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Before the Authority: Ernest DuBester, Chairman, and
Colleen Duffy Kiko and James T. Abbott, Members
(Chairman DuBester dissenting)

Decision by Member Abbott forthe Authority
I Statementof the Case

After finding that the Agency paid overtime
compensation “as soon after the regular pay period as
[was] practicable,”* Arbitrator Richard Van Kalker
concludedthatthe Agency did not violate the Fair Labor
Standards Act (FLSA).> Because that conclusion is
consistentwith the FLSA’s implementing regulations, we
deny the Union’s exceptions.

. Backgroundand Arbitrator’s Award

The grievants are employed by the Agency at its
facilities in Springfield, Missouri. The instant dispute
arose when the Unionfiled a grievance allegingthat the
Agency violated the FLSA by failing to timely pay the
grievants for overtime worked at the Agency’s facilities.
The Agency denied the grievance because an internal
audit foundno instances where the grievants were not
timely paid forovertime. The parties could not resolve
the dispute and the matter proceeded to arbitration.

129 CF.R. §778.106.
229U.S.C. §§ 201-219.
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Atthe heart ofthis matteris the interpretation of
29 C.F.R. §778.106. Althoughthatregulationprovidesa
“general rule” thatovertime compensation should be paid
in the pay period it is earned,® the regulation also
provides an exception to that rule. “When the correct
amount of overtime compensation cannot be determined
until some time after the regular pay period, . . . the
requirements of the [FLSA] will be satisfied if the
employer pays the excess overtime compensation as soon
after the regular pay period as is practicable.”® The
Arbitrator found thatthere were “certaininstances when
overtime was paid beyond the pay period that the
overtime was worked,”® but that the Agency had paid
overtime as soon as was “practicable.”® The Arbitrator
also found that the Agency had instituted “an audit
program. . . regarding the timely payment of overtime,””’
and established “procedures to ensure overtime was paid
as soonafterthe regular pay periodas was practicable.”®
Based on these findings, the Arbitrator concluded thatthe
Agency complied with the FLSA and § 778.106.
Therefore, the Arbitrator denied the Union’s grievance.

On July 24, 2020, the Union filed exceptions to
the award, and on August 24, 2020, the Agency filed an
oppositionto the Union’s exceptions.

11} Analysis and Conclusion: The award is not
contrary to law.

The Union argues that the award is contrary to
law.® Specifically, the Union claims that the award is
contrary to lawbecausethe Agency violated the FLSA

329CF.R. §778.106.

41d. Thetext of the regulation states the following:
Thereisno requirement in the [FLSA] that
overtime compensation be paid weekly.
The general rule is that overtime
compensation earned in a particular
workweek must be paid on the regular pay
day for the period in which such workweek
ends. When the correct amount of overtime
compensation cannot be determined until
some time after the regular pay period,
however, the requirements of the [FLSA]
will be satisfied if the employer pays the
excess overtime compensationassoon after
the regular pay period as is practicable.
Payment may not be delayed for a period
longer than is reasonably necessary for the
employer to compute and arrange for
payment of the amount due and in no event
may payment be delayed beyond the next
payday after such computation can be made.

Id.

5 Award at 11.

61d.at 12.

"1d.

81d. at 15.

9 Exceptionsat 5-8.
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and 29 C.F.R. § 778.106 when it did not pay overtime on
the regular payday ofthe pay period when the overtime
was earned.'® The Union also argues that the award is
contrary to the FLSA because the Arbitrator failed to
award liquidated damages or attorney’s fees.'* When an
exception involves an award’s consistency with law, the
Authority reviews any question of law raised by the
exception and theaward de novo.*

104d.
1d. at 14-17.
12 AFGE, Loc. 1633, 70 FLRA 752, 753 (2018).
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As noted by the Arbitrator, the regulation
atissue—29 C.F.R. § 778.106—does not require an
agency to pay overtime in the same pay period it is
earned when “the correct amount of overtime
compensation cannot be determined until some time after
the regular pay period.”™ In those circumstances,
overtime must be paid “as soon after the regular pay
period as is practicable.”** On this point,the Arbitrator
found that the Agency had established procedures to
ensure that overtime was paid eitherin the pay period in
which it was earned™ or as soon as was practicable.*
Accordingly, the Arbitrator concluded that the Agency
had not violated the FLSA orthe regulation.'’

Furthermore, a party alleging aviolation of the
FLSA must prevail on that claim to be entitled to

1329 C.F.R. § 778.106.

14 1d.; see U.S. DOJ, Fed. BOP, Fed. Corr. Inst.,
Englewood, Colo., 71 FLRA 8, 10 (2019) (ConcurringOpinion
of Chairman Kiko). The Union argues that it was denied a fair
hearing because the Arbitrator did not award damages,
attorney fees, or retroactive pay increases. The Authority will
find that an arbitrator failed to conduct a fair hearing where a
party demonstratesthatthe arbitrator refused to hear or consider
pertinent and material evidence, or that the arbitrator conducted
the proceedings in a manner that so prejudiced a party as to
affect the fairness of the proceedings as a whole. NAGE,
71 FLRA 775,777 (2020). Thatthe Arbitrator failedto rule in
the Union’s favor does not establish—in and of itself—that the
Avrbitrator denied the Union a fair hearing. See, e.g.,id.at 778;
U.S. DOD, Def. Commissary Agency, 69 FLRA 379, 382 (2016)
(Member Pizzella dissenting) (“The [a]gency’s belief that it
may have been prejudiced, without more, does not demonstrate
that the [a]rbitrator denied the [a]gency a fair hearing.”).
Therefore, we deny thisexception.

15 Award at 13-15.

161d. at 15.

17 See 29 C.F.R. § 778.106. Our dissenting colleague argues
that the award should be remanded to the Arbitrator because he
did not find that “that the delayed payments referenced in his
award resulted from the Agency’s inability to determine the
amount owed, or that these delayed payments were made as
soon as practicable.” Dissent at 5. However, as noted above,
the Arbitrator foundthat the Agency established “procedures to
ensure overtime was paid as soon after the regular pay period as
was practicable.” Award at 15. Clearly, this finding satisfies
the requirements set forth in 29 CF.R. § 778.106.
Member Abbott notes that while the dissent casually dismisses
this finding because it “arguably” could also apply to the
Arbitrator’s FLSA analysis, Dissent at 5, the dissent’s parsing
of the Arbitrator’s findings is the type of “technical hair
splitting” that the Authority has repeatedly -criticized.
U.S. DOD, Educ. Activity, 71FLRA 900, 902 n.20
(2020) (Member Abbott concurring; then-Member DuBester
dissenting) (affirming that the Authority “refuse[s] to engage”
in “technical hair splitting” (intermal quotation marks omitted));
SSA, Off. of Hearings Operations, 71 FLRA 123, 124
(2019) (then-Member DuBester dissenting) (“We do not believe
that Congressintended for the application of election-of-forum
provisions . . . to be based on technical hair-splitting and artful
pleading.” (internal quotation marks omitted)).
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attorney’s fees or liquidated damages.’® Because the
Union did not prevail on its claimthat the Agency had
violated the FLSA, the Arbitrator did noterr by declining
to award attorney’s fees or liquidated damages.*®

Consequently, the Union has not established that
the award is contrary to law and we deny the Union’s
exceptions.?

\VA Decision

We deny the Union’s exceptions.

1829 U.S.C. §216(b). The Union also argues that the award is
based on a nonfact, contraryto law, andfails to draw its essence
from the parties’ agreement because the Arbitrator “ignor[ed)]
retroactive money and damages owed for non[-]payment and
underpayment of overtime worked when government-wide
retroactive pay increases were made by Executive Order[,] but
the affected overtime rates were not retroactively increased.”
Exceptionsat 3, 17. However, the framedissue only concerned
the timely payment of overtime and it made no reference to
retroactive wage increases. Award at 3. Also, the Union did
not file an exceeds-authority exception to challenge the
Arbitrator’s framing of the issues. AFGE, Loc.1617,51 FLRA
1645, 1647 (1996) (“Arbitrators exceed their authority when
they fail to resolve an issue submitted to arbitration, resolve an
issue not submitted to arbitration, disregard specific limitations
on their authority or award relief to those not encompassed
within the grievance.”). Furthermore, the Union also asserts
that “[t]he Arbitrator was biased and refused to consider or rule
on issues presented to him.” Exceptions at 3. However, the
Union does not provide any further support for this argument
beyond thisbrief assertion. Seeid. Accordingly, we deny these
exceptions as unsupported. See Fraternal Ord. of Police,
Pentagon Police Lab. Comm., 65 FLRA 781, 784-85 (2011)
(FOP) (exceptionsare subject to denial under § 2425.6(¢e)(1)of
the Authority’s Regulations if they fail to support arguments
that raise recognized grounds for review).

19 FOP, 51 FLRA at 784-85. Furthermore, while the Union also
claims that attorney’s fees are warranted under the Back Pay
Act (BPA), entitlement to attorney’s fees under the BPA first
requires an award of backpay. See U.S. Dep’t of the Navy,
Commander, Navy Region Haw., Fed. Fire Dep’t, 72 FLRA 94,
95 (2021) (Chairman DuBester dissenting) (“In this case, it is
clear that the [a]rbitrator awarded attorney fees without an
accompanying award of backpay or other monetary relief.
Therefore, the award of attorney fees is not authorized by the
BPA.”). Thus, because the Arbitrator denied the Union’s
grievance, the BPA does not authorize an award of
attorney fees. Award at 15-16.

20 The Union also argues that the award fails to draw itsessence
from the parties’ agreement and that it is based on a nonfact.
Exceptions at 2. However, these exceptions reiterate that the
Agency must comply with the FLSA, and government-wide
regulations like 29 C.F.R. § 778.106. Id. at 2, 14-17. Because
these exceptions merely reiterate the Union’s unsuccessful
contrary-to-lawexceptions, we will not separately address them.
See AFGE, Loc. 3627, 64 FLRA 547,550 n.3 (2010) (declining
to separately address agency’s essence claims, which did
nothingmore than restate its exceeds-authority claim).
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Chairman DuBester, dissenting:

I disagree with the majority’s decision to deny
the Union’s contrary-to-law exception. Inmy view, the
Authority should remand theaward for further findings.

Under the Department of Labor’s guidance
concerning the Fair Labor Standards Act (FLSA),
“overtime compensation earned in a particular workweek
must be paid on the regular pay day for the period in
which such workweek ends.” This provision also sets
forth an exception to this rule “[w]hen the correct amount
of overtime compensation cannot be determined until
some time after the regular pay period.”> In those
circumstances, “the requirements ofthe [FLSA] will be
satisfied if the employer pays the excess overtime
compensation assoon aftertheregularpay period as is
practicable.”

Here, the Arbitrator correctly noted the
requirements imposed uponthe Agency by this provision.
Moreover, he found that the Agency had failed to pay
overtime owed to specific grievants onthe regular payday
for the period in which the overtime hours were worked.*
But despite these findings, the Arbitrator failed to analyz
whetherthesedelayed payments were the result of the
Agency’s inability to determine the amounts owed during
the employees’ regular pay period, or whether — even
assumingthis conditionwas met —the Agency paid the
amounts owed as soon after the pay period as was
practical.

Notwithstanding these deficiencies, the majority
rejects the Union’s exception because the Arbitrator
found thatthe Agency “hadestablished procedures to
ensure that overtime was paid eitherin the pay period in
which it was earned oras soon as was practicable.”® But
the Arbitratorarguably made this findingin the context
of determining whether the Agency was liable for
liquidated damages underthe FLSA. And even though
the Arbitratoralso found that the Agency “generally paid
overtime in the same pay period in which it was worked
and as soonas practicable whenovertime was notpaid in
the same pay period in which it was worked,”®he failed
to support this conclusion with any findings that the
delayed payments referenced in his award resulted from
the Agency’s inability to determine the amountowed, or

1 29C.F.R. §778.106.

21d.

¥ 1d.

4 Award at 14-15 (listing a specific number of hours for which
six grievants were paid overtime in a different pay period);
see also id. at 11 (“The Arbitrator finds that there were certain
instances when overtime was paid beyond the pay period that
the overtime was worked.”).

5 Majority at 3 (citing Award at 13-15).

® Award at 15.
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that these delayed payments were made as soon as
practicable. As noted, these findings are necessary to
determine whether the Agency’s delayed payments were
consistentwith the FLSA’s requirements.

On this basis, 1 do not believe that the Authority
can properly determine whether the award s contrary to
law. Therefore, |1 would remand the award to the
Arbitrator for further findings on these issues.’

" See, e.g., AFGE, Loc. 3955, 69 FLRA 133, 134-35 (2015)
(citing U.S. Dep’t of Com., Nat’l Oceanic & Atmospheric
Admin., Off. of NOAA Corps Operations, Atl. Marine Ctr.,
Norfolk, Va., 55 FLRA 816, 821 (1999)) (remanding where
award fails to contain factual findings necessary to assess an
arbitrator’s legal conclusions, and the findings cannot be
derived from the record).



