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PREFACE

This Volume of Decisions and Reports on Rulings of the Assistant Secretary of Labor for Labor-
Management Relations Pursuant to Executive Order 11491, As Amended, covers the period from January 1,
1977, through December 31, 1977. It includes: (1) Summaries of Decisions and the full text of Decisions of
the Assistant Secretary after formal hearing or stipulated record (A/SLMR Nos. 777-959); and (2) Reports
on Rulings of the Assistant Secretary (originally referred to as Reports on Decisions), which are published
summaries of significant or precedent-setting rulings by the Assistant Secretary on requests for review of
actions taken at the field level (no Reports on Rulings of Assistant Secretary issued during this period).
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NUMERICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY
SHOWING DATE ISSUED, AREA OFFICE CASE NUMBER(S) AND TYPE OF CASE

AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE*/  PAGE
777 Department of Health, Education and 1-5-77 40-6971. cu 33
Welfare,
Social Security Administration,
Bureau of Field Operations
778 Indian Health Service Area Office, 1-19-77 72-6062 RO 36
Window Rock, Arizona, and 72-6093 RO
Public Health Service Indian
Hospital, Fort Defiance, Arizona,
Department of Health, Education
and Welfare
40
779 Defense Property Disposal Service, 1-19-77 41-3407 RO
Defense Property Disposal Regionms,
Memphis, Columbus, and Ogden, et. al.
780 Department of the Treasury, 1-24577 70-5161 RO 46
Office of Regional Counsel,
Western Region
781 Department of the Navy, 1-24-77 70-4340 CcA 49

Naval Air Rework Facility,
Alameda, California

*/ TYPE OF CASE

AC =  Amendment of Certification

CU = Clarification of Unit

DR = Decertification of Exclusive Representative

NCR = National Consultation Rights

OBJ = Objections to Election

RA = Certification of Representative (Activity Petition)
RO = Certification of Representative (Labor Organization Petition)
S = Standards of Conduct

GA = Grievability-Arbitrability

UC = Unit Consolidation

CA = Complaint Against Agency

CO = Complaint Against Labor Organization




A/SLMR NO.

CASE NAME

782

783

784

785

786

787

788

789

790

791

792

793

Department of the Navy,
Special Services Department,
Naval Station, Norfolk, Virginia

National Treasury Employees Union,
(Internal Revenue Service)

Department of the Air Force,
Offutt Air Force Base

Department of Transportation,

U. S. Coast Guard Support Center,
Third District,

Governors Island, New York

U. S. Air Force,
Vandenberg Air Force Base,
California

U. S. Army Training Center,
Engineer and Fort Leonard Wood

U. S. Department of the Interior,
Bureau of Indian Affairs
Administrative Services Center,
Albuquerque, New Mexico

Department of the Interior,

National Park Service,

Golden Gate National Recreation Area,
San Francisco, California

Defense General Supply Center

Army and Air Force Exchange Service,
Headquarters, Dallas, Texas

U.S. Customs Service,

Commissary, Fort Meade,
Department of the Army,

DATE ISSUED

1-24-77

1-24-77

1-24-77

1-24-77

1-27-77

1-27-77

1-27-77

1-27-77

2-7-77

2-7-77

2-8-717

2-9-77

AREA OFFICE

CASE NO(S). TYPE OF CASE PAGE

22-6687 cu 53
22-6688 cu

22-6689 cU

22-5976 co >8
60-3588 cA 61
30-6623 RO 81
30-6676 RO

72-5702 cA 85
62-4271 ca 92
63-6344 cu 97
70-5207 RO 100
22-6639 cA 102
63-5601 GA 112
22-6409 RO 123
22-6722 CA 130



AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE
794 U. S. Department of Commerce, 2-16-77 61-2870 CA 137
National Oceanic and Atmospheric
Administration,

National Weather Service,
Western Region

795 U. S. Dependents Schools, 2-16-77 22-6443 CA 144
European Area (USDESEA)

796 Department of Transportation, 2-17-77 72-5388 CA 150
Federal Aviation Administration,
Las Vegas Control Tower,
Las Vegas, Nevada

797 Department of the Navy, 2-18-77 70-5136 CA 159
Naval Air Rework Facility,
Alameda, California

798 Department of Health, Education 2-18-77 52-5747 CA 163
and Welfare,
Public Health Service,
Indian Health Service,
Phoenix Indian Medical Center

799 Defense Civil Preparedness Agency, 2-18-77 31-9693 CA 168
Region I,
Maynard, Massachusetts

800 U.S. Patent and Trademark Office, 2-18-77 22-6551 CGA 176
Washington, D. C.

801 General Services Administration, 2-18-77 50-13094 CA 180
GSA Region V,
Public Building Service,
Milwaukee Field Office

802 Equal Employment Opportunity 2-18-77 22-6503 CA 187
Commission



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE

803 Department of Health, Education 2-18-77 22-6825 cu 190
and Welfare,
U. S. Office of Education,
Headquarters

804 Social Security Administration, 2-18-77 50-13023 cA 193
Great Lakes Program Center,
Chicago, Illinois

805 Department of the Navy, 3-1-77 22-6637 CA 199
Norfolk Naval Shipyard 22-6690 CA
806 Internal Revenue Service, 3-1-77 22-6506 cA 201

Ogden Service Center, and
Internal Revenue Service, et.al

807 Department of Health, 3-1-77 22-6344 CA 213
Education and Welfare 22-6584 CA
808 Department of the Interior, 3-1-77 72-4338 CA 216

Bureau of Reclamation,
Yuma Projects Office,
Yuma, Arizona

809 American Federation of Government 3-2-77 22-6462 co 227
Employees, AFL-CIO, National Office

810 U. S. Department of Agriculture, 3-2-77 64-3375 CA 230
Agricultural Marketing Service,
Grain Division,
New Orleans, Louisiana

811 National Treasury Employees Union, 3-24-77 50-13182 co 237
Chapter 162, NTEU, Chapter 172, 50-13184 co
NTEU; and Joint Council of Customs 50-13190 co

Chapters, NTEU



AREA OFFICE
-A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE

812 Department of Transportation, 3-28-77 50-13128 cA 247
Federal Aviation Administration,
Indianapolis Air Route Traffic
Control Center,
Weir Cook Airport,
Indianapolis, Indiana

813 Department of Housing and 3-29-77 40-07598 DR 253
Urban Development,
Greensboro Area Office,
Greensboro, North Carolina

814 Department of Treasury, 3-29-77 30-6126 CA 255
Internal Revenue Service,
Brookhaven Service Center

815 Department of the Navy, 3-31-77 70-5403 RO 267
Mare Island Naval Shipyard,
Vallejo, California

816 Department of Health, Education 3-31-77 63-6200 CA 269
and Welfare,
Social Security Administration,
Bureau of Hearings and Appeals,
Dallas, Texas

817 Dallas Regional Office, 3-31-77 63-6523 RA 274
U.S. Small Business Administration

818 Department of the Army, 4-5-77 63-6111 CA 278
Defense Mapping Agency,
San Antonio Topographic Center,
Fort Sam Houston, Texas

819 U.S. Army Corps of Engineers 4-5-77 22-6738 RO 283



AREA OFFICE

A/SLMR NO. CASE NAME DATE_ISSUED CASE NO(S). TYPE OF CASE  PAGE

820 Portsmouth Naval Shipyard, 4-6-77 31-9681 CA 289
Department of the Navy

821 Defense General Supply Center 4-7-77 22-6575 CA 302

822 Education Division, 4-7-77 22-6797 uc 312

Department of Health, Education
and Welfare
Washington, D.C.

823 Department of Health, Education 4-18-77 31-9818 cU 318
and Welfare, 31-10397 RO
Food and Drug Administration,
Region I, Boston Regional Field
Office, Boston, Massachusetts

824 Veterans Administration, 4-18-77 30-6573 CA 321
Veterans Administration Hospital,
Northport, New York

825 Department of Defense, 4-18-77 20-07326 cu 326
Dependents Schools, Europe, 22-07454 RO
(Sigonella School)

826 U.S. Geological Survey, 4-19-77 61-2992 RO 329
Department of the Interior,
Water Resources Division,
Central Region, Utah District

827 U. S. Naval Weapons Stationm, 4-19-77 72-5855 CA 331
Seal Beach, California,
Department of the Navy

828 Social Security Administration, 4-19-77 22-6767 CA 337
Bureau of Hearings and Appeals 22-6768 cA



A/SLMR NO.

CASE NAME

829

830

831

832

833

834

835

836

837

Puget Sound Naval Shipyard,
U. S. Department of the Navy

U. S. Air Force,
McClellan Air Force Base,
California

Internal Revenue Service,
Washington, D. C.

Department of Health, Education
and Welfare

Social Security Administrationm,
Bureau of Field Operations,
Region V-A, Chicago, Illinois

United States Department of
the Treasury, Internal
Revenue Service

63rd Air Base Group, U. S. Air
Force, Norton Air Force Base,
California

New Jersey Department of Defense,
New Jersey Air National Guard,
177th Fighter Interceptor Group

Department of the Air Force,
Headquarters 317th Combat
Support Group,

Pope Air Force Base, North Carolina

U. S. Department of the Army,
Aberdeen Proving Ground Command,
Maryland

DATE _ISSUED

4-20-77

4-21-77

4-21-77

4-27-77

5-5-77

5-5-77

5-5-77

5-6-77

5-6-77

AREA OFFICE
CASE NO(S). TYPE OF CASE PAGE
71-3733 CA 347
70-5099 CcA 350
22-6486 uc 357
50-13144 CA 362
70-5010 CA 371
72-6398 CA 380
32-4381 CA 385
40-07582 cU 394
22-6627 CA 398



AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE*%/ PAGE
838 Veterans Administration Hospital 5-11-77 62-4752 CA 403
St. Lous, Missouri, 62-4751 co

American Federation of Government
Employees, AFL-CIO, Local 1715

839 U. S. Department of Transportation, 5-11-77 35-3870 cu 412
St. Lawrence Seaway Development
Corporation

840 Department of Defense 5-12-77 22-7337 cuU 415
Dependents Schools, Europe, 22-7428 RO

(Brindisi School)

841 Department of the Treasury, 5-16-77 30-6638 CA 418
Internal Revenue Service
Manhattan District

842 U.S. Department of Agriculture, 5-19-77 22-07516 RO 427
Forest Service

843 Federal Aviation Administration, 5-19-77 62-4873 CA 429
Springfield Tower,
Springfield Missouri

844 Internal Revenue Service, 5-20-77 41-4558 CA 439
Cincinnati Service Center,
Covington, Kentucky

845 U. S. Department of Agriculture, 5-20-77 64-3032 CA bbb
Forest Service, 64-3059 CA
Ouachita National Forest,
Hot Springs, Arkansas

846 Internal Revenue Service, 5-20-77 22-6469 CA 449
National Office



_.A/SLMR NO.

CASE NAME

847

848

849

850

851

852

853

854

855

National Weather Service

U.S. Customs Service,
Region IV, Miami, Florida

Naval Air Rework Facility,
Cherry Point, North Carolina

Department of the Treasury,
Bureau of Alcohol, Tobacco and
Firearms, Milwaukee, Wisconsin

Social Security Administration,
Headquarters, Bureaus and Offices
in Baltimore, Maryland

Local 3254, American Federation

of Government Employees, AFL-CIO
and

Department of the Air Force,

Grissom Air Force Base,

Peru, Indiana

Internal Revenue Service,
Washington, D. C.

Department of the Army,
Headquarters, XVIII Airborne
Corps and Fort Bragg,

North Carolina

U.S. Army Electronics Command,
Fort Monmouth, New Jersey

AREA OFFICE

DATE ISSUED CASE NO(S). TYPE OF CASE PAGE
6-6-77 22-6777 CA 457
6-6-77 42-3551 ca 467
6-7-77 40-7004 CA 472
6-7-77 51-3387 CA 476
6-8-77 22-6667 CA 479
6-9-77 50-13119 co 486

50-13120 CA

6-9-77 22-6488 uc 497
6-10-77 40-07449 cu 502
6-13-77 32-4426 CA 506



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE

856 United States Patent and 6-13-77 22-6607 AC/CU 512
Trademark Office

857 U. S. Army Mortuary, 6-28-77 70-5223 DR 519
Oakland Army Base, Oakland,
Oakland, California

858 Department of the Treasury, 6-28-77 63-6195 CA 523
Internal Revenue Service,
Southwest Region, Dallas, Texas

859 Department of the Treasury, 6-29-77 63-6195 CA 532
Internal Revenue Service,
Brookhaven Service Center

860 Social Security Administration, 6-29-77 30-6612 CA 543
District Office, Muncie, Indiana

861 Department of Health, Educationm, 6-30-77 35-01728 CA 548
and Welfare,
Social Security Administration,
Bureau of Hearings and Appeals,
San Juan, Puerto Rico

862 U. S. Department of the Treasury, 7-18-77 52-06798 CA 553
Internal Revenue Service,
Detroit Data Center,
Detroit, Michigan

863 Division of Military and Naval 7-19-77 30-06932 CA 561

Affairs, State of New York,
New York Air National Guard

10



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE

864 American Federation of Government 7-19-77 32-4694 co 568
Employees, Local 3486, AFL-CIO

865 Marine Corps Exchange 8-2, 7-20-77 72-6060 CA 576
Marine Corps Air Station,
El Toro, California

866 Pennsylvania Air National Guard 7-21-77 20-5582 CA 582

867 Tidewater Virginia Federal Employees 7-21-77 20-07591 co 595
Metal Trades Council, AFL-CIO

868 Naval Air Rework Facility, 7-21-77 40-6975 CA 600
Marine Corps Air Station,
Cherry Point, North Carolina

869 U. S. Commission on Civil Rights, 7-22-77 22-07432 cU 604
Washington, D. C.

870 Internal Revenue Service, 7-22-77 40-7487 RO 606
Office of the Regional Commissionet,
Southeast Region

871 Pennsylvania Army and Air National 7-28-77 20-5862 CA 610
Guard

872 Veterans Administration Hospital, 7-28-77 30-7202 RO 614
Montrose, New York

873 Naval Air Rework Facility, 8-4-77 42-2529 CA 617
Pensacola, Florida, and Secretary
of the Navy, Washington, D.C.

874 Internal Revenue Service, 8-4-77 40-6685 GA 626

Greensboro, North Carolina

11



A/SLMR NO.

CASE NAME

875

876

877

878

879

880

881

882

Environmental Protection Agency

Bureau of Field Operations,
Office of Program Operationms,
Social Security Administration,
Department of Health, Education,
and Welfare, Chicago Region V-A

Department of the Army,
Military Traffic Management Command,
Military Ocean Terminal, Sunny Point

Professional Air Traffic Controllers
Organization, MEBA, AFL-CIO

U. S. Department of Agriculture,
Forest Service, Ouachita National
Forest, Hot Springs, Arkansas

Puget Sound Naval Shipyard,
U. S. Department of the Navy,
Bremerton, Washington

General Services Administration,
National Personnel Records Center,
St. Louis, Missouri

Department of Health, Education
and Welfare,

Social Security Administration,
Bureau of Hearings and Appeals,
Region 1V

12

DATE ISSUED

8-5-77

8-9-77

8-9-77

8-10-77

8-10-77

8-15-77

8-26-77

8-26-77

AREA OFFICE

CASE NO(S). TYPE OF CASE PAGE
22-07727 cu 631
50-13073 uc 633
40-7639 cu 636
62-4631 co 639
64-2988 cu 658
71-3800 cu 663
62-5131 CA 667
40-07640 cU 672



A/SLMR NO.

CASE NAME

883

884

885

886

887

Veterans Administration,
Canteen Service, VA Hospital,
Phoenix, Arizona

Defense Supply Agency, Defense
Contract Administration Services
Region (DCASR), Cleveland, Ohio,
Defense Contract Administration
Services Office (DCASO),
Columbus, Ohio

Defense Supply Agency, Defense
Contract Administration Services
Region (DCASR), Cleveland, Ohio,
Defense Contract Administration
Services Office (DCASO),

Akron, Ohio

Defense Supply Agency, Defense
Contract Administration Services
Region, San Francisco

Defense Supply Agency, Defense
Contract Administration Services
Region (DCASR),

San Francisco, California,
Defense Contract Administration
Services District (DCASD)

Salt Lake City, Utah

Defense Supply Agency, Defense
Contract Administration Services
Region (DCASR),

San Francisco, California,
Defense Contract Administration
Services District (DCASD),
Seattle, Washington

DATE ISSUED

8-26-77

8-29-77

8-29-77

8-30-77

8-30-77

13

AREA OFFICE

CASE NO(S). TYPE OF CASE PAGE
72-6081 CA 674
53-6652 RO 681
53-6733 RO
70-4524 RO 689
61-2341 RO 702
71-3140 RO 715



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE

888 Florida Air Natiomal Guard, 8-31-77 42-3588 cu 728
St. Augustine, Florida

889 Social Security Administration, 8-31-77 20-5510 CA 730
Department of Health, Education
and Welfare,
Wilkes-Barre Operations Branch,
Wilkes-Barre, Pennsylvania

890 USDA Forest Service, 8-31-77 41-5131 RO 740
Cherokee National Forest,
Jacobs Creek Civilian Conservation
Center

891 U. S. Department of Housing and 9-1-77 72-6132 CA 744
Urban Development,
Los Angeles Area Office

892 U. S. Air Force, 9-1-77 50-13196 CA 753
Scott Air Force Base

893 Jacksonville District, 9-7-77 42-3334 CA 758
Internal Revenue Service,
Jacksonville, Florida

894 Department of Health, Education 9-16-77 70-5517 cU 765
and Welfare,
Public Health Service Hospital,
San Francisco, California

895 Alabama National Guard, 9-16-77 40-7578 CA 767
Montgomery, Alabama

896 Local R7-51, National Association 9-19-77 50-13162 co 775
of Government Employees (NAGE)

14



AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE
897 Internal Revenue Service 9-19-77 22-6504 CA 782
898 U. S. Department of Commerce, 9-20-77 63-6552 cuU 788

Economic Development Administration,
Austin, Texas

899 Non-Appropriated Fund Activity, 9-21-77 40-7841 RO 790
Headquarters, 24th Infantry Division,
Fort Stewart, Georgia

900 U. S. Equal Employment Opportunity 9-21-77 22-6691 CA 792
Commission
901 Department of the Army, 9-21-77 60-4995 RA - 796

89th Army Reserve Command,
Wichita, Kansas

902 Department of Justice, 9-21-77 22-6276 cA 799
Immigration and Naturalization
Service

903 Department of Defense 9-21-77 22-6417 CA 807

Dependent Schools, Europe

904 U. S. Department of Defense, 9-21-77 31-9957 AC 815
3245th Airbase Group,
U. S. Air Force

905 Defense Contract Administration 9-22-77 31-10642 RA 817
Services Region, 31-10651 RA
Boston, Massachusetts

906 Bureau of Land Management, 9-22-77 72-6537 RO 823
Riverside District Office and
Desert Plan Staff,
Riverside, California

15



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE

907 U. S. Naval Stationm, 9-22-77 40-7631 RO 828
U. S. Naval Base,
Department of the Navy,
Charleston, South Carolina

908 Department of Defense, 9-23-77 22-5283 cA 829
U. S. Navy,
Norfolk Naval Shipyard

909 Department of the Treasury, 9-23-77 50-13140 CA 844
Internal Revenue Service,
Indianapolis, Indiana

910 U. S. Department of Commerce, 9-23-77 60-4612 DR 854
National Oceanic and Atmospheric 61-3239 DR
Administration, 63-6532 DR

National Weather Service, Central,
Western and Southern Regions

911 General Services Administration, 9-30-77 40-07852 RO 856
Region 4

912 Warner Robins Air Logistics Center, 10-4-77 40-7514 CA 859
Robins Air Force Base, Georgia 40-7585 CA

913 Community Services Administration 10-4-77 22-7295 CA 872

914 Department of the Navy, 10-4-77 71-4093 RO 879
Navy Torpedo Station, 71-4155 RO

Keyport, Washington

915 U. S. Agricultural Research Service, 10-4-77 40-07505 RO 883
Georgia - South Carolina Area

16



A/SLMR NO.

CASE NAME

916

917

918

919

920

921

922

923

924

925

General Services Administration,
Region 2

Overseas Private Investment
Corporation

Professional Air Traffic Controllers
Organization,

MEBA, AFL-CIO, Local 301,

Aurora, Illinois

Department of the Army,
U. S. Army Electronics Command,
Fort Monmouth, New Jersey

Federal Aviation Administration,
Air Traffic Control Tower,
Greater Pittsburgh Airport,
Pittsburgh, Pennsylvania

Community Services Administration

Department of Defense
Dependents Schools, Europe

Defense Supply Agency,
Defense Contract Administration
Services Region, Los Angeles

Secretary of the Navy,
Department of the Navy,
Pentagon

U. S. Department of Housing and
Urban Development,

Milwaukee Area Office,
Milwaukee, Wisconsin

DATE ISSUED

10-5-77

10-5-77

10-5-77

10-6-77

10-6-77

10-12-77

10-12-77

10-12-77

10-13-77

10-13-77

17

AREA OFFICE

CASE NO(S). TYPE OF CASE PAGE
30-07224 CA 886
22-7532 cu 890
50-15406 co 895
32-3666 CA 901
21-05391 CA 907
22-5870 GA 914
22-6675 CA 919
72-5931 CA 923
72-5932 cA
22-6787 CA 932
51-3511 CA 948



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE

926 Department of the Treasury, 11-3-77 72-6425 CA 956
U. S. Customs Service, Region VII,
Los Angeles, California

927 Department of Transportation, 11-3-77 50-15421 RO 963
Federal Aviation Administration,
0'Hare Airway Facility Sector,
Chicago, Illinois

928 General Services Administration, 11-7-77 40-6038 RO 966
Regional Office, Region 4

929 Department of State, 11-7-77 50-13100 RO 969
Passport Office,
Chicago Passport Agency,
Chicago, Illinois

930 Department of Transportation, 11-7-77 70-5520 CA 972
Federal Aviation Administration,

931 Veterans Administration, 11-8-77 31-10003 GA 975
Veterans Administration Hospital,
Boston, Massachusetts

932 Defense Logistics Agency, 11-8-77 53-9580 RA 980
Defense Contract Administration
Services Region, Cleveland

933 Rocky Mountain Arsenal, 11-9-77 61-3283 CA 982
Denver, Colorado

934 Electronics Engineering Division, 11-10-77 71-4177 RO 986
Pacific Marine Center,
National Ocean Survey,
National Oceanic and Atmospheric Administrationm,
U. S. Department of Commerce,
Seattle, Washington

18



A/SLMR NO.

CASE NAME

935

936

937

938

939

940

941

942

943

944

Department of the Air Force,
4392nd Aerospace Support Group,
Vandenberg AFB, California

Billeting Fund of Charleston
Air Force Base South Carolina

Department of the Treasury,
U. S. Customs Service,
St. Thomas, Virgin Islands

Department of the Navy,
Great Lakes Naval Base,
Public Works Center,
Great Lakes, Illinois

Office of the Secretary,
Department of Transportation

Veterans Administration Hospital,
Sheridan, Wyoming

Defense Contract Administration
Services Region, Atlanta, Georgia

Department of the Treasury,
Internal Revenue Service,
IRS Chicago District

Environmental Protection Agency,
Washington, D.C.; Environmental
Protection Agency, Research Triangle
Park, North Carolina

Internal Revenue Service,
Ogden Service Center

AREA OFFICE

DATE ISSUED CASE NO(S). TYPE OF CASE PAGE
11-10-77 72-5770 CA 989
11-11-77 40-8012 DR 998
11-11-77 37-01717 RO 1000
11-15-77 50-15435 RO 1003
11-15-77 22-7520 cA 1005
11-15-77 61-3227 CA 1009
11-16-77 40-07911 CU 1015
11-18-77 50-13151 CA 1018
11-21-77 40-7650 CA 1022
11-23-77 61-2896 CA 1032

19



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE: PAGE

945 Social Security Administration, 11-23-77 22-7504 CcA 1040
Bureau of Hearings and Appeals

946 Directorate of Facility Engineers, 11-23-77 71-4048 CA 1046
Fort Richardson, Alaska

947 Rhode Island National Guard, 11-29-77 31-09847 GA 1051
Providence, Rhode Island

948 General Services Administration, 11-29-77 22-7636 AC/CU 1057
Region 3, Federal Protective
Service Division

949 Department of the Treasury, 11-30-77 31-10021 CA 1062
U. S. Customs Service, Region I,
Boston, Massachusetts

950 U. S. Department of Agriculture, 12-2-77 64-3090 RA 1067
Office of Automated Data Systems,
New Orleans Computer Center

951 Department of Treasury, - 12-6-77 31-10008 cA 1070
U. S. Customs Service, Region I,
Boston, Massachusetts

952 Veterans Administration Hospital, 12-6-77 61-3226 cA . 1077
Sheridan, Wyoming

953 Department of Treasury, 12-7-77 42-3552 CA 1083
Internal Revenue Service,
Jacksonville District

954 International Brotherhood of 12-7-77 40-7628 co 1090
Electrical Workers, Local 2301

20



A/SLMR_NO.

CASE NAME

955

956

957

958

959

Department of Navy,
United States Naval Air Station,
Alameda, California

U. S. Army Missile Materiel

Readiness Command,

Redstone Arsenal, Alabama
and

U. S. Army Missile Research

and Development Command,

Redstone Arsenal, Alabama

Department of Health, Education and Welfare,
Social Security Administration, BRSI,
Northeastern Program Service Center

Defense Logistics Agency,
Defense Contract Administration
Services Region, Los Angeles

Southern Region,
National Weather Service

21

DATE ISSUED

12-7-77

12-30-77

12-30-77

12-30-77

12-30-77

AREA OFFICE

CASE NO(S). TYPE OF CASE PAGE
70-5555 CA 1094
40-7893 CU 1101
40-7894 Ccu
30-07248 CA 1103
72-6650 CA 1108
63-7107 CA 1110







ALPHABETICAL TABLE OF DICISIONS OF THE ASSISTANT SECRETARY */

TITLE A/SLMR NO(s). TITLE A/SLMR NO(s).
Agriculture, Dept. of Air Force, Dept. of (cont.)
-- Automated Data Systems, 950 -- 3245th Airbase Gp. 904
New Orleans Computor Center
~~ Vandenberg AFB 786,935
—-— Forest Service
~- Warner Robins Air 912
-- Cherokee Nat'l Forest 890 Logistics Cntr,

Jacobs Creek Civilian Conservation
Alameda, Calif., Naval Air

-- TForest Service 842 Rework Facility 781,797,955
-- Quachita National Forest 845,879 Albuquerque, N.M., Bureau of
Indian Affairs, Admin. Servs.
-- Marketing Service Grain Division 810 Cntr. 788
-- Research Service 915 Army, Dept. of
South Carolina Area
-- Aberdeen Proving Ground 837
Air Force, Dept. of
-- Commissary, Ft. Meade 793
-- Billeting Fund of 936
Charleston AFB, S.C. -- Corps of Engineers 819
~-- Grissom AFB 852 ~- Defense Mappitig Agency
San Antonio Topographic Cntr. 818
-- McClellan AFB 830
-~ 89th Army Reserve Comm.,
-- Norton AFB 834 Wichita, Kan. 901
-- Offutt AFB 784 -- Hgs., XVIII Airborne
Corps and Ft. Bragg 854
-- Pope AFB, N.C.,
Hgs., 317th Combat Support Gp. 836 -~ Military Traffic Mgt Comm.,
Military Ocean Terminal, Sunny Point 877

-- Scott AFB 892
~= Mortuaty,
Oakland AFB 857

*/ To facilitate reference, listings in this Table contain only key words in the case title.
For complete and official case options, see Numerical Table of Decisions on page 1.
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TITLE
Army, Dept. of (cont.)
-- Redstone Arsenal,
Ala, Readiness
Comm. and Development

Com.

-- Rocky Mountain Arsenal
Denver, Colo.

-- Training Cntr., Engineer
and Ft. Leonard Wood

Austin, Tex., Economic Development
Admin.

Baltimore, Md., SSA, Hgs.,
Bureaus and Offices

Boston, Mass.
-- Customs Service, Region I
-~ Food and Drug Administration
-- VA Hospital

Bremerton, Wash., Puget
Sound Naval Shipyard

Charleston, S.C., Naval
Station

Cherry Point, N.C., Naval
Air Rework Facility

Chicago, Ill., SSA, Field Operations

A/SLMR NO(s).

956

933

787

898

851

949,951

823

930

880

907

849

832

24

TITLE A/SLMR NO(s).
Commerce, Dept. of

-- Economic Development 898
Administration

-- Patent and Trademark

Office 800,856

-- National Weather Service 794,846,910
959

-- Oceanic and Atomspheric 934

Admin., Natl. Ocean Survey,
Pacific Marine Cntr.

Commission on Civil Rights

Washington, D. C. 869
Community Services

Administration 913,921
Covington, Ky., IRS, 844

Cincinnati Service Cntr.

Dallas, Tex.

-- IRS, Southwest Region 858
-- SBA, Regional Office 817
-~ 8SA, Bureau of Hearings and Appeals 816
Defiance, Ariz., Indian Health
Service 778
Detroit, Mich., IRS, Data 862
Cntr.



TITLE

Defense, Dept. of

Air Force, Dept. of
(See seperate listing)

Army, Dept. of (See
seperate listing)

Defense Civil Preparedness
Agency

Defense Supply Agency

Atlanta, Ga.
Boston, Mass
Cleveland, Ohio

Cleveland, Columbus and
Akron, Ohio

Los Angeles, Calif.

Memphis, Columbus, and
Ogden, el. al.

Salt Lake City, Utah and
San Francisco, Calif.

San Francisco, Calif.

Seattle, Wash., and
San Francisco, Calif.

Dependents Schools,
European Area

-- General Supply Cntr.

A/SLMR NO(s).

799

941
905

932

884

923,958

779

886

885

887

795,825,840
903,922

790,821

TITLE

-- National Guard Bureau
(See seperate listing)

-- Navy, Dept. of (See
seperate listing)

El Toro, Calif., Marine
Corps Exchange 8-2, Marine

Corps Air Station

Environmental Protection
Agency

Equal Employment Opportunity
Comm.

Federal Aviation Administration

-- Indianapolis Air Route
Traffic Cntr.

-- Las Vegas Control Tower

-- O0'Hara Airway Facility
Sector, Chicago, Ill.

-- Pittsburgh Airport

-- Springfield Tower

-- Western Region
Fort

-- Braff, and
Hgs., XVIII Airborne Corps

-- Monmouth, N.J.,
Army Electronics Comm.
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A/SLMR NO(s).

865

875,943

802,900

812

796

927

920
843

930

854

855,919



TITLE

Fort (cont.)

Richardson, Alaska
Directorate of Facility
Engineers

Rhode Island NG
Stewart, Non-Appropriated

Fund Activity, Hgs., 24th
Infantry Division

General Services Administration

Natl. Personnel Records Cntr.
St. Louis, Mo.

Public Building Service
Region 2

Region 3, Federal
Protection Service
Division

Region 4

Governors Island, N.Y., Coast
Guard Support Cntr, Third

Dist.

Greensboro, N.C.

-- HUD, Area Office

Health, Education and
Welfare, Dept. of

-- Education Division

A/SLMR NO(s).

946

947

899

881

801

916

948

911,928

785

813

822

26

TITLE

Health, Education and

Welfare, Dept. of

(cont.)

Food and Drug Administration

-- Boston Regional Field Office

-- Washington, D. C.

HEW

Indian Health Service Area Office

Office of Education
Public Health Service
Public Health Service

Hospital, San Francisco,
Calif.

Social Security Administration

-- District Office,
Muncie, Ind.

-- Field Operations

-- Great Lakes Program Cntr.

-- Hgs., Bureau and Offices
in Baltimore, Md.

-- Hearings and Appeals
-- Northeastern Program
Service Cntr.

-- Wilkes-Barre Operations
Br.

A/SLMR NO(s).

823

822

807

778

803

798

894

860

777,832,876

804

851

816,828,861
882,945

957

889



TITLE

Hot Springs, Ark., Forest Service,
Ouachita Natl. Forest

Housing and Urban Development,

Dept.

of
Greensboro Area Office

Los Angeles
Area Office

Milwaukee Area Office

Indianapolis, Ind., Air Route
Traffic Control Cntr.

Interior, Dept. of

Geological Survey,
Water Resources Div.

Indian Affairs,
Admin. Servs. Cntr.

Land Management, Riverside
Dist. Office and Desert
Plan Staff

Park Service,
Golden Gate Natl. Rec.

Area

Reclamation

Internal Revenue Service

(See:

Treasury)

Jacksonville, Fla., IRS,
Jacksonville District

A/SLMR NO(s).

845

813

891

925

812

826

788

789

808

893
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TITLE

Justice, Dept. of

-- Immigration and Naturalization

Service
Labor Organizations

-- American Federation of

Government Employees, AFL-CIO

-- Local 3254
-- Local 3486

-- Natl Office

-- International Brotherhood

of Electrical Workers,
Local 2301

-- National Association

of Government Employees

-- National Treasury Employees

Union

-- Metal Trades Council,

AFL-CIO, Tidewater Virginia

Fed. Employees

A/SLMR NO(s).

902

852
864
809

954

896

783,811

867

-- Professional Air Traffic Controllers

Org., MEBA, AFL-CIO

Maynard, Mass., Defense
Civil Preparedness Agency

Memphis, Columbus and Ogden,
Defense Property Disposal
Service

878,918

779



TITLE A/SLMR NO(s). TITLE A/SLMR NO(s).

Miami, Fla., Customs Service Navy, Dept. of (cont.)
Region IV 848
-- Exchange 8-2,
Milwaukee, Wisc. Marine Corps Air Station,
El Toro, Calif. 865
-- Alocohol, Tobacco and 850
Firearms =- Naval Air Station
-- HUD, Milwaukee Area Office 925 -- Air Rework Facility
Montrose, N.Y., VA Hospital 872 -~ Alameda, Calif. 781,797,955
Muncie, Ind., SSA, -- Cherry Point, N.C. 849,868
Dist. Office 860
-- Norfolk, Va. 782

National Guard
-- Pensacola, Fla., and

-- Alabama Natl. Guard 895 Secy of the Navy, Washington
D. C. 873
-- Florida ANG 888
-- Charleston, S.C. 907
-~ Pennsylvania ANG 866,871

-- Naval Shipyard
-- New Jersey ANG,

177th Fighter Interceptor Gp. 835 -- Norfolk, Va. 805,908
-~ New York ANG, -- Mare Island
Div. of Military and 863 Vallejo, Calif. 815
Naval Affairs
-- Portsmouth 820
Navy, Dept. of
-- Puget Sound 829,880
-- Great Lakes Naval
Base, Public Works Cntr. 938 ~-- Secretary of Navy
Pentagon 924
~-- Marine Corp.
-- Special Services Department 782

-- Air Stationm,
Cherry Point, N.C. 868 -- Torpedo Station 914
Keyport, Wash.
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TITLE
Naval Dept. of (cont.)

-- Weapons Station
Seal Beach, Calif.

Norfolk, Va.

-- Special Services
Department, Naval Air Station

Overseas Private Investment
Corp.

Parkland, Calif., Army Mortuary,
Oakland AB

Phoenix, Ariz., VA,
Canteen Service

Phoenix Indian Medical
Cntr., Public Health Serv.

Portsmouth, Va., Naval
Shipyard

Riverside, Calif., Bureau of
Land Mgt. Riverside Dist.
Office and Desert Plan Staff

Sam Houston, Tex.
Defense Mapping Agency

San Francisco, Calif.

-- Natl. Park Serv., Golden
Gate Natl. Recreation Area

-- Public Health Service
Hospital

A/SLMR NO(s).

827

782

917

857

883

798

820

906

818

789

894

29

TITLE

San Juan, P.R., SSA,
Hearings and Appeals

Seal Beach, Calif., Naval
Weapons Station

Sheridan, Wyo., VA
Hospital

Small Business Administration
-- Dallas Regional Office

Springfield, Mo., FAA,
Springfield Tower

State Dept. of

-- Passport Office
Chicago, Ill.

St. Louis, Mo.

-- GSA, Natl. Personnel Records
Cntr.

-- VA Hospital and AFGE, Local 1715
Tidewater Virginia Fed.
Employees, Metal Trades
Council, AFL-CIO
Transportation, Dept. of
-- Coast Guard
Support Center
Third Dist.

-- Federal Aviation Admin.
(See seperate listing)

A/SLMR NO(s).

861

827

940,952

817

843

929

881

838

867

785



TITLE
Transportation Dept. of (cont.)
-- Secretary Office of

-- St. Lawrence Seaway
Development Corp.

Treasury, Dept. of

-- Alcohol, Tobacco and
Firearms, Milwaukee, Wisc.

-- Customs Service

-- Internal Revenue Service
-- Brookhaven Serv. Cntr.

-- Chicago Dist.

-- Cincinnati Service Cntr.

Covington, Ky.
-- Detroit Data Cntr.
-- Greensboro, N.C.
-- Indianapolis, Ind.
-- IRS
-- Jacksonville Dist.
-- Manhattan Dist.
-- Natl. Office
-- Ogden Serv. Cntr.

-- Regional Commissioner,
Southeast Region

A/SLMR NO(s). TITLE

Treasury Dept. of (cont.)

939 -- Regional Counsel
West Region
839
-- Southwest Region
Dallas Tex.
-- Washington, D.C.
850 Unions (See: Labor Organizations)
792,848,926 Vallejo, Calif., Mare Island
949,951 Naval Shipyard
Veterans Administration
814,859 -- Hospitals
942 -- Boston Mass.
844 -~ Montrose, N.Y.
~— Northport, N.Y.
862
-— Phoenix, Ariz.,
874 Canteen Service
909 ~- St. Louis, Mo.
833,897 -- Sheridan, Wyo.
893,953 Washington, D.C., Patent
and Trademark Office
841
Wilkes-Barre, Pa., SSA,
846 Operations Br.
806,943 Window Rock, Ariz., Indian Health
Service
870 Yuma, Ariz., Bureau of

Reclamation, Yuma Projects Office
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A/SLMR NO(s).

780
858

831,853

815

931
872
824

883

838

940,952
800
889
778

808
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Decisions of the Assistant Secretary
of Labor for Labor-Management
Relations Nos. 777-959






January 5, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER CLARIFYING UNIT
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
SOCIAL SECURITY ADMINISTRATION,

BUREAU OF FIELD OPERATIONS

A/SIMR No. 777

This case involves a petition for clarification of unit (CU) filed
by the Social Security Administration, Bureau of Field Operations (Activity-
Petitioner), seeking to clarify the status of a bargaining unit described
as all nonprofessional employees of the Social Security Administration
District Office, Birmingham, Alabama, and its branch offices located in
Ensley, West End and Jasper, Alabama. Specifically, the Activity-
Petitioner sought to clarify the unit description in accordance with the
transfer of the Jasper Branch Office to the Tuscaloosa, Alabama, District
and the frequent changes in branch office status and location. The
matter was transferred to the Assistant Secretary for decision by the
Regional Administrator pursuant to Section 206.5(a) of the Regulationms.

Under all the circumstances, the Assistant Secretary concluded that
a reorganization had altered the scope and character of the certified
bargaining unit to the extent that the Jasper Branch Office employees no
longer share a community of interest with employees in the subject
certified bargaining unit. He noted that the reorganization resulted in
significant changes affecting the employees of the Jasper Branch Office,
including changes in overall supervision, administrative direction and
control, altered areas of consideration for promotion and reduction in
force procedures, and the organizational sphere within which such em-
ployees enjoyed integrated operations and experienced interchange and
transfer. The Assistant Secretary further found that the continued
inclusion of the Jasper Branch Office employees in the subject exclu-
sively recognized unit could not reasonably be expected to promote
effective dealings and efficiency of agency operations. The Assistant
Secretary also found that the employees assigned to the Five Points West
Branch Office and the East Lake Branch Office share a community of
interest with the employees in the certified bargaining unit, and that
the inclusion of such employees in the bargaining unit would promote
effective dealings and efficiency of agency operations. In this regard,
the Assistant Secretary noted the apparent agreement of the parties as
well as the facts in the record supporting the finding that the employees
in the two branch offices shared a community of interest with the other
employees in the certified unit. However, as to the proposal by the
Activity-Petitioner seeking to clarify the unit as to include employees
assigned to all branch offices within its jurisdiction, the Assistant
Secretary, noting that the effect of such clarification would be to
automatically accrete to the unit employees of any branch office sub-
sequently established in the District in the future, found that it would

not effectuate the purposes and policies of the Order to clarify the
unit in this regard.

33

Accordingly, the Assistant Secretary ordered that the unit be
clarified so as to exclude employees assigned to the Jasper Branch
Office, and to include employees assigned to the Five Points West Branch
Office and the East Lake Branch Office.



A/SILMR No. 777

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
SOCIAL SECURITY ADMINISTRATION,
BUREAU OF FIELD OPERATIONS

Activity-Petitioner

and Case No. 40-6971(CU)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
LOCAL 3438, AFL-CIO 1/

Labor Organization

DECISION AND ORDER CLARIFYING UNIT

This matter is before the Assistant Secretary pursuant to Regional
Administrator Lem R. Bridges' Order Transferring Case to the Assistant
Secretary of Labor, dated June 29, 1976, in accordance with Section
206.5(a) of the Assistant Secretary's Regulations.

Upon consideration of the entire record in this case, including the
parties' stipulation of facts and accompanying exhibits, the Assistant
Sacretary finds:

The Petitioner filed a petition for clarification of a unit of
employees described as "all employees of the Social Security Administra-
tion District Office, Birmingham, Alabama, and its Branch Offices located
in Ensley, West End and Jasper, Alabama.' 2/ Specifically, the Activity-
Petitioner seeks to clarify the unit description in accordance with the
transfer of the Jasper Branch Office to the Tuscaloosa, Alabama, District
Office. In this regard, the Activity-Petitioner seeks to change the
unit description to read: '"All employees of the Social Security Adminis-
tration, Birmingham District,' with the normal exclusions. The Activity-
Petitioner contends that the new unit description would remove the
Jasper Branch from the bargaining unit, and accommodate the frequent
changes in branch office status and location within the Birmingham
District Office. The AFGE took no position with regard to the instant
petition.

1/ The American Federation of Government Employees, Local 2206, AFL-
CIO,was granted exclusive recognition for the subject unit of
employees on July 9, 1971, and on May 28, 1975, the exclusive
representative amended its Certification of Representative, changing
the name of the certified exclusive representative to the American
Federation of Government Employees, Local 3438, AFL-CIO (AFGE).

2/ The unit description appears as described in the Certification of
Representative.

34

The record reveals that at the time of the original certification
of the AFGE on July 9, 1971, and thereafter, the employees of the
Birmingham District Office and its subordinate branch offices enjoyed a
clear and identifiable community of interest separate and distinct from
other employees of the Activity-Petitioner. In this regard, the evidence
discloses that such employees enjoyed common overall supervision, frequent
interchange and transfer, and were subject to common and uniform per-
sonnel policies and practices and, generally, similar terms and condi-
tions of employment.

The record further reveals that at an undisclosed time prior to
July 1973, the West End Branch Office was physically relocated and
renamed the Five Points West Branch Office. Further, in July 1973, a
new branch office was established known as the East Lake Branch Office.
The evidence further discloses that sometime subsequent to July 1973,
the parties, by agreement, and without recourse to the procedures estab-
lished by the Assistant Secretary, accreted to the certified bargaining
unit all eligible employees of both the Five Points West Branch Office
and the East Lake Branch Office. Thereafter, the employees of both of
these branch offices were treated by both parties as members of the
subject certified exclusive bargaining unit and no question has been
raised as to their status by the Activity-Petitioner.

Thereafter, on July 1, 1975, pursuant to a reorganization, the
Jasper Branch Office was transferred from the Birmingham, Alabama,
District Office to the Tuscaloosa, Alabama, District Office. Although
the employees of the Jasper Branch Office remained in the same location
and continued to perform essentially the same duties under the same
immediate supervision, the evidence discloses that, as a consequence of
the reorganization, significant changes occurred. Thus, the record
reveals that subsequent to the reorganization the employees of the
Jasper Branch Office became subject to the overall supervision of the
Tuscaloosa, Alabama, District Office. Further, they are subject to the
personnel policies and practices established by the Tuscaloosa, Alabama,
District Office, such as promotions, transfers, hiring, within-grade
increases, training, disciplinary actions, leave policy, grievance
processing, performance appraisals and awards, as well as the area of
consideration for promotions and reduction in force procedures estab-
lished by the Tuscaloosa District Office. In addition, the Jasper
Branch Office employees are subject to the Tuscaloosa, Alabama, District
budgetary policies affecting travel and overtime, as well as operational
policies affecting such matters as space and facilities, and numbers and
types of positions maintained by the Jasper Branch Office. Further,
the employees of the Jasper Branch Office no longer experience inter-
change and/or transfer with employees of the Birmingham, Alabama, District
Office, but do, in fact, interchange and/or transfer with employees of
the Tuscaloosa, Alabama, District Office.

Based on the foregoing circumstances, I conclude that the subject
certified bargaining unit experienced an alteration of its scope and
character as a consequence of the the July 1, 1975, reorganization to



the extent that the employees of the Jasper Branch Office no longer
continue to share a community of interest with the employees of the
Birmingham, Alabama, District Office. é/ Thus, as noted above, the
reorganization resulted in significant changes affecting the employees
of the Jasper Branch Office, including changes in overall supervision,
administrative direction and control, altered areas of consideration for
promotion and reduction in force procedures, and changed the organiza-
tional sphere within which such employees enjoyed integrated operations
and experienced interchange and transfer. Moreover, under the circum-
stances outlined above, I find that the continued inclusion of the
Jasper Branch Office employees in the subject exclusively recognized
unit could not reasonably be expected to promote effective dealings and
efficiency of agency operations. Accordingly, I. shall order that the
subject exclusively recognized bargaining unit be clarified to exclude
employees of the Jasper Branch Office.

Further, noting the apparent agreement of the parties and the
circumstances set forth above, I find that employees assigned to the
Five Points West Branch Office and the East Lake Branch Office share a
community of interest with the employees in the certified bargaining
unit exclusively represented by the AFGE, and that the inclusion of such
employees in the certified unit will promote effective dealings and
efficiency of agency operations. Accordingly, I shall order that the
subject exclusively certified bargaining unit be clarified to include
the employees assigned to the Five Points West Branch Office and the
East Lake Branch Office.

With regard to the Activity-Petitioner's request to clarify the
unit description so as to include all employees assigned to the Birmingham,
Alabama, District, including employees assigned to all branch offices
within its jurisdiction, I do not concur. Although the avowed purpose
is to accommodate frequent changes in branch office status and location
within the District, the effect of such clarification would be to auto-
matically accrete to the certified bargaining unit employees of any
branch office which may subsequently be established in the Birmingham
District in the future. Since the establishment of such offices in the
future, and the circumstances under which employees would be assigned to
such offices, are purely speculative at this time, I find that it would
not effectuate the purposes and policies of the Order to clarify the
unit in this regard where, as here, the effect of such clarification
would be to add to the certified unit employees of branch offices which
have not, as yet, been established within the Birmingham, Alabama,
District. 4/ In my view, the unit placement of new branch offices can
best be assessed when they are established upon the filing of an appro-
priate petition. Accordingly, I shall not clarify the unit to include
automatically all employees of all branch offices of the Social Security
Administration, Birmingham District.

2/ See United States Coast Guard Air Station, Non-Appropriated Fund
Activity, Cape Cod, Massachusetts, A/SLMR No. 561.

ﬁ/ Cf. Department of Health, Education and Welfare, Social and Rehabilitation

Service, Central Office, Washington, D.C., A/SLMR No. 632.

ORDER

IT IS HEREBY ORDERED that the unit sought to be clarified herein
be, and it hereby is, clarified by excluding from said unit all em-
ployees assigned to the Jasper Branch Office, and by including in said
unit all employees assigned to the Five Points West Branch Office and
the East Lake Branch Office, and by changing the unit description to:

January 5,
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All employees of the Social Security Adminis-
tration, Birmingham, Alabama, District Office,
including employees assigned to its branch of-
fices located in Ensley, Five Points West and
East Lake, excluding all management officials,
professional employees, employees engaged in
Federal personnel work in other than a purely
clerical capacity, and supervisors as defined
in Executive Order 11491, as amended.

Dated, Washinggon, D.C. ME QZ ; f z

Bernard E. DeLury, Assistant SE®TegAry of
Labor for Labor-Management Relations



January 19, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

INDIAN HEALTH SERVICE AREA OFFICE,
WINDOW ROCK, ARIZONA, AND PUBLIC
HEALTH SERVICE INDIAN HOSPITAL,
FORT DEFIANCE, ARIZONA, DEPARTMENT
OF HEALTH, EDUCATION AND WELFARE
A/SLMR No. 778

The subject case involved a representation petition filed by the
Navajo Nation Health Care Employees, Local Union No. 1376, Laborers
International Union of North America, AFL-CIO (Laborers) seeking a unit
consisting essentially of all General Schedule and Wage Grade profes-
sional and nonprofessional employees of the Activity, which unit is
currently represented by the National Federation of Federal Employees,
Local No. 189 (NFFE), and a petition filed by the Arizona Nurses Associ-
ation (ANA) seeking a unit consisting essentially of all full-time and
regular part-time registered nurses currently within the exclusively
recognized unit represented by the NFFE. The Activity and the NFFE
contend that the severance sought by the ANA would be inappropriate
because it would disturb the established and effective existing bar-
gaining relationship. The Laborers asserts that the existing unit
represented exclusively by the NFFE should not be modified or changed.

The Assistant Secretary found no "unusual circumstances" justifying
a severance of the registered nurses from the exclusively recognized
unit and, in accordance with the policy enunciated in United States
Naval Construction Battalion Center, A/SLMR No. 8, denied the requested
severance and dismissed the ANA's petition. He further found that the
employees in the unit petitioned for by the Laborers, which includes all
of the employees of the Activity, share a clear and identifiable com-
munity of interest and that such unit will continue to promote effective
dealings and efficiency of agency operations. Accordingly, he directed
an election in such unit. In this regard, he noted that Section 10(b) (4)
of the Order, which precludes an election of a mixed unit of professional
and nonprofessional employees without affording the professional employees
an opportunity of separately expressing their desires, continues to be
applicable notwithstanding the fact that the professional employees
have already enjoyed the opportunity of such separate expression in a
prior election. Consequently, he ordered that the professional employees
have the opportunity in the election ordered of a separate expression
under Section 10(b) (4) of the Order.
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A/SLMR No. 778
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

INDIAN HEALTH SERVICE AREA OFFICE,
WINDOW ROCK, ARIZONA, AND PUBLIC
HEALTH SERVICE INDIAN HOSPITAL,
FORT DEFIANCE, ARIZONA, DEPARTMENT
OF HEALTH, EDUCATION AND WELFARE

Activity 1/

and Case No. 72-6062

NAVAJO NATION HEALTH CARE EMPLOYEES,
LOCAL UNION NO. 1376, LABORERS
INTERNATIONAL UNION OF NORTH AMERICA,
AFL-CIO

Petitioner 2/

and

NATIONAL FEDERATION OF FEDERAL EMPLOYEES,
LOCAL NO. 189

Intervenor

INDIAN HEALTH SERVICE AREA OFFICE,
WINDOW ROCK, ARIZONA, AND PUBLIC
HEALTH SERVICE INDIAN HOSPITAL,
FORT DEFIANCE, ARIZONA, DEPARTMENT
OF HEALTH, EDUCATION AND WELFARE

Activity Case No. 72-6093
and

ARIZONA NURSES ASSOCIATION

Petitioner

1/ The name of the Activity appears as amended at the hearing.

2/ The name of the Petitioner, Navajo Health Care Employees, Local Union
No. 1376, Laborers International Union of North America, AFL-CIO,
hereinafter called Laborers, appears as amended at the hearing.



and

NATIONAL FEDERATION OF FEDERAL EMPLOYEES,
LOCAL NO. 189

Intervenor
and

NAVAJO NATION HEALTH CARE EMPLOYEES,
LOCAL UNION NO. 1376, LABORERS
INTERNATIONAL UNION OF NORTH AMERICA,
AFL-CIO

Intervenor

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491,
as amended, a consolidated hearing was held before Hearing Officer Hugo
S. Rossitter. The Hearing Officer's rulings made at the hearing are
free from prejudicial error and are hereby affirmed.

Upon the entire record in the subject cases, including briefs filed
by Arizona Nurses Association, hereinafter called ANA, and National
Federation of Federal Employees, Local No. 189, hereinafter called NFFE,
the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.

2. In Case No. 72-6062, the Laborers seeks an election in a unit
consisting essentially of all General Schedule and Wage Grade profes-
sional and nonprofessional employees of the Activity. This unit is
currently represented on an exclusive basis by the NFFE which was certified
as the exclusive representative on December 14, 1970. The record reveals
that, although an agreement previously was negotiated by the NFFE and the
Activity, approval of the agreement was denied by higher level agency
management. No negotiated agreement was executed thereafter, and although
the NFFE requested bargaining on or about April 28, 1976, negotiations
were held in abeyance pending the outcome of the subject petitions.

In Case No. 72-6093, the ANA seeks an election in a unit consisting
essentially of all full-time and regular part-time registered nurses
employed by the Activity who currently are included within the exclu-
sively recognized unit represented by the NFFE.

The Activity and the NFFE contend that severance of the petitioned
for nurses from the NFFE's exclusively recognized unit would be inappro-
priate because such a severance would disturb the established and effective
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existing bargaining relationship. The Activity further asserts that
should the Assistant Secretary find two separate units appropriate, one
should cover all professional employees of the Activity, not merely the
nurses. The Laborers takes the view that the petition filed by the ANA
should be dismissed, and states that the existing unit represented by

the NFFE is appropriate and there is no reason to modify or change it.
The ANA, on the other hand, maintains that a separate unit of registered
nurses constitutes an appropriate unit based on their unique, clear, and
distinctly identifiable community of interest separate and apart from
other professional employees of the Activity. It argues that the instant
case is distinguishable from those situations in which 'carve outs" have
been denied. In those cases, it asserts, only one petition was filed
seeking to represent a limited identifiable group within an overall
existing unit, with no question concerning representation raised with
respect to the particular existing unit involved. In the subject case,
however, the ANA points out that the Laborers' petition raises a question
concerning representation in the overall existing unit represented

by the NFFE. Thus, in the ANA's view, even if there were no petition seek-
ing a separate unit of registered nurses, the existing unit may be
subject to change as a result of the Laborers' petition because if an
election is ordered 'the professional employees must be given the ballot
option as to whether or not they wish to continue in a combined profes-
sional and nonprofessional unit." 3/ Also, it asserts that the record
does not establish that the NFFE has effectively represented the existing
unit. In addition, the ANA contends that the Public Health Nurses employed

3/ I agree that where an election is ordered in an existing mixed unit of
professionals and nonprofessionals, the professional employees must be
given the option to decide whether they wish to continue in a combined
professional and nonprofessional employee unit. In this regard, I
view Section 10(b) (4) of the Order, which precludes the inclusion of
professional employees in a unit with employees who are not professionals
without affording the professional employees an opportunity of separ-
ately expressing their desires respecting such inclusion, as applicable
also to subsequent elections in which questions concerning representa-
tion have been raised in the mixed unit. Thus, in my view, the privi-
lege accorded by Section 10(b) (4) to the professional employees is
not necessarily limited to a single expression of their wishes and
separate balloting for the professional employees involved herein
should not be affected because they have already enjoyed the oppor-
tunity of such separate expression in the election held on November
20, 1970, which resulted in the certification of the NFFE on
December 14, 1970, for a mixed unit of professional and nonprofessional
employees.



by the Activity who are members of the Commissioned Officers Corps
should be included in the unit. 4/

The Indian Health Service, which is part of Health Services and
Mental Administration, United States Public Health Service, an organi-
zational component of the Department of Health, Education and Welfare,
is divided into eight service areas of which the Activity is one. The
mission of the Activity, the Navajo Indian Health Service, is basically
to provide the best of health care to all Indian people within its
boundaries and jurisdiction. The Service Unit is an organizational
entity of the Activity under the direction of the Service Unit Director
who reports directly to the director of the Navajo Indian Health Service.
It encompasses the Public Health Service Indian Hospital, including the
in and out-patient clinics in Fort Defiance, Arizona, and the Indian
Health Service Area Office, in Window Rock, Arizona. The Activity
employs approximately 267 employees, of whom some 40 are registered
nurses constituting a majority of its professional employees.

As noted above, the Laborers' petition covers the same unit currently
represented by the NFFE. The evidence indicates that the employees in
the claimed unit, which includes all of the employees of the Activity,
share a clear and identifiable community of interest, and that such unit
has and will, as asserted by the Activity, continue to promote effective
dealings and efficiency of agency operations. Accordingly, I find the
unit petitioned for by the Laborers, for which the NFFE currently is the
exclusive representative, is appropriate for the purpose of exclusive
recognition. 5/

4/ These nurses currently are excluded from the existing unit represented
by the NFFE. 1 shall continue to exclude the Public Health Nurses
employed by the Activity who are members of the Commissioned Officers
Corps from any unit found appropriate as they are not civilian em-
ployees within the meaning of Title 5 of the United States Code. See
United States Department of Health, Education and Welfare, Regional
Office VI, A/SIMR No. 266, and Department of Health, Education and
Welfare (HEW), Health Services and Mental Administration (HSMHA),
Maternal and Child Health Services, A/SLMR No. 192.

5/ At the hearing, the parties stipulated that the Public Health Nurse
Consultant at the Window Rock Area Office, the Director of Nursing, the
Assistant Director of Nursing, and the Director of Community Health
Nursing Services at Fort Defiance Hospital should be excluded from
the unit because they are either supervisors within the meaning of
Section 2(c) of the Order, or management officials. As there was no
record evidence to the contrary, I shall exclude these employees from
the unit found appropriate.
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Further, I find that dismissal of the ANA's petition is warranted.
In this regard, the Assistant Secretary has held that absent ''unusual
circumstances," where the evidence shows that an established, effective,
and fair collective bargaining relationship has existed, severance from
an established more comprehensive unit will not be permitted. 6/ In the
instant case, the record reveals that the NFFE and the Activity have
conducted regular meetings which have resulted in the implementation of
certain practices designed to benefit employees in the unit. Thus, the
NFFE has been instrumental in effecting the establishment of training
courses, and the parties have worked out, among others, local procedures
with respect to dues check off and official time regarding the attendance of
employees at regional conferences sponsored by the NFFE. Further, the
evidence reflects that the NFFE has represented all unit employees, and
there is no indication that the NFFE has failed or refused to represent
any unit employees, including those in the ANA's proposed unit, regarding
grievances or any other matters affecting their terms and conditions of
employment. Based on the foregoing, I find that no "unusual circum-
stances' exist which would warrant the severance of the registered
nurses from the existing unit, or from a unit of other professional
employees. Accordingly, I shall dismiss the ANA's petition. 7/

The Activity contends that its head nurses are supervisors within
the meaning of Section 2(c) of the Order and, therefore, should be
excluded from the unit. The record indicates that head nurses have the
administrative and clinical responsibility for providing continuity of
nursing care on a 24-hour basis. Typically, the tour for the head
nurses is the day tour. The head nurse is responsible for planning and
making daily work assignments and schedules, and reviewing the work of
the nursing personnel; has authority to grant leave subject to review by
the Director of Nursing who usually concurs with the head nurse's decision;
evaluates the performance of the staff nurses; and makes recommendations
with respect to promotions or disciplinary action which are generally
sustained. In addition, the record reveals several instances where
recommendations for awards were initiated by head nurses and were generally
approved. Under these circumstances, I find that head nurses are supervisors
within the meaning of Section 2(c) of the Order inasmuch as they assign
and review work, evaluate performance, and have made effective recommendations

6/ See United States Naval Construction Battalion Center, A/SLMR No. 8.

7/ Cf. Veterans Administration Hospital, Portland, Oregon, A/SLMR No. 308,
Veterans Administration Center, Mountain Home, Tennessee, A/SLMR No. 89,
and Veterans Administration Center, Togus, Maine, A/SILMR No. 84. The
fact that the Laborers' petition raises a question concerning repre-
sentation in the overall existing unit represented by the NFFE was

not considered to warrant a contrary result.




with respect to promotions and disciplinary actions, and awards.
Accordingly, I shall exclude them from the unit found appropriate.

I find that the following employees of the Activity may constitute
a unit appropriate for the purpose of exclusive recognition under Execu~-
tive Order 11491, as amended:

All General Schedule and Wage Grade professional

and nonprofessional employees of the Indian Health
Service Area Office, Window Rock, Arizona, and Public
Health Service Indian Hospital, Fort Defiance,
Arizona, Department of Health, Education and Welfare,
excluding all temporary, part-time, and intermittent
employees, employees engaged in Federal personnel
work in other than a purely clerical capacity,
management officials, and supervisors as defined

in the Order.

As stated above, the unit found appropriate includes professional
employees, and, therefore, the desires of the professional employees as
to inclusion in a unit with nonprofessional employees must be ascertained.
I shall, therefore, direct separate elections in the following voting
groups:

Voting Group (a): All General Schedule and Wage Grade professional
employees of the Indian Health Service Area Office, Window Rock, Arizona,
and Public Health Service Indian Hospital, Fort Defiance, Arizona,
Department of Health, Education and Welfare, excluding all nonprofessional
employees, temporary, part-time, and intermittent employees, employees
engaged in Federal personnel work in other than a purely clerical capa-
city, management officials, and supervisors as defined in the Order.

Voting Group (b): All General Schedule and Wage Grade nonprofessional
employees of the Indian Health Service Area Office, Window Rock, Arizona,
and Public Health Service Indian Hospital, Fort Defiance, Arizona,
Department of Health, Education and Welfare, excluding all professional
employees, temporary, part-time, and intermittent employees, employees
engaged in Federal personnel work in other than a purely clerical capacity,
management officials, and supervisors as defined in the Order.

The employees in the nonprofessional voting group (b) will be
polled whether they desire to be represented by the NFFE, the Laborers,
or neither.

The employees in the professional voting group (a) will be asked
two questions on their ballot: (1) whether or not they wish to be
included with the nonprofessional employees for the purpose of exclusive
recognition; and (2) whether they wish to be represented for the purpose
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of exclusive recognition by the NFFE, the Laborers, or neither. In the
event that a majority of the valid votes of voting group (a) is cast in
favor of inclusion in the same unit as nonprofessional employees, the
ballots of voting group (a) shall be combined with those of voting
group (b). :

Unless a majority of the valid votes of voting group (a) is cast
for inclusion in the same unit as nonprofessional employees, they will
be taken to have indicated their desire to constitute a separate unit,
and an appropriate certification will be issued by the appropriate Area
Administrator indicating whether the NFFE, the Laborers or no labor
organization was selected by the professional employee unit.

The unit determination in the subject case is based, in part, then,
upon the results of the election among the professional employees. How-
ever, I will now make the following findings in regard to the appropriate
unit:

1. If a majority of the professional employees votes for inclusion
in the same unit as the nonprofessional employees, I find that the fol-
lowing employees will constitute a unit appropriate for the purpose of
exclusive recognition within the meaning of Section 10 of the Order:

All General Schedule and Wage Grade professional and
nonprofessional employees of the Indian Health Service
Area Office, Window Rock, Arizona, and Public Health
Service Indian Hospital, Fort Defiance, Arizonma,
Department of Health, Education and Welfare, excluding
all temporary, part-time, and intermittent employees,
employees engaged in Federal personnel work in other
than a purely clerical capacity, management officials,
and supervisors as defined in the Order.

2. If a majority of the professional employees does not vote for
inclusion in the same unit as the nonprofessional employees, I find that
the following two groups of employees will constitute separate units
appropriate for the purpose of exclusive recognition within the meaning
of Section 10 of the Order:

(a) All General Schedule and Wage Grade employees
of the Indian Health Service Area Office,
Window Rock, Arizona, and Public Health Service
Indian Hospital, Fort Defiance, Arizona, Depart-
ment of Health, Education and Welfare, excluding
all professional employees, temporary, part-time,
and intermittent employees, employees engaged in
Federal personnel work in other than a purely
clerical capacity, management officials, and
supervisors as defined in the Order.



(b) All General Schedule and Wage Grade professional
employees of the Indian Health Service Area Office,
Window Rock, Arizona, and Public Health Service
Indian Hospital, Fort Defiance, Arizona, Depart-
ment of Health, Education and Welfare, excluding
all nonprofessional employees, temporary, part-
time, and intermittent employees, employees
engaged in Federal personnel work in other than
a purely clerical capacity, management officials,
and supervisors as defined in the Order.

ORDER

IT IS HEREBY ORDERED that the petition filed in Case No. 72-6093
be, and it hereby is, dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted, as early as pos-
sible, but not later than 60 days from the date below. The appropriate
Area Administrator shall supervise the election, subject to the Assistant
Secretary's Regulations. Eligible to vote are those in the unit who
were employed during the payroll period immediately preceding the date
below, including employees who did not work during that period because
they were out ill, or on vacation or on furlough, including those in the
military service who appear in person at the polls. Ineligible to vote
are employees who quit or were discharged for cause since the desig-
nated payroll period and who have not been rehired or reinstated before
the election date. Those eligible shall vote whether they desire to be
represented for the purpose of exclusive recognition by Navajo Nation
Health Care Employees, Local Union No. 1376, Laborers International Union
of North America, AFL-CIO, or by National Federation of Federal Employees,
Local No. 189, or by neither.

Dated, Washington, D. C.
January 19, 1977

Bernard E. DeLury, Assistant Se <pf
Labor for Labor-Management Relations

40

January 19, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTIONS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEFENSE PROPERTY DISPOSAL SERVICE,
DEFENSE PROPERTY DISPOSAL REGIONS,
MEMPHIS, COLUMBUS, and OGDEN, et. al.
A/SIMR No. 779

This case arose as a result of petitions filed by the American
Federation of Government Employees, AFL-CIO, which was joined at the
hearing by the International Association of Machinists and Aerospace
Workers, AFL-CIO, and the Metal Trades Department, AFL-CIO, as Joint-
Petitioners, seeking separate elections in units composed of all nonpro-
fessional employees of the Defense Property Disposal Service (DPDS) em-
ployed in its Defense Property Disposal Regions (DPDR's) located at
Memphis, Tennessee, Columbus, Ohio, and Ogden, Utah. The National
Federation of Federal Employees, (IND.), through various Locals, filed
numerous petitions seeking separate units of all nonprofessional em-
ployees of certain designated Defense Property Disposal Offices (DPDO's)
of the DPDS. The Activity contended that no unit smaller than a DPDR is
appropriate for the purpose of exclusive recognition under the Order.

The Assistant Secretary found that separate units of all nonprofes-
sional employees of the DPDR's were appropriate for the purpose of
exclusive recognition. In this regard, he noted that the DPDS employees
in each region enjoy common overall supervision, uniform personnel
policies and practices, and essentially similar working conditions, and
that there is a substantial degree of transfers of employees within each
DPDR as well as work related contacts. He further noted that authority
for personnel and labor relations matters existed at the Regional level.
As a result, the Assistant Secretary found that the employees assigned
to the DPDR'=s in Memphis, Tennessee, Columbus, Ohio, and Odgen, Utah,
share a clear and identifiable community of interest separate and dis-
tinct from each other and from the other DPDS employees and that such
region-wide units would promote effective dealings and efficiency of
agency operations. Accordingly, he ordered separate elections among the
employees assigned to the DPDR Memphis, Tennessee, DPDR Columbus, Ohio,
and DPDR Odgen, Utah.

The Assistant Secretary also found that separate units of nonprofes-
sional employees of the DPDO's as petitioned for by NFFE, were not
appropriate for the purpose of exclusive recognition under the Order.

In this regard, he noted that the DPDO's are organizational components
of the DPDR's and are subject to the authority and responsibility of the
Regional Commanders within their respective regions. He noted also that
the job descriptions and duties of the employees in the claimed DPDO
units are essentially similar to those of other employees in the DPDR's,
and that all employees in the individual regions enjoy essentially
similar working conditions and common personnel policies and practices
established by the respective Regional Commanders and there are numerous



instances of transfers among certain of the employees of the various A/SLMR No. 779
DPDO's within the respective DPDR's. Under these circumstances, the

Assistant Secretary found employees in the claimed DPDO units did not UNITED STATES DEPARTMENT OF LABOR
enjoy a clear and identifable community of interest separate and dis-
tinct from each other or from other employees in their respective re- BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

gions. Moreover, noting that the Defense Property Disposal Officers

have been delegated minimal authority with respect to personnel and

labor relations matters, he found that the claimed units would arti- DEFENSE PROPERTY DISPOSAL REGION, MEMPHIS,
fically fragment the three DPDR's and could not reasonably be expected DEFENSE SUPPLY AGENCY

to promote effective dealings and efficiency of agency operations.
Activity

Accordingly, the Assistant Secretary ordered that the petitions
filed by NFFE be dismissed and that separate elections be held in the and Case No. 41-3407(RO)

three DPDR's.
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,

(AFL-CIO), INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS, AFL-CIO,
AND METAL TRADES DEPARTMENT, AFL-CIO
Joint Petitioners 1/
and
NATIONAL FEDERATION OF FEDERAL EMPLOYEES, (IND.)

Intervenor

DEFENSE PROPERTY DISPOSAL REGION, COLUMBUS, OHIO,
DEFENSE SUPPLY AGENCY

Activity
and
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
(AFL-CIO), INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS, AFL-CIO,
AND METAL TRADES DEPARTMENT, AFL-CIO
Joint Petitioners
and Case No. 53-7040(RO)
NATIONAL FEDERATION OF FEDERAL EMPLOYEES, (IND.)

Intervenor

DEFENSE PROPERTY DISPOSAL SERVICE, OGDEN REGION,
DEFENSE SUPPLY AGENCY

Activity

and Case No. 61-2173(RO)

}j The Joint Petitioners' name appears as amended at the hearing.
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AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
(AFL-CIO), INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS, AFL-CIO,
AND METAL TRADES DEPARTMENT, AFL-CIO
Joint Petitioners
and
NATIONAL FEDERATION OF FEDERAL EMPLOYEES, (IND.)
Intervenor
DEFENSE PROPERTY DISPOSAL OFFICE,
DEFENSE PROPERTY DISPOSAL SERVICE,
MECHANICSBURG, PENNSYLVANIA, et. al.
Activity

and Case Nos. 20-4267(RO), etc.

NATIONAL FEDERATION OF FEDERAL EMPLOYEES,
LOCAL 1276 (IND.), et. al.

Petitioner 2/

DEFENSE PROPERTY DISPOSAL OFFICE,
DEFENSE PROPERTY DISPOSAL SERVICE, (SAVANNA, ILLINOIS)

Activity
and Case No. 50-9683(RO)

GOVERNMENT EMPLOYEES ASSISTANCE
COUNCIL, INC., LOCAL No. 2

Petitioner

2/  Numerous locals affiliated with the National Federation of Federal
Employees, (Ind.), hereinafter called NFFE, filed additional repre-
sentation petitions involving numerous Defense Property Disposal
Offices, hereinafter called DPDO's, of the Defense Property Disposal
Service, hereinafter called DPDS, in various locations throughout
the Continental United States in Case Nos. 20-4268(R0O); 20-4295(RO);
20-3950(RO); 22-5027(RO); 22-5029(RO); 22-5037(RO); 22-5049(RO);
22-5050(R0O); 22-5054(R0O); 22-5055(RO); 22-5071(RO); 31-7529(RO);
32-3273(RO); 35-2935(R0O); 40-5148(R0O); 40-5149(RO); 40-5150(RO);
40-5151(RO); 40-5152(RO); 40-5153(RO); 40-5154(RO); 40-5155(RO);
40-5157(RO); 40-5158(RO); 40-5159(RO); 41-3418(RO); 41-3419(RO);
41-3420(RO); 42-2338(RO); 42-2362(RO); 42-2363(RO); 42-2388(RO);
50-9727(R0O); 50-11000(RO); 50-11019(R0O); 53-7018(RO); 60-3445(RO);
60-3526(RO); 60-3530(RO); 61-2174(RO); 61-2210(RO); 61-2211(RO);
60-2212(RO); 61-2222(RO); 62-3829(RO); 63-4222(RO); 63-4534(RO); -
63-4576(RO); 63-4583(RO); 70-4111(RO); 72-4281(RO); 72-4350(RO);
72-4463(RO); 72-4464(RO); 72-4465(RO); 72-4498(RO); 72-4511(RO);
and 72-4512(RO).
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DECISION, ORDER AND DIRECTION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order 11491,
as amended, a consolidated hearing was held before Hearing Officer
Richard C. Grant, Sr. The Hearing Officer's rulings made at the hearing
are free from prejudicial error and are hereby affirmed. 3/

3/ Over the objection of the NFFE, the Hearing Officer granted the

motion of the American Federation of Government Employees, AFL-CIO,
hereinafter called AFGE, to amend its petitions in Case Nos. 41-
3407(RO), 53-7040(RO) and 61-2173(RO) to show as Joint Petitioners
the AFGE, the International Association of Machinists and Aerospace
Workers, AFL-CIO, hereinafter called IAM, and the Metal Trades
Department, AFL-CIO, hereinafter called MTD. Thereafter, the NFFE
renewed its objection in its post-hearing brief, arguing that it
would be inappropriate to allow such motion without the knowledge
or assent of the employees who signed the showing of interest for
the various Joint Petitioners, as such employees had no opportunity
to express their desire as to whether or not they wished to be
represented by the Joint Petitioners. In this regard, the NFFE
cited Veterans Administration Hosptial, Montrose, New York, A/SLMR
No. 470. I find that the NFFE's contention and the case cited in
support thereof to be inapposite in the instant situation. Thus,
in the cited case, the Assistant Secretary found inappropriate an
attempt by an exclusively recognized bargaining representative to
change its affiliation from one national labor organization to
another without first affording the employees involved an oppor-
tunity to express their desire in a secret ballot election. In the
instant case, however, as discussed in detail below, the employees
involved will have an opportunity to express their desire in a
secret ballot election as to whether or not they wish to be represented
exclusively by the Joint Petitioners. Under these circumstances, I
affirm the ruling of the Hearing Officer.

As a consequence of the Hearing Officer's ruling on the AFGE's
motion to amend its petitions, as noted above, and in order to
protect its interest in these matters, on May 28, 1976, as well as
by mailgram to the Hearing Officer on July 2, 1976, the NFFE requested
intervention status in Case Nos. 53-7040(RO) and 61-2173(RO), as it
previously had done in Case No. 41-3407(RO). At the hearing, as
well as in its post-hearing brief, the Joint Petitioners argued
that the NFFE's requests should be denied as untimely filed. Under
the peculiar circumstances herein, and as I have been administra-
tively advised that the NFFE has a sufficient showing of interest
to support its requests to intervene in the more comprehensive,
region-wide units sought by the Joint Petitioners by virtue of the
showing of interest submitted in support of its petitions seeking
units encompassed by the claimed region-wide units, I hereby grant
the NFFE's request to intervene in Case Nos. 53-7040(RO) and 61-
2173(RO).

Finally, during the course of the hearing, and partially as a
consequence of the above actions, the various parties herein with-
drew certain petitions and interventions. Thus, the AFGE withdrew
its petition in Case No. 53-7038(RO); the IAM withdrew its petitions
(Continued)
-3 -



Upon the entire record in these cases, including the briefs filed
by the DPDS, the NFFE and the Joint Petitioners, the Assistant Secretary
finds: 4/

1. The labor organizations involved claim to represent certain
employees of the DPDS.

2. In Case No. 41-3407(RO), the Joint Petitioners seek an elec-
tion in a unit of all Wage Grade and General Schedule employees of
Region 2, Defense Property Disposal Region, Memphis, Tennessee, includ-
ing the Regional Headquarters, excluding employees of the DPDO's located
at Eglin Air Force Base, Florida, Sheppard Air Force Base, Texas, and
the Marine Corps Air Station Cherry Point, North Carolina, professional
employees, management officials, employees engaged in Federal personnel
work in other than a purely clerical capacity, guards and supervisors as
defined in the Order.

In Case No. 53-7040(RO), the Joint Petitioners seek an election in
a unit of all Wage Grade and General Schedule employees of the Defense
Supply Agency (DSA), DPDS, Defense Property Disposal Region, Columbus,
Ohio, excluding all professional employees, employees engaged in Federal
personnel work in other than a purely clerical capacity, management
officials, guards and supervisors as defined in the Order.

In Case No. 61-2173(RO), the Joint Petitioners seek an election in
a unit of all full-time, part-time and temporary employees expected to
be employed over 90 days, serviced by the personnel office of the DPDS,
Ogden, Utah, Region, excluding all DPDS employees located at Davis
Monthan Air Force Base, Arizona, Mountain Home Air Force Base, Idaho,
Minot Air Force Base, Minot, North Dakota, and Camp Pendleton MCB,
California, who had already been petitioned for, management officials,
professional employees, employees engaged in Federal personnel work in
other than a purely clerical capacity, guards and supervisors as defined
in the Order.

3/ in Case Nos. 50-11020(RO) and 53-5719(RO), as well as its interven-
tion in all other cases herein; the MID withdrew its interventions
in all cases herein; and the NFFE withdrew its petitions in Case
Nos. 41-3421(RO), 60-3528(RO), 60-3529(RO), 71-2681(RO), and 72-
4513(RO).

4/  Although the National Association of Government Employees (Ind.),
hereinafter called NAGE, intervened in Case No. 72-4512(RO), and
was notified of the hearing in this matter, it did not appear at
the hearing. I find that the NAGE's failure to appear at the
hearing constitutes, in effect, a disclaimer of interest in repre-
senting the petitioned for employees. Under these circumstances, I
hereby dismiss the NAGE's intervention in Case No. 72-4512(RO).
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In Case No. 20-4267(R0O), the NFFE seeks an election in a unit of
all Wage Grade and General Schedule employees of the DPDO, DSA, Mechanics-
burg, Pennsylvania, excluding all professional employees, employees en-
gaged in Federal personnel work in other than a purely clerical capacity,
management officials, guards and supervisors as defined in the Order. é/

In Case No. 50-9683(RO), the Government Employees Assistance Council,
Inc., Local No. 2, hereinafter called GEAC, seeks an election in a unit
of all Wage Grade and General Schedule employees of the DPDO, Savanna
Army Depot, Savanna, Illinois, with the standard exclusionms. g/

The Joint Petitioners contend that the three separate petitioned
for region-wide units of the DPDS are appropriate for the purpose of
exclusive recognition under the Order as such units embrace all em-
ployees who share a clear and identifiable community of interest sepa-
rate and distinct from all other employees of the DPDS and will promote
effective dealings and efficiency of agency operations. On the other
hand, the NFFE contends that its claimed DPDO units are appropriate for
the purpose of exclusive recognition under the Order in that employees
in such units enjoy a separate and distinct community of interest and
that such units will promote effective dealings and efficiency of agency
operations. Contrary to the Joint-Petitioners, the NFFE contends that
the claimed region-wide units are not appropriate, as employees in such
units do not share a clear and identifiable community of interest. Nor,
in the NFFE's view, would such units promote effective dealings in view
of the vast geographic areas encompassed by the regions of the DPDS. 1In
agreement with the Joint-Petitioners, the DPDS contends that the peti-
tioned for region-wide units are appropriate for the purpose of exclu-
sive recognition under the Order and that the units sought by the NFFE
would not promote effective dealings or efficiency of agency operations
in view of the absence of effective and substantial authority for labor
relations matters at the organizational level of recognition sought by
the NFFE.

The DPDS, an activity within the DSA, was established in 1973 to
provide for the integrated management of personal property reutilization
and disposal operations of the Department of Defense on a world-wide
basis. 1In this regard, the DPDS operates as a clearinghouse to help
achieve optimum reutilization of Department of Defense owned materiel
and equipment. The Headquarters of the DPDS is located in Battle Creek,
Michigan, and consists of approximately 100 employees. The DPDS is

5/ In the numernus petitions filed by various NFFE locals involving

DPDO's at various locations throughout the country, as noted above
in footnote 2, the NFFE sought essentially the same type of unit as
petitioned for in Case No. 20-4267(RO), limited to nonprofessional
employees of the particular DPDO involved.

6/  Although the GEAC filed the petition in Case No. 50-9683(RO), it

did not appear at the hearing in this matter. I find that the
GEAC's failure to appear at the hearing constitutes, in effect, a
disclaimer of interest in representing the petitioned for employees.
Under these circumstances, I shall dismiss the GEAC's petition in
Case No. 50-9683(RO).
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administered by a Commander and a Deputy Commander. Its Headquarters
Staff is divided into the following 11 Offices and Directorates: Special
Assistant for Public Affairs; Military Personnel Officer; Security
Officer; Safety Officer; Office of Counsel; Office of Plans and Manage-
ment; Office of Comptroller; Office of Civilian Personnel; Directorate

of Property Accounting and Disposal Operations; Directorate of Reutiliza-
tion; and Directorate of Sales. The Headquarters staff establishes and
administers the operational policies governing the world-wide operations
of the DPDS. In addition, the DPDS is organizationally composed of five
Defense Property Disposal Regions, hereinafter called DPDR's, which are
headquarterd at: Columbus, Ohio; Memphis, Tennessee; Ogden, Utah;
Lindsey Air Force Station, Wiesbaden, Germany; and Ft. Kamehameha,
Hawaii. The DPDR Memphis, Tennessee, consists of a headquarters, 61
DPDO's, and 5 Residences, employing approximately 1,480 employees; the
DPDR Columbus, Ohio, consists of a headquarters, 56 DPDO's, and 5
Residencies, employing approximately 1,200 employees; and the DPDR

Ogden, Utah, consists of a headquarters, 35 DPDO's and 4 Residencies,
employing approximately 1,400 employees. Each of the 3 DPDR's within
the Continental United States are located with a DSA "host" activity
which provides personnnel services throughout that region. The DPDR's
are headed by a Commander, who is a military officer, and a Deputy
Commander, who is a civilian employee. The headquarters of each of the
DPDR's within the Continental United States is organized essentially the
same as the DPDS headquarters, but consists only of 8 to 10 offices and
directorates which, under the direction of the Commander, are responsible
for the execution of all missions and functions of the DPDS within that
particular region. The DPDR's also are composed of a number of '"Resi-
dencies" which are composed of groups of functional specialists who are
assigned to the region, but who perform their functions on site through-
out the region, as extensions of the DPDR, in such prescribed functional
areas as sales, surveillance and reutilization. Each DPDR issues its
own regulations with guidelines established by the DPDS headquarters.
These regulations vary from region to region depending on the type of
work performed within that region, as well as the regulations of the
specific DSA "host" activity at which it is located. All personnel
actions are reviewed, approved and processed at the regional level and
all personnel records are kept at the regional headquarters. A personnel
specialist at the DPDR is assigned to handle certain DPDO's, and his
name and phone number are posted at those DPDO's as the point of contact
for personnel advice and actions. The payroll function is located at

the DPDR and paychecks are distributed to employees from the DPDR payroll
office. While there is no collective bargaining history in the DPDS,

the record discloses that only the Regional Commander has been delegated
authority to handle labor relations matters and is the final authority
regarding grievances arising within his region.

All transfers, details and promotions must be approved by the
Regional Commander. The record reveals that while there are minimal
transfers between regions, there are numerous transfers occurring within
each region, either from the Regional Office to a DPDO, from one DPDO to

\
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another, or from a DPDO to the Regional Office. Although, normally,
there is little work contact between individual DPDO's within a DPDR,

the record reveals that when there is a work backlog certain property
may be moved physically from one DPDO to another along with the attendant
responsibility. Further, in certain circumstances, when there is a
substantial backlog, a "roving" DPDO may be established by the DPDR, by
drawing employees from each of the DPDO's within the DPDR and temporarily
moving them wherever the manpower is needed. 1In addition, the record
shows substantial contact between the employees of the DPDO's and Resi-
dencies who, although they are assigned to the Regional Office, assist
the DPDO's in their functional specialties.

The DPDO's are the operating arm of the DPDR and vary in size from
6 to 140 employees. They are headed by a Defense Property Disposal
Officer. The DPDO's are responsible for receiving, classifying, segre-
gating and reporting excess material for screening, collecting, prepar-
ing for sale, and, in some instances, selling. The larger DPDO's are
organized into four components having separate branches for sales opera-
tions, reutilization, documentation and property management. Smaller
DPDO's have one to three components. The larger DPDO's also may have a
number of "holding activities," which are auxiliary property management
facilities headed by a DPDS Property Disposal Agent, and are located at
a site separate from, but organizationally assigned to, the DPDO.
Although the Defense Property Disposal Officer at each of the DPDO's is
delegated certain discretion in carrying out day-to-day functions, the
evidence establishes that he is restricted by the guidelines established
by the regulations issued by the DPDR. The Defense Property Disposal
Officer has a key role in the negotiation of the agreement with the
"host" activity where it is located, covering such matters as space,
security, and heat, as well as other necessary services. However,
although the Defense Property Disposal Officer may initiate numerous
personnel actions, such as selection of new employees, merit promotions
or incentive awards, these actions must be approved by the Regional
Commander.

Based on all the above circumstances, I find that separate units of
all nonprofessional employees of the DPDR's within the Continental
United States, as petitioned for by the Joint Petitioners in Case Nos.
41-3407(RO), 53-7040(RO) and 61-2173(RO), are appropriate for the purpose
of exclusive recognition under the Order. Thus, the record reflects
that the DPDS employees in each region enjoy common overall supervision,
uniform personnel policies and practices, essentially similar working
conditions, a substantial degree of transfer within their individual
regions, and work related contacts within the geographical boundaries of
each region. Under these circumstances, I find that the employees
assigned to the DPDR Memphis, Tennessee, the DPDR, Columbus, Ohio, and
the DPDR Ogden, Utah, share a clear and identifiable community of
interest separate and distinct from each other and from other DPDS
employees. Moreover, noting the authority for personnel and labor
relations matters at the Regional level, I find that such units will

promote effective dealings and efficiency of agency operationms. 7/

z/ Cf. Federal Energy Administration, A/SLMR No. 611.
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Accordingly, I shall order separate elections among the employees assigned
to the DPDR Memphis, Tennessee, the DPDR Columbus, Ohio, and the DPDR
Ogden, Utah.

Further, under all the circumstances herein, I find that separate
units of nonprofessional employees of the various DPDO's, as petitioned
for by the NFFE, are not appropriate for the purpose of exclusive recog-
nition under the Order. Thus, as noted above, the evidence establishes
that the DPDO's are organizational components of the DPDS regions, are
subject to the authority and responsibility of the Regional Commanders
within their respective regions, the job descriptions and duties of the
employees in the claimed DPDO units are essentially similar to those of
other employees in the region, all employees in the individual regions
enjoy essentially similar working conditions and common personnel poli-
cies and practices established by the respective Regional Commanders and
there are numerious instances of transfers among certain of the employees
of the various DPDO's within the respective DPDR's. Under these circum-
stances, I find that the employees in the claimed DPDO units do not
enjoy a clear and identifiable community of interest separate and dis-
tinct from each other or from other employees in their respective regions.
Moreover, noting that the Defense Property Disposal Officers have been
delegated minimal authority with respect to personnel and labor relations
matters, in my view, the claimed DPDO units would artifically fragment
the three DPDR's and could not reasonably be expected to promote effec-
tive dealings and efficiency of agency operations. 8/ Accordingly, I
shall order that the petitions filed by NFFE be dismissed.

Accordingly, I find that the following employees constitute units
appropriate for the purpose of exclusive recognition within the meaning
of Section 10 of Executive Order 11491, as amended: 9/

All employees assigned to the Defense Property
Disposal Region, Memphis, Tennessee, excluding
professional employees, employees engaged in
Federal personnel work in other than a purely
clerical capacity, management officials,
guards, and supervisors as defined in the
Order. 10/

All employees assigned to the Defense Property
Disposal Region, Columbus, Ohio, excluding
professional employees, employees engaged in
Federal personnel work in other than a purely
clerical capacity, management officials, guards
and supervisors as defined in the Order.

All employees assigned to the Defense Property
Disposal Region, Odgen, Utah, excluding profes-
sional employees, employees engaged in Federal
personnel work in other than a purely clerical
capacity, management officials, guards and super-
visors as defined in the Order. 11/

ORDER

IT IS HEREBY ORDERED that the petitions in Case Nos. 20-4267(RO);
20-4268(R0); 20-4295(RO); 21-3950(RO); 22-5027(RO); 22-5029 (RO); 22-
5037(RO); 22-5049(RO); 22-5050(RO); 22-5054(RO); 22-5055(RO); 22-5071(RO);
31-7529(RO); 32-3273(RO); 35-2935(RO); 40-5148(R0O); 40-5149(RO); 40-
5150(RO); 40-5151(RO); 40-5152(RO); 40-5153(RO); 40-5154(RO); 40-5155(RO);
40-5157(RO); 40-5158(RO); 40-5159(RO); 41-3418(RO); 41-3419(RO); 41-
3420(RO); 42-2338(RO); 42-2362(RO); 42-2363(RO); 42-2388(RO); 50-9683(RO);
50-9727(RO); 50-11000(RO); 50-11019(RO); 53-7018(RO); 60-3445(RO); 60-
3526(RO); 60-3530(RO); 61-2174(RO); 61-2210(RO); 61-2211(RO); 61-2212(RO);
61-2222(R0); 62-3829(RO); 63-4522(RO); 63-4534(RO); 63-4576(RO); 63-
4583(RO); 70-4111(RO); 72-4281(RO); 72-4350(R0O); 72-4463(RO); 72-4464 (RO);
72-4465(RO); 72-4498(RO); 72-4511(RO); and 72-4512(RO) be, and they
hereby are, dismissed.

8/ Cf. Department of the Army, U.S. Army Reserves, 425th Transportation
Command, Forest Park, Illinois, A/SLMR No. 636, General Services
Administration, Region 3, A/SLMR No. 616, and Federal Energy
Administration, cited above.

9/ As the record is unclear as to the status and/or number of temporary

and part time employees at the DPDR Memphis, Tennessee, DPDR Columbus,

Ohio, and the DPDR Ogden, Utah, I make no findings with respect to
the eligibility of such employees.

10/ 1In Case No. 41-3407(RO), the Joint Petitioners excluded all DPDS
employees located at Eglin Air Force Base, Florida, Sheppard Air
Force Base, Texas, and the Marine Corps Air Station, Cherry Point,

(Continued)
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10/ North Carolina, because separate petitions had previously been

filed for these individual units by the NFFE, and the region-wide
petition involved was not timely with respect to intervention in
any of these petitions. As I have found these individual units to
be inappropriate for the purpose of exclusive recognition, and
noting the fact that the NFFE will appear on the ballot in the
region-wide unit found appropriate, I find that the unit descrip-
tion herein should include these unrepresented employees for the
purpose of the election to be held in this matter. I have been
administratively advised that the showing of interest submitted by
the Joint Petitioners is sufficient even with the inclusion of
these additional employees in the unit found appropriate.

il/ In Case No. 61-2173(RO), the Joint Petitioners excluded all DPDS

employees located at Davis Monthan Air Force Base, Arizona, Moun-
tain Home Air Force Base, Idaho, Minot Air Force Base, Minot, North
Dakota, and Camp Pendleton MCB, California, because separate peti-
tions had previously been filed for these individual units. As I
have found these individual units to be inappropriate for the

purpose of exclusive recognition, and noting the fact that the NFFE
will appear on the ballot in the region-wide unit found appropriate,
I find that the unit description herein should include these unrepre-

(Continued)



DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among the employees
in the units found appropriate as early as possible, but not later than
60 days from the date below. The appropriate Area Administrators shall
supervise the elections subject to the Assistant Secretary's Regulationms.
Eligible to vote are those in the units who were employed during the
payroll period immediately preceding the date below, including em-
ployees who did not work during that period because they were out ill,
or on vacation or on furlough, including those in the military service
who appear in person at the polls. Ineligible to vote are employees who
quit or were discharged for cause, since the designated payroll period
and who have not been rehired or reinstated before the election date.
Those eligible shall vote whether they desire to be represented for the
purpose of exclusive recognition by the Joint Petitioners, consisting of
the American Federation of Government Employees AFL-CIO, International
Association of Machinists and Aerospace Workers, AFL-CIO, and Metal
Trades Department, AFL-CIO; by the National Federation of Federal Employees

(IND.); or by neither.
Bl e S
Yoy we KO ey

Dated, Washington, D.C.
January 19, 1977

Bernard E. DeLury, Assistant‘Secyetary of
Labor for Labor-Management Relations

11/ sented employees for the purpose of the election to be held in this
matter. I have been administratively advised that the showing of
interest submitted by the Joint Petitioners is sufficient even with
the inclusion of these additional employees in the unit found
appropriate.
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January 24, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE TREASURY,
OFFICE OF REGIONAL COUNSEL,
WESTERN REGION
A/SLMR No. 780

This case arose as a result of a petition filed by the National
Treasury Employees Union seeking an election in a unit of all professional
employees employed by the Department of the Treasury, Office of the Regional
Counsel, Western Region (Activity). The Activity contended that such a
unit was not appropriate as the employees involved did not share a clear
and identifiable community of interest; the proposed unit would not
promote effective dealings and efficiency of agency operations; and the
unit was based solely on the extent of organization. In addition, the
Activity asserted that the only appropriate unit would be a nationwide
unit of professional employees within the Office of the Chief Counsel.

The Assistant Secretary found that the unit sought was appropriate
for the purpose of exclusive recognition. In this regard, he concluded
that the petitioned for employees share a clear and identifiable community
of interest and that a unit of such employees would promote effective
dealings and efficiency of agency operations. He noted that the claimed
employees are under the general direction of the Regional Counsel and
share a common mission, common working conditions, uniform personnel
policies and practices and possess the same basic qualifications and
skills. Moreover, the Regional Counsel retains significant discretion
in personnel and labor relations matters, including the authority to negotiate
agreements with labor organizations representing employees under his super-
vision.

Accordingly, the Assistant Secretary ordered an election in the
unit found appropriate.



A/SLMR No. 780

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE TREASURY,
OFFICE OF REGIONAL COUNSEL,
WESTERN REGION

Activity
and Case No. 70-5161
NATIONAL TREASURY EMPLOYEES UNION
Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer Jean Perata.
The Hearing Officer's rulings made at the hearing are free from prejudicial
error and are hereby affirmed.

Upon the entire record in this case, including the briefs filed by
the parties, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The National Treasury Employees Union, hereinafter called NTEU,
seeks an election in a unit of all professional employees of the U.S.
Department of the Treasury, Office of the Regional Counsel, Western
Region, excluding all nonprofessional employees, employees engaged in
Federal personnel work in other than a purely clerical capacity, management
officials, guards, and supervisors as defined in the Order.

The Activity contends that the proposed unit is inappropriate
inasmuch as the employees involved do not share a clear and identifiable
community of interest; the proposed unit would not promote effective
dealings and efficiency of agency operations; and the unit sought is
based solely on the extent of organization. The Activity further contends
that the only appropriate unit would be a nationwide unit of professional
employees within the Office of the Chief Counsel.
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The Office of the Regional Counsel, Western Region, is one of seven
regional offices which, along with the national office, comprises the
Office of the Chief Counsel. The Office of the Chief Counsel, a division
within the Department of the Treasury's Office of the General Counsel,
serves as the principal legal advisor to the Internal Revenue Service
(IRS) although it is not an organizational component of the IRS. The
seven Offices of the Regional Counsel, each headed by a Regional Counsel,
are coextensive with IRS regional offices and serve as the principal
legal advisors to the corresponding IRS regional offices.

Previously, the Assistant Secretary found in United States Department of
the Treasury, Office of the Regional Counsel, Western Region, A/SLMR No. 161,
that a unit of professional and nonprofessional employees of the Office
of the Regional Counsel, Western Region, was appropriate for the purpose
of exclusive recognition. 1/ Separate units of professional and nonprofes-
sional employees subsequently were certified on July 11, 1972. However,
no agreements were negotiated in either unit 2/ and the professional
employee unit, which is the subject of the instant petition, was decertified
on November 2, 1973. 3/

The Office of the Chief Counsel at the national level is headed by
the Chief Counsel. Serving under the Chief Counsel are a Deputy Chief
Counsel and two Associate Chief Counsels. The Associate Chief Counsel,
Tax Litigation, supervises the following four Divisions, each of which
is headed by a Director: Tax Court Litigation; Interpretative; Refund
Litigation; and Legislation and Regulations. The Associate Chief Counsel,
General, supervises the following five Divisions, each of which is
headed by a Director: General Litigation; Criminal Tax; General Legal
Services; Disclosure; and Administrative Services.

The Office of the Regional Counsel, Western Region, is headquartered
in San Francisco. There are five branch offices within the region
located in Los Angeles, Phoenix, Seattle, Portland and Salt Lake City. 4/
Approximately 79 professional employees are employed throughout the
Western Region, which includes primarily attorneys and a number of
technical advisors. §/ The Tax Court Litigation, General Litigation and
Criminal Tax functions are performed in the branch offices as well as
the regional office headquarters while the General Legal Services function
is performed only in the San Francisco office.

1/ On appeal to the Federal Labor Relations Council; thé Council upheld the
Assistant Secretary's unit determination noting, amdflg other things, that
the Assistant Secretary had properly considerefl the criteria set forth
in Section 10(b) of the Order. See U.S. Department of the Treasury,
Office of Regional Counsel, Western Regiom, 1 FLRC 259, 260 [FLRC No. 72A-32].

2/ The record indicates that there is currently a dues withholding agreement
covering the nonprofessional unit.

3/ There is no other collective bargaining history within the Office of the
Chief Counsel.

4/ The Western Region covers a ten state area, including California, Arizona,
Utah, Nevada, Idaho, Oregon, Washington, Montana, Alaska, and Hawaii.

5/ Technical advisors assist attorneys in the Criminal Tax function.
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The Tax Court Litigation function at the regional level handles tax
court cases assigned to it from the Tax Court Litigation Division at the
national level. The General Litigation function is concerned with the
assessment and collection of taxes. It also handles matters pertaining
to the collection and protection of tax claims and liens of the United
States in certain proceedings under the Bankruptcy Act. The Criminal Tax
function handles cases involving alleged criminal violations of Internal
Revenue laws which are referred by the IRS' Assistant Regional Commissioner
(Intelligence). The General Legal Services function provides legal
advice to the IRS in such matters as personnel, fiscal and facilities
management, labor relations and equal employment opportunity. In this
regard, it provides representation in formal hearings involving adverse
actions, unfair labor practice and discrimination complaints, representation
proceedings, arbitration of the terms of a negotiated agreement and
various other employee appeals. It also acts as legal advisor in negotiations
and in the administration of negotiated agreements and provides representation
in suits against regional officers and employees. The Tax Court Litigation
Division, the General Litigation Division, the Criminal Tax Division and
the General Legal Services Division at the national level maintain
advisory, procedural and technical contact with the Regional Counsels,
including the preparation, approval and issuance of procedural and
technical memoranda to Regional Counsels in the respective subject
areas.

General responsibility for the administration of the Office of the
Regional Counsel, Western Region, rests with the Regional Counsel who
has the general authority to plan, direct and coordinate the legal work
of the region and is responsible for regional administration and manage-
ment. The Regional Counsel assigns work to personnel throughout the
region and often assigns cases across the various functions. Staffing
recommendations are made by the Regional Counsel to the Director of
Administrative Services Division. The Regional Counsel prepares and
submits the regional office budget to the Administrative Services Division
which plans and controls the fiscal and budgetary operations within the
Office of the Chief Counsel.

The record indicates that while all professional employees throughout
the Office of the Chief Counsel possess the same basic qualificationms,
share the same skills, and utilize the same technical knowledge, the
Regional Counsel and his staff are responsible for recruiting and inter-
viewing prospective employees. Personnel policies are equally applicable
to all professional employees throughout the regions although the Regional
Counsel must make the initial recommendation for noncompetitive promotions
up to the GS-14 level. Promotion to the GS-15 nonsupervisory level is
competitive with the area of consideration being nationwide. Requests
for transfers and reassignments are channeled through the Regional
Counsel to the Administrative Services Division. While training is
administered on a national basis, the Regional Counsel can authorize
training on localized problems. The regional office maintains personnel
files for professional employees although the official personnel file is
kept at the national office.

-3-
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The Regional Counsel has the authority to adjust grievances in such
matters as work assignments and questions involving the use of leave,
and makes recommendations as to discipline which are submitted to the
Director of Administrative Services Division who then accepts, modifies
or rejects the Regional Counsel's recommendation. 6/ The Regional
Counsel can also request that an attorney who is not performing satisfactorily
during the trial period tender his or her resignation. The record further
discloses that the Regional Counsel has the authority to negotiate basic
labor agreements and local supplemental agreements which are subject to
the terms of a controlling master agreement.

Based on all of the foregoing circumstances, I find that a regionwide
unit of professional employees within the Office of the Regional Counsel,
Western Region, is appropriate for the purpose of exclusive recognition.
Thus, the record shows that all professional employees are under the
general direction of the Regional Counsel and that they all share a
common mission, common working conditions, uniform personnel policies
and possess the same basic qualifications and skills. The Regional
Counsel retains the authority to assign cases and cross-assign cases to
employees on his staff and has significant discretion in personnel and
labor relations matters, including the authority to adjust grievances
with respect to work assignments and the use of leave, as well as the
authority to make effective recommendationson disclipinary matters.

Under these circumstances, I find that the petitioned for employees

share a clear and identifiable community of interest separate and distinct
from other professional employees within the Office of the Chief Counsel.
Further, noting the Regional Counsel's significant discretion in personnel
and labor relations matters and his authority to negotiate agreements
with labor organizations representing employees under his supervision, I
find that such a unit will promote effective dealings and efficiency of
agency operations. 7/

Accordingly, I find that the following employees constitute a unit
appropriate for the purpose of exclusive recognition under Executive
Order 11491, as amended:

All professional employees of the United States vepartment of the
Treasury, Office of the Regional Counsel, Western Region, excluding
nonprofessional employees, employees engaged in Federal personnel
work in other than a purely clerical capacity, management officials,
guards, and supervisors as defined in the Order. 8/

6/ The record reveals that in only one instance was the recommendation of
the Regional Counsel modified.

7/ In reaching the disposition herein, it was noted also that the factual
situation herein has remained substantially unchanged from that which
existed when a professional unit was previously found appropriate in
U.S. Department of the Treasury, Office of Regional Counsel, Western
Region, cited above.

8/ The parties stipulated that the three attorneys assigned to the General
Legal Services function in the regional office perform Federal personnel
work and, as such, should be excluded from the unit found appropriate. 1In
the absence of any evidence contrary to the parties' stipulation, I find
that such employees should be excluded from the unit found appropriate.

b



DIRECTION OF ELECTION

An election by secret ballot shall be conducted among employees in
the unit found appropriate as early as possible, but not later than 60
days from the date below. The appropriate Area Administrator shall
supervise the election subject to the Assistant Secretary's Regulations.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did not work during that period because they were out ill, or om
vacation or on furlough, including those in the military service who
appear in person at the polls. Ineligible to vote are employees who
quit, or were discharged for cause, since the designated payroll period
and who have not been rehired or reinstated before the election date.
Those eligible shall vote whether or not they wish to be represented by
the National Treasury Employees Union.

Dated, Washington, D. C.
January 24, 1977

~ o /

Bernard E. Delury, Assistant regtary of
Labor for Labor-Management Relations

-5-
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January 24, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE NAVY,
NAVAL AIR REWORK FACILITY,
ALAMEDA, CALIFORNIA
A/SLMR No. 781

This case arose as a result of an unfair labor practice complaint
filed by the International Association of Machinists and Aerospace
Workers, AFL-CIO, Local 739, Oakland, California, alleging, in substance,
that the Respondent violated Section 19(a) (1) and (6) of the Order based
on its actions in refusing and/or denying an employee's request for
union representation at a meeting concerning a possible violation of the
Agency's rules and regulations. Subsequent to the meetings in question,
the employee involved was given a letter of reprimand.

The Administrative Law Judge recommended dismissal of the complaint
on the basis that the meetings involved did not constitute "formal
discussions" within the meaning of Section 10(e) of the Order and that
it followed that the denial of representation at such meetings did not
violate Section 19(a) (1) and (6) of the Order.

The Assistant Secretary deferred his decision in the subject case
pending the Federal Labor Relations Council's Statement On Major Policy
Issue concerning the representational rights of employees under the
Order. The Council's statement was issued on December 2, 1976.

Noting particularly the absence of any exceptions, the Assistant
Secretary adopted the Administrative Law Judge's findings, conclusions
and recommendations and, consistent with the major policy statement by
the Council, ordered that the complaint be dismissed.



A/SLMR No. 781

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE NAVY,
NAVAL AIR REWORK FACILITY,
ALAMEDA, CALIFORNIA

Respondent

and Case No. 70-4340

INTERNATIONAL ASSOCIATION OF MACHINISTS
AND AEROSPACE WORERS, AFL-CIO, LOCAL 739,
OAKLAND, CALIFORNIA

Complainant

DECISION AND ORDER

On February 24, 1975, Administrative Law Judge Burton S. Sternburg
issued his Report and Recommendations in the above-entitled proceeding,
finding that the Respondent had not engaged in the unfair labor practices
alleged in the complaint and recommending that the complaint be dismissed
in its entirety. No exceptions were filed to the Administrative Law
Judge's Report and Recommendations.

Thereafter, on June 23, 1975, the Assistant Secretary informed the
Complainant and the Respondent that it would effectuate the purposes and
policies of the Order to defer his decision in the subject case pending
the Federal Labor Relations Council's resolution of a major policy issue
which has general application to the Federal Labor-Management Relations
program:

Does an employee in a unit of exclusive recognition have a protected
right under the Order to assistance (possibly including personal
representation) by the exclusive representative when he is summoned
to a meeting or interview with agency management, and, if so, under
what circumstances may such a right be exercised?

On December 2, 1976, the Council issued its Statement On Major
Policy Issue, FLRC No. 75P-2, Report No. 116, finding, in pertinent
part, that:
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1. An employee in a unit of exclusive recognition has a protected
right under the last sentence of Section 10(e) of the Order to the
assistance or representation by the exclusive representative, upon

the request of the employee, when he is summoned to a formal discussion
with management concerning grievances, personnel policies and
practices, or other matters affecting general working conditions of
employees in the unit; and

2. An employee in a unit of exclusive recognition does not have a
protected right under the Order to assistance or representation at
a nonformal investigation meeting or interview to which he is
summoned by management; but such right may be established through
negotiations conducted by the exclusive representative and the
agency in accordance with Section 11(a) of the Order.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Report and Recommendations and the entire
record in the subject case, and noting particularly that no exceptions
were filed, I hereby adopt the findings, conclusions and recommendations
of the Administrative Law Judge.

The complaint alleged essentially that the Respondent violated
Section 19(a) (1) and (6) of the Order by refusing and/or denying an
employee's request for union representation at a meeting concerning a
possible violation of the Agency's rules and regulatioms.

The Administrative Law Judge concluded, and I concur, that the
discussions on April 24 and 25, 1974, were confined solely to the employee's
alleged failure to follow a rule or regulation with respect to the time
for taking luncheon breaks and did not constitute "formal discussions" within
the meaning of Section 10(e) of the Order. Accordingly, and for the
reasons set forth by the Council in FLRC No. 75P-2, I agree that the
denial of representation at the nonformal meetings herein did not constitute
a violation of Section 19(a)(1l) and (6) of the Order.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 70-4340 be, and
it hereby is, dismissed.

Dated, Washington, D. C.
January 24, 1977

—
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Bernard E. DeLury, Assistant Secretgry of
Labor for Labor-Management Relatieirs—-.




U.S. DEPARTMENT OF LABOR
Orrice or ApMiNisTRATIVE Law Jupoes
WASHINGTON, D.C. 20210

In the Matter of

DEPARTMENT OF THE NAVY i
NAVAL AIR REWORK FACILITY
ALAMEDA, CALIFORNIA

Respondent
and

INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS
AFL~CIO, LOCAL 739, OAKLAND, CALIFORNIA

Complainant

A.S. Calcagno, Esq.
Labor Relations Advisor, Department of the
Navy, Regional Office of Civilian Manpower
Management
760 Market Street, Suite 836
San Francisco, California 94102

For the Respondent

Mr. Mack C. Queen
Grand Lodge Representative, International
Association of Machinists and Aerospace
Workers
8130 Baldwin Street
Oakland, California 94621

Mr. M. Jack Merrill
Grand Lodge Representative, Regional Office
26010 Eden Landing Road, Suite One
Hayward, California 94545

For the Complainant

BEFORE: BURTON S. STERNBURG

Administrative Law Judge

Case No.

70-4340
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REPORT AND RECOMMENDATIONS

Statement of the Case

Pursuant to an amended complaint first filed on July 16,
1974, under Executive Order 11491, as amended, by the
International Association of Machinists and Aerospace Workers,
AFL-CIO, (hereinafter called the Union or Complainant) against
the Naval Air Rework Facility, Alameda, California, (herein-
after called the Agency or Respondent), a Notice of Hearing
on Complaint was issued by the Assistant Regional Director
for the San Francisco, California, Region on October 4, 1974.

The complaint alleges, in substance, that the Agency
violated Sections 19(a) (1) and (6) of the Executive Order by
virtue of its actions in refusing and/or denying employee
David L. Salberg's request for union representation at a
meeting concerning a possible violation of the Agency's rules
and regulations.

A hearing was held in the captioned matter on November 22,
1974, in San Francisco, California. All parties were afforded
full opportunity to be heard, to examine and cross-examine
witnesses, and to introduce evidence bearing on the issues
involved herein.

Upon the basis of the entire record, including my observa-

tion of the witnesses and their demeanor, I make the following
findings of fact, conclusions and recommendations:

Findings of Fact

1. On April 17, 1974, employee David L. Salberg and two
other fellow employees left their respective work stations
at approximately 11:00 a.m. and took an early lunch break.

2. Upon Salberg's return from lunch on the afternoon of
April 17, 1974, he was approached by his immediate foreman
George H. Miller and informed that there would be a meeting
in the general foreman's office.



3. Later during the afternoon of April 17, 1974,
Salberg, along with the two other employees who had
accompanied him to lunch earlier, attended a meeting in the
general foreman's office with Larry Williams, general fore-
man; Ralph Dolan, electrican foreman; John Perry, electrical
general foreman; Bill Bryant, electrical foreman; and
George Miller, mechanical foreman. During the course of the
meeting electrical general foreman Perry informed Salberg
and his luncheon companions that they had been wrong in
going to lunch 25 minutes early and proceeded to give them
a lecture on the applicable rules and regulations in effect
at the installation. Thereafter, when neither Salberg nor
his luncheon companions failed to deny or confirm the
accusations made by Perry, general foreman Williams told
Salberg's immediate supervisor, George Miller, to write up
Salberg.l/

4. On April 24, 1974, foreman George Miller approached
Salberg and attempted to discuss the April 17th events with
him, particularly the reason underlying his action in leaving
for lunch earlier than his scheduled lunch break. Salberg
refused to discuss the matter without a representative from
the Union, which was the exclusive representative of the
machinists unit at the installation. Miller informed Salberg
that he was not entitled to representation and the discussion
or attempted discussion then ended.

5. On April 25, 1974, foreman Miller again approached
Salberg and requested him to sign a "Supervisor/Employee
Discussion Report" which summarized the events of April 17
and 24, 1974, described above. Salberg refused to sign the
report in the absence of union representation. Thereupon,
Miller, in accordance with usual practice, summoned foreman
Dolan to witness the fact that Salberg refused to sign the
report. According to the credited testimony of Miller, the
employee's signature on the report does not constitute an
admission of the facts summarized in such report, but merely
amounts to an acknowledgment that the report has been shown
to the employee involved.

6. Subsequently, on May 20, 1974, Salberg was given a
letter of reprimand for "leaving your work station without
permission approximately 25 minutes before your lunch break,
on 17 April 1974".

1/ According to the credited testimony in the record,
a "write up" means summarizing the events on paper, making a
report or record.
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DISCUSSION AND CONCLUSIONS

Section 10 (e) of Executive Order 11491 provides that an
exclusive bargaining representative "shall be given the
opportunity to be represented at formal discussions between
management and employees or employee representatives concern-
ing grievances, personnel policies and practices, or other
matters affecting general working conditions of employees in
the unit". The denial of such right and/or opportunity is
violative of Sections 19 (a) (1) and (6) of the Order. U. S.
Department of the Army, Transportation Motor Pool, Fort
Wainwright, Alaska, A/SLMR No. 278.

In the instant case the discussions on April 24 and 25,
1974, wherein employee Salberg requested the presence of,
or representation by, a union representative, were confined
solely to Salberg's alleged Zailure to follow a rule or
regulation with respect to the time for taking luncheon
breaks. Accordingly, in the absence of any evidence, what-
soever, that the meetings or discussions on the above cited
dates were related to the processing of a grievance or in-
volved general working conditions or work performance, such
meetings did not constitute "formal discussions" within the
meaning of Section 10 (e) of the Order. Department of Defense
National Guard Bureau, Texas Air National Guard, A/SLMR 336.
In these circumstances and since I find the facts of the
instant case to be indistinguishable from those set forth
in Department of Defense, National Guard Bureau, Texas National
Guard, supra, it follows that the denial of representation at
the two meetings here involved did not constitute a violation
of Sections 19 (a) (1) and (6) of the Order.

RECOMMENDATION

Having found that Respondent has not engaged in certain
conduct prohibited by Sections 19 (a) (1) and (6) of Executive
Order 11491, as amended, I recommend that the complaint herein
be dismissed in its entirety.

BURTON S. STERNBURG
Administrative Law Judge

Dated: February 24, 1975
Washington, D. C.



January 24, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER CLARIFYING UNITS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE NAVY,

SPECTAL SERVICES DEPARTMENT,
NAVAL STATION, NORFOLK, VIRGINIA
A/SIMR No. 782

This case involved three petitions for clarifications of unit (CU)
filed by Local 23, Hotel, Restaurant and Cafeteria Employees Union, AFL-
CIO, (Petitioner) seeking to clarify certain existing exclusively recog-
nized units, located at the Norfolk Naval Base, to reflect changes in
the units which resulted from various consolidations and/or reorga-
nizations. Specifically, the Petitioner sought to include in its Naval
Station (NAVSTA) unit those Special Services employees previously
located on the Naval Air Station (NAS) and to exclude from the NAVSTA
unit those employees of the clubs, messes, and package liquor stores who
had been administratively transferred to the NAS and to include them in
the NAS. 1In addition, the Petitioner sought to clarify the existing
units of the Navy Exchange, NAS, and the Navy Exchange, NAVSTA which
were consolidated and redesignated Navy Exchange, Naval Base, by ex-
cluding the Enlisted Men's Clubs, (Tradewinds and Aerodrome) from these
respective units, and by including them in the NAS unit to which they
had been administratively transferred. The parties agreed essentially
on the proposed clarifications.

The Assistant Secretary found that, subsequent to a reorganization,
the Special Services employees previously located on the NAS shared a
clear and identifiable community of interest with NAVSTA unit employees
separate and distinct from employees of the Navy Exchange, Naval Base,
and NAS units. He noted that they all shared a common mission and
supervision, personnel policies and practices, and essentially, similar
job skills and working conditions. Further, there was a common area of
consideration for promotion and reduction-in-force procedures. The
Assistant Secretary also determined that such unit will promote effec-
tive dealings and efficiency of agency operations.

In regard to the petitioned for clarification of the NAS unit, the
Assistant Secretary noted that the employees of the clubs, messes and
package liquor stores shared common supervision, the same personnel
policies and practices, and similar job skills and working conditioms,
and, in effect, shared a clear and identifiable community of interest
separate and apart from the employees of the Navy Exchange, Naval Base,
and Special Services. Moreover, he noted that the clarified unit will
promote effective dealings and efficiency of agency operationms.
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With respect to the Navy Exchange units, the Assistant Secretary
found that, subsequent to a consolidation, the Navy Exchange, NAS, unit
was no longer in existence, and that its remaining component, the Food
Service Operation, was incorporated into the existing Navy Exchange,
NAVSTA unit, which was now redesignated as the Navy Exchange, Naval
Base. The Assistant Secretary noted that the employees of the Navy
Exchange, Naval Base, shared a clear and identifiable community of
interest separate and apart from employees of other units. Moreover,
the employees shared common supervision and work sites, a common per-—
sonnel office with personnel policies which apply to Exchange personnel
only, and a common area of consideration for promotions and reductions-
in-force. In addition, he noted that effective dealings and efficiency
of agency operations had been experienced in the unit as evidenced by
the negotiated agreements executed by the Petitioner and the Navy Ex-
change, Naval Base.

Accordingly, the Assistant Secretary ordered that the subject units

be clarified to reflect the changes resulting from the consolidation
and/or reorganizations which had occurred.
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A/SIMR No. 782
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE NAVY,
SPECIAL SERVICES DEPARTMENT,
NAVAL STATION, NORFOLK, VIRGINIA

Activity

and Case No. 22-6687(CU)

HOTEL, RESTAURANT AND CAFETERIA
EMPLOYEES UNION, LOCAL 23, AFL-CIO

Petitioner
DEPARTMENT OF THE NAVY, NAVY
EXCHANGE, NAVAL BASE, NORFOLK,
VIRGINIA
Activity
and Case No. 22-6688(CU)

HOTEL, RESTAURANT AND CAFETERIA
EMPLOYEES UNION, LOCAL 23, AFL-CIO

Petitioner
DEPARTMENT OF THE NAVY, MESS
MANAGEMENT DIVISION, NAVAL AIR
STATION, NORFOLK, VIRGINIA

Activity

and Case No. 22-6689 (CU)

HOTEL, RESTAURANT AND CAFETERIA
EMPLOYEES UNION, LOCAL 23, AFL-CIO

Petitioner
DECISION AND ORDER CLARIFYING UNITS

Upon petitions duly filed under Section 6 of Executive Order 11491,
as amended, a consolidated hearing was held before Hearing Officer

Bridget Sisson. The Hearing Officer's rulings made at the hearing are
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free from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, including a brief filed in’
behalf of the Activities, the Assistant Secretary finds:

The Hotel, Restaurant and Cafeteria Employees Union, AFL-CIO, Local
23, herein called Petitioner, is the exclusive representative of certain
nonappropriated fund employees in each of the above-named Activities.
In this proceeding, involving petitions for clarification of unit (CU),
the Petitioner seeks to clarify the status of certain existing exclu-
sively recognized bargaining units to reflect changes in such units
which have resulted from various reorganizations and/or consolidationms.
The Activities agree essentially with the proposed clarifications.

In Case No. 22-6687(CU), the Petitioner seeks to clarify the status
of certain employees with respect to its exclusively recognized unit at
the Naval Station, Norfolk, Virginia, hereinafter called NAVSTA. 1In
this connection, the Petitioner seeks to include in the NAVSTA unit
certain Special Services employees under the command of the Commanding
Officer, Naval Station. The record reveals that on April 24, 1967, the
Petitioner, pursuant to Executive Order 10988, was granted exclusive
recognition for a unit of nonappropriated fund employees of the NAVSTA,
comprising "all eligible employees in the Special Services Department
and the Commissioned Officer's Mess (Open)." 1/

In Case No. 22-6688(CU), the Petitioner seeks to clarify the effect
of a consolidation and reorganization on the status of certain employees
in certain exclusively recognized units. In this connection, on June 23,
1967, the Petitioner was granted exclusive recognition for a unit of
"all eligible employees of the Navy Exchange, Naval Station, of the
Food Services Department (including all those working the Food Service
Warehouse and all Navy Exchange Cafeterias), the Tradewinds and Breakers
Enlisted Clubs, and all the several warehouses of the Naval Exchange',
and on June 29, 1967, it was granted exclusive recognition at the Navy
Exchange, Naval Air Station for a unit consisting of all eligible em-
ployees of the Laundry, Food Service Operation and the Enlisted Men's
Club (Aerodrome). The Petitioner seeks to clarify the recognition to
reflect the incorporation of the employees in the Navy Exchange, Naval
Air Station unit into the Navy Exchange, Naval Station unit and the
subsequent redesignation of the latter as the Navy Exchange, Naval Base.

In Case No. 22-6689(CU), the Petitioner seeks to clarify the status
of an existing exclusively recognized unit of the Naval Air Station,
hereinafter called NAS. On April 24, 1967, the Petitioner was granted

1/ At the time recognition was granted the Special Services Depart-—
ment operated the Petty Officers Mess and the Chief Petty Officers
Mess in addition to providing recreational and sports facilities.
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exclusive recognition for a unit of nonappropriated fund employees in

the Non-Commissioned Officers Clubs and messes of the Naval Air Station. 2/

In this connection, the Petitioner seeks to include within the unit, the
clubs, messes and package stores of the NAVSTA and the Enlisted Men's

Clubs of the Navy Exchanges which have been transferred to the operational

control of the Commanding Officer, NAS.

The record indicates that, subsequent to the various grants of
exclusive recognition, negotiated agreements were entered into by the
parties and that all such agreements, but one, 3/ have expired and are
no longer in force.

BACKGROUND

On November 4, 1972, the Chief of Naval Operations issued a direc-
tive initiating the consolidation of the Navy Exchange, Naval Station
and the Navy Exchange, Naval Air Station under the command of the Com—
mander, Norfolk Naval Base.

On June 19, 1973, the Chief of Naval Personnel approved the trans-
fer of the Naval Station Enlisted Men's Club (Tradewinds) and the Naval
Air Station Enlisted Men's Club (Aerodrome) from their respective Ex-
changes to the control of the Activity on which they are physically
located. 4/ The clubs were also redesignated as Enlisted Mess (Open).
The record shows that the transfer of the Tradewinds and Aerodrome was
effected on July 25, 1973, and, from that point on, the consolidated Navy
Exchange no longer engaged in the operation of any clubs.

On February 18, 1975, the Commander, Norfolk Naval Base issued a
directive calling for the consolidation of common recreational and
entertainment functions and a command realignment. All Special Services
activities 5/ at the NAVSTA and the NAS were assigned to the Commanding
Officer, NAVSTA, and the operation of all clubs, messes, and package

2/ The existing Commissioned Officers Club (also known as Breezy
Point) was not included in the original unit recognition.

3/ A negotiated agreement between the Navy Exchange, Naval Base and
the Petitioner is currently effective.

4/ The Breakers Enlisted Men's Club had closed down prior to the
reorganization.

5/ These included programs and facilities such as movie theaters,
hobby shops, bowling alleys, gymnasiums, swimming pools, ball
fields, golf courses and boat rentals.

55

liquor stores of the NAVSTA and the NAS were assigned to the NAS com-
mand. On July 1, 1975, the consolidation and common realignment was
effectuated. Thus, the evidence establishes that the Commanding Of-
ficer, NAVSTA, assumed operational control over all the Special Services
employees. 6/ The evidence further establishes that the Commanding
Officer, NAS, assumed operational authority over the clubs, messes, and
package stores that were physically located on the NAVSTA in addition

to those already within his control at the NAS. In addition, the package
stores which had been consolidated previously on their respective Activ-
ities, were further consolidated and the Commanding Officer, NAS, assumed
control over them also. 7/

Case No. 22-6687(CU)

The mission of the Special Services Department, Naval Station, is
to provide recreational programs, services and facilities for all tenant
activities of the Norfolk Naval Base and those forces afloat who berth
at the NAVSTA.

The record indicates that, subsequent to the reorganization, the
former employees of the Special Services, NAS, have been administratively
and physically integrated with the Special Services employees of the
NAVSTA. Thus, the evidence establishes that the former NAS Special
Services employees now work alongside of, and share common supervision
with, NAVSTA Special Services employees. Moreover, the evidence shows
that there is a substantial identity of job skills between these two
groups of employees and that such skills differ from the job skills of
the employees of the Exchange, and the clubs, as well as the messes and
package stores. In addition, there is no interchange between the NAVSTA
employees and those of the other Activities. The evidence establishes
also that the Special Services employees, including the former NAS
employees, share the same personnel policies and personnel office and
are within the same area of consideration for promotions and reductiom—
in-force procedures.

6/ These included approximately 200 employees, 170-175 of whom were

originally in the NAVSTA unit and 25-30 of whom were located at
the NAS, but were not within any exclusively recognized unit.

7/ Originally, each Commissioned Officers Club, Chief Petty Officers

Club, and Petty Officers Club had a package liquor store operating
as a department of each individual club. In 1973, the three stores
on each Activity were made independent of the clubs and operated

as a separate entity while still within the premises of each club.
In 1975, the package stores were consolidated and moved into a
single building on each Activity. By virtue of the July 1, 1975,
reorganization, the package stores were combined into two locatioms
with a common warehouse and supervision but operate as a single entity.
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Under these circumstances, I find that the Special Services employ-
ees formerly located at the NAS, now share a community of interest with,
and are an integral part of, the existing unit of the Special Services
employees of the NAVSTA represented by the Petitioner. Moreover, in my
view, under the reorganized command structure, the unit as clarified
will promote effective dealings and efficiency of agency operationms.

.Accordingly, I shall order that the existing unit of the Special
Services Department, NAVSTA, be clarified to include the Special Services
employees formerly within the command of the NAS.

Case No. 22-6689(CU)

The mission of non-commissioned and commissioned clubs is to dis-
pense food, beverages, and to furnish entertainment for patrons and
members, while an Open Mess functions as a facility for the serving of
food and beverages and is open to all those who meet the requirements
for admittance. A package store, as is involved in this case, serves as
a carry-out facility for beer and alcoholic beverages.

The record indicates that prior to 1973 both the NAS and the NAVSTA
operated their own clubs, messes, and package stores, and that the
Exchange at each Activity operated one Enlisted Men's Club. When the
Navy Exchange, Naval Base was established as the result of the consoli-
dation, discussed below, the clubs were removed from its control and
placed under the control of each Activity. Moreover, after the subsequent
reorganization of July 1, 1975, all of the clubs, messes, and consoli-
dated package stores came under the control of the Commanding Officer,
NAS, and under the immediate supervision of the Mess Management Officer,
NAS. 8/ Thus, the record reveals that the former employees of the
NAVSTA non-commissioned officers and enlisted men's clubs, messes, and
package stores have been administratively and functionally integrated
into the existing unit of nonapprooriated fund activity employees of
the NAS and that they share a clear and identifiable community of interest
with such NAS employees. In this regard, the evidence establishes that
all former NAVSTA employees now share common supervision with NAS em-
ployees; they have similar job skills and functions different from those
in the Exchange and the Special Services; and they share the same person-
nel policies implemented by a single personnel office separate and apart
from the Exchange and Special Services. In addition, their work contacts

8/ On July 1, 1975, these included the Commissioned Officers Mess
at both the NAS and the NAVSTA, the Chief Petty Officers Mess
at the NAS and the Chief Petty Officers Messes 1 and 2 at the
NAVSTA, the Petty Officers Messes at the NAS and the NAVSTA, and
the Enlisted Men's Messes at both the NAVSTA and the NAS. The
record reveals that the Commissioned Officers Mess at the NAVSTA
closed on October 31, 1975.
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and interchange is limited to the employees in the clubs, messes and
package stores. Moreover, I find the inclusion of these former NAVSTA
employees in the NAS unit will promote effective dealings and efficiency
of agency operations.

Accordingly, I shall order that the existing NAS unit be clarified
to include all the eligible employees of the Non-Commissioned Officers
Clubs, Enlisted Men's Clubs and package stores which before the reorga-
nization were administratively assigned to the NAVSTA.

Case No. 22-6688(CU)

The mission of the Navy Exchange at the Naval Base, Norfolk, is to
provide a convenient and available source from which authorized patrons
may obtain, at the lowest practicable cost, articles and services re-
quired for their well being and contentment; to provide through profits
a source of funds to be used for the welfare and recreation of Naval
personnel; and to promote the morale of the command in which it is
established through the operation of a well-managed, attractive and
serviceable exchange.

Prior to the comsolidation of July 25, 1973, both the NAS and
NAVSTA had a separate Navy Exchange unit. In order to maximize econo-
mies and improve services and to place the control of the exchanges
under a single authority, the Commanding Officer of the Naval Base, the
Chief of Naval Operations ordered consolidation of the aforementioned
units into one unit and the transfer of the respective Enlisted Men's
Clubs from the responsibility of the two Exchanges to the control of the
NAS and the NAVSTA. 9/

The result of this consolidation was that the exclusively recognized
unit at the Navy Exchange, NAS, no longer existed as its only remaining
component, 10/ the Food Service Operation, was incorporated into the
Exchange unit of the NAVSTA, which was thereafter redesignated Navy
Exchange, Naval Base. 11/ The record reveals that, subsequent to the
consolidation, the Navy Exchange, Naval Base unit consists of a Food
Service Department, Food Service Warehouse, Navy Exchange Cafeterias

9/ The Breakers Enlisted Men's Club closed prior to the consolidation
and transfer.

10/ The laundry, which had been in the original unit, was closed

several years prior to the consolidation.

11/ 1In this connection, I shall clarify the existing exclusively

recognized unit to reflect its current designation.



and the several warehouses of the Navy Exchange. 1In this regard, the
evidence establishes that the Food Service employees of the Navy Ex-
change, Naval Base, have a clear and identifiable community of interest
separate and apart from the employees in the NAS and NAVSTA units.

Thus, the employees in this unit share common supervision and work sites
and have similar job skills and functions. Moreover, the Navy Exchange,
Naval Base, utilizes its own personnel offices and a separate set of
personnel instructions which apply only to its personnel. Further, the
area of consideration for promotions and reductions-in-force is within
the Navy Exchange, Naval Base.

Under these circumstances, I find that all the food service employ-
ees of the Navy Exchange, Naval Base, share a clear and identifiable
community of interest, separate and apart from employees of the NAS and
the NAVSTA. Moreover, it was noted that effective dealings have been
experienced in the unit as evidenced by the negotiated agreements executed
by the Petitioner and the Navy Exchange, Naval Base, and that the
parties agree that such a unit has promoted effective dealings and
efficiency of agency operations.

Accordingly, I shall order that the redesignated unit of the Navy
Exchange, Naval Base be clarified further to include all Food Service
Department employees formerly employed by the Navy Exchange, NAS, and to
exclude from the designated unit the employees of the Enlisted Men's
Clubs of the NAS unit, as indicated above.

ORDER

IT IS HEREBY ORDERED that the unit sought to be clarified in Case
No. 22-6687 (CU), in which the Hotel, Restaurant and Cafeteria Employees
Union, Local 23, AFL-CIO, was recognized in 1967 as the exclusive repre-
sentative of certain employees of the Special Services Department, Naval
Station, Norfolk, Virginia, be, and it hereby is, clarified to include
in said unit the Special Services employees previously employed by the
Naval Air Station, Norfolk, Virginia, and to exclude from said unit all
employees of clubs, messes, and package liquor stores.

IT IS FURTHER ORDERED that the unit sought to be clarified in Case
No. 22-6688(CU), in which the Hotel, Restaurant and Cafeteria Employees
Union, Local 23, AFL-CIO, was recognized in 1967 as the exclusive repre-
sentative of certain employees of the Naval Exchange, Naval Station,
Norfolk, Virginia, be, and it hereby is, clarified by substituting Navy
Exchange, Naval Base, for Navy Exchange, Naval Station and Navy Exchange,
Naval Air Station, by excluding from said unit the employees of the
Tradewinds and Aerodrome Enlisted Men's Messes Open, and by including
in said unit the employees of the Food Service Operation, who have been
incorporated into the Navy Exchange, Naval Station now redesignated Navy
Exchange, Naval Base.
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IT IS FURTHER ORDERED that the unit sought to be clarified in Case
No. 22-6689(CU), in which the Hotel, Restaurant and Cafeteria Employees
Union, Local 23, AFL-CIO, was recognized in 1967 as the exclusive repre-
sentative of certain employees of the Naval Air Station, Norfolk,
Virginia, be, and it hereby is, clarified to include in said unit the
employees of the clubs, messes and package liquor stores administratively
reassigned to it from the Naval Station, Norfolk, Virginia, and the
employees of the Tradewinds and Aerodrome Enlisted Men's Messes admini-
stratively reassigned to it from the Navy Exchange, Navy Base, Norfolk,

Virginia.
/’W % Cf//{/(//(

Dated, Washington, D. C.
January 24, 1977

Bernard E. DeLury, A551stad¥

Labor for Labor-Managemen elatlons

retary of



January 24, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF SUPPLEMENTAL DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

NATIONAL TREASURY EMPLOYEES UNION
(INTERNAL REVENUE SERVICE)
A/SIMR No. 783

On September 22, 1976, the United States District Court for the
District of Columbia in National Treasury Employees Union v. Paul J.
Fasser, Jr. et al., Civil Action No. 76-408 (D.D.C. 1976) held that an
absolute ban upon all picketing as, in effect, was contained in A/SLMR
No. 536, FLRC No. 75A-96, is overly broad and violates the First Amend-
ment when improperly applied. Accordingly, the Court vacated the De-
cision and Order in A/SIMR No. 536, in which the Respondent, National
Treasury Employees Union was found to be in violation of Section 19(b) (4)
of Executive Order 11491, as amended. On January 4, 1977, an appeal by
the Government from the decision of the District Court was withdrawn.

Thereafter, on January 5, 1977, the Federal Labor Relations Council
(Council) issued a Statement on Major Policy Issue, FLRC No. 76P-4, in
which the Council noted, among other things, that the District Court had
determined that the application of Section 19(b)(4) to the precise fact
situation in the instant case contravened the First Amendment.

Based on the District Court's holding, the rationale contained
therein, the Council's rationale contained in FLRC No. 76P-4, and the
facts as found in A/SIMR No. 536, the Assistant Secretary ordered that
the complaint in the instant case be dismissed in its entirety.
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A/SLMR No. 783
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

NATIONAL TREASURY EMPLOYEES UNION
Respondent

and Case No. 22-5976(CO)
A/SIMR No. 536
FLRC No. 75A-96

INTERNAL REVENUE SERVICE

Complainant

SUPPLEMENTAL DECISION AND ORDER

On September 22, 1976, the United States District Court for the
District of Columbia in National Treasury Employees Union v. Paul J.
Fasser, Jr. et al., Civil Action No. 76-408 (D.D.C. 1976) held, among
other things, that while the Executive Order "can constitutionally pro-
hibit any picketing, whether or not peaceful and informational, that
actually interferes or reasonably threatens to interfere with the opera-
tion of the affected Government agency', an absolute ban upon all picket-—
ing during any labor controversy as, in effect, was contained in A/SIMR
No. 536, FLRC No. 75A-96, is overly broad and violates the First Amend-
ment when improperly applied. Accordingly, the Court vacated the Decision
and Order in A/SIMR No. 536 in which the Respondent, National Treasury
Employees Union, was found to be in violation of Section 19(b) (4) of
Executive Order 11491, as amended.

On January 4, 1977, an appeal by the Government from the decision
of the District Court was withdrawn. Thereafter, on January 5, 1977, the
Federal Labor Relations Council (Council) issued a Statement on Major
Policy Issue, FLRC No. 76P-4, in which the Council noted, among other
things, that the District Court had determined that the application of
Section 19(b) (4) to the precise fact situation in the instant case
contravened the First Amendment.

Based on the District Court's holding in the instant case, the
rationale contained therein, the Council's rationale contained in FLRC
No. 76P-4, and the facts as found in A/SLMR No. 536, I shall order that
the complaint herein be dismissed in its entirety.



UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

FLRC No. 76P-4
STATEMENT ON MAJOR POLICY ISSUE

Pursuant to section 4(b) of the Order and section 2410.3 of the Council's
rules of procedure (5 CFR 2410.3), the Council provides this major policy
statement on the implementation of the decision rendered by the District

Court in National Treasury Employees Union v. Paul J. Fasser, Jr., et al.,

Civil Action No. 76-408 (D.D.C. 1976), appeal from which was-withdrawn by
the Government effective on January 4, 1977.

In the subject case, the Court vacated the decision and order of the
Assistant Secretary in A/SLMR No. 536, sustained by the Council in FLRC
No. 75A-96 (Mar. 3, 1976), Report No. 97, in which the union was held to
have violated section 19(b) (4) of the Order by its picketing of several
Internal Revenue Service facilities in the course of a labor-management
dispute with that agency.

While the Court determined that the application of section 19(b)(4) to the
precise fact situation in the subject case contravened the First Amendment,
the Court denied the union's request that the picketing ban in section 19(b)
(4) be declared unconstitutional. Instead, the Court ruled, in the latter

regard, that the Order. 'can constitutionally prohibit any picketing,
whether or not peaceful and informational, that actually interferes or
reasonably threatens to interfere with the operation of the affected
Government agency.' Further, the Court, after expressing the need for
more facts and the application at least initially of expert judgment on
the problem, suggested that the Council—either through rulemaking or
otherwise—develop facts as to the precise Government interest to be pro-
tected and as to possible differentiations between types of picketing,
based on such matters as the sensitivity of the particular governmental
function involved, the location of the picketed facility, the number of
pickets, and the purpose of the picketing.

Consistent with the decision of the Court, the Council has decided to
accomplish the delineation of picketing which is permissible or nonpermis-
sible under section 19(b)(4) on a case-by-case basisg, utilizing the

adjudicatory procedures established in sections 4(c) (1) and 6 of the Order.

Clearly only when picketing of an agency by a labor organization in a
labor-management dispute actually interferes or reasonably threatens to
interfere with the operation of the affected Government agency will that
picketing be found nonpermissible under section 19(b)(4). 1If picketing of
an agency by a labor organization in a labor-management dispute does not
actually interfere or reasonably threaten to interfere with the operation
of the affected Government agency that picketing will be found permissible
under section 19(b) (4). The Council has concluded that it is less

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 22- -5976(CO) be,

and it hereby is, dismisssed.
R 7.0%

Dated, Washington, D. C.
January 24, 1977

Bernard E. DeLury, Assistant %ggreti?
Labor for Labor-Management Refations
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practicable to delineate through rulemaking the myriad circumstances in
which such nonpermissible or permissible picketing might occur. More-
over, the development of facts as to the precise Government interest to
be protected in given circumstances and as to possible differentiations
between types of picketing can best be accomplished on a case-by-case
basis through the adjudicatory procedures established under the Order.
These procedures include provision for the presentation of arguments by
amici curiae under section 2411.49 of the Council's rules.

More particularly as to the adjudicatory procedures, upon a complaint

filed by an agency alleging that a labor organization unlawfully picketed
the agency in a labor-management dispute, in violation of section 19(b) (4),
the Assistant Secretary shall continue to process such complaint-in
accordance with the expedited procedures set forth in section 203.7(b)

(29 CFR 203.7(b)) and related provisions of the Assistant Secretary's

Rules and Regulations (including the procedure for the issuance of an order
providing for cessation of the picketing pending disposition of the
complaint). In such cases, the Assistant Secretary shall determine whether
the picketing involved in the particular case interfered with or reasonably
threatened to interfere with the operation of the affected Government
agency and thereby violated section 19(b) (4) of the Order. In this connec-
tion, the Assistant Secretary shall fully develop in the record and
carefully consider the precise Government interest sought to be protected
and such matters as the sensitivity of the governmental function involved,
the situs of the picketed operation, the number of pickets, the purpose

of the picketing, the conduct of the pickets, and any other facts relevant
to the exact nature of the picketing and the Government organization
concerned. Based upon these detailed findings in each case, the Assistant
Secretary shall render his decision as to whether the picketing was
permissible or nonpermissible under section 19(b) (4) of the Order.

Thereafter, upon a petition for review of the decision of the Assistant
Secretary duly filed by a party to the case and upon acceptance of that
petition for review by the Council under part 2411, subpart B of the
Council's rules of procedure (5 CFR 2411.11 et. seq.), the Council will
carefully review the decision of the Assistant Secretary. As appropriate,
the Council will carefully analyze the Assistant Secretary's determination
and the required supporting findings by the Assistant Secretary referred
to hereinabove relating to whether, under the particular circumstances of
the case, the picketing interfered with or reasonably threatened to

interfere with the operation of the Government agency involved, in violation

of section 19(b) (4) of the Order. Requests of interested agencies, unions
or other persons to submit their views on these matters, as amici curiae,
will be entertained by the Council in accordance with section 2411.49 of
the Council's rules (5 CFR 2411.49). Founded on this analysis, and in

conformity with section 2411.18(b) of the Council's rules (5 CFR 2411.18(b)),

the Council will issue its decision sustaining, modifying or setting aside

the Assistant Secretary's ruling that the picketing at issue was permissible

or nonpermissible under section 19(b) (4) of the Order.

In this manner, on a case-by-case basis and demonstrated by the facts in
each case, the Council will effect the specific delineation of picketing
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which is permissible or nonpermissible under section 19(b)(4) of the
Order, as suggested by the Court in the National Treasury Employees Union
decision. The decision of the Council rendered in each case will, of
course, serve as a precedent which will be binding on the disposition of
any like situation which may subsequently be presented.

The foregoing practice and considerations will apply in all pending and
future cases involving complaints that a labor organization unlawfully
picketed an agency in a labor-management dispute, as proscribed by
section 19(b) (4) of the Order.

By the Council.

B Praric

Henry B. razler IIf
Executive Director

Issued: January 5, 1977
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January 24, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE AIR FORCE,
OFFUTT AIR FORCE BASE
A/SLMR. No.784

This case involved an unfair labor practice complaint, which was
amended at the hearing de novo, alleging essentially that employee
Lucille Daugherty was disciplined and discharged because she engaged in
certain union activities in violation of Section 19(a)(2) and (1) of the
Order, and that the Respondent violated Section 19(a)(l) of the Order by
virtue of certain anti-union remarks and interrogations by supervisors
of the Respondent and by issuing a certain Notice and a Direction which
improperly restricted employee discussion of union activity.

The Administrative Law Judge concluded that Mrs. Daugherty was
reprimanded and discharged from her position as a waitress at the Re-
spondent's Noncommissioned Officer's Club (NCO Club) because of her
union activities in violation of Section 19(a)(2) and (1) of the Order.
In this regard, he found that the agency procedure for review of such
action was not an "appeals procedure'" within the meaning of Section
19(d) of the Order and, thus, did not preclude his consideration of Mrs.
Daugherty's alleged discriminatory treatment under the unfair labor
practice procedures of the Order. 1In addition, he found that the Re-
spondent violated Section 19(a)(l) of the Order by issuing a Notice and
also a Direction which, in effect, improperly barred discussion of
union activity by employees; by certain anti-union remarks made by the
NCO Club's manager; and by engaging in certain improper conduct involving
other employees of the NCO Club and a job applicant.

The Assistant Secretary concurred with the Administrative Law
Judge's finding that the Respondent violated Section 19(a)(2) and (1)
of the Order by reprimanding and later discharging Mrs. Daugherty. He
agreed also with the conclusion of the Administrative Law Judge that the
Activity procedure available to Mrs. Daugherty for the purpose of con-
testing her discharge (which procedure was never invoked) was not an
"appeals procedure" within the meaning of Section 19(d) of the Order
and, thus, was not a bar to his consideration of the alleged discrimi-
natory discharge. In this regard, he noted that the term "appeal" is
defined in the Federal Personnel Manual as a ''request...for reconsider-
ation of a decision to take an adverse actiomn...,'" and that the Report
and Recommendations of the Federal Labor Relations Council (1971)
contemplated that only a procedure which provides third-party review of
such adverse action "appeals' would meet the exclusionary standard
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established in Section 19(d). Accordingly, the Assistant Secretary
concluded that the term "appeals procedure" as used in Section 19(d) did
not encompass a nonstatutory appeals system which did not provide third-
party review of an agency adverse action. Therefore, the "appeals"
procedure available to Mrs. Daugherty, which was non-statutory and

which did not provide for third-party review, did not preclude his
consideration of her discharge. In the Assistant Secretary's view, to
conclude that the Respondent's "appeals" procedure was the exclusive
means for review of Mrs. Daugherty's alleged discriminatory discharge
would mean she and similarly situated nonappropriated fund activity
employees would never have the opportunity to seek independent third-
party review of any adverse action, a conclusion which he found would be
clearly inconsistent with the purposes and policies of Section 19(d) as
explicated by the Federal Labor Relations Council in its 1971 Report.
Under these circumstances, he ordered the Respondent to reinstate Mrs.
Daugherty and make her whole for any loss of income she had incurred.

The Assistant Secretary found also that the Respondent had violated
Section 19(a) (1) of the Order with respect to certain anti-union remarks
by the NCO Club manager; and by the issuance of a March 19, 1973, Notice
and by a Direction of April 11, 1973. However, he dismissed on pro-
cedural grounds certain portions of the complaint upon which the Admini-
stative Law Judge found other violations of the Order as the particular
findings were based on allegations of violations of the Order previously
dismissed by the Regional Administrator but which the Administrative Law
Judge allowed as amendments to the complaint at the hearing de novo.

Accordingly, the Assistant Secretary issued a remedial order for
those violations of the Executive Order which he had found.



A/SLMR No. 784
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE AIR FORCE,
OFFUTT AIR FORCE BASE

Respondent

and Case No. 60-3588(CA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 1486

Complainant

DECISION AND ORDER

On June 10, 1976, Administrative Law Judge Samuel A. Chaitovitz
issued his Recommended Decision and Order in the above-entitled pro-
ceeding, 1/ finding that the Respondent had engaged in certain unfair
labor practices and recommending that it take certain affirmative action
as set forth in the attached Administrative Law Judge's Recommended
Decision and Order. Thereafter, the Respondent filed exceptions and a
supporting brief with respect to the Administrative Law Judge's Recom-
mended Decision and Order, the Complainant filed an answering brief, and
the Respondent filed a supplemental brief in support of its exceptions. 2/

The Assistant Secretary has reviewed the rulings of the Admini-
strative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon considera-
tion of the entire record in the subject case, including the Respondent's
exceptions, supporting brief, and supplemental brief, and the Complain-
ant's answering brief, I hereby adopt the Administrative Law Judge's

1/ A nine day hearing was held in this case before Administrative Law Judge
Thomas W. Kennedy. The hearing consisted of three, three-day sessions
held on July 31, August 1, and August 3, 1974; September 25-27, 1974;
and October 29-31, 1974. Thereafter, due to the death of Judge
Kennedy, the case was reassigned to Administrative Law Judge Samuel A.
Chaitovitz who ordered a hearing de novo in this matter.

2/ Subsequent to the filing of the Respondent's supplemental brief, the
Complainant requested that either the supplemental brief not be con~
sidered by the Assistant Secretary as it was not properly limited in
scope or, alternatively, that the Complainant be allowed to file a
response to the Respondent's supplemental brief. Both requests are
hereby denied.
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findings, conclusions and recommendations, as modified herein. 2/

The Administrative Law Judge concluded that the Respondent issued
certain written reprimands to Lucille Daugherty and ultimately dis-
charged her from her position as a waitress at its Noncommissioned
Officer's Club (hereinafter called NCO Club) because of her union
activities in violation of Section 19(a)(2) and (1) of the Order. In
this regard, he held that, under the particular circumstances herein,
Section 19(d) of the Order did not preclude the consideration of the
issue of Mrs. Daugherty's alleged discriminatory treatment. Additionally,
the Administrative Law Judge concluded that the Respondent violated
Section 19(a) (1) of the Order by issuing a Notice and Direction which
had the effect of barring discussion of union activity by NCO Club
employees while "on duty" or on "duty time"; by certain anti-union
remarks made by the NCO Club's manager; and by engaging in certain
improper conduct involving other employees of the NCO Club and a job
applicant.

I agree with the Administrative Law Judge's conclusion that the Re-
spondent violated Section 19(a)(2) and (1) of the Order by issuing
written reprimands to Mrs. Daugherty and later discharging her because
she contacted, sought assistance from, and was active on behalf of the
Complainant. In my view, the record reflects that, but for such union
activities, Mrs. Daugherty would not have been discharged.

I concur also with the Administrative Law Judge's conclusion that
the Activity procedure available to Mrs. Daugherty for purposes of
contesting her discharge (which procedure was never invoked) is not an
"appeals procedure” within the meaning of Section 19(d) of the Order, 4/
and, consequently, is not a bar to the consideration, under the unfair
labor practice procedures of the Order, of Mrs. Daugherty's alleged
discriminatory discharge. In this regard, it was noted that although
the term "appeals procedure' as used in Section 19(d) is not defined in
the Order, Chapter 771, "Appeals and Grievances to the Agency", Sub-
chapter 1, "General Provisions', Section 1-2 "Definitions" of the
Federal Personnel Manual defines the term "appeal" as "a request by an

3/ The Respondent excepted to certain credibility findings made by the
Administrative Law Judge. In Navy Exchange, U.S. Naval Air Station
Quonset Point, Rhode Island, A/SIMR No. 180, the Assistant Secretary
held that as a matter of policy he would not overrule an Administrative
Law Judge's resolution with respect to credibility unless the pre-
ponderance of all the relevant evidence established that such resolu-
tion clearly was incorrect. Based on a review of the record in this
case, I find no basis for reversing the Administrative Law Judge's
credibility findings with respect to the violations of the Order
found herein.

4/ Section 19(d) of the Order provides, in pertinent part: "Issues
which can properly be raised under an appeals procedure may not be
raised under this section...."
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employee for reconsideration of a decision to take adverse action
against him." 5/ Thus, the term "appeals procedures" as used in Section
19(d) appears to relate to those procedures applicable in adverse action
situations. It was noted further that the Report and Recommendations

of the Federal Labor Relations Council (1971) contemplated that only a

procedure which provides for third-party review of such adverse action
"appeals", (as is provided in nearly all "statutory appeals procedures" 6/)
would meet the exclusionary standard established in Section 19(d).

Thus, the 1971 Report, referred to above, in recommending that the
language of Section 19(d) of the Order be changed to its present form,
indicated that employees covered under the Order should have "an oppor-
tunity to seek third-party adjudication of any issue involving an alleged
unfair labor practice," i.e., an alternative to agency management being
the final judge of its own conduct. Moreover, in recommending that the
existing rule that issues which could properly be raised under an appeals
system could not be raised as unfair labor practices be retained, the
Council noted that, "Employees currently have the opportunity to seek
third-party review of agency action under appeals procedures established
by statute." 7/ Based on the foregoing, in my view it is clear that the
term "appeals procedure" as used in Section 19(d) of the Order is not
intended to encompass nonstatutory "appeals' procedures which do not
provide for third-party review of an agency action.

In the instant case, the record indicates that the procedure as set
forth in AFM 176~5 8/ by which Mrs. Daugherty could have appealed her
discharge was a nonstatutory appeals system, i.e. it was established by
the Air Force, a higher echelon within the same agency as the Respondent,

5/ The term "adverse action" is defined in Chapter 752, "Adverse Actions
by Agencies", Subchapter 1, 'Coverage of Chapter", Section 1-1, "Action
Coverage', of the Federal Personnel Manual to include, with certain
exceptions not relevant to this case, "disciplinary and nondisciplinary
removals, suspensions, furloughs without pay, and reductions in rank
or pay."

6/ The term "statutory appeals procedures” includes "appeals procedures
established by Executive order, or regulations of appropriate authori-
ties outside the agency to implement or administer responsibilities
assigned by statute with respect to the subject matter involved,"
in addition to those appeals procedures directly prescribed by statute.
See FLRC Information Announcement, March 22, 1972, Question and Answer
No. 4, 1 FLRC 669, at 670.

7/ Report and Recommendations of the Federal Relations Council, 1971,
Part C.
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The record indicates that Exhibit C-102 was intended to constitute
a complete copy of AFM 176-5. However, the copy submitted as part
of the official record is incomplete to the extent that it lacks,
among other things, paragraph 2-25 which concerns the right of
(Continued)
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as distinguished from an appropriate authority outside the agency. 9/ It
provided essentially that, after a written determination by the base
commander, the final "appeal" rested with the base commander's superior,
the major air command, in this case the Strategic Air Command. As noted
by the Administrative Law Judge, this procedure did not provide for an
appeal to persons outside of the Department of the Air Force or even
outside of the chain of command. Therefore, to conclude that the
Respondent's "appeals' procedure was the exclusive means for review of
the alleged discriminatory discharge of Mrs. Daugherty would mean that
she and similarly situated nonappropriated fund activity employees

would never have the opportunity to seek independent third-party review
of any adverse action. 10/ In my view, such a conclusion would be
clearly inconsistent with the purposes and policies of Section 19(d) as
explicated by the Council in its 1971 Report. Accordingly, I find that
I am not precluded by Section 19(d) of the Order from considering the
allegation herein concerning Mrs. Daugherty's discharge 11/, and having
concluded previously that the Respondent's conduct with respect to Mrs.
Daugherty's written reprimands and subsequent discharge were violative
of Section 19(a)(2) and (1) of the Order, I shall order the Respondent,
among other things, to reinstate Mrs. Daugherty to the same or sub-
stantially equivalent position as she held prior to her discharge, and
make her whole for any loss of income she may have incurred. 12/

8/ nonappropriated fund employees to appeal whep involuntarily terminated.
As the missing paragraph was included by the Respondent as part of
Exhibit R-1 at the first hearing in this matter, I shall consider
it as part of the official record in this case.

9/ See footnote 6, above.

10/ Nonappropriated fund employees are not covered by Civil Service

Commission appeals procedures available to most Federal employees.
See 5 U.S.C. 2105(c).

11/ 1In my view, this conclusion is not inconmsistent with the Assistant

Secretary's decision in Department of Defense, National Guard Bureau,
Texas Air National Guard, A/SLMR No. 336, wherein it was held that
Section 19(d) of the Order was dispositive with regard to the statu-
tory appeals procedure therein established pursuant to statute

(32 U.S.C. 709), which statute specifically precludes third-party
review.

12/ Noting particularly the absence of any statute specifically pre-

cluding the payment of back pay to nonappropriated fund employees, I
find that my authority to direct back pay to the nonappropriated fund
activity employee involved herein is clearly proper under the authority
vested in the Assistant Secretary by Section 6(b) of the Executive
Order. In my view, the remedial order herein, absent specific prohi-
bition, represents, in effect, an intra-Executive Branch administrative
adjustment to rectify an improper act, as distinguished from an outside
claim against the United States Government.
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In addition to concurring with the Administrative Law Judge's con-
clusions with respect to the improper nature of the Respondent's conduct
regarding Mrs. Daugherty referred to above, I agree also with his con-
clusions that the Respondent violated Section 19(a)(1l) of the Order by
the NCO Club manager's anti-union remarks made at the March 8 and 9,
1973, meetings with Mrs. Daugherty, and that the Respondent violated
Section 19(a) (1) of the Order by its issuance of the March 19, 1973,
Notice barring discussion of the Union by NCO Club employees while '"on
duty" and by its issuance on April 11, 1973, of Direction SS-0I-34-2
which prohibited nonappropriated fund employees from talking to union
representatives on 'duty time'", including those union representatives
who were also NCO Club employees. In this latter regard, it was noted
that both the Notice and the Direction had the effect of barring union
activity by NCO Club employees during their non-work time, including
breaks and lunch hours, a limitation which has been found to be violative
of the Order, absent unusual circumstances not present here. 13/

However, under the particular circumstances herein, I reject the
conclusions of the Administrative Law Judge with respect to his findings
that the Respondent engaged in conduct violative of Section 19(a)(l) of
the Order with respect to certain other NCO Club employees and a job
applicant. 14/ Contrary to the Administrative Law Judge, I find that
the Assistant Regional Director's (now designated as Regional Admini-
strator) letter of May 10, 1974, intended to dismiss all allegations in
the complaint directly concerning the Respondent's conduct with regard
to Susie Furfari, job applicant Patrick Furfari, and any other employees
of the NCO Club other than Lucille Daugherty. No request for review was
filed with respect to the Regional Administrator's action in this re-
gard. Under these circumstances, the motion to amend the complaint at
the hearing de novo to include portions of the complaint previously
dismissed by the Regional Administrator was erroneously granted by the
Administrative Law Judge. 15/ Therefore, I shall dismiss those portions

13/ Cf. Charleston Naval Shipyard, A/SLMR No. 1, and Federal Energy
Administration, Region IV, Atlanta, Georgia, A/SLMR No. 541.

14/ At the hearing de novo, the Administrative Law Judge, over the
objection of the Respondent, granted the Complainant's motion to
amend its complaint to include, for Section 19(a) (1) purposes,
allegations concerning the Respondent's conduct with respect to
"employees' other than Lucille Daugherty.

15/ Moreover, the allegations relating to Linda Hull and Carol Littlefield
do not appear to have been appropriately raised as the record reveals
that these alleged incidents occurred just prior to the start of the
first hearing in this case in July 1974, and apparently were never
the subject of pre-complaint charges. Therefore, these allegations
are also procedurally defective under Section 203.2(a)(1l) and (2)
of the Assistant Secretary's Regulations which requires that unfair
laber practice allegations must be the subject of written pre-complaint
charges filed within six months of the occurrence of the alleged
unfair labor practices.
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of the amended complaint which concern job applicant Patrick Furfari 16/
and employees of the NCO Club other than Lucille Daugherty.

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203.26(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the Department of the
Air Force, Offutt Air Force Base, shall:

1. Cease and desist from:

(a) Discharging, disciplining, or discriminating in any manner
against Lucille Daugherty in regard to her hire, tenure, promotion, or
other conditions of employment in order to discourage membership in the
American Federation of Government Employees, AFL-CIO, Local 1486, or any
other labor organization.

(b) Promulgating, maintaining, or enforcing any regulation,
rule, or direction which prohibits or prevents employees from discussing
union activities at their workplace during non-work time, providing
there is no interference with the work of the agency.

(c) Applying and/or enforcing existing procedures, policies
and regulations, in « manner which discriminates against members of the
American Federation of Government Employees, AFL-CIO, Local 1486, or any
other labor organization.

(d) 1In any like or related manner interfering with, restrain-
ing, or coercing its employees in the exercise of rights assured by
Executive Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purpose and policies of the Order:

(a) Offer Lucille Daugherty immediate and full reinstatement
to her former or substantially equivalent position, without prejudice to
her seniority or to her other rights and privileges, and make her whole,
consistent with applicable laws and regulations, for any loss of income
she may have suffered by reason of its discrimination by paying to her
a sum of money equal to the amount which she would have earned or re-
ceived from the date of her discharge to the date of the offer of reinstate-
ment, less any amounts earned by such employee through other employment
during the above noted period.

16/ 1In view of the disposition herein, I find it unnecessary to make
a finding with regard to the Administrative Law Judge's conclusion
that a job applicant is an '"employee'" for purposes of the Order.



(b) Rescind the "NOTICE TO ALL CLUB EMPLOYEES" dated March
19, 1973 and the Base Direction labeled SS-0I-34-2.

(c) Post at all activities at Offutt Air Force Base which
employ nonappropriated fund employees copies of the attached notice
marked "Appendix" on forms to be furnished by the Assistant Secretary of
Labor for Labor-Management Relations. Upon receipt of such forms, they
shall be signed by the Base Commander and they shall be posted and main-
tained by him for 60 consecutive days thereafter, in conspicuous places,
including all bulletin boards and other places where notices to employees
are customarily posted. The Base Commander shall take reasonable steps
to insure that such notices are not altered, defaced, or covered by any
other material.

(d) Pursuant to Section 203.27 of the Regulations, notify the
Assistant Secretary in writing within 30 days from the date of this
order as to what steps have been taken to comply herewith.

IT IS FURTHER ORDERED that those portions of the amended complaint
alleging violations of Section 19(a)(l) with respect to "discriminatory"
treatment of employees and individuals other than Lucille Daugherty be,
and they hereby are, dismissed.

Dated, Washington, D. C.
January 24, 1977
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Bernard E. Delury, Assistant Secretary of
Labor for Labor-Management Relations

APPENDIX

NOTICE TO ALL EMPLOYEES
PURSUANT TO

A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT discharge, discipline or discriminate in any manner against
Lucille Daugherty in regard to her hire, tenure, promotion, or other
conditions of employment in order to discourage membership in the
American Federation of Government Employees, AFL-CIO, Local 1486, or any
other labor organization.

WE WILL NOT promulgate, maintain, or enforce any regulation, rule, or
direction which prohibits or prevents our employees from discussing
union activities at their workplace during non-work time, providing
there is no interference with the work of the agency.

WE WILL NOT apply and/or enforce existing procedures, policies and
regulations in a manner which discriminates against members of the
American Federation of Government Employees, AFL-CIO, Local 1486, or any
other labor organization.

WE WILL NOT in any like or related manner interfere with, restrain, or
coerce our employees in the exercise of their rights assured by Execu-
tive Order 11491, as amended.

WE WILL offer Lucille Daugherty immediate and full reinstatement to her
former or substantially equivalent position, without prejudice to her
seniority or to her other rights and privileges, and make her whole,
consistent with applicable laws and regulations, for any loss of income
she may have suffered by reason of our discrimination by paying to her

a sum of money equal to the amount which she would have earned or received
from the date of her discharge to the date of the offer of reinstatement,
less any amounts earned by her through other employment during the above
noted period.



WE WILL rescind the "NOTICE TO ALL CLUB EMPLOYEES" dated March 19, 1973,
and the Base Direction labeled SS-0I-34-2.

(Agency or Activity)

Dated: By:

(Signature) (Title)
This Notice must remain posted for 60 consecutive days from the date of
posting, and must not be altered, defaced or covered by any other material.
If employees have any questions concerning this Notice or compliance

with its provisions, they may communicate directly with the Regional
Administrator, Labor-Management Services Administration, United States
Department of Labor, whose address is: Federal Office Building, 911
Walnut Street, Room 2200, Kansas City, Missouri 64106.
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U.S. DEPARTMENT OF LABOR

Orrice or ADMINISTRATIVE Law Jupces

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

In the Matter of

American Federation of Government
Employees, AFL-CIO, Local 1486
Complainant
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v. Case No.

Department of the Air Force :
Offutt Air Force Base :
Respondent
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CAPTAIN CHARLES L. WIEST, JR.
Office of the Staff Judge Advocate
San Antonio Air Logistics Center
Kelly Air Force Base, Texas 78241

P. JOSEPH STRUCKMAN
Labor Relations Officer
3902 AB Wg. (DPCE)
Offutt Air Force Base, Nebraska 68113
For the Respondent

MARILYN G. BLATCH, Esqg.
1335 Massachusetts Avenue, N. W.
Washington, D. C. 20035

CARL W. HOLT
National Representative, AFGE
P. O. Box 1152
Omaha, Nebraska 68101

For the Complainant

SAMUEL A. CHAITOVITZ
Administrative Law Judge

Before:

RECOMMENDED DECISION AND ORDER
Statement of the Case

On May 10, 1974, the Regional Administrator for

60-3588(CA)

the
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Labor-Management Services Administration, Kansas City Region,
issued a Notice of Hearing in this case. The Notice directed

a hearing on the Complaint filed by the American Federation

of Government Employees (AFGE), Local 1486, herein called

AFGE Local 1486 or the Union, against Offutt Air Force Base,
and the Non Commissioned Officers' Club, (NCO) at Offutt

Air Force Base, Nebraska, hereinafter called the Activity or
Respondent alleging violations of Sections 19(a) (1) and (2) of
Executive Order 11491, as amended, hereinafter called the Order.

A nine-day hearing was held pursuant to this Notice
before Administrative Law Judge Thomas W. Kennedy. The hearing
consisted of three, three-day sessions held on: July 31,
August 1, and August 3, 1974; September 25-27, 1974; and
October 29-31, 1974. Subsequently, due to the untimely
death of Judge Kennedy, the case was reassigned to the
undersigned Administrative Law Judge.

On November 10, 1975, the undersigned ordered a de novo
hearing in this case. A hearlng before the undersigned was
held on January 13, 14, and 15, 1976 in Omaha, Nebraska.

At this hearing, the parties reached agreement on certain
stipulations. Specifically, the parties agreed that in lieu
of recalling certain witnesses who testified at the previous
hearing, they would stipulate to the prior testimony of
fourteen of those witnesses, and the exhibits introduced
through their testimony. 1/ To avoid confusion, it was agreed
that exhibits introduced Into evidence at the second hearing
would be prefaced by the number one hundred (100). Similarly,
the page numbers of the transcript of the second hearing
would be prefaced by the letter "A". In this way, the
exhibits and testimony at the two hearings would be easily
distinguished. Further, the parties were afforded full oppor-
tunity to be heard, to examine and cross-examine witnesses,
and to introduce evidence bearing on the issues involved
herein. Briefs were filed on March 29, 1976 and have been considered.

Upon the basis of the entire record, including the
stipulations entered into by the parties and my observation
of the witnesses who appeared before me and their demeanor,
I make the following conclusions and commendations.

1/ The parties stipulated to the first Hearing testimony
of Mrs. Furfari, Mrs. Velda Embree, Master Sergeant Patrick
Furfari, Mr. Charles W. Gilmore. Mr. Robert Capps,

Mr. Joseph Scheiblhofer, Mrs. Linda Hall, Mrs. Cecilee Ann
Block, Mrs. Carol Littlefield, Sergeant Dennis Daugherty,
Mr. Jack Stillabower, Mr. Joseph Struckman, Miss Teresa
Guizar, and Mrs. Margaret Creeley.
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STATEMENT OF FACTS

1. Background

The NCO Club is a non-appropriated fund activity (NAF)
located at Offutt Air Force Base near Omaha, Nebraska. The
Club provides food and entertainment facilities and services
to its members. The events relevant to this case involve,
for the most part, only civilian employees of the Club who
are directly or indirectly involved in the pool operations
of the Club, and higher management personnel on the Base.

The Club employs approximately 95 people including
supervisory and management personnel. In the Dining Room
itself, there are approximately 18-20 non-supervisory
employees, including 10 waitresses, 8 buspersons, a cashier,
hatcheck, and a hostess. The D1n1ng Room Supervisor, Helen
Morton, is the immediate supervisor of all of the Dining Room
personnel. She reports directly to John Ransom, the Club
Manager.

The Chef is in charge of the kitchen and supervises
approximately 12 employees, some of whom are part-time
military personnel. There is also an Assistant Manager and
three to four Night Managers who are in charge of the entire
Club in the absence of Mr. Ransom.

Mr. Ransom, the Club Manager, is in charge of the day-
to-day operations of the Club and has authority to hire and
fire employees. The Major Command (MAJCOM), the Strategic
Air Command is, however, required to insure that the Club
is operated in a manner consistent with the personnel policies
and practices prescribed in Air Force Manuel 176-5 (AFM 176-5)
including those relating to the Order. Finally, the in-
stallation commander is required to provide guidance and
assistance to non-appropriated fund activities and bears inter-
mediate responsibility for personnel administration within
command. Mr. Ransom's immediate superior at all times relevant
to this case was Colonel Blakeslee, Chief of Recreational
Services. Blakeslee, in turn, reports to the base commander.

AFGE Local 1486 has been the exclusive bargaining repre-
sentative of all Wage-Grade employees at Offutt since 1968.
At no times relevant to this case were the employees of the
NCO Club exclusively represented by any union.

2. The Discharge of Lucille Daugherty

Prior to her discharge on April 30, 1973, Lucille Daugherty
had been employed as a waitress at the NCO Club for approximately
seven years. She had also worked as a waitress for three years
at the NCO Club at Bangor, Maine. It is undisputed that Mrs.
Daugherty had been considered to be an excellent waitress, and
enjoyed a good relationship with her supervisors, Helen Morton
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and John Ransom. She had never been disciplined or reprimanded.2/
In fact, due to her good work, Mrs. Daugherty was often the
employee selected to be put in charge of the Dining Room if

Helen Morton was temporarily absent. Even when other employees
who served as Assistant to Dining Room Supervisor were available,
if she was on duty, Mrs. Daugherty was automatically presumed

to be in charge.3/ She also recieved a wage differential.

Prior to March 1973, Mrs. Daugherty was considered a
valuable and trusted employee who enjoyed a good working
relationship with her superiors.

The March 3 Incident 4/

A dispute over assignments to parties and sharing tips
gave rise to this incident relevant to this case. Pursuant
to usual practice, Helen Morton had made out the weekly
schedule and put a "P" after those individuals assigned to
work parties. 5/ For the evening of Saturday, March 3, Helen
Morton, Mrs. Daugherty, Michael Cornelio, and Bonnie W1ng
were assigned to parties. Later, Helen Morton took off for
the evening because it was her birthday.

2/ There was some evidence that in March 1972, Mrs. Daugherty
received a reprimand for trying to complain, on behalf of the
other employees, over the practice of permitting Mrs. Morton
to share in party tips even when Mrs. Morton didn't work on the
party. Apparently, however, the reprimand was never perfected
or entered into Mrs. Daugherty's file. Thus, it apparently
never really became an official reprimand.

3/ Waltresses, including Mrs. Daugherty, who were put

"in charge" in the absence of Helen Morton did not exercise
the full scope of her supervisory powers. Rather, these
waitresses sought the assistance of Mr. Ransom, or the night
manager, if any problems arose regarding employees, and
limited themselves to making sure the Club was clean, customers
satisfied, etc. Mrs. Daugherty was not considered to be a
supervisor.

4/ Unless otherwise noted all dates herein refer to 1973.

5/ The schedule is not to be confused with the party
sheet. There was a weekly schedule showing who worked what
hours, and indicating whether the employee was assigned
to the Dining Room, or to parties. The schedule did not
specify which party and individual was assigned to, however,
and Helen Morton usually informed the person of which party
orally, when they reported to work for the day. A separate
party sheet was made out for each party. The record indicates
that prior to being turned in at the end of the evening, either
the employee themselves or Helen Morton recorded the names of
those entitled to a tip for that particular party.

On the evening of March 3, there were two parties
scheduled at the Club. Helen Morton had been scheduled
to work the small party in the Top Three Room (also
referred to as Sargeant Park's Party). Mrs. Daugherty,
Mike Cornello, and Bonnie Wing were scheduled for the
large party in the Nebraska Room. Ms. Morton testified
that when she decided to take off, she speclflcally
informed Sgt. Park, Mrs. Daugherty and Bonnie Wing that Ms.
Wing was to take her place at the small party. The

record indicates, however, that while she may have informed Ms.

Wing, ‘Ms. Morton didnot inform Mrs. Daugherty, Michael
Cornelio or Sgt. Park. Further, it is undisputed that all
three employees did, in fact, serve both parties and Ms. Wing
said nothing to Mrs. Daugherty or Mike Cornelio to indicate
that she believed she alone was assigned to the smaller
party.

Apparently both Mrs. Daugherty and Mike Cornelio
had assumed, that since Ms. Morton was off, they and Ms.
Wing were assigned to both parties. Further, with Helen
Morton absent, Mrs. Daugherty was automatically in charge
of the food operation. After they were through serving,
Mrs. Daugherty obtained the party sheet for the Sargeant
Park's party and added her name and Mike Cornelio's name
to the sheet.

Nothing was said that evening, but on Sunday, March 4,
when Mrs. Daugherty took her "bank" to the office at the
close of the shift, she was informed that her name and
Mike Cronelio's name had been taken off the party sheet.
Mrs. Daugherty expressed her surprise and said she was
going to Building C (the Personnel Office) to see about
it. The Assistant Manager, Jack Stillabauer, and Night
Manager, Ross Meadows, told her that she should discuss
the matter first Mr. Ransom and that she would get fired
if she went to Building C.

That evening, Mrs. Daugherty discussed the incident
with her husband. Her husband advised her to seek the
assistance of AFGE Local 1486. She was unable to reach
the Local President of AFGE Local 1486 and, therefore,
contacted National Representative Carl Holt. After
discussing the problem, Mr. Holt arranged to meet with

Mrs. Daugherty and other interested employees. He encouraged

Mrs. Daugherty to begin organizing NCO Club employees;

explained what was involved; and arranged a meeting with
the Inspector General of the Base to discuss Mrs. Daugherty's
tip problem.




Subsequently, Mrs. Daugherty did begin orgainzing NCO
Club employees.

The Events of March 8

The meeting with the Inspector General, Colonel O'Neil,
was scheduled for March 8, aroung 4:00 in the afternoon.
Present were the Inspector General (IG), Carl Holt, Mrs.
Daugherty, and Francis Gardner, another waitress at the
NCO Club. Colonel O'Neil was also the deputy base commander.

The meeting was apparently cordial. Mrs. Daugherty
explained the nature of her problem and expressed her
concern over possible retaliation, particularly in view of
the remark made to her on March 4 by management officials
stating she would be fired if she went to Building C. The
Inspector General assured her she had every right to come
to him, assured her no action would be taken against her,
and advised them to first discuss the problem with Mr. Ransom.
The Inspector General also assured them that Mr. Holt could
act as her representative in the matter.

After this meeting, Mr. Holt and Mrs. Daugherty pro-
ceeded directly to the NCO Club to talk to Mr. Ransom
and Helen Morton. Upon arriving at the Club, Mrs. Daugherty
found that her time card was pulled. 6/ She was told
Mr. Ransom wanted to see her in his office and went there
immediately. Mr. Holt waited downstairs.

When Mrs. Daugherty entered the office and saw that
Six management representatives were waiting for her, she
asked to be excused to get her cigarettes. 7/ Instead,
she went to get Mr. Holt. The two returned to Ransom's
office. Mrs. Daugherty sat inside the office and Mr. Holt
stood in the doorway and waited until Ransom finished a
phone call.

6/ Apparently it was Mr. Ransom's practice to pull an
employee's time card when Mr. Ransom wished to speak to
that employee.

7/ Present were Mr. Ransom, Helen Morton, Ross Meadows
(the Night Manager), Jack Stillabower (Assistant Club Manager),
Larry Bibbich (Management Trainee), and Mildred Bought
(Ransom's secretary).
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When the phone call was concluded, Mr. Holt introduced
himself, identified his position, and informed Mr. Ransom
that he represented Mrs. Daugherty. Mr. Ransom responded:
"We don't have no damn union here and we don't intend to",
and asked Holt to leave. A heated conversation ensued.

Mr. Holt insisted the meeting was a kangaroo court and he
would not leave Mrs. Daugherty alone and unrepresented before
six management officials.

Mr. Ransom then called Joe Scheiblehofer, the civilian
personnel officer to find out Holt's "status" or right to
be there. After this phone call, Ransom asked if Mrs.
Daugherty was a member of the Union. She answered yes
and Ransom asked to see her Union card. Holt advised her
she did not have to show him her Union Membership Card.

At this point, Ransom said there would be no meeting that
day and he would let them know when one could be held.

Holt also asked to meet with Mrs. Morton but was told again
that there would be no meeting that day. The parties agreed
to meet at another time, shook hands, and the meeting con-
cluded. 8/

After the meeting, Mr. Holt left and the employees
returned to work. Mrs. Daugherty also returned to work but
had a problem with one customer's steak. Management inquired
into the matter and the customers told Mrs. Daugherty the
next day (March 9) that she did not blame Mrs. Daugherty
and did not understand why management was making so many
inquiries about the incident.

Letter of Reprimand Received on March 9, 1973

On March 9, Mr. Ransom asked to see Mrs. Daugherty.
She accompanied him to his office. Ransom closed the door
and handed her an undated Letter of Reprimand addressed to
her. He asked her to read and sign it. She refused, stating
that it was not all true. Ransom then called in Sgt. Harrol
to witness receipt of the document by Mrs. Daugherty. When
Sgt. Harrol left, Ransom shut the door and threw the Letter
across the desk stating: "Here, give this to your union
representative. I will have you know he is going to ([SIC]
do nothing but hurt you." This letter dealt solely with the
dispute concerning the serving of the Sgt. Park's party on
March 3.

§/ There was some confusion as to whether the parties
had agreed that Mrs. Daugherty would put her complaint in
writing.



The March 14 Meeting With Colonel Blakeslee

Pursuant to the request of Mr. Holt a meeting with Colonel
Blakeslee, Chief of the NAF, was scheduled to discuss alleged unfair
labor practices committed by NCO Club management. Mr. Holt
wanted to discuss Ransom's apparent refusal to permit him
to represent Mrs. Daugherty., and the remarks made to her
on March 3 by management to the effect she would be fired
for going to Building C.

Present at the meeting were Mr. Holt; Mrs. Daugherty;
Francis Gardner, (another waitress at the NCO Club);
Colonel Blakeslee; Ron Harbour, labor-relations specialist;
and Mr. Scheiblehofer.

Colonel Blakeslee, although in charge of Non-Appro-
priated Fund Activities on the base, was not very familiar
with the issues and more or less turned the meeting over to
Harbour and Scheiblehofer. Harbour took the position that
Mrs. Daugherty had no right to any representative at the
initial stage of the complaint or grievance procedure.

Mr. Holt disputed this and pointed out that the regulations
did not specify one way or the other. The discussion of
these regulations continued without resolution and nothing
else was accomplished.

The March 19 Reprimand

On March 19, Mrs. Daugherty received another written
disciplinary notice. 9/ The substance of this notice was
that Ransom was reprimanding her for her "failure to follow
Club policy. The notice, stated that on February 27 and 28,
1973, at a meeting, Mrs. Daugherty and other employees
were informed that if they had complaints they should be
brought first to the supervisor and then, if not satisfied to
Mr. Ransom. The notice stated further that after all the
"confusion" on March 3, 1973, instead of discussing the
problem with the supervisor or Mr. Ransom she discuss her
problems with "several other employees", the "Base Inspector"”
and "several other agencies". (Emphasis Added). By "other
agencies," Ransom clearly meant the Union. Mr. Ransom was
disciplining Mrs. Daugherty for going to the Union, the IG,
and attending the meeting with Colonel Blakeslee regarding

9/ The official record of the second hearing contains
two exhibits labeled R-108. The first R-108 is the same
document as C-108, but represents a more legible copy. The
record's corrected and the legible copy of the March 19
reprimand now labeled R-108 is corrected and shall be
deemed substituted for the document labeled C-108.
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management's alleged unfair labor practices. 10/

It is important to note that the term "other agencies”
as used in the March 19 reprimand, included the Union.
Furthermore, Ransom indicated in his testimony that the
Reprimand of March 19 included reprimanding Mrs. Daugherty
for attending the March 14 meeting with Colonel Blakeslee,
the purpose of which was to discuss alleged unfair labor
practices committed by management. Thus Mr. Ransom was,
at least to a great part reprimanding Mrs. Daugherty because
of the Union's involvement in her case and because she met
with Colonel Blakeslee on March 14 concerning an alleged
unfair labor practice. 11/

Other Incidents Involving Mrs. Daugherty

Mrs. Daugherty, for the first time, was not assigned
to the SAC Credit Union party, which paid each waitress a
$25 tip. This was justified by claiming she was needed to
supervise the Dining Room. However, the Dining Room was
virtually empty during the annual SAC Credit Union party
since virtually the entire membership of the NCO Club
attended the party.

Mrs. Daugherty was also watched with regard to her use
of the telephone. While Ransom had always told employees
that the Club telephone was not for personal use except in
emergencies, this policy, if enforced at all, had been
loosely enforced. Mrs. Daugherty had never been personally
criticized for her use of the phone, and she and other em-
ployees regularly received personal calls at work. Yet,

10/ Mr. Ransom testified further that he is justified in
disciplining any employee for failing or refusing to put a
grievance in writing, if he believes he will need a
written record to explain his response to the grievant
to anyone outside the NCO Club. The factor which made
Mrs. Daugherty's conduct a serious offense was the fact
that she caused other "outside" people to become involved
in the dispute.

Mr. Ransom believes that employees have an obligation
to come to him first before making inquiries at Building C
or the Inspector General, or the Base Commander, or the Union.

11/ On April 12, 1973, another meeting was held in an
effort to resolve the unfair labor practice charges filed by
the Union against management. Present were John Ransom,

Ron Harbour, Joe Scheiblehofer, Local 1486 President Stiggers,
Local Vice-President Reeks, Carl Holt, Mrs. Daugherty,

Sue Furfari, and Francis Gardner.

Footnote 11/ continued on page 10.
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on or about April 7, 1973, Mrs. Daugherty was called to the
phone and Helen Morton and Larry Bibbich approached her and
told her she could not use the phone. Mrs. Morton could not
observe Mrs. Daugherty from her duty station. Neither

Mr. Morton nor Mr. Bibbich bothered to inquire whether the
call was personal or Club business; waitresses regularly
took down take-out orders over the phone

Sometime in March, 1973, a notice appeared on the
employee bulletin board. This notice was dated March 19,
1973 and was addressed to all Club employees. It read
as follows:

"You are not authorized to discuss anything
about Union's while on duty. No Union
official is allowed to discuss Union business
wig% you while on duty. 12/ The discussion
of Union between employees while on duty is
prohibited."

Employees (and Mr. Ransom himself) uniformly testified
that tnere were no other restrictions on what they talked
about while "on duty". In fact, everyone discussed whatever
they wanted. The only "Club policy" on this was that
employees were not supposed to look idle, or congregate
in the Dining Room to talk. Employees could use the
Family Room for breaks, etc. There were no other restric-
tions on employee discussions on duty time. Mr. Ransom's
testimony made it clear that the term "duty time" included
breaks and lunch hours. It was, therefore, not synonymous
with the term "work time".

Direction SS-0I-34-2 issued by the Offutt Air Force Base
on April 11, 1973 applies to NAF employees. It provides that
employees will not converse with a union representative
"on duty time" until it is established in Writing that the
union representative is representing the employee in an
official capacity. This direction apparently is applicable to
the Agency's grievance procedure set forth in AFM 176-5, Chapter 5.
Change 1, SS-0I-34-1 was subsequently issued but didn't specifi-
cally recind that part of SS-0I-34-2 that limits the right
of an employee to talk to a union representative.

Footnote 11/ continued from page 9.

The meeting began with Mr. Harbour challenging the right of Mr. Reeks
to be present on official time. Mr. Stiggers protested strongly since it
had always been the practice to permit representatives of Local 1486 attend
such meetings on official time. Mr. Harbour insisted and, finally, Mr.
Stiggers left to check with the base commander. The base commander was
out, however, and the parties were unable to resolve the matter and no
further business was transacted.

12/ Mrs. Daugherty was known to be the NOO Club Union Steward.
Since the Union did not have exclusive recognition at the NCO Club, she
was the only "Union official” employed at the Club.
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Termination Notice

On Monday, April 30, 1973, Mrs. Daugherty worked as
usual. As usual, she saw Mr. Ransom during the course of
the day and exchanged the normal greetings. 13/ She went
home at the end of her shift -- about 2:30 or 3:00.

Around 6:00 that evening, Larry Bibbich called her at home
and told her that Mr. Ransom wanted her to come back down to
the Club, and that it was very important. Mrs. Daugherty
explained that she could not come that evening.

On Tuesday, May 1, Mrs. Daugherty traded shifts and,
therefore, did not work. On Wednesday, May 2, when she
reported to work, her time card was pulled. She thergfore
reported to Mr. Ransom's office and he attempted to give
her a final notice of her termination and her paycheck.

She refused to accept them and left. Mr. Ransom subsequently
mailed them to her.

The reasons given for her termination were as follows:

a. Dining-In, April 6, 1973

On April 6, Mrs. Daugherty and Jackie Hurlburt were
assigned to serve a Dining-In ceremony. Mrs. Daugherty
testified that after dinner was finished, Helen Morton
told Mrs. Daugherty to remove everything from the table. 14/
Ms. Hulbert and Mrs. Daugherty did as requested. The wine
glasses later had to be replaced since the toasts continued
through the evening after dinner.

The termination letter and Morton claim that Ms. Morton
told Mrs. Daugherty to remove everything but the glasses. 15/

13/ Mr. Ransom testified that he normally saw
Mrs. Daugherty about five times a day each day she worked.

14/ Ms. Morton claims she always gives this type of minute
instructions to Mrs. Daugherty.

15/ Mr. Ransom stated that he does not recall
whether or not he.checked with Mrs. Daugherty as to
what she was told, although he stated that his usual
policy would be to talk to the employee before
disciplining them.
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It is undisputed, however, that Ms. Hurlbert also removed
the glasses and was not disciplined in any way for it.

Mrs. Daugherty was not aware of any undue inconvenience this
may have caused -- it took only five minutes to replace

the glasses -- and was not aware of any customer complaints.
She believed she was simply following orders.

b. Trading Shifts, April 10, 1973

The second reason given for termination was trading shifts
without obtaining approval first from Mrs. Morton. Allegedly,
this prior approval was necessary so that no waitress would
unnecessarily run into overtime.

Mrs. Daugherty testified that she traded shifts without
checking first. However, she testified, as did several
other employees, that they had always done this in the
past; had observed others doing it; and there were never
any complaints from management. The first time employees
heard that they had to check first with their supervisor
was when it was given as a reason for Mrs. Daugherty's termina-
tion. Further, Mr. Ransom testified that he did not know
who initiated the request to trade shifts whether it was
Mrs. Daugherty or the other employees involved. He did
not recall if he asked Helen Morton who initiated the
request; and he did not recall if he checked with Mrs.
Daugherty. Neither the other employee involved in this
incident nor any other employees have been disciplined
for this alleged offense.

c. Busboy Remark, March 23, 1973

On March 23, 1973, just after Mrs. Daugherty had come
on duty, the assistant manager asked how many busboys were
on duty. Mrs. Daugherty replied that she didn't know, she
wasn't being paid to be a supervisor. In her view, the re-
mark would be taken as a joke. The assistant manager said
nothing further, and did not appear to be upset. Ransom
testified that he checked the incident with the assistant
manager but does not recall if he checked with Mrs. Daugherty.

d. Delegating Closing Duties, April 20 and 21

The fourth reason given in the termination letter is
the fact that Mrs. Daugherty, on two evenings when she was
left in charge, asked another waitress to close for her.
Mrs. Daugherty admits doing this, but points out that she
has frequently done this in the past and had no idea anyone
objected. When she did this, she stayed at the Club, went
upstairs to visit friends or listened to the music, and
when the Club closed, came back to check and make sure
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everything was in order. No one had ever objected to

this' practice. Moreover, Mrs. Daugherty had checked with
the night manager, explained that her daughter was visiting
from South Dakota, and she wanted to visit with them. He
raised no objection. On the dates in question, Jackie
Hurlburt closed for Mrs. Daugherty.

Mr. Ransom testified that he had no difficulty with
permitting Ms. Hurlburt to close. Rather, he viewed
Mrs. Daugherty's actions as insubordinate. He stated that
he does not recall if he ever checked with Mrs. Daugherty
as to whether or not she had actually done this, or whether
she had done it in the past.

e. Failure to File Report on Busboy, April 29, 1973

The fifth reason given for her termination was her re-
fusal to come in on her day off and write a report on busboy
Michael Valadez.

According to Mrs. Daugherty, she did have a dispute
with Mr. Valadez that night, but did not tell him to clock
out. He clocked out on his own. Mrs. Daugherty, pursuant
to usual practice, reported the incident to the night
manager. Mr, Valadez had clocked out on his own before, and
was not disciplined for doing this then or on April 29.
Mrs. Daugherty had never written a report on any employee
(as substitute supervisor); was not asked to do so by
the night manager; and was not asked to do so when she
reported to work on Monday, April 30.

Both Mr. Ransom and Mrs. Morton stated that, the usual
procedure would be for the substitute supervisor or the
supervisor to report the incident to him directly (orally),
or in his absence, to the night manager who would record
it in the log. Even Helen Morton does not ordinarily write-
up employees. Mr. Ransom does not recall checking this
incident with Mrs. Daugherty.

f. Previous Written Reprimands

The last reason given in the termination notice, in
effect, incorporates by reference the previous written
reprimands discussed above. The weight of the evidence
indicates that the reasons given in these previous repri-
mands were very critical, and among the most serious reasons
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for Mrs. Daugherty's discharge. 16/

Ransom testified that it was his policy to pull an
employee's time card when he wanted to discuss something
with them. He did, in fact, pull Daugherty's time card
on March 8 and on May 2 when he wanted to see Mrs. Daugherty.
He further testified that it was his policy to discuss
incidents with employees prior to disciplining them. 1In
spite of these policies, the record indicates, that after
March 9 Mr. Ransom made no attempt to discuss any of
the incidents referred to above with Mrs. Daugherty on
duty time. 17/ Mr. Ransom or his designee, did, on one
or two occasions, call Mrs. Daugherty at home, these calls
apparently involved requests to come in and sign disciplinary
notices on her own time, rather than on Club time.

No evidence was presented to show that any other em-
ployee had ever been disciplined for any of the alleged
offenses allegedly committed by Mrs. Daugherty, or for
any alleged offense or mistake which would be comparable
to the incidents set forth in the discharge notice.

Mrs. Daugherty had worked at the Club longer than any
other waitress and had an admirable’ work record. She
was a family friend of both Helen Morton and John Ransom.
In spite of this, she received no advance notice or
opportunity to respond to the accusations contained in
her termination letter.

16/ Mr. Ransom also testified that, in discharging
Mrs. Daugherty, he relied upon her alleged failure to
cooperate in scheduling sick leave. It seems that
Mrs. Daugherty was out sick and was asked by Helen Morton
when she would be able to return to work. Mrs. Daugherty
did not know and said so. Upon cross-examination Mr. Ransom
admitted he saw nothing wrong in an employee being unable
to predict when they would be well enough to return to work,
and indicated he did not know why he relied upon this in
discharging Mrs. Daugherty.

17/ Mrs. Daugherty normally worked between 52 and 73
hours per pay period, and usually worked 6 days a week and
Mr. Ransom saw her approximately 5 times a day when she
worked.
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3. Conduct Involving'- Surveillance and Other Employees

Both Linda Hull and Carol Littlefield, waitresses at
the Club, testified that they were resigning because they
had repeatedly been asked by John Ransom and Helen Morton
to report on Sue Furfari and .if Mrs. Furfari said anything
about Mrs. Daugherty or the Union. Both were asked to watch
Mrs. Furfari when she returned from her interview with
Captain Weist and other management representatives prior
to the first hearing in this case. Ms. Hull was asked by
both Mr. Ransom and Ms. Morton, and Ms. Littlefield was
asked by Ms. Morton. Both were told to watch Ms. Furfari
and see if she made any telephone calls, or said anything
after her interview.

Moreover, both Ms. Hull and Ms. Littlefield testified
that Ms. Morton asked them to report on Ms. Furfari and
her comments about Mrs. Daugherty or the Union frequently --
almost every night they were on duty. Both Mr. Ransom and
Ms. Morton discussed the Union and Mrs. Daugherty's case
with these employees and in these conversations, connected
Mrs. Daugherty's discharge to her Union activities. While
Mr. Ransom and Mrs. Morton appear to have avoided blatant
anti-Union remarks, the connection between Mrs. Daugherty's
discharge and her Union activity was specifically made.

The testimony of Mrs. Furfari's husband, Patrick Furfari,
is equally significant and clearly indicates both surveillance
of Sue Furfari, Mr. Patrick Furfari, Mrs. Furfari's husband,
applied for a job as cashier at the NCO Club in the Spring
of 1973. Mr. Ransom called him about his application and,
on the phone, a discussion about unions, asking if Mr. Furfari
knew anything about them. Mr. Furfari explained that he had
had several university courses in labor-relations, and
Mr. Ransom arranged to interview him personally that evening.

At the interview, Mr. Ransom asked Mr. Furfari if he
was aware of his wife's involvement with the Union and
asked if he knew she had filed affidavits concerning the
Club. Mr. Ransom showed Mr. Furfari his wife's folder;
and asked Mr. Furfari how he felt about his wife's involve-
ment with the Union. Mr. Ransom asked if Mr. Furfari thought
it was good or bad for Sue to be a Union member.

Mr. Furfari at no time initiated any discussion of
unions, or his wife's involvement with them. Mr. Furfari
never received an offer from Mr. Ransom and never was
informed as to why he did not get the job.
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Further, in view of the above, it is concluded that
Mr. Ransom and Mrs. Morton had knowledge that Ms. Furfari
was a Union member while she was employed in 1973 and well
before she testified at the first hearing in July, 1974.
Other known Union members were subject to disparate
treatment. 18/ Velda Embree found her hours cut and she
frequently written-up by Mrs. Morton. 19/

4. Condwct of Management Representatives Outside the NCO Club

It is clear from the record that Mrs. Daugherty's
discharge was cleared and approved at each critical stage
by higher officials at the Air Base including NCO Personnel
Coordinator Joe Scheiblehofer and by the base NCO labor-
relations specialist Ron Harbour. This clearance and
approval included actually reading the text of the repri-
mands and termination notice.

5. Provisions of AFM 176~5 im AFR 123-11

Air Force Manual (AFM) 176-5 paragraph 1-4(a) provides
that employees of nonappropriated funds are not Civil Service
appointments and are "not covered by Civil Service Commission
Regulations applicable to persons appointed in the competitive
or classified service (5 U.S.C. 2105(c))."

AFM 176-5 paragraph 2-25 provides in subparagraph 6 that
a NAF employee who is involuntarily separated "will be advised
his right of appeal under the grievance procedure (Chapter 5
Section C)."

AFM 176-5 Chapter 5 is entitled "Employee Relations" and
Section C is entitled "Employee Complaints and Grievances."

18/ While management claims to be unaware of their
Union membership, their presence at labor-management meetings;
the small and familiar nature of the dining room operation;
the surveillance and questioning by management' and evidence
that other employees either by choice or at management's
request acted as informers, all believe this claim.

19/ This was at first denied by Mrs. Morton but she
later acknowledged it when showed an actual copy of her
write-ups.
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This section then sets out grievance policies and procedures. 20/

The penultimate step of the grievance procedure provides for
consideration of the grievance by the "grievance authority"
which is the installation commander. The final and last step
of the grievance procedure provides for appeal of the grie-
vance authority's decision to MAJCOM. 21/

AFM 176-5 paragraph 5-3(b) provides procedures for
giving an NAF employee a written reprimand. These procedures
require notice of proposed action to the employee, including
specific and detailed reasons; employee's opportunity to
reply, and consideration of the employees reply. Then the
employee is to receive a final notice which also sets forth
the employee's appeal and grievance rights. Finally this
paragraph also recommends that supervisors discussing employee
problem with the employee in order to avoid or solve such
problems.

Air Force Regulation (AFR) 123-11 deals with Civilian
and Military personnel's 22/ right to use the Inspector
General Complaint System.” It states, as a policy that
nothing requires the complainant to follow channels of
command or to receive approval of a superior prior to
filing a complaint with the Inspector General.

Conclusions of Law
A. Section 19(d) of the Order:

The Activity contends that Section 19(d) of the Order
forecloses the consideration of the discipline and discharge
of Mrs. Daugherty under the unfair labor practice procedures
of the Order because, they contend, that AFM 176-5 provides
an appeals procedure within the meaning of Section 19(d) of

20/ AFM-176-5, paragraph 5-6; AFM 176-5 paragraph 5-5
provides that a union may not initiate a grievance.

21/ MAJCOM apparently stands for Major Command, that
is the major air command having jurisdiction over the
installation. 1In this case MAJCOM is a apparently the
Strategic Air Command.

22/ It does not specifically state whether it applies
to NAF employees.
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of the Order. 23/

NAF employees are not covered by the statufory appeals
systems available to most Civil Service Employees. 24,/
The only procedures that were available to Mrs. Daugherty
to seek review of her discipline and discharge by the NCO
Club was under AFM 176-5. The question presented is
whether the procedure provided in AFM 176-5 is an "appeals
procedure" within the meaning of Section 19 (d) of the Order,
and would thus bar the consideration of Mrs. Daugherty's
discipline and discharge as an unfair labor practices, as
urged by the Activity, or whether it is a grievance proce-
dure, which would not bar such consideration 25/, as urged
by AFGE Local 1486. -

AFM 176-5 subparagraph 5-5 is entitled "Grievance
Policies and Exclusions" (emphasis added) and is specifi-
cally established for the use of NAF employees, who, it
should be noted have no other appeals or grievance pro-
cedures available to them. 26/ Nothing called an appeals

23/ Section 19(d) of the Order states:
"Issues which can properly be raised under an appeals
procedure may not be raised under this section. Issues
which can be raised under a grievance procedure may, in
the discretion of the aggrieved party, be raised under
that procedure or the complaint procedure under this
section, but not under both procedures. Appeals or
grievance decisions shall not be construed as unfair
labor practice decisions under this Order nor as pre-
cedent for such decisions. All complaints under this
section that cannot be resolved by the parties shall be
filed with the Assistant Secretary."

24/ Cf 5U.S.C. § 2105.

25/ It is clear that Mrs. Daugherty did not attempt
to utilize or invoke the procedures set forth in AFM 176-5
with respect to her being disciplined and discharged.

EE/ Unless they happened to be covered by a collective
bargaining agreement which contains a grievance procedure.
This is not the situation in the instant case.
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procedure available to NAF employees is set forth elsewhere.
Rather AFM 176-5 paragraph 2-25(b) sets forth that NAF
employees who have been involuntary separated "will be
advised of his right to appeal under the grievance pro-
cedure (Chapter 5 Section C.)" " (Emphasis added). This

does not say an appeals procedure is available,j{?

but rather it states that if the employee wishes to appeal

he should follow the grievance procedure. The

foregoing is really semantic exercise. The title or

name attached to a procedure does not determine whether

it is an "appeal" or a "grievance" procedure. Department
of the Navy, Portsmouth Naval Shipyard, A/SLMR No. 508 (1975)
see Footnote 10 of Administrative Law Judge's Report and
Recommendation. The question is whether the procedure
available is one that would fit under either the designation
"appeal” or 'grievance’ when viewed in light of the aims and
purposes of Section 19(d) of the Order. Phrased in a
slightly different way the question is whether all agency
grievance procedures are "appeals procedures” under Section
19(d) of the Order or can there be a distinction drawn
between an agency grievance procedure and an agency appeals
procedure, for Section 19 (d) purposes.

In 1969, when originally adopted Section 19(d) of
the Order provided that when an alleged unfair labor
practice "is subject to an established grievance or
appeals procedure, that procedure is the exclusive
pftocedure for resolving the complaint." This language
was reviewed and in 1971 the Study Committee issued its
report and recommendations. 28/ The Study Committed
proposed, changing the language of Section 19(d) to its
present form. In so making this recommendation, which
was adopted, the Study Committee stated:

"Further under section 19(d) when an alleged
unfair labor practice is subject to an agency
grievance procedure, agency management is the
final judge of its own conduct. We believe
there should be an opportunity to seek third-
party adjudication of any issue involving an
alleged unfair labor practice. To provide this
opportunity we recommend elimination of the
requirement that when the issue in certain
unfair labor practice complaints is subject

27/ Civil Service Employees would have the normal
Civil Service appeals procedures available to them.

28/ Labor-Management Relations in the Federal Service
1971. This is in the nature of legislative history.
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to a grievance procedure, that procédure is
"the exclusive procedire for resolving the
complaint. We propose, instead, that when
an issue may be processed under either a
grievance procedure or the unfair labor
practice procedure, it be made optional
with the aggrieved party whether to seek
redress under the grievance procedure 6r
under the unfair labor practice procedure.
The selection of one procedure would be
binding; the aggrieved party would not be
permitted, simultaneously or sequentially,
to pursue the issue under the other procedure.

The existing rule that issues which can
properly be raised under established appeals
procedures may not be raised under unfair
labor practice complaint procedures should
be retained. Employees currently have the
opportunity to seek third-party review of
agency action under appeals procedures
established by statute." 29/ (Emphasis Added)

From the foregoing, it is clear that the Study Committee
was drawing a clear distinction between a grievance proce-
dure 30/ and an "appeals procedure." The Study Committee
made it clear that the purpose of Section 19 (d) was to
provide that when an alleged unfair labor practice is
"subject to an agency grievance procedure, agency management
is the final judge of its own conduct"... the employee should
have the "opportunity to seek third party review" by utilizing
the unfair labor practice procedures provided by the Order.
The employee elects which procedure he wishes to pursue and
then is limited to that election. However the Study Committee
provided further that where there is an "opportunity to seek
third party review of agency action under appeals procedures
established by statute "the employee has no election and

29/ Labor-Management Relations in the Federal Service
1971, pages 29 and 30.

30/ This applies to both an agency's own grievance
procedure or one that has been negotiated and appears in a
collective bargaining agreement.
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must pursue such appeals procedures. 31/

The procedures provides in AFM 176-5 sgbparagraph 575 '
and 5-6 do not sufficiently provide for third party review.
The procedures are pretty standard grievance procedu;es."
However, at the initial stages the "grievance authority,
in this case the base commander 32/ decides wha; precise |
procedure to use in processing the complaint{ either
utilizing a grievance examiner, whom he appoints, or a |
grievance committee, 33/ which he has a large voice 1n
selecting. The base commander receives and reviews the report of
the grievance committee a grievance examiner and then makes |
a written determination. Finally the base commander'§
determination can be appealed to the appellate quthquty,
the major air command, in this case the Strategic Air
Command, tne base commander's superior. This procedure
hardly meets the objective of the Study Committee of
providing third party review. Until the last =skep gf )
this procedure the base commander, who through his immediate
staff participated in the allegedly objectionab}e_conduct, .
or his subordinates, make all the important decisions, ,
including a determination on the merits of the complaint.
The appeal from this determination goes to the base
commander's superior. This is still a determination by "agency
management" which is exactly what the Study Committee was _
trying to supply an alternative to. It is concluded.that tpls
is hardly third party review and consideration. It is submitted
that it might appear that a superior would try to protect gnd
affirm a subordinate. There is no appeal to persons outside
the Air Force or even outside of the chain of command. The
Order was attempting to provide employees with an opportunity
to receive independent, third party review of their complaints.
This procedure hardly meets that aim.

31/ Assuming of course that the appeals procedures
permit the consideration of the unfair labor practice
issue. 1In the subject case it is clear that the Air
Force's procedures would permit the consideration of the
discrimination allegations with respect to Mrs. Daugherty's
discharge.

32/ The base commander, through his immediate s;aff hgd been
involved in many of the disciplinary and discharge discussions
concerning Mrs. Daugherty.

33/ A three member committee, one member appointed
by the grievant, one selected by the base commander, and
a third agreed upon by the first two. If they cannot
reach agreement the base commander appoints the third
member.
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The ideal form of third party review contemplated by
the study committee was the type review given by the Civil
Service Commission to adverse actions taken against employees
of the Federal Agencies. That procedure is hardly equatable
with the procedure available in the subject case.

The cases cited by the Respondent are not despositive
of this issue; neither the Federal Labor Relations OCouncil nor the
Assistant Secretary havedddressed themselves to this precise issue. In.Veterans
Administration, Veterans Benefit Office, A/SLMR No. 296 (1973)
the Assistant Secretary specifically did not rule upon the
Administrative Law Judge's conclusion that an appeals proce-
dure under Section 19 (d) required third party review. In the
Texas Air National Guard Case, A/SLMR No..336 (1974) the appeal
was to the Adjuntant General of the Texas Air National
Guard, and it was found that Section 19(d) did bar consider-
ation of the alleged unfair labor practice. However, the
"third party issue" was not discussed, rather the question
of whether the alleged unfair labor practice "issue" could
be raised under the appeals procedure was the issue dealt
with. Further, it should be noted that that appeals pro-
cedure was statutorily set up, not by an agency's own
regulations. Finally the. procedure in Department of the
Navy, Aviation Supply Office, A/SLMR No. 434 (1974)
specifically gives the employee the choice of utilizing
Civil Service Commission review, a clear third party.

In light of all of the foregoing it is concluded that
the agency's own grievance procedure, which is apparently
utilized for ordinary grievances, as set forth in AFM 176-5
Chapter 5, does not sufficiently provide for a third-party
review as is envisioned by the scheme of Section 19(d) of
the Order. 34/ Therefore, such procedure is not an "appeals
procedure® within the meaning of Section 19(d) of the Order
and does not bar the consideration of Mrs. Daugherty's
alleged discriminatory treatment.

B. Discipline and Discharge of Mrs. Daugherty

The credited evidence in the subject case established
that Mrs. Daugherty was disciplined and discharged, at least
as a major cause, because she contacted AFGE Local 1486,
attempted to enlist its aid and became active on its behalf.

34/ This is not meant to indicate that an agency can
not set up an "appeals procedure" within the meaning of
Section 19(d) of the Order. Rather such a procedure must
provide for third-party review. '

i
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Although the Activity, in its two letters of reprimand
(March 9 and March 19) and termination notice of April 30
set out many reasons to justify the termination of
Mrs. Daugherty, they were all clearly pretexts to cover
and obscure the real reasons for the discipline and dis-
charge, to wit, Mrs. Daugherty's action in contacting and
enlisting the assistance of the Union.

Mr. Ransom testified that it was his practice to meet
and discuss employee short comings before taking any dis-
ciplinary action. In fact this policy is specifically
prescribed in AFM 176-5. He did not meet in advance with
Mrs. Daugherty to discuss any of her alleged short comings
prior to taking the disciplining action. 35/ With respect to
the dispute concerning the March 3 incident, Mr. Ransom had on
March 8, "pulled" Mrs. Daugherty's time card to discuss this
dispute whith her. However, after her visit to the IG, when
she came to his office with a Union representative, Mr. Ransom
would not discuss the March 3 incident with her. Although
there was some testimony by Mr. Ransom that he expected
Mrs. Daugherty to put her complaint in writing, before she
had an opportunity to do so, and without obtaining her
version of the March 3 incident, Mr. Ransom, on the very
next day, issued the March 9 reprimand letter, reprimanding
her for the March 3 incident.

At both the March 8 meeting and the March 9 meeting
when he gave Mrs. Daugherty the reprimand, Mr. Ransom
made anti-union statements.

The March 19 reprimand letter specifically states that
one of the reasons Mrs. Daugherty was being reprimanded
was because she went to the "base inspector” and "several
other agencies." From his testimony it is clear that
Mr. Ransom was referring to the Union as one of the "several
other ‘agencies." The Activity defends this by arguing
that it was not the"Union qua ‘union" that was the object
of Mr. Ransom's ire. Rather, it was the fact that
Mrs. Daugherty went. to anyone outside of the chain of
command that caused Mr. Ransom to discipline her. However, what
the activity fails to perceive is that this is the very thing
the Order was designed to protect employees from. The Order
grants employees the right to contact labor reorganizations
and to seek their assistance, and an activity can not
discipline an employee for exercising this protected right.

35/ Althouyh the failure to follow procedure might not
be conclusive proof of discriminatory motivation, it is
considered evidenced bad intent.
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To argue that she would have been disciplined no matter
whom she contacted, even if it weren't a union,. is to

miss the point; the right to contact a union and seek its
assistance is protected by the Order, the right to contact
other persons is not protected by the Order.

The short comings set forth in the termination letter
are clearly pretexts to justify firing Mrs. Daugherty.
The matters were not investigated; Mrs. Daugherty's versions
of the incidents wers never obtained; and the matters were
not discussed with her before the termination notice.
With respect to the trading of shifts, busboy remark, delegating
of the closing and failure to file a rerort on a busboy,
the record establishes that Mrs. Daugherty was following
established practice, her superiors were advised of her
anticipated conduct and she was not advised that what she
planned to do was improper. With respect to the trading
shifts Mr. Ransom did not ascertain which employee initiated
to switch, and the other employee was neither disciplined
nor advised that the switch was improper. The April 6
Dining-In incident was apparently a misunderstanding which
was minor, and caused no great inconvenience. Further,
it is not even clear that Mrs. Daugherty was at fault and
no attempt was made to ascertain her version of the
incident.

) Finally, the termination letter also relied on the
prior written reprimands, including the one whicly concerned Mrs. Daugherty's
seeking out union assistance. Mr. Ransam admitted that this was
a reason for the discharge.

In light of all of the foregoing and the additional
evidence of anti-union animus as exhibited by the findings
involving Section 19(a) (1) of the Order set forth below,
it is concluded that the Activity issued the written repri-
mands to Mrs. Daugherty and discharged her on April 30 because
she contacted, sought assistance from and was active on be-
half of AFGE Local 1486. By this discriminatory treatment
of Mrs. Daugherty the Activity violated Sections 19 (a) (2)
and (1) of the Order. 36/

36/ Even if Mrs. Daugherty's Union activity were only
a cause of the discriminatory treatment, such treatment
would violate the Order. c. £. U. S. Postal Service, Berwyn
Post Office, Illinois, A/SLMR No. 272 (1973) and the cases
cited by the Administrative Law Judge at page 17.
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C. Section 19(a) (1) violations

It is concluded that the activity violated .
Section 19(a) (1) of the Order by Mr. Ransom's anti-union
remarks at the meetings of March 8 and 9. The remarks
would clearly have the effect of undermining employees’
confidence in the Union and would interfere with and
coerce with employees' from exercising their rights
guaranteed by the Order.

Similarly, the requests of both Ms: Hull and Ms. Littlefield by Mr.

Ransom and Mrs. Morton that they engage in surveillance and report on

Mrs. Furfari 37/ and her union activity and the statements made by Mrs. Morton
and Mr. Ransom to Ms. Hull and Ms. Littlefield connecting

Mrs. Daugherty's discharge to her Union Activity interfered

with protected employee rights and therefore constitute violations

of Section 19(a) (1) of the Order.

The questions asked by Mr. Ransom of Mr. Furfari, a job
applicant, 38/ concerning Mrs. Furfari's Union activity and how \
mich Mr. Furfari knew about her activities.would interfere (
with employees' rights as guaranteed by the Order and violate ‘
Section 19(a) (1) of the Order.

The March notice limiting employees rights to discuss
the Union while "on duty " clearly interfere with the
employees' protected rights. "On duty" refers to the
employee's entire work day and not just "work time." While
an employer may have a right to limit employees' conversations

37/ The complaint in the subject case originally
alleged on Section 19(a) (2) violation with respect to
Mrs. Furfari. On May 10, 1974, the Assistant Regional
Director dismissed... "Those portions of the complaint
relating to the alleged discrepant treatment of Mrs. Susie
Furfari..." At the hearing before me, I ruled that evidence
concerning other employees would be admitted for Section
19(a) (1) purposes, even if it involved conduct affecting
Mrs. Furfari, because such conduct would interfere with
those other employees' rights. No evidence would be
admitted that dealt..solely with Mrs. Furfari where no
other employee was involved. This ruling was made because
the dismissal language is not clear. The AFGE Local 1486,
in its brief, asks that I reverse the ruling and consider
evidence affecting only Mrs. Furfari. The Union's request is
denied.

38/ For purposes of the Order a job applicant is an
"employee" whose rights must be protected.
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about a union while the employee is actually working,

such an interference is violative of Section 19(a) (1)

of the Order when it applies, as it did in this case, while
the employees were on breaks. The evidence established
while employees were on breaks and lunch hours, and using
the "family room" there were no restrictions on what they
could talk about, except this one prohibiting them from
discussing the Union. This clearly violates Section 19(a) (1)
of the Order. Similarly the directions, SS-0I-34-2,

which prohibits employees from talkina

to union representatives on"duty time" unless certain pro-
cedures are followed interferes with employees' protected
rlghts. The direction is not limited to "work time" and/or
to union representatives who are not employees. This is too
broad an interference with employee rights and violates
Section 19(a} (1) of the Order.

Recommendations

Having found that Respondent has engaged in conduct
which is violative of Sections 19(a) (1) and (2) of the
Order, I recommend that the Assistant Secretary of Labor
for Labor-Management Relations adopt the following
order designed to effectuate the purposes of Executive
Order 11491.

RECOMMENDED ORDER

Pursuant to Section 6(b) of Executive Order 11491,
as amended, and Section 203.25 of the Regulations, the
Assistant Secretary of Labor for Labor-Management Relations,
hereby orders that the Department of the Air Force, Offutt
Air Force Base, shall:

1. Cease and desist from:

(a) Discharging, disciplining or discriminating
in any other manner against Lucile Daugherty, and any other
employee or applicant for employment, in regard to their
hire or tenure of employment, or any other condition of
employment to discourage membership in the American
Federation of Government Employees, AFL-CIO, Local 1486, or
any other labor organization.

(b) Interfering with, restraining, or coercing
Lucille Daugherty, Linda Hull and Carol Littlefield, or
any other employee by interrogating them as to their
Union membership or sympathies and by engaging or requesting
such employees to engage in surveillance of the protected
activities of members of AFGELocal 1486 .
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(c) Issuing policies and/or regulations which
unlawfully deny employees the rlght to discuss Union activi-
ties under the same circumstances in which employees are

permitted to discuss other matters which are not work-related,

and which discriminate against those employees who select
a Union representative as their personal representative
under agency complaint or grievance procedures.

(d) Applying and/or enforcing existing p;ocedures,
policies and regulations, in a manner which discriminates
against members of AFGE Local 1486, or any other Union.

(e) 1In any like or related manner interfering
with, restraining, or coercing its employees in the exercise
of rights assured by Section l(a) of Executive Order 11491,
as amended.

2. Take the following affirmative action in order to
effectuate the purposes and provisions of the Order:

(a) Offer Lucile Daugherty immediate and full
reinstatement to her former or substantially equivalent
position, without prejudice to her seniority or toher rights
and privileges, and make her whole for any loss of income
she may have suffered by reason of its discrimination by
paying to her a sum of money egual to the amount which she
would have earned or received from the date of her discharge
to the date of Respondent's offer of reinstatement, less
her net earnings during such period; the sum so paid to
draw interest at the rate of 6 percent per annum until
payment.

(b) Rescind and retract all notices regarding
discussion of Union activities on duty-time and the Base
regulations labeled SS-01-34-2.

(c) Post at all activities at Offutt Air Force
Base which employ Non-appropriated Fund employees copies of
the attached Notice on forms to be furnished by the
Assistant Secretary of Labor for Labor-Management Relations.
Upon receipt of such forms, they shall be signed by the
Base Commander and shall be posted and maintained by him
for sixty consecutive days thereafter in conspicuous places
including all bulletin boards and other places where notices
to employees are customarily posted. The Base Commander
shall take reasonable steps to insure that such notices
are not altered, defaced, or covered by any other material.

(d) Pursuant to Section 203.26 of the Regulations,
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NOTICE TO ALL EMPLOYEES
notify the Assistant Secretary in writing within twenty

(20) days from the date of this Order as to what steps PURSUANT TO
have been taken to comply herewith.

A DECISION AND ORDER OF THE

z Z / 22%; ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
AMUEL A. CHAITOVITZ

and in order to effectuate the policies of
Administrative Law Judge

EXECUTIVE ORDER 11491, AS AMENDED
Dated: June 10, 1976

Washington, D. C. LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT discharge, discipline or discriminate
in any other manner against Lucille Daugherty, and any other
employee or applicant for employment, in regard to their
hire or tenure of employment, or any other condition of
employment to discourage membership in the American
Federation of Government Employees, AFL-CIO, Local 1486,
or any other labor organization.

WE WILL NOT interfere with, restrain, or coerce
Lucille Daugherty, Linda Hull and Carol Littlefield, or
any other employee by interrogating them as to their
Union membership or sympathies and by engaging or re-
questing such employees to engage in surveillance of
the protected activities of members of AFGE Local 1486.

WE WILL NOT issue policies and/or regulations which
unlawfully deny employees the right to discuss Union activi-
ties under the same circumstances in which employees are
permitted to discuss other matters which are not work-
related, and which discriminate against those employees
who select a Union representative as their personal repre-
sentative under agency complaint or grievance procedures.

WE WILL NOT apply and/or enforce existing procedures,
policies and regulations, in a manner which discriminates
against members of AFGE Local 1486, or any other Union.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce our employees in the exercise of
rights assured by Section 1l(a) of Executive Order 11491,
as amended.
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WE WILL offer Lucille Daugherty immediate and full
reinstatement to her former or substantially equivalent
position, without prejudice to her seniority or other rights
and privileges, and make her whole for any loss of income
she may have suffered by reason of its discrimination by
paying to her a sum of money equal to the amount which
she would have earned or received from the date of her
discharge to the date of Respondent's offer of reinstate-
ment, less her net earnings during such period; the sum
so paid to draw interest at the rate of 6 percent per
annum until payment.

. WE WILL rescind and retract all notices regarding
discussion of Union activities on duty-time and the Base
regulations labeled SS-0I-34-2.

(Agency or Activity)

Dated: By:

(Signature) (Title)

This Notice must remain posted for 60 consecutive days from
the date of posting, and must not be altered, defaced or
covered by any other material.

If employees have any questions concerning this Notice

or compliance with its provisions, they may communicate
directly with the Regional Administrator, Labor-Management
Services Administration. United States Department of Labor,

whose ‘address is: Federal Office Building, 911 Walnut Street,

Room 2200, Kansas City, Missouri 64106.
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January 24, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTIONS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF TRANSPORTATION,

UNITED STATES COAST GUARD SUPPORT CENTER,
THIRD DISTRICT,

GOVERNORS ISLAND, NEW YORK

A/SLMR No. 785

This case arose when District 1, Pacific Coast District, Marine
Engineers Beneficial Association, AFL-CIO (Petitioner) filed petitions
seeking elections in a unit of Deckhands and Oilers as well as a unit of
Masters and Chief Engineers engaged in ferryboat operations at the
Activity. The Petitioner and the Activity, as well as the United Marine
Division, Local 333, International Longshoremans Association, AFL-CIO
(Intervenor), were in agreement as to the scope and composition of the
claimed units; however the Regional Administrator issued a Notice of
Hearing for the purpose of eliciting evidence on the status of certain
employees who the Intervenor sought to exclude from a proposed unit of
Deckhands and Oilers, and, on the status of Deckhands and Oilers who
occasionally work at additional pay as Masters and Chief Engineers.

The Assistant Secretary found that the units sought were appro-
priate for the purpose of exclusive recognition and directed elections
in those units. Further, he found that employees having temporary
employment status pending the establishment of a Civil Service Register
(Tapers) should be included in the unit of Deckhands and Oilers. Based
on a lack of evidence the Assistant Secretary did not pass upon the
eligibility of employees having Intermittent and Temporary status in the
unit of Deckhands and Oilers. He found that Deckhands and Oilers who
occasionally work as Masters and Chief Engineers should be included in
the unit of Masters and Chief Engineers, and, further, that when such
employees return to their normal work as Deckhands and Oilers they
should be included in that unit. Accordingly, he found that such
employees were eligible to vote in the election provided that their

voting eligibility was determined at the time of the election in accordance

with the foregoing eligibility principles.



A/SLMR No. 785

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF TRANSPORTATION,

UNITED STATES COAST GUARD SUPPORT CENTER,

THIRD DISTRICT,

GOVERNORS ISLAND, NEW YORK l/

Activity
and Case Nos. 30-6623(RO) and
30-6676 (RO)

DISTRICT 1, PACIFIC COAST DISTRICT,
MARINE ENGINEERS BENEFICIAL
ASSOCIATION, AFL-CIO

Petitioner

and

UNITED MARINE DIVISION, LOCAL 333,
INTERNATTONAL LONGSHOREMANS ASSOCIATION, AFL-CIO 2/

Intervenor

DECISION AND DIRECTION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order
11491, as amended, a consolidated hearing was held before Hearing
Officer Eleanore S. Goldberg. The Hearing Officer's rulings made at the
hearing are free from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, the Assistant Secretary
finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.

1/ The name of the Activity appears as amended at the hearing.
2/ The name of the Intervenor appears as amended at the hearing.
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2. In Case No. 30-6623(RO), the Petitioner, District 1, Pacific
Coast District, Marine Engineers Beneficial Association, AFL-CIO, seeks
an election in a unit of all Deckhands and Oilers engaged in Governors
Island ferryboat operations at the U.S. Coast Guard Support Center,
Third District, New York, excluding employees engaged in Federal per-
sonnel work in other than a purely clerical capacity, management
officials, confidential employees, supervisors as defined in the Order,
and employees who do not perform ferryboat operating duties. In Case
No. 30-6676(R0), the same Petitioner seeks an election in a unit of
Masters and Chief Engineers engaged in Governors Island ferryboat operations
at the U.S. Coast Guard Support Center, Third District, New York, excluding
employees engaged in Federal personnel work in other than a purely
clerical capacity, management officials, confidential employees, other
supervisors as defined in the Order, and employees who do not perform
ferryboat operating duties.

At the hearing, the parties were in agreement generally as to the
scope and composition of the claimed units and stipulated that a separate :
supervisory unit of Masters and Chief Engineers and a separate nonsuper-
visory unit of Deckhands and Oilers would be appropriate for the purpose
of exclusive recognition. However, the Regional Administrator issued
an order consolidating the instant cases and a Notice of Hearing, in
part, for the purpose of eliciting evidence on the status of certain
employees who the Intervenor, United Marine Division, Local 333, Inter-
national Longshoremans Association, AFL-CIO, seeks to exclude from the
claimed nonsupervisory unit and on the status of certain Deckhands and
Oilers who occasionally work as Masters and Chief Engineers at addition-
al pay who the Intervenor seeks to include in the claimed supervisory
unit herein. Contrary to the Intervenor, the Petitioner and the Activity
contend that the proposed exclusions from the nonsupervisory unit are
unwarranted, and the Activity contends that Deckhands and Oilers who
occasionally work as Masters and Chief Engineers should be included in
the claimed nonsupervisory unit. 3/

The record discloses that the Activity operates three diesel-
electric ferryboats on a rotating tour of duty transporting passengers
and vehicles between Governors Island, New York and Manhattan. On
November 25, 1966, under Executive Order 10988, the Activity granted
exclusive recogntion to the Intervenor, which, at that time, was

3/ With respect to the proposed supervisory unit, it should be noted
that Section 24, paragraph 2 of the Order, states: '"This Order does
not preclude...(2) the renewal, continuation or initial according of
recognition for units of management officials or supervisors repre-
sented by labor organizations which historically or traditionally
represent the management officials or supervisors in private industry
and which hold exclusive recognition for units of such officials or
supervisors in any agency on the date of this Order." The evidence
establishes that the Petitioner and the Intervenor are essentially
maritime unions which represent supervisors in private industry and
hold, or have held, exclusive recognition in the Federal sector for
such supervisory personnel.
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affiliated with the National Maritime Union, AFL-CIO (NMU), for a mixed
unit of ferryboat operating personnel, including Masters, Chief Engineers,
Deckhands and Oilers. Thereafter, on January 17, 1972, under Executive
Ozder 11491, the Intervenor was certified as the exclusive representative
of:

"Supervisory ferryboat operating personnel engaged in the Governors
Island ferryboat operation, including full-time Masters and Chief
Engineers, but excluding nonsupervisory ferryboat operating person~
nel, Deckhands and Oilers, and Deckhands and Oilers who occasionally
perform Masters and Chief Engineer duties on additional pay assign-
ments. Also excluded are supervisory personnel and management
officials of the Activity not performing ferryboat operating duties."

The record reveals that employees in the claimed supervisory unit
are subject to special pilotage and license requirements and that in
order to maintain ferryboat operations at the Activity some 48 civilian
employees are utilized on a three shift watch, seven days a week. The crew
complement includes: 7 Masters, 6 Chief Engineers, 14 Oilers, and 21
Deckhands. 1In this regard, the record reveals that 6 Oilers and 2
Deckhands are full-time employees having temporary employment status
pending the establishment of a Civil Service Register (Tapers); 1 Oiler
is a part-time employee without a regular tour of duty and is classified
as Intermittent (Intermittent); and 1 Deckhand is a full-time temporary
employee with a time limitation (Temporary).

Under all of the circumstances, and noting particularly the agreement
of the parties as to the scope of the units sought and the fact that
they conform substantially to the units represented by the Intervenor, I
find that the claimed separate units of Deckhands and Oilers and Masters
and Chief Engineers are appropriate for the purpose of exclusive recog-
nition as the employees involved share a clear and identifiable community
of interest and such units will promote effective dealings and efficiency
of agency operations.

As noted above, certain eligibility questions were raised herein.
Thus, there is disagreement among the parties with regard to the in~
clusion in the nonsupervisory unit of Tapers, Intermittents and Tempo-
raries, as well as of Deckhands and Oilers who occasionaily work as
Masters and Chief Engineers at extra pay.

TAPERS

As of February 26, 1976, the Activity had eight employees on Taper
assignments, 6 Oilers and 2 Deckhands. Such appointments were made
because there were insufficient eligibles on Civil Service Registers for
filling vacancies for ferryboats operations. The record reveals that
Taper appointments are full-time positions without time limitations and
that employees who are Tapers have their appointments converted to career
employment within 90 days after three years of service. In this connection,
the record shows that of the employees currently engaged in ferryboat
operations at the Activity seven career employees were Tapers at one
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time and that employees with Taper assignments often reach career
status prior to three years of service. Moreover, employees with Taper
assignments have the same supervision, job skills, work duties, health
benefits, life insurance, and are subject to the identical maritime pay
scale and special overtime wages as other career ferryboat employees.
Under these circumstances, I find that employees with Taper assignments
have a reasonable expectancy of continued employment for a substantial
period of time, and I shall include them in the nonsupervisory unit of
Deckhands and Oilers found appropriate. 4/

INTERMITTENTS and TEMPORARIES

The Intervenor seeks to exclude from the claimed nonsupervisory
unit employees having Intermittent and Temporary appointments, whereas
the Petitioner and the Activity seek to have such employees included in
the aforementioned unit. The record indicates that employees with
Intermittent status are part-time employees who may work from 8 to 64
hours per week and are subject to irregular tours of duty. Employees
who have Intermittent status work on an "as needed" basis and do not
enjoy the same life insurance, health benefits and leave accrual as
other ferryboat employees. While the record indicates that the Activity
began to hire Intermittents in 1967 or 1968, little or no evidence
appears in the record as to the current status of Intermittent employees
or their continued expectancy for future employment. Similarly, while
the record demonstrates that employees having Temporary status appoint-
ments have been occasionally used as summer replacements for career
ferryboat employees and that Temporaries may hold their appointment
status for six months to one year, insufficient evidence was adduced at
the hearing regarding whether or not employees holding Temporary status
appointments have a reasonable expectancy of future employment or as to
their current employment status. Under these circumstances, I conclude
that there is insufficient evidence on which to determine the eligibility
of employees having Intermittent and Temporary status. Accordingly, I
make no findings in this regard. 5/

DECKHANDS AND OILERS WHO OCCASIONALLY WORK AS MASTERS AND CHIEF ENGINEERS

The record reflects that since 1971 Deckhands and Oilers who hold
pilotage endorsements and U.S. Coast Guard licenses have occasionally
worked as Masters and Chief Engineers at additional pay and that this
situation is likely to continue in the future. In this regard, the
evidence reveals that Deckhands who have appropriate pilotage endorse-
ments have worked as Masters at the Activity's ferryboat operations from
4 to 55 days per year since 1971 and that Oilers with U.S. Coast Guard
licenses have worked as Chief Engineers from 4 to 177 days during the
same time period. Moreover, the record shows that when Deckhands and

4/Cf. United States Department of Agriculture, Forest Service, Francis
Marion and Sumter National Forests, A/SLMR No. 227.

5/While I have made no finding as to the eligibility of employees having
Intermittent or Temporary status in the claimed nonsupervisory unit,
such employees may, of course, vote subject to challenge.
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Oilers work as Masters and Chief Engineers, they utilize the same skills,
receive the same pay, perform the same jobs, and are subject to identical
working conditions as other Masters and Chief Engineers, and that the
senority accrued for watches and leave as Masters or Chief Engineers is
not transferable to the Deckhand and Oiler categories. Similarly, when
such employees return to their regular Deckhand and Oiler positions

their jobs and working conditions are identical to other Deckhands and
Oilers. Under these circumstances, I find that Deckhands and Oilers who
work occasionally as Masters and Chief Engineers should be included in
the claimed supervisory unit found appropriate during those periods when
they work in such capacities, and, further, that when such employees
return to their normal work as Deckhands and Oilers they should be
included in the nonsupervisory unit found appropriate herein. Accord-
ingly, such employees will be eligible to vote in the election to be

held herein, with the provision that their voting eligibility should be
determined at the time of the election in accordance with the above
stated eligibility principles. 6/

Based on all of the foregoing, I find that the following employees
constitute units appropriate for the purpose of exclusive recognition
under Executive Order 11491, as amended:

All Deckhands and Oilers engaged in Governors Island ferryboat
operations at the U.S. Coast Guard Support Center, Third District,
New York, excluding employees engaged in Federal personmnel work in
other than a purely clerical capacity, management officials,
confidential employees, supervisors as defined in the Order, and
employees who do not perform ferryboat operationms.

All Masters and Chief Engineers engaged in Governors Island ferryboat
operatiorms at the U.S. Coast Guard Support Center, Third District,

New York, excluding employees engaged in Federal personnel work in
other than a purely clerical capacity, management officials, con-
fidential employees, other supervisors as defined in the Order, and
employees who do not perform ferryboat operations.

DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among employees in the

units found appropriate, as early as possible, but no later than 60 days
from the date below. The appropriate Area Administrator shall supervise
the elections, subject to the Assistant Secretary's Regulationms.

Eligible to vote are those in the units who were employed during the payroll
period immediately preceding the date below, including employees who did
not work during that period because they were out ill or on vacation or

on furlough, including those in the military service who appear in

person at the polls. Ineligible to vote are employees who have quit or
were discharged for cause since the designated payroll period and who

6/ See Department of Interior, Bureau of Land Management, District Office,
Lakeview, Oregon, A/SLMR No. 212.
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have not been rehired or reinstated before the election date. Those
eligible shall vote whether they desire to be represented for the
purpose of exclusive recognition by District 1, Pacific Coast District,
Marine Engineers Beneficial Association, AFL-CIO; by the United Marine
Division, Local 333, International Longshoremans Association, AFL-CIO;

o L5 L

Bernard E. Delury, Assistant Si;EE;QI§
Secretary for Labor-Management<Rélations

Dated, Washington, D. C.
January 24, 1977
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January 27, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

UNITED STATES AIR FORCE,
VANDENBERG AIR FORCE BASE,
CALIFORNIA

A/SIMR No. 786

This case involved an unfair labor practice filed by the National
Federation of Federal Employees, Local 1001 (Complainant) alleging,
in substance, that the Respondent, Vandenberg Air Force Base, violated
Section 19(a) (1) of the Order by reprimanding an employee because he
circulated a union authorization petition and by placing the employee on
sick leave indefinitely, after he had injured his back, in retaliation
for his union activity. At the hearing, the Complainant was permitted
to amend the complaint to include Section 19(a) (2) and (4) allegations
based upon Respondent's having placed the employee on sick leave and its
subsequent processing of that employee's disability discharge.

The Administrative Law Judge found that the Respondent's conduct
was violative of Section 19(a) (1) because the reprimand was, in fact,
issued in response to the employee's solicitation. He also concluded
that the Respondent further violated Sectiof 19(a) (1) when a supervisor
questioned the employee regarding his solicitation shortly after the
reprimand was given. With respect to the Complainant's contention that
the Respondent's actions in placing the employee on sick leave and
processing his disability discharge were violative of the Order, the Admin-
istrative Law Judge found that such actions were motivated by the Respondent's
desire not to aggravate an injury the employee had incurred while on the
job and were, therefore, not violative of Section 19(a) (1) and (2).

The Assistant Secretary adopted the findings and conclusions of the
Administrative Law Judge but noted the latter's inadvertent failure to
indicate that he had permitted an amendment of the complaint to include
a Section 19(a)(4) allegation or to make a specific finding with respect
to such allegation based upon the Respondent's actions in placing the
employee on sick leave and processing his disability discharge. How-
ever, as it was clear from a reading of the Administrative Law Judge's
Recommended Decision and Order that he intended to dismiss the Section
19(a) (4) allegation, and as the record did not support such allegation,
the Assistant Secretary found that the dismissal of the Section 19(a) (4)
allegation was warranted.

Accordingly, the Assistant Secretary ordered that the Respondent

cease and desist from the conduct found violative of the Order and that
it take certain affirmative actioms.

A/SLMR No. 786

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES AIR FORCE,
VANDENBERG AIR FORCE BASE,
CALIFORNIA

Respondent

and Case No. 72-5702(CA)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 1001

Complainant

DECISION AND ORDER

On October 29, 1976, Administrative Law Judge Samuel A. Chaitovitz
issued his Recommended Decision and Order in the above-entitled pro-
ceeding, finding that the Respondent had engaged in certain unfair
labor practices and recommending that it take certain affirmative actions
as set forth in the attached Administrative Law Judge's Recommended
Decision and Order. No exceptions were filed to the Administrative
Law Judge's Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Adminis-
trative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon consider-
ation of the Administrative Law Judge's Recommended Decision and Order
and the entire record in the subject case, and noting particularly that
no exceptions were filed, I hereby adopt the Administrative Law Judge's=
findings, conclusions and recommendations. 1/

1/ While permitting an amendment of the complaint at the hearing to include
Section 19(a)(2) and (4) allegations based upon the Respondent's having
placed employee Clovis Rains on sick leave and its subsequent processing
of Rains' disability discharge, the Administrative Law Judge inadvertently
failed to indicate that he had permitted an amendment of the complaint to
include a Section 19(a) (4) allegation or make a specific recommendation
with respect to such allegation. However, as it is clear from a reading
of his Recommended Decision and Order that the Administrative Law Judge
intended to dismiss the Section 19(a)(4) allegation, and as the record
does not support such allegation, I find that dismissal is warranted.



ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203.26(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the United States Air
Force, Vandenberg Air Force Base, California, shall:

1. Cease and desist from:

(a) Reprimanding Clovis Rains, or any other employee, because
of his activity on behalf of Local 1001, National Federation
of Federal Employees, or any other labor organization.

(b) Interrogating employees concerning their activities on
behalf of Local 1001, National Federation of Federal Employees,
or any other labor organization.

(¢) 1In any like or related manner interfering with, restraining,
or coercing employees in the exercise of rights protected by
Executive Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and policies of the Executive Order:

(a) Remove the September 11, 1975, reprimand from the personnel
file of Clovis Rains.

(b) Post at all its facilities at the Officers’ Club copies

of the attached notice marked "Appendix" on forms to be fur-
nished by the Assistant Secretary of Labor for Labor-Management
Relations. Upon receipt of such forms they shall be signed by
the Vandenberg Air Force Base Officers' Club Manager, and shall
be posted and maintained by him for 60 consecutive days there-
after, in conspicuous places, including all bulletin boards and
other places where notices to employees are customarily posted.
The Officers' Club Manager shall take reasonable steps to insure
that such notices are not altered, defaced, or covered by any
other material.

(c) Pursuant to Section 203.27 of the Regulations, notify the

Assistant Secretary of Labor for Labor-Management Relations, in
writing, within 30 days from the date of this order as to what

steps have been taken to comply herewith.

IT IS FURTHER ORDERED that the complaint, insofar as it alleges
violation of Section 19(a)(2) and (4) of the Order be, and it hereby
is, dismissed.

Dated, Washington, D. C.
January 27, 1977

fﬁ/ ptzze!

d 4
(._.-“Bernard E. Delury, Assistant Secr#tary of
Labor for Labor-Management“Relat¥ons
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APPENDIX
NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:
WE WILL NOT reprimand Clovis Rains, or any other employee, because of
his activity on behalf of Local 1001, National Federation of Federal
Employees, or any other labor organization.
WE WILL NOT interrogate employees concerning their activities on behalf
of Local 1001, National Federation of Federal Employees, or any other labor
organization.
WE WILL NOT in any like or related manner interfere with, restrain, or
coerce employees in the exercise of rights protected by Executive Order

11491, as amended.

WE WILL remove the September 11, 1975, reprimand from the files of
Clovis Rains.

(Agency or Activity)

Dated: BY:

(Signature)

This Notice must remain posted for 60 consecutive days from the date of
posting, and must not be altered, defaced, or covered by any other material.

If employees have any question concerning this Notice or compliance with

any of its provisions, they may communicate directly with the Regional
Administrator for Labor-Management Services, Labor-Management Services
Administration, United States Department of Labor whose address is: Room 9061,
Federal Building, 450 Golden Gate Avenue, San Francisco, California 94102.
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U.S. DEPARTMENT OF LABOR

Ornicz or Apsanustaamive Law Junoms

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

LI I I I R R I I I R N R A AR Y

In the Matter of

UNITED STATES AIR FORCE
VANDENBERG AIR FORCE BASE, CA.

Respondent
and CASE NO. 72-5702 (CA)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, Local 1001

Complainant

D I I N R A A A R )

Frank L. Sprague, Esquire
James W. London, Esquire
U.S. A.F. Headquarters
43920 Aerospace Support Group (SAC)
Judge Advocate General
Vandenberg AFB, California 93437

For the Respondent
Marie C. Brogan
President NFFE Local 1001
Post Office Box 1935
Vandenberg AFB, California 93437
For the Complainant

Before: SAMUEL A. CHAITOVITZ
Administrative Law Judge
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RECOMMENDED DECISION AND ORDER

Statement of the Case

This proceeding arises under Executive Order 11491, as
amended, herein called the Order. On November 10, 1975 a
complaint was filed by Local 1001, National Federation of
Federal Employees, hereinafter called the Union or Local 1001
NFFE, alleging that United States Air Force, Non-Appropriated
Fund, Vandenberg Air Force Base, hereinafter called the
Activity, violated Sections 19(a) (1) and (2) of the Order.

The complaint specifically alleged that the Activity violated
Sections 19(a) (1) and (2) of the Order by reprimanding

employee Clovis Rains because Mr. Rains had been soliciting
signatures of employees on a petition requesting a representation
election on behalf of Local 1001 NFFE. The complaint further
specified that, on November 5, 1975 Mr. Rains, after injurying
his back at work, was placed on sick leave indefinitely in
retaliation for his union activity.

The Regional Administrator, by letter dated May 11, 1976
partially dismissed the complaint. In his letter the Regional
Administrator stated that he was dismissing the Section 19(a)
(2) allegation because it concluded based on California National
Guard, A/SLMR No. 348, that a reprimand for soliciting
Signatures is not a violation of Section 19(a) (2). The
letter stated further that the Section 19(a) (1) allegations
were not affected. The Union did not appeal this partial
dismissal. Pursuant to the Rules and Regulations of the
Assistant Secretary of Labor for Labor Management Relations,
herein called the Assistant Secretary, a Notice of Hearing
on Complaint with respect to the allegations that Section
19(a) (1) of the Order was violated was issued on June 14,

1976 by the Regional Administrator for the San Francisco
Region.

A hearing was held before the undersigned in Santa Maria,
California. Both parties were represented at the hearing and
were afforded full opportunity to adduce evidence, call, examine
and cross-examine witnesses and argue orally. Both parties
have filed briefs which have been duly considered.
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Upon the entire record in this matter, 1/ including my
observgtion of the witnesses and their demeanor, I make the
following findings of fact, conclusions of law and recommendation.

Findings of Fact

1. Clovis Rains was at all times material herein an

e@ployee of the Officers' Club located on the Vandenberg
Air Force Base.

2. Mr. Rains first came to work at the Officers' Club
in 1970 as a busboy and then dishwasher. About a year later
in the latter part of 1971, he became a janitor and at some
time subsequent, during 1973, he became janitor foreman. In
1975, in addition to Mr. Rains, there were two other janitors,
one worked days and one was on the night shift.

3. As janitor foreman, Mr. Rains did not hire or fire
employees; he did not appraise or évaluate employees; he did
not interview prospective employees; he did not set the hours
or schedule hours of work; he did not approve annual or sick
leave; he did not reward or discipline employees; and he
did not effectively recommend any of the foregoing. He worked
the day shift and he would look over party plans and setups when
he reported for work. Hw would then decide how the tables were
to be setup and direct the other day janitor in making these
special party arrangements. This work assignment was merely a
form of work division and was rather routine work. Mr. Rains
would also work setting up these party setups and spent most
of his time performing the usual janitorial duties. He did
not in any way assign work or direct the night janitor.

4, Sometime prior to July 1, 1975 Mr. Rains was called
into the office of Captain Wesley M. Bitters, who was then
Officer's Club Manager, and who informed Mr. Rains that as
of July 1, 1975, and for a period of 90 days, Mr. Rains
would no longer be the janitor foreman.

1/ A deposition of Jeffrey Scott Brown was taken by the
parties subsequent to the close of the hearing herein and has
been submitted into evidence. Mr. Brown's deposition is herby
marked Joint Exhibit No. 1, received into evidence and made
part of the record in this matter.
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5. As of July 1 Mr. Rains in fact no longer gssigned
any work to the other janitors, on occasion was assigned to
the night shift by himself and by September }975 there was
only one other janitor in addition to Mr. Rains, and Mr. Rains
did not to any extent supervise him.

6. Prior to September 1975 Mr. Rains had received at
least one award for his good work, Employee of the Quarter
in 1974, he had received no reprimands and was apparently
considered a good worker by his supervisors.

7. During 1975 there were about 44 employees in the
Officers' Club, not including the office staff.

8. During the latter part of August 1975 Mr. Rains
began soliciting signatures from employees on a petition on
behalf of Local 1001 NFFE. He solicited these signatures

during the work day, but during coffee, lunch and other
"breaks."

9. On or about September 9, 1975 Mr. Rains was at_the
Officers' Club at about 5:30 a.m., before his starting time
of about 6:00 a.m. On that day Airman Joseph Ga;wick, an
employee of the Vandenberge, Noncommissioned Officers' Club
arrived at the Officers' Club at about 5:30 a.m. gnd was
admitted by Mr. Rains. 2/ Mr. Rains and Mr. Garwick sat
down in the dining room and had coffee together; they sat
there about 15 minutes. Mr. Garwick then left to look for
Captain Bitters and Mr. Rains clocked in at about 6:90 a.m.
After being unable to find Captain Bitters, Mr. Garwick went
to the lounge and sat and had some hot chocolate. During

2/ Mr. Garwick was there to see Captain Bitters to
explore the possibility of transferring of some employees .
between the Officers' Club and the Noncommissioned Officers
Club.
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this period of time Mr. Rains was working; he was mopping
up the bar. 3/ While Mr. Garwick sat drinking his chocolate
he saw Captain Bitters pass by. Upon finishing his hot
chocolate Mr. Garwick went looking for Captain Bitters but
could not then locate him.

10. During the morning of September 9, Captain Bitters,
after having received complaints that the restrooms were
dirty, told Mr. Rains to clean the restrooms. Subsequently
the restrooms were apparently either not cleaned or not
adequately cleaned.

11. During the morning of September 9, before lunch,
Mr. Rains was ordered to go with warehouseman Manuel Cuellar
to the commissary to pick up supplies. The supplies were
apparently delayed. Mr. Cueller was instructed to return to
the Officers' Club and Mr. Rains was to wait for the supplies.
Mr. Rains remained at the commissary, picked up the supplies
and delivered them to the Officers' Club's warehouse. By the
time he had finished running his errands, it was quitting
time and Mr. Rains clocked out.

12. On or about September 9 or 10 Mr. Rains solicited a
the signature of Mr. Jeff Brown, a bus boy, in the Local 1001
NFFE, while Mr. Brown was on a coffee break. Head Chef and
Kitchen Manager Mal Gaudin observed this.

13. Mr. Gaudin, soon after Mr. Brown signed the petition,
told Mr. Brown that he could lose his job for signing the
union petition. Later that same evening Captain Aanstad and
Mal Gaudin asked Mr. Brown what the petition was about, who
was circulating it and who else had signed it.

l4. During September 9th and 10th, Captain Bitters
advised Captain Aanstad that Mr. Rains had not adequately
cleaned up the restrooms on September 9th and had been seen

3/ The juke box might have been playing while
Mr. Rains cleaned. It was apparently his habit to play
the juke box while he worked. The Activity had never
expressed any disapproval of this habit.
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talking to Mr. Garwick. Captain Bitters did not either
first consult with Mr. Rains, or Sargeant Mackle before
reporting these shortcomings to Captain Aanstead. 4/

~®

15. Mr. Rains was called into Captain Aanstad's
office on September 1l. Captain Bitters and Sargeant Mackle
were present. For two hours or so work schedules were
discussed. Then Mr. Rains was given a letter of reprimand
signed by Captain Aanstad reprimanding Mr. Rains for not
cleaning up the restrooms and for loafing for 30 minutes
with Mr. Garwick, both allegedly occuring on September 9, 1976.

16. Sometime after this Mr. Gaudin asked Mr. Rains how
many people he had signed up on the union petition.

17. Apparently during September 1975 Mr. Rains received
an on the job injury and went on sick leave. He returned to
work on -Gctober 9, 1975 after two weeks sick leave and
presented a doctor's note stating that he could return to
work but that permanently he should avoid excessive stooping
and bending and should not lift more than 50 pounds.

Mr. Rains then went on two weeks vacation.

18. Upon returning to work on about November 5, Mr. Rains
returned to work and received notification that he was being
placed on sick leave. By memorandum dated November 6, 1975
Mr. Rains was advised that the Activity was considering
separating him for disability based on the above described
doctor's note.

19. The Union on behalf of Mr. Rains opposed this action
and by memorandum dated November 17, 1975 the Activity advised
Mr. Rains that he was being separated for disability as of a
date in the future. Such separation was cancelled by a
personnel action dated December 23, 1975.

4/ Captain Bitters had been the Officers' Club Manager
during 1975 until September 1. On September 1 Captain Aanstad
became the Club Manager. Sargeant Mackle, on Septemberl, became
the Officers' Club's operations manager and as such Mr. Rains
immediate superior. Captain Bitters stayed on after September 1
as a type of consultant.
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20. In January 1976 Mr. Rains was cleared by a doctor
tg return to work and he was permitted to return to work in
mid January 1976.

Conclusions of Law

1. At the hearing the Union was permited to amend the
complaint so as to add the allegation that the Activity
violated Section 19(a) (2) of the Order because it allegedly
placed Mr. Rains on sick leave and attempted to separate
him for his disability because of his union activity. Such
amendment was permitted because the treatment of Mr. Rains
was the subject of the complaint and the Section 19 (a) (2)
allegation was dismissed by the Regional Administrator from
the original complaint only with respect to the September 11
reprimand. Permitting such amendment did not involve any
proof of additional facts or incidents. 5/ The Union was
not permitted to amend the complaint to allege that the
treatment of Mr. Brown and other employees also violated the
Order, because such incidents, which occurred in many instances
before the instant complaint was filed, were separate incidents
and were not included within the language of the complaint.
Further, the complaint was quite specific in that it only
dealt with the treatment of Mr. Rains. It would have been
improper to permit an amendment to raise totally different
incidents and allegations.

2. Mr. Rains was not a supervisor within the meaning
of the Order either prior to or subsequent to July 1, 1975.
The only possible supervisory duties Mr. Rains exercised
involved the assignment of setting up parties, but this
apparently involved only routine work and was more in the
nature of the type of duties of every lead man or senior man.
After July 1, Mr. Rains didn't even have this routine duty.

5/ The Activity was advised that it could request
additional time to present its case if it felt the
amendment would require it. The Activity did not request
any additional time.
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3. Mr. Rains' conduct during late August and early
September 1975 in soliciting signatures in support of
Local 1001 NFFE is conduct protected by the Order.

4. The Activity through its supervisors became aware
that Mr. Rains was engaging in the above described conduct
protected by the Order.

5. It is concluded that the Activity violated Section
19(a) (1) of the Order because it gave Mr. Rains the reprimand
on September 11, 1975 because he had engaged in the above
described protected activity. It is further concluded that
the reasons for the reprimand, as set forth therein, were
pretextual in nature. This conclusion was reached based on
Mr. Rains' past good work history; on the facts that Mr. Rains
was not consulted, questioned or warned prior to this rather
drastic act; that a supervisor had in fact put Mr. Rains in
a position so that he was not available to clean the rest-
rooms; that Mr. Rains had not in fact been loafing; that no
investigation had been conducted; that the punishment was
very severe for a first offense; that the Activity knew
of Mr. Rains' activity and the reprimand occurred soon
after such discovery was made; and, as found, the Activity's
representatives engaged in conduct, such as the statements
to Mr. Brown, which showed its anti-union animus.

6. It is concluded that the Activity engaged in
conduct which violated Section 19(a) (1) of the Order when
Mr. Guadin questioned Mr. Rains about the petition. Such
conduct would, by its very nature, interfer with employees
exercising of rights guaranteed by the Order and would
thus violate Section 19(a) (1) of the Order.

7. It is concluded that the record does not establish
that Mr. Rains was placed on sick leave and then processed
for disability separation, because he engaged in the activity
protected by the Order. Rather the record establishes that
he was so treated because of the letter from his own doctor
and the Activity's desire not to aggravate his injury. When
it became apparent Mr. Rains was not injured seriously, he
returned to work. Therefore, it is concluded that the
Activity did not violate Section 19(a) (1) and (2) of the
Order by tis placing Mr. Rains on sick leave and processing
him for disability separation.
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8. In view of all of the above, therefore it is
concluded that Respondent violated Section 19 (a) (1) of the
Order but did not violate Section 19 (a) (2) of the Order.

In light of the foregoing, I therefore recommend
adoption of the Order set forth below:

RECOMMEND ORDER

Pursuant to Section 6 (b) of Executive Order 11491, as
amended, and Section 203.26(b) of the Regulations, the
Assistant Secretary of Labor for Labor-Management Relations
hereby dismisses the Section 19(a) (2) allegations of the
complaint and orders that the United States Air Force,
Vandenberg Air Force Base, CA shall:

1. Cease and desist from:

(a) Reprimanding Mr. Clovis Rains
or any other employee because of

his activity on behalf of Local 1001
National Federation of Federal
Employees, or any other labor
organization.

(b) Questioning and interrogatory
employees concerning their activities
on behalf of Local 1001 National
Federation of Federal Employees or
any other labor organization.

(¢) In any like or related manner
interfering with, restraining, or
coercing employees in the exercise
of rights protected by Executive
Order 11491, as amended.

2. Taking the following affirmative actions in order

to effectuate the purposes and provisions of Executive Order

11491, as amended:

(a) Remove the September 11 reprimand
from the file of Mr. Clovis Rains.
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(b) Post at all its facilities at the
Officers' Club copies of the attached
notice marked "Appendix" on forms to be
furnished by the Assistant Secretary of
Labor for Labor-Management Relations.
Upon receipt of such forms they shall
be signed by the Vandenberg Air Force
Base Officers' Club Manager, and shall
be posted and maintained by him for 60
consecutive days thereafter, in
cinspicuous places, including all bulletin
boards and other places where notices
to all employees are customarily posted.
The Officers' Club Manager shall take
reasonable steps to insure that such
notices are not altered, defaced or
covered by any other material.

(c) Pursuant to Section 203.27 of the
Regulations, notify the Assistant Secretary
in writing within 20 days from the date of
this order as to what steps have been

taken to comply herewith.

%. CH.AIT%CITZ

Administrative Law Judge

Dated: October 29, 1976
Washington, D.C.



APPENDIX
NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
.ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR~-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:
WE WILL NOT reprimand Mr. Clovis Rains or any other employee
because of -his activity on behalf of Local 1001 National
Federation of Federal Employees, or any other labor organization.
WE WILL NOT question or interrogate employees concerning
their activities on behalf of Local. 1001 National Federation
of Federal Employees or any other labor organization.
WE WILL NOT in any like or related manner interfere with,
restrain, or coerce employees in the exercise of rights

protected by Executive Order 11491, as amended.

WE WILL remove the September 11, 1975 reprimand from the
files of Mr. Clovis Rains.

(Agency or Activity)

Dated By

(Signature)

This Notice must remain posted for 60 consecutive days from the
date of posting, and must not be altered, defaced, or covered
by any other material.

If employees have any question concerning this Notice or
complaince with any of its provisions, they may communicate
directly with the Regional Administrator for Labor-Management
Services, Labor-Management Services Administration, United
States Department of Labor, whose address is: Room 9061,
Federal Building, 450 Golden Gate Avenue, Box 36017, San
Francisco, California 94102.

92

January 27, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

UNITED STATES ARMY TRAINING CENTER
ENGINEER AND FORT LEONARD WOOD
A/SLMR No. 787

This case arose as a result of an unfair labor practice complaint
filed by the National Federation of Federal Employees, Local 738 (NFFE)
alleging, essentially, that the Respondent violated Section 19(a) (1),
(2) and (6) of the Order in denying an employee's request for union
representation at a meeting with management held on November 19, 1974,
and by not permitting the NFFE to be represented at such meeting which
was called for the purpose of delivering to the employee involved a
notice of proposed suspension.

The Administrative Law Judge recommended dismissal of the complaint

on the basis that the Respondent was not required to afford the Complainant

an opportunity to be represented at the November 19, 1974, meeting, as
such meeting was not a "formal discussion" within the meaning of Section
10(e) of the Order because it dealt solely with the individual conduct
of the employee involved and the consequential measures to be taken
against him alone. He found further that the Respondent did not violate
Section 19(a) (2) of the Order because there was nothing in the record to
indicate any discrimination based on an anti-~union attitude on the part
of the Respondent or discrimination which might have had an adverse
effect on the Complainant.

The Assistant Secretary deferred his decision in the subject case
pending the Federal Labor Relations Council's Statement on Major
Policy Issue concerning representation rights of employees under the
Order. The Council's statement was issued on December 2, 1976.

The Assistant Secretary adopted the Administrative Law Judge's
findings, conclusions and recommendations with respect to the alleged
Section 19(a) (1) and (6) violation of the Order and, consistent with the
major policy statement by the Council, ordered that the allegations be
dismissed. Regarding the alleged Section 19(a)(2) violation, he found

that the issue of discrimination was not properly before the Administrative

Law Judge because of the failure of the Complainant to include in its
complaint specific allegations of discriminatory action previously
contained in the pre-complaint charge. Accordingly, he concluded that
dismissal of the Section 19(a) (2) allegation on this basis was warranted.

L
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A/SIMR No. 787

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES ARMY TRAINING CENTER
ENGINEER AND FORT LEONARD WOOD

Respondent

and Case No. 62-4271(CA)

NATIONAL FEDERATION OF FEDERAL EMPLOYEES,
LOCAL 738

Complainant

DECISION AND ORDER

On January 29, 1976, Administrative Law Judge Robert J. Feldman
issued his Recommended Decision and Order in the above-entitled pro-
ceeding, finding that the Respondent had not engaged in the unfair labor
practices alleged in the complaint and recommending that the complaint
be dismissed in its entirety. Thereafter, the Complainant filed exceptions

with respect to the Administrative Law Judge's Recommended Decision and
Order.

On July 6, 1976, the Assistant Secretary informed the Complainant
and the Respondent that it would effectuate the purposes and policies of
the Order to defer his decision in the subject case pending the Federal
Labor Relations Council's (Council) resolution of a major policy issue
which has general application to the Federal Labor-Management Relations
program.

Does an employee in a unit of exclusive recognition have a pro-
tected right under the Order to assistance (possibly including
personal representation) by the exclusive representative when he is
summoned to a meeting or interview with agency management, and, if so,
under what circumstances may such a right be exercised?

On December 2, 1976, the Council issued its Statement on Major

Policy Issue, FLRC No. 75P-2, Report No. 116, finding, in pertinent part,
that:
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1. An employee in a unit of exclusive recognition has a
protected right under the last sentence of Section 10(e) of
the Order to the assistance or representation by the exclusive
representative, upon the request of the employee, when he is
summoned to a formal discussion with management concerning
grievances, personnel policies and practices, or other matters
affecting general working conditions of employees in the unit;
and

2. An employee in a unit of exclusive recognition does not
have a protected right under the Order to assistance or
representation at a nonformal investigative meeting or inter-
view to which he is summoned by management; but such right may
be established through negotiations conducted by the exclusive
representative and the agency in accordance with Section 11(a)
of the Order.

The Assistant Secretary has reviewed the rulings of the Adminis-
trative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon consider-
ation of the Administrative Law Judge's Recommended Decision and Order
and the entire record in the subject case, including the Complainant's
exceptions, I hereby adopt the Administrative Law Judge's findings,
conclusions and recommendations, except as modified below.

The complaint alleged essentially that the Respondent violated
Section 19(a) (1), (2) and (6) of the Order by denying an employee's
request for union representation at a meeting with management held on
November 19, 1974, and by not permitting the Complainant to be repre-
sented at such meeting which was called for the purpose of delivering to
the employee involved a notice of proposed suspension.

The Administrative Law Judge found, and I agree, that the Respondent
was not required to afford the Complainant an opportunity to be represented
at the November 19, 1974 meeting, as such meeting was not a "formal
discussion" within the meaning of Section 10(e) of the Order because it
dealt solely with the individual conduct of the employee involved and
the consequential measures to be taken against him alone. Under these
circumstances, and for the reasons set forth by the Council in FLRC No.
75P-2, I agree that the denial of representation at the nonformal meeting
herein did not constitute a violation of Section 19(a)(1l) and (6) of the
Order.

The Administrative Law Judge found further that the Respondent did
not violate Section 19(a) (2) of the Order because there was nothing in
the record to indicate any discrimination based on an anti-union attitude
on the part of the Respondent or discrimination which might have had an
adverse effect on the Complainant. In my view, the allegation of discrimi-
nation against the subject employee was not properly encompassed within
the scope of the instant complaint and, therefore, was not properly
before the Administrative Law Judge. Thus, while the pre-~complaint
charge in this matter alleged discriminatory motivation as a basis for
the Respondent's issuance of a notice of proposed suspension to the
employee involved herein, the instant complaint omitted such allegation

-2-



as a basis for violation. It has been held previously that in the
processing of an unfair labor practice case the failure of a complainant
to include in its complaint specific allegations of unfair labor practices
previously contained in a pre-complaint charge, as occurred in the
instant case, will be considered to be attributable to the parties'
informal resolution of those matters. 1/ Accordingly, dismissal of the
Section 19(a) (2) allegation on this basis was considered warranted.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 62-4271(CA) be,
and it hereby is, dismissed.

Dated, Washington, D. C.
January 27, 1977

Bernard E. DeLury, Assistant Sec;e:g??’of
Labor for Labor-Management Relation:

e

1/ See United States Air Force, 380th Combat Support Group, Plattsburg Air
Force Base, New York, A/SLMR No. 557.

~3-

-

U.S. DEPARTMENT OF LABOR

Orrice or ApMiNisTRATIVE LAW JUuDGES

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

In the Matter of .
UNITED STATES ARMY TRAINING CENTER .

ENGINEER AND FORT LEONARD WOOD
Respondent :

and : CASE NO. 62-4271(Ca)

NATIONAL FEDERATION OF FEDERAL
- EMPLOYEES, LOCAL 738
Complainant

Major Robert R. Aldinger
Ft. Leonard Wood Army Post
Ft. Leonard Wood, Missouri
For Respondent

Gerald C. Tobin, Esaq.
1737 H Street, N.W.

Washington, D.C.
For Complainant

Before: ROBERT J. FELDMAN
Administrative Law Judge

RECOMMENDED DECISION AND ORDER

Statement of the Case

This case arises under the provisions of Executive Order
11491 (hereinafter called the Order). The complaint, filed
December 31, 1974, alleged violations of Sections 19 (a) (1),(2),
(5) and (6). On May 23, 1975,the Assistant Regional Director
for Labor-Management Services, Kansas City, Missouri, dismissed
so much of the complaint as alleged a violation of Section 19(a)
(5). On June 16, 1975, the Regional Administrator issued a
notice of hearing on the remaining allegations.
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The issues tendered for determination are: whether the
Respondent committed an unfair labor practice under Sections
19(a) (1) or (6) of the Order in not permitting the Complainant
Union to be represented at a meeting between management and an
emplogee called for the purpose of delivering to the employee
a nqtlce_of proposed suspension; and whether such disciplinary
agtlon_dxscouraged membership in the union by discrimination in
violation of Section 19(a) (2).

Pgrsuant to the notice of hearing above referred to, the
under§1gned held a hearing in this matter on August 21, 1975,
at Building 1842, Fort Leonard Wood Army Post, Fort Leonard
Wood, Mi§souri. Both parties were represented by counsel at
the hearing, were afforded full opportunity to be heard, to
adduce evidence and to examine and cross-examine witnesses.
Thereafter, counsel for the respective parties filed briefs,
which have been duly considered.

qpon the entire record in this case, from my observation of
the w1§nesses and their demeanor, and from all of the testimony
and evidence adduced at the hearing, I make the findings of fact,

reach the conclusions of law, and submit the recommendation set
forth below.

Findings of Fact

1. At all pertinent times, the Complainant, National
Federation of Federal Employees, Local 738, has represented a
unit composed of all civilian GS non-supervisory personnel at
Fort Leonard Wood, with the exception of commissary store and
fire-fighter employees.

2. Floyd G. Sullivan, a member of the Complainant Union,
has.been employed by the Respondent for some nine years, and
durlgg the year 1974, his position was that of housing inspector.

3. In or about the month of July, 1974, Sullivan, on behalf
of himse}f and other housing inspectors, brought a complaint to
Louis Brinegar, his immediate supervisor, concerning alleged dis-
comfort or possible physical harm resulting from the use of an
insecticide spray in the premises under inspection.

4. When the complaint failed to produce any definitive
re§u1ts, Sullivan filed a formal grievance in accordance with pre-
Yalling procedures. When meetings with Brinegar did not result
in agreement, the grievance was carried to the second step, and
several meetings were held during the month of August, 1974, with
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Marion D. Summerford, Chief of the Housing Division,and other
management representatives. Subsequently, the grievance was
carried to the third step in which it was requested that the
proceedings be reviewed by the Post Commander.

5. Throughout the above-described grievance procedure,
Sullivan was reprsented by Mrs. Dolores Willis, who was chief
steward of Local 738 until October, 1974, when she became presi-
dent of that Local.

6. In or about the month of October, 1974, Sullivan was
advised that the civilian personnel office was conducting an
inquiry pertaining to some improper statements alleged to have
been made by him in reference to certain fellow employees and/or
managerial personnel. In connection therewith, he and Mrs. Willis
were permitted to examine some reports or supporting statements
obtained for possible use in-disciplinary action.

7. During the morning of November 19, 1974, Brinegar
informed Sullivan that Summerford wanted to see him in his
(Summerford's) office at 1:15 that afternoon. Sullivan requested
that he have representation at the meeting and Brinegar indicated
that there would be no objection. Sullivan was unable to reach
Mrs. Willis, however, since she was on leave that day, and he asked
Brinegar to postpone the meeting until the following morning. On
his return from lunch, Brinegar told Sullivan that Summerford had
ordered both of them to report immediately to Summerford's office.

8. At the meeting in Summerford's office on November 19,
1974, at about 1:15 p.m., there were present four management
representatives: Summerford; Harold Cook of the Civilian
Personnel Office; Douglas Harvey, Housing Project Manager and
Sullivan's second-line supervisor; and Brinegar. Sullivan again
requested that he have Union representation, but was informed
by Cook that such representation would not be necessary.

9. At this meeting, Sullivan was handed a letter dated
November 19, 1974, signed by Summerford, informing Sullivan
that it was proposed to suspend him for a period of three
working days for failure to meet the standards of conduct
expected of Federal employees in that he had made certain oral
threats and malicious or offensive statements about named
employees and officials of the Respondent on six specified
occasions in September and October, 1974. The letter (Res.
Exh. B) further advised Sullivan of his rights to protest the
proposed action and the procedural requirements in connection
therewith.



10. sSullivan was given time to read the letter and then
was asked by Cook whether he understood the procedure and
whether he had any questions. Sullivan responded to the effect
that he understood the letter, but would ask no questions in
the absence of a Union representative,and he declined to
endorse an acknowledgement of receipt of the letter at the foot of
a copy thereof.

1ll. Except as above stated, no discussion of any matter
took place at the meeting of November 19, 1974.

12. At a meeting held in connection with the insecticide
spray grievance held on August 29, 1974, Brinegar called the
inspectors present (including Sullivan) “"little peons".

Mrs. Willis brought this incident to Summerford's attention,
but no action was taken against Brinegar.

Conclusions of Law

In considering whether an unfair labor practice arises from
the foregoing facts, it should be noted that pursuant to
Information Announcement dated May 9, 1975, the Federal Labor
Relations Council has under consideration the following major
policy issue having general application to the Federal Labor-
Management Relations Program:

Does an employee in a unit of exclusive
recognition have a protected right under
the Order to assistance (possibly in-
cluding personal representation) by the
exclusive representative when he is
summoned to a meeting or interview with
agency management, and, if so, under
what circumstances may such a right be
exercised?

Since the Council has not yet promulgated a major policy
statement on that issue, we are perforce guided by prevailing
decisions of the Assistant Secretary interpreting or applying
the provisions of Section 10(e) of the Order, the last sentence
of which reads as follows:

The labor organization shall be given

the opportunity to be represented at
formal discussions between management

and employees or employee representatives
concerning grievances, personnel policies
and practices, or other matters affecting
general working conditions of employees
in the unit.

96

It has been held that the above section establishes a con-
comitant right running to all employees in a unit and that the
denial of an employee's request for union representation made
during the formal discussion of one of the matters specified
constitutes a violation of Section 19(a) (1). U.S. Department
of the Army, Transportation Motor Pool, Ft. Wainwright, Alaska,
A/SLMR No. 278. The Assistant Secretary has further held, how-
ever, that there is no violation of Sections 19(a) (1) or (6)
where a union representative is not given the opportunity to
participate in a meeting called for the purpose of talking over
with an employee an individual problem such as his conduct, his
performance rating, or contemplated disciplinary action against
him, as distinguished from formal discussions of grievances,
personnel policies, or general working conditions. Department
of Defense, National Guard Bureau, Texas Air National Guard,
A/SLMR No. 336; Federal Aviation Administration, National
Aviation Facilities, Experimental Center, Atlantic City, New
Jersey, A/SLMR No. 438; Department of the Navy, Norfolk Naval
Shigxard, A/SLMR No. 548.

In the instant case, it is clear from the evidence that
such conversation as took place at the meeting of November 19,
1974, was confined to the purported statements referred to in
the letter delivered to Sullivan at the time and to the proposed
disciplinary action based thereon. The conference on that date
might reasonably be characterized as a "formal discussion" by
reason of the setting in which it was held, the surplusage of
management personnel present, and the gravity of the action under
consideration. Nevertheless, no facts were adduced that would
establish,or even that would sustain a reasonable inference, that
it was in any way related to the insecticide spray grievance or
any other grievance. The meeting dealt solely with Sullivan's
individual conduct and the consequential measures to be taken
against him alone. No personnel policies or practices nor any
other matters affecting general working conditions were involved.
I therefore conclude that the Respondent was not required to
give the Union an opportunity to be represented at the meeting
of November 19, 1974, pursuant to Section 10(e), and that there
was no violation of Sections 19(a) (1) or (6) in its failure
to provide such opportunity.

The Complainant bases its allegation of a violation of
Section 19(a) (2) upon its charge of discriminatory treatment
arising from the fact that while disciplinary action was pro-
posed for Sullivan because of his purported derogatory or
otherwise offensive statements, an equally derogatory or other-
wise offensive statement made by Brinegar was excused or over-
looked. The section invoked, however, does not prohibit all
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discriminatory conduct.
discouragement of membership in a labor organization by dis-
crimination in regard to hiring, tenure, promotion or other
conditions of employment. To discourage membership, the pro-
scribed discrimination must be motivated to some extent by
union animus, or at least must be reasonably expected to be

regarded as unfavorable to the union. See, e.g., Norfolk Naval

It outlaws only the encouragement or

Shipyard, supra, A/SLMR 548 at p. 8 of Administrative Law Judge's
There was some testimony to the effect that Sullivan

decision.
had acted as a spokesman for the housing inspectors, but he
held no union office, and there is nothing in the record to

indicate that any discrimination against him might reflect any
anti-union attitude on the part of Respondent or might have any

adverse effect whatsoever on the Union. I therefore conclude
that there was no violation of Section 19(a) (2).

RECOMMENDATION

On the basis of the foregoing findings of fact and con-

clusions of law, I hereby recommend to the Assistant Secretary

that the complaint herein be dismissed in its entiret

L

L&l

Dated: January 29, 1976
Washington, D.C.
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January 27, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. DEPARTMENT OF THE INTERIOR,
BUREAU OF INDIAN AFFAIRS,
ADMINISTRATIVE SERVICES CENTER,
ALBUQUERQUE, NEW MEXICO

A/SLMR No. 788

This case involved a petition for clarification of unit (CU) filed
by the National Federation of Federal Employees, Local Union 40 (NFFE)
seeking to clarify the status of its existing exclusively recognized
unit. In 1969, the NFFE was recognized as the exclusive representative
of the employees of the Indian Affairs Data Center (IADC), which per-
formed certain central office functions for the Bureau of Indian Affairs
(BIA), although it was located in Albuquerque, New Mexico. In addition,
the IADC provided administrative services to the other central office
functions located outside of Washington, D.C. The NFFE and the BIA
entered into a negotiated agreement on August 3, 1970, and on April 9,
1974, entered into a new agreement. Prior to the execution of the
second agreement, the BIA reorganized, and the IADC became the Adminis-
trative Services Center as a result of the reorganization with little
change in its functions. However, in later 1974, the BIA began another
reorganization. Although the name, Administrative Services Center,
continued to be used, effectively its organizational components were
separated out and it now report upwards through a different first level
organizational structure. All employees involved, however, continued to
perform the same work in the same location, under the same first level
supervision. In addition, the separated organizational components
remain under the Office of Administration.

The NFFE took the position at the hearing that the employees of all
the central office components serviced by the former Administrative
Services Center, including those employees who were employed by the
former Administrative Services Center, should be accreted to its exclu-
sively recognized unit. The Activity, on the other hand, contended that
the NFFE was attempting to expand its unit to include employees which it
had never represented. However, the Activity viewed the CU petition as
a vehicle to identify those elements of the unit which remained after
the reorganization and to clarify the status of certain inclusions in
the exclusively recognized unit.

The Assistant Secretary found that the accretion sought by the NFFE
was inappropriate and, therefore, its CU petition should be dismissed.
Thus, except for the organizational components which were clearly identi-
fiable as components of the former Administrative Services Center, there
was no evidence presented that the other central office components of
the BIA located outside of Washington, D.C. were ever part of the exist-
ing exclusively recognized unit or that the reorganization commingled
their employees with the former Administrative Services Center employees
such that they lost their individual identities.

Accordingly, the Assistant Secretary ordered that the CU petition
be dismissed.



A/SLMR No. 788

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U.S. DEPARTMENT OF THE INTERIOR,
BUREAU OF INDIAN AFFAIRS,
ADMINISTRATIVE SERVICES CENTER,
ALBUQUERQUE, NEW MEXICO

Activity
and Case No. 63-6344(CU)

NATIONAL FEDERATION OF FEDERAL EMPLOYEES,
LOCAL UNION 40

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer A. Jack
Lewis. The Hearing Officer's rulings made at the hearing are free from
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including briefs filed by the
parties, the Assistant Secretary finds:

The National Federation of Federal Employees, Local Union 40, here-

inafter called NFFE, filed the subject petition for clarification of

unit seeking to clarify the status of its existing exclusively recognized
unit after a series of reorganizations by the Activity. Essentially, the
NFFE seeks to include in its existing unit all those employees of the
Bureau of Indian Affairs employed in the central office organizational
units serviced by the Field Administrative Office. 1/ The Bureau of
Indian Affairs, hereinafter called BIA, takes the position that the

petition is, in actuality, an attempt to expand the NFFE's unit beyond
the scope of its original recognition. However, it contends that the
instant petition should be used as a vehicle to identify those elements
that remain after the reorganizations from the original recognition
which are still part of the appropriate unit. Additionally, it alleges
that its professional employees were improperly added to the unit inclu-
sions without the benefit of an election as required by the Order.

The NFFE was recognized as the exclusive representative of the
employees of the Indian Affairs Data Center of the BIA in Albuquerque,
New Mexico, on December 31, 1969, under the provisions of Executive
Order 10988. g/ An agreement was executed August 3, 1970, which stated
that the exclusively recognized unit included all nonprofessional em-
ployees of the Indian Affairs Data Center. On April 9, 1974, the parties
entered into a new two-year negotiated agreement, automatically renewable
for one-year periods thereafter, which defined the exclusively recognized
unit as all General Schedule (GS) employees of the Administrative Services
Center, which was « successor organizational entity to the Indian Affairs
Data Center. 3/

The record reveals that the Indian Affairs Data Center, hereinafter
called IADC, was a central office component of the BIA located outside
of the Washington, D.C. headquarters in Albuquerque, New Mexico, and
that it was headed by an Executive Director who was responsible to the
then Assistant Commissioner of the BIA for Administration. It was
composed of three branches, Automatic Data Processing, Employee Data and
Compensation, and Administrative Services. The first two branches
provided their services bureau-wide, while the third branch provided
essentially personnel and other administrative services to the other

1/ These central office organizational 'units were identified at the
hearing as the Transportation Division; Investment Branch; Research
and Cultural Studies Development, Indian Education Resources Center;
Division of Accounting Management; Division of Automatic Data Pro-
cessing Service; Field Administrative Office; Division of Facilities
Engineering; Division of Safety Management; Land Records Improvement
Program; Equal Employment Opportunity Office; Southwest Field Coor-
dinator, all in Albuquerque, New Mexico; U.S. Indian Police Train-
ing and Research Center, Brigham City, Utah; Division of Educational
Audio-Visual Services, Brigham City, Utah; Intergovernmental Rela-
tions Liaison Office, Denver, Colorado; Credit Examining Staff,
Denver, Colorado; Indian Technical Assistance Center, Lakewood,
Colorado; Intergovernmental Relations Liaison Office, Seattle,
Washington; and the Joint Use Administrative Office, Flagstaff,

(Continued)

1/ Arizona. At the hearing, the parties stipulated that professional

and nonprofessional employees of the Office of Indian Education
Resources Center, located both in Albuquerque and Brigham City,
Utah, should not be considered for inclusion as they were involved
in an election held March 22, 1976, in Case No. 63-6207(RO), in
which such employees indicated. their desire not to be represented.

2/ At the hearing,a question was raised with respect to the legality

of the grant of recognition as the letter approving such recogni-
tion was dated January 12, 1970, placing it under the provisions of
Executive Order 11491. However, record testimony disclosed that

the January 12, 1970,letter was, in fact, a confirmation of recogni-
tion which was actually granted December 31, 1969.

3/ The 1974 negotiated agreement included within its coverage profes-

sional employees and excluded Wage Grade (WG) employees. However,
the record is not clear as to whether any professional employees or
WG employees were employed by the Administrative Services Center at
the time the agreement was signed.
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cgntral office components of the BIA located west of the Mississippi
River. 4/ 1In this regard, the record reflects that many of the organ-
izational entities or their predecessors, which the NFFE is seeking now
to include in its exclusively recognized unit, were among those central
office functions serviced by the Administrative Services Branch and were

not included under the unit definition provided for in either negotiated
agreement.

Beginning in 1972, the BIA began a series of reorganizations which
essentially changed the top levels of its organization. In this regard,
for all practical purposes the IADC was succeeded by the Administrative
Services Center which was headed by an Assistant Director responsible to
the Director of the Office of Administration. 5/ Under this Assistant
Director's responsibility were two divisions, Automatic Data Processing
and Operations. The latter division was composed of primarily the
Employee Data and Compensation Branch from the IADC and certain Indian
Trust Fund functions which were added by the reorganization. As prior
to the change, both of these divisions provided their services bureau-
wide. The former Administrative Services Branch was changed, after the
reorganization, to the Administrative Office, reporting directly as a
staff function to the Assistant Director. It continued to provide
personnel and other administrative services to essentially the same
central office functions or their successors as prior to the reorganization.

Beginning in November 1974, the BIA began another reorganization
which affected the lower levels of its organization. In this regard,
the Administrative Services Center was disestablished as an organiza-
tional entity. 6/ Both the Administrative Office and the Automatic Data
Processing Division were placed under an Assistant Director for Support
Services who is responsible to the Director of the Office of Administra-
tion. In this regard, the Automatic Data Processing Division retained
its division status and its head is responsible directly to the Assis-—
tant Director for Support Services. However, the Administrative Office,
now referred to as the Field Administrative Office, reports upwards to
the Assistant Director for Support Services through the Chief of the
Division of Administrative Services. Moreover, it continues, after the
reorganization, to service the same central office components of the
BIA, or their organizational successors, as prior to the reorganization.

4/ The record reflects that bureau-wide disbusements were also provided
by this branch until April 1971, when this function was transferred
to another central office component, the Division of Financial
Management, also located in Albuquerque, but which was not part of
the exclusively recognized unit.

5/ The Assistant Commissioner for Administration became, in effect,
the Director of the Office of Administration as one part of the
reorganization.

6/ The record reflects, however, that the name, Administrative Services
Center, continued .to be used at least until the date of the hearing
in this matter.
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On the other hand, the Operations Division of the Administrative
Services Center was disestablished after the reorganization, with the
Indian Trust Fund function being transferred to the newly created Office
of Trust Fund Responsibilities, and the Employee Data and Compensation
function becoming the Employee Data and Compensation Branch of the
Division of Accounting Management, whose division chief reports upwards
to the Assistant Director in charge of Financial Management under the
Office of Administration. 7/ Therefore, while the Indian Trust Fund
function remained in Albuquerque after the reorganization, it now reports
upwards through an entirely different chain of command, and the BIA
Commissioner is the only level of common supervision with the other
components of the former Administrative Services Center. The Employee
Data and Compensation Branch, however, remained under the Office of
Administration after the reorganization, but it reports upwards through
a different Assistant Director than the Automatic Data Processing Divi-
sion and the Field Administrative Office.

The record reflects that the majority of the employees of what was
called, prior to the reorganization, the Administrative Services Center,
continue, after the reorganization, to perform the same work in the same
location, under the same first line supervision. However, after the
reorganization, the lowest level of common supervision of the employees
engaged in the Automatic Data Processing function, the Administrative
Services function, and the Employee Data and Compensation function,
which employees are directly traceable to the original recognition, is
the Office of Administration. In this regard, the Activity took con-
flicting positions at the hearing and in its post-hearing brief regard-
ing which of these employees remain as part of the appropriate unit
after the reorganization. Thus, at the hearing, the Activity contended
that the employees of all three organizational entities that are directly
traceable to the orginal recognition remain an appropriate unit, 8/
and in its brief it contended that just the Division of Automatic Data
Processing and the Field Administrative Office remain as part of the
appropriate unit because they are responsible to the same Assistant
Director. In this latter regard, it argues in its brief, contrary to
its argument at the hearing, that while the Employee Data and Compensa-
tion Branch was a component of the Administrative Services Center, it
reported to a different Assistant Director after the reorganization, and
that it should not be permitted to "swamp'" the whole Accounting and
Management Division into the exclusively recognized unit as sought by
the NFFE in its petition.

7/ It should be noted that the Division of Accounting Management

consists of two other branches, Finance and Accounting, and Systems.
The majority of employees in Finance and Accounting perform the
bureau-wide disbursing function which was originally performed by
the Administrative Services Branch of the IADC. Therefore, it has
certain roots in the original exclusively recognized unit.

8/ It was not clear whether the Activity was contending that just the

employees engaged in the Employee Data and Compensation function
should remain as part of the appropriate unit or whether the whole
Division of Accounting Management should remain as part of the
appropriate unit because of the roots of the Finance and Accounting
Branch, i.e., the disbursing function, in the IADC.
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Under all of the above circumstances, I find that the accretion
sought by the NFFE's petition is inappropriate and, therefore, its
petition should be dismissed. Thus, the exclusively recognized unit, as
it appears under the current negotiated agreement's recognition clause,
encompasses the employees of the Administrative Services Center, which
succeeded the IADC. The record reflects that after the reorganization
the Division of Automatic Data Processing, the Field Administrative
Office of the Division of Administrative Services and the Employee Data
and Compensation Branch of the Division of Accounting Management are the
only clearly identifiable components of the existing exclusively recognized
unit. 9/ Accordingly, as the other BIA central office organizational
functions sought to be included as part of the existing exclusively
recognized unit are not identifiable as components of the Administrative
Services Center, as there was no record evidence presented that they
have ever been part of the exclusively recognized unit, and as there was
no record evidence presented that because of the reorganization the
employees of such organizational functions have been commingled with the
employees of the existing unit and thus lost their individual identity
such that an accretion to the existing unit occurred, I shall order that
the NFFE's petition be dismissed. 10/

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 63-6344(CU) be,

and it hereby is, dismissed. /
-7

Dated, Washington, D.C.

January 27, 1977 — 27

Bernard E. DeLury, Assistapt Secfetary of
Labor for Labor-Management Relations

9/ The record is unclear as to whether the other branches of the

- Accounting and Management Division are also identifiableas part of
the existing unit. Therefore, I shall make no finding in this
regard.

10/ Based on the disposition of the instant petition, I find it unneces-

- sary to pass on the Activity's assertion regarding the alleged
improper inclusion of professional employees in the existing unit.
Cf., however, Department of Housing and Urban Development, Region II,
A/SLMR No. 270.
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January 27, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE INTERIOR,

NATIONAL PARK SERVICE,

GOLDEN GATE NATIONAL RECREATION AREA,
SAN FRANCISCO, CALIFORNIA

A/SLMR No. 789

This case involved a petition filed by the Laborers International
Union of North America, Local 1276, AFL-CIO, seeking a unit of all Wage
Grade and Wage Leader personnel employed in the Maintenance Department
of the Golden Gate National Recreation Area, excluding those Wage Grade
employees assigned to Fort Point and Muir Woods and all General Schedule
employees, or, in the alternative, an Activity-wide unit of all Wage
Grade and Wage Leader employees, excluding all General Schedule employees.
The Activity contended that both the petitioned for unit and the alterna-
tive unit were not appropriate as the claimed employees do not possess a
community of interest separate and distinct from the General Schedule
employees of the Activity. In addition, it argued that these fragmented
units would not promote effective dealings and efficiency of agency
operations.

Applying the three criteria found in Section 10(b) of the Order,
the Assistant Secretary found that both the unit sought and the alterna-
tive unit were not appropriate for the purpose of exclusive recognition.
Noting, among other things, that other employees of the Activity perform
similar work, share similar working conditions, and are subject to the
same personnel policies and practices, he concluded that the evidence
established that the claimed employees do not share a community of
interest separate and distinct from the other employees of the Activity,
and that such units could not reasonably be expected to promote effec-
tive dealings or efficiency of agency operations. Accordingly, the
Assistant Secretary ordered that the petition be dismissed.

i
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A/SILMR No. 789

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE INTERIOR,

NATIONAL PARK SERVICE,

GOLDEN GATE NATIONAL RECREATION AREA,
SAN FRANCISCO, CALIFORNIA

Activity
and Case No. 70-5207 (RO)

LABORERS INTERNATIONAL UNION OF NORTH
AMERICA, LOCAL 1276, AFL-CIO

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer Susan L.
Kaplan. The Hearing Officer's rulings made at the hearing are free from
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including the Activity's
brief, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The Petitioner, Laborers International Union of North America,
Local 1276, AFL-CIO, seeks an election in a unit of all Wage Grade and
Wage Leader employees, including temporary employees, employed by Golden
Gate National Recreation Area, National Park Service, Department of the
Interior, excluding employees at Fort Point and Muir Woods, management
officials, professional employees, employees engaged in Federal personnel
work in other than a clerical capacity, and supervisors as defined in
Executive Order 11491, as amended. 1/ The Activity contends that both
the petitioned for unit and the alternative unit are inappropriate as
the Wage Grade and Wage Leader employees do not possess a clear and
identifiable community of interest separate and distinct from the General
Schedule employees of the Activity. In addition, it argues that these
proposed fragmented units will not promote effective dealings or efficiency
of agency operations. )

1/ The claimed unit appears as amended at the hearing. As an alternative
unit, the Petitioner indicated that it would agree to an Activity-
wide unit of all Wage Grade and Wage Leader employees employed by
Golden Gate National Recreation Area.
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The Activity is one of 39 such parks in the Western Region of the
National Park Service, which encompasses the states of Hawaii, California,
Arizona and Nevada. 2/ The Activity's superintendent, along with the
superintendent at Point Reyes, reports to the General Manager, Bay Area
National Parks, who is under the jurisdiction of the Regional Director,
Western Region of the National Park Service. 3/ The mission of the
Activity is to protect the natural resources within its area of respon-
sibility; to provide recreational facilities and activities; and to
identify, preserve, and maintain historical structures and places. To
accomplish this mission, the Activity is organizationally composed of
six departments: Administration, Interpretation, Park Police, Recrea-
tion, Resource Management and Visitor Services, and Maintenance. The
Maintenance Department is further divided organizationally into Roads
and Trails, Marin County, Buidings and Utilities, City Lands, Fort
Mason, Alcatraz, and San Francisco Headlands. In addition, the -super-
intendents at Fort Point and Muir Woods oversee the Interpretation,
Resource Management, and Maintenance functions at these locations and
are subordinate to the Activity's superintendemt. The claimed unit
consists of 49 employees, both skilled and unskilled, who are located in
the Maintenance Department of the Activity, Six other Wage Grade employees
are located at Fort Point and Muir Woods.

The record reveals that the Activity's Wage Grade and General
Schedule personnel work together in planning and carrying out '"special
events'" and other activities held in the park for the public. In addi-
tion, because the Wage Grade employees work throughout the park, there is
frequent contact between them and the General Schedule employees on a
day-to-day basis. The record also reveals that in the past 2 1/2 years
there have been nine instances of interchange or transfer between Wage
Grade and General Schedule personnel and that the working conditions of
Wage Grade and General Schedule employees are such that certain employee
facilities are shared. Common supervision of Wage Grade and General
Schedule employees occurs only at the Activity superintendent level. 4/

2/ The parties stipulated that no previous bargaining history in the

Activity exists and that there are no election, certification, or
agreement bars to an election in this matter. There currently

exist four exclusively recognized units in the Western Region of

the National Park Service, two of which were established since

1970. One of the two units is a combined Wage Grade/General Schedule
unit, and the other is an all Wage Grade employee unit.

3/ The Bay Area includes the Golden Gate National Recreation Area,

Point Reyes, which is another park in the San Francisco Bay Area,
and the Western Regional Office of the National Park Service.

4/  The superintendents at Fort Point and Muir Woods supervise Wage

Grade and General Schedule employees, as does the Maintenance
Department head.



Wage Grade employees are subject to the same personnel policies,
practices, and benefits as General Schedule employees. With regard to
personnel vacancies, the minimum area of consideration for the announce-
ment of Wage Grade and General Schedule vacancies through GS-8 is the
Bay Area. The competitive area for a reduction-in-force is limited to
the Golden Gate National Recreation Area, including Fort Point and Muir
Woods, but bumping rights of the employees are restricted to the career
routes of the affected individuals. 5/ 1In addition, the Activity's
superintendent has sole authority for negotiating a collective bargain-
ing agreement and for hiring, promoting, and granting merit awards.

Based on the foregoing circumstances, and having given equal weight
to the three criteria set forth in Section 10(b) of the Order, 6/ I
find that the petitioned for unit is not appropriate for the purpose of
exclusive recognition. Thus, in my view, the evidence establishes that
the claimed employees do not share a clear and identifiable community of
interest that is separate and distinct from other employees of the
Activity. In this regard, it was noted that the employees in the claimed
unit perform work similar to that done by other employees of the Activity.
Moreover, they share with these other employees similar working conditionms,
and are subject to the same personnel policies, practices, job benefits,
and area of consideration for promotions and reductions-in-force.
Further, under the circumstances set forth above, a fragmented unit
restricted to Wage Grade employees could not, in my view, reasonably be
expected to promote effective dealings and efficiency of agency operatioms.
Moreover, for the reasons set forth above, I find that the alternative
unit sought by the Petitioner is not appropriate for the purpose of
exclusive recognition as the employees involved do not share a clear and
identifiable community of interest. Further, such a fragmented unit
could not reasonably be expected to promote effective dealings or effi-
ciency of agency operations. Accordingly, I shall order that the instant
petition be dismissed.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 70-5207(RO) be,
and it hereby is, dismissed.

Dated, Washington, D.C.
January 27, 1977

ernard E. DeLury, Assistant Secretary of
Labor for Labor-Managément Rglations

5/ In a reduction-in-force, an individual who has held both Wage Grade

- and General Schedule positions would be able to exercise his seniority
bumping right in both categories, whereas the bumping right of an
employee who has worked solely as a Wage Grade or as a General
Schedule employee would be limited to only one category.

6/ Cf. Defense Supply Agency, Defense Contract Administration Services
Region (DCASR), Cleveland, Ohio, Defense Contract Administration
Services Office (DCASO), Columbus, Ohio, A/SLMR No. 687.
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February 7, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEFENSE GENERAL SUPPLY CENTER
A/SLMR No. 790

This case arose upon the filing of a complaint by the American
Federation of Government Employees, Local 2047, (Complainant), alleging
that the Respondent violated Section 19(a)(1l) and (6) of the Order by
declining to sign and to put into effect an agreement which had been
negotiated by duly authorized agents of the Activity Commander.

The Administrative Law Judge concluded that the Respondent violated
Section 19(a) (1) and (6) of the Order when the Activity Commander failed
to execute promptly the agreed upon contract. He further concluded that
Section 19(a) (1) and (6) was violated because the agreement was not put
into effect as required by Section 15 of the Order. In reaching these
findings, the Administrative Law Judge concluded that the Activity
Commander, at least in his capacity as local Commander, was obligated to
sign the agreement once his agents had negotiated it. The Administrative
Law Judge noted that the Commander also had been delegated Section 15
authority to review the agreement and commenced this review on the date
the agreement was presented to him by his authorized bargaining represen-
tative. Accordingly, in the Administrative Law Judge's view, absent
sufficient notice of disapproval within 45 days of commencement of that
review, the agreement was binding on the parties subject to the provisions
of law, the Order and the regulations of appropriate authorities outside
the agency.

The Assistant Secretary adopted the conclusion of the Administrative
Law Judge that the Respondent had violated Section 19(a)(1l) and (6) of
the Order. In this regard, he noted that, under the circumstances herein,
the Activity Commander's signature was required merely as a ministerial
formality once the terms had been agreed upon by his authorized negotiators.
He also found that where, as here, dual roles are imposed on an Activity
Commander, i.e., to negotiate and approve, the two powers are effectively
merged and approval for one purpose is approval for both. Therefore,
approval as Activity Commander, here rendered by his fully authorized
bargaining representative, was also viewed by the Assistant Secretary as
approval pursuant to Section 15 of the Order.

In his remedy, the Assistant Secretary directed that the Respondent
sign the agreement as agreed to by the negotiating team, retroactive to
the date on which they had presented it to the Activity Commander for
his approval, and, upon request, place such agreement in effect, subject
to the provisions of law, the Order, and regulations of appropriate
authorities outside the agency.



A/SLMR No. 790

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE GENERAL SUPPLY CENTER

Respondent

and Case No. 22-6639(CA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2047

Complainant

DECISION AND ORDER

On August 6, 1976, Administrative Law Judge Samuel A. Chaitovitz
issued his Recommended Decision and Order in the above-entitled pro-
ceeding, finding that the Respondent had engaged in certain unfair labor
practices and recommending that it cease and desist therefrom, and take
certain affirmative actions as set forth in the attached Administrative
Law Judge's Recommended Decision and Order. Thereafter, the Respondent
filed exceptions and a supporting brief with respect to the Administrative
Law Judge's Recommended Decision and Order and the Complainant filed a
response to the Respondent's exceptions.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Recommended Decision and Order and the entire
record in this case, including the exceptions and supporting brief filed by
the Respondent and the response thereto filed by the Complainant, I
hereby adopt the Administrative Law Judge's findings, conclusions and
recommendations, to the extent consistent herewith.

As set forth more fully in the attached Administrative Law Judge's
Recommended Decision and Order, the parties commenced negotiations for
an agreement in early 1974. The evidence established that the Respondent's
negotiating team had full authority to reach agreement on behalf of the
Activity Commander. Included on the team was a representative of the
Civilian Personnel Office who was a technical advisor to the team on,
among other things, compliance with law, the Executive Order and regu-
lations. As the negotiations progressed, the Civilian Personnel Officer
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advised the Respondent's negotiating team whenever a question arose

as to whether a given clause might conflict with law, regulations, or
the Order. It is not asserted that such advice ever was disregarded by
the Respondent's negotiators. Each item of the agreement was initialed
by both teams as agreement was reached until the negotiations were
concluded in September 1975. On September 12, 1975, the initialed
agreement was forwarded to General Billups, the Activity Commander, with
the following note from his chief negotiator: "Attached is the agreement
negotiated by myself and Mr. Wenkus [chief negotiator for the Complainant]
for the Installation Club System. Upon approval, Mr. Wenkus would like
a formal signing ceremony.”

General Billups subsequently declined to sign the agreement,
stating that he had submitted it to the Civilian Personnel Office for
review and had been advised that the agreement conflicted with certain
laws, regulations, and the Executive Order.

As noted above, when the agreement was forwarded to Genmeral Billups
on September 12, 1975, its terms had been approved and initialed by his
agents. Also, it is uncontroverted that the Respondent's negotiators
had been fully authorized to reach agreement on behalf of the Activity
Commander. It is thus evident, and I find, that the Activity Commander's
signature was required merely as a ministerial formality once the terms
of the agreement had been agreed upon. 1/ I am, therefore, in agreement
with the Administrative Law Judge's finding that the Activity Commander
was obligated to sign the agreement promptly and his failure to do so
constituted a violation of Section 19(a)(l) and (6) of the Order. 2/

Further, under the particular circumstances of this case, it is
clear the Activity Commander had a dual role. Thus, in addition to
being responsible for approving the agreement at the local level as
Activity head, he also was the official designated by the Defense Supply
Agency (DSA) as responsible for approving or disapproving the agreement
pursuant to Section 15 of the Order. 3/ Section 15 states, in part,
that an agreement shall be approved by the agency head or his official
designee if it conforms to applicable laws, the Order, existing agency
policies and regulations, and regulations of other appropriate author-
ities, but will go into effect if not approved or disapproved within
45 days from the date of its execution. The Respondent argues

1/ Cf. United States Department of the Navy, U.S. Naval Station, Pearl
Harbor, Hawaii, A/SLMR No. 504, and Headquarters, United States Army
Aviation Systems Command, A/SLMR No. 168.

2/ The Respondent argues that the Activity Commander could not approve
the agreement until his Civilian Personnel Office could determine
whether its terms conflicted with law, regulations or the Executive
Order. However, the record is replete with uncontradicted evidence
that the Civilian Personnel Office was represented on the Activity's
bargaining team at all times and that it approved every item before
the negotiators reached agreement.

3/ The text of Section 15 is set out in footnote 8 of the Administrative
Law Judge's Recommended Decision and Order.
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that because the Activity Commander never "executed" the agreement at
the local level, the same Activity Commander was not obligated to act
pursuant to his Section 15 approval authority. It would follow, also,
that because the agreement never was "executed," it never went into
effect. I cannot accept this argument. As found above, under the par-
ticular circumstances herein, the requirement for the Activity Com-—
mander's signature was a mere formality after the initial agreement was
presented to him on September 12, 1975. Thus, the agreement already had
been effectively executed by his authorized agents. In my view, if,
after an agreement is fully agreed upon by his properly authorized
agents, an activity head is permitted to repudiate the very same agree-
ment under his Section 15 authority, the negotiating process in the
Federal sector would be seriously undermined. For this reason, where,

as here, dual roles,i.e.~—to negotiate and to approve —- are imposed on the
same activity head, I find that the two roles are effectively merged and
approval for one purpose is, in effect, approval for both. 4/ Therefore,
in the particular circumstances of this case, approval as Activity
Commander, rendered by his fully authorized negotiating team,

was also tantamont to approval pursuant to Section 15 of the Order.
Accordingly, I find that the Respondent additionally violated

Section 19(a) (1) and (6) of the Order by refusing to implement the
negotiated agreement.

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203.26(b) of the Regulations, the Assistant Secretary of Labor
for the Labor-Management Relations hereby orders that the Defense General
Supply Center, Richmond, Virginia, shall:

1. Cease and desist from:
(a) Refusing to sign the negotiated agreement as agreed to on

September 12, 1975, with American Federation of Government Employees,
Local 2047, covering the employees of the Officers' Open Mess.

4/ It might be argued that, although under the circumstances herein, General
Billups was required to perform the ministerial act of signing the agree-
ment as Activity Commander, his responsibility as the Section 15 approving
authority specifically requires in the latter role his determination as
to whether the agreement conflicts with law, the Order or regulations of
appropriate authorities outside the agency. However, Section 15 provides
that an agreement will go into effect without such determination if the
approving authority fails to act. This leads to the possibility that
an effective agreement could contain provisions in conflict with law,
the Order, or regulations of appropriate authorities outside the agency.
It should be noted, however, that this possibility was recognized by
the Federal Labor Relations Council, and dealt with in its Report and
Recommendations (1975, which makes it clear that any provision of an
agreement which conflicts with law, the Order, or regulations of
appropriate authorities outside the agency would be void and unenforce-
able. See Section VII of the Council's Report and Recommendations (1975).
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(b) Refusing to place in effect and be bound by the negotiated
agreement as agreed to on September 12, 1975, with American Federation
of Government Employees, Local 2047, covering the employees of the
Officers' Open Mess, subject to the provisions of law, the Order and the
regulations of appropriate authorities outside the agency.

(c) In any like or related manner interfering with, res-
training, or coercing its employees in the exercise of their rights
assured by Executive Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and policies of the Order:

(a) Upon request, sign the negotiated agreement as agreed to
on September 12, 1975, with American Federation of Government Employees,
Local 2047, covering the employees of the Officers’' Open Mess, retroactive
to September 12, 1975.

(b) Upon request, place in effect and be bound by the negotiated
agreement as agreed to on September 12, 1975, with American Federation
of Government Employees, Local 2047, covering the employees of the
Officers' Open Mess, subject to the provisions of law, the Order and the
regulations of appropriate authorities outside the agency.

(c) Post at its facility copies of the attached notice marked
"Appendix" on forms to be furnished by the Assistant Secretary for
Labor-Management Relations. Upon receipt of such forms, they shall be
signed by the Commanding Officer and shall be posted and maintained by
him for 60 consecutive days thereafter, in conspicuous places, including
bulletin. boards and all other places where notices to employees are
customarily posted. The Commanding Officer shall take reasonable steps
to insure that such notices are not altered, defaced, or covered by any
other material.

(d) Pursuant to Section 203.27 of the Regulations, notify the
Assistant Secretary, in writing, within 30 days from the date of this
order as to what steps have be¢n taken to comply herewith

/ g
’z ¢ L/’Z/ L /ézcz [Zc /

JagK'A[ Warshaw, Acting Assistant Secretary
of Lafor for Labor-Management Relations

Dated, Washington, D. C.
February 7, 1977

—
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APPENDIX
NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:
WE WILL NOT refuse to sign the negotiated agreement as agreed to on
September 12, 1975, with American Federation of Government Employees,
Local 2047, covering the employees of the Officers' Open Mess.
WE WILL NOT refuse to place in effect and be bound by the negotiated
agreement as agreed to on September 12, 1975, with American Federation
of Government Employees, Local 2047, covering the employees of the
Officers' Open Mess, subject to the provisions of law, the Order and the
regulations of appropriate authorities outside the agency.
WE WILL NOT in any like or related manner interfere with, restrain, or
coerce our employees in the exercise of their rights assured by Executive
Order 11491, as amended.
WE WILL, upon request, sign the negotiated agreement as agreed to on
September 12, 1975, with American Federation of Government Employees,

Local 2047, covering the employees of the Officers' Open Mess, retroactive
to September 12, 1975.
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WE WILL, upon request, place in effect and be bound by the negotiated
agreement as agreed to on September 12, 1975, with American Federation
of Government Employees, Local 2047, covering the employees of the
Officers' Open Mess, subject to the provisions of law, the Order and the
regulations of appropriate authorities outside the agency.

(Agency or Activity)

Dated: By:

(Signature) (Title)

This Notice must remain posted for 60 consecutive days from the date of
posting, and must not be altered, defaced, or covered by any other material.

If employees have any questions concerning this Notice or compliance with
its provisions,they may communicate directly with the Regional Administrator,
Labor-Management Services Administration, United States Department of Labor,
whose address is: 14120 Gateway Building, 3535 Market Street, Philadelphia,
Pennsylvania 19104.



U.S. DEPARTMENT OF LABOR

Orrice or ADMINISTRATIVE LAW Jupces

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

.......................................

In the Matter of
Defense General Supply Center
Respondent ;
and ; Case No. 22-6639(CA)

American Federation of Government;
Employees, Local 2047

Complainant ;
MR. ADAM WENCKUS
P. O. Box 3742
Richmond, Virginia 23234
For the Complainant
MR. CLIFTON DUKE
Office of Civilian Personnel
Defense General Supply Center
Richmond, Virginia 23237

For the Respondent

SAMUEL A. CHAITOVITZ
Administrative Law Judge

Before:

RECOMMENDED DECISION AND ORDER

Statement of the Case

A complaint was filed on January 23, 1976 under
Executive Order 11491, as amended, (hereinafter called the
Order) by Local 2047, American Federation of Government
Employees (herein called the Union or Local 2047 AFGE)
against the Defense General Supply Center (herein called
DGSC or the Activity) alleging that DGSC violated Section 19 (a)
(1) and (6) of the Order by improperly refusing to sign and
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approve an agreed upon collective bargaining agreement
because said agreement allegedly violated law and regulations.
Accordingly, a Notice of Hearing on Complaint was issued by
the Regional Administrator for the Philadelphia Region on
March 26, 1976.

A hearing was held before the undersigned in Richmond,
Virginia. All parties were represented and were afforded
full opportunity to be heard, to adduce evidence, and to
examine and cross-examine witnesses. All parties were afforded
an opportunity to argue orally. Both parties filed briefs,
which have been duly considered.

Upon the entire record in this case, including all the
testimony and evidence adduced at the hearing and from my
observation of the witnesses and their demeanor, I make the
following findings, conclusions and recommendations.

Findings of Fact

Local 2047, AFGE, at all times material, represented a
unit of employees of DGSC's Officers' Open Mess (hereinafter
called 0.0.M.). The Commander of DGSC is the Commander of
the 0.0.M.

During early 1974 the Union and DGSC commenced bargaining
for a collective bargaining agreement covering the 0.0.M.
unit. On March 18, 1974 the parties entered into an agreement
concerning the "ground rules" for negotiations. Negotiations
then commenced and during September 1974 Lt. Col. Walter J. Barnes
was appointed as the Activity's chief negotiator. 1/ At all
times material the Union's Chief Negotiator was Adam Wenckus, then
President of Local 2047 AFGE. The Activity's negotiating team
had full authority to negotiate a collective bargaining
agreement, to make concession and to agree to its terms, all
on behalf of the base commander. The Activity's negotiating
team included representatives of the Office of Civilian
Personnel.

1/ Lt. Col. Barnes was apparently officially appointed
Chief Negotiator by DGSC's then Commander, General Shelter.
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The parties, during negotiations,considered each others
proposals and suggestions and as they agreed to each article
and section they "signed off" or initialed it and went on
to the next. The Activity's negotiating team considered
each proposed article and section from the viewpoint of
whether it was desirable and whether it violated applicable
laws and regulations. The Activity's Chief Negotiator
agreed to, approved and intitaled individual articles and
sections only after he was satisfied that it was in conformance
with applicable laws and regulations. In those cases where
there was a question as to whether a contract proposal violated
any law or regulation, the matter was fully researched by
various members of the Activity's negotiating team and the
matter .resolved to the satisfaction of the Activity's Chief
Negotiator before it was approved. If necessary adjustments
and changes in proposals were made to bring them into
conformance with laws and regulations, at least to the satis-
faction of the Activity's negotiating team.

Finally all the individual articles and sections had been
agreed to and copies of the entire agreement were typed and
reviewed by the Union Activity Chief Negotiators to make sure
it accurately reflected all that was agreed to. Then
after the two Chief Negotiators were satisfied it did so
reflect what they had agreed to, the contract of approximately
50 pages was on September 12, 1975,forwarded to and received
by DGSC Commander, Brigadier General Rufus L. Billups. 2/

A "Routing and Transmittal S1lip" addressed to General Billups
and signed by Lt. Col. Barnes was attached to the agreement.
The transmittal slip stated, "Attached is the agreement
negotiated by myself and Mr. Wenckus for the Installation
Club System. Upon approval, Mr. Wenckus would like a formal
signing ceremony."

Upon receipt of the agreement, General Billups transmitted
it to his civilian personnel office to review it for conformance
with applicable laws and regulations pursuant to Defense
Supply Agency Regulations (DSAR) 1426.1. 3/

2/ General Billups took command of the Activity on or
about September 2, 1975.

3/ DSAR 1426.1 IV B.l.i. is the precise section that
was relied on. It provides:

(Footnote 3/ continued on page 4).
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The attachments and enclosures referred to in DSAR 1426.1,
cited above, were to a Department of Defense (DOD) Directive
which is dated October 9, 1974 but was transmitted with a
memorandum dated March 17, 1975. The DOD Directive was
No. 1426.1 and attachment 2 para B 2b(8) provides in part
that upon execution of agreements DOD components will forward
them for review to a higher level within the DOD component
and the parties should be informed of the results of the
review within 30 days of receipt of the agreement. The
memorandum of March 17, 1975 clearly referred to Executive
Order 11838 which amended Executive Order 11491, and the
memorandum provided that the above discussed review should
in no event be concluded later than 45 days from the date
the agreement is executed by the parties.

At a regular Labor-Management meeting on October 6, 1975
General Billups advised the Union representatives that he
could not sign the agreement because it violated some rules
and regulations. He was not more specific and did not state,
with any specificity which contract clauses violated which
laws, rules or regulations. On October 6 the Activity's
Office of Civilian Personnel was still in the process of
reviewing the agreement.

By letter dated October 8, 1975 the Union charged the
Activity was violating the Order by refusing to sign the
agreement. By letter dated October 28 the Union charged the
Activity with violating the Order by its delay in reviewing
the agreement and its violation of Section 15 of the Order.

General Billups sent a memorandum dated November 6, 1975
to Lt. Col. Barnes, with a copy tQ@ Local 2047 AFGE, wherein
he advised Lt. Col. Barnes that he could not approve the

Footnote 3/ continued from page 3

The Heads of DSA Primary Level Field Activities are
responsible for: . i. Executing and affixing
final approval to negotiated labor agreements for
DSA. Heads of DSA PLFA's are considered the
Officials designated by the Director, DSA to make
such approvals. This approval authority may not
be further delegated. Agreements will not be
approved if they do not conform to applicable laws,
regulations of appropriate non-DOD authorities
existing published policies and regulations of

DOD and DSA. (See Enclosure 1, Attachment 2,

para. B 2b(8).
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agreement because of violations of "laws/regulations" citing
"DSAR 1426.1, IV B.1l.i." General Billups also stated that
certain portions of the proposed agreement required "editorial
changes or clarifications" and that prior to his approval
certain portions of the contract would have to be modified

in order to conform to applicable "laws, policies and
regulations." He then referred to specific portions of the
contract and indicated that they violated specific laws and
regulations. 4/

General Billups sent a letter to the Union on November 14.
It referred to the two unfair labor practice charge letters
from the Union, and denied that the Activity violated the Order.
It stated further that the agreement had been returned for
further negations and will be approved when it is determined
the agreement does not violate any law, regulation or agency
policy. On November 14 the Activity's Office of Civilian
Personnel sent the Union a letter also referring to the Union's
October 28th letter. The Activity's letter stated that in
accordance with DSAR 1426.1 paragraph IV B.l.i., "an agreement
is executed when approved by the Commander..." and further,
that pursuant to DOD Directive 1426.1 Attachment 2, paragraph B
2b(8), the 45 day period begins with the Commander's approval.
Therefore, the agreement had been returned for further
negotiations.

By letter dated January 12, 1976, and referring to the
two unfair labor practice charges, the Union stated that the
November 14 letter did not state that it was a final position,
and it was concluded that a verbal refusal at a January 7
meeting was the Activity's final position. By letter dated

January 20 General Billups advised the Union that the November 14

letter sets forth the final position of the command with respect
to the 45 day time limit.

Conclusions of Law

Section 203.26(2) of the Assistant Secretary's Regulations
(29 CFR §203.26(2)) provides:

"(2) If a written decision expressly designated
as a final decision on the charge is served by
respondent on the charging party, that party
may file a complaint immediately but in no event
later than sixty (60) days from the date of

such service."

4/ A few of the changes required were apparently editorial
and did not refer to specific laws or regulations, for example:

"Article XI--Overtime
Section 3--'...administrative work week...' should
read '...basic work week...'"
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The Activity contends that its letter of November 14,
1975 was such a final decision and therefore the complaint
in the subject case, which was filed on January 23, 1976,
was not timely filed within the requirements of Section 203.26(2)
because it was filed more than 60 days after this final
decision. However, the November 14 letter was not, in any
way, "expressly designated as a final decision." 5/ Therefore
the 60 day requirement of Section 203.26(2) did not commence
to run on November 14 and it is concluded that the complaint
was timely filed with respect to this Section and was
otherwise timely filed.

General Billups testified that he felt his review of
the agreement, with respect to its conformance with laws,
regulations and policies was final and that the Defense Supply
Agency (DSA) would not review the agreement subsequent to his
review. 6/

It seems quite clear based,on General Billups' under-
standing of his review and approval role, and the clear
language of DSAR 1426.1 IV B.l.i. 7/ that DSA was delegating
to the Base Commander its authority to exercise final review
of collective bargaining agreements with respect to conformity
with applicable laws, regulations and policies, as permitted
by Section 15 of the Order.

5/ The Activity itself did not refer to the November 14
letter as its final decision till its January 20, 1976 letter.

6/ To conclude otherwise would have, in effect,been to
create an additional level of review of an already agreed upon
contract and would constitute a violation of Section 19 (a) (6).
See Dept. of Agriculture, A/SLMR No. 519.

7/ This is especially clear when read in conjunction
with DOD Directive 1426.1 and its memorandum of March 17, 1975.
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Therefore the review of the agreement that General Billups
was conducting was, in fact, a Section 15 of the Order review. 8/
Section 15 provides that the 45 day time limitation to conduct
such a review is computed from the date of an agreement's
execution. In the subject case General Billups, who has been
delegated by DSA, the Section 15 review authority, is also the
executing authority and he refused to sign the agreement until
he had conducted the Section 15 review. Therefore the parties
are in the anomalous situation of the 45 day time limitation
in Section 15 running from an action, execution, which the
reviewing authority would not perform.

The Activity contends therefore that the 45 days had not
run and General Billups was therefore privileged to return
the contract for alleged failure to conform to laws, regulations
and policies. To adopt the Activity's interpretation of the
Order and General Billups' rights and obligations, would, in
effect do away with the Activity's obligation to execute an
agreed upon collective bargaining agreement and to perform any
Section 15 review of such an agreement within 45 days.

8/ Section 15 of the Order provides:

"Approval of agreements. An agreement with a labor
organization as the exclusive representative of employees in
a unit is subject to the approval of the head of the agency
or an official designated by him. An agreement shall be
approved within forty-five days from the date of its execution
if it conforms to applicable laws, the Order, existing published
agency policies and regulations (unless the agency has granted
an exception to a policy or regulation) and regulations of
other appropriate authorities. An agreement which has not
been approved or disapproved within forty-five days from the
date of its execution shall go into effect without the required
approval of the agency head and shall be binding on the parties
subject to the provisions of law, the Order and the regulations
of appropriate authorities outside the agency. A local
agreement subject to a national or other controlling agreement
at a higher level shall be approved under the procedures of
the controlling agreement, or, if none, under agency regulations."
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The policy and scheme of the Order is quite apparent.
In the normal course.of events the Order envisions the parties,
at the local level, agreeing upon and executing a cgllegtive
bargaining agreement and then, rather promptly, having it
forwarded to the head of the agency for a prompt review with
respect to whether the agreement conforms to laws, the Order,
regulations or policies.

In the subject case the agreement was forwarded to
General Billups for his signature, on September 12, 1975,
after his duly and fully authorized bargaining representative
had approved and agreed to the contract. It is clear that,
at least with respect to his position as Activity Commander,
General Billups was obliged to execute this agreed upon
contract promptly. Had he done so, it should be noted, it
would have commenced running the 45 days as provided in
Section 15.

It is clear that once the Activity's negotiators had agreed
to the contract, General Billups, at least in his capacity
as Activity Commander, was obliged to sign the contract,and
his failure to do so constituted a violation of Section 19 (a) (6)
of the Order. See H. Q. Army Aviation Systems Command,
A/SLMR No. 168, FLRC No. 72A-30 and Joint Tactical Com.
DOD, Fort Mammouth, N.S., A/SLMR No. 396. 9/

Office,

* 9/ It should be noted that during the course of the
negotiations the DGSC representative had been examining each
proposal in relation to whether it conformed to laws,
regulations and policies and only approved an item when
satisfied it did so conform. Therefore, in his capacity as
Activity Commander, as distinguished from his capacity as
a delegated Section 15 reviewing authority, General Billups
could not again start to examine whether the contract conformed
to laws, regulations and policies. That determination had
already been made for him by his bargaining representatives.
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Further, immediately upon receipt of the agreement,
on September 12, 1975 General Billups did in fact commence
the delegated Section 15 review. In these circumstances
and since he did not in a reasonable time sign the agreement,
it is concluded that the 45 day limit provided in Section 15
of the Order started running on September 12, the date the
agreed upon contract was sent to General Billups for the
formality of his signature. 10/

The record establishes that on October 6, at a regular
labor-management meeting, General Billups advised the
Union that he was not approving the agreement because it did
not conform to laws, regulations and policies. He was not,
to any extent, specific as to which portion of the contract
violated which laws, regulations or policies, and further, the
agreement was still being reviewed by the Office of Civilian
Personnel. In these circumstances it is concluded that the
foregoing was not sufficient "disapproval" notice to meet
the requirements of Section 15. The record fails to establish
any sufficient notice of disapproval of the agreement within
45 days of September 12 and therefore, pursuant to the terms
of Section 15 of the Order the subject agreement was binding
on the parties subject to the provisions of law, the Oseder

and the regulations of appropriate authorities outside the agency.

Thus, when the Activity, in its letter of November 6, stated
that it would not approve or put into effect any portion of
the agreement until certain changes had been made, including
some demands that sections be brought into conformance with
Army regulations, it is concluded that the Activity was
refusing to comply with the requirement of Section 15, that,
absent timely disapproval notice, the contract was binding on
the parties, subject to the provisions of law, the Order and
the regulations of appropriate authorities outside the agency.
It is therefore further concluded that by refusing to comply
with the requirements of Section 15, i.e. by refusing to
recognize the contract as binding, and by refusing to put it
into effect, the Activity refused to bargain in good faith
with the Union and therefore engaged in conduct which violated
Section 19(a) (6) of the Order.

10/ To hold otherwise would be to permit a party,
because of its own unfair labor practice,to extend the 45 day
limit for its own benefit. 1In effect, a party would be
benefiting by its own unfair labor practice.
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Further, it is concluded that by engaging in the conduct
described above, which violated Section 19(a) (6) of the Order,
the Activity engaged in conduct which would tend to interfer
with and restrain employee rights protected by the Order and
therefore, also violated Section 19(a) (1) of the Order.

Recommendations

Having found that the Activity has engaged in conduct
which is violative of Sections 19(a) (1) and (6) of the Order,
I recommend the Assistant Secretary adopt the following
Order designed to effectuate the purposes of Executive Order
11491, as amended.

RECOMMENDED ORDER

Pursuant to Section 6(b) of Executive Order 11491, as
amended, and Section 203.25(b) of the Regulations, the
Assistant Secretary of Labor for the Labor-Management Relations
hereby orders that the Defense General Supply Center,

Richmond, Virginia, shall:

1. Cease and desist from:

(a) Refusing to sign the negotiated agreement as
agreed to on September 12, 1975, with Local 2047, American
Federation of Government Employees covering the employees of
the Officers' Open Mess.

(b) Refusing to place in effect and be bound by the
negotiated agreement as agreed to on September 12, 1975 with
Local 2047, American Federation of Government Employees
covering the employees of the Officers' Open Mess, subject to
the provisions of law, the Order and the regulation of
appropriate authorities outside the agency.

(c) In any like or related manner interferring with,
restraining or coercing its employees in the exercise of
rights assured by Executive Order 11491, as amended.

2. Take the following affirmative actions in order to
effectuate the purposes and provisions of the Order:

(a) Upon request, sign the negotiated agreement as
agreed to on September 12, 1975, with Local 2047, American
Federation of Government Employees covering the employees of
the Officers' Open Mess.

e g

- e
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(b) Upon request place in effect and be bound by
the negotiated agreement as agreed to on September 12, 1975
with Local 2047, American Federation of Government Employees
covering the employees of the Officer's Open Mess, subject
to the provisions of law, the Order and the regulations of
appropriate authorities outside the agency.

(c) Make whole and reimburse any employee of the
Officers' Open Mess for any loss of benefits incurred because
of its failure to promptly sign and timely place into effect
the negotiated agreement as agreed to on September 12, 1975
with Local 2047, American Federation of Government Employees
covering the employees of the Officers' Open Mess.

(d) Post at its facility copies of the attached
marked "Appendix" on forms to be furnished by the Assistant
Secretary for Labor-Management Relations. Upon receipt of
such forms, they shall be signed by the Commanding Officer
and shall be posted and maintained by him for 60 consecutive
days thereafter, in conspicuous palces, including all places
where notices to employees are customarily posted. The
Commanding Officer shall take reasonable steps to insure that
such notices are not altered, defaced, or covered by any
other material.

(e) Pursuant to Section 203.26 of the Regulations,
notify the Assistant Secretary in writing, within 20 days
from the date of this order, as to what steps have been taken
to comply herewith.

Sl B Moot

"SAMUEL A. CHAITOVITZ#
Administrative Law Judge

Dated: August 6, 1976
Washington, D. C.
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APPENDIX

NOTICE TO ALL EMPLOYETES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:

WE WILL NOT refuse to sign the negotiated agreement as
agreed to on September 12, 1975 with Local 2047, American
Federation of Government Employees covering the employees
of the Officers' Open Mess.

WE WILL NOT refuse to place in effect and be bound by
the negotiated agreement as agreed to on September 12, 1975
with Local 2047, American Federation of Government Employees
covering the employees of the Officers' Open Mess, subject
to the provisions of law, the Order and the regulations of
appropriate authorities outside the agency.

WE WILL NOT in any like or related manner interfer with,
restrain or coerce our employees in the exercise of rights
assured by Executive Order 11491, as amended.

WE WILL, upon request, sign the negotiated agreement as
agreed to on September 12, 1975 with Local 2047, American
Federation of Government Employees covering the employees of
the Officers' Open Mess.

WE WILL, upon request, place in effect and be bound by
the negotiated agreement as agreed to on September 12, 1975
with Local 2047, American Federation of Government Employees,
covering the employees of the Officers' Open Mess, subject
to the provisions of law, the Order and the regulations of
appropriate authorities outside the agency.
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WE WILL make whole and reimburse any employee of the
Officer's Open Mess for any loss of benefits incurred because
of our failure to promptly sign and timely place into effect
the negotiated agreement as agreed to on September 12, 1975
with Local 2047, American Federation of Government Employees,
covering the employees of the Officers' Open Mess.

(Agency or Activity)

Dated: By:

(Signature) (Title)

This Notice must remain posted for 60 consecutive days from
the date of posting, and must not be altered, defaced, or
covered by any other material.

If employees have any questions concerning this Notice or
compliance with its provisions, they may communicate directly
with the Assistant Regional Director of the Labor-Management
Services Administration, United States Department of Labor,
whose address is: 14120 Gateway Building, 3535 Market Street,
Philadelphia, Pennsylvania 19104.
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February 7, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION ON GRIEVABILITY OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

ARMY AND AIR FORCE

EXCHANGE SERVICE, HEADQUARTERS,
DALLAS, TEXAS

A/SLMR No. 791

This case involved an Application for Decision on Grievability or
Arbitrability filed by American Federation of Government Employees,
AFL-CIO, Local 2921 (AFGE). The AFGE contended that under the negotiated
agreement the Activity was obligated to process through the negotiated
grievance procedure grievances involving a reduction-in-force (RIF), in
which it was alleged that the Activity failed to notify the Applicant of
RIF plans, to offer an employee a vacant position after his position was
abolished, and to give the required notice perind to an employee of a
downgrade transfer.

The Administrative Law Judge concluded, and the Assistant Secretary
agreed, that the negotiated grievance procedure specifically excludes
from its scope matters not personal to the employee and therefore the
Applicant may not grieve, in its own right as a union, under the
parties' negotiated grievance procedure. Moreover, it was found that
the grievance herein was not grievable under the parties' negotiated
agreement because it did not involve matters which were subject to the
negotiated grievance procedure.

— e



A/SIMR No. 791

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

ARMY AND AIR FORCE EXCHANGE
SERVICE, HEADQUARTERS,
DALLAS, TEXAS

Activity

and Case No. 63-5601(GA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, Local 2921,
DALLAS, TEXAS

Applicant
DECISION ON GRIEVABILITY

On September 10, 1976, Administrative Law Judge William B. Devaney
issued his Recommended Determination of Grievability or Arbitrability in
the above-entitled proceeding, finding that the grievance involved in
this proceeding was not on a matter subject to the grievance procedure
set forth in the parties' negotiated agreement.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
coomitted. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Recommended Determination of Grievability or
Arbitrability and the entire record in this case, 1/ I hereby adopt the
Administrative Law Judge's findings, conclusions and recommendation.

FINDING
IT IS HEREBY FOUND that the grievance in Case No. 63-5601(GA) is

not on a matter subject to the parties' negotiated grievance procedure.

Dated, Washington, D. C.
February 7, 1977

Jack A./Warshaw, Acting Assistant Secretary
of }é@ﬁ% for Labor-Management Relations

1/ The Applicant's request for #n gxtension of time in which to file excep-
tiomswas untimely filed and erefore, was denied.

U.S. DEPARTMENT OF LABOR f%%%
Orrice or ADMINISTRATIVE Law JuoGEs i g
Suite 700-1111 20th Street, N.W. ‘ % !
Washington, D.C. 20036 W
In the Matter of :

ARMY AND AIR FOKRCE EXCHANGE SERVICE,

HEADQUARTERS, DALLAS, TEXAS
Activity/Party to
Agreement

and Case No. 63-5601(GA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 2921,
DALLAS, TEXAS

Applicant :

e e e e & o e s s s e s e e e e s+ s s o o

Dennis M. Sullivan, Esquire

Assistant General Counsel

Labor Relations Law Branch

Headquarters, Army and Air

Force Exchange Service

Dallas, Texas 75222
For the Agency
and Activity

Mr. Pete Evans
National Representative
American Federation of Government
Employees, AFL-CIO, Local 2921
4347 South Hampton Road, Suite 110
Dallas, Texas 75232
For the Applicant

Before: WILLIAM B. DEVANEY
Administrative Law Judge

RECOMMENDED DETERMINATION OF
GRIEVABILITY OR ARBITRABILITY

Statement of the Case

This is a proceeding pursuant to Sections 6(a) and 13(4d)
of Executive Order 11491, as amended, to determine whether the
grievance involved herein is subject to the grievance procedure



of the parties' existing agreement (Jt. Exh. 1). An applica-
tion for decision on grievability or arbitrability was

filed April 22, 1975; a Notice of Hearing on said application
issued March 30, 1976, for a hearing on May 18, 1976; and
pursuant therein, a hearing was held before the undersigned on

May 18, 1976, in Dallas, Texas. Because of delay in receipt

of the transcript, the time for filing briefs was extended to
June 30, 1976, and the Activity's brief was received on June 29,
1976.

All parties were afforded full opportunity to be heard,
to examine and cross-examine witnesses, to introduce evidence
bearing on the issues involved and to present oral argument.
Upon the basis of the entire record, including my observation
of the witnesses and their demeanor, I make the following
findings of fact, conclusions and recommended determination
of grievability:

Preliminary Statement

At the outset, it is necessary to delineate the matters
which Applicant asserts are subject to the negotiated grievance
procedure. Applicant's original statement of the grievance
was set forth in the letter dated February 26, 1975, addressed
to Colonel Hart and signed by Ms. Hazel M. McDaniel, President
of Local 2921 (Jt. Exh. 6). The February 26, 1975, letter was
a common statement of a grievance, albeit by the Union, on
behalf of employee Henry M. Pardee.

Colonel Hart's reply (Jt. Exh. 7) stated that the matter
involving Mr. Pardee was not grievable under the negotiated
grievance procedure for at least three reasons. In addition
to the grounds stated, Colonel Hart further stated that even
if the matter were grievable, it had been lodged at the impro-
per level.

Applicant's application for decision on grievability or
arbitrability (Ass't Sec. Exh. 1) states the grievance as
follows:

"Local 2921 alleges that management
violated Article XXIII, Sections 1, 2,
3, and 4 ... in that Mr. Pardee was
interviewed for a vacant position on
December 16, 1974 ... two days after
it was decided to abolish his posi-
tion. Therefore, management violated
the above cited Section of the
Bargaining Agreement, and further
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management violated Reduction-In-Force
Section of the Contract since this
action was accomplished without noti-
fying Local 2921. 1In addition to the
above, the downgrading transfer action
is in violation of Article XXIII
Section 2 ... in that Mr. Pardee was
given the proposed downgrading action ...
on Friday, January 31, 1975, and was
ordered to report to the new position
on Monday, February 3, 1975 without
the required notice period pursuant

to AR 60-21/AFR 147-15 Section 4-15-
RIF procedure - USP Employees Sub-
section C., (5)(b), and (c) ..." 1/
(Ass't Sec. Exh. 1).

At the hearing, Applicant made it quite clear that it was
not proceeding on its original statement of grievance which
had been, as noted above, a grievance on behalf of employee
Henry M. Pardee. 2/ Rather, that Applicant was now grieving
as a Union for asserted violations of the Union's rights under
the agreement.

Accordingly, the grievance is Applicant's assertion that
it, as a union, has grievable rights under Article XXIII,
Sections 1, 2, 3, and 4 of the collective bargaining agreement
which' it may assert in its own right, as distinguished from a
grievance asserted by a union on behalf of an employee.

1/ Applicant's reference was in error. Applicant obvi-
ously intended to refer to Subsection C.(6) (b) and (c) as there
are no subsections under subsection C.(5). (Jt. Exh. 2,
pages 4-10).

2/ Applicant acknowledged that Mr. Pardee had a right to
review and that he did not choose to ask for review. Section 3
of Article XXXV of the parties' agreement specifically excluded
from the negotiated grievance procedure, inter alis, " (20)
matters which are properly subject for a request for review."
Parenthetically, Activity's denial of grievability of the
original grievance on behalf of Mr. Pardee was correct for this
reason alone, because Section 3(2) of Article XXXV of the agree-
ment specifically excludes matters which are properly subject
for a request for review.
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Findings of Fact a reduction in force." (Jt. Exh. 1,
Article XXIII, pp. 27-28).

1. The collective bargaining agreement is dated, and

effective from, December 30, 1971, 3/ (Jt. Exh. 1). Although _ 3.  Exchange Service Personnel Policies, as set forth
the agreement was for a term of two years, it has, in accor- in Army Regulation No. 60-21, Air Force Regulation No. 147-
dance with its automatic renewal clause, remained in full 15 (Jt. Exh. 2), in pertinent part provide as follows:

force and effect.
"Chapter 4

2. Article XXIII of the Agreement, entitled "Reduction . . .

in Force" provides as follows: . Assignment and Compensation
"Section 1. It is agreed that prior "4-1. Explanation of terms.

to the issuance of reduction in force notices

affecting any employee in the unit, the

Employer will advise the Union with respect

to the persons and positions affected.

* kx Kk %

g. Transfer. A transfer is the change in
assignment of an employee.

"Section 2. It is agreed that down- . % o %
grade or separation of regular full-time
employees will be avoided or held to the
minimum. Vacant positions in the unit will _ (2) Local transfer. A local transfer
be used for placement of qualified employees is a change in the assignment of an employee. ...
otherwise to be separated, provided that A transfer is a local transfer as long as
there is current need to fill said vacancies. the difference in the distance between the
... However, reductions in force will be employee's residence and the old worksite,
accomplished in accordance with applicable and the distance between the employee's
regulations. residence and the new worksite, is less than-

30 miles by the usually traveled route. ..
"Section 3. The Employer agrees to

notify employees prior to transferring them "h. Downgrade. A downgrade is the reduction of
on an involuntary basis. The employee will an employee's grade
be given an opportunity to express his dis-
satisfaction with the transfer either orally ok ok ok
or in writing. Upon request by the employee . . . . .
who is transferred involuntarily, the "j. Detail. A detail is a temporary assignment
Employer agrees to explain the reason for and not a transfer.
the transfer.
* * % %

"Section 4. It is agreed that Union
representatives may review records of "4-5. Transfer. a. Transfers may be lateral,
employees, in accordance with applicable promotional, or downgrade.
regulations, when specifically designated
as an employee(s) representative during (1) A lateral transfer is a change in

assignment with no change in grade and step ...

* % k %

3/ Henry M. Pardee was then President of Local 2921.
= (a) USP employees will be laterally
transferred at the same grade and step.

* k Kk %
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(3) A downgrade transfer is a change of
assignment resulting in a lower grade

b. Transfers may be administrative,
local, or nonlocal ...

c. Local transfers may be made on
the following basis:

(1) Lateral transfers may be made
at any time and for any reason, as determined to
be in the best interest of AAFES. Reasons for
such transfers may include, but are not limited
to, RIF ...

k % % *

(3) Downgrade transfers may be
made upon -

(a) RIF.

* k ok %

"4.6. Downgrade. a. Employees may be downgraded
as a result of -

k k k %

(3) Transfer pursuant to RIF.

*x * * *

c. In case of downgrade, the notice
of proposed downgrade (or downgrade grade transfer)
must be given to the employee indicating the basis
for the downgrade the the proposed effective date.
Fifteen days or more after notice of proposed down-
grade, notice of downgrade will be given. The
notice period will be 30 days [exceptions not
applicable] ...

* Kk Kk %

"4.8. Salary retention.

* k k *

c. Salary will be retained at the base
salary in effect on the date of downgrade for
the grade and step held by the employee
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* k k %

"4-10. Details. a. Employees may be detailed in
accordance with b through e below to facilitate more
effective use of AAFES personnel. ... A detail is
not a transfer. Details are normally to the same
worksite, but, when necessary, employees may be
detailed within the local transfer area.

* k k *

b. An HPP employee may be detailed
for the following and similar reasons: absences;
unfilled positions; special projects; pending
other personnel actions such as ... downgrade,
transfer, or separation. ...

c. USP employees may be detailed
for the reasons given in b. above. Details
of USP employees may be made for the follow-
ing periods and under the following conditions:

(1) Details of 30 calendar
days or less. No personnel action will be
prepared and the employee will continue to
be paid at his assigned grade and step. ...

"4-12. Reduction in force (RIF) policies. When
it appears that it may be necessary to transfer,
downgrade, or separate employees based on a RIF,
the following policies will apply:

a. Downgrade or separation of regular
full-time employees will be avoided or held
to the minimum.

b. Employees will be given as much
notice of RIF as possible.

* k k *k

"4-13. RIF determination. No RIF action will be
taken until -

a. Formal determination has been made that
the work force must be reduced ..., and
b. The affected positions have been identified

by job title."



* k *x *

"4-15. RIF procedures - USP employees. a.
Initial procedures. When USP employees are
affected by a RIF, rosters will be prepared of
all current employees with the same RIF
element in the job title identified as being
affected ...

(1) Separate rosters will be prepared
of EMP employees and non-EMP employees.

(2) Within each roster, the employees
will be listed by grade.

* * X *

c. USP (non-EMP) RIF plan. USP Non-EMP employees
will be considered for retention on the basis of
their qualification to fill positions.

(1) Starting with the highest grade on the
roster, the RIF element will recommend one of
the following actions for consideration in the
order listed below:

(a) Promotional transfer to a vacant
position.

(b) Continuance in the same position.

(c) Lateral transfer to a vacant
position.

(d) Lateral transfer to a position
occupied by a probationary employee.

(e) Downgrade transfer to any vacant
non-EMP position.

* % * %

(3) The completed USP (non-EMP) RIF plan ...
will be forwarded to the commander, AAFES for
review.

(4) The Commander, AAFES, will review the
USP (non-EMP) RIF plan and will -

(a) Approve ...; or
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(b) Modify the USP (non-EMP) RIF
plan ...; or

(c) Approve separation for RIF. ...

(5) The approved or modified USP (non EMNP)
RIF plan will be returned to the RIF elemenit with
instructions for implementation.

(6) Upon receipt of the approved or modified
USP (non-EMP) RIF plan, the RIF element will
implement the actions directed ...

(a) All employees to be laterally
or promotionally local transferred will be
given 15 days written notice of transfer.

(b) All employees to be downgraded
local transferred will be given at least 15 days
written notice of proposed downgrade local transfer.
After expiration of such notice, the employees
will be given 30 days notice of downgrade local
transfer.

* Kk k *

"4.18 Simultaneous action. Whenever two or
more personnel action relating to one employee are
to be effective on the same day, the actions will
be processed in the order most advantageous to the
employee.” (Jt. Exh. 2).

4. Henry M. Pardee, Merchandising Assistant, Catalogue
Sales Center, an USP employee (Universal Salary Plan), was
interviempd for the pasition of Chief, Communications, a super-
visory pogition (Exch. Serv. Exh. 1) on December 16, 1974.

The position of Merchandising Assistant was abolished by
Persoangl Manning Document for the Catagogue Sales Center,
effective December 14, 1974.

5. The Director, Personnel Division, by letter dated
January 28, 1975, advised the Chief, Headquarters, Personnel
Branch, that the RIF plan submitted for job title Merchandising
Assistant had been approved as modified; that Mr. Pardee had
been identified for downgrade transfer pursuant to RIF to the
position of Quality Inspector Sepcialist, UA-6, Duty Station
Arlinqton/Fort Worth; that should Mr. Pardee refuse to accept
the dowsgrade transfer he would be separated for refusal to
transfer pursuant to RIF; that Mr. Pardee should be provided
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a written notice of proposed downgrade transfer; and, there-
after, notice of downgrade transfer pursuant to paragraphs
4-6 and 4-15c of AR 60-21/AFR 147-15 (Jt. Exh. 3).

6. On Friday, January 31, 1975, Mr. Roger DeVall, then
Chief, Headquarters Personnel Branch, following receipt of
the letter of January 28, 1975, delivered to Mr. Pardee
Notice of Proposed Downgrade Transfer (Jt. Exh. 4) and
gr. Par?ee consulted with Ms. McDaniel, President of Local

921. 4

7. The transfer of Mr. Pardee was a local transfer.

8. By letter dated February 21, 1975, Jt. Exh. 5),
Mr. Pardee was given Notice of Downgrade Transfer effective
April 5, 1975, with salary retention to run from April 5,
1975.

9. Articel XXXV of the parties' agreement, Grievance
Procedure, provides, in part, as follows:

"Section 1. The purpose of this
Article is to provide for a mutually
acceptable method for the prompt and
equitable settlement of employees
grievances and disputes over the

4/ Mr. Pardee did not testify. Mr. Pardee admittedly

reported at the Arlington Distribution Fashon Center (Arlington/

Fort Worth) on Monday, February 3, 1975. Ms. McDaniel denied
having been advised prior to January 31, 1975, with respect

to the persons and positions affected, of the reduction in
force; however, the Daily Log maintained by Mr. DeVall (Exch.
Serv. Exh. 3) for Wednesday, January 29, 1975, states "advised
Mrs. McDaniel that Pardee had been selected for downgrade
transfer to Fashon Center in Arlington". In addition,

Mr. Devall's Daily Log for January 29, 1975, read "coordinated
downgrade transfer of H. Pardee from Catalogue Sales to QA -
Report 3 Feb, trans eff. 10 Feb - Downgrade to be projected

to 8 April". The Notice dated January 31, 1975, did not
instruct Mr. Pardee to report at Arlington/Fort Worth on
February 3, 1975; nevertheless, his action in reporting
clearly indicates that he was so advised in some manner.

Mr. DeVall's Daily Log shows a February 3, 1975, reporting
date and whether his "coordination" was with Mr. Pardee
directly or through Ms. McDaniel, Mr. Pardee was advised to
report, and did report, at Arlington/Fort Worth on February 3,
1975.
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interpretation and application of
this Agreement, and shall be the
exclusive procedure for the pro-
cessing of such grievances.
Grievances arising over the inter-
pretation or application of AAFES
Regulations, Directives and published
policies will be processed under the
procedures in AR 60-21/AFR 147-15.

"Section 2. A grievance shall
be defined as a complaint of dis-
satisfaction and a request for adjust-
ment of a management decision, or some
aspect of the employment relationship,
which is beyond the control nf the
employee or the Union, but within the
control of the Employer. This in-
cludes but is not limited to disputes
over the interpretation and applica-
tion of this Agreement ... except those
items specifically excluded as non-
grievable pursuant to AR-21/AFR 147-15.

"Section 3. Complaints resulting
from the following types of action
shall not be grievable under this Article
or the AAFES grievance procedure.

* * * *x

"(2) Notice of proposed personnel
action.

*-k *x *

"(10) Matters not personal to
the employee.

* * % %

"(20) Matters which are properly
subject for a request for review.

* * % *
"Section 5. Grievances and complaints

arising under any provision not outlined in
Section 3 of this Article shall be processed
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in the following manner.

Step 1. Complaints normally will
be discussed first with the immediate super-
visor, and at this discussion the employee
may, if he wishes, be represented.

"Section 6. If any matter coming with-
in the scope of this grievance procedure is
not settled between the employee concerned
and his immediate supervisor, the following
procedure applies:

Step 2. If the employee is dis-
satisfied with the decision of his immediate
supervisor, he must appeal said decision
within 5 workdays ...

Step 3. If the employee is dis-
satisfied with the Step 2 decision, it may
be appealed by him. ... The Director, AD,
shall render a written decision within
ten (10) workdays of the hearing and shall
provide a copy of the decision to the
President of the Union.

"Section 7. If the grievance is not
satisfactorily settled at Step 3, it may
be referred to arbitration in accordance
with Article XXXVI

"Section 8. At each and every step
of the grievance procedure, the Union shall
be permitted to call relevant employee
witnesses ...Once the grievance is reduced
to writing, the Employer shall, upon request,

produce pertinent payroll and other records. ...

Article XXXVI of the parties'agreement, Arbitration,
provides, in part, as follows:

"Section 1. If the Employer and the
Union fail to settle any grievance processed
under the negotiated grievance procedure,
said grievance, upon written request by the
Union or Employer within thirty (30) calendar
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days after issuance of the Director, AD's
final decision, shall be submitted to
arbitration. Arbitration shall be invoked
only with the approval of the Union or
Employer. ..."

Conclusions

mine whether Applicant's grievance is subject to the negotiated

grievance procedure.

has stated:

As the Federal Labor Relations Council

"Section 6(a) (5) of the Order provides
in pertinent part that the Assistant Secretary
shall:

(5) decide questions as to
whether a grievance is subject to
a negotiated grievance procedure .
as provided in Section 13(d) of the
Order.

"Section 13(d) provides that 'questions
that cannot be resolved by the parties as to
whether or not a grievance is a matter for
which a statutory appeal procedure exists,
shall be referred to the Assistant Secretary
for decision.'’ Section 13(d) further permits
a party to refer to the Assistant Secretary
questions "... as to whether or not a grievance
is on a matter subject to the grievance pro-
cedure in an existing agreement. ...'

"It is clear from the express language
in these provisions that in resolving a
grievability dispute, if as here, an issue
is presented concerning the applicability
of a statutory appeal procedure, the Assistant
Secretary must decide that question. Further,
in any dispute referred to the Assistant
Secretary concerning whether a grievance is
on a matter subject to a negotiated grievance
procedure, the Assistant Secretary
must decide whether the dispute
is or is not subject to the nego-
tiated grievance procedure ... In
making such a determination, the
Assistant Secretary must consider

it is obligatory to deter-
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relevant provisions of the Order ...
and relevant provisions of the
negotiated agreement, including
those provisions which describe the
scope and coverage of the negotiated
grievance procedure, as well as

any substantive provisions of the
agreement which are being grieved.
Further, the Assistant Secretary
must also consider '... existing
laws and the regulations of
appropriate authorities. ...
Department of the Navy, Naval
Ammunition Depot, Crane, Indiana

and Local 1415, American Federation
of Government Emplovyees, AFL-CIO,

FLRC No. 74A-19, Report No. 63 (1975).

See, also, Department of the Navy, Naval Ammunition Depot,
Crane, Indiana, A/SLMR No. 684 (1976); NAGE Local R8-14 and
Federal Aviation Administration, Oklahoma City, Oklahoma,
FLRC No. 74A-38, Report No. 79 (1975).

As noted in the Preliminary Statement, supra, the issue in
this case is whether Applicant, as a Union, can grieve in
its own right under the negotiated grievance procedure. It
must be emphasized that this case does not involve an employee
grievance nor an employee grievance brought by a union on
behalf of an employee.

Applicant's reliance on the portion of Section 2 of
Article XXIII which provides:

"It is agreed that downgrade or
separation of regular full-time
employees will be avoided or held
to the minimum. Vacant positions
in the unit will be used for
placement of qualified employees
otherwise to be separated, pro-
vided that there is a current
need to fill such vacancies."
(Emphasis supplied),

presents no justiciable controversy in this case for the
reason that, wholly apart from Applicant's standing or lack
of standing to grieve in its own right, the position for
which Mr. Pardee was interviewed on December 16, 1974, and
on which Applicant relies, was not a position "in the unit".
To the contrary, the position was Chief, Communications, a
supervisory position outside the bargaining unit. It is
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recognized that Section 2 of Article XXIII also provides

that ". reductions in force will be accomplished in
accordance with applicable regulations" and that AR 60-21/AFR
147-15, Section 4-15 C provides that upon a reduction in
force USP (non EMP) employees will be considered, inter alia,
for "(a) Promotional transfer to a vacant position™. Never-
theless, the only contractual obligation on which Applicant's
right could be based is the provision of the Agreement that
"Vacant positions in the Unit will be used for placement of
qualified employees otherwise to be separated". The position
of Chief, Communications, not being a position in the bargain-
ing unit, there was no contractual obligation that upon a

RIF an affected employee be assigned to such position; nor,
of course, was Mr. Pardee separated. Assuming, although

the Regulations appear clearly to provide alternatives, that
the Regulations provide a right over and above the con-
tractual obligation, such right would be enforceable only

in accordance with the Regulations and the collective
bargaining agreement as a matter for review.

Section 1 or Article XXIII provides that,

"It is agreed that prior to the
issuance of reduction in force
notices affecting any employee
in the unit, the Employer will

advise the Union. ...",
and Section 4 of Article XXIII provides that,

"It is agreed that Union representa-
tives may review records of employees,
in accordance with applicable regula-
tions, when specifically designated as
an employee(s) representative during
a reduction in force." 5/

5/ In its original statement of the grievance, February 26,

1975, an allegation was made that the Agency "Failed to prepare
a RIF Roster" which Ms. McDaniel, representative for Mr. Pardee,
requested on or about February 4, 1975, and was told there was
no roster (Jt. Exh. 6). This allegation was omitted from the
Application for Decision on Brievability or Arbitrability
(Asst. Sec. Exh. 1), although there was still a reference to
Section 4 of Article XXIII. At the hearing, the testimony of
Mr. Devall indicated that there may have been a misunderstand-
ing inasmuch as the only name on the roster was Mr. Pardee.
Nevertheless, for the purposes of this decision, it will be
assumed, but not determined, that Ms. McDaniel was not shown
the RIF roster upon request, even though the only name on the
roster was that of Mr. Pardee.
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Section 3 of Article XXITII privides that the Employer
agrees to notify employees prior to involuntary transfer;
to give the employee an opportunity to express dissatisfaction
with the transfer; and, upon request by the employee who is
transferred involuntarily, to explain the reason for the
transfer. There is no contention by Applicant that there was
any violation of any obligation of Section 3 as to Mr. Pardee.
Indeed, Agency meticulously complied with all requirements
of the Regulations as to Mr. Pardee and, as Section 3 created
no right running to Applicant, Applicant can assert no
independent violation, i.e., if there were no violation of
Section 3 as to Mr. Pardee, there was no violation of
Section 3 as to Applicant.

Applicant asserts that the Notice of Proposed Downgrade
Transfer of January 31, 1975, was an "issuance of reduction
in force" notice within the meaning of Section 1 of Article
XXIITI; that it was not advised prior to the issuance there-
of; 6/ and that it, as a union, may grieve under the nego-
tiated grievance procedure. For the Reasons stated hereinafter,
the grievance of Applicant was not subject to the negotiated
grievance procedure.

In this case, the position of Merchandising Assistant,
Headquarters AAFES, was abolished by Personnel Manning
Document for the Catalog Sales Center, effective December 14,
1974. Section 4-12b of the Regulations provides that
"Employees will be given as much notice of RIF as possible”.
There was, as noted, a sharp conflict in testimony as to
whether notice of the RIF was given prior to January 28,
1975, when the RIF plan was approved, as modified, by the
Director, Personnel Division. While a notice of proposed
downgrade transfer is separate and distinct from a notice
of downgrade transfer (See, 4-6c, 4-14f(2) and (3), 4-15c
(6) (b)), Applicant's assertion that the Notice of Proposed
Downgrade Transfer of January 31, 1975, was the first re-
duction in force notice to it is sufficient to bring it
within the language of Section 1 of Article XXIII. There

6/ There is evidence that Applicant's President,
Ms. McDaniel was advised on January 29, 1975; but there
is a sharp conflict as Ms. McDaniel testified to the con-
trary. In addition, there was a sharp conflict in testi-
mony as to notification of the RIF prior to January 29,
1975, as distinguished from implementation of approved RIF
plan. Because the function pursuant to Sections 6(a) (5)
and 13(d) of the Executive Order is to determine whether
the dispute is or not subject to the negotiated grievance
procedure, it is inappropriate to resolve such factual con-
flicts which ga to the merits of the grievance rather than
to whether the dispute is subject to the grievance procedure-
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is no dispute that Ms. McDaniel had been designated as

Mr. Pardee's representative and, as noted above, it is
assumed for the purpose of this decision that Ms. McDaniel
was not shown the RIF roster even though only the name of
Mr. Pardee would have appeared.

Although the activity's chief spokesman in the nego-
tiation of _the Agreement, Mr. John W. Bowlin, testified
that the Union had sought unsuccessfully in the negotiations
to obtain a procedure for union grievances, such contention
is but an advocated position, United States Department of
Commerce, Bureau of the Census, Data Preparation Division,
Jeffersonville, Indiana, A/SLMR No. 665 (1976), and, in the
final analysis, determination of the issue.is dependent on
the provisions of the negotiated agreement "including those
provisions which describe the scope and coverage of the
negotiated grievance procedure, as well as any substantive
provisions of the agreement which are being grieved”,
Department of the Navy, Naval Ammunition Depot, Crane,
Indiana, supra, notwithstanding what the activity believed,
or even intended, to be the scope of the negotiated grievance
procedure.

The tenor of Article XXXV is wholly employee orientated.
Although Section 1 refers to "employee grievances and disputes
over the interpretation and application of this Agreement”
(Emphasis supplied), the definition of "grievance" in Section 2
expressly includes "disputes over the interpretation of this
Agreement". Section 5 provides that grievances and complaints
not excluded by Section 3 shall be processed in the following
manner: Step 1, discussion with the immediate supervisor at
which the employee may be represented. Section 6 provides that
any matter not settled between the employee and his immediate
supervisor as Step 2, if the employee is dissatisfied he must
appeal within 5 workdays; Step 3 provides that if the employee
is dissatisfied with the Step 2 decision, it may be appealed
by him. Section 7 provides that if the grievance is not
settled at Step 3 it may be referred to arbitration in
accordance with Article XXXVI. Section 8 provides that at
each step of the grievance procedure, the Union shall be
permitted to call witnesses. Article XXXVI provides that
any grievance processed under the negotiated grievance pro-
cedure, upon written request by the Union or Employer, shall
be submitted to arbitration.

Not only is no provision made for Union grievances; but
the provisions of Article XXXV provide for, and permit, only
employee action through step three, except that the Union
may call witnesses at each step of the grievance procedure.
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Only at the arbitration level is the right of the employee
limited and even here, while the Union or Employer must
request or approve arbitration, Article XXXVI is, by its
terms, limited to "any grievance processed under the nego-
tiated grievance procedure" which does not contemplate a
union grievance instituted solely under Article XXXVI.

] The prohibition of union grievances, as such, is further
insured by the exclusions from the negotiated grievance pro-
cedure as set forth in Section 3 of Article XXXV which
exclusions include,

"(10) matters not personal to the
employee."

A grievance by Applicant, in its own right, obviously is not by
its very statement a matter personal to an employee, and is,
therefore, excluded from the negotiated grievance procedure. 7/
Less directly, the exclusion of: "(2) Notices of proposed -
personnel action" and " (20) matters which are properly subject
for a request for review", support, but would not mandate
exclusion of a union grievance.

Because the negotiated grievance procedure specifically
excludes from its scope matters not personal to the employee
and by its terms provides for processing of grievances only
by an employee, Applicant may not grieve, in its own right
as a union, under the negotiated grievance procedure. While
creation of a right without a remedy is not favored, it is
by no means foreign in the law and where, as here, the terms
of the parties' own negotiated grievance procedure excludes
Applicant's right to grieve, in its own right, there is no
alternative but to conclude that Applicant's grievance is
not subject to the negotiated grievance procedure.

7/ It is recognized that the exclusions of Section 3 of
Article XXXV of the Agreement are, in substantially identical
form, the exclusions from the Agency grievance procedure,
Section 3-29 of the Regulations, except the sentence "Employees,
may submit grievance on all matters except - ", which appears
in 3-29, while the first sentence of Section 3 of Article XXXV
reads, "Complaints resulting from the following types of
action shall not be grievable under this Article or the AAFES
grievance procedure."
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Pending implementation of personnel action pursuant to
4-15c, Mr. Pardee was detailed to the same job to which he
later was transferred; but this was specifically authorized
by, and in accordance with, Regulations (See, 4-10b and c);

a detail is not a transfer; is specifically authorized with-
in the local transfer area; and no notice period or personnel
action is required for a detail of 30 calendar days or less.
The Regulations (4-18) also contemplate and provide for two
or more personnel actions relating to one employee at the
same time with only the limitation that the actions be pro-
cessed in the order most advantageous to the employee. The
detail of Mr. Pardee was most advantageous to Mr. Pardee
(see, for example, 4-8) as he remained at his assigned grade
and step pending implementation of the procedures of 4-15c
and the date of commencement of salary retention was deferred
to April 5, 1975; but even if it were assumed that some
right of Mr. Pardee had been violated, the right was

Mr. Pardee's, not Applicant's, and his remedy was princi-
pally, if not exclusively, by request for review. The
negotiated grievance procedure specifically excludes from

its scope notices of proposed personnel action and matters
which are properly subject for a request for review. Whether
an employee, such as Mr. Pardee, could grieve a violation

of Sections 1 or 4 of Article XXIII of the Agreement is not
before me and no opinion is expressed with regard thereto;
but, in any event, Applicant, as a union, has no independent
right under the negotiated grievance procedure to grieve
asserted violations of an employee's rights .

RECOMMENDAT ION

In light of the foregoing, it is hereby recommended that
the Assistant Secretary of Labor for Labor-Management Relations
find that Applicant's grievance in its own right as a union
is not grievable under the parties' negotiated grievance
procedure.

[L I(/L.a,‘ /g ‘C C—eeniy
WILLIAM B. DEVANEY 7
Administrative Law Judge

Dated: September 10, 1976
Washington, D.C.




February 8, 1977

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION ON CHALLENGED BALLOTS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

UNITED STATES CUSTOMS SERVICE
A/SLMR No. 792

The subject case involved two challenged ballots which were sufficient
in number to affect the results of a self-determination election for
professional employees. The two challenged ballots were challenged on
the grounds that the individuals involved, a GS-13 Senior Auditor and a
GS-12 Auditor, were management officials.

The Administrative Law Judge found, and the Assistant Secretary
agreed, that the evidence demonstrated that the aforementioned individuals
more closely resembled highly skilled experts or professionals who
rendered resource information or recommendations rather than individuals
who actively participated in the ultimate determination of policy. In
this regard, he noted that while the subject employees performed challenging
reorganizational work in an independent work environment and their work
products often met with approval, their recommendations were implemented
only after review and approval by several levels of management and their
role did not extend to the point of active participation in the ultimate
determination of policy.

Accordingly, the Assistant Secretary directed that the ballots of
the employees herein be opened and counted and that the appropriate
Regional Administrator cause to be served on the parties a Revised Tally
of Ballots.
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A/SLMR No. 792

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES CUSTOMS SERVICE

Activity

and Case No. 22-6409 (RO)

NATIONAL TREASURY EMPLOYEES UNION

Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO

Intervenor

DECISION ON CHALLENGED BALLOTS

On September 20, 1976, Administrative Law Judge Edwin S. Bernstein
issued his Recommended Decision and Order in the above-entitled proceeding,
recommending that the challenges -to the ballots of Mr. Alan M. Levit and
Mr. Matthew J. Krimski be overruled and that their ballots be opened and
counted. Thereafter, the Activity filed exceptions and a supporting
brief with respect to the Administrative Law Judge's Recommended Decision
and Order. 1/

1/ Under the particular circumstances herein, and noting particularly that
the Activity was granted an opportunity to file a reply brief with the
Administrative Law Judge, I find that the latter did not abuse his dis-
cretion, or prejudice the Activity, by granting an extension of time to
the Petitioner for filing a post-hearing brief and by granting the
Petitioner's motion to file its post-hearing brief after the extended
due date had passed.



The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Recommended Decision and Order and the entire
record in this case, including the exceptions and supporting brief filed
by the Activity, I hereby adopt the Administrative Law Judge's findings,
conclusions and recommendations. 2/

DIRECTION TO OPEN AND COUNT BALLOTS
IT IS HEREBY ORDERED that the ballots of Mr. Alan M. Levit and Mr.
Matthew J. Krimski be opened and counted at a time and place to be
determined by the appropriate Regional Administrator. The Regional

Administrator shall cause a Revised Tally of Ballots to be served on the
parties and take such additional action as required by the Regulations

of the Assistant Secretary.
A .
. Il
! i
é (% CZZ

—
ck A. Warshaw, Aecting Assistant Secretary
of LAbor for Labor-Management Relations

Dated, Washington, D. C.
February 8, 1977

A

2/ The Petitioner filed a response to the Activity's exceptions which
response was not considered in the determination of the subject case.
It is the policy of the Assistant Secretary that when a reply or
answering brief is not filed upon an appropriate request of the party
involved, as occurred herein, it will not be considered by the Assistant
Secretary when mak