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APPEALS DECISIONS BY DOCKET NUMBERS

January 1, 1976 through December 31, 1976






FLRC Number

74A-52

74A-61

74A-64

74A-68

74A-71

74A-79

74A-81

74A-93

74A-99

APPEALS DECISIONS BY DOCKET NUMBERS

Type Case Title

A/S Department of the Interior, Bureau of
Reclamation, Yuma Projects Office, Yuma,
Arizona, A/SLMR No. 401

ARB Veterans Administration Center, Temple,
Texas and American Federation of Government
Employees, Local 2109 (Jenkins, Arbitrator)

ARB Mare Island Naval Shipyard and Mare Island
Navy Yard Metal Trades Council, AFL-CIO
(Durham, Arbitrator)

A/S Internal Revenue Service, Mid-Atlantic
Service Center, A/SLMR No. 421

NEG Texas ANG Council of Locals, AFGE and State
of Texas National Guard

A/S Internal Revenue Service, Greensboro District
Office, Greensboro, North Carolina, Assistant
Secretary Case No. 40-5314(AP)

A/S Internal Revenue Service, Austin Service
Center, Austin, Texas, Assistant Secretary
Case No. 63-4995(G&A)

NEG National Treasury Employees Union Chapter

- No. 010 and Internal Revenue Service, Chicago
DPistrict

ARB Defense General Supply Center, Richmond,

Virginia and American Federation of
Government Employees, Local 2047, AFL-CIO
(Di Stefano, Arbitrator)

Page

484

118

143

606

153

159

73

125

280



FLRC Number

75A-4

75A-14

75A-25

75A-32

75A-33

75A-42

75A-46

75A-53

Type

ARB

A/s

A/S

ARB

ARB

A/S -

Case Title

Pacific Southwest Forest and Range Experiment
Station, Forest Service, Department of
Agriculture and American Federation of
Government Employees, Local 3217 (Meyers,
Arbitrator)

Defense Supply Agency, Defense Contract
Administration Services Region (DCASR), San
Francisco, California, Defense Contract
Administration Services District (DCASD),
Salt Lake City, Utah, A/SLMR No. 461

Department of the Air Force, Base Pro-
curement Office, Vandenberg Air Force Base,
California, A/SLMR No. 485

Department of Transportation, Federal Aviation
Administration, Montgomery RAPCON/Tower,
Montgomery, Alabama and Professional Air
Traffic Controllers Organization (Amis,
Arbitrator)

Defense Mapping Agency, Hydrographic Center,
Department of Defense and American Federation
of Government Employees, Local 3407 (Ables,
Arbitrator)

Social and Rehabilitation Service, Department

of Health, Education, and Welfare and American
Federation of Government Employees, Local 41,

AFL-CIO (Mallet-Prevost, Arbitrator)

American Federation of Government Employees,
Local 1661, AFL-CIO and Federal Correctional
Institution (Department of Justice), Danbury,
Connecticut (McCloskey, Arbitrator)

Tennessee Valley Authority, A/SLMR No. 509

10

Page

198

668

586

632

289

296

301

78
with-
drawn
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FLRC Number

75A-77

75A-81

75A-85

75A-90

75A-91

75A-93

75A-95

75A-96

75A-100

75A-101

Type

NEG

NEG

NEG

A/S

A/S

Als

ARB

Case Title

Local 1485, National Federation of Federal
Employees and Coast Guard Base, Miami Beach,
Florida

NAGE lLocal R12-183 and McClellan Air Force
Base, California

Association of Academy Instructors, Inc. and
Department of Transportation, Federal Aviation
Administration, FAA Academy, Aeronautical
Center, Oklahoma City, Oklahoma

NAGE, Local R12-58 and McClellan Air Force
Base

Naval Ordnance Station, Louisville, Kentucky
and Local Lodge No. 830, International
Association of Machinists and Aerospace
Workers (Thomson, Arbitrator)

Army and Air Force Exchange Service, South
Texas Area Exchange, Lackland Air Force Base,
Texas, A/SLMR No. 669

Norfolk Naval Shipyard and Tidewater Virginia
Federal Employees Metal Trades Council, AFL-
CIO (Robertson, Arbitrator)

National Treasury Employees Union, A/SLMR
No. 536

San Antonio Air Logistics Center, San Antomnio
Air Materiel Area (AFLC), Kelly Air Force
Base, Texas, A/SLMR No. 540

Department of the Air Force, Scott Air Force
Base and National Association of Government
Enployees, Local R7-27 (Harrison, Arbitrator)

11

Page

420

353

230

523

322

639

84

170

184

93



FLRC Number

75A-102

75A-103

75A-104

75A-105

75A-106

75A-107

75A-108

75A-109

75A-110

75A-112

Type

ARB

NEG

ARB

ARB

A/s

A/S

A/S

A/S

ARB

A/S

Case Title

Community Services Administration and
American Federation of Government Employees,
Local 2677 (Edgett, Arbitrator)

AFGE Local 1738 and VA Hospital, Salisbury,
North Carolina

Tooele Army Depot, Tooele, Utah and American
Federation of Government Employees, AFL-CIO,
Local 2185 (Linn, Arbitrator)

American Federation of Government Employees,
AFL-CIO, Local 2677 and Community Services
Administration (Lundquist, Arbitrator)

United States Air Force, 380th Combat Support
Group, Plattsburgh Air Force Base, N.Y.,
A/SLMR No. 557

United States Forest Service, Salmon National
Forest, Salmon, Idaho, A/SLMR No. 556

Department of Health, Education and Welfare,
Social Security Administration, Bureau of
Field Operations, Boston Region, District
and Branch Offices, A/SLMR No. 562

National Science Foundation, A/SLMR No. 487

Tidewater Virginia Federal Employees Metal
Trades Council, AFL-CIO and Norfolk Naval
Shipyard (Seidenberg, Arbitrator)

Department of the Air Force, Headquarters,
31st Combat Support Group, Homestead Air
Force Base, Homestead, Florida, A/SLMR

No. 574

12

Page

101

376

360

106

69

89

209

188

249

‘194




FLRC Number

75A-114

75A-115

75A-116

75A-117

75A-118

75A-119

75A-121

75A-122

75A-123

75A-124

Type

A/S

A/S

A/S

A/S

NEG

ARB

A/S

A/S

A/S

Case Title

Headquarters, U.S. Army Materiel Command,
U.S. Department of the Army, Assistant
Secretary Case No. 22-5900(CA)

U.S. Marine Corps Air Station, El1 Toro,
A/SLMR No. 560

Veterans Administration Hospital, Montrose,
New York, Assistant Secretary Case No.
30-6109 (RO}

Department of the Navy, Norfolk Naval
Shipyard, A/SLMR No. 547

National Treasury Employees Union; Chapter
No. 22, National Treasury Employees Unionj;
and United States Department of the Treasury,
Internal Revenue Service, Philadelphia
District

Social Security Administration, Headquarters
Bureaus and Offices in Baltimore, Maryland
and SSA Local 1923, American Federation of
Government Employees, AFL-CIO (Feldesman,
Arbitrator)

Wing Commander, 29th Flying Training Wing,
Craig Air Force Base, Alabama and American
Federation of Government Employees, AFL-CIO,
Local Union No. 2574 (Williams, Arbitrator)

Department of the Navy, Philadelphia Naval
Regional Medical Center, A/SLMR No. 558

Department of the Air Force, Headquarters,
Tactical Air Command, Langley Air Force Base,
Virginia, Assistant Secretary Case Nos.
22-6261(CA) and 22-6263(CA)

Veterans Administration Center, Bath, New
York, Assistant Secretary Case No. 35-3551(CA)

13

Page

213

218

222

226

597

254

474

265

235

238



FLRC Number

75A-125

75A-126

75A-127

75A-128

75A-129

76A-1

76A-3

76A-4

76A-5

Type

A/S

ARB

ARB

A/S

A/S

A/S

A/S

A/S

A/S

Case Title

U.S. Department of the Army, U.S. Army
Materiel Command, Hesdquarters, Assistant
Secretary Case No. 22-6280(CA)

Headquarters, U.S. Army Artillery Center,
Fort Sill, Oklahoma and NFFE Local 273
(Stratton, Arbitrator)

Francis E. Warren Air Force Base, Cheyenne,
Wyoming and American Federation of Government
Employees, Local 2354 (Rentfro, Arbitrator)

Defense Supply Agency, Defense Contract
Administration Services Region, San Francisco,
A/SLMR No. 559

Department of the Air Force, Headquarters,
31st Combat Support Group (TAC), Homestead
Air Force Base, Florida, A/SLMR No. 578

The Adjutant General, State of Illinois,
I1linois Air National Guard, and National
Guard Bureau, Washington, D.C., A/SLMR
No. 598

Bellingham Flight Service Station, Federal
Aviation Administration, N.W. Region,
Department of Transportation, Bellingham,
Washington, A/SLMR No. 597

Defense Supply Agency, Defense Contract
Administration Services Region (DCASR), San
Francisco, Defense Contract Administration
Services District (DCASD), Seattle,
Washington, A/SLMR No. 564

Veterans Administration Data Processing
Center, Austin, Texas, Assistant Secretary
Case No. 63-4708(DR)

14

Page

242

335

505

668

246

269

275

668

365
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FLRC Number

76A-7

76A-8

76A-9

76A-11

76A-12

76A-13

76A-15

76A-18

76A-20

76A-21

Type

A/S

A/S

A/S

A/S

ARB

A/S

A/S

A/S

A/s

Case Title

National Treasury Employees Union, Chapter
10 (Internal Revenue Service, Chicago,
I1linois), Assistant Secretary Case No.
50~13004 (CO)

Department of the Navy, Supervisor of Ship-
building, Conversion and Repair, USN, Long
Beach, California, A/SLMR No. 594

Veterans Administration, Veterans Administra-
tion Hospital, Montgomery, Alabama, Assistant
Secretary Case No. 40-6562(CU)

U.S. Department of Transportation, Federal
Aviation Administration, National Aviation
Facilities Experimental Center, Atlantic
City, New Jersey, A/SLMR No. 482

AFGE Local 1592, Hill Air Force Base and
Ogden Air Logistics Center, Hill Air Force
Base, Ogden, Utah (Rockwell, Arbitrator)

Department of the Navy, Puget Sound Naval
Shipyard, Bremerton, Washington, A/SLMR
No. 582

Quantico Education Association, A/SLMR No.
601

Naval Aerospace and Regional Medical Center,
Pensacola, Florida, A/SLMR No. 603

Departments of the Army and the Air Force,
Headquarters Army and Air Force Exchange
Service, Dallas, Texas and American Federa-
tion of Government Employees, Local 2921
(Schedler, Arbitrator)

Veterans Administration Center, Bath, New
York, Assistant Secretary Case No. 35-3560(CA)

15

Page

340

115

343

112

436

390

346

369

192,
316

312



FLRC Number

76A-22

76A-23

76A~25

76A-27

76A-29

76A-30

76A-31

76A-32

76A-33

Type

ARB

A/s

A/S

A/s

NEG
L4

ARB

A/S

A/s

Case Title

Local 2449, American Federation of Government
Employees (AFL-CIO) and Headquarters, Defense
Supply Agency and DSA Field Activities
Located at Cameron Station, Virginia (Coburn,
Arbitrator)

U.S. Department of Agriculture, Agricultural
Research Service, Plum Island Animal Disease
Center, Assistant Secretary Case No.
30-6026(GA)

U.S. Department of Transportation, Federal
Highway Administration, Office of Federal
Highway Projects, Vancouver, Washington,
A/SLMR No. 612

U.S. Department of the Army, U.S. Army
Materiel Command Headquarters, Assistant
Secretary Case No. 22-6309(CA)

Department of the Army, Headquarters, U.S.
Army Materiel Command and National Federation
cf Federal Employees, Local 1332

Department of Interior, Bureau of Reclama-
tion, Arizona Projects Office, Phoenix,
Arizona, A/SLMR No. 614

Professional Air Traffic Controllers
Organization and Federal Aviation Adminis-
tration, Department of Transportation
(Kane, Arbitrator)

General Services Administration, Region 5,
Public Buildings Service, Milwaukee Field
Office, Milwaukee, Wisconsin, Assistant
Secretary Case No. 50-13016(RO)

Social Security Administration, Baltimore,
Maryland, Assistant Secretary Case No.
22-6272(AP)

16

Page

516

381

395
373
139

with-
drawn

538

413

399
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FLRU Number

76A-34

76A-35

76A-36

76A-39

76A~-41

76A-42

76A-46

76A-47

76A-48

76A-49

246-469 O - 78 - 2

Type

ARB

A/S

ARB

A/S

A/S

A/sS

A/S

NEG
-

A/S

A/s

Case Title

Defense Supply Agency and American Federation
of Government Employees, Local 2047 (AFL-CIO)
(Daly, Arbitrator)

Naval Air Rework Facility, Naval Air Station,
Jacksonville, Florida, A/SLMR No. 613

Federal Employees Metal Trades Council and
Portsmouth Naval Shipyard (Heller, Arbitrator)

Norfolk Naval Shipyard, Portsmouth, Virginia,
A/SLMR No. 618

Shonto Boarding School, Shonto, Arizona, De-
partment of the Interior, Bureau of Indian
Affairs, Assistant Secretary Case No. 72-5654
(RO)

U.S. Department of Commerce, U.S. Merchant
Marine Academy, Kings Point, New York, A/SLMR
No. 620

Department of the Air Force, 4392d Aerospace
Support Group, Vandenberg Air Force Base,
California, A/SLMR No. 623

National Office, National Border Patrol
Council, National I&NS Council, AFGE and
Immigration and Naturalization Service,
Department of Justice

Community Services Administration, Washington,
D.C., Assistant Secretary Case No. 22-6494(AP)

American Federation of Government Employees,
AFL-CIO (Marine Corps Recruit Depot Exchange,
San Diego, California), Assistant Secretary
Case No. 72-5382(CO)

17

Page

544

417

444

329

350

448

402

500

406

309



FLRC Number

762-50

76A-51

76A~-52

76A-53

76A-55

76A-57

76A-59

76A-60

76A-61

Type Case Title Page

A/S Department of Health, Education, and Welfare,
Social Security Administration, Bureau of
Field Operations, District Office, Minneapolis,
Minnesota, A/SLMR No. 621 452

ARB National Treasury Employees Union and Bureau of
Alcohol, Tobacco and Firearms (Brown,
Arbitrator) 615

A/S United States Department of Labor (Decision
of the Vice Chairman of the U.S. Civil Service
Commission, V/C CSC No. 3) 409

A/S Department of the Navy, Naval Support
Activity, Long Beach, California, A/SLMR
No. 629 262

A/S Department of the Army, U.S. Army Electronics
Command, Fort Monmouth, New Jersey, A/SLMR
No. 617 456

A/S Puget Sound Naval Shipyard, Bremerton,
Washington, Assistant Secretary Case No.
71-3492 620

ARB Long Beach Naval Shipyard and Federal
Employees Metal Trades Council, AFL-CIO
(Leventhal, Arbitrator) . 552

NEG National Treasury Employees Union and Chapter
071, National Treasury Employees Union and
U.S. Department of Treasury, Internal Revenue
Service, Philadelphia Service Center, Phila-

delphia, Pennsylvania 307
A/S U.S. Army Missile Command, Redstone Arsenal,

Alabama, Assistant Secretary Case No.

40-6698(CA) 460

18



FLRC Number

76A-62

76A-63

76A-66

76A-67

76A-€9

76A-72

76A-73

76A-74

716A-77

76A-78

Type

A/S

A/S

A/S

ARB

ARB

ARB

A/S

A/S

A/sS

ARB

Case Title

U.S. Civil Service Commission, Atlanta
Region, Atlanta, Georgia, Assistant
Secretary Case No. 40-6699(CA)

Local 1858, American Federation of Govern-
ment Employees, AFL-CIO, Assistant Secretary
Case No. 40-6700(CO)

Internal Revenue Service, National Office,
Washington, D.C. A/SLMR No. 630

American Federation of Government Employees,
Local 3239, AFL-CIO and Social Security Admin-
istration, Cleveland Region, Area One Office,
Southfield, Michigan (Ott, Arbitrator)

Automated Logistics Management Systems Agency
and National Federation of Federal Employees,
Local 1763 (Erbs, Arbitrator)

State of New Jersey Department of Defense
and National Army-Air Technicians Associa-
tion, Local 371 (Howard, Arbitrator)

U.S. Department of Agriculture, National
Forests of Mississippi, Jackson, Mississippi,
Assistant Secretary Case No. 41-4524(CA)

U.S. Department of Agriculture and Office of
Investigation and Office of Audit, A/SLMR
No. 643

Veterans Administration Hospital, New Orleans,
Louisiana, A/SLMR No. 637

U.S. Army Dugway Proving Ground, Dugway, Utah
and National Association of Government Em-
ployees, Local R14-9 (Rentfro, Arbitrator)

19

Page

463

466

512

469

557

320

480

564

332

387



FLRC Number

76A-80

76A-86

76A-87

76A-89

76A-91

764-93

76A-100

76A-103

76A-104

76A-113

76A-136

Type

A/S

Als

A/s

ARB

A/S

A/S

A/S

A/S

A/S

A/S

A/S

Case Title

U.S. Department of Agriculture, Office of
Investigation, Temple, Texas, A/SLMR No. 644

United States Department of Commerce, Bureau
of the Census, Data Preparation Division,
Jeffersonville, Indiana, A/SLMR No. 665

Environmental Protection Agency, Region VII,
Kansas City, Missouri, A/SLMR No. 668

National Association of Government Employees,
Local R4-45 and Navy Commissary Store Region
[Department of the Navy] (Kleeb, Arbitrator)

Department of the Navy, Naval Support
Activity, Long Beach, California, A/SLMR
No. 629

National Labor Relations Board, Region 17,
and National Labor Relations Board, A/SLMR
No. 670

Department of the Air Force, 4500 Air Base
Wing, Langley Air Force Base, Virginia,
Assistant Secretary Case No. 22-6644(CA)

Agency for International Development,
Department of State, A/SLMR No. 676

United States Department of Justice,
Immigration and Naturalization Service,
A/SLMR No. 682

Department of the Navy, Naval Plant
Representative Office, Assistant Secretary
Case No. 22-6655(CA)

American Federation of Government Employees,
AFL-CIO, Local 1592, A/SLMR No. 724

20

Page

571

576

645

385

581

658

626

661

650

654

612




FLRC Number Type

76A-137
76A-140
76A-141 ARB
76A-148 A/S
76A-155 A/S

Case Title

American Federation of Government Employees,
Local 2782 and Department of Commerce, Bureau
of the Census, Washington, D.C.

American Federation of Government Employees
(National Border Patrol Council and National
Council of Immigration and Naturalization
Service Locals) and Department of Justice,
Immigration and Naturalization Service

Naval Weapons Station, Concord and American
Federation of Government Employees, Local
1931 (Cassady, Arbitrator)

Department of Defense, Defense Mapping Agency
Depot, Hawaii, A/SLMR No. 747

U.S. Department of Agriculture, Agricultural
Research Service, Southern Regional Research
Center, New Orleans, Louisiana, A/SLMR No. 757

21

Page

with-~-
drawn

with-
drawn

604

629

665






APPEALS DECISIONS BY AGENCIES

January 1, 1976 through December 31, 1976
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APPEALS DECISIONS BY AGENCIES

Agency

Agency for International Development

Agricultural Research Service
—— Plum Island Animal Disease Center
—- Southern Regional Research
Center, New Orleans, Louisiana
Agriculture, Department of
-— Agricultural Research Service

- Plum Island Animal Disease
Center

—— Southern Regional Research
Center, New Orleans, Louisiana

—— National Forests of Mississippi,
Jackson, Mississippi

—— Office of Investigation, Temple,
Texas

—— Office of Investigation and
Office of Audit

—— Pacific Southwest Forest and
Range Experiment Station

—~- Salmon National Forest, Salmon,
Idaho
Air Force, Department of
—- 380th Combat Support Group,

Plattsburgh Air Force Base,
New York

25

FLRC Number

76A-103

76A-23

76A-155

76A-23

76A-155

76A-73

76A-80

76A-74

75A-4

75A-107

75A-106

Page

661

381

665

381

665

480

571

564

198

89

69



Army

Agency

4392d Aerospace Support Group,
Vandenberg Air Force Base,
New York

4500 Air Base Wing, Langley Air
Force Base, Virginia

Base Procurement Office, Vanden-
berg Air Force Base, California

Francis E. Warren Air Force Base,
Cheyenne, Wyoming

Headquarters, 3lst Combat Support

Group, Homestead Air Force Base,
Homestead, Florida

Headquarters, Tactical Air
Command, Langley Air Force Base,
Virginia

McClellan Air Force Base,
California

Ogden Air Logistics Center, Hill
Air Force Base, Ogden, Utah

San Antonio Air Logistics Center,
San Antonio Air Materiel Area
(AFLC), Kelly Air Force Base,
Texas

Scott Air Force Base, Illinois
Wing Commander, 29th Flying
Training Wing, Craig Air Force
Base, Alabama

and Air Force Exchange Service

Headquarters, Army and Air Force
Exchange Service, Dallas, Texas

South Texas Area Exchange, Lack-
land Air Force Base, Texas

26

FLRC Number

75A-106

76A-100

75A-25

75A-127

75A-112
75A-129

75A-123

75A-81
75A-90

76A-12

75A-100

75A-101

75A-121

76A-20

75A-93

Page

69

626

586

505

194
246

235

353
523

436

184

93

474

192,
316

639



Agency FLRC Number Page

Army, Department of

—- Dugway Proving Ground, Dugway,

Utah 76A-78 387
-- Headquarters, U.S. Army Artillery
Center, Fort Sill, Oklahoma 75A-126 335
—-- Headquarters, U.S. Army Materiel
Command 75A-114 213
75A-125 242
76A-27 373
76A-29 139
-- Tooele Army Depot, Tooele, Utah 75A-104 360
-— U.S. Army Electronics Command,
Fort Monmouth, New Jersey 76A-55 456
-— U.S. Army Missile Command, Red-
stone Arsenal, Alabama 76A-61 460
76A-63 466

Austin Service Center, Internal
Revenue Service 74A-81 73

Automated Logistics Management Systems
Agency 76A-69 557

Bellingham Flight Service Station 76A-3 275

Bureau of Alcohol, Tobacco and Fire-
arms 76A-51 615

Bureau of Indian Affairs, Department
of the Interior, Shonto Boarding
School, Shonto, Arizona 76A-41 350

27



Agency

Bureau of Reclamation, Department of
the Interior, Yuma Projects Office

Bureau of the Census, Data Prepara-
tion Division, Jeffersonville, Indiana

Civil Service Commission, Atlanta
Region, Atlanta, Georgia

Chicago District, Internal Revenue
Service

Chicago, Illinois, Internal Revenue
Service

Coast Guard Base, Miami Beach,
Florida
Commerce, Department of
—- Bureau of the Census, Data Pre-
paration Division, Jeffersonville,
Indiana
-- U.S. Merchant Marine Academy,

Kings Point, New York

Community Services Administration

Craig Air Force Base, Alabama

28

FLRC Mumber

74A-52

76A-86

76A-62

74A-93

76A-7

75A-77

76A-86

76A-42

75A-102
75A-105
76A-48

75A-121

Page

484

576

463

125

340

420

576

448

101
106
406

474



Agency FLRC Number Page

Defense, Department of
—— Army and Air Force Exchange
Service
—- Headquarters, Dallas, Texas 76A-20 192,
316
-- South Texas Area Exchange 75A-93 639
—- Defense Mapping Agency
—- Depot, Hawaii 76A-148 629
-— Hydrographic Center 75A-33 289
——- Defense Supply Agency
-— Defense Contract Administra-
tion Services Region (DCASR),
San Francisco, California 75A-14 668
75A-128 668
76A-4 668
—- Defense General Supply Center,
Richmond, Virginia 74A-99 280
76A-34 544
—— Headquarters, Defense Supply
Agency and DSA Field Activities
Located at Cameron Statiom,
Virginia 76A-22 516
-- National Guard Bureau
—— State of Illinois, Illinois
Air National Guard 76A-1 269
—— State of New Jersey Department
of Defense 76A-72 320
—— State of Texas National Guard 74A-71 153
Defense Mapping Agency
-- Depot, Hawaii 76A-148 629

29



Agency FLRC Number Page
-- Hydrographic Center 75A-33 289
Defense Supply Agency

~— Defense Contract Administration
Services Region (DCASR), San

Francisco, California 75A-14 668
75A-128 668
76A-4 668

—- Defense General Supply Center,
Richmond, Virginia 74A-99 280
76A-34 544

-- Headquarters, Defense Supply
Agency and DSA Field Activities
Located at Cameron Station,

Virginia 76A-22 516

Dugway Proving Ground, Dugway, Utah 76A-78 387
E

Environmental Protection Agency,

Region VII, Kansas City, Missouri 76A-87 645

El Toro Marine Corps Air Station 75A-115 218
F

FAA Academy, Aeronautical Center,

Oklahoma City, Oklahoma 75A-85 230

Federal Aviation Administration 76A-31 538

--— Bellingham Flight Service
Station, Bellingham, Washington 76A-3 275

—— FAA Academy, Aeronautical
Center, Oklahoma City, Oklahoma 75A-85 230
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Agency FLRC Number Page

-- Montgomery RAPCON/Tower,
Montgomery, Alabama 75A-32 632

—— National Aviation Facilities
Experimental Center, Atlantic
City, New Jersey 76A-11 112

Federal Correctional Institution,
Danbury, Connecticut 75A-46 301

Federal Highway Administration,
Office of Federal Highway Projects,
Vancouver, Washington 76A-25 395

Forest Service

—— Pacific Southwest Forest and
Range Experiment Station 75A-4 198

—— Salmon National Forest, Salmon,
Idaho 75A-107 89

—— National Forests of Mississippi,
Jackson, Mississippi 76A-73 480

Fort Monmouth, New Jersey, U.S. Army
Electronics Command 76A-55 456

Fort Sill, Oklahoma, U.S. Army
Artillery Center 75A-126 335

Francis E. Warren Air Force Base,
Cheyenne, Wyoming 75A-127 505

General Services Administration,

Region 5, Public Buildings Service,

Milwaukee Field Office, Milwaukee,

Wisconsin 76A-32 413
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Agency

Greensboro District Office,
Internal Revenue Service

Health, Education and Welfare,
Department of

—— Social and Rehabilitation
Service

—— Social Security Administration
—-— Baltimore, Maryland
—— Bureau of Field Operations

-— Boston Region, District and
Branch Offices

—— District Office, Minneapolis,
Minnesota

—- Cleveland Region, Area One
Office, Southfield, Michigan

-~ Headquarters, Bureaus and
Offices, Baltimore, Maryland

Hill Air Force Base, Ogden, Utah

Homestead Air Force Base, Homestead,
Florida

I1linois Air National Guard

Immigration and Naturalization
Service

32

FLRC Number

74A~-79

75A-42

76A-33

75A-108

76A-50

76A-67

75A-119

76A-12

75A-112
75A-129

76A-1

76A-47
76A-104

Page

159

296

399

209

452

469

254

436

194
246

269

500
650



Agency

Internal Revenue Service

—— Austin Service Center, Austin,
Texas

—- Chicago District
—- Chicago, Illinois

——- Greensboro District Office,
Greensboro, North Carolina

%

-— Mid-Atlantic Service Center
. -- National Office, Washington, D.C.
W

—- Philadelphia District

—- Philadelphia Service Center

Interior, Department of

-~ Bureau of Indian Affairs, Shonto
Boarding School, Shonto, Arizona

> —— Bureau of Reclamation, Yuma
Projects Office, Yuma, Arizona

Justice, Department of

—— Federal Correctional Institution,
Danbury, Connecticut

-- Immigration and Naturalization
Service

Kelly Air Force Base, Texas
40
450

33
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FLRC Number

75A-96

74A-81
74A-93

76A-7

74A-79
74A-68
76A-66
75A-118

76A-60

76A-41

74A-52

75A-46

76A-47
76A-104

~ 75A-100

Page

170

73
125

340

159
606
512
597

307

350

484

301

500
650

184



Agency

Labor, Department of

Lackland Air Force Base, Texas

Langley Air Force Base, Virginia

Long Beach Naval Shipyard

Mare Island Naval Shipyard

Marine Corps
-- Air Station, El1 Toro, California
~—- Quantico Dependents School
System, Quantico Marine Corps
Base, Virginia
-- Recruit Depot Exchange, San
Diego, California

McClellan Air Force Base, California

Mid-Atlantic Service Center, Internal
Revenue Service

Montgomery RAPCON/Tower, Montgomery,
Alabama

National Guard Bureau
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FLRC Number

76A-52

75A-93

75A-123
76A-100

76A-59

74A-64

75A-115

76A-15

76A-49

75A-81
75A-90

74A-68

75A-32

Page

409

639

235
626

552

143

218

346

309

353
523

606

632
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Agency

—-- Adjutant General, State of
Illinois, Illinois Air National
Guard

-— State of New Jersey Department
of Defense

—— State of Texas National Guard

National Aviation Facilities Experi-
mental Center

National Labor Relations Board,
Region 17 and National Labor
Relations Board

National Science Foundation

National Forests of Mississippi,
Jackson, Mississippi

Naval Aerospace and Regional Medical
Center, Pensacola, Florida

Naval Air Rework Facility, Naval Air
Station, Jacksonville, Florida

Naval Ordnance Station, Louisville,
Kentucky

Naval Plant Representative Office

Naval Support Activity, Long Beach,
California

Naval Weapons Station, Concord

35

FLRC Number

76A-1

76A-72

74A-71

76A-11

76A-93

75A-109

76A-73

76A-18

76A-35

75A-91

76A-113

76A-53
76A-91

76A-141

Page

269

320

153

112

658

188

480

369

417

322

654

262
581

604



Agency

Navy, Department of

Long Beach Naval Shipyard

Mare Island Naval Shipyard

Naval Aerospace and Regional
Medical Center, Pensacola,
Florida

Naval Air Rework Facility, Naval
Air Station, Jacksonville,

Florida

Naval Ordnance Station, Louis-
ville, Kentucky

Naval Plant Representative Office
Naval Support Activity, Long
Beach, California

Naval Weapons Station, Concord
Navy Commissary Store Region

Norfolk Naval Shipyard, Ports-
mouth, Virginia

Philadelphia Naval Regional
Medical Center

Portsmouth Naval Shipyard, New
Hampshire

Puget Sound Naval Shipyard,

Bremerton, Washington

Supervisor of Shipbuilding, Con-
version and Repair, USN, Long
Beach, California

36

FLRC Number

76A-59

74A-64

76A-18

76A-35

75A-91
76A-113
76A-53
76A-91
76A-141
76A-89
75A-95
75A-110

75A-117
76A-39

75A-122

76A-36

76A-13
76A-57

76A-8

Page

552

143

369

417

322
654
262
581
604
385

84
249

226
329

265

444

390
620

115
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Agency

-== U.S. Marine Corps

-- Air Station, El1 Toro,
California

—— Quantico Dependents School

System, Quantico Marine Corps

Base, Virginia
-— Recruit Depot Exchange, San
Diego, California
Navy Commissary Store Region

New Jersey Department of Defense

Norfolk Naval Shipyard, Portsmouth,
Virginia

Ogden Air Logistics Center, Hill Air

Force Base, Ogden, Utah

Pacific Southwest Forest and Range
Experiment Station

Philadelphia District, Internal
Revenue Service

Philadelphia Naval Regional Medical

Center

37

FLRC Number

75A-115

76A-15

76A-49

76A-89

76A-72

75A-95
75A-110
75A-117
76A-39

76A-12

75A-4

75A-118

75A-122

Page

218

346

309

385

320

84
249
226
329

436

198

597

265



Agency FLRC Number Page

Philadelphia Service Center, Internal

Revenue Service 76A-60 307

Plattsburgh Air Force Base, New York 75A-106 69

Plum Island Animal Disease Center 76A-23 381

Portsmouth Naval Shipyard, New

Hampshire 76A-36 444

Public Buildings Service, Milwaukee,

Wisconsin 76A-32 413

Puget Sound Naval Shipyard,

Bremerton, Washington 76A-13 390

76A-57 620

Q

Quantico Marine Corps Base, Virginia 76A-15 346
R

Redstone Arsenal, Alabama 76A-61 460

76A-63 466

S

Salmon National Forest, Salmon,

Idaho 75A-107 89

San Antonio Air Logistics Center,

Kelly Air Force Base, Texas 75A-100 184

Scott Air Force Base, Illinois 75A-101 93
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93

Agency

Shonto Boarding School, Shonto,
Arizona

Social and Rahabilitation Service,
Department of Health, Education and
Welfare
Social Security Administration

-- Baltimore, Maryland

-— Bureau of Field Operations

-- Boston Region, District and
Branch Offices

-- District Office, Minneapolis,
Minnesota

——- Cleveland Region, Area One
Office, Southfield, Michigan

—- Headquarters, Bureaus and
Offices, Baltimore, Maryland

Southern Regional Research Center
State, Department of
-- Agency for International

Development

South Texas Area Exchange, Lackland
Air Force Base, Texas

Supervisor of Shipbuilding, Con-
version and Repair, USN, Long Beach,
California

39

FLRC Number

76A-41

75A-42

76A-33

75A-108

76A-50

76A-67

75A-119

76A-155

76A-103

75A-93

76A-8

Page

350

296

399

209

452

469

254

665

661

639

115



Agency

Tactical Air Command, Headquarters

Tennessee Valley Authority

Texas National Guard

Tooele

Army Depot, Tooele, Utah

Transportation, Department of

—-- Coast Guard Base, Miami Beach,
Florida

—- Federal Highway Administration,
Office of Federal Highway Pro-
jects, Vancouver, Washington

—— Federal Aviation Administration

Bellingham Flight Service
Station, Bellingham,
Washington

FAA Academy, Aeronautical
Center, Oklahoma City,
Oklahoma

Montgomery RAPCON/Tower,
Montgomery, Alabama

National Aviation Facilities
Experimental Center, Atlantic
City, New Jersey

Treasury, Department of

—— Bureau of Alcohol, Tobacco and
Firearms

40

FLRC Number

75A-123

75A-53

74A-71

75A-104

75A-77

76A-25

76A-31

76A-3

75A-85

75A-32

76A-11

76A-51

Page

235

78

153

360

420

395

538

275

230

632

112

615
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Agency

-~ Internal Revenue Service

Austin Service Center, Austin,
Texas

Chicago District
Chicago, Illinois

Greensboro District Office,
Greensboro, North Carolina

Mid-Atlantic Service Center

National Office, Washington,
D.C.

Philadelphia District

Philadelphia Service Center

U.S. Merchant Marine Academy, Kings
Point, New York

v

Vandenberg Air Force Base, California

Veterans Administration

—— Veterans Administration Center,
Bath, New York

-- Veterans Administration Center,
Temple, Texas

—— Veterans Administration Data
Processing Center, Austin, Texas

41

FLRC Number

75A-96.

74A-81

74A-93

76A-7

74A-79

74A-68

76A-66

75A-118

76A-60

76A-42

75A-25
76A-46

75A-124
76A-21

74A-61

76A-5

Page

170

73
125

340

159

606

512
597

307

448

586
402

238
312

118

365



Agency FLRC Number Page

-- Veterans Administration Hospital

~- Montgomery, Alabama 76A-9 343

-- Montrose, New York 75A-116 222

—— New Orleans, Louisiana 76A~-77 332

—- Salisbury, North Carolina 75A-103 376
W-X-Y-Z

Yuma Projects Office, Yuma, Arizona 74A~52 484

42



APPEALS DECISIONS BY LABOR ORGANIZATIONS

January 1, 1976 through December 31, 1976
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American Federation of Government
Employees, AFL-CIO

Labor Organization

Local
Local
Local
Local
Local
Local

Local

Local
Local
Local

Local

Local

Local

Local
Local
Local

Local

APPEAL DECISIONS BY LABOR ORGANIZATIONS

12

41

997

1164

1498

1534

1592

1617

1661

1738

1858

1881

1923

1931

1940

1960

2047

45

FLRC Number

75A-109
76A-49
76A-104
76A-52
75A-42
76A-9
75A-108
76A~-55
76A-103

76A-12
76A-136

75A-100
75A-46

75A-103

76A-61
76A-63

75A-115

75A-119
76A-33

76A-141
76A-23
76A-18

74A-99
76A-34

Page

188
309
650
409
296
343
209
456
661

436
612

184
301
376

460
466

218

254
399

604
381
369

280
544



Labor Organization

-- Local 2109
-- Local 2185
-- Local 2354
-- Local 2449
-- Local 2543
—-- Local 2574

— Local 2677

-- Local 2723

-- Local 2921

-- Local 3129

-- Local 3202

-- Local 3204

-- Local 3217

-- Local 3239

-- Local 3407

-- Local 3540

-- Local 3542

—— National Border Patrol Council
—— National Council of CSA Locals
—— National I&NS Council

—-— SSA Local 1923

—— Texas ANG Council of Locals

Association of Academy Instructors,
Inc.

46

FLRC Number

74A-61
75A-104
75A-127
76A-22
76A-73
75A-121

75A-102
75A-105

75A-128
76A-20
76A-50
75A-93
76A-4
75A-4
76A-67
75A-33
75A-14
76A-80
76A-47
76A-48
76A-47
75A-119

74A-71

75A-85

Page

118
360
505
516
480
474

101
106

668
192,
316
452
639
668
198
469
289
668
571
500
406
500
254

153

230




Labor Organization

Association of Civilian Technicians,
Inc.

-- Illinois Air Chapter

B-C-D-E
Boilermakers Union, AFL-CIO
-~ Local 290
F-6-H
Federal Employees Metal Trades
Council, AFL-CIO
[-J-K-L

International Association of Machin-
ists and Aerospace Workers, AFL-CIO

—— Local 282

-- Local 830
International Brotherhood of
Electrical Workers, AFL-CIO

—— Local 1186
International Federation of Pro-
fessional and Technical Engineers,

AFL-CIO

-- Local 174

-- Local 174, Chapter 1

47

FLRC Number

76A-1

76A-13

76A-36
76A-59

76A-57

75A-91

76A-148

76A-53
76A-91

76A-8

Page

269

390

444
552

620

322

629

262
581

115



Labor Organization FLRC Number Page

M
Mare Island Navy Yard Metal Trades
Council, AFL-CIO 74A-64 143
Metal Trades Councils
-— Philadelphia, Pennsylvania 75A-122 265
—- Portsmouth, New Hampshire 76A-36 444
-- Long Beach, California 76A-59 552
-- Tidewater, Virginia 75A-95 84
75A-110 249
75A-117 226
76A~-39 329
-- Vallejo, California 74A-64 143
N-0
National Army-Air Technicians Associa-
tion
—- Local 371 76A-72 320
National Council of BIA Educators 76A-41 350
National Association of Government
Employees
-- Local R4-45 76A-89 385
-- Local R4-106 75A-123 235
—- Local R5-82 76A~-35 417
—- Local R7-27 75A-101 93
—- Local R12-58 75A-90 523
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Labor Organization FLRC Number Page

-- Local R12-183 75A-81 353

—- Local R14-9 76A-78 387

National Federation of Federal

Employees 76A-11 112
76A-77 332

-— GSA Region 5, Council of NFFE
y Locals 76A-32 413
—- Local 95 76A-9 343
—- Local 273 75A-126 335
-- Local 368 75A-106 69
-- Local 491 75A-124 238
76A-21 312
—— Local 1001 75A-25 586
76A-46 402
—— Local 1119 75A-116 222
—— Local 1167 75A-112 194
75A-129 246
-- Local 1205 76A-87 645
—— Local 1332 75A-114 213
75A-125 242
76A-27 373
76A-29 139
—— Local 1348 76A-25 395
—— Local 1375 76A-74 564
-- Local 1438 76A-86 576
—— Local 1485 75A-77 420
—— Local 1487 74A-52 484
—— Local 1502 75A-107 89

49
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Labor Organization

—-- Local 1624
—— Local 1745

—- Local 1763

National Treasury Employees Union

—- Chapter 10

Chapter 22
-- Chapter 010

-- Chapter 071

FLRC Number

76A-113
76A-5
76A-69
74A-79
74A-81
75A-96
76A-51
76A-66
76A-7
75A-118
74A-93

74A-68
76A-60

P-Q-R-S

Professional Air Traffic Con-
trollers Organization

Philadelphia Metal Trades Council

75A-32
76A-31

75A-122

T

Tidewater Virginia Federal Employees

Metal Trades Council, AFL-CIO

75A-95
75A-110
75A-117
76A-39

50

Page

654
365
557
159

73
170
615
512
340
597
125

606
307

632
538

265

84
249
226
329




Labor Organization FLRC Number Page

U-V-W-X-Y-Z

United Association of Journeymen and
Apprentices of the Plumbing and Pipe
Fitting Industry of the United States
and Canada, AFL-CIO (UA) 75A-53 78

United Federation of College Teachers,
U.S. Merchant Marine Academy Chapter 76A-42 448
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APPEALS DECISIONS BY INDIVIDUALS

January 1, 1976 through December 31, 1976
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APPEALS DECISIONS BY INDIVIDUALS

Individuals

Caro, Margot

Crane, Robert J.

Greene, Joan

Leonard, Gilbert Gene

Mangrum, Edward F.

Nixon, David A.

Nowak, Frank J.

Pemberton, Mary J.

Reynolds, Raymond L.

Washington, William L.

Wood, Barbara

FLRC Number

76A-7

76A-3

75A-123
76A-100

76A-15

76A-49

76A-93

76A-39

75A-106

76A-61
76A-62
76A-63

76A-55

76A-5

55

Page

340

275

235
626

346

309

658

329

69

460
463
466

456

365






INTERPRETATIONS AND POLICY STATEMENTS
BY DOCKET NUMBERS AND SUBJECTS

January 1, 1976 through December 31, 1976
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INTERPRETATIONS AND POLICY STATEMENTS
BY
DOCKET NUMBERS AND SUBJECTS

FLRC Number Subject Page

75P-2 Assistance During Meetings with

Management 709
76P-1 Rights of Employees During Security

Investigation 700
76P-2 Agency Approval of Negotiated Agreements 704
76P-3 Request for Interpretation of the Order

on Matter Pending Before the Assistant

Secretary 695
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SELECTED INFORMATION ANNOUNCEMENT
BY DATE AND SUBJECT

January 1, 1976 through December 31, 1976

61






SELECTED INFORMATION ANNOUNCEMENT
BY DATE AND SUBJECT

Date of Issuance Subject Page
July 2, 1976 Grievance Arbitration and Review
of Arbitration Awards 719

63






PART II.

TEXTS OF DECISIONS AND INTERPRETATIONS

January 1, 1976 through December 31, 1976

65
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APPEALS DECISIONS

January 1, 1976 through December 31, 1976
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FLRC No. 75A-106

United States Air Force, 380th Combat Support Group, Plattsburgh Air Force
Base, N.Y., A/SLMR No. 557. The Assistant Secretary dismissed the 19(a) (1)
and (4) complaint of the individual complainant, Mary J. Pemberton, a
steward of Local 368, National Federation of Federal Employees, concluding,
in pertinent part, that the Assistant Regional Director improperly issued
a Notice of Hearing in this matter on an allegation raised in the pre-
complaint charge but not contained in the complaint. NFFE appealed to the
Council on behalf of the complainant, alleging, in substance, that the

decision of the Assistant Secretary was arbitrary and capricious and raised
a major policy issue.

Council action (January 13, 1976). The Council held that NFFE's petition
for review did not meet the requirements of section 2411.12 of the Council's
rules; that is, the decision of the Assistant Secretary did not appear
arbitrary and capricious and did not present a major policy issue. Accord-
ingly, the Council denied review of NFFE's appeal.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. * WASHINGTON, D.C. 20415

January 13, 1976

Mr. John Helm, Staff Attorney

National Federation of Federal
Employees

1737 H Street, NW.

Washington, D.C. 20006

Re: United States Air Force, 380th Combat
Support Group, Plattsburgh Air Force
Base, N.Y., A/SLMR No. 557, FLRC
No. 75A-106

Dear Mr. Helm:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

In this case the Complainant, Mary J. Pemberton, steward of Local 368,
National Federation of Federal Employees (the union), first filed a
pre-complaint charge with the United States Air Force, 380th Combat
Support Group, Plattsburgh Air Force Base, New York (the activity).

The charge alleged that she had been harassed by an activity official
and had been denied a union representative upon her request during a
meeting with the activity, in violation of section 19(a) (1) and (4) of
the Order. Ms. Pemberton subsequently filed a formal complaint against
the activity with the Assistant Regional Director (ARD) alleging that
she had been "harassed, abused, berated and browbeat . . . unjustly and
unmercifully" because she had appealed a prior reprimand and had filed
a previous unfair labor practice charge against the activity. The ARD
dismissed the Complainant's allegation of harassment under section 19(d)
of the Orderil because she had filed a prior grievance over the same
matter.

He issued a Notice of Hearing, however, concerning a possible violation
of the Complainant's right to union representation at the meeting with
activity officials.

*/ Sec. 19. Unfair labor practices.

. . 3 . . . .

(d) . . . Issues which can be raised under a grievance procedure
may, in the discretion cf the aggrieved party, be raised under that
procedure or the complaint procedure under this section, but not
under both procedures. . .
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The Assistant Secretary, in agreement with the Administrative Law Judge,
dismissed the complaint in its entirety. The Assistant Secretary con-
cluded, in pertinent part, that '"the [ARD] improperly issued a Notice
of Hearing in this matter on an allegation which was not alleged in the
complaint,”" because "an allegation of 'harassment' based on discrimi-
natory considerations and an allegation of 'denial of representation'
are clearly separate and distinct causes of action which, for the pur-
poses of adjudication, must be separately and affirmatively alleged in
a complaint."

The Assistant Secretary also rejected the Complainant's argument that

the pre-complaint charge, containing an allegation of denial of union
representation by the activity, must be read into her complaint. 1In

his view, while the regulations of the Assistant Secretary governing the
filing of a complaint should be liberally construed, they could not be

so liberally construed "as to read into a complaint allegations contained
in a pre-complaint charge but not contained in the subsequently filed
complaint." The Assistant Secretary concluded:

Thus, in the processing of unfair labor practice cases the failure

of a complainant to include in its complaint specific allegations

of unfair labor practices previously contained in its pre-complaint
charge will be considered to be attributable to the parties' informal
resolution of those matters. In my view, to construe a complaint as
automatically containing the allegations contained in the pre-com-
plaint charge as, in effect, argued here by the Complainant, would

be to render the prescribed process of informal resolution meaningless.

In your appeal on behalf of the Complainant, you allege, in substance,
that the decision of the Assistant Secretary is arbitrary and capricious
because it does not respond to the issue of whether the activity's actions
against the Complainant at the meeting violated sections 1(a) and 19(a)(1)
of the Order. You also allege that the Assistant Secretary's decision
that the ARD improperly issued a Notice of Hearing raises a major policy
issue as to "whether the Assistant Secretary's regulations have been
construed liberally, pursuant to Section 206.9, so as to protect the
rights of the parties." 1In essence, you contend that the Assistant Secre-
tary's interpretation of his regulations was overly technical and rigid

in the circumstances of this case.

In the Council's opinion, your petition for review does not meet the
requirements of section 2411.12 of the Council's rules; that is, the
decision of the Assistant Secretary does not appear arbitrary and capri-
cious and does not present a major policy issue.

With respect to your contention that the Assistant Secretary's decision
was arbitrary and capricious, it does not appear in the circumstances

of this case that the Assistant Secretary acted without reasonable justi-
fication in not considering tbe issue of whether the activity's actions
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against the €omplainant violated the Order. In this regard, it should be
noted that, as the ARD dismissed these allegations based on section 19(d),
and such dismissal was not appealed by the union, they were not before

the Assistant Secretary in the matter brought to hearing. Nor, in the
circumstances presented herein, does the Council find that a major policy
issue is presented by the Assistant Secretary's refusal to incorporate

into a complaint an allegation contained in the pre-complaint charge but
not contained in the subsequently filed complaint. As noted by the Assist-
ant Secretary, the requirement for a pre-complaint charge and the Assistant
Secretary's related procedures had their inception in the Study Committee
Report and Recommendations, August 1969, Labor-Management Relations in

the Federal Service (1975), which led to the issuance of the Order. Thus,
the Report and Recommendations provided for "informal attempts to resolve
the complaints [of unfair labor practices] . . . by the parties" and indi-
cated that if "informal attempts are unsuccessful in disposing of the
complaints," the matter could be referred to the Assistant Secretary for
resolution. In this regard, as the Report clearly intends that the formal
complaint filed with the Assistant Secretary reflect unresolved matters
which were not disposed of during the parties' attempts to resolve the
pre-complaint charge, the Assistant Secretary's conclusion that the failure
to include in a complaint specific allegations contained in the pre-complaint
charge will be considered to be attributable to the parties' informal reso-
lution of those matters, does not raise a major policy issue warranting
review in the circumstances of the case. Nor is a major policy issue raised
by the Assistant Secretary's interpretation and application of his regulations
herein, since there is no showing that such interpretation or application
was inconsistent with the Order in the circumstances of this case.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious, and presents no major policy issues, your appeal fails to
meet the requirements for review as provided under section 2411.12 of
the Council's rules of procedure. Accordingly, review of your appeal is
hereby denied.

By the Council.

Sincerely,

He%az ier III ;

Executive Director

cc: A/SLMR
Dept. of Labor

W. C. Walker
Air Force

72



it

sed
tiows

FLRC No. 74A-81

Internal Revenue Service, Austin Service Center, Austin, Texas, Assistant
Secretary Case No. 63-4995 (G&A). This appeal arose from a decision of the
Assistant Secretary, who, upon the filing of an Application for Decision
on Grievability and Arbitrability by the National Treasury Employees Union
(NTEU), held, in pertinent part, that in the circumstances of this case,
the threshold question of determining whether the placing of a seasonal
employee in nonduty status for reasons other than workload is an adverse
action and thus subject to advisory arbitration under the parties' nego-
tiated agreement should be resolved through the negotiated procedure.

The Council accepted the agency's petition for review on the ground that a
major policy issue under section 13(d) of the Order, as interpreted and
applied by the Council in its decision in Department of the Navy, Naval
Ammunition Depot, Crane, Indiana and Local 1415, American Federation of

Government Employees, AFL-CIO, FLRC No. 74A-19 (Report No. 63), was

presented by the decision of the Assistant Secretary (Report No. 67).

Council action (January 15, 1976). The Council held that, based upon
section 13(d) of the Order, as interpreted and applied in Crane, that the
matter before the Assistant Secretary was not resolved as required by
section 13(d). Accordingly, pursuant to section 2411.18(b) and (c) of

its rules of procedure, the Council set aside the decision of the Assistant
Secretary and remanded the case to him for reconsideration and decision
consistent with the Council's decision.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Internal Revenue Service, Austin
Service Center, Austin, Texas
Assistant Secretary Case
and No. 63-4995 (G&A)
FLRC No. 74A-81
National Treasury Employees
Union

DECISION ON APPEAL FROM
ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a decision of the Assistant Secretary who,

upon the filing of an Application for Decision on Grievability and
Arbitrability by the National Treasury Employees Union (NTEU), held
that, under the circumstances of the case, the question of whether the
matter in dispute was subject to advisory arbitration under the agree-
ment, as well as a finding on the merits, involves questions concerning
the interpretation and application of the agreement and should be
resolved through the negotiated grievance procedure.

The underlying circumstances of the case, as established by the entire
record in the matter, briefly stated, are as follows: On February 14,
1974, a career seasonal employee with the Internal Revenue Service
(IRS) filed a grievance alleging that a letter of reprimand had been
improperly placed in his personnel folder for reasons other than the
promotion of the efficiency of the service, and that, in violation of
Article 30 of the negotiated agreement,l/ he had not been returned to
active duty status in 1973 though the agency's workload was sufficient
to require such action. NTEU asserted before the agency that this
failure or refusal to return the employee to active duty status con-
stituted a suspension for greater than 30 days and was thus an adverse
action. NTEU demanded the withdrawal of the letter of reprimand,
expungement of it from the employee's official personnel folder and
that the employee be made whole for the failure to call him to duty

in 1973.

Subsequently the Center Director agreed to withdraw the letter of
reprimand but stated that the '"make whole'" demand was neither

1/ Article 30 of the agreement between IRS and NTEU, in effect at
the time here involved, provides in pertinent part:

No Bargaining Unit employee will be the subject of an

adverse or disciplinary action except for reasons which
will promote the efficieacy of the service.
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grievable nor arbitrable under Articles 30, 32 or 33 of the collec-

tive bargaining agreement between IRS and NTEU.2/ An Application

for Decision on Grievability and Arbitrability was filed with the
Assistant Secretary by NTEU and the Assistant Regional Director for
Labor-Management Services, Kansas City Region, found that the Applica-
tion had not been timely filed under the Regulations of the Assistant
Secretary and therefore dismissed it. On review the Assistant Secretary
reversed the finding of the Assistant Regional Director, finding that
the application was timely filed, and further concluded:

With respect to the question of arbitrability . . . in the
circumstances of this case, both the threshold question of
determining whether the placing of a seasonal employee in
non-duty status for reasons other than workload is an adverse
action and thus subject to advisory arbitration under Article 31
of the negotiated agreement, as well as a finding on the merits,
involve questions concerning the interpretation and application
of the negotiated agreement and should be resolved through the
negotiated procedure. (Emphasis supplied.)

The agency appealed the decision to the Council, alleging that the
Assistant Secretary's decision was arbitrary and capricious and
presented major policy issues and requested a stay of the Assistant
Secretary's decision. The union filed an opposition to the appeal
and to the request for a stay.

The Council decided that a major policy issue under section 13(d) of
the Order (as interpreted and applied by the Council in its decision
in Department of the Navy, Naval Ammunition Depot, Crane, Indiana and
Local 1415, American Federation of Government Employees, AFL-CIO,

FLRC No. 74A-19 (February 7, 1975), Report No. 63) is presented by the
decision of the Assistant Secretary that "in the circumstances of this
case . . . the threshold question of determining whether the placing
of a seasonal employee in nonduty status for reasons other than work-
load is an adverse action and thus subject to advisory arbitration
under Article 31 of the negotiated agreement . . . should be resolved
through the negotiated procedure." The Council also determined that
the issuance of a stay was warranted and granted the agency's request.
Both parties filed briefs on the merits.

2/ The pertinent provisions of Article 30 of the agreement are quoted
in note 1, supra. Article 32 sets forth the grievance procedure and
Article 33 sets forth the agreement between the parties regarding
arbitration. In addition, Article 31 of the agreement provides for
advisory arbitration of adverse actions.
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Opinion

As noted above, the Council concluded that the decision of the
Assistant Secretary in this case presents a major policy issue under
section 13(d) of the Order, as interpreted and applied by the Council
in its decision in Crane, 74A-19 supra. In that case the Council
pointed out that und7r the express language in sections 6(a)(5) and
13(d) of the Order:3
" . . . in any dispute referred to the Assistant Secretary concerning
whether a grievance is on a matter subject to a negotiated griev-
ance procedure, the Assistant Secretary must decide whether the
dispute is or is not subject to the negotiated grievance procedure,
just as an arbitrator would if the question were referred to him.
In making such a determination, the Assistant Secretary must
consider relevant provisions of the Order, including section 13,
and relevant provisions of the negotiated agreement, including
those provisions which describe the scope and coverage of the
negotiated grievance procedure, as well as any substantive pro-
visions of the agreement which are being grieved. Further, the
Assistant Secretary must also consider " . . . existing . . .
laws and the regulations of appropriate authorities, including
policies set forth in the Federal Personnel Manual . . . ."

3/ Section 6(a)(5) of the Order provides that the Assistant Secretary
shall:

(5) decide questions as to whether a grievance is subject to a
negotiated grievance procedure or subject to arbitration under
an agreement as provided in section 13(d) of this Order.

Section 13(d) provides, in part:

(d) Questions that cannot be resolved by the parties as to
whether or not a grievance is on a matter for which a statutory

appeal procedure exists, shall be referred to the Assistant
Secretary for decision.

The foregoing sections are cited as amended by E.O. 11838. While the
subject decision of the Assistant Secretary was decided under the
Order prior to amendment by E.0. 11838, the Order was not changed in
respects which are material in this case. Further, while section 13(d)
now requires that disagreements between the parties on questions of
whether a grievance is on a matter subject to a statutory appeal
procedure be referred to the Assistant Secretary for decision, there
was no such explicit requirement in the Order at the time this matter
was before the Assistant Secretary. However, this change is not
material to the resolution of this case since the matter was taken to
the Assistant Secretary for resolution.
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In applying these general principles to the case before us, we find
that the decision does not reflect that necessary determinations have
been made and that the proper standard has been used for determining
whether the matter in dispute was subject to the negotiated grievance
procedure. Thus, there was no finding regarding whether or not the
grievance is on a matter subject to the negotiated grievance procedure.
In this case NTEU asserted that the failure of the agency to return
the employee to an active duty status for reasons other than workload
constituted a suspension for greater than 30 days and was thus an
adverse action subject to advisory arbitration under Article 31 of
the collective bargaining agreement. The threshold question for
decision by the Assistant Secretary, then, is whether such an action
is an adverse action. This question was not decided and hence there
was no decision on whether the grievance is on a matter subject to
the negotiated grievance procedure, these matters instead being passed
on to the arbitrator for resolution. As we indicated in the Crane
decision, where an "arbitrability" dispute is referred to the Assist-
ant Secretary, either by operation of the Order or by voluntary
agreement of the parties, he must resolve that dispute; he may not
pass it on to an arbitrator for resolution. Accordingly, based upon
section 13(d) of the Order, as interpreted and applied in Crane,
74A-19, the Assistant Secretary's decision must be set aside on the

basis that the matter before him was not resolved as required by
section 13(d).

Conclusion

For the foregoing reasons and pursuant to section 2411.18(b) of the
Council's rules of procedure, we set aside the Assistant Secretary's
decision that the question of whether the placing of a seasonal em-
ployee in a nonduty status for reasons other than workload is an
adverse action and thus subject to advisory arbitration under
Article 31 of the negotiated agreement should be resolved through
the negotiated procedure.

Pursuant to section 2411.18(c) of the Council's rules of procedure, we
hereby remand this case to the Assistant Seecretary for reconsideration
and decision consistent with our decision herein.

By the Council.

Issued: January 15, 1976
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FLRC No. 75A-53

Tennessee Valley Authority, A/SLMR No. 509. The Assistant Secretary found,
in pertinent part, that the Tennessee Valley Authority (TVA) had violated
section 19(a)(1) and (2) of the Order by reason of its disparate discipline
against TVA employees, discharging some employees and not others, where the
disparate discipline was based solely on membership in Local 760 of the
United Association of Journeymen and Apprentices of the Plumbing and Pipe
Fitting Industry of the United States and Canada, AFL-CIO (UA). The
Assistant Secretary ordered TVA, among other things, to take certain affirm-
ative actions, including the offer of reinstatement and backpay to certain
of the complainants.

Petitions for review were filed with the Council on behalf of the individual
complainants and by the UA, seeking among other things, to broaden the
scope of the Assistant Secretary's remedial order. Additionally, the
Assistant Secretary referred the matter of compliance by TVA with his
decision and order to the Council.

Subsequently, following a court-approved settlement agreement in a civil
action filed in a United States District Court on behalf of all members of
Local 760 who were terminated, including those employees who were the
subject of the Assistant Secretary's remedial order, the representatives
of the complainants and the UA requested that their respective petitions
for review be withdrawn. The Assistant Secretary also requested that his
referral of the compliance matter be withdrawn.

Council action (January 21, 1976). In light of the above-described
circumstances, and without objection by any interested party. the requests
by the representatives of the complainants and by the UA to withdraw their
respective petitions for review were granted. Additionally, the request

of the Assistant Secretary to withdraw his referral of the compliance matter
to the Council was granted.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. « WASHINGTON, D.C. 20415

January 21, 1976

Robert Matisoff, Esq.
0'Donoghue and 0'Donoghue
1912 Sunderland Place, NW.
Washington, D.C. 20036

Re: Tennessee Valley Authority, A/SLMR
No, 509, FLRC No. 75A-53

Dear Mr., Matisoff:

Reference is made to the telegram of January 13, 1976, requesting that
the petition for review filed by you on behalf of the United Association
of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry

of the United States and Canada, AFL-CIO (UA) in the above-entitled case
be withdrawn,

In this case, the Assistant Secretary found, in pertinent part, that TVA
had violated section 19(a)(l) and (2) of the Order by invoking disparate
discipline against employees who had engaged in an improper action, dis-
charging some and merely warning others, where the disparate treatment was
solely on the basis of membership in a particular labor organization,
namely, Local 760 of the UA. The Assistant Secretary ordered TVA to cease
and desist from such discriminatory conduct and to take certain affirma-
tive actions, including the offer of immediate and full reinstatement
without prejudice to their seniority or other rights, and the payment of
appropriate backpay to 41 of the 75 complainants. He dismissed the com=
plaints filed by the remaining 34 individuals because they were ''preference
eligible'” employees with rights of appeal to the Civil Service Commission
and, therefore, he was precluded, by section 19(d) of the Order, from con-
sidering the issues raised .in their unfair labor practice complaints.
(Fifteen of these 34 "preference eligible' employees appealed their dis-
charges to the Civil Service Commission and have been offered reinstatement

with backpay and other benefits pursuant to the mandatory recommendations
of the Commission,)

Your petition for review, filed with the Council on May 21, 1975, sought

to broaden the scope of the Assistant Secretary's remedial order so as to
encompass a number of additional employees who allegedly had been discharged
by TVA at the same time and for the same reasons, but who had failed to

file individual unfair labor practice complaints and therefore had not

been included within the scope of the Assistant Secretary's remedial order,

On July 16, 1975, a civil action was filed in the United States District
Court for the Northern District of Alabama, Northeastern Division, on
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behalf of all members of Local 760 of the UA who were terminated from
their employment with TVA as a result of the aforementioned work stoppage,
including those employees who were the subject of the Assistant Secretary's
remedial order. Thereafter, a settlement agreement was reached in the
civil action which provided for reinstatement without loss of seniority
and for the payment of money by TVA to certain of the employees who had
engaged in the work stoppage, including those employees who were the sub-
ject of the Assistant Secretary's remedial order as well as the remaining
19 "preference eligible" employees whose complaints were dismissed. On
January 9, 1976, District Judge Seymour H. Lynne issued an Order approving
the settlement agreement in full, having found it to be "fair, adequate,
reasonable and proper."

In light of the foregoing circumstances, and without objection by any
interested party, your request to withdraw the aforementioned petition
for review in the instant case is hereby granted.
For the Council.
Sincerely,
62 "/
Henry B\/Frazier III
Executive Director

ce:' A/SIMR

Dept. of Labor

R. H. Marquis
TVA

R. Matisoff

J. Jacobs
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. + WASHINGTON, D.C. 20415

January 21, 1976

Robert L, Potts, Esq.
Potts and Young

107 East College Street
Florence, Alabama 35630

Re: Tennessee Valley Authority, A/SLMR
NOQ 509’ FLRC NOQ 75A"53

Dear Mr., Potts:

Reference is made to your telegram of January 13, 1976, requesting, in
effect, that the petition for review filed by you on behalf of certain
named individuals in the above-entitled case be withdrawn,

In this case, the Assistant Secretary found, in pertinent part, that TVA
had violated section 19(a)(l) and (2) of the Order by invoking disparate
discipline against employees who had engaged in an improper action, dis-
charging some and merely warning others, where the disparate treatment was
solely on the basis of membership in a particular labor organizationm,
namely, Local 760 of the UA. The Assistant Secretary ordered TVA to cease
and desist from such discriminatory conduct and to take certain affirma-
tive actions, including the offer of immediate and full reinstatement
without prejudice to their seniority or other rights, and the payment of
appropriate backpay to 41 of the 75 complainants, He dismissed the com=-
plaints filed by the remaining 34 individuals because they were ''preference
eligible" employees with rights of appeal to the Civil Service Commission
and, therefore, he was precluded, by section 19(d) of the Order, from con-
sidering the issues raised in their unfair labor practice complaints.
(Fifteen of these 34 'preference eligible' employees appealed their dis-
charges to the Civil Service Commission and have been offered reinstatement
with backpay and other benefits pursuant to the mandatory recommendations
of the Commission.)

Your petition for review, filed with the Council on May 21, 1975, sought

to broaden the scope of the Assistant Secretary's remedial order so as to
encompass other employees who allegedly had been discharged by TVA at the
same time and for the same reasons, but who had failed to file unfair labor
practice complaints and therefore had not been included within the scope

of the Assistant Secretary's remedial order; to broaden the scope of the
order to include the "preference eligible'" employees whose complaints had
been dismissed by the Assistant Secretary; and to seek compliance with the
Assistant Secretary's remedial order.,

On July 16, 1975, a civil action was filed in the United States District
Court for the Northern District of Alabama, Northeastern Division, on
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behalf of all members of Local 760 of the UA who were terminated from
their employment with TVA as a result of the aforementioned work stoppage,
including those employees who were the subject of the Assistant Secretary's
remedial order. Thereafter, a settlement agreement was reached in the
civil action which provided for reinstatement without loss of seniority
and for the payment of money by TVA to certain of the employees who had
engaged in the work stoppage, including those employees who were the sub-
ject of the Assistant Secretary's remedial order as well as the remaining
19 "preference eligible' employees whose complaints were dismissed. On
January 9, 1976, District Judge Seymour H. Lynne issued an Order approving
the settlement agreement in full, having found it to be '"fair, adequate,
reasonable and proper."

In light of the foregoing circumstances, and without objection by any
interested party, your request to withdraw the aforementioned petition
for review in the instant case is hereby granted.

For the Council.

Sincerely,

L/ g J'/w]zf/

Henry B\/Frazier III
Executive Director

cc: A/SLMR
Dept. of Labor

R. H. Marquis
TVA

R. Matisoff

J. Jacobs
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 21, 1976

Honorable Paul J. Fasser, Jr,
Assistant Secretary of Labor

for Labor-Management Relations
Department of Labor, Room S=2307
200 Constitution Avenue, NW.
Washington, D,C. 20210

Re: Tennessee Valley Authority, A/SLMR
No. 509, FLRC No. 75A-53

Dear Mr. Fasser:

Receipt is acknowledged of your letter dated January 16, 1976, to the
Chairman of the Federal Labor Relations Council, requesting that your
referral of June 11, 1975, to the Council of the matter of compliance
by the Tennessee Valley Authority with your Decision and Order in the
above-entitled case be withdrawn,

Your withdrawal of the aforementioned referral in the instant case is
hereby granted.

For the Council,

Sinceyely,

/3 %7%'
azier III

Executive Director

cc: R. H., Marquis
TVA

R, L., Potts
R. Matisoff

J. Jacobs

83



FLRC No. 75A-95

Norfolk Naval Shipyard and Tidewater Virginia Federal Employees Metal
Trades Council, AFL-CIO (Robertson, Arbitrator). The arbitrator denied
the grievance relating to a change in the grievant's shift hours for

the purpose of training. The union filed exceptions to the arbitrator's
award with the Council, alleging (1) that the activity violated appro-
priate regulations; (2) that the activity violated the Order; and (3)

in substance, that the arbitrater reached an incorrect result in his
interpretation of the parties® negotiated agreement.

Council action (January 22, 1976). The Council heid that the union's
exceptions failed to assert grounds upon which the Council will accept
a petition for review of an arbitrator's award or failed to set forth
support for the exceptions presented. Accordingly, the Council denied
the union's petition since it failed to meet the requirements for review
under section 2411.32 of the Council's rules of procedure.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 22, 1976

Mr. Richard F. Lake, President

Tidewater Virginia Federal
Employees Metal Trades Council

2700 Airline Boulevard

P.0. Box 3371 Olive Branch Station

Portsmouth, Virginia 23701

Re: Norfolk Naval Shipyard and Tidewater
Virginia Federal Employees Metal Trades
Council, AFL-CIO (Robertson, Arbitrator),
FLRC No. 75A-95

Dear Mr. Lake:

The Council has carefully considered your petition for review of the
arbitrator's award in the above-entitled case.

According to the award, on October 17, 1974, the grievant was instructed
by his supervisor that his shift hours were to be changed from his

regular third shift hours (11:40 p.m. to 7:40 a.m.) to a 2:00 a.m. to
10:00 a.m. shift, the next day. to enable him to attend a training session
that began at 8:00 a.m. on the 18th. The grievant did work the 2:00 to
10:00 a.m. shift on the 18th, receiving 8 hours' pay at the straight time
rate. He then returned to his regular third shift on the 18th.

The stipulated issue submitted to arbitration was:
Did the shipyard violate Artiecle 15, Section 6 of the negotiated

Agreement by changing the shift hours of . . . [the grievant] on
October 18, 1974 for the purpose of training?l

1/ According to the award, Article 15, Section 6, provides in pertinent
part:

When effecting changes in the days or hours of an employee's basic
workweek, the Employer will notify the affected employees prior to
midnight on Wednesday of the week prior to the start of the adminis-
trative workweek in which the change is effective except as provided
below. The days or shift hours of an employee's basic workweek will
not be changed for a period of less than 3 weeks except as provided
below. The following changes may be made without the 3 days advance
notification and/or 3 weeks duration requirements,

a) Participation in grievance appeals

b) Disciplinary and other official hearings
c) Investigations

d) Training
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The arbitrator denied the grievance, stating that:

. « . the provisions of Section 4 of Article 15 referring to the
regularly established shift hours for the first, second and third
shifts are designed to establish the norm from which the employer
retained the right to deviate for the reasons or bases listed in
Article 15, Section 1. Section 6, Article 15 places some limited
restriction upon the Employer in effectuating the changes referred
to in Section 1 of that Article in that the employe affected must
be given a three day notice and as well must be assured that the
change will not be of less than 3 weeks duration except, however,
when the change is made for the purposes specified, one of which

is for training. The right of the Employer to make the changes in
days or shift hours on the semi-permanent basis for the reasons
listed in Section 1 of Article 15 and to make the changes involved
in the exceptions listed in Section 6 of Article 15 derive from 2/
the retention of rights recited in Section 1 of the Article. . . .=

The union requests that the Council accept its petition for review of the
arbitrator's award on the basis of three exceptions discussed below.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted '"only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions
to the award present grounds that the award violates applicable law,
appropriate regulation, or the order, or other grounds similar to those
upon which challenges to arbitration awards are sustained by courts in
private sector labor-management relations.”

In its first exception, the union contends that the arbitrator, in finding
for the shipyard, has rewarded it for breach of appropriate regulationms.
Thus, the union's exception, on its face, alleges that the shipyard by
having taken the action about which the grievance was filed, i.e., by
changing the shift hours of the grievant on October 18 for the purpose of
training, violated "appropriate regulations." This exception does not

2/ According to the award, Section 4 of Article 15 '"states that the
regularly established 8 hour work shift hours are: 1st shift 7:20 a.m. to
4:00 p.m.; 2nd shift 3:30 p.m. to 12:00 and 3rd shift 11:40 p.m. to 7:40
a.m." Further, the arbitrator stated that Article 15, Section 1, in essence,
provided "for the retention by management of the right to establish,
disestablish, schedule the starting time and ending time or change basic
workweeks or shifts when based upon a) the need to eliminate safety or
health hazards, b) continuous operational or surveillance functions, c¢) the
need to meet scheduled major key event dates, d) effective utilization of
available manpower and e) the full utilization of tools and equipment' and
that the "restraint upon management's discretion in exercising the rights
retained under . . . [section 1] is a requirement for notification to the

Union of the proposed changes and meeting to discuss and work out mutually
acceptable change."
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assert a ground upon which the Council will accept a petition for review
of an arbitration award. Furthermore, even if the union's petition, in
substance, is construed to allege that it was the arbitrator’'s award

that violated appropriate regulations, the union simply quotes certain
agency regulations, advancing no arguments in support of its exception

and describing no facts or circumstances sufficient to show that any

basis exists for finding the award violative of appropriate regulations.é/
The Council has consistently declined to review arbitration awards where
the petition for review fails to set forth any support for the exceptions
presented. See, e.g., Airway Facilities Division, Federal Aviation
Administration, Eastern Region and National Association of Government
Employees, Local R2-10R (Kronish, Arbitrator), FLRC No. 75A-50 (August 15,
1975) . Report No. 82 and cases cited therein. Therefore, the union's
first exception provides no basis for acceptance of the union's petition
under section 2411.32 of the Council's rules.

In its second exception, the union contends that the arbitrator, in
finding for the shipyard, has rewarded it for breach of Executive Order
11491. Thus, the union's second exception, read literally, states, as a
ground for review, that the agency violated the Order. This exception,
however, does not assert a ground upon which the Council will grant a
petition for review of an arbitration award. In support of this exception,
the union contends that the arbitrator, in basing his decision on

section 11(b) of the Order.% disregarded the fact that in the negotiations
leading up to the current collective bargaining agreement, the shipyard
elected to negotiate on tours of duty, and the parties, in Section 4 of
Article 15, agreed on certain hours of work. When the substance of this
exception is considered, the union, in effect, is contending that the
arbitrator reached an incorrect result in his interpretation of the agree-
ment. However, the Council has held that the interpretation of contract
provisions is a matter to be left to the arbitrator's judgment. See, e.g.,
Airway Facilities Division, Federal Aviation Administration, Eastern

3/ We do not pass upon the question whether the cited agency regulations
constitute an "appropriate regulation" within the meaning of section 2411.32
of the Council's rules. Cf. American Federation of Government Employees,
Local 2612 and Department of the Air Force, Headquarters 416th Combat
Support Group (SAC), Griffiss Air Force Base (Gross, Arbitrator),

FLRC No. 75A-45 (December 24, 1975). Report No. 94, and American Federation
of Government Employees, AFL-CIO, Local 2649 and Office of Economic

Opportunity (Sisk, Arbitrator), FLRC No. 74A-17 (December 5, 1974), Report
No. 61.

4/ Section 11(b) of the Order provides in pertinent part:

. . . the obligation to meet and confer does not include matters with
respect to . . . tour of duty . . . .
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Region and National Association of Government Employees, Local R2-10R
(Kronish, Arbitrator), FLRC No. 75A-50 (August 15, 1975), Report No. 82,
and Social Security Administration, Bureau of Retirement and Survivors
Insurance, Chicago, Tllinois and AFGE, National Council of Social
Security Payment Center Locals, Local 1395 (Davis, Arbitrator), FLRC

No. 75A-17 (June 26, 1975), Report No. 76. Therefore, the union's
second exception does not, under the circumstances of this case, state
a ground upon which the Council will grant a petition for review of an
arbitration award.

In its third exception, the union contends that the arbitrator, in
finding for the shipyard, has rewarded it for breach of the current
collective bargaining agreement. Thus the union is, in substance,
contending that the arbitrator reached an incorrect result in his inter-
pretation of the negotiated agreement. As previously stated, however,
the interpretation of contract provisions is a matter to be left to

the arbitrator's judgment. Therefore, the union's third exception does
not state a ground upon which the Council will grant a petition for
review of an arbitration award.

Accordingly, the Council has denied review of the union's petition because
it fails to meet the requirements for review set forth in section 2411.32
of its rules of procedure.

By the Council.

Sincerely,

cc: E. T. Borda
Navy
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FLRC No. 75A-107

United States Forest Service, Salmon National Forest, Salmon, Idaho,
A/SLMR No. 556. The Assistant Secretary, upon separate unit clarification
petitions filed by the activity and Local 1502, National Federation of
Federal Employees (NFFE), determined that '"seasonal supervisors" should

be considered to be included in the bargaining unit during the '"out of
season" period when they are performing rank and file duties and should

be considered outside the unit during the time they serve as '"'seasonal
supervisors.'" NFFE appealed to the Council, contending that the decision
of the Assistant Secretary raises a major policy issue.

Council action (January 22, 1976). The Council held that NFFE's petition
for review did not meet the requirements of section 2411.12 of the
Council's rules; that is, his decision did not raise a major policy
issue, and NFFE neither alleged, nor did it appear, that his decision was

arbitrary and capricious. Accordingly, the Council denied NFFE's petition
for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 22, 1976

Mr. George Tilton

Associate General Counsel

National Federation of Federal Employees
1737 H Street, NW.

Washington, D.C. 20006

Re: United States Forest Service, Salmon
National Forest, Salmon, Idaho, A/SLMR
No. 556, FLRC No. 75A-107

Dear Mr. Tilton:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

In this case, the United States Forest Service, Salmon National Forest,
Salmon, Idaho (the activity) and Local 1502, National Federation of Federal
Employees (the union) filed separate unit clarification petitions with the
Assistant Secretary concerning, in pertinent part, ''whether certain classi-
fications of employees designated as 'seasonal supervisors' should be
included in the unit at all times even when acting as such supervisors."
The Assistant Secretary stated:

In this connection, the parties indicated a desire for the Assistant
Secretary to reconsider and reverse the decision in Department of
Interior, Bureau of Land Management, District Office, Lakeview, Oregon,
A/SLMR No. 212, in which it was held that employees who supervise
seasonal employees should not be included in the recognized unit
during such periods, but should be considered to be within the unit
only for the part of the year when they are not supervising seasonal
employees. The parties in the instant case contend that seasonal

supervisors should be considered to be included in the unit through-
out the entire year.

Citing the Council's decision and rationale in United States Department

of Agriculture, Northern Marketing and Nutrition Research Division, Peoria,
Illinois, A/SLMR No. 120, FLRC No. 72A-4 (April 17, 1773), Report No. 36,
the 1969 Study Committee Report and Recommendations,l. and his own prece-
dent, the Assistant Secretary concluded:

As the "seasonal supervisors'" spend a considerable portion of the
year supervising employees within the meaning of Section 2(c) of

1/ Labor-Management Relations in the Federal Service (1975), p. 68.
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the Order, it would, in my view, be inconsistent with the stated
intent of the Executive Order to place them in a position of poten-
tial conflict of interest and responsibility during such extended
periods of time, Under these circumstances, I reaffirm the decision
in A/SIMR No. 212 with respect to '"seasonal supervisors,’

As the parties stipulated that the ''seasonal supervisors'" in the
instant proceeding have no permanent employees assigned to them for
the entire year, such employees, who spend a portion of the working
year as rank and file emplcyees and the remainder of the year as
supervisors, should be considered to be included in the employee
bargaining unit during the 'out of season'" period when they are per-
forming rank and file duties and should be considered outside the
unit during the time they serve as ''seasonal supervisors."

In your petition for review on behalf of the union, you allege that the
il decision of the Assistant Secretary raises as the sole major policy issue
"whether the 'seasonal supervisor' should be included in the unit for the
entire year." 1In support of your position that the decision raises such
a major policy issue you contend that: (1) the decision will be ''burden=-
some and unproductive' to both agency management and the union, as well
as "unfair" in that it will put employees who are part-time supervisors
"in an intolerable conflicts of interests [sic] which is incapable of
resolution'; (2) the definition of supervisor is "inappropriate' as applied
, to seasonal supervisors and it is "inappropriate' to exclude such seasonal
ers. supervisors ''from full participation in the rights guaranteed them by the
i Order’; and (3) that the seasonal employees being supervised are, at best,
e "temporary, casual' employees or '"'pick-up' employees,'” and as such are
not employees within the meaning of the Order, so that employees who super-
vise them are not "supervisors' within the meaning of the Order.

In the Council's opinion, your petition for review of the Assistant Secre-

at tary's decision does not meet the requirements of section 2411.,12 of the
g Council's rules, That is, his decision does not raise a major policy
res issue, and you neither allege, nor does it appear, that his decision is
]

; arbitrary and capricious.

o As to your first contention concerning the burden placed on agency manage-=

l ment, the union and employees and the "conflicts of interests' created,
L in the Council's view such speculation as to the possible effects of the
o Assistant Secretary's decision does not raise a major policy issue warrant-

ing review. Moreover, the Assistant Secretary's decision indicates the
status.of the seasonal supervisor both during the periodszyhen in a super-

" visory status and during periods when in employee status.= As to your
%, 2/ 1In this regard it should be noted that section 1(b) of the Order provides
e that section 1(a) does not authorize the participation in the management of

a labor organization or acting as a representative of such an organization
by a supervisor.
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second contention concerning the appropriateness of treating seasonal
supervisors as supervisors under the Order, thereby denying them rights
"ouaranteed them by the Order" (emphasis added), it appears that this
contention begs the question because it assumes that seasonal supervisors
were not intended to be treated as supervisors under the Order. There=-
fore, no major policy issue is raised by this contention. Finally, as to
your contention concerning the persons supervised, in the Council's view
no major policy issue warranting review is raised inasmuch as the status
of the persons supervised is not the dispositive consideration as to
whether thg seasonal supervisors are supervisors within the meaning of
the Order.—/

Since the Assistant Secretary's decision does not present a major policy
issue, and since you concede that the Assistant Secretary's decision is
not arbitrary and capricious, your appeal fails to meet the requirements
for review as provided in section 2411,12 of the Council's rules of pro-
cedure, Accordingly, your petition for review is hereby denied.

By the Council,

Sinceyely,

Executi¥e Director

cc: A/SLMR
Dept. of Labor

L. Slagowski
Agriculture

3/ See in this regard Department of the Air Force, McConnell Air Force

Base, Kansas, A/SLMR No. 134, FLRC No. 72A-15 (April 17, 1973), Report No. 36,
wherein the Council sustained the Assistant Secretary's decision that per-
sons who possess supervisory authority are supervisors notwithstanding the
fact that such authority is exercised exclusively over military personnel,
and Department of the Army, United States Army Base Command, Okinawa, A/SLMR
No. 243, FLRC No., 73A-63 (March 20, 1974), Report No. 51, wherein the

Council denied review of an Assistant Secretary decision which excluded
employee classifications from a unit because they were vested with super-
visory authority over foreign nationals,
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FLRC No. 75A-101

Department of the Air Force, Scott Air Force Base and National Association
of Government Employees, local R7-27 (Harrison, Arbitrator). The arbitra-
tor denied an employee's grievances relating to assignment of elements of
the grievant's position to military personnel, and maintenance of the
supervisor's "Record of Employee." The union filed exceptions to the
arbitrator's award with the Council, contending in substance that (1)

the award violates the Order; (2) the arbitrator was incorrect in his
decision; (3) the arbitrator was incorrect in his interpretation of the
parties' agreement; and (4) the arbitrator improperly gave cognizance to
certain documents submitted by the activity. The union also requested a
stay of the arbitrator's award.

Council action (January 30, 1976). The Council held that the union's

exceptions failed to set forth support for the exceptions or failed to

state grounds upon which the Council will grant a petition for review of

an arbitration award. Accordingly, the Council denied the union's peti-

tion for review because it failed to meet the requirements for review

set forth in section 2411.32 of the Council's rules of procedure. Like-
~ wise, the Council denied the union's request for a stay.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 30, 1976

Mr. Paul J. Hayes

National Vice President

National Association of
Government Employees

31 Holly Drive

Belleville, Illinois 62221

Re: Department of the Air Force, Scott Air
Force Base and National Association of
Government Employees, Local R7-27
(Harrison, Arbitrator), FLRC No. 75A-101

Dear Mr. Hayes:

The Council has carefully considered your petition for review of an
arbitrator's award, and the agency's opposition thereto, in the
above-entitled case.

According to the arbitrator's award, this case arose upon the filing
of a number of grievances by an employee who alleged that he had not
been treated properly during a reorganization. The parties condensed
the matters before the arbitrator to the following two issues:

1. Were elements of the grievant's position improperly assigned
to military personnel in violation of the labor agreement?

2. Was the grievant's Air Force Form 971 (Supervisor's Record of
Employee) improperly kept in violation of the labor agreement?

Regarding the first grievance, the union contended that the grievant's
position was significantly changed in violation of procedyres estab-
lished by the labor agreement in Article XIV, Section 2,1. Article XX,

1/ According to the award, Article XIV, Section 2 of the parties' labor
agreement states in pertinent part:

ARTICLE XIV - JOB DESCRIPTIONS, GRADES, AND DETAILS

Section 2: Each employee and his supervisor will be furnished copies
of job descriptions and any subsequent changes to the job descriptions
will be provided when changes occur. Job descriptions will be written
based upon the duties and responsibilities assigned to positions. All
identical positions in the same job classification within each unit to
which the positions are assigned will be covered with the same job
description with the exception of the organizational title.
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Section 7C,Z/ and Article IV, Section l.§/
The arbitrator denied this grievance stating:

The grievant's claim of improper assignment of his tasks to others
turns on the question of whether those assignments were an alter-
ation of his duties in a manner or degree violative of the contract.
There is no question that certain tasks formerly performed by the
grievant were transferred to a member of the military.

Based on evidence presented in the course of the hearing, the
Arbitrator cannot conclude that the changes in the grievant's
basic job were so significant as to have required a change in
the job description. Consequently the failure to change the job
description was not a contract violation. . . .

As to the grievance that the grievant's AF Form 971 had been improperly
kept, the arbitrator determined that although he could not "agree with
the Employer that AF Regulation 40-293 presents only a suggested way of
filling out AF Form 971 . . . it cannot be concluded that any impropriety
in filling out AF Form 971 is in violation of Article XX Section 7A.C.D.

gj According to the award, Article XX, Section 7C of the parties' labor
agreement states in pertinent part:

ARTICLE XX - GENERAL PROVISIONS
Section 7: Performance Evaluation:

C. Emphasis will be placed on the employee being kept informed
of his status in meeting performance requirements of his position.

3/ According to the award, Article IV, Section 1 of the parties' labor
agreement states in pertinent part:

ARTICLE IV - PROVISIONS OF AGREEMENT

Section 1: In the administration of all matters covered by this agree-
ment, it is agreed that officials and employees are governed by
existing or future laws and regulations of appropriate authorities,
including policies set forth in the Federal Personnel Manual; by
published agency policies and regulations in existence at the time the
agreement was approved; and by subsequently published agency policies
and regulations required by law or by the regulations of appropriate
authorities, or authorized by the terms of a controlling agreement at a
higher agency level. Any .reference made in this agreement to specific
Air Force directives or Civil Service Commission regulations is not
intended to preclude application of any other laws, rules or regulations
of higher headquarters or other agencies that are governing.
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or Section 13,5/ since those provisions at most refer to requirements
related to the AF Form 971 but not the filling out of the form as such.”
[Footnote added.] Accordingly, the arbitrator determined that ''these
violations of AFR 40-293 are not violations of Article XX and consequently
the Arbitrator cannot find a contract violation.”

Finally, the arbitrator rejected the union's interpretation of Article IV,
Section 1 of the agreement that a violation of that provision exists
because some Air Force regulation has been violated. Instead, he con-
cluded that Article IV, Section 1 "constitutes a restraint on the
application and interpretation of the Agreement and not an extension of
the Agreement by incorporation of every federal law, regulation, etc. as
enumerated in that section."

The union requests that the Council accept its petition for review of the
arbitrator's award on the basis of four exceptions discussed below and
requests a stay of the award. The agency filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted "only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions
to the award present grounds that the award violates applicable law,
appropriate regulation, or the order, or other grounds similar to those
upon which challenges to arbitration awards are sustained by courts in
private sector labor-management relations."

4/ According to the award, Article XX, Section 7A, C, and D, and Section 13
of the parties' labor agreement states in pertinent part:

ARTICLE XX - GENERAL PROVISIONS

Section 7: Performance Evaluation:

A. The total intent of the purpose and provisions of AFR 40-451
will be exercised in any official rating of the performance of
employees. Deviation from the specific language of the regula-
tion will not be tolerated. Personal bias will not be allowed
to compromise total impartiality in evaluation.

C. Emphasis will be placed on the employee being kept informed
of his status in meeting performance requirements of his position.

D. Before entries of annual performance ratings are applied to
the employee's AF Form 971, Supervisor's Record of Employee, the
entry will be discussed with him by his immediate supervisor.

Section 13: The Employer and the Union will encourage employees to

contribute their maximum ability in the performance of their duties
and to conscientiously strive to eliminate waste of resources.
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In its first exception, the union contends that the award violates the
Order. While this exception cites a general ground upon which the
Council will grant review of an arbitrator's award, the union does not
specify in its petition which provision(s) of the Order it believes the
award to violate nor does it provide any explanation as to why the award
is considered violative of the Order. Furthermore, the petition does not
contain a description of facts and circumstances to support this exception.
A petition for review of an arbitrator's award will not be accepted where
there appears in the petition no support for the stated exception to the
award. Airway Facilities Division, Federal Aviation Administration,
Eastern Region and National Association of Government Employees, Local
R2-10R (Kronish, Arbitrator), FLRC No. 75A-50 (August 15, 1975), Report
No. 82. Therefore, this exception provides no basis for acceptance of
the union's petition under section 2411.32 of the Council's rules.

In its second exception, the union contends that the award is based in
part on an improper conclusion by the arbitrator that a provision of the
agreement is operative when in fact it is nonoperative by reason of
Council decisions. In this regard, the union asserts that Article XIX,
Section 22/of the labor agreement was negated by the Council's subsequent
decisions in American Federation of Government Employees, Local 1668 and
Elmendorf Air Force Base (Wildwood Air Force Station), Alaska, FLRC

No. 72A-10 (May 15, 1973), Report No. 38 and the two related cases decided
on that date. This exception, in substance, concends that the arbitrator
was incorrect in his decision concerning the grievance. The Council has
consistently held that the interpretation of contract provisions and,
hence, resolution of the grievance is a matter to be left to the arbitra-
tor's judgment. The Supervisor, New Orleans, Louisiana Commodity
Inspection and Grain Inspection Branches, Grain Division, United States
Department of Agriculture and American Federation of Government Employees,
AFL-CIO, Local 3157 (Moore, Arbitrator), FLRC No. 74A-75 (June 26, 1975),
Report No. 74. Moreover, the union's reliance upon the Council's decision
in Elmendorf is misplaced. That decision did not address the status of
specific provisions in existing agreements which contained the language

5/ According to the award, Article XIX, Section 2 of the parties' labor
agreement states in pertinent part:

ARTICLE XIX - NEGOTIATED GRIEVANCE PROCEDURE

Section 2: Questions involving interpretation of published agency
policies or regulations, provisions of law, or regulations of
appropriate authorities outside the agency will not be subject to
the negotiated grievance procedure or to arbitration regardless of
whether such policies, laws, or regulations are quoted, cited, or
otherwise incorporated or referenced in the Agreement.
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mandated by the agency directive in question.éj Therefore, we conclude
that the union's second exception does not state a ground upon which
the Council will grant a petition for review of an arbitration award.

In its third exception, the union contends that, "[t]he award is based in
part on an improper conclusion that a provision of the Agreement is non-
operative because its inclusion in the subject Agreement is required by
Executive Order 11491 as amended." 1In support of this contention, you
state that_''serious umbrage is taken to a conclusion that Section 1 of
Article IV—/ of the applicable agreement cannot be utilized to invoke the
arbitration of a grievance alleging violations of applicable regulations
merely because its inclusion in the Agreement is mandated by Executive
Order 11491 as amended." [Footnote added.] 1In effect, this exception is
a contention that the arbitrator was incorrect in his interpretation of
Section 1 of Article IV of the labor agreement. As previously stated, the
Council has consistently held that disagreement with the arbitrator's
interpretation of contract provisions and resolution of grievances is not
a ground for review of an arbitration award .8 Accordingly, the union's
third exception does not state a ground upon which the Council will accept
a petition for review of an arbitration award.

6/ 1In Elmendorf the Council held, in pertinent part, that an "agency
directive which would mandate specific language in a negotiated grievance
procedure is inconsistent with the intent and purposes of section 13 of
the Order, as amended by E.O. 11616." Consequently, the Council set aside
a specific agency determination disapproving an agreement between the
parties to that case which was not in conformity with the mandate of the
agency directive. In doing so, the Council pointed out that the nature
and scope of the negotiated grievance procedure are to be negotiated by
the parties subject only to the explicit limitations prescribed by the
Order itself. However, the Council went on to state that "limitations on
the scope of negotiated grievance procedures are not inherently inconsist-
ent with the Order and the Report. Such limitations may be proper if
established through the process of negotiations." The Council did not
thereby render a decision as to the status of specific provisions in

existing agreements which contained the language mandated by the agency
directive in question.

7/ Section 1 of Article IV, set forth supra in footnote 3, essentially

incorporates, as required by the Order, section 12(a) of the Order in the
negotiated agreement.

8/ The theory which appears to underlie the union's contention is that by
operation of section 12(a) of the Order, which is incorporated in Section 1
of Article IV of the subject agreement, the coverage and scope of the
negotiated grievance procedure is extended to include grievances alleging
violations of all laws, regulations of appropriate authorities and policies,

(Continued)
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In its fourth exception, the union contends that the activity's repre-
sentative submitted certain documents with his written brief to the
arbitrator, and that the submission of those documents was a flagrant
violation of the rules of the American Arbitration Association and those
enunciats? by the arbitrator prior to the conclusion of the arbitration
hearing.=' The union asserts that the arbitrator gave cognizance to
these illegally submitted documents. Viewed literally, this exception
does not state a ground upon which the Council will grant review of an
e arbitration award under section 2411.32. That is, the exception does
not assert a ground upon which the Council has granted review in the
past nor does it appear similar to those upon which challenges to labor

‘ arbitration awards are sustained by courts in private sector cases. The
union cites no private sector cases in which courts have held this
o exception to be a ground for review of arbitration awards nor has our

research disclosed any such cases. Moreover, if an arbitrator gives
t cognizance to documents, such as those in this ease, it would not be
\ inconsistent with prior Council decisions. Thus, in Local Lodge 830,
International Association of Machinists and Aerospace Workers and
Louisville Naval Ordnance Station, Department of the Navy, FLRC No. 73A-21
(January 31, 1974), Report No. 48, the Council stated:

The provisions in section 12(a) must, as stated therein, be part
N of every agreement and an arbitrator, under that section, must
: consider the referenced laws and regulations in resolving the ]
i grievances arising under the agreement. Such laws and regulations

i (Continued)

including agency policies and regulations. However, section 13 of
Executive Order 11491 provides "[t]he coverage and scope of the procedure
shall be negotiated by the parties to the agreement with the exception
that it may not cover matters for which a statutory appeal procedure exists
and so long as it does not otherwise conflict with statute or this Order."
[Emphasis added.] The union's theory concerning the interpretation of
section 12(a) of the Order would render section 13 meaningless. The scope
of the negotiated grievance procedure is to be negotiated by the parties.
Section 12(a) constitutes an obligation in the administration of labor
agreements to comply with the legal and regulatory requirements cited

; therein and is not an extension of the negotiated grievance procedure to
the include grievances over all such requirements.

X
It

Ry

9/ The union contends that only three of the five documents submitted were
i improper. These three documents are identified by the union to be: a copy
! of the Council's decision in National Council of OEO Locals, AFGE, AFL-CIO
and Office of Economic Opportunity (Harkless, Arbitrator), FLRC No. 73A-67
i (December 6, 1974), Report No. 61; a copy of the Acting Assistant Reg%onal
i Director's Report and Findings on Grievability in Department of the Air
Force, Scott Air Force Base, Illinois and Local R7-23, National Association
of Government Employees, Assistant Secretary Case No. 50-13019 (GR) (July 7,
) 1975); and, a copy of the Federal Personnel Manual Supplement 752-1,
paragraph S1-4, "Reductions in Rank."
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obviously cannot be interpreted in a vacuum. They draw their
intent and meaning from relevant history, reports, decisions,
interpretations, policy rules and the like, which must be derived
from sources outside the four corners of the agreement itself.

In discussing the interpretation and application of agency regulations
by arbitrators in the resolution of grievances through negotiated
grievance procedures, the Council stated, in pertinent part, in its
recommendations which led to Executive Order 11838:10.

. . . Under the present section 13 arbitrators of necessity now
consider the meaning of laws and regulations, including agency
regulations, in resolving grievances arising under negotiated
agreements because provisions in such agreements often deal with
substantive matters which are also dealt with in law or regulation
and because section 12(a) of the Order requires that the
administration of each negotiated agreement be subject to such

law and regulation.

Therefore, this exception provides no basis for acceptance of the union's
petition under section 2411.32 of the Council's rules of procedure.

Accordingly, the union's petition for review is denied because it fails
to meet the requirements for review set forth in section 2411.32 of the
Council's rules of procedure. Likewise, the union's request for a stay
of the award is denied.

By the Council.

Sincerely,

Executive Director

cc: Robert T. Mclean
Air Force

10/ Labor-Management Relations in the Federal Service (1975), p. 44; see
also Bureau of Prisons and Federal Prison Industries, Inc., Washington,
DC and Council of Prison Locals, AFGE, FLRC No. 74A-24 (June 10, 1975),
Report No. 74.
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FLRC No. 75A-102

Community Services Administration and American Federation of Government

Emplovees, Local 2677 (Edgett, Arbitrator). The arbitrator upheld a
union grievance, finding that conduct of an agency representative at a
prior hearing violated the parties' agreement and ordered corrective
action. Upon motion for reconsideration by the agency, the arbitrator
ruled that he lacked authority to change the award (i.e., that he was
functus officio) and refused to reconsider the award. The agency filed
exceptions to the arbitrator's award with the Council, in substance on
the grounds that (1) the arbitrator reached an incorrect result in his
interpretation of the parties' agreement; (2) the arbitrator erred in
concluding that he was functus officio; (3) the ‘arbitrator's award con-
tained a number of erroneous find1ngs of fact; and (4) the arbitrator
erred in failing to give a statement of the reasons why the parties'

agreement was violated. The agency also requested a stay of the
arbitrator's award.

Council action (January 30, 1976). The Council held that the agency's
exceptions failed to state any ground upon which the Council will grant
review of an arbitration award. Accordingly, the Council denied the
agency's petition for review because it failed to meet the requirements
for review set forth in section 2411.32 of the Council's rules of pro-
cedure. Likewise, the Council, under section 2411.47(f) of its rules,
denied the agency's request for a stay.

101



UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. <« WASHINGTON, D.C. 20415

January 30, 1976

Mr. Philip M. Weightman

Chief, Labor-Management Relations
Community Services Administration
1200 19th Street, NW.

Washington, D.C. 20506

Re: Community Services Administration and
American Federation of Government
Employees, Local 2677 (Edgett, Arbitrator),
FLRC No. 75A~102

Dear Mr. Weightman:

The Council has carefully considered your petition for review of the
arbitrator's award, and the union's opposition thereto, filed in the
above-entitled case.

According to the arbitrator's award, a formal grievance was filed by the
union on December 12, 1973, alleging, in relevant part, that agency per-
sonnel staff made false statements at a prior arbitration hearing. 1In
his award of November 1, 1974, the arbitrator found that an agency rep-
resentative had made a statement at the prior hearing, knowing that it
was not a correct statement of the facts. The arbitrator found this
conduct violative of the parties' agreement and directed that the agency's
Director of Personnel discuss the matter with the Director of the agency
and furnish him with a copy of the opinion and award.

The agency filed a motion for reconsideration with the arbitrator. The
arbitrator, after reviewing the motion and the union's opposition thereto,
held a rehearing. On August 26, 1975, the arbitrator found that the union
had participated in the rehearing without prejudice to its position that
the arbitrator's jurisdiction had ended with the award. The arbitrator
concluded that the parties had not mutually agreed to a recopsideration
of the award and that under the doctrine of functus officiol/ he lacked

authority to change the award. Consequently, he refused to reconsider
the award.

1/ Elkouri and Elkouri in How Arbitration Works, 3d edition, BNA, 1973,

endorse the following statement of the common law rule of functus officio
at 239:

The authority and jurisdiction of arbitrators are entirely terminated
by the completion and delivery of an award. They have thereafter no
power to recall the same, to order a rehearing, to amend, or to inter-
pret in such manner as may be regarded as authoritative. But they may
correct clerical mistakes or obvious errors of arithmetical computation.
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The agency requests that the Council accept its petition for review of
the arbitrator's award on the basis of four exceptions discussed below.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted "only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions to
the award present grounds that the award violates applicable law, appro-
priate regulation, or the order, or other grounds similar to those upon
which challenges to arbitration awards are sustained by courts in private
sector labor-management relations."

In its first exception, the agency contends that no violation of any
provision of the National Agreement was established in the arbitration
proceeding and that the ar?itrator acted without authority in contradiction
of Article 16, Section 112/ of the National Agreement. Thus, it appears
that the agency is, in substance, contending that the arbitrator reached
an incorrect result in his interpretation of the agreement. The Council
has consistently held that the interpretation of the agreement is a matter
to be left to the arbitrator's judgment. See,e.g., American Federation

of Government Employees, Local 12 and U.S. Department of Labor (Daly,
Arbitrator), FLRC No. 72A-55 (September 17, 1973), Report No. 44; Airway
Facilities Division, Federal Aviation Administration, Eastern Region and
National Association of Government Employees, Local R2-10R (Kronish, Arbi-
trator), FLRC No. 75A-50 (August 15, 1975), Report No. 82; and Indiana
Army Ammunition Plant, Charlestown, Indiana and National Federation of
Federal Employees Local 1581 (Render, Arbitrator), FLRC No. 75A-84
(November 28, 1975), Report No. 92. Therefore, this exception provides

no basis for acceptance of the agency's petition under section 2411.32 of
the Council's rules.

2/ Article 16, Grievance Procedure, Section 11 of the agreement provides,
in pertinent part:

1) In the event that the local Union or the Regional or Headquarters
office allege violation of this or a local supplemental agreement due
to non-adherence, improper interpretation, or failure to implement a
provision of this Agreement, the party alleging the violation shall
submit its complaint to the party alleged to have violated the Agree-
ment in sufficient detail--including dates, time, and individuals
involved along with the Agreement provision alleged to have been
violated--so that it is clear to the receiving party what is alleged.
The party receiving the complaint (Regional Director or Office Head
in Headquarters or Local Union President) shall respond in writing
within 10 working days.

If the matter is not resolved, either party may refer the matter to
its respective national party.
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In its second exception, the agency contends that the arbitrator was not
functus officio when he received evidence at the rehearing. Therefore,
the agency asserts, the evidence adduced and arguments made at the rehear-
ing are a part of the record and must be considered by the arbitrator in
rendering his decision upon rehearing. Thus, the agency, is in substance,
disagreeing with the conclusion reached by the arbitrator, that he was
functus officio. Mere disagreement with the arbitrator's conclusion in
this regard does not state a ground upon which the Council will grant
review of an arbitration award under section 2411.32 of the Council's
rules of procedure. That is, the agency has not cited applicable private
sector case law in which an award was vacated or modified upon this ground.
Therefore, this exception likewise provides no basis for acceptance of the
agency's petition under section 2411.32 of the Council's rules.

In its third exception, the agency contends that the arbitrator's finding
of fact that an agency representative made a knowing misstatement is
clearly erroneous and is without a substantial evidentiary basis in the
record. In essence, the agency appears to be contending that the arbi-
trator's award contains a number of erroneous findings of fact. But,

the Council has consistently applied the principle that an arbitrator's
findings as to the facts are not to be questioned by the Council. See,
e.g., Federal Employees Metal Trades Council, Vallejo, California and
Mare Island Naval Shipyard, Vallejo, California (Hughes, Arbitrator),

FLRC No. 73A-20 (September 17, 1973), Report No. 44; and Labor Local 12,
AFGE (AFL-CIO) and U.S. Department of Labor (Mallet-Prevost, Arbitrator),
FLRC No. 75A-36 (September 9, 1975), Report No. 82. Therefore, the agency's
third exception does not assert a ground upon which the Council will grant
a petition for review of an arbitration award.

In its fourth exception, the agency contends that the arbitrator did not
give a statement of reasons as to why the contract was violated. However,
as the Council has indicated, it is the award rather than the conclusion
or the specific reasoning employed that is subject to review. See, e.g.,
American Federation of Government Employees, Local 12 and U.S. Department
of Labor (Daly, Arbitrator), FLRC No. 72A-55 (September 17, 1973), Report
No. 44; and Frances N. Kenny and National Weather Service (Lubow, Arbitra-
tor), FLRC No. 75A-30 (November 14, 1975), Report No. 89. Moreover, the
Council has noted that the arbitrator is not required to discuss the spe-
cific agreement provision involved. See,e.g., Small Business Administration
and American Federation of Government Employees, Local 2532 (Kleeb, Arbi-
trator), FLRC No. 73A-44 (November 6, 1974), Report No. 60; and Frances N.
Kenny and National Weather Service (Lubow, Arbitrator)., FLRC No. 75A-30
(November 14, 1975), Report No. 89. Therefore, this exception, like the
other exceptions, provides no basis for acceptance of the agency's petition
under section 2411.32 of the Council's rules.

Accordingly, the agency's petition for review is denied because it fails
to meet the requirements for review set forth in section 2411.32 of the
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Council's rules of procedure.
is denied under

By the Council.

cc:

Phillip R. Kete

National Council of CSA Locals
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Sincerely,

Likewise, the agency's request for a stay
section 2411.47(f) of the Council's rules.
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FLRC No. 75A-105

American Federation of Government Employees, AFL-CIO, Local 2677 and
Community Services Administration (Lundquist, Arbitrator). The arbitrator
denied the subject grievance which sought retroactive promotion and back-
pay for two employees of the agency. The union filed exceptions to the
arbitrator's award with the Council, alleging that it was denied a fair
hearing by the arbitrator.

Council action (January 30, 1976). The Council held that the union's
petition did not describe facts and circumstances to support its excep-
tions and, therefore, the exceptions provided no basis for acceptance of
the union's petition under section 2411.32 of the Council's rules.
Accordingly, the Council denied the union's petition because it failed
to meet the requirements for review set forth in section 2411.32 of the
Council's rules of procedure.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. ¢ WASHINGTON, D.C. 20415

January 30, 1976

Mr. Phillip R. Kete, President

National Council of CSA Locals

American Federation of Government
Employees, AFL-CIO

1200 19th Street, NW.

Washington, D.C. 20506

Re: American Federation of Government
Employees, AFL-CIO, Local 2677 and
Community Services Administration
(Lundquist, Arbitrator), FLRC
No. 75A-105

Dear Mr. Kete:

The Council has carefully considered your petition for review of an
arbitrator's award filed in the above-entitled case, the agency's

opposition thereto, and the public record of the proceedings before
the arbitrator.

According to the arbitration award in this case, the grievance alleged
that two employees (the grievants herein) were promoted about 3 months
after they were eligible for promotion and consequently, the agency
was in violation of Article 11, Section 8 of the agreement=/ and
Section 8 of the amendment.2/ As a remedy, the union, as representative
for the two grievants, sought backpay for them covering the period
between the date each was eligible for promotion and the date each was
actually promoted. Pursuant to the parties' agreement, the grievance
was submitted to arbitration. '

1/ According to the award, Article 11, Section 8 of the agreement
provides in pertinent part:

The Employer and the Union agree that the principle of equal
pay for substantially equal work will be applied to all
position classifications and actions.

2/ According to the award, Section 8 of the amendment to the agreement
provides in pertinent part:

Each employee serving below the journeyman level in a career
ladder will be promoted to the next grade level when he has met
the qualification requirements of the position . . . .
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The arbitrator denied the grievance and, hence, denied the backpay which
was being sought. He reasoned that "[i]n order to sustain the Union's
contention that the promotions given the two grievants, effective
February 16, 1975, were in violation of Section 8 of the Amendment to the
Agreement, it must be established that the grievants (clerk-typists) were
'serving below the journeyman level in a career ladder' (emphasis added)
position (Sec. 8)." He concluded that "[n]one of the testimony, briefs,
or exhibits establishes in any probative fashion that the two grievants
(clerk-typists) were employed by the Agency in career-ladder positions at
any time prior to their actual promotion . . . ." Further, he concluded
that the administrative actions of the agency and the time span taken in
processing the promotion papers of the grievants were reasonable and proper
and in no way resulted in a violation of Article 11, Section 8 of the
agreement.

According to the record of the proceedings, at the conclusion of the
testimony at the hearing before the arbitrator, the union sought permission
from the arbitrator to call as a union witness, a representative from
management, namely, the agency's Director of Administration, to solicit
testimony from "an authoritative level of management" as to what their
understanding was of career ladder and whether the promotions of the
grievants were considered career ladder promotions.2/ The union also moved
for an adjournment of the hearing to a date when witnesses could be heard
as to the intention of the parties in negotiating Section 8 of the contract
amendments and as to the practice of the parties in interpreting and
enforcing Section 8 since its effective date.?/ 1In denying the union's
requests, the arbitrator took under advisement the need for a further
hearing after his review of the parties' briefs which were to cover all
pertinent matters, most especially the matter of career ladders.5/ He also
expressed a willingness to receive affidavits from both parties on any
pertinent matter, including career ladders.®

Subsequently, the arbitrator determined in his award that these union
requests should be denied:

The Union's contention that it should be given additional opportunity,
by way of reopening the hearing, to provide evidence of the applica-
bility of career-ladder to the grievants [sic] positions is without
merit and is denied. Ample opportunity has already been given to the

parties to show or refute the applicability of career-ladder in this
case.

3/ Transcript at 143.

4/ Transcriot at 151.
5/ Transcript at 148 and 151.

6/ Transcript at 149.
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The union requests that the Council accept its petition for review of the
arbitrator's award on the basis of the two exceptions discussed below.
The agency filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted '"only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions to
the award present grounds that the award violates applicable law, appro-
priate regulation, or the order, or other grounds similar to those upon
which challenges to arbitration awards are sustained by courts in private
sector labor-management relations.

N
In its first exception to the award, the union contends that it was denied
a fair hearing when the arbitrator refused to allow it to present relevant
and material evidence, unless the evidence was excluded under a rule of
evidence that the parties were notified would be applied. In support of

R this exception, the union asserts that the further evidence which it sought
to introduce was material and relevant to the application of the term
"career ladder" to the clerical positions in this case. The further evi-
dence which the union sought to introduce was, as noted previously,
testimony by the agency's Director of Administration "as to the actual

ol position of management" on this question. ‘The union alleges that such
i testimony was material and relevant and that no technical rule of evidence
at barring the witness had been announced.

The Council will grant a petition for review of an arbitration award where
it appears, based upon the facts and circumstances described in the petition,
that an arbitrator refused to hear evidence pertinent and material to the
I controversy before him and, hence, denied a party a fair hearing. Office of
Economic Opportunity, Kansas City Regional Office, Region VII and National
Council of OEO Locals, Local 2691, AFL-CIO (Yarowsky, Arbitrator), FLRC
No. 74A-102 (August 15, 1975), Report No. 81; Community Services Administra-
tion and American Federation of Government Employees (AFL-CIO), Local 2677
(Dorsey, Arbitrator), FLRC No. 75A-71 (November 18, 1975), Report No. 92;
and Frances N. Kenny and National Weather Service (Lubow, Arbitrator),
i, FLRC No. 75A-30 (November 14, 1975), Report No. 89. However, the Council
E is of the opinion that the union's petition does not describe facts and
: circumstances to support this exception. The record of the proceedings
" before the arbitrator discloses that there was an adequate opportunity for
the presentation of '"the actual position of management' on the meaning of
career ladder. Thus, as the union concedes in its petition for review:
"At the hearing management presented testimony from a personnel specialist
and from the grievants' first and second line supervisors as to the meaning
of the term 'career ladder.''" Furthermore, the union was afforded the
opportunity to question these witnesses as well as to present its own views
as to the me7ning and relevance of a career ladder to the matter before the
arbitrator.l Finally, the record shows that the arbitrator offered
additional opportunity to the parties concerning the matter, not only

is

7/ Transcript at 13, 63, and 1l4.
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through the submission of briefs and affidavits, but also by his taking
"under advisement the question of the need for a further hearing" to
which the union representative agreed.§. Therefore, this exception
provides no basis for acceptance of the union's petition under

section 2411.32 of the Council's rules.

As its second exception, the union contends that it was denied a fair
hearing when it was refused a continuance in order to provide expert
testimony on a material fact, especially when the fact involves a surprise
issue. The union asserts that management introduced the issue of the
"career ladder" as a surprise at the hearing, and it was denied a contin-
uance requested in order to provide expert testimony of the intent of the
parties in their negotiations as to the meaning of that term. The Council
will grant a petition for review of an arbitration award where it appears,
based upon the facts and circumstances described in the petition, that the
arbitrator failed to accord a party a fair hearing by his refusal to grant
a postponement or continuance in order for a party to provide expert
testimony on a material fact, expecially involving a surprise issue. See
Frances N. Kenny and National Weather Service (Lubow, Arbitrator), FLRC
No. 75A-30 (November 14, 1975), Report No. 89. However, the Council is

of the opinion that the union's petition does not describe facts and
circumstances to support this exception. First, as to the matter of sur-
prise, there is no question that it was the union that filed the grievance
under Section 8 of the amendment to the agreement.g. As was noted earlier,
Section 8 provides, in pertinent part, that ''[e]ach employee serving below

8/ Transcript at 151.
9/ Thus, the transcript at 3-4 states in part:

Mr. Frank [Union Representative]: . . . Our grievance was filed
February 28th charging a delay in the promotion of . . . [the
grievants] in violation of Section 8 of the contract amendments.
We will, today, be discussing Section 8 again and again and I
would like to review briefly the requirements of that section.

It provides that each employee serving below journeyman level in a
career ladder position will be promoted -- will be promoted -- the
language is not permissive -- when they have met the qualification
requirements for the position, have demonstrated the ability to
perform at the higher level if there is enough work at the full
performance level for all employees in the career ladder group.

. . . . . . -

The union contends that in violation of Section 8, . . . [the
grievants], who clearly met all of the conditions of Section 8
on and after November 16, 1974, were not promoted and that their
promotions were unreasonably delayed for three full months after
that time before they were eventually promoted on February 16th.
[Emphasis added.]
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the journeyman level in a career ladder will be promoted to the next
grade level when he has met the qualification requirements of the
position, . . . ." [Emphasis added.] Second, as to the union's con-
tention that it did not receive a fair hearing as a result of the
arbitrator's denying it a continuance in order to provide expert
testimony, it should be noted that the union representative acquiesced,
as indicated above, in the arbitrator's determination that the meaning
of "career ladder' would be decidfd through the submission of briefs
and a further hearing, if needed. 0/ Therefore, this exception likewise
provides no basis for acceptance of the union's petition under

section 2411.32 of the Council's rules.

Accordingly, the union's petition for review is denied because it fails
to meet the requirements for review set forth in section 2411.32 of the
Council's rules of procedure.

By the Council.

Sinceyely,

ce: R. G. Johnson
CSA

10/ Thus, the transcript at 151 states:

Mr. Frank [Union Representative]: TFor the record, I would like
to make a motion to the effect that the Arbitrater [sic] adjourn
the hearing to a date selected by him for the purpose of hearing
testimony as to the intention of the parties in negotiating
Section 8 of the contract amendments and as to the practice of
the parties in interpreting and enforcing Section 8 over the
year and a half since it has been negotiated.

Ms. Harding [Agency Representative]: I object to that.

Mr. Lundquist [Arbitrator]: Well, your motion is accepted but I
would only state that I will take under advisement the question
of the need for a further hearing. And that determination will
come after I've had a full opportunity to review the briefs of
both parties.

Mr. Frank [Union Representative]: Fine. Okay.
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FLRC No. 76A-11

U.S. Department of Transportation, Federal Aviation Administration,
National Aviation Facilities Experimental Center, Atlantic City, New Jersey,
A/SLMR No. 482, The appeal of the National Federation of Federal Employees
(NFFE) was due in the office of the Council on or about February 25, 1975.
However, while a copy of the appeal was apparently served on the other
parties on February 14, 1975, it was not filed with the Council until Jan-
uary 29, 1976, or about 1 year late, and no extension of time for filing
was either requested by NFFE or granted by the Council. In submitting its
petition for review to the Council, NFFE requested, in effect, a waiver of
the time limits for filing because the failure to file was inadvertent;

the other parties had been timely served; and assertedly the interested
parties had relied on the pendency of the appeal before the Council.

Council action (February 9, 1976). The Council held that the situation
adverted to in NFFE's submission fell short of "extraordinary circumstances"
as provided in section 2411.45(f) of the Council's rules of procedure such
as to warrant waiver of the expired time limits and therefore denied the
waiver request. Accordingly, as NFFE's appeal was untimely filed, and
apart from other considerations, the Council denied the petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. e+ WASHINGTON, D.C. 20415

February 9, 1976

Ms. Lisa Renee Strax

Staff Attorney

National Federation of Federal Employees
1016 - 16th Street, NW.

Washington, D.C. 20036

Re: U.S. Department of Transportation, Federal
Aviation Administration, National Aviation
Facilities Experimental Center, Atlantic City,

New Jersey, A/SLMR No. 482, FLRC No. 76A-11

Dear Ms. Strax:

This refers to your petition for review and request for stay of the
Assistant Secretary's decision in the above-entitled case. For the
reasons indicated below, the Council has determined that your petition
was untimely filed under the Council's rules of procedure and cannot be
accepted for review.

The subject decision of the Assistant Secretary is dated January 31, 1975,
and, under sections 2411.13(b) and 2411.45(a) and (c) of the Council's
then current rules of procedure, your appeal was due in the office of the
Council on or about February 25, 1975. However, while a copy of your
appeal was apparently served on each of the other parties on February 14,
1975, your appeal was not filed with the Council until January 29, 1976,
or about 1 year late, and no extension of time for filing was either
requested by your organization or granted by the Council.

In your letter of January 27, 1976, submitting your petition for review
to the Council, you request, in effect, a waiver of the time limits for
filing because the failure to file was inadvertent; the other parties had
been timely served; and assertedly the interested parties have relied on
the pendency of the appeal before the Council. Section 2411.45(f) of

the Council's rules provides for the waiver of any expired time limit
only "in extraordinary circumstances.'" In the Council's opinion, the
situation adverted to in your submission plainly falls short of "extra-
ordinary circumstances" such as to warrant waiver of the expired time
limits. Your request for a waiver is therefore denied.
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Accordingly, as your appeal was untimely filed, and apart from other
considerations, your petition for review is denied.

For the Council.

Sincerely,

cc: (w/c of NFFE ltr of 1/27/76)

A/SLMR
Dept. of Labor

L. E. Landry
FAA

S. Q. Lyman
NAGE

J. Girlando
AFGE
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FLRC No. 76A-8

Department of the Navy, Supervisor of Shipbuilding, Conversion and Repair,
USN, Long Beach, California, A/SIMR No. 594. The appeal of the union (Inter-
national Federation of Professional and Technical Engineers, Local 174,
Chapter 1, AFL-CIO) was due in the office of the Council no later than the
close of business on January 14, 1976. However, the appeal was not filed
until January 27, 1976. The union's representative requested, in effect, a
waiver of the time requirements in the Council's rules because of (1) earlier
telephone contacts of his office with the Council relating to the appeal; and

(2) his vacation during the last part of December 1975 and busy work schedule
upon his return from vacation.

Council action (February 12, 1976). With regard to the requested waiver, as
to (1), since the union's representative was fully and accurately informed
during the telephonic inquiries as to the apposite requirements in the
Council's rules, no basis was provided thereby for waiving the time limits
clearly set forth in the rules. As to (2), it was determined that the
representative's vacation and subsequent work schedule failed to constitute
"extraordinary circumstances' such as to warrant the waiver of time limits
under section 2411.45(f) of the Council's rules. Accordingly, the request
for waiver was denied.. As the union's appeal was untimely filed, and apart
from other considerations, the union's petition for review was denied.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N\W. ¢ WASHINGTON, D.C. 20415

February 12, 1976

Mr. Thomas Martin

Attorney at Law

19626% S. Normandie Avenue
Torrance, California 90502

Re: Department of the Navy, Supervisor of
Shipbuilding, Conversion and Repair,
USN, Long Beach, California, A/SLMR
No. 594, FLRC No. 76A-8

Dear Mr. Martin:

This refers to your petition for review of the Assistant Secretary's
decision in the above-entitled case. For the reasons indicated below,
the Council has determined that your petition was untimely filed under
the Council's rules of procedure and cannot be accepted for review.

The subject decision of the Assistant Secretary is dated December 10,
1975, and, under sections 2411.13(b) and 2411.45(a) and (c) of the
Council's rules of procedure, your appeal was due in the office of the
Council no later than the close of business on January 14, 1976.
However, your appeal was not filed with the Council until January 27,
1976, or almost two weeks late.

By letter dated January 14, 1976 (which was addressed to the Assistant
Secretary and was received in his office on January 27, 1976 and for-
warded by him to the Council on the same date), you have in effec.
requested a waiver of the time requirements in the Council's rules
because of: (1) The earlier telephone contacts of your office with
the Council relating to this appeal; and (2) your vacation during the
last part of December 1975 and your busy work schedule upon your return

from vacation. These grounds provide no persuasive reason for granting
the requested waiver.

As to (1), upon telephonic inquiry from your office to the Council on
December 23, 1975, you were informed of the time limits in the Council's
rules and, on December 24, 1975, a copy of these rules, together with a
letter calling attention to the time limits, was forwarded to your
office by the Council. Moreover, in response to further telephonic
inquiries from your office to the Council on January 9 and 13, 1976,
you were again advised of the time requirements in the Council's rules,
including the respective provisions in section 2411.45(e) and sec-

tion 2411.45(f), which prescribe that requests for extension must "“be
filed in writing no later than 3 days before the established time

limit for filing," and which restrict the waiver of expired time limits
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to "extraordinary circumstances." Since you were thus fully and
accurately informed during these telephonic inquiries as to the apposite
requirements in the Council's rules, no basis is provided thereby for
waiving the time limits clearly set forth in the Council's rules.

As to (2), the Council is of the opinion that your vacation and subsequent
work schedule fail to constitute '"extraordinary circumstances'" such as

to warrant the waiver of time limits under section 2411.45(f) of the
Council's rules. Accordingly, your request for waiver of time limits is
denied.

As your appeal was untimely filed, and apart from other considerations,
your petition for review is denied.

For the Council.

Sincerely,

Executive’ Director

cc: (w/c of T. Martin ltr of 1/14/76)

A/SLMR
Dept. of Labor

J., C. Causey
Navy
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FLRC No. 74A-61

Veterans Administration Center, Temple, Texas and American Federation of
Government Employees, Local 2109 (Jenkins, Arbitrator). The Council
accepted the agency's petition for review based on the agency's exceptions
which, among other grounds, alleged that the award, which ordered the
activity to give the grievant the job for which he applied and backpay,
violated the Federal Personnel Manual and the Back Pay Act (5 U.s.C.

§ 5596). The Council also granted the agency's request for a stay.
(Report No. 64)

Council action (February 13, 1976). Based upon an interpretation by the
Civil Service Commission, in response to the Council's request, the Council
found that, in the absence of an agency decision to select the grievant,
the portion of the arbitrator's award which ordered the grievant to be
promoted and accorded backpay violated applicable regulation, and that the
award may not be implemented. Accordingly, pursuant to section 2411.37(b)
of its rules of procedure, the Council modified the arbitrator's award to
the extent inconsistent with the Council's decision. As so modified, the

Council sustained the award and vacated the stay which it had previously
granted.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Veterans Administration Center,
Temple, Texas

and FLRC No. 74A-61

American Federation of Government
Employees, Local 2109

DECISION ON APPEAL FROM ARBITRATION AWAERD

Background of Case

This appeal arose from the award issued by the arbitrator, wherein he
determined that the Veterans Administration Center, Temple, Texas (the
Center) had violated the parties' collective bargaining agreement by

filling a vacancy through the appointment of an individual, rather than
by promotion.

Based on the findings of the arbitrator and the entire record, it appears
that the Center had posted a promotion announcement for the position of
Painter Helper, WC-4102-5. Several employees applied for the position.
The grievant, Clarence R. Reid, was the only applicant who was rated as
"highly qualified" for the job, while three other applicants were rated
as "qualified." After the closing date for applications for the pro-
motion, the Center requested a Civil Service certification by name for
another individual (mot covered by the collective bargaining agreement),
and appointed this individual to the position described in the promotion

announcement. Reid grieved, and the grievance was submitted to
arbitration.

The Arbitrator's Award

The arbitrator determined that the Center had '"violated its Collective
Bargaining Agreement, both in its literal wording, and also in . . .

spirit" by filling the vai?ncy through the appointment of the individual,
rather than by promotion.=

1/ The arbitrator, in the opinion accompanying his award, quoted various
provisions of the agreement, which in pertinent part provide:

Article XIX, Section 1. If it is determined that a vacant position
is to be filled by promotion, the provisions of the Center Merit
Promotion Plan will be followed. It is agreed that every effort
shall be made to utilize the skills and potential of employees of
the center for the best interest of the activity. . . .

(Continued)
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He stated that the Center has the right to choose between several
methods, or any combination of methods, in selecting employees; however,
the method or methods must be determined at the outset, and once the
Center elects to follow the promotion program it is bound to follow

it. He found that the Center, by posting the promotion announcement,
indicated to the employees that it elected to follow the promotion
program. Thus, the Center had no right to disregard the results of

the promotion applications, and to ask for a certification from the
Civil Service Commission by name of another individual, in the face

of one highly qualified employee fc: the job. As a remedy, the

(Continued)

Article XIX, Section 3. The center agrees that negotiable matters
within the Merit Promotion Plan will not be changed without first
being negotiated and agreed upon between the union and the center.
Non-negotiable matters, which are not appropriate for negotiation,
will not be changed without first discussing the matter with the
union.

The arbitrator described as relevant certain provisions of the Center
Merit Promotion Plan, which, in pertinent part, states:

2. POLICY.

Filling of vacancies will be made on a fair and equitable basis.
Promotions, and reassignments to positions with known potential,
will be made in this manner without regard to race, color,
religion, sex, national origin, politics, marital status, phys-
ical handicap, age, or membership or non-membership in any
recognized labor union. Management may choose to fill a vacancy
by appointment, reassignment, transfer, reinstatement, demotion,
re-promotion, or by application of this Merit Promotion Plan, or
any combination of these methods. Selection of candidates to
fi111 vacancies will conform to requirements governing employment
of relatives.

3. COVERAGE:

a. This plan covers the filling of vacancies in Classification
Act and Wage Grade positions at Waco and Marlin VA Hospitals,
and Temple VA Center when a vacancy is filled through merit
promotion.

4. AREA OF CONSIDERATION:

a. In filling vacancies by this promotion plan in grade GS-6,

or equivalent, and lower, the minimum area of promotion consider-
ation will extend to employees at the station where the vacancy
occurs.
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arbitrator ordered the Center to give the grievant the job for which

he applied, together with the backpay necessary to make the grievant
whole.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with
the Council. Under section 2411.32 of the Council's rules of procedure,
the Council accepted the petition for review based on the agency's ex-
ceptions which, among other grounds, alleged that the award violates

the Federal Personnel Manual and the Back Pay Act (5 U.S.C. § 5596).2/
The union filed a brief.

OEinion

Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in
whole or in part, or remanded only on grounds that the award
violates applicable law, appropriate regulation, or the order,
or other grounds similar to those applied by the courts in
private sector labor-management relations.

As previously stated, the agency's exceptions allege, among other things,
that the arbitrator's award violates provisions of the Federal Personnel
Manual and the Back Pay Act (5 U.S.C. § 5596). In accordance with es-
tablished practice, the Council sought from the Civil Service Commission
an interpretation of applicable legal requirements and Commission regula-
tions as they pertain to the questions raised in the present case. The
Commission replied in pertinent part:

The basic facts in the case are as follows: VA announced a vacancy
as a "promotion opportunity" through its merit promotion program;
an employee filed an application for the job and was rated the only
"highly-qualified candidate" on a certificate containing 4 names;
the agency name requested and appointed another candidate from a
Civil Service Commission register; the employee grieved and the
arbitrator ruled that the agency waived its discretion to use
alternative methods of filling the position when it announced

the vacancy through its merit promotion plan and failed to inform
employees that it was reserving the right to utilize other methods.
The arbitrator ordered the grievant promoted to the job for which
he had applied and awarded him backpay.

From the standpoint of Commission regulations and requirements,
there are three issues in this case: 1) may an agency waive its

2/ The agency requested and the Council granted, pursuant to section 2411.47(d)
of the Council's rules of procedure, a stay pending the determination of the

appeal.
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right to use alternative methods for filling a position concur-
rently with the use of merit promotion procedures; 2) may an
arbitrator order management to promote a particular person from
a list of eligibles; and 3) may the person so promoted be awarded
backpay.

With regard to the first issue, CSC Rule 7.1 provides agency
discretion in the filling of vacancies --

In his discretion, an appointing officer may fill any position
in the competitive service either by competitive appointment
from a civil service register or by non-competitive selection
of a present or former Federal employee, in accordance with
Civil Service Regulations.

This freedom to explore concurrently alternative staffing resources
is well founded and widely understood, and it should be assumed

to be retained unless explicitly limited or denied. Nonetheless,
an agency may, under appropriate circumstances, agree to confine
itself to the use of internal promotion procedures for filling
vacancies. Thus, if this issue were properly before the arbitrator,
his finding on it would not violate Commission rules or regulationms.

The second and third questions are closely related. As a general
rule, an agency may not be constrained to select a particular
individual from a promotion certificate. Both Subchapter 2 and
Subchapter 5 of FPM Chapter 335 make this clear. Subchapter 2
states, "Each plan shall provide for management's right to select
or non-select,'" and Subchapter 5 reaffirms that "which candidate
among the best qualified is selected for promotion" is not a
matter appropriate for consultation or negotiation. Even when
culy one candidate is rated highly qualified, as in the instant
case, FPM 335, Subchapter 3-7c permits management to select any
of the candidates on the certificate.

The only circumstance under which an agency may be required to
promote a particular person and to accord that person backpay

is when a finding has been made by an arbitrator or other com-
petent authority that such person would have been promoted at

a particular point in time but for an administrative error, a
violation of a Commission or agency regulation or of a provision
of a negotiated agreement. This principle has been set forth in
a series of Comptroller General decisions dealing with retroactive
promotion, all numbered B-180010, and issued on and subsequent

to October 31, 1974.

While it may be inferred from his award that the arbitrator in this
case believed the grievant would have been selected but for the
violation he found, he does not address the question directly and
the agency specifically contests that point. In this respect, the
case at hand differs from the Comptroller General decisions referred
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to above: in the latter cases, the agency either conceded that
"but for" the violation the grievant would have been selected,
or did not object to the arbitrator's ruling to that effect.

Since the agency is on record that it might not have selected the
grievant even had it not sought an outside candidate from a civil
service register, we do not believe the "but for'" test has been met.
We do not believe, in short, that a direct, causal connection has
been established between the error or violation and the failure

to promote the grievant, as the CG requires. Therefore, in the
absence of an agency decision to select the grievant, we find

that portion of the arbitrator's award that orders the grievant

to be promoted and accorded backpay in violation of controlling
regulations and requirements.

Based upon the foregoing interpretation by the Civil Service Commission,
we must conclude that in the absence of an agency decision to select
the grievant, that portion of the arbitrator's award which orders

the grievant to be promoted and accorded b7ckpay violates applicable
controlling regulations and requirements.é.

Conclusion

For the foregoing reasons, we find that, in the absence of an agency
decision to select the grievant, that portion of the arbitrator's
awvard which orders the grievant to be promoted and accorded backpay
violates applicable regulation, and the award may not be implemented.
Accordingly, pursuant to section 2411.37(b) of the Council's rules of

procedure, we modify the arbitrator's award to the extent inconsistent
with the decision herein.%

3/ 1In view of our decision herein, it is not necessary to pass upon

the other grounds upon which the Council accepted the petition for
review.

4/ 1In the circumstances of this case, as indicated in the Civil Service
Commission's response, it was not within the arbitrator's authority under
the provisions of the Federal Personnel Manual to find that "but for"

the agency's improper personnel action the grievant would have selected.
However, in accordance with decisions and interpretations of the Comp-
troller General and the Civil Service Commission cited herein, the
agency, of course, can concede that "but for" the violation the grievant
would have been selected, or can in the process of complying with the
arbitrator's award, as modified, now make such selection thereby author-

izing the retroactive promotion and backpay remedies available under the
Back Pay Act.
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As so modified, the award is sustained and the stay is vacated.

By the Council.

Issued: February 13, 1976
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FLRC No. 74A-93

National Treasury Employees Union Chapter No, 010 and Internal Revenue
Service, Chicago District. The dispute involved the negotiability of union
proposals concerning (1) confidential office space and conference rooms; (2)
provision of computer terminals, telephones and calculators; (3) traffic
pattern survey and situation of employees; (4) provision of visitors' chairs
and waiting areas for the public; (5) provision of bulletin boards; (6)
health facility maintained by full-time nurse; (7) maintenance of adequate
lighting; and (8) provision of parking spaces.

Council action (February 24, 1976). As to (1), (2) and (6), the Council
held that the proposals were excluded from the agency's obligation to bar-
gain under section 11(b) of the Order and sustained the agency head's
determination that the related proposals were nonnegotiable. With regard
to (3), the Council held that the proposal was not rendered nonnegotiable
by section 12(b)(5), and was not excepted from the obligation to bargain
by section 11(b), of the Order, as contended by the agency, and therefore
set aside the agency head's determination of nonnegotiability. As to (4),
the Council concluded that the union's proposals were outside the required
scope of bargaining under section 11(a) of the Order. With respect to (5),
the Council found that the union's appeal failed to meet the conditions for
review prescribed by section 11(c) (4} of the Order, and denied review of
the appeal of the agency head's determination as to this proposal. As to
(7) and (8), which the agency head determined were nonnegotiable under
General Services Administration (GSA) regulations, the Council, based upon
an interpretation by GSA of its regulations, rendered in response to the
Council's request, set aside the agency head's determination as to (7), but
sustained the determination of nonnegotiability of (8).
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

National Treasury Employees Union
Chapter No. 010

and FLRC No. 74A~93

Internal Revenue Service,
Chicago District

DECISION ON NEGOTIABILITY ISSUES

Background

National Treasury Employees Union Chapter No. 010 represents Internal
Revenue Service employees at the agency's Chicago District Office. Having
been informed that the District Office was to be transferred from one office
building to another, the parties met to discuss the impact of the move. Over
the course of several such meetings the union presented for negotiation with
the District Office a series of 12 proposals (detailed hereinafter) which it
characterized generally as relating to facilities and to health and safety
at the new building. Upon referral, the agency determined that the pro-
posals conflict with sections 11(a), 11(b), and 12(b) of the Order and are
therefore nonnegotiable. The union petitioned the Council for review of
that determination under section 11(c) (4) of the Order, and the agency
submitted a statement of position.

Opinion

The union's proposals will be discussed separately, or in groups concerning
similar issues of negotiability, below.

1. Confidential Office Space and Conference Rooms.

Two of the union's proposals read as follows:

[Facilities] Section 1. Employees required to meet with taxpayers in

the performance of their job will be provided with confidential office
space.

[Facilities] Section 2. Conference rooms will be provided as follows:

(A) In areas where Revenue Officers are located there will be one
conference room per group;

(B) In areas where Revenue Agents are located there will be one
conference room per group;
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(C) In areas where Estate and Gift Tax Attorneys arc located chere
will be one conference room for each tea employees;

(D) Where Conferees are located there will be three conference
rooms;

(E) In areas where reviewers are located there will be five
conference rooms.

The agency principally contends, with respect to these two proposals, that
"the type of office space' within which employees work is a matter of the
technology of performing that work and is, hence, excepted from the obli-
gation to bargain by section 11(b) of the Order.l/ The union takes the
position that the proposals concern negotiable matters of working conditions
because "employees will be better able to perform their job in a work envi-
ronment which includes" confidential office space and conference rooms, and
will therefore tend to receive higher performance appraisals and increased
opportunities for promotion. The union also asserts that confidential office
space and conference rooms were made available in the former building and
maintains that it is "merely seeking to continue t?e working conditions
present in the old building to the new building.'

The Council considered the section 11(b) exclusion of work technology from
the duty to bargain in the Border Patrol, Yuma case3’/ and, more recently,

in the Immigration and Naturalization Service (INS) case.é We are of the
opinion that the principles of both the Border Patrol, Yuma and INS decisions
relevant to the exclusion of technology from the bargaining obligation under
section 11(b) are applicable to the instant dispute.

1/ Section 11(b) provides, in relevant part, that:

[An agency's] obligation to meet and confer does not include matters
with respect to . . . the technology of performing its work . . . .

2/ As to this contention, it does not state a ground for setting aside an
agency determination of nonnegotiability. Rather, it appears to conjecture
an unfair labor practice by agency management. The proper forum in which to
raise such an issue is therefore not a negotiability dispute before the
Council but an unfair labor practice proceeding before the Assistant Secre-
tary. Accordingly, we do not pass upon this claim in the instant case.

Cf., AFGE Local 2151 and General Services Administration, Region 3, FLRC

No. 75A-28 (October 8, 1975) Report No. 86, at note 5.

3/ AFGE Local 2595 and Immigration and Naturalization Service, U.S. Border
Patrol Yuma Sector (Yuma, Arizona), FLRC No. 70A-10 (April 15, 1971),
Report No. 6.

ﬁj Immigration and Naturalization Service and American Federation of
Government Employees, FLRC No. 74A-13 (June 26, 1975), Report No. 75.
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The union's proposal in Border Patrol, Yuma dealt with the maintenance of
Border Patrol "drag roads" in a manner intended to reduce the chance of
injury to Border Patrol Officers. To this end, the proposal required that
the drag roads be maintained by the agency "on a regular basis" and that
they be kept 'reasonably" level and free of "excessive" dust. The Council
held that the proposal was not excepted from the duty to bargain as a matter
of technology under section 11(b) because the proposal did not require the
agency to negotiate about whether, or to what extent, the technology of drag
roads would be used. Rather, the proposal required only that this technology,
as adopted by the agency, be implemented in a manner consistent with the
health and safety of Border Patrol Officers. The proposal, in other words,
established no obligation to use or not use drag roads, but merely required
that if drag roads were used they would be maintained by the agency to a
certain general standard--which standard the agency did not assert would
reduce the roads' effectiveness in achieving the purposes for which they
were intended.

The proposals in the INS case, in contrast, would have required the agency
to bargain about the provision of "appropriate communication equipment" for
agency vehicles as well as apout the assignment of '"an appropriate number"
of vehicles to traffic checkpoints. Contrary to union assertions that these
proposals, like the one in Border Patrol, Yuma, constituted only general
standards of safety and health, the Council found that the proposals instead
sought to prescribe the adoption of a specific technology of performing the
agency's work--that technology being the use of vehicle-based communications
equipment and of agency vehicles themselves. Thus, instead of dealing with
the implementation of a given technology in a manner which would not restrict
the agency's elective application of that technology to the purposes for
which it was intended (as was the case in Border Patrol, Yuma), the union's
proposals would have required the agency to negotiate over the adoption of
the actual technology itself. As a result, the Council held that the union's
proposals were excluded from the bargaining obligation by section 11(b).

In the instant case, while the union maintains that the two proposals con-
cerning confidential office space and conference rooms are merely intended

to "ensure a fair basis for evaluating" unit employees by enabling them to
work more efficiently, the proposals themselves manifestly present no standard
of fairness or efficiency against which the agency's implementation of a
chosen technology might be measured. Instead, as in the INS case, the two
proposals here would both require the agency to negotiate about the technol-
ogy itself--in this instance, about the particular design and use of agency
workspace.2/ This being the case, we find that the proposals are excluded

5/ The union does not contest the agency's assertion that the provision of
enclosed workspace (confidential offices and conference rooms) in the new
building would be inconsistent with the agency's adoption of an "open-space
concept" of office planning, under which workspace would be deliberately
arranged so as to avoid the use of partitions or walls between employees'
desks.
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by section 11(b) from the agency's obligation to bargain and we must sustain
the agency head's determination that the proposals are nonnegotiable.

2. Provision of Computer Terminals, Telephones, and Calculators.

We next consider the following three union proposals:

[Facilities] Section 3. There will be one IDRS [computer] terminal per
group of Revenue Officers. It will be installed so that it is easily
accessible to the group.

[Facilities] Section 5. Each employee who must contact members of the
taxpaying public will be provided with his/her own telephone.

[Facilities] Section 8. The employer will provide one calculator for
each group of Revenue Agents.

The agency argues that these three proposals also are excluded, as matters

of technology, from the duty to bargain under section 11(b) because each pro-
posal would require that the agency '"provide an item which is an integral part
of what the employee uses to perform his or her work.'" The union contends,

in substance, that all three proposals are designed to promote ‘a more effi-
cient utilization of time by employees and that since employees are evaluated,
in part, according to the efficiency of their performance the proposals clearly
concern working conditions and must be negotiated.

We believe the agency's position is correct. Once again, as with respect to
the two proposals previously discussed, the union's stated concern is to
facilitate unit employees' obtaining favorable performance evaluations; but
instead of seeking to negotiate directly about standards of evaluation con-
sistent with which the agency might implement the chosen technology of per-
forming its work, the union's proposals are drawn to prescribe the technology
itself. In our view, therefore, these three proposals are fundamentally
analaeous to the previously mentioned proposal in the INS case (note 4 supra)
vhich would have required installation in agency vehicles of "appropriate
cormunication equipment." That is, these proposals concerning the extent to
wvhich computer terminals, telephones, and calculators will or will not be .
provided employees--like the proposal for the provision of vehicular communi-
cation' equipment--concern matters of technology about which the agency is not
required to negotiate under section 11(b). We thus must sustain the agency
head's determination that the union's three proposals are excluded by

saction 11(b) from the agency's obligation to bargain.

3. Traffic Pattern Survey and Situation of Employees.

The union's proposal provides as follows:
[Facilities] Section 12. The employer will agree to conduct a traffic
pattern survey and to situate employees in a manner which will cause
them the least distraction from traffic.
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Thz agency does not assert that its conduct of a "etraffic pattern survey"
as would be required by this proposal would in any way conflict with appro-
priate law, regulation, or the Order, and, hence, in effect concedes the
adegotiability of that matter. We therefore consider here only that portion
of the proposal which would require that employees be situated "in a manner
which will cause them the least distraction from traffic."

In this respect, the agency contends that such a requirement is nonnegotiable
both because 'the placement of employees is a matter of the technology of
performing the agency's work" which is excepted from the duty to bargain by
section 11(b), as well as because such a requirement "affects the work flow

in the office, and the fashion in which work will be done. . . . [and] requires
the agency to bargain on the 'methods' by wh}ch operations are to be performed"
in effective violation of section 12(b)(5),§ The union contends that there
exists "no nexus between section 11(b) and desk location," and argues, in
effect, that because the proposal does not alter the actual processing of tax
returns it does not interfere with the agency's methods of operation under
section 12(b) (5).

The agency's position is without merit. As regards section 12(b) (5), the
agency's contentions in this case are essentially similar to those advanced
in the Border Patrol, Yuma case (note 3 supra)--wherein it was also argued
that the union's proposal concerning maintenance of "drag roads" would inter-
fere with agency management's authority to determine the "methods" of oper-
ation under section 12(b)(5). In rejecting that argument the Council said:

[T]he union's proposal specifies only what health and safety standards
shall be operative, i.e. '"regular" maintenance of the drag roads, so
that they are '"reasonably" level and free of "excessive" airborne parti-
cles. This proposal does not specify in any manner how these standards
are to be achieved by the agency and, therefore, does not conflict with
the agency's right to order its employees and to determine the met!~ds
and means by which its operations are to be conducted, as reserved to

management under section 12(b)(1) and (5) of the Order. [Emphasis in
original.]

6/ Section 12(b)(5) provides as follows:

Sec. 12. Basic provisions of agreements. Each agreement between an
agency and a labor organization is subject to the following requirements--

o . . . . . .

(b) management officials of the agency retain the right, in accordance
with applicable laws and regulations--

(5) to determine the methods, means, and personnel by which [Government]
operations are to be conducted . . . .

130



oo

40t

meﬂfi

Likewise here, the union's precposal specifies only what standard shall be
applied in determining the placement of employees’ desks, requiring only that
their placement be such as to cause employezs "the least distraction from
traffic." The proposal does not in any manner specify how this standard is
to be achieved by the agency, and the agency makes no showing that steps
taken to minimize employee distraction under this proposal will in any manner
interfere with the conduct of agency operatiuvns. We therefore must find that

the propos?l does not conflict with rights reserved to the agency by section
12(b) (5).L

Similarly, with respect to section 11(b) of the Order, the instant proposal
clearly does not restrict the agency in the adoption of any particular tech-
nology. Rather, as was the case with the proposal in Border Patrol, Yuma, the
proposal here speaks only to the implementation of technology. For instance,
nothing in this proposal would necessarily impede the agency’s adoption of an
"open-space' approach to office design, for the proposal requires only that
whatever approach the agency may adopt be impiemented in a manner which will
cause employees ''the least distraction from traffic." Furthermore, this is
not a requirement which the agency has shown would detract from the effec-
tiveness, in achieving the purpose for which it is intended, of any particular
work technology which the agency has adopted. We find as a result that the
proposal does not fall outside the agency's obligation to bargain by force of
section 11(b).

Therefore, we conclude that this proposal is not rendered nonnegotiable by
section 12(b) (5), and is not excepted from the obligation to bargain by
section 11(b), of the Order. We hold, accordingly, that the agency head's
determination to the contrary was improper and must be set aside.

4., Provision of Visitors' Chairs and Waiting Areas for the Public.

The union's two proposals read as follows:

[Facilities] Section 7- Each employee required to meet with the public
will be provided with two visitor chairs next to his/her desk.

[Facilities] Section 10. 1In areas where taxpayers come to meet with
employees, an area will be provided for the taxpayer to wait until the
employee is available.

7/ The agency also asserted, without supporting argument, that this proposal
would interfere with its authority to maintain the efficiency of Government
operations and would thereby violate section 12(b) (4) of the Order. However,
"section 12(b) (4) may not properly be invoked to deny negotiations unless there
is a substantial demonstration by the agency that increased costs or reduced
effectiveness in operations are inescapable and significant and are not offset
by compensating benefits.” Local Union No. 2219, International Brotherhood of
Electrical Workers, AFL-CIO, and Department of the Army, Corps of Engineers,
Little Rock District, Little Rock, Arkansas, FLRC No. 71A-46 (November 20,
1972), Report No. 30.
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