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LETTER OF TRANSMITTAL

U.S. HousE oF REPRESENTATIVES,
SuBcOMMITTEE ONX PosTal. PERSONNEL AND MODERNIZATION,
Washington, D.C., November 19, 1979.

Hon. James M. HaNLEY,
Chairman, Post Office and Civil Service Committee, Cannon House
Office Building, Washington, D.C.

Dear Mr. Cuaigmax: Enactment of the Federal service labor-
management regulations statute in title VII of the Civil Service Re-
form Act of 1978 marks a genuine watershed in the development of
Federal sector labor relations. Title VII is the culmination of more
than two decades of congressional attention to the issue of collective
bargaining rights for Federal employees. Together with Reorganiza-
tion Plan No. 2 of 1978 creating the independent Federal Labor Rela-
tions Authority, title VII establishes for the first time a statutory
framework for the relationship between employee representatives and
Government managers with the opportunity for third-party resolution
of disputes between the parties.

Although eventually passed as part of the Civil Service Reform Act,
the labor-management provisions were themselves the focus of con-
siderable attention both on their own and as part of the act. During
the 95th Congress, the Subcommittee on Civil Service held a briefing
on labor-management relations by the Civil Service Commission, dis-
tributed a report on the Executive order program by the Federal
Labor Relations Council, and held hearings on H.R. 13, H.R. 1589, and
H.R. 9094. Earlier versions of these labor-management bills had been
the subject of hearings in 1974 by the Subcommittee on Manpower and
Civil Service.

H.R. 9094 was later modified and used in committee print form for
purposes of markup on title VII by the full Committee on Post Office
and Civil Service. The committee amended the print before reporting
it out as title VII of H.R. 11280 and the full House later adopted a
substitute title VII. Both as reported and as passed, the House version
of title VII reflected the earlier concentration on labor-management
relations by the committee which lead to development of the Com-
mittee print used in markup. A conference committee then resolved
the differences between the House action and that of the Senate in
adopting a title VII based primarily on Executive Order 11491.

In order that the background for congressional action on both title
VII and the Reorganization Plan would be more readily accessible,
I asked the subcommittee staff to prepare a comprehensive legislative
history. Such a history is necessarily complex; a dozen different ver-
sions of complete labor-management legislation received considera-
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VIII

tion in the congressional activit; i i tion of
Gitle VIL g y leading ultimately to adop

By combining the legislative history of the new statute together
with background materials on the labor-management program under
various Executive orders and on the proposals of the Personnel Man-
agement Project, this document should be a complete single-volume
primer on Federal sector labor-management relations. It is hoped
that the volume will prove valuable both as an aid to practitioners in
the field and as a reference guide for continuing congressional over-
sight in this area.

Preparation of the legislative history has been under the supervi-
sion of Lloyd A. Johnson, staff director for the subcommittee, whose
familiarity with labor-management legislation now extends through
several Congresses. Donald Haines of the subcommittee staff provided
liaison and developed the materials for publication.

The subcommittee worked together with the staff of the Federal
Labor Relations Authority in compiling the materials and preparing
the reference aids and wishes to express its appreciation for their as-
sistance. At the Authority, overall supervision and coordination has
been supplied by Harold D. Kessler, Acting Executive Director, and
William F. Daily, Chief of the Program Office. The sectional index-
ing was done by J. Felix Sanders, Marian R. Fox, Jeffrey Michael
Gol;fiberg, Lee Mingledorff and Roni N. Schnitzer of the Authority’s
stait.

Gail Weiss, Beverly Roderick, and James Brozo of the subcommit-
tee staff each made substantial contributions to the final product. At
the Congressional Research Service, additional assistance was pro-
vided by Christine Benagh, Allison Porter and Morton Rosenberg of
the American Law Division, Sherry Shapiro of the Library Services
Division, and Charles Ciccone, Sally Kelly, and Jeffrey Burton of the
Economics Division’s Labor Section.

The subcommittee is grateful to all the people who participated in
this project and it is hoped that this document will satisfy the need,
both inside the Congress and out, for a comprehensive legislative his-
tory of the labor-management legislation found in title VII of the
Civil Service Reform Act of 1978.

Sincerely,
Hon. WitLiam L. Cray,
Chairman.



USER’S GUIDE
\

This volume is a compilation of the basic records constituting the
legislative history of the Federal service labor-management relations
statute found in title VII of the Civil Service Reform Act of 1978, It
includes early versions of the title, the Senate, House, and conference
reEI)orts, and pertinent excerpts from the Congressional Record.

n order to present a compact history of the labor-management pro-
visions, comments relating to other parts of the Civil Service Reform
Act are generally omitted with the omission indicated by asterisks.
For reports and bills, their original pagination is retained for refer-
ﬁlce po}llrposes. Full citations precede excerpts from the Congressional

ecord.

A chronological statement of the legislative history is presented with
some citations to materials not reproduced in the history itself. In this
way, information on how to find related materials may be obtained
from the chronological statement while the legislative history is not
encumbered with related but not genuinely relevant documents. In
addition a list of background congressional hearings and documents is
included at the back of the volume. :

Three indexes are included. The sectional index contains references
to the sectional structure of title VII. The sectional headings in this
index also provide a convenient outline of the new statute. The topical
index contains some references that do not fit neatly into a sectional
framework as well as those references included in the sectional index.
The third index contains references to congressional speakers and the
names of particular agencies and organizations.

The volume also includes a table of cases cited in the legislative his-
tory, including decisions and policy statements of the Federal Labor
Relations Council. i

It is suggested that the table of contents be consulted for a listing
of the appended materials since in general these items are not included
in the indexes.

(IX)




CHRONOLOGICAL STATEMENT OF THE LEGISLATIVE
HISTORY OF THE FEDERAL SERVICE LABOR-MAN-
AGEMENT RELATIONS STATUTE, TITLE VII OF THE
CIVIL SERVICE REFORM ACT OF 1978

This chronological statement sets forth the more significant pro-
ceedings in the 95th Congress regarding enactment of the Federal
service labor-management relations statute, title VII of the Civil Serv-
ice Reform Act of 1978, Public Law 95-454. In addition related events
are fully cited here in order to facilitate access elsewhere to materials
which are not included in this legislative history.

Where documents or excerpts are included in the legislative history,
a page reference is listed in the right column. Except where otherwise
noted, page references appearing in brackets are to the daily edition of
the Congressional Recordl,) Volumes 123 (1977) and 124 (1978).

January 4, 1977

H.R. 13 (the Clay Labor-Management Bill) was introduced by
Mr. Clay and referred to the House Committee on Post Office
and Civil Service (this Bill was a revised version of H.R. 13
and S. 351 in the 93d Congress and H.R. 13 in the 94th)
[H 78] 121

January 10, 1977

M.R. 1589 (the Ford Labor-Management Bill) was introduced
by Mr. Ford with Mr. Solarz, Mrs. Schroeder, and Mr. Eil-
berg as cosponsors, and referred to the House Committee on
Post Office and Civil Service (this Bill was earlier introduced
as H.R. 9784 in the 93d Congress and as H.R. 1837 in the 94th)
[H 256 - 183

January 26, 1977

Statement by Mr. Clay on H.R. 13 [E 333] with a summary of
the Bill [E 834-35] oo 831

February 22, 1977

H.R. 3793 (the Right to Representation Bill) was introduced by
Mrs. Shroeder and referred to the House Committee on Post
Office and Civil Service (this Bill was virtually identical to
H.R. 6227 in the 94th Congress which passed the House on
October 8,1975) [H1318]  _______________________________ 229

Page



XI
March 2, 1977

H.R. 4342 (identical to H.R. 13) was introduced by Mr. Clay
with Mr. Badillo, Mr. Carney, Mrs. Collins of Illinois, Mr.
Conyers, Mr. Dellums, Mr. Diggs, Mr. Fauntroy, Mr. Fraser,
Mr. Hawkins, Mr. Leggett, Mr. Metcalfe, Mrs. Meyner,
Ms. Mikulski, Mr. Mitchell of Maryland, Mr. Moakley, Mr.
Murphy of Pennsylvania, Mr. Rangel, Mr. Roybal, Mr.
Solarz, Mr. Stark, Mr. Stokes, Mr. Thompson, Mr. Charles
H. Wilson of California, and Mr. Oberstar as cosponsors, and
referred to the House Committee on Post Office and Civil

Service [1661]).
March 15, 1977

Briefing on the Federal Labor Relations Program by the Civil
Service Commission was held before the House Subcommittee
on Civil Service [ Serial No. 95-3].

March 22, 1977

S. 1090 (identical to H.R. 13) was introduced by Mr. Inouye
and referred to the Senate Committee on Governmental
Affairs [S 4561].

Statement by Mr. Inouye on S. 1090 [S 4575] with text of the
Bill [S4575-82) . S

April 1977

Report of the Federal Labor Relations Council on the Federal
Service Labor-Management Relations Program was sub-
mitted to the House Subcommittee on Civil Service [Commit-
tee Print No. 95-5].

April 21, 1977

H.R. 6527 (identical to H.R. 13) was introduced by Mr. Clay
with Mr. Heftel, Mr. Rosenthal, and Mr. Vento as cosponsors,
and referred to the House Committee on Post Office and Civil
Service [H 3427].

April 21 through May 10, 1977

Hearings on H.R. 18 ani H.R. 1589 were held before the House
Subcommittee on Civil Service with written submissions
through September 1,1977 [Serial No. 95-30].

May 2, 1977

Hearing on Nomination of Alan K. Campbell to be Chairman of
the Civil Service Commission was held before the Senate
Committee on Governmental Affairs (the hearing included a
written response to prehearing questions on labor-manage-
ment relations) [Hearing, page 53].

Page
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June 14, 1977

Hearing on oversight of the Civil Service Commission was held
before the House Committee on Post Office and Civil Service
(the hearing included discussions of H.R. 13, H.R. 1589, and
the nature and timing of any Administration proposal on
labor-management relations) [Serial No. 95-21, pages 4, 7-8,

10-13, 16-17, 21].
. July 21, 1977

Hearing on H.R. 3793 was held before the House Subcommittee

on Civil Service with written submissions through August 25,
1977 [Serial No. 95-33].

September 14, 1977

H.R. 9094 (the Clay/Ford Labor-Management Bill) was in-
troduced by Mr. Clay with Mr. Ford as cosponsor, and re-
ferred to the House Committee on Post Office and Civil Serv-
ice [H9422) o

Statement by Mr. Clay on H.R. 9094 [E 5566] ________________

September 15, 1977

Hearings on H.R. 13, H.R. 1589, and H.R. 9094 was held before
the House Subcommittee on Civil Service with written sub-
missions through September 29,1977 [Serial No. 95-31].

March 2, 1978

Message from the President transmitting a draft of proposed
legislation to reform the civil service laws was received in the
Senate and referred to the Committee on Governmental Af-
fairs [S 2779-81].

Statement by Mr. Percy on the Administration proposal for civil

service reform with reference to labor-management relations
legislation [S 2777]

March 3, 1978

Message from the President transmitting a draft of proposed
legislation to reform the civil service laws was read in the
House and referred to the Committee on Post Office and Civil
Service (the March 2nd/3rd Presidential message referred
specifically to creation of a new Federal Labor Relations Au-
thority and otherwise to development of Administration
labor-management proposals with no Title VII on labor-man-
agement relations included in the draft legislation) [1661-63]
[House Document No. 95299, page 4] ________________

H.R. 11280 (the Administration Civil Service Reform Bill)
was introduced (by request) by Mr. Nix with Mr. Derwinski
as cosponsor, and referred to the House Committee on Post
Office and Civil Service (the Bill as introduced did not include
a Title VII on labor-management relations) [H 1684.]
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XIII

Statement by Mr. Nix on H.R. 11280 [H 1660].

S. 2640 (the Administration (livil Service Reform Bill) (identi-
cal to H.R. 11280) was introduced by Mr. Ribicoff with Mr.
Percy, Mr. Sasser, and Mr. Javits as cosponsors, and referred
to the Senate Committee on Governmental Affairs (the Bill
as introduced did not include a Title VII on labor-manage-
ment relations) [S 2854].

Statement by Mr. Ribicoff on S. 2640 [S 2855] with a summary
of the Bill [S 2855-58].

Statement by Mr. Percy on S. 2640 with reference to labor-man-
agement relations legislation [S 2858]_____________________

March 14 through May 28, 1978

Hearings on H.R. 11280 were held before the House Committee
on Post Office and Civil Service [Serial No. 95-65].

March 22, 1978

Statement by Walsh inserting remarks opposing Administra-
tion proposals on civil service reform with reference to labor-
management relations [E 1547-49]_______________________

April 6 through May 9, 1978

Hearings on S. 2640, S. 2707 (the Leahy Whistleblower Bill),
and S. 2830 (the Abourezk Whistleblower Bill) were held be-
fore the Senate Committee on Governmental Affairs with
written submissions through June 15, 1978, in an Appendix
volume printed June 1978.

May 10, 1978

Statement transmitting Administration proposal for a new Title
;TII on labor-management relations [May 15, 1978, at page S
4697 - T

May 12, 1978

Administration’s Proposed New Title VII to H.R. 11280
(identical to Senate Amendment No. 2084) was printed for
use of the House Committee on Post Office and Civil Service.

Notice was printed that the Senate Committee on Governmental
Affairs would begin consideration of S. 2640 on May 18, 1978

[D 700].
May 15, 1978

Amendment No. 2084 (the Administration’s Title VII on labor-
management relations) to S. 2640 was introduced by Mr. Ribi-
coff with Mr. Percy, Mr. Sasser, and Mr. Javits as cosponsors,
a[tgd'} ref?lrred to the Senate Committee on Government A ffairs

469 _ .

Statements by Mr. Ribicoff and Mr. Percy on Amendment No.

Q084 [S 74697 - — - — - - e
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May 22 through June 29, 1978

Markup session on S. 2640 were held by the Senate Committee
on Governmental Affairs during which a revised version of
Amendment No. 2084 was accepted without debate on June
14, the only day in which Title VII was discussed [D 753,
828, 837, 852, 867, 960].

May 23, 1978

Message from the President transmitting Reorganization Plan
No. 2 of 1978 on Federal Personnel Management, providing
for the consolidation of labor-management functions in a
new Federal Labor Relations Authority, was received in the
House and referred to the Committee on Governmental Oper-
ations [ House Document No. 95-8341]_____________________

June 6 through June 15, 1978

Hearings on Reorganization Plan No. 2 of 1978 were held
before the House Committee on Governmental Operations
with written submissions through July 14, 1978.

June 9, 1978

Statement by Mr. Derwinski on consideration of civil service
reform by the House Committee on Post Office and Civil
Service [H 5248 _ e

June 13, 1978
Statement by Mr. Biden on civil service reform [S 9107]______

June 14, 1978

Markup session on Title VII of S. 2640 was held by the Senate
Committee on Governmental Affairs during which a revised
version of Amendment No. 2084 was accepted as Title VII of
S. 2640 without debate.

June 21 through July 19, 1978

Markup sessions on H.R. 11280 were held by the House Com-
mittee on Post Office and Civil Service with markup on Title
VII held on July 19 and other references relevant to Title
VII on June 21, June 22, June 23, June 28, and July 12.

June 29, 1978

Notice was printed that the Senate Committee on Governmental
Affairs had favorably reported S. 2640 with amendments
[D 960].
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July 10, 1978

Committee Print of Title VII to be used for House markup
(the Clay-Ford-Solarz Print) was printed________________
S. 2640 was favorably reported with amendments by the Senate
Committee on Governmental Affairs with permission to
postpone printing of the report until July 12 to include
additional or minority views [S 10315] [Senate Report

Page
311

No. 95-969] o ____ 494 (bill) ; 740 (rept.)

Notice was printed that Mr. Eagleton and Mrs. Humphrey had
been added as cosponsors for S. 2640 [S 10339].

July 11, 1978

Notice that Mr. Jackson, Mr. Nunn, M. Glenn, Mr. Chiles,
and Mr. Muskie had been added as cosponsors of S. 2640
[S10449].

July 18, 1978

Statement by Mr. Garn indicating his intention to engage in
extended debate in opposition to any civil service reform bill
that included Hatch Act revisions like those added in markup
on HL.R. 11280 [S 11063].

July 19, 1978

Markup session on Title VII of H.R. 11280 was held by the
H}(l)}ls}f, Committee on Post Office and Civil Service during
which:

The Clay-Ford-Solarz Committee Print was used as
original text for purposes of markup.

Udall amendment, expanding the management rights
clause to include number of employees, assigning work,
determining personnel, and taking emergency actions,
was adopted on a roll call vote 14-10.

Heftel (Administration) substitute for the Udall
amendment, codifying the Executive Order and case-
law thereunder on the scope of bargaining, manage-
ment rights, and limited bargaining on procedures,
was defeated on a roll call vote, 8-16.

Udall amendment, deleting the agency shop provisions
while retaining statutory right of dues withholding at no
cost to the union, was adopted on a roll call vote, 15-10,

Derwinski (Administration) substitute to the Udall
amendment, deleting agency shop provisions and
allowing negotiation of dues withholding agree-
ments, was defeated on a roll call vote, 9-16.

Hanley amendment, excluding intelligence agencies from
Title VII and providing for FLRA exclusion of internal
security and intelligence units, was adopted by voice vote.
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Lehman (Administration) amendment, providing for no
restriction on Presidential removal of FLRA members,
the General Counsel, and Impasses Panel members, and
allowing the Director of OPM to intervene in certain
cases, was proposed.

Udall substitute for the Lehman amendment, provid-
ing for no restriction on Presidential removal of
the General Counsel and Impasses Panel members
and allowing for nonbinding Panel actions, if the
parties so agree, was adopted by voice vote.

As thus amended, the Lehman amendment was adopted
by voice vote.

Udall amendment, providing that the statutory grievance
sections did not apply to matters involving certain po-
litical activities, retirement, life insurance, health insur-
ance, national security removals, position classification,
or discrimination complaints, was proposed.

Clay amendment removing discrimination complaints
from the Udall amendment was accepted.

Lehman (Administration) substitute for the Udall
amendment, removing authority to award attorneys
fees in backpay cases, providing for unfair labor
practices as under the Executive Order, and exclud-
ing from the grievance procedure matters related
to political activities, retirement, life insurance,
health insurance, national security, classification,
the Fair Labor Standards Act, examination, certifi-
cation and appointment, or suitability, was de-
feated on a roll call vote, 9-16.

Ford amendment, removing position -classification
from the Udall amendment, was adopted by voice
vote.

As thus amended, the Udall amendment was adopted on a
voice vote.

Lehman (Administration) amendment, removing the
statutory grant of official time to process grievances and
negotiate agreements, the FLRA’s authority to grant
official time to participate in its proceedings, and the
authority of the parties to negotiate additional official
time, and providing instead for official time for negotia-
tions as agreed between the parties up to 40 hours or half
of duty time, was proposed.

Udall substitute for the Lehman amendment, replac-
ing the statutory grant of official time to process
grievances with the right to negotiate such time but
retaining the statutory grant of time for negotia-
tions, was adopted by voice vote.

As thus amended, the Lehman amendment was adopted on
a voice vote.

Heftel (Administration) amendment, requiring an elec-
tion under all circumstances in order to obtain exclusive
recognition, was defeated by voice vote.
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Heftel (Administration) amendment, limiting judicial
review of FLRA decisions to constitutional questions,
restricting judicial enforcement of FLRA orders, and
changing the section on findings and purpose to conform
to the Senate Bill, was defeated by voice vote.

Clay amendment, expanding the definition of “labor or-
ganization” to include organizations with other primary
purposes in addition to dealing with agencies on condi-
tions of employment, was adopted by voice vote.

Leach amendment, prohibiting receipt of gifts by em-
ployees and union officers, was defeated by voice vote.
Leach amendment, providing for complaints and penalties
against air traffic controllers who engaged in slowdowns,

was defeated on a roll call vote, 4-18. :

Ford amendment, adding a new section to Title VII that
retained the status quo in the scope of bargaining for
prevailing rate employees, was adopted by voice vote.

Udall (Administration) amendment, allowing agency dis-
bursing officers to request a decision from the Comp-
troller General on the legality of any payment, including
payments connected with grievances and arbitration
awards, was defeated by voice vote.

As thus amended, the Clay-Ford-Solarz Committee Print
of Title VII was adopted by the House Committee on
Post Office and Civil Service as Title VII of H.R. 11280

ordered reported.
July 20, 1978

Statement by Mr. Derwinski on action on civil service reform
}:)y the House Committee on Post Office and Civil Service
H7105] -
Notice was printed that the House Committee on Post Office and
Civil Service had favorably reported H.R. 11280 with amend-
ments on June 19 [D 1052].

July 25, 1978

Mathias Amendment No. 3297, providing for payment of attor-
neys fees when “in the interests of justice,” was submitted and
ordered printed [S11755] - _____________________

July 26, 1978

H. Res. 1201, disapproving Reorganization Plan No. 2 of 1978,
was reported unfavorably by the House Committee on Govern-
mental Operations and referred to the Committee of the
Whole House on the State of the Union [H 74033] [House
Report No.98-1896) . __________ o _____

50-952 0 79 2
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July 27, 1978

Stevens Amendment No. 3323, providing that the standard Qf
review in performance appraisal cases be the substantial evi-
dence test, was submitted and ordered printed [S 11977]-__-

Stevens Amendment No. 3324, requiring that an agency estab-
lish by a preponderance of the evidence that an adverse action
would promote the efficiency of the service, was submitted and
ordered printed [S 11977 _________ e

July 28, 1978

Statement by Mrs. Spellman inserting remarks of Civil Service
Commission Chairman on affirmative action program for
women [E 4150-52]________________________~_ ~ _______

July 31, 1978

H.R. 11280, as favorably reported with amendment by the House
Committee on Post Office and Civil Service, was delivered to
the Clerk and referred to the Committee of the Whole House
on the State of the Union [H 7595] [House Report No.
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August 2, 1978

Stevens Amendment No. 3411, adding a new Section 1105 to
to establish a Personnel Policy Advisory Committee to discuss
and make recommendations on personnel policies affecting
more than one agency, was submitted and ordered printed
[S 128797 -

Stevens Amendment No. 3413, restricting removal of the FLRA
members to that for specified cause only, was submitted and
ordered printed [S 12379 _______________________________

Stevens Amendment No. 3413, restricting removal of the FLRA
Chairman to that for specified cause only, was submitted and
ordered printed [S12879 - __

Stevens Amendment No. 3415, restricting removal of the FLRA
General Counsel to that for specified cause only, was sub-
mitted and ordered printed [S 12379]_____________________

Stevens Amendent No. 3416, providing for judicial review of
FLRA unfair labor practices decisions in the Court of Claims
and the courts of appeal, was submitted and ordered printed

[S 128797

Stevens Amendment No. 3417, providing for court of appeals
enforcement of FLRA orders and decisions, was submitted
and ordered printed [S12379] ____________________________

Stevens Amendment No. 3418, allowing arbitrators and FLRA
to award attorneys fees if “warranted on the grounds that the
agency’s action was taken in bad faith,” was submitted and
ordered printed [S12379) . ____________________
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August 3, 1978

Statement by Mr. Clay on the scope of bargaining under Title
VII of H.R. 11280 as reported by the House Committee on
Post Office and Civil Service [E4298]_____________________

August 9, 1978

S. Res. 530, waiving Budget Act requirements to allow for con-
sideration of S. 2640, was adopted by the Senate [S 12597] as
reported by the Senate Commitee on the Budget [S 12862]
[Senate Report No. 95-1074].

H. Res. 1201, disapproving Reorganization Plan No. 2 of 1978,
was debated and reported unfavorably by the Committee of
Whole House on the State of the Union [H 8155-58] and
defeated by the House on a roll call vote, 19-381 [H 8158]__

August 10, 1978

H. Res. 1307, providing the rule for House consideration of
H.R. 11280 and allowing a point of order against only Titles
IX on Hatch Act reform and X on the workweek for Federal
firefighters, was reported by the House Committee on Rules
[H 8434] [House Report No. 95-14787]____________________

Clay amendment, reinserting a Title IX on Hatch Act reform
in H.R. 11280 (if Title IX were to be removed on a

oint of order), was submitted and printed in the Record
FH 8437-39].

Leach amendments were submitted and printed in the Record
to: .

Provide for complaints and penalties against air traffic
controllers who engaged in slowdowns [H 8446]_______

Pr[OI}-lIibit r:tlaceipt of gifts by employees and union officers
8446

Statement by Mr. Clay on action on Title VII by the House
Committee on Post Office and Civil Service [E 4497]_______

Statement by Mr. Clay summarizing Title VII as reported by
the House Committee on Post Office and Civil Service
[E 4509107

August 11, 1978

H. Res. 1307, providing the rule for House consideration of
H.R. 11280, was debated and adopted by the House on a roll
call vote, 35718 [H 8451-59]_________________________
H.R. 11280, was taken up in general debate by the Committee
-of the Whole House on the %tate of the Union, after roll call
votes adopting the motion to resolve into the Committee of
the Whole [H 8460] and rejecting reconsideration of that
motion [H8460-1], with the Committee rising without reach-
ing points of order or amendments [H 8460-75]___________
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Frenzel amendment, adding the Federal Election Commission
to thet list of agencies excluded from Title VII, was sub-
mitted and printed in the Record [H 8510]________________

Statement by Mr. Sasser on Reorganization Plan No. of 1978
[S 18184) -

August 14, 1978

Gilman amendment, adding a new Section 1107 to establish a
Personnel Policy Advisory Committee to discuss and make
recommendations on personnel policies affecting more than
one agency (identical to Stevens Amendment No. 3411, except
for new section number), was submitted and printed in the
Record [H 8586].

August 15, 1978

Derwinsky substitute amendment, codifying the Executive
Order and providing for Title VII essentially as reported by
the Senate Committee on Governmental Affairs (eventually
%roposed in the September 13th debate by Mr. Collins of

exas [H 9618-24]), was submitted and printed in the Record
[H 8702-08].
August 24, 1978

S. 2640, was debated by the Senate during which :
Mathias/Stevens/Ribicoff/Percy Amendment No. 3533
was proposed [S 14292] to:

Allow arbitrators to award attorneys fees in discrimi-
nation cases under Civil Rights Act standards and
otherwise allow arbitrators and the FLRA to award
attorneys fees when “warranted on the grounds that
the agency’s action was taken in bad faith”
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[S 14992-98] o __ 1017, 1076

Add a new Section 7205 to title VII providing for a
Personnel Policy Advisory Committee to discuss
and make recommendations on personnel policies

affecting more than one agency [S 14293]_____ 1017, 1077

Amendment No. 3533 was accepted by the Senate as orig-
inal text for purposes of further amendment___________
Hatch unprinted Amendment No. 1774, deleting the Per-
sonnel Policy Advisory Committee provisions added by
Amendment No. 3533, was proposed and adopted
[S 14310 _____
Hatch unprinted Ainendment No. 1775 contained three sep-
arate amendments that were proposed en bloc [S 14311],
modified individually, and adopted en bloc [S 14319]:
Amendment No. 1, requiring a secret ballot election
before an agency must bargain with a representa-

tive, vilvas proposed [S 14311] and modified [S 14314,

14318] -
Amendment No. 2, decertifying a representative who
failed to take action to prevent a strike, work
stoppage, slowdown, or picketing, was proposed

[S 14311% and modified [S 14316, 14319]__________
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Amendment No. 3, providing that certain statements
would not constitute or be evidence of an unfair
labor practice or justify setting aside an election
under certain circumstances, was proposed [S 14311]
and modified [S 14815, 14819 ________________

As thus modified, Hatch unprinted Amendment No. 1775
was adopted [S 14819]______________________________
Heinz unprinted Amendment No. 1776, lowering one level
the salaries of the Presidential appointees to the FLRA,
MSPB, and OPM was proposed and adopted [S 14317]-
Stevens Amendment No. 8416, providing for judicial re-
view of FLRA unfair labor practice decisions in the
Court of Claims and the courts of appeals, was proposed,
modified [S 14821], and adopted [S 14822]____________

As thus amended, S. 2640 was passed by the Senate on a roll
call vote, 87-1 [S 14324 ____________ . o ____

September 6, 1978

Erle(rllborn amendments were submitted and printed in the Rec-
ord to:

Strike all of Title VIT [H9169]________________________
Revise the definition of “labor organization” [H 9169]____
Exclude from the definition of “labor organization” an
organization which assists or participates in a strike
against the Government or an agency [H 9169]________
Remove assessments and fees other than initiation fees
from the definition of “dues” [H 9169]________________
Bar Federal Election Commission employees from being
represented by or affiliated with an organization main-
talning a political action committee [H 9169]__________
Bar employees administering a labor-management relations
law from being represented by or affiliated with an orga-
nization subject to that law [H 9169]_________________
Restrict removal of the FLRA General Counsel to that for
specified cause only [H9169] _________________________
Bar delegation of FLRA functions to regional directors
and administrative law judges [H 9169] ______________
Require resolution of issues before recognition election [H.
9167] o
Require an election before granting exclusive recognition
[H9169]
Strike all of Section 7113 on national consultation rights
[H 91697
Strike the certification and dues withholding provisions for
representatives of 10 percent of employees where there is
no exclusive representative [H 9169] _________________
Add picketing an agency in a labor-management dispute to
the list of unfair labor practices [H 9169]_____________
Bar certain statements from constituting or being evidence
of an unfair labor practice or justification for setting
aside an election under certain circumstances [H 9169]__
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Clay amendment, reinserting a Title IX on Hatch Act reform in
H.R. 11280 (if Title IX were to be removed on a point of
ggder), was submitted and printed in the Record [H 9167-

Mitchell amendments were submitted and printed in the Record
o:

Include within the definition of “labor organization” a
special interest organization that enjoys exclusive rep-
resentative status immediately before the effective date
of Title VIT [H9173]_____________________________

Allow an employee to select a representative other than an
exclusive representative for any appeal action or griev-
ance procedure [H9178]_____________________________

Allow an employee to pursue additional remedies after
using the negotiated grievance procedure [H 9173]_____

Rudd amendment, excluding strikers from the definition of
“employee,” excluding organizations assisting in a strike
against the Government or an agency thereof from the defini-
tion of “labor organization,” and deleting as an unfair labor
practice engaging in a strike, work stoppage, or slowdown but
continuing to make condoning such activity an unfair labor
practice, was submitted and printed in the Record [H 9173]__

Udall substitute amendment for Title VII as reported by the
House Committee on Post Office and Civil Service was sub-
mitted and printed in the Record [H 9174-82].

Statement by Mr. Mitchell discussing his proposed amendments
to FL.R. 11280 [E 4802-08]______—______________________

September 7, 1978

H.R. 11280 was debated in the Committee of the Whole House
on the State of the Union during which a point of order re-
moving Titles IX on Hatch Act reform and X on firefighters
was sustained and amendment of Title I was begun but not
concluded [H 9277-85) _______________________________

Corcoran amendment, requiring an election before granting
exclusive recognition, was submitted and printed in the
Record [H 9296 _____________________________

September 11, 1978

H.R. 11280 was debated in the Committee of the Whole House
on the State of the Union with debate and action on Titles I
through VII of the bill during which:

Mr. Clay announced that he would discontinue efforts to
attach Title IX on Hatch Act reform to H.R. 11280 and
inserted a letter from the President pledging continued
support for such reform [H 9358] ____________________

Hanley amendment, statutorily requiring a pretermination
hearing in performance appraisal and adverse action cases
when selected by an employee, was pronosed [H 9370]
and defeated on a division vote, 15-23 [H 9370]________
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Debate on Title VII was begun [H 94461_______________
Erlenborn amendment, striking all of Title VII, was pro-
posed [H 9453] and defeated on a roll call vote, 125-
217 [H 9458] - T
Wilson preferential motion that the Committee on the
Whole rise and report H.R. 11280 back to the House with
the recommendation that the enacting clause be stricken,
was proposed [H 9458] and defeated on a roll call vote,
46-286 [H 9459)__________________________________
Udall unanimous consent request, limiting to 2 hours all
further debate on Title VII and amendments thereto, was
made and denied [H 94607 ___________________________
Udall motion, limiting to 2 hours all further debate on
Title VII and amendments thereto, was made and
adopted [H 9460]___________________________________

Edwards amendment to the Udall substitute amendment,
making numbers, types and grades of employees and positions
and the technology, method and means of performing work
prohibited instead of permissive subjects of bargaining, was
submitted and printed in the Record [H 94747 ____________

Erlenborn amendments to the Udall substitute amendment were
submitted and printed in the Record to:

Revise the definition of “labor organization” [H 9474]___
Exclude from the definition of “labor organization” an or-
ganization which assists or participates 1n a strike against
the Government or an agency [H 9474] _______________
Remove assessments and fees other than initiation fees
from the definition of “dues” [H 9474]_______________
Restrict removal of the FLRA General Counsel to that for
specified cause only [H 9474]________________________
Bar delegation of FLRA functions to regional directors and
administrative law judges [H 9474 ___________________
Require resolution of outstanding issues before an election
isheld [H 9474 .
Require an election before granting exclusive recognition
(44 .
Bar Federal Election Commission employees from being
represented by or affiliated with an organization maintain-
ing a political action committee [H 9474 ______________
Strike all of Sections 7113 on national consultation rights
an'tri ':1 117(d) on Government-wide consultation rights [H
a4T4)
Strike the certification and dues withholding provisions for
representatives of 10 percent of employees where there is
no exclusive representative [H 9474] __________________
Require a secret ballot election before an agency must bar-
gain with a representative [H 9474]__________________
Bar certain statements from constituting or being evidence
of an unfair labor practice or justification for setting
aside an election under certain circumstances [H 9474]__
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Frenzel amendment to the Udall substitute amendment, adding
the Federal Election Commission to the list of agencies ex-
cluded from Title VII, was submitted and printed in the
Record [H 9475)_____ .

September 12, 1978

Snyder substitute amendment to the Leach amendment, pro-
hibiting air traffic controllers from willfully hindering work
performance or engaging in a strike, work stoppage, or slow-
down, was submitted and printed in the Record [H 9613]____

September 13, 1978

H.R. 11280 was debated in the Committee of the Whole House
on the State of the Union during which:

Colling substitute amendment for Title VII as reported was

proposed [H9618] ___________________ o ___

Udall substitute amendment for the Collins amend-

ment was proposed [H 9625]_____________________

Rudd amendment to the Udall substitute, exclud-

ing illegal strikers from the definition of “em-

ployee,” was proposed [H 9640] and adopted

[H9641] o ___

Erlenborn amendment to the Udall substitute, bar-

ring Federal Election Commission employees

from being represented by or affiliated with an

organization maintaining a political action com-

mittee, was proposed [H 9641] and defeated on

a roll call vote, 166217 [H 9643] _____________

Erlenborn amendment to the Udall substitute,

restricting removal of the FLRA General Coun-

sel to that for specified cause only, was proposed

[H 9643] and adopted [H 9644]______________

Erlenborn amendment to the Udall substitute, re-

quiring resolution of outstanding issues before

an election is held, was proposed and adopted

[H 9644] oo o

Erlenborn amendment to the Udall substitute, re-

quiring an election before granting exclusive

recognition, was proposed [H 9644] and adop-

ted [HL 9645]______________________________

Erlenborn amendment to the Udall substitute, ex-

cluding from the definition of “labor organiza-

tion” an organization which assists or partici-

pates in a strike against the Government or an

angency, was proposed, modified, and adopted

[H9645] .

Erlenborn amendment to the Udall substitute,

striking all of Sections 7113 on national consul-

tation rights and 7117(d) on government-wide

consultation rights, was proposed [H 9645] and

withdrawn [H9646]________________________
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As thus amended, the Udall amendment was adopted

as a substitute for the Collins amendment [H 96537 __

As thus amended by the Udall substitute as amended, the
Collins amendment was adopted on a roll call vote, 381-0

as a substitute for Title VII as reported [ 9658]________

H.R. 11280 as amended by the Committee of the Whole was re-
ported back to the House [H 9669] and adopted [H 96707___
Ashbrook motion to recommit H.R. 11280 to the House Com-
mittee on Post Office and Civil Service was made and defeated
on a roll call vote, 385-10 [H 96707 _______________________
Udall unanimous consent request for House consideration of
S. 2640 as passed by the Senate was made and granted
|meer1y . ______
Udall motion to strike all of S. 2640 after the enacting clause
and substitute instead H.R. 11280 as passed by the House was
proposed [H 9671] and adopted [H 9703]
Udall unanimous consent request that the House insist on its
amendment to S. 2640 and reauest a conference with the Sen-
ate was made and granted [H 9703]______________________
Appointment of Mssrs. Nix, Udall, Hanley, Ford of Michigan,
and Clay, Mrs. Schroeder, Mrs. Spellman, and Mssrs. Der-
winsky. Rousselot, and Taylor as House conferees on S. 2640
[H 9703]

)

September 14, 1978

Senate agreed to a conference with the House on S. 2640 and ap-
ointed Mssrs. Ribicoff, Eagleton, Chiles, and Sasser, Mrs.
.E[qumphrey, and Messrs. Percy, Javits, Stevens, and Mathias
as Senate conferees on S. 2640 [S 15121 ________________

September 18 through October 3, 1978
House-Senate Conference on S. 2640.
September 23, 1978

Statement by Mr. Lehman on House passage of civil service re-
form and Title VII [E 5200]____________________________

October 3, 1978

Notice that the House-Senate Conference Committee had ap-
proved S. 2640 was printed in the Record [D 1484].

October 4, 1978

S. 2640 as reported by the Conference Committee [Senate Re-
ort No. 95-1272] was considered and adopted by the Senate
FS 17082847~ o
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October 5, 1978

S. 2640 as reported by the Conference Committee [House Re-
port No. 95-1717] was submitted and printed in the Record
[H 11624-68)__ -

Udall unanimous consent request to consider the Conference Re-
ﬂ)gt (in S. 2640 the following day was made and denied [H

68] e

October 6, 1978

S. 2640 as reported by the Conference Committee was considered
and adopted by the House [H 11821-27]___________________

October 10, 1978

S. Con. Res. 110, making corrections in the enrollment of S. 2640,
was considered and passed by the Senate [S 18079-80]______

October 11, 1978

S. Con. Res. 110, making corrections in the enrollment of S.
2630, was considered and passed by the House [H 11255-56] __

October 13, 1978
S. 2640 was signed by the President [S 19072, D 1561]________

October 14, 1978

Statement by Mr. Ford on the Civil Service Reform Act of 1978

[H 13605-117 - oo_
Statement by Mr. Clay on the Federal Labor-Management
Relations Program [E 5724-25]__________________________
Statement by Mrs. Schroeder on Civil Service Reform

O 1
Statement by Mr. Sasser on the Civil Service Reform Act of

1978 [S 19426-27] o __
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PUBLIC LAW 95-454—OCT. 13, 1978 92 STAT. 1111

Public Law 95-454
95th Congress
An Act

To reform the civil service lawa.
Be it enacted by the Senate and House oédﬂepmmtah'/vec of the _Oct. 13,1978
o |

United States of America in Congress assemd [S. 2640]
SHORT TITLE
Section 1. This Act may be cited as the “Civil Service Reform Act Civil Service
of 1978”. Reform Act of
TABLE OF CONTENTS 1978,

5 USC 1101 note.
Skc. 2. The table of contents is as follows:

TABLE OF OONTENTS
Sec. 1. Short title,
Sec. 2. Table of contents.
Sec. 3. Findings and statement of purpose.

TITLE I—MERIT SYSTEM PRINCIPLES
Sec. 101. Merit system principles ; prohibited personnel practices.

TITLE II—CIVIL SERVICE FUNCTIONS; PERFORMANCE APPRAISAL;
ADVERSH ACTIONS

Sec. 201. Office of Personnel Management.

Sec. 202. Merit Systems Protection Board and Special Counsel.
Sec. 203. Performance appraisals.

Sec. 204. Adverse actions.

Sec.

Sec.

3 . Appeals.
. 206. Technical and conforming amendments.

TITLE III—STAFFING

Sec. 301. Volunteer service.

Sec. 302. Interpreting assistants for deaf employees.
Sec. 303. Probationary period.

Sec. 304. Training.

Sec. 305. Travel, transportation, and subsistence.
Sec. 308. Retirement.

Sec. 307. Veterans and preference eligibles.

Sec. 308. Dual pay for retired members of the uniformed services.
Sec. 309. Civil service employment information.

Sec. 310. Minority recruitment program.

Sec. 311. Temporary employment limitation.

TITLE IV—SENIOR EXECUTIVE SERVICE

Sec. 401. General provisions.

Sec. 402. Authority for employment.

Sec. 403. Examination, certification, and appointment.
Sce. 404. Retention preference.

Sec. 405. Performance rating.

Sec. 408. Awarding of ranks.

Sec. 407. Pay rates and systems.

Sec. 408. Pay administration.

Sec. 409. Travel, transportation, and subsistence,
Sec. 410. Leave.

Sec. 411. Disciplinary actions.

Sec. 412. Retirement.

8ec. 413. Conversion to the Senior Bxecutive Service.
Sec. 414. Limitations on executive positions.

Sec. 415. Effective date ; congressional review.

(1)
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TABLBE OF.CONTENTS—Continued
TITLE V—MERIT PAY

Sec. 501. Pay for performance.

Sec. 502. Incentive awards amendments.

Sec¢. 503. Technical and conforming amendments.
Sec. 504. Effective date.

TITLE VI—RESEARCH, DEMONSTRATION, AND OTHER PROGRAMS

Sec. 601. Research programs and demonstration projects.
Sec. 602. Intergovernmental Personnel Act amendments.
Sec. 603. Amendments to the mobility program.

TITLE VII—FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS

Sec. 701. Federal service labor-management relations.

Sec. 702. Backpay in case of unfair labor practices and grievances.
Sec. 703. Technical and conforming amendments.

Sec. 704. Miscellaneous provisions.

TITLB VIII—-GRADE AND PAY RETENTION
Sec. 801. Grade and pay retention.

TITLB IX—MISCELLAKNEOUS

Sec. 901. Study on decentralization of governmental functions.

Sec. 902. Savings provisions.

Sec. 803. Authorization of appropriations. .
Sec. 904, Powers of President unaffected except by express provisions,
Sec. 905. Reorganizations plans.

Sec. 906. Technical and conforming amendments.

Sec. 907. Effective date.

FINDINGS AND STATEMENT OF PURPOSE

Skc. 3. It is the policy of the United States that—

(1) in order to provide the people of the United States with a
competent, honest, and productive Federal work force reflective
of the Nation’s diversity, and to improve the quality of public
service, Federal personnel management should be implemented
consistent with merit system principles and free from prohibited
personnel practices; A

(2) the merit system %rinciples which shall govern in the com-
petitive service and in the executive branch of the Federal Gov-
ernment should be expressly stated to furnish guidance to Federal
agencies in carrying out their responsibilities in administering the
public business, and prohibited personnel practices should be
statutorily defined to enable Federal employees to avoid conduct
which undermines the merit system principles and the integrity
of the merit system;

(3) Federal employees should receive approgriate protection
through increasing the authority and powers of the Ment Systems
Protection Board in processing hearings and appeals aliecting
Federal employees;

. (4) the authority and power of the Special Counsel should be
increased so that the Special Counsel may investigate allegations
involving prohibited personnel practices and reprisals against
Federal employees for the law ful disclosure of certain information
and may file complaints against agency officials and employees who

in such conduct;

en
%5% the function of ﬁlling positions and other personnel func-
tions in the competitive service and in the executive branch should
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be delegated in appropriate cases to the agencies to expedite proc-
essing appointments and other personnel actions, with the control
and oversight of this delegation being maintained by the Office
of Personnel Management to protect against prohibited personnel
practices and the use of unsound management practices by the
agencies;

(6) a Senior Executive Service should be established to provide
the flexibility needed by agencies to recruit and retain the highly
competent and qualified executives needed to provide more effec-
tive management of agencies and their functions, and the more
expeditious administration of the public business;

(7) in appropriate instances, pay increases should be based on
quality of performance rather than length of service;

(8) research programs and demonstration projects should be
authorized to permit Federal agencies to experimeént, subject to
congressional oversight, with new and different personnel man-
agement concepts in controlled situations to achieve more efficient
management of the Government’s human resources and greater
productivity in the delivery of service to the public;

(9) the training program of the Government should include
retraining of employees for positions in other agencies to avoid
separations during reductions in force and the loss to the Govern-
ment ofdthe knowledge and experience that these employees pos-
sess; an

(10) the right of Federal emglo_ﬁ)es to organize, bargain col-
lectively, and ‘xl)articipate through labor organizations in decisions
which affect them, with full regard for the (Fublic interest and the
effective conduct of public business, should be specifically recog-
nized in statute.

TITLE I—MERIT SYSTEM PRINCIPLES

MERIT S8YSTEM PRINCIPLES; PROHIBITED PERSONNEL PRACTICES

Skc. 101. (a) Title 5, United States Code, is amended by inserting
after chapter 21 the following new chapter:

. “CHAPTER 23—MERIT SYSTEM PRINCIPLES

“2801. Merit system principles.
“2302. Prohibited personnel practices.
“2303. Prohibited personnel practices in the Federal Bureau of Investigation.
“2304. Responsibility of the General Accounting Office.
“2305. Coordination with certain other provisions of law.
“8 2301. Merit system principles
“(a) Thissection shall apply to—
“(1) an Executive agency;
‘(‘12 the Administrative Office of the United States Courts;

an
“ gi) the Government Printing Office.

_“(b) Federal personnel management should be implemented con-
sistent with the following merit system principles:

“(1) Recruitment should be from qualified individuals from
aﬁpropriate sources in an endeavor to achieve a work force from
all segments of society, and selection and advancement should
be determined solely on the basis of relative ability, knowl
and skills, after fair and open competition which assures that
receive equal opportunity.
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“2) All em(floyees and applicants for employment should
receive fair and equitable treatment in all aspects of personnel
management without regard to political affihation, race, color,
religion, national origin, sex, marital status, age, or handicapping
condition, and with proper regard for their privacy and con-
stitutional rights.
_ “(3) Equal pay should be provided for work of ec}ual value,
with appropriate consideration of both national and local rates
paid by employers in the private sector, and afppropriate incen-
or excellence in
rformance.

“(4) "All employees should maintain high standards of
integrity, conduct, and concern for the public interest.

“(5) The Federal work force should be used efficiently and
effectively.

“(8) lgmployees should be retained on the basis of the adequacy
of their performance, inadequate performance should be cor-
rected, and employees should be separated who cannot or will
not improve their performance to meet required standards.

“(7) Employees should be %rovided effective education and
training in cases in which such education and training would
result in better organizational and individual pefformance.

“(8) Employees should be—

“(A) protected against arbitrary action, personal favor-
itism, or coercion for partisan political purposes,and

“(B) prohibited from using their oﬂici:;/ authority or influ-
ence for the purpose of interfering with or'affecting the result
of an election or a nomination for electién.

“ 49{ Employees should be protected against reprisal Yor the
lawful disclosure of information. which the employees reasonably
believe evidences—

“$A) a violation of any law, rule. or regulation, or

“(B) mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public
health or safety.

“(c) In administering the provisions of this chapter—

“(1) with respect to an ncy (as defined in section 2302(a)
(2) (C) of this title), the Iz':sﬁen{shal], pursuant to the author(lty
otherwise available under this title, take any action, including
the issuance of rules, regulations, or directives; and

. “(2) with respect to any entity in the executive branch which
is not such an agency or part of such an agency, the head of such
entity shall, pursuant to authority otherwise available, take any
action, including the issuance of rules, regulations, or directives;

which is consistent with the provisions of this title and which the
President or the head, as the case may be, determines is necessary to
ensure that personnel management is based on and embodies the merit
system principles.
“§ 2302. Prohibited personnel practices

“(a) (1) For the purpose of this title, ‘prohibited personnel practice’
means any action described in subsectior? (b) of ths)sesection.p

%(2) For the purpose of this section—

“(A) ‘personnel action’ means—
‘?) an appointment ;
“(i1) a promotion ;
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“(iii) an action under chapter 75 of this title or other disci-
plinary or corrective action; .

“éiv) a detail, transfer, or reassignment;

“(v) a reinstatement ;

“(v1) a restoration;

“(vii) a reemployment ;

‘1‘ viil) a performance evaluation under chapter 43 of this

title;

“(’ix) a decision concerning pa: . benefits, or awards, or
concerning education or tminmf if the education or training
may reasonably be expected to lead to an appointment, pro-
motion, performance evaluation, or other action described
in this subparagraph; and

“(x) any other significant change in duties or responsibil-
}tiesl which is inconsistent with the employee’s salary or grade

evel;

with respect to an employee in, or applicant for, a covered position

in an agency;

“(B) ‘covered position’ means any position in the competitive
service, a career appointee position in the Senior Executive Serv-
ice, or a position in the excepted service, but does not include—

“(1) a position which is excepted from the competitive
service because of its confidential, policy-determining, policy-
making, or policy-advocating character; or

(ii) any position excluded from the coverage of this sec-
tion by the President based on a determination by the Presi-
dent that it is necessary and warranted by conditions of good
administration.

“(C) ‘agency’ means an Executive agency, the Administrative
Oflice of the United States Courts, and the Government Printing
Office, but does not include—

“%i) a Government corporation ;

“(i1) the Federal Bureau of Investigation, the Central
Intelligence Agency, the Defense Intelligence Agency, the
National Security Agency, and, as determined by the Presi-
dent, any Executive agency or unit thereof the principal
function of which is the conduct of foreign intelligence or
counterintelligence activities; or

“(iii) the General Accounting Office.

“(b) Any employee who has authority to take, direct others to take,
recommend, or approve any personnel action, shall not, with respect to
such authority—

“(1) discriminate for or against any employee or applicant for
employment—

“(A) on the basis of race, color, religion, sex, or national
origin, as prohibited under section 717 of the Civil Rights Act
of 1964 (42 U.S.C. 2000e-16) ;

“(B) on the basis of age, as prohibited under scctions 12
and 15 of the Age Discrimination in Employment Act of
1967 (29 U.S.C. 631, 633a) ; '

“(C) on the basis of sex, as prohibited under section 6(d) of
the Fair Labor Standards Act of 1938 (29 U.S.C. 206(d)) ;

“(D) on the basis of handicapping condition, as prohibited
17md)er section 501 of the Rehabilitation Act of 1973 (29 U.S.C.

91) ; or

“(E) on the basis of marital status or political afliliation,

as prohibited under any law, rule, or regulation ;
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“(2) solicit or consider any recommendation or statement, oral
or written, with respect to any individual who requests or is under
consideration for any personnel action unless such recommenda-
tion or statement is based on the personal knowledge or records
of the person furnishing it and consists of— .

‘(A) an evaluation of the work performance, ability,
aptitude, or general qualifications of such individual; or

“(B) an evaluation of the character, loyalty, or suitability
of such individual; .

“(3) coerce the political activity of any person (including the
providing of any political contribution or service), or take any
action a%ainst any employee or applicant for employment as a
reprisal for the refusal of any person to engage in such political
activity ;

“(4) deceive or willfully obstruct any person with respect to
such person’s right to compete for employment ;

“(5) influence any person to withdraw from competition for
any position for the purgose of improving or injuring the pros-
pects of any other person for employment ;

“(6) grant any preference or advantage not authorized by law,
rule, or regulation to any employee or applicant for employment
(including defining the scope or manner of comfetition or the

uirements for any position) for the purpose of improving or

injuring the prospects of any particular person for employment;

“(7) appoint, employ, promote, advance, or advocate for
appointment, employment, promotion, or advancement. in or to a
civilian position any individual who is a relative (as defined in
section 3110(a) (3) of this titlezl of such employee if such position
is in the agency in which such employee is serving as a public
official (as defined in section 3110(a)(2) of this title) or over
wf}iliphl such employee exercises jurisdiction or control as such an
official ; A

“ gS) take or fail to take a personnel action with respect to any
employee or applicant for employment as a reprisal for—

“(A) a disclosure of information by an employee or appli-
cant which the employee or applicant reasonably believes
evidences—

“ il) a violation of any law, rule, or regulation, or
“ n? mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public
health or safety,
if such disclosure is not specifically prohibited by law and if
such information is not s eciﬁcaﬁ
order to be kept secret in the interest of national defense or
the conduct of foreign affairs; or
“(B) a disclosure to the Special Counsel of the Merit Sys-
tems Protection Board, or to the Inspector General of ‘an
agency or another employee designated by the head of the
agency to receive such disclosures, of information which the
employee or applicant reasonably believes evidences—
“(i) a violation of any law, rule, or regulation, or
“(i1 mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific da nger to public
health or safety;

“(9) take or fail to take any personnel action against any
employee or applicant for employment as a reprisal for the exercise
of any appeal right granted by any law, rule, or regulation;

y required by Exccutive:
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“(10) discriminate for or against any employee or applicant for
employment on the basis of conduct which does not adversely affect
the performance of the employee or applicant or the perform-
ance of others; exceFt that nothing 1n this pamgraph shall
prohibit an agency from taking into account in determining
suitability or fitness any conviction of the employee or applicant
for any crime under the laws of any State, of the District of
Columbia, or of the United States; or

“(11) take or fail to take any other personnel action if the tak-
ing of or failure to take such action violates any law, rule, or regu-
lation implementing, or directly concerning, the merit system
principles contained in section 2301 of this title.

This subsection shall not be construed to authorize the withholding of
information from the Congress or the taking of any personnel action
against an employee who discloses inforination to the Congress.

“(c) The head of each agency shall be responsible for the preven-
tion of prohibited personnel practices, for the compliance with and
enforcement of applicable civil service laws, rules, and regulations,
and other aspects of personnel management. Any individual to whom
the head of an agency delegates authority for personnel management,
or for any aspect thereof, shall be similarly responsible within the
limits of the delegation.

%(d) This section shall not be construed to extinguish or lessen any
effort to achieve equal employment opportunity through affirmative
action or any right or remedy available to any employee or applicant
for employment 1n the civil service under—

“(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-16), prohibiting discrimination on the basis of race, color,
religion, sex, or national origin ;

“(2) sections 12 and 15 of the Age Discrimination in Employ-
ment Act of 1967 (29 U.S.C. 631, 633a), prohibiting discrim-
ination on the basis of age;

“(3) under section 6(d) of the Fair Labor Standards Act of
1938 (29 U.S.C. 206(d) ), prohibiting discrimination on the basis
of sex;

“(4) section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791), prohibiting discrimination on the basis of handicapping
condition; or

%(5) the provisions of any law, rule, or regulation prohibitin
discrimination on the basis of marital status or politica
affiliation.

“2303. Prohibited personnel practices in the Federal Bureau of
Investigation

“(a) Any employee of the Federal Bureau of Investigation who has
authority to take, direct others to take, recommend, or approve an
personnel action, shall not, with respect to such authority, take or fail
to take a personnel action with respect to any employee of the Bureau
as a reprisal for a disclosure of information by the employee to the
Attorney General (or an employee designated by the Attorney General
for such purpose) which the employee or applicant reasonably believes
evidences—

(1) a violation of any law, rule, or regulation, or

«“ (2; mismanagement,a gross waste of funds, an abuse of author-
ity, or a substantial and specific danger to public health or safety.

For the purpose of this subsection, ‘personnel action’ means any action

describes in clauses (i) through (x) of section 2302(a) (2) (A) of this

50-952 0 79 3
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title with respect to an employee in, or applicant for, a position in the
Bureau S?ther than a position of a confidential, policy-determining,
policymaking, or policy-advocating character).

Regulations. “(b) The Attorney General shall prescribe regulations to ensure that
such a personnel action shall not be taken against an employee of the
Bureau as a reprisal for any disclosure of information described in
subsection (a) of this section.

Presidential %(c) The President shall provide for the enforcement of this section
;"f‘"cemlelnz'-s in a manner consistent with the provisions of section 1206 of this title.
ost, p. .

5 USC 2304. “§ 2304. Responsibility of the General Accounting Office
“(a) If requested by either House of the Congress (or any commit-
tee thereof), or if considered necessary by the Comptroller General,
the General Accounting Office shall conduct audits and reviews to
assure compliance with the laws, rules, and regulations governing
employment in the executive branch and in the competitive service and
to assess the effectiveness and soundness of Federal personnel

management.
Report to “(b) the General Accounting Office shall prepare and submit an
President and annual report to the President and the Congress on the activities of
Congress. the Merit Systems Protection Board and the Office of Personnel

Management. The report shall include a description of—
‘(1) significant actions taken by the Board to carry out its func-
tions under this title ; and
“(2) significant actions of the Officc of Personnel Management,
including an analysis of whether or not the actions of the Office
are in accord with merit system principles and free from pro-
hibited personnel practices.

5 USC 2305. “§ 2305. Coordination with certain other provisions of law

“No provision of this chapter, or action taken under this chapter,
shall be construed to impair the authorities and responsibilities set
forth in section 102 of the National Security Act of 1947 (61 Stat, 495;
50 U.S.C. 403), the Central Intelligence Agency Act of 1949 (63 Stat.
208; 50 U.S.C. 403a and following), the Act entitled ‘An Act to pro-
vide certain administrative authorities for the National Securit
Agency, and for other purposes’, approved May 29, 1959 (73 Stat. 63;
50 U.S.C. 402 note) , and the Act entitled ‘An Act to amend the Internal
Security Act of 1950°, approved March 26, 1964 (78 Stat. 168; 50
U.S.C. 831-835).”.

(b) (1) The table of chapters for part III of title 5, United States
Code, is amended by adding after the item relating to chapter 21 the
following new item:

“23. Merit system principles. .. ... 2301”.

(2) Section 7153 of title 5, United States Code, is amended—

(A) by striking out “Physical handicap” in the catchline and
inserting in lieu thereof “Handicapping condition”; and

(B) by striking out “physical handicap” each place it appears
in the text and inserting in lieu thereof “handicapping condition”.

TITLE II—CIVIL SERVICE FUNCTIONS; PERFORMANCE
APPRAISAL; ADVERSE ACTIONS

OFFICE OF PERSONNEL MANAGEMENT

Skc. 201. (a) Chapter 11 of title 5, United Stat . )
to read as follows: ’ es Code, is amended
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“CHAPTER 11—OFFICE OF PERSONNEL MANAGEMENT

“Sec.

*1101. Oftice of Personnel Management.

“1102. Director; Deputy Director; Associate Directors.
“1103. Functions of the Director.

1104. Delegation of authority for personnel management.
*1105. Administrative procedure.

“§1101. Office of Personnel Management

“The Office of Personnel Management is an independent establish-
ment in the executive branch. The Office shall have an official seal,
which shall be judicially noticed, and shall have its principal office in
the District of Colummbia, and may have field offices in other appropri-
ate locations.

“§ 1102. Director; Deputy Director; Associate Directors

“(a) There is at the head of the Office of Personnel Managcment a
Director of the Office of Personnel Management appointed by the
President, by and with the advice and consent of the Senate. The term
of office of any individual appointed as Director shall be 4 years.

“(b) There is in the Office a Deputy Director of the Office of Person-
nel Management appointed by the President, by and with the advice
and consent of the genate. The Deputy Director shall perform such
functions as the Director may from time to time prescribe and shall act
as Director during the absence or disability of the Director or when
the office of Director is vacant.

“(¢) No individual shall, while serving as Director or Deputy Dircc-
tor, serve in any other office or position in the Government of the
United States except as otherwise provided by law or at the direction
of the President. The Director and Deputy Director shall not recom-
mend any individual for appointment to any position (other than
Deputy Director of the Office) which requires the advice and consent
of the Senate.

“(d) There may be within the Office of Personnel Management not
more than 5 Associate Directors, as determined from time to time by
the Director. Each Associate Director shall be appointed by the
Director.

“§1103. Functions of the Director

“(a) The following functions are vested in the Director of the Office
of Personnel Management, and shall be performed by the Director, or
subject to section 1104 of this title, by such employees of the Office as
the Director designates:

“(1) securing accuracy, uniformity, and justice in the functions
of the Office;

“(2) appointing individuals to be employed by the Office;

“(3) directing and supervising employees of the Office, dis-
tributing business among employees and organizational units of
the Office, and directing the internal management of the Office;

“(4) directing the preparation of requests for appropriations
for the Office and the use and expenditure of funds by the Office;

“(5) executing, administering, and enforcing—

“(A) the civil serviee rules and regulations of the President
and the Office and the laws governing the civil service ; and
“(B) the other activities of the Office including retirement
and classification activities;
except with respect to functions for which the Merit Systems Pro-
tection Board or the Special Counsel is primarily responsible;
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“(6) reviewing the operations under chapter 87 of this title;

“(7) aiding the President, as the President may re(‘:l:s'n n
preparing such civil service rules as the President prescribes, and
otherwise advising the President on actions which may be taken
to promote an efficient civil service and a systematic application
of the merit system principles, including recommending policies
relating to the selection, promotion, transfer, performance, pay,
conditions of service, tenure, and separation of employees; and

“(8) conducting, or otherwise providing for the conduct of
studies and research under chapter 47 of this title into methods of
assuring improvements in personnel management.

“(b) (1) The Director shall publish in the Federal Register general
notice of any rule or regulation which is proposed b};}t e Office and
the application of which does not af)p]y solely to the Office or its
employees. Any such notice shall include the matter required under
section 553(b) (1), (2),and (3) of thistitle.

%(2) The Director shall take steps to ensure that—

“(A) any proposed rule or regulation to which paragraph (1)
of this subsection applies is posted in offices of Federal agencies
maintaining copies OF the Federal personnel regulations; and

“(B) to the extent the Director determines a]?ropriate and
practical, exclusive representatives of employees affected by such
proposed rule or regulation and interested members of the public
are notified of such proposed rule or regulation.

%(3) Paragraphs (1) and (2) of this subsection shall not apply tv
any propostg rule or regulation which is temporary in nature and
which is necessary to be implemented expeditiously as a result of an
emergency.

“§1104. Delegation of authority for personnel management

“(a) Subject to subsection (b) (3) of this section—

“(1) the President may delegate, in whole or in part, authority
for personnel management functions, including authority for
competitive examinations, to the Director of the Office of Person-
nel Management; and

“(2) the Director may delegate, in whole or in part, any func-
tion vested in or delegated to the Director, including
authority for competitive examinations (except competitive
examinations for administrative law judges appointed under
section 3105 of this title), to the heads of agencies in the execu-
tive branch and other agencies employing persons in the com-
petitive service; b

except that the Director may not delegate authority for competitive
examinations with respect to positions that have requirements which
are common to agencies in the Federal Government. other than in
exceptional cases in which the interests of economy and efficiency
require such delegation and in which such delegation will not weaken
the application of the merit system principles.

“(b) (1) The Office shall establish standards which shall apply to
the activities of the Office or any other agency under authority cf:ele-
gated under subsection (a) of this section.

“(2) The Office shall establish and maintain an oversight program
to ensure that activities under any authority delegated under s‘t)xi.;c-
tion (a) of this section are in accordance with the merit system
principles and the standards established under paragraph (1) of
this subsection.
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%(8) Nothing in subsection ga) of this section shall be construed
as affecting the responsibility of the Director to prescribe regulations
;md to ensure compliance with the civil service laws, rules, and regu-
ations.

“(e) If the Office makes a written finding, on the basis of informa-
tion obtained under the program established under subsection (b) (2)
of this scction or otherwise, that any action taken by an agency
pursuant to authority delegated under subsection (a§(2) of this
section is contrary to any law, rule, or regulation, or is contrary to
any standard established under subsection (b) (1) of this section, the
agency involved shall take any corrective action the Office may
require.

“§1105. Administrative procedure

“Subject to section 1103(b) of this title, in the exercise of the func-
tions assigned under this chapter, the Director shall be subject to
subsections (b), (c), and (d) of section 553 of this title, notwith-
standing subsection (a) of such section 553.”.

(b) (1) Section 5313 of title 5, United States Code, is amended by
ingerting at the end thereof the following new paragraph:

“(24) Director of the Office of Personnel Management.”.

(2) Section 5314 of such title is amended by inserting at the end
thereof the following new paragraph:

“(68) Deputy Director of the Office of Personnel Manage-
ment.”.

(3) Section 5316 of such title is amended by inserting after para-
graph (121) the following:

“(122) Associate Directors of the Office of Personnel Manage-
ment (5).”. .

(c) (1) The heading of part TI of title 5, United States Code is
amended by striking out “THE UNITED STATES CIVIL SERV-
ICE COMMISSION™ and inserting in lieu thereof “CIVIL SERV-
ICE FUNCTIONS AND RESPONSIBILITIES”.

(2) The item relating to chapter 11 in the table of chapters for part
IT of such title is amended by striking out “Organization” and insert-
ing in lieu thereof “Office of Personnel Management”.

MERIT SYSTEMS PROTECTION BOARD AND SPECIAL COUNSEL

Skc. 202. (a) Title 5, United States Code, is amended by inserting
after chapter 11 the following new chapter:

“CHAPTER 12—MERIT SYSTEMS PROTECTION BOARD
AND SPECIAL COUNSEL
“Sec.

“1201. Appointment of members of the Merit Systems Protection Board.

“1202. Term of office ; filling vacancies ; removal.

*1203. Chairman ; Vice Chairman.

“1204. Special Counsel ; appointment and removal.

“1205. Powers and functions of the Merit Systems Protection Board and Special
Counsel.

“1206. Authority and responsibilities of the Special Counsel.

+1207. Hearings and decisions on complaints filled by the Special Counsel.

*1208. Stays of certain personnel actions.

*“1209. Information.

“§ 1201. Algoin(tlment of members of the Merit Systems Protection
oar

“The Merit Systems Protection Board is composed of 3 members

appointed by the President, by and with the advice and consent of

the Senate, not more than 2 of whom may be adherents of the same
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political ‘)art . The Chairman and members of the Board shall be
individuals who, by demonstrated ability, background, training, or
experience are especially qualified to carry out the functions of the
Board. No member of the Board may hold another office or position
in the Government of the United States, except as otherwise provided
by law or at the direction of the President. The Board shall have an
official scal which shall be judicially noticed. The Board shall have
its principal office in the District of Columbia and may have field
offices in other appropriate locations.

“§1202. Term of office, filling vacancies; removal

“(a) The term of office of each member of the Merit Systems Pro-
tection Board is 7 years.

“(b) A member appointed to fill a vacancy occurring before the end
of a term of office of his predecessor serves for the remainder of that
term. Any appointment to fill a vacancy is subject to the requirements
of section 1201 of this title.

“(c) Any member appointed for a 7-year term may not be reap-
pointed to any following term but may continue to serve beyond the
expiration of the term until a successor is appointed and has qualified,
except that such member may not continue to serve for more than one
year after the date on which the term of the member would otherwise
expire under this section.

‘(d) Any member may be removed by the President only for
inefficiency, neglect of duty, or malfeasance in office.

“§1203. Chairman; Vice Chairman

“(a) The President shall from time to time, appoint, by and with
the advice and consent of the Senate, one of the members of the Merit
Systems Protection Board as the Chairman of the Board. The Chair-
man is the chief executive and administrative officer of the Board.

“(b) The President shall from time to time designate one of the
members of the Board as Vice Chairman of the Board. During the
absence or disability of the Chairman, or when the office of Chairman
is vacant, the Vice Chairman shall perform the functions vested in the
Chairman.

“(c) During the absence or disability of both the Chairman and
Vice Chairman, or when the offices of Chairman and Vice Chairman
are vacant, the remaining Board member shall perform the functions
vested in the Chairman.

“§ 1204. Special Counsel; appointment and removal

“The Special Counsel of the Merit Systems Protection Board shall
be appointed by the President from attorneys, by and with the advice
and consent of the Senate, for a term of 5 years. A Special Counsel
appointed to fill a vacancy occurring before the end of a term of office
of his predecessor serves for the remainder of the term. The Special
Counsel may be removed by the President only for ineficiency, neglect
of duty, or malfeasance in office.

“§1205. Powers and functions of the Merit Systems Protection
Board and Special Counsel
“(a) The Merit Systems Protection Board shall—

_“(1) hear, adjudicate, or provide for the hearing or adjudica-
tion, of all matters within the jurisdiction of the Board under this
title, section 2023 of title 38, or any other law, rule, or regulation
and, subject to otherwise applicable provisions of law, take final
action on any such matter; ’
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“(2) order any Federal agency or employee to comply with
any order or decision issued by the Board under the authority
granted under para%\raph (1) of this subsection and enforce com-
pliance with any such order;

“ §3) conduct, from time to time, special studies relating to the
civil service and to other merit systems in the executive branch,
and report to the President and to the Congress as to whether
the public interest in a civil service free of prohibited personnel
practices is being adequately protected ; and

“(4) review, as iProvidcd in subsection (e) of this section, rules
and regulations of the Office of Personnel Management.

“(b) (1) Any member of the Merit Systems Protection Board, the
Special Counsel, any administrative law judge appointed by the Board
under section 3105 of this title, and any employee of the I3oard desig-
nated by the Board may administer oaths, examine witnesses, take dep-
ositions, and receive evidence.

“(2) Any member of the Board, the Special Counsel, and any
administrative law judge appointed by the Board under section 3105
of this title may-—

“(A) issue subFenas requiring the attendance and testimony
of witnesses and the production of documentary or other evidence
from any place in the United States or any territory or possession
thereof, the Commonwealth of Puerto Rico, or the District of
Columbia ; and

“(B) order the taking of depositions and order responses to
written interrogatories.
“ 3LeWitnesses (whether appearing vohmtarily or under subpena)
shal gaid the same fee and mileage allowances which are paid
subpenaed witnesses in the courts of the United States.

“(c) In the case of contumacy or failuré to obey a subpena issued
under subsection (b)(2) of this section, the United States district
court for the judicial district in which the person to whom the subpena
is addressed resides or is served may issue an order requiring such
person to appear at any designated place to testify or to produce
documentary or other evidence. Any failure to obey the order of the
court may be punished by the court as a contempt thereof.

“(d) (1) In any proceeding under subsection ?a) (1) of this section,
any member of the Board may request from the Director of the Office
of Personnel Management an advisory opinion concerning the inter-
pretation of any rule, regulation, or other policy directive promul-
gated by the Office of Personnel Management.

“(2) In enforcing compliance with any order under subsection (a)
(2) of this section, the Board may order that any employee charged
with complying with such order, other than an employee appointed
b{ the President by and with the advice and consent of the Senate,
shall not be entitled to receive payment for service as an employee
during any period that the order has not been complied with. ’Fhe
Board shall certify to the Comptroller General of the United States
that such an order has been issued and no payment shall be made out
olf.dthe Treasury of the United States for any service specified in such
order.

“(3) In carrying out any study under subsection (a)(3) of this
section, the Board shall make such inquiries as may be necessary and
unless otherwise prohibited by law, shall have access to personnei
records or information collected by the Office and may require addi-
tional reports from other agencies as needed.
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“(e) (1) At any time after the effective date of any rule or regula-
tion issued by the Director in carrying out functions under section
1103 of this title, the Board shall review any provision of such rule
or regulation—

«“ £A on its own motion;
“(B) on the granting by the Board, in its sole discretion, of
any petition for such review filed with the Board by any interested
rson, after consideration of the petition by the Board; or

“(C) on the filing of a written complaint by the Special Coun-
sel requesting such review.

%(2) In reviewing any provision of any rule or regulation pursuant
to this subsection the Board shall declare such provision—

“(A) invalid on its face, if the Board determines that such
provision would, if implemented by any agency, on its face,
require any employee to violate section 2302 of this title; or

(B) invalidly implemented by any agency, if the Board deter-
mines that such provision, as it has been implemented by the
agency through any personnel action taken by the agency or
through any policy adopted by the agency in conformity with

such provision, has required any employee to violate section 2302

(b) of this title.

“(8) (A) The Director of the Officc of Personnel Management, and
the head of any agency implementing any provision of any rule or reﬁ-
ulation under review pursuant to this subsection, shall have the right
to particixate in such review.

“(B) Any review conducted by the Board pursuant to this sub-
section shall be limited to determining—

“ }1) the validity on its face of the provision under review; and

“(i1) whether the provision under review has been validly
implemented.

%(C) The Board shall require any agency—

“(i) to cease compliance with any provisions of any rule or
regulation which the Board declares under this subsection to be
invalid on its face; and

“(ii) to correct any invalid implementation by the agency of
any provision of any rule or regulation which the Board declares
under this subsection to have been invalidly implemented by the

agency.

“(f) The Board may delegate the performance of any of its admin-
istrative functions under this title to any employee of the Board.

“(g) The Board shall have the authority to prescribe such regula-
tions as may be necessary for the performance of its functions. The
Board shall not issue advisory opinions. All regulations of the Board
shall be published in the Federal Register.

“(h) Except as provided in section 518 of title 28, relating to litiga-
tion before the Supreme Court, attorneys designateé by the Chairman
of the Board may appear for the Board, and represent the Board, in
any civil action brought in connection with any function carried out
by the Board Kursuant to this title or as otherwise authorized by law.

“(i) The Chairman of the Board may appoint such personnel as
may be necessary to perform the functions oP 3:; Board. y appoint,-
ment made under this subsection shall comply with the provisions of
this title, except that such appointment s]{’afl not be subject to the
approval or supervision of the Office of Personnel Management or the

xecutive Office of the President (other than approval required under
section 3324 or subchapter VIII of chapter 33 of this tilt.;g
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“(j) The Board shall prepare and submit to the President, and, at
the same time, to the appropriate committees of Congress, an annual
budget of the expenses and other items relating to the Board which
shall, as revised, be included as a separate item in the budget required
to be transmitted to the Congress under section 201 of the Budget and
Accounting Act, 1921 (31 U.S.C. 11). .

“(k) The Board shall submit to the President, and, at the same time,
to each House of the Congress, any legislative recommendations of
the Board relating to any of its functions under this title.

“§ 1206. Authority and responsibilities of the Special Counsel

“(a) (1) The Special Counsel shall receive any alleﬁntion of a pro-
hibited personnel practice and shall investigate the allegation to the
extent necessary to determine whether there are reasonable grounds to
believe that a prohibited personnel practice has occurred, exists, or is
to be taken.

“(2) If the Special Counsel terminates any investigation under
paragraph (1) of this subsection, the Special Counsel shall prepare
and transmit to any person on whose allegation the investigation was
initiated a written statement notifying the person of the termination
of the investigation and the reasons therefor.

“(3) In addition to authority granted under paragraph (1) of this
subsection, the Special Counsel may, in the absence of an al eiation,
conduct an investigation for the purpose of determining whether
there arc reasonable grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken.

“(b) ( 1; In any case involving—

“(A) any disclosure of information by an employee or ap[lh)]i-
cant for employment which the employee or applicant reasonably
believes evidences—

«“ éi) a violation of any law, rule, or regulation ; or

“(i1) mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public
health or safety;

if the disclosure is not zpeciﬁcally prohibited by law and if the

information is not specifically required by Executive order to be

kept secret in the interest of national defense or the conduct of

foreign affairs; or

“(B) a disclosure by an emploiee or applicant for employ-
ment to the Special Counsel of the Merit Systems Protection
Board, or to the Inspector General of an agency or another
employee designated by the head of the agency to receive such
disclosures of information which the employee or applicant rea-
sonably believes evidences—

“ ?} a violation of any law, rule, or regulation; or
“(i1) mismanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health

or safety;
the identity of the employee or applicant msg not be disclosed without
the consent of the emplt:lvlee or applicant during any investigation
under subsection (a) of this section or under pangraph (3) of this
subsection, unless the Special Counsel determines that the disclosure
of the identity of the em&lo or applicant is necessary in order to
carry out the functions of egee ial Eounsel

1"‘1& Whenever the Special Counsel receives information of the
tyfwe escribed in Paragnph. (1) of this subsection, the Special Coun-
sel shall promptly transmit such information to the appropriate
agency head.

92 STAT. 1125
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%(3) (A) In the case of information received by the Special %ousnsel
under paragraph (1) of this section, if, after such review as the Spe-
cial Counsel determines practicable (but not later than 13 days a N :
the receipt of the information), the Special Counsel determines t! la
there is a substantial likelihood that the information discloses a viola-
tion of any law, rule, or regulation, or gxllsmanagen}enté gross W”ﬁ”
of funds, abuse of authority, or substantial and specific danger to the
public health or safety, the Special Counsel may, to the extent ro}
vided in subparagraph (B) of this paragraph, require the head o
the agency to— . L . . d

“(1) conduct an investigation of the information and any
related matters transmitted by the Special Counsel to the head
of the agency; and )

‘;&ii) submit a written re;égrt setting forth the findings of the
head of the agency within 60 days after the date on which the

information is transmitted to the head of the agency or w1tlpn
(a)r(l)y lor;ger period of time agreed to in writing by the Special
unsel.

“(B) The Special Counsel may require an agency head to conduct
an invgstigatioge:nd submit a wn{ten report unlﬁzr sulgparagragh éA)
of this paragraph only if the information was transmitted to the Spe-
cial Counsel by— .

(i) any employee or former employee or applicant for employ-
ment in t{e agency which the information concerns; or .

“ (iRl any employee who obtained the information in connection
with the performance of the employee’s duties and responsibilities.

“(4) An{ report required under paragraph &3) (A) of this sub-
section shall be reviewed and signed by the head of the agency and
shall include—

*(A) a summary of the information with respect to which the
investigation was initiated ;

“(B) a description of the conduct of the investigation;

“(C) a summary of any evidence obtained from the investiga-
tion;

“(b) a listing of any violation or apparent violation of any
law, rule, or regulation; and

“(E) a description of any corrective action taken or planned as
a result of the investigation, such as—

‘(i) changes in agency rules, regulations, or practices;

“?l) the restoration of any aggrieved empioyee;
“(ii1) disciplinary action against any employee ; and
“(iv) referral to the Attorney General of any evidence of
Y :)cﬂmal ;r‘iolation.h 11 be sub

* y such report sha submitted to the Congress, to th
President, and to the Special Counsel for transmittal to the complain?
ant. Whenever the Special Counsel does not receive the report of the
agency head within the time prescribed in paragraph (3)(A) (ii

gency i ! paragraph (3) (A) (ii)
of this subsection, the Special Counsel may transmit a copy of the
information which was transmitted to the agency head to tgne Presi-
dent and to the Congress together with a statement noting the failure
of the head of the agency to file the required report.

b “(B) Inany casein Whltc'h et\'_idencedof a criminal violation obtained

y an agency in an investigation mder paragraph i
section is referred to the Attorney Gener: !l)— graph (3) of this sub-

‘:i(i) the report shall not be transmitted to the complainant ;
an
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%(ii) the agency shall notify the Office of Personnel Manage-
ment and the Office of Management and Budget of the referral.
%(6) Upon receipt of any report of the head of any agency required
under paragraph (3) (A) (‘ii) of this subsection, the Special Counsel
shall review the report and determine whether—
‘;(A) the findings of the head of the agency appear reasonable;
an
“(B) the agency’s report under paragraph (3) (A) (ii) of this
subsection contains the information required under paragraph
(4) of this subsection.

“(7) Whenever the Special Counsel transmits any information to
the head of the agency under paragraph (2) of this subsection but
does not require an investigation under paragraph (327 of this sub-
section, the head of the agency shall, within a reasonable time after
the information was transmitted, inform the Special Counsel, in writ-
ing, of what action has been or is to be taken and when such action
will be completed. The Special Counsel shall inform the complainant
of the report of the agency head.

“(8) Except as s%eciﬁcally authorized under this subsection, the
provisions of this subsection shall not be considered to authorize dis-
closure of any information by any agency or any person which is—

“(A) specifically prohibited from disclosure by any other pro-
vision of law; or

“(B) specifically required by Executive order to be kept secret
in the Interest of national defense or the conduct of foreign affairs.

“(9) In any case under subsection (b) Sl) (B) of this section involv-
ing foreign intelligence or counterintelligence information the dis-
closure of which is specifically prohibited by law or by Executive
order, the Special Counsel shall transmit such information to the
Permanent Select Committee on Intelligence of the House of Repre-
sentatives and the Select Committee on Intelligence of the Senate.

“(c)(l)(Aé If, in connection with any investigation under this
section, the Special Counsel determines that there are reasonable
grounds to believe that a irohibited personnel practice has occurred
exists, or is to be taken which requires corrective action, the Speciaf
Counsel shall report the determination together with any findings or
recommendations to the Board, the agency involved, and to the Office,
and may report the determination, findings, and recommendations to
the President. The Special Counsel may include in the report recom-
mendations as to what corrective action should be taken.

“(B) If, after a reasonable period, the agency has not taken the

corrective action recommended, the Special Counsel may request the
Board to consider the matter. The Board may order such corrective
action as the Board considers appropriate, after opportunity for
comment by the agency concerned and the Office of Personnel
Management.
_“(2)(A) If, in connection with any investigation under this sec-
tion, the Special Counsel determines tl’;at there is reasonable cause to
believe that a criminal violation by an employee has occurred, the
Special Counsel shall report the determination to the Attorney Gen-
eral and to the head of the agency involved, and shall submit a copy
of the report to the Director of the Office of Personnel Management
and the Director of the Office of Management and Budget.

“(B) In any case in which the Special Counsel determines that
there are reasonable grounds to believe that a prohibited })ersonnel
practice has occurred, exists, or is to be taken. the Special Counsel
may proceed with any investigation or proceeding instituted under

92 STAT. 1127
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this section notwithstanding that the alleged violation has been
reported to the Attorney General. i .

“(3) If, in connection with any investigation under this section, the
Special Counsel determines that there is reasonable cause to belicve
that any violation of any law, rule, or regulation has occurred which
is not referred to in paragraph (1) or (2) of this subsection, the
violation shall be reported to the head of the agency involved. The
Special Counsel shall require, within 30 days of the receipt of the
report by the agency, a certification by the head of the agency which
states—

“(A) that the head of the agency has personally reviewed the
report; and

“(B) what action has been, or is to be, taken, and when the
action will be completed.

“(d) The Special Counsel shall maintain and make available to the
public a list of noncriminal matters referred to heads of agencies
un(%fr subsections (b) (3) (A) and (c)(3) of this section, together
with—

“(1) reports by the heads of agencies under subsection (b%s(i)
(A) of this section, in the case of matters referred under subsec-
tion (b) ; and .

%(2) certifications by heads of agencies under subsection (c)
(3). in the case of matters referred under subsection (c). .

The Special Counsel shall take steps to ensure that any such public
list does not contain any information the disclosure of which is pro-
hibited by law or by Executive order requiring that information be
kept secret in the interest of national defense or the conduct of foreign
aflairs.

“(e) (1) In addition to the authority otherwise provided in this
section, the Special Counsel shall, except as provided in paragraph
(2) of this subsection, conduct an investigation of any allegation
concerning—

«(A) political activity prohibited under subchapter III of
chapter 73 of this title, relating to political activities by Federal
employees; - . .

“(B) political activity prohibited under chapter 15 of this title,
relating to political activities by certain State and local officers
and employees;

%(C) arbitrary or capricious withholding of information pro-
hibited under section 552 of this title, except that the Special
Counsel shall make no investigation under this subsection of any
withholding of foreign intelhﬁence or counterintelligence infor-
mation the disclosure of which is specifically prohibited by law

or by Executive order;

“ { D) activities prohibited by any civil service law, rule, or regu-

lation, including any activity relating to political intrusion in
rsonnel decisionmaking; and

“(E) involvement by any employee in any prohibited discrimi-
nation found by any court or appropriate administrative authority
to have occurred in the course of any personnel action.

%(2) The Special Counsel shall ma?(e no investigation of an
allegation of any prohibited activity referred to in paragraph (1) (D{
or (1) (E) of this subsection if the Special Counsel'determines that the
allegation may be resolved more appropriately under an administra-
tive appeals procedure.

“(f) During any investigation initiated under this section, no dis-
ciplinary action shall be taken against any employee for any alleged
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prohibited activity under investigation or for any related activity
without the ;pproval of the SpecisfaCounsel.

“(g) (1) Except as provided in paragraph (2) of this subsection, if
the Special Counsel determines that disciplinary action should be
taken against any employee—

ol ¢ A; after any investigation under this section, or

“(B) on the basis of any knowing and willful refusal or failure

by an employee to comply with an order of the Merit Systems

rotection Board,
the Special Counsel shall Frepare a written complaint against the
employee containing his determination, together with a statement of
supporting facts, and present the complaint and statement to the
employee and the Merit Systems Protection Board in accordance with
section 1207 of this title.

*(2) In the case of an employee in a confidential, policy-making,

licy-determining, or policy-advocating position appointed by the
F)residont, by and with the advice and consent of the Senate (other
than an individual in the Foreign Service of the United States), the
complaint and statement referred to in paragraph (ll) of this sub-
section, together with any response by the employee, shall be presented
to the President for appropriate action in lieu of being presented
under section 1207 of this title. .

“(h) If the Special Counsel believes there is a pattern of prohibited
personnel practices and such practices involve matters which are not
otherwise appealable to the Board under section 7701 of this title, the
Special Counsel may seek corrective action by filing a written com-

aint with the Board against the agency or employee involved and the

ard shall order such corrective action as the Board determines
necessary.

“(1) ﬁ\e Special Counsel may as a matter of right intervene or other-
wise participate in any proceeding before the Merit Systems Protec-
tion Board. except that the Special Counsel shall comply with the
rules of the Board and the Special Counsel shall not have any right of
judicial review in connection with such intervention.

%(j) (1) The Special Counsel may appoint the legal, administrative,
and support personnel necessary to perform the functions of the Spe-
cial Counsel.

“(2) Any appointment made under this subsection shall comply with
the provisions of this title, except that such appointment shall not be
subject to the approval or supervision of the Office of Personnel Man-
agement or the Executive Office of the President (other than approval
rp?u)ired under section 3324 or subchapter VIII of. chapter 33 of this
title).

“(k) The Special Counsel may prescribe regulations relating to the
receipt and investigation of matters under the jurisdiction of the Spe-
cial Counsel. Such regulations shall be published in the Federal

1ster.

“(1) The Special Counsel shall not issue any advisory opinion con-
cerning any law, rule, or regulation (other than an advisori; opinion
concerning chapter 15 or subchapter 111 of chapter 73 of this title).

“(m) The Special Counsel shaﬁ)submit an annual report to the Con-
gress on the activities of the Special Counsel, including the number,
types, and disposition of allegations of prohibited personnel practices

led with it, investigations conducted by it, and actions initiated by
it before the Board, as well as a description of the recommendations
and reports made by it to other agencies pursuant to this section, and
the actions taken by the agencies as a result of the reports or recom-
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mendations. The report required by this subsection shall include what-
ever recommendations for legislation or other action by Congress the
Special Counsel may deem appropriate.

“§1207. Hearings and decisions on complaints filed by the Special
Counsel

“(a) Any employee against whom a complaint has been presented
to the Merit Systems Protection Board under section 1206(g) of this
title is entitled to— )

(1) a reasonable time to answer orally and in writing and to
furnish aftidavits and other documentary evidence in support of
the answer;

“(2) be represented by an attorney or other representative;

“(3) a hearing before the Board or an administrative law judge
qupognted under section 3105 of this title and designated by the

oard ;

“(4 "have a transcript kept of any hearing under paragraph
(3) of this subsection ; and

“(5) a written decision and reasons therefor at the carliest prac-
ticable date, including a copy of any final order imposing discipli-
nary action.

“(b) A final order of the Board may impose disciplinary action
consisting of removal, reduction in grade, debarment from Federal
employment for a period not to exoeeg 5 years, suspension, reprimand,
or an assessment of a civil penalty not to exceed $1,000.

“(c) There may be no administrative appeal from an order of the
Board. An employee subject to a final order imposing disciplinary
action under this section may obtain judicial review of the order in
the United States court of appeals for the judicial eircuit in which the
emplovee resides or is employed at the time of the action.

“(d) In the case of any State or local officer or employee under
chapter 15 of this title, the Board shall consider the case in accord-
ance with the provisions of such chapter.

“§1208. Stays of certain personnel actions

“(a) (1) The Special Counsel may request any member of the Merit
Systems Protection Board to order a stay of any personnel action for
15 calendar days if the Special Counsel determines that there are rea-
sonable grounds to believe that the personnel action was taken, or is to
be taken, as a result of a prohibited personnel practice.

“(2) Any member of the Board requested by the Special Counsel to
order a stay under paragraph (1) of this subsection shall order such
stay unless the member determines that, under the facts and circum-
stances involved, such a stay would not be appropriate.

“(3) Unless denied under paragraph (2) of this subsection, any stay
under this subsection shall be granted within 3 calendar days (exclud-
ing Saturdays, Sundays, and legal holidays) after the date of the
request for the stay by the Special Counsel.

(b) Any member of the Board may, on the request of the Special
Counsel, extend the period of any stay ordered under subsection a) of
this section for a period of not more than 30 calendar days.

“(c) The Board may extend the period of any stay granted under
subsection (a) of this section for any period which the Board considers
appropriate, but only if the Board concurs in the determination of the

ial Counsel undey such subsection, after an o portunity is pro-
vided for oral or written comment by the Special Counsel and the
agency involved. )
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“$ 1309, Information

“(a) Notwithstanding any other provision of law or any rule, regu-
lation or policy directive, any member of the Board, or any employee
of the Board designated h\- the Board, may transmit to the Congress
on the request of any commniittee or subcommittee thereof, by report,
testimony, or otherwise, information and views on functions, respon-
sibilities, or other matters relating to the Board, without review, clear-
ance, or approval by any other administrative authority.

“(b) The Board shall submit an annual report to the President and
the Congress on its activities, which shall include a description of
significant actions taken by the Board to carry out its functions under
this title. The report shall also review the significant actions of the
Office of Personnel Management, including an analysis of whether the
actions of the Office of Personnel Management are in accord with merit
system principles and free from prohibited personnel practices.”.

(b) Any term of oftice of any member of the Merit Systems Protec-
tion Board serving on the effective date of this Act shall continue in
effect until the term would expire under section 1102 of title 3, United
States Code, as in effect immediately before the effective date of this
Act, and upon expiration of the term, appointments to such office shall
be made under sections 1201 and 1202 of title 5, United States Code
(as added by this section).

(¢) (1) Section 5314(17) of title 5, United States Code, is amended
by striking out “Chairman of the United States Civil Service Commis-
sion” and inserting in lieu thereof “Chairman of the Merit Systems
Protection Board”.

(2) Section 5315(66) of such title is amended by striking out “Mem-
bers, United States Civil Service Commission” and inserting in lieu
thereof “Members, Merit Systems Protection Board”.

(3) Section 5315 of such title is further amended by adding at the
end thereof the following new paragraph:

“(123) Special Counsel of the Merit Systems Protection
Board.”.
(4) Paragraph (99) of section 5316 of such title is hereby repealed.
d) The table of chapters for part IT of title 5. United States Code.
is nmended by inserting after the item relating to chapter 11 the follow-
Ing new item:
“12. Merit Systems Protection Board and Special Counsel

PERFORMANCE APPRAISAL

Skc. 203. (a) Chapter 43 of title 5, United States Code, is amended
to read as follows:

“CHAPTER 43—PERFORMANCE APPRAISAL

“SUBCHAPTER T—GENERAL PROVISIONS
“4301. Definitions.
“4302. Establishment of performance appraisal systems.
“4303. Actions based on unacceptable performance.

“4304. Responsibilities of Office of Personnel Management.
“4805. Regulations.

“§ 4301. Definitions
“For the purpose of this subchapter—

“(1) ‘agency’ means—
‘(A) an Executive agency:
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“(B) the Administrative Office of the United States Courts;
d

an
“(C) the Government Printing Office;
but does not include—
“(i) a Government corporation; .
“(i1) the Central Intelligence Agency, the Defense Intelli-
gence Agency, the Nationa] Security Agency, or any Execu-
tive agency or unit thereof which is designated by the
President and the principal function of which is the conduct
of foreign intelligence or counterintclligence activities; or
“(iii) the General Accounting Office; .
“(2) ‘employee’ means an individual employed in or under an
agency, but does not include— L.
“(A) an employee outside the United States who is paid
in accordance with local native prevailing wage rates for the
area in which employed;
s “(B) an individual in the Foreign Service of the United
tates;
“(C) a physician, dentist, nurse, or other employee in the
Department of Medicine and Surgery, Veterans’ Administra-
38 USC 4101 e tion whose pay is fixed under chapter 73 of title 38;
seq. “(D) an administrative law judge appointed under sec-
tion 3105 of this title;
“(E) an individual in the Senior Executive Service;
“ﬁF; an individual appointed by the President; or
“(G) an individual occupying a position not in the competi-
tive service excluded from coverage of this subchapter by
regulations of the Office of Personnel Management; and
“(3) ‘unacceptable performance’ means performance of an
employee which fails to meet established performance standards
in one or more critical elements of such employee’s position.

5 USC 4302. “§ 4302. Establishment of performance appraisal systems

“(a) Each agency shall develop one or more performance appraisal
systems which—
“(1) provide for periodic appraisals of job performance of
emPloyees; . .
“(2) encourage employee participation in establishing per-
formance standards; and
“(3) use the results of performance appraisals as a basis for
training, rewarding, reassigning, promoting, reducing in grade,
retaining, and removing employees;
“(b) Under regulations which the Office of Personnel Management
shall prescribe, each performance appraisal system shall provide for—
“(1) establishing performance standards which will, to the
maximum extent feasible, permit the accurate evaluation of job
performance on the basis of objective criteria ‘)which may include
the extent of courtesy demonstrated to the public) related to the
job in question for each employee or position under the system;
“(2) as soon as practicable, but not later than October 1, 1981,
with respect to initial appraisal periods, and thereafter at the
beginning of each following appraisalferiod, communicating to
each employee the performance standards and the critical elements
of“t?e)emp]oyee’s posit}ion; . q
3) evaluating each employee during the appraisal period on
such standards; " P £ PP period
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“(4) recognizing and rewarding employees whose performance
so warrants;

“(5) assisting employecs in improving unacceptable perform-
ance; and

%(6) reassigning, reducing in grade, or removing employees who
continue to ﬁave unacceptable performance but only after an
opportunity to demonstrate acceptable performance.

“§ 4303. Actions based on unacceptable performance 5 USC 4303.
“(a) Subject to the provisions of this section, an agency may reduce Removal or
in grade or remove an employee for unacceptable performance. reduction in

“(b) (1) An employee whose reduction in grade or removal is pro- 8rade.
posed under this section is entitled to—
“(A) 30 days’ advance written notice of the proposed action Notice.
which identifies—
“(i) specific instances of unacceptable performance by the
employee on which the proposed action is based; and
(ii) the critical elements of the employee’s position
involved in each instance of unacceptable performance;

“(B) be represented by an attorney or other representative ; Representation.
“(C) a reasonable time to answer orally and in writing; and
“(D) a written decision which— Written decision.

“(i) in the case of a reduction in grade or removal under
this section, specifies the instances of unacceptable perform-
ance by the employee on which the reduction in grade or
removal is based, and

“(ii) unless proposed by the head of the agency, has been
concurred in by an employee who is in a higher position than
the employee who proposed the action.

“(2) An agency may, under regulations prescribed by the head of Extension of
such agency. extend the notice period under subsection (b) (1) (A) of notice.
this section for not more than 30 days. An agency may extend the
notice period for more than 30 days only in accordance with regula-
tions issued by the Office of Personnel Management.

“(c) The decision to retain, reduce in grade, or remove an employee—

“(1) shall be made within 30 days after the date of expiration
of the notice period, and

“(2) in the case of a reduction in grade or removal, may be
based only on those instances of unacceptable performance by the
employee—

“(A) which occurred during the 1-year period ending on
the date of the notice under subsection (b)(1)(A) of this
section in connection with the decision; and

“(B) for which the notice and other requirements of this
section are complied with.

“(d) If, because of performance improvement by the employee dur-
ing the notice period, the employee is not reduced in grade or removed,
and the employee’s performance continues to be acceptable for 1 year
from the date of the advance written notice provided under snbsection
(b) (1) (A) of this section, any entry or other notation of the unac-
ceptable performance for which the action was proposed under this
section shall be removed from any agency record relating to the
employee.

“(e) Any employee who is a preference eligible or is in the com-
petitive service and who has been reduced in grade or removed under
this section is entitled to appeal the action to the Merit Systems Protec-
tion Board under section 7701 of this title. Post. p. 1138.
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“(f) This section does not apply to— .

“(1) the reduction to the grade previously held of a supervisor
or manager who has not completed the probationary period under
section 3321(a) (2) of this title,

“(2) the reduction in grade or removal of an employee in the
competitive service who 1s serving a probationary or trial period
under an initial appointment or who has not completed 1 year of
current continuous employment under other than a temporary
ap&)ointment limited to 1 year or less, or i

(3) the reduction in grade or removal of an employee in the
excepted service who has not completed 1 year of current con-
tinuous employment in the same or similar positions.

“§ 4304. Responsibilities of the -Office of Personnel Management
“(a) The Office of Personnel Management shall make technical

assistance available to agencies in the development of performance

apgraisal syl§tems. .

(b) (1) The Oflice shall review each performance appraisal system
developed by any agency under this section and determine whether
the performance appraisal system meets the requirements of this
subchapter.

“(2) The Comptroller General shall from time to time review on
a selected basis performance appraisal systems established under this
subchapter to determine the extent to which any such system meets the
requirements of this subchapter and shall periodically report its find-
ings to the Office and to the Congress.

“(3) If the Office determines that a system does not meet the require-
ments of this subchapter (including regulations prescribed under
section 4303), the Office shall direct the agency to implement an appro-
priate system or to correct operations under the system, and any such
agency shall take any action so required.

“§ 4305. Regulations

“The Office of Personnel Management may prescribe regulations to
carry out the purpose of this subchapter.”,

(b) The item relatiné to-chapter 43 in the chapter analysis for part
IIT of title 5, United States Code, is amended by striking out “Per-
formance Rating” and inserting in lieu thereof “Performance
Appraisal”. ‘

ADVERSE ACTIONS

Skc. 204. (a) Chapter 75 of title 5, United States Code, is amended
by striking out subchapters I, II. and 111 and inserting in lieu thereof
the following:

“SUBCHAPTER I—SUSPENSION FOR 14 DAYS OR LESS

“§ 7501. Definitions
“For the purpose of this subchapter—

“(1) ‘employee’ means an individual in the competitive service
who is not serving a probationary or trinl period under an initial
appointment or who has completed 1 year of current continuous
employment in the same or similar positions under other than a
temporary appointment limited to 1 year or less; and

. “(2) ‘suspension’ means the placing of an employee, for dis-
ciplinary reasons, in a temporary status without duties and pay.
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“§87502. Actions covered 5 USC 7502.

“This subchapter applies to a suspension for 14 days or less, but Post p. 1137.
does not apply to a suspension under section 7521 or 7532 of this title 5 USC 7532
or any action initiated under section 1206 of this title. Ane, p. 1125.

“§7503. Cause and procedure

“(a) Under lations prescribed by the Office of Personnel Man-
agement, an employce may he suspended for 14 days or less for such
cause as will promote the efficiency of the service (including discourte-
ous conduct to the public confirmed by-an immediate supervisor’s
report of four such instances within any one-year period or any other
pattern of discourteous conduct).

“(b) An emp10{ee against whom a suspension for 14 days or less
is proposed is entitled to—

“(1) an advance written notice stating the specific reasons for Notice.
the proposed action;
“(2) a reasonable time to answer orally and in writing and to
furnish affidavits and other documentary evidence in support of
the answer:
“(3) be represented by an attorney or other representative; and Representation.
“(4) a wntten decision and the specific reasons therefor at the
earliest practicable date.

“(c) Copies of the notice of proposed action, the answer of the Availability of
employee if written, & summary Elereof if made orally, the notice of information.
decision and reasons therefor, and any order effecting the suspension,
together with any supporting materal, shall be maintained by the
agency and shall be furnished to the Merit Systems Protection Board
upon its request and to the employee affected upon the employee’s
request.

“87504. Regulations 5 USC 7504.

“The Office of Personnel Management may prescribe regulations to
carry out the purpose of this subchapter.

“SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE
THAN 14 DAYS, REDUCTION IN GRADE OR PAY, OR
FURLOUGH FOR 30 DAYS OR LESS

“§ 7511. Definitions; application 5USC 7511
“(a) For the purpose of this subchapter—
“(1) ‘employee’ means—
“(A) an individual in the competitive service who is not
serving a probationary or trial period under an initial
appointment or who has completed 1 year of current contin-
uous employment under other than a temporary appointment
limited to 1 year or less; and
“(B) a preference eligible in an Executive agency in the
excepted service, and a preference eligible in the United
States Postal Service or the Postal Rate Commission, who has
completed 1 year of current continuous service in the same or
similar positions;
“(2) ‘suspension’ has the meaning as set forth in section 7501 (2)
of this title; Ante, p. 1134.
“(3) ‘grade’ means a level of classification under a position
classification system;
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“(4) ‘pay’ means the rate of basic pay fixed by law or adminis-
trative action for the position held by an employee ; and

%(5) ‘furlough’ means the placing of an employee in a tempo-
rary status without duties and pay because of lack of work or
funds or other nondisciplinary reasons.

“(b) This subchapter does not apply to an employee— .

(1) whose appointment is made by and with the advice and
consent of the Senate; .

“(2) whose position has been determined to be of a confidential,
potlicyl;determming, policy-making or policy-advocating char-
acter by—

4 (A) the Office of Personnel Management for a position
that it has excepted from the competitive service; or
“(B) the President or the head of an agency for a position
which is excepted from the competitive service by statute.
“(c) The Office may provide for the application of this subchapter
to any position or grouﬂ o(f)gositions excepted from the competitive
service by regulation of the Office.
“§7512. Actions covered
“This subchapter applies to—
“(l; aremoval ;
“(2) a suspension for more than 14 days;
“(8) a reduction in grade;
“(4) a reduction in pay ; and
“(5) a furlough of 30 days or less;
but does not apply to—
“(A) a suspension or removal under section 7532 of this title,
“(B) a reduction-in-force action under section 8502 of this title,
“(C) the reduction in grade of a supervisor or manager who
has not completed the probationary period under section 3321 (a)
(2) of this title if such reduction is to the grade held immediately
before becoming such a supervisor or manager,
t't‘;( D) a reduction in grade or removal under section 4303 of this
itle, or
“(E) an action initiated under section 1206 or 7521 of this title.

“§7513. Cause and procedure

“(a) Under regulations prescribed by the Office of Personnel Man-
agement, an agency may take an action covered by this subchapter
against an employee only for such cause as will promote the efficiency
of the service.
to“—(b) An employee against whom an action is proposed is entitled

“(1) at least 30 days’ advance written notice, unless there is
reasonable cause to believe the employee has committed a crime
for which a sentence of imprisonment may be imposed, stating the
specific reasons for the proposed action ;

*(2) a reasonable time, but not less than 7 days, to answer orally
and in writing and to furnish affidavits and other documentary
evidence in support of the answer;

“(8) be represented by an attorney or other representative ; and

“(4) a written decision and the specific reasons therefor at the
earliest practicable date.

“((;,)e A!i .agenfcy may dggyld%:) lt> regula;liion, for a hearing which
may be in lieu of or in addition e opportunity to answer i
under subsection (b) (2) of thissection. provided
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“(d) An employee against whom an action is taken under this sec-
tion 1s entitled to appetﬁ'l to the Merit Systems Protection Board under
section 7701 of this title. .

“(e) Copies of the notice of proposed action, the answer of the
employee when written, a summary thereof when made orally, the
notice of decision and reasons therefor, and any order effecting an
action covered by this subchapter, together with ang'esupportin mate-
rial, shall be maintained by the agency and shall be furnished to the
Board upon its request and to the employee affected upon the
employee’s request.

“87514. Regulations

“The Office of Personnel Management may prescribe regulations to
carry out the purpose of this subchapter, exoeBt as it concerns any
matter with respect to which the Merit Systems Protection Board may
prescribe regulations.”.

“SUBCHAPTER III—ADMINISTRATIVE LAW JUDGES

“g§ 7521. Actions against administrative law judges

“(a) An action may be taken ugainst an administrative law jud
ugpqugted under section 3105 of this title by the agency in which the
administrative law judge is employed only for goo?l cause established
and determined by the Merit Systems Protection Board on the record
after opportunity for hearing before the Board.

“(b) The actions covered by this section are—

“(1) a removal;
“(2) a suspension;
“(3) a reduction in grade;
“(4) a reduction in pay; and
“(5) a furlough of 30 days or less;
but do not include—
“(A) a suspension or removal under section 7532 of this title;
“(B) a reduction-in-force action under section 3502 of this title;
or
“(C) any action initiated under section 1206 of this title.”.

(b) So much of the analysis for chapter 75 of title 5. United States
Code. as precedes the items relating to subchapter IV is amended to
read as follows:

“CHAPTER 75—ADVERSE ACTIONS

w “SUBCHAPTER I—SUSPENSION OF 14 DAYS OR LESS

“7501. Definitions.

“7502. Actlons covered.
“7613. Cause and procedure.
“7504. Regulations.

“SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS,
REDUCTION IN GRADE OR PAY, OR FURLOUGH FOR 30 DAYS OR LESS

“7511. Definitions; application.
“71512. Actions covered.

“7513. Cause and procedure.
“7514. Regulations.
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“SUBCHAPTER III—ADMINISTRATIVE LAW JUDGES
“7621. Actions against administrative law judges.”-

AFPPRALS

Szc. 206. Chapter 77 of title 5, United States Code, is amended to
read as follows:

“CHAPTER T7—APPEALS

“7701. Appellate procedures.
“7702. Actions involving discrimination.
“T703. Judicial review of decisions of the Merit Systems Protection Board.

“§ 7701. Appellate procedures

“(a) An employee, or applicant for employment, may submit an
appeal to the Merit Systems Protection Board from any action which
is apﬁedable to the rd under any law, rule, or regulation. An
appellant shall have the right—

“(1) to a hearing for which a transcript will be kept; and _

“(2) to be represented by an attorney or other representative.

Appeals shall be processed in accordance with regulations prescribed
by the Board.

“(b) The Board may hear any case appealed to it or may refer the
case to an administrative law judge appointed under section 3105 of
this title or other employee of the Board designated by the Board to
hear such cases, except that in any case involving a removal from the
service, the case shall be heard by the Board, an emg'l}:)yee experienced
in hearing appeals, or an administrative law judge. The Board, admin-
istrative law judge, or other employee (as the case may be) shall make
a decision after receipt of the written representations of the parties to
the appeal and after opportunity for a hearing under subsection (a)
(1) of this section. A copy of the decision shall be furnished to each
party to the appeal and to the Office of Personnel Management.

“(c) (1) Subject to paragraph (2) of this subsection, the decision of
the agency shall be sustained under subsection (b) only if the agency’s
decision—

“(A) in the case of an action based on unacceptable perform-
ance described in section 4303 of this title, is supported by sub-
stantial evidence, or

“(B) in any other case, is supported by a preponderance of the
evidence.

“(2) Notwithstanding paragraph (1), the agency’s decision may not
be sustained under subsection (b) of this section if the employee or
applicant for employment— ’

“(A) shows har!nful error in the application of the agency’s
procedures in arriving at such decision ;

“(B) shows that the decision was based on any prohibited per-
sonnel practice described in section 2302(b) of this title; or
~ “(C) shows that the decision was not in accordance with law.

“(d)(1) In any case in which—

“(A) the interpretation or application of any civil service law,
rule, or regnlation, under the jurisdiction of the Office of Person-
neldManagement is at issue in any proceeding under this section;
an

“(B) the Director of the Office of Personnel Management is of
the opinion that an erroneous decision would have a substantial
impact on any civil service law, rule, or regulation under the juris-
diction of the Office;
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the Director may as a matter of right intervene or otherwise partici-
pate in that proceeding before the Board. If the Director exercises his
right to participate in a proceeding before the Board, he shall do so
as early in the proceeding as practicable. Nothing in this title shall be
construed to permit the 6ﬁice to interfere with the independent deci-
sionmaking of the Merit Systems Protection Board.

“(2) The Board shall promptly notify the Director whencver the
interpretation of any civil seryice law, rule, or regulation under the
jurisgiction of the Office is at issue in any proceeding under this section.

“(e) (1) Except as provided in section 7702 of this title, any decision
under subsection (b) of this section shall be final unless—

“(A) a part{ to the appeal or the Director petitiams the Board
for review within 30 days after the receipt of the decision; or
“(B) the Board reopens and reconsiders a case on its own
motion. .
The Board, for good cause shown, may extend the 30-day period
referred to in subparagraph (A) of this paragraph. One member of
the Board may grant a petition or otherwise direct that a decision be
reviewed by the full Board. The preceding sentence shall not apply
if, by law, a decision of an administration Taw judge is required to be
acted upon by the Board.

#(2) The Dircctor may petition the Board for a review under para-
graph (1) of this subsection only if the Director is of the epinion that
the decision is erroneous and will have a substantial impact on any
3vi] service law. rule, or regulation under the jurisdiction of the

flice.

“(f) The Board, or an administrative law judge or other employee
of the Board designated to hear a case, may—

“(lg consolidate appeals filed by two or more appellants, or

“(2) join two or more appeals filed by the same appellant and
hear and decide them concurrently,

if the deciding official or officials hearing the cases are of the opinion

that the action could result in the appeals’ being processed more

expeditiously and would not adversely affect any party.

“(g) (1) Except as provided in paragraph (2) of thix subsection,
the Board, or an administrative law judge or other employee of the
Board designated to hear a case. may require payment by the agency
involved of reasonable attorney fees incurred by an employee or appli-
cant for emrlo%ment if the employee or applicant is the prevailing
party and the Board, administrative law judge, or other employce,
as the case may be, determines that payment by the agency is warranted
in the interest of justice, including any case in which a prohibited per-
sonnel practice was engaged in by the agency or any case in which the
agency’s action was clearly without merit.

*(2) 1f an employee or applicant for employment is the prevailing
party and the decision is based on a finding of discrimination pro-
hibited under section 2302(b) (1) of this title, the payment of attorney
fees shall be in accordance with the standards prescribed under section
706 (k) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(k)).

“(h) The Board may. by regulation. provide for one or more alter-
native methods for settling matters subject to the appellate jurisdic-
tion of the Board which shall be applicable at the election of an
applicant for employment or of an employee who is not in a unit for
which a labor organization is accorded exclusive recognition, and shall
be in lieu of other procedures provided for under this section. A
decision under such a method shall be final, unless the Board reopens
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and reconsiders a case at the request of the Office of Personuncl Man-
agement under subsection (d) of this section.

“(i) (1) Upon the submission of any appeal to the Board under
this section, the Board, through reference to such categories qf cases,
or other means, as it determines appropriate, shall establish and
announce publicly the date by which it intends to complete action on
the matter. Such date shall assure expeditious consideration of the
appeal, consistent with the interests of fairness and other priorities
of the Board. If the Board fails to complete action on the a&)peal by
the announced date, and the expected delay will exceed 30 days, the
Board shall publicly announce the new date by which it intends to
complete action on the appeal.

“&) Not later than March 1 of each year, the Board shall submit
to the Congress a report describing the number of appeals submitted
to it during the preceding calendar year, the number of appeals on
which it completed action during that year, and the number of
instances during that year in which it failed to conclude a proceeding
by the date originally announced, together with an explanation of the
reasons therefor.

**(3) 'The Board shall by rule indicate any other category of sig-
nificant Board action which the Board determines sl\ouls be subject
to the provisions of this subsection.

*(4) It shall be the duty of the Board, an administrative law judge,
or employee designated by the Board to hear any proceeding unger
this section to expedite to the extent practicable that proceeding.

“(j) The Board may prescribe regulations to carry out the purpose
of this section.

“§7702. Actions involving discrimination

“(a) (1) Notwithstanding any other provision of law, and except as
provided in paragraph (2) of this subsection, in the case of any
employee or applicant for employment who—

“(A) has been effected by an action which the employee or
applicant may a‘)peal to the Merit Systems Protection Board, and
h';'( B(} la;]leges that a basis for the action was discrimination pro-

1bited by—
“(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-16¢),
“(ii) section 6(d) of the Fair Labor Standards Act of 1938
(29 U.S.C. 206(d)),
U‘é(gi)7 ;leftion 501 of the Rehabilitation Act of 1973 (29
o e\ /0 9
“(iv) sections 12 and 15 of the Age Discrimination in
Employment Act of 1967 (29 U.S.C. 631, 633a), or
“?v) any rule, regulation, or policy directive prescribed
under any provision of law described in clauses (i) through
gv) of this subparagraph,
the Board shall, within 120 days of the filing of the appeal, decide
both the issue of discrimination and the appealable action in accord-
a_ni:e Wiéht l:,he B(::_u'd’s appellate procedures under section 7701 of this
title an 1s section.

“(2) In any matter before an agency which involves—

“(A) any action described in paragraph (1) (A) of this subsec-
tion; and )

_“(B) any issue of discrimination prohibited under any provi-
sion of law described in paragraph (1) (B) of this subsection;
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the agency shall resolve such matter within 120 days. The decision
of the agency in any such matter shall be a judicially reviewable action
unless the emglzzee appeals the matter to the Board under paragraph
(1) of this subsection.

*(3) Any decision of the Board under paragraph (1) of this sub-

~ section shall be a judicially reviewable action as of —

“(A) the date of issuance of the decision if the employee or
applicant does not file a petition with the Equal Employment

pportunity Commission under subsection (l?) (1) of this sec-
tion, or

“(B) the date the Commission determines not to consider the
decision under subsection (b) (2) of this section.

“(b) (1) An employee or applicant may, within 30 days after notice
of the decision of the Board under subsection (a) (1) of this section,
petition the Commission to consider the decision.

“(2{ The Commission shall, within 30 days after the date of the peti-
tion, determine whether to consider the decision. A determination, of
the Commission not to consider the decision may not be used as evidence
with respect to any issue of discrimination in any judicial proceeding
concerning that issue.

%(8) If the Commission makes a determination to consider the deci-
sion, the Commission shall, within 60 days after the date of the deter-
mination, consider the entire record of the proceedings of the Board
and, on the basis of the evidentiary record before the Board, as sup-
plemented under paragraph (4) of this subsection, either—

“(A) concur in the decision of the Board ; or
“(B) issue in writing another decision which differs from the
decision of the Board to the extent that the Commission finds that,
as a matter of law— .
(1) the decision of the Board constitutes an incorrect inter-
pretation of any provision of any law, rule, regulation, or
policy directive referred to in subsection (a) (1) (B) of this
section, or
“(ii) the decision involving such provision is not supported
by the evidence in the record as a whole.

“(4) In considering any decision of the Board under this subsection,
the Commission may refer the case to the Board, or provide on its own,
for the taking (within such period as permits the Commission to make
a decision within the 60-day period prescribed under this subsection)
of additional evidence to the extent it considers.necessary to supple-
ment the record. '

“(5) (A) If the Cemmission concurs pursuant to paragraph (3) (A)
of this subsection in the decision of the Board, the decision of the
Board shall be a judicially reviewable action.

“(B) If the Commission issues any decision under paragraph (3) (B)
of this subsection, the Commission shall immediately refer the matter
to the Board.

“(c) Within 30 days after receipt by the Board of the decision of
the Commission under subsection (g) (5) (B) of this section, the Board
shall consider the decision and—

“(1) concur and adopt in whole the decision of the Commission ;

or

“(2) to the extent that the Board finds that, as a matter of law.
(A) the Commission decision constitutes an incorrect interpre-
tation of any provision of any civil service law, rule, regulation
or policy directive, or (B) the Commission decision involving
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such provision is not supported by the evidence in the record as a

whole—

“ i) reaffirm the initial decision of the Board;or

“(i1) reaffirm the initial decision of the Board with such
revisions as it determines appropriate.

If the Board takes the action provided under paragraph (1), the

decision of the Board shall be a judicially reviewable action.

“(d) (1) If the Board takes any action under subsection (c)(2)
of this section, the matter shall be immediately certified to a special
panel described in paragraph (6) of this subsection. Upon certification
the Board shall, within 5 days gexcluding Saturdays, Sundays, an
holidays), transmit to the special panel the administrative record in
the proceeding, including— . .

“(A) the factual record compiled under this section,
“§B) the decisions issued by the Board and the Commission
under this section, and

“(C) any transcript of oral arguments made, or legal briefs
filed, before the Board or the Commission.

“(2) (A) The special panel shall, within 45 days after a matter has
been certified to it, review the administrative record transmitted to it
and, on the basis of the record, decide the issues in dispute and issue
a final decision which shall be a judicially reviewable action.

“(B) The special panel shall give due deference to the respective
exPertlso of the Board and Commission in making its decision.

“(3) The special panel shall refer its decision under paragraph (2)
of this subsection to the Board and the Board shall order any agency to
take any action appropriate to carry out the decision.

“(4} The special panel shall permit the employee or applicant who
brought the complaint and the employing agency to appear before the
panel to present oral arguments and to present written arguments with
respect to the matter.

“(5) Upon application by the employee or applicant, the Commis-
sion may 1ssue such interim relief as it determines appropriate to miti-
gate any exceptional hardship the employee or applicant might other-
wise incur as a result of the certification of any matter under this
subsection, except that the Commission may not stay, or order any
agency to review on an interim basis, the action referred to in subsec-
tion (a) (1) of this section.

“(6)(A) Each time the Board takes any action under subsection
(c) (2) of this section, a special panel shall be convened which shall
consist of —

“(i) an individual appointed by the President, by and with the
advice and consent of the Senate, to serve for a term of 6 years as
chairman of the special panel each time it is convened ;

“(ii) one member of the Board designated by the Chairman of
the Board each time a panel is convenec{;;n and

“(iii) one member of the Commission designated by the Chair-
man of the Commission each time a panel is convened.

The chairman of the special panel may be removed by the President
only for inefficiency, neglect of duty, or malfeasance in office.

“(B) The chairman is entitled to pay at a rate equal to the maxi-
mum annual rate of basic pay payable under the General Schedule
for each day he is en%aged in the performance of official business on
the work of the special panel.

“(C) The Board and the Commission shall provide such adminis-
trative assistance to the special panel as may be necessary and, to the
extent practicable, shall equally divide the costs of providing the
administrative assistance, :
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“(e) (1) Notwithstanding any other provision of law, if at any time

l‘—

*(A) the 120th day following the filing of any matter described
in subsection (a)(2) of this section with an agency, there is no
judicially reviewable action under this section or an appeal under
paragraph (2) of this subsection;

“(13) the 120th day following the filing of an appeal with the
Board under subsection (a) ‘l) of this section, there is no judi-
cially reviewable action (unless such action is not as the result
of the filing of a petition by the employee under subsection (b)
(1) of thissection) ; or . . .

“(C) the 180th day following the filing of a petition with the
Equal Employment Opportunity Commission under subsection
(b) (1) of this title, there is no final agency action under subsection
(b). (c), or (d) of this section:

an employee shall be entitled to file a civil action to the same extent
and in the same manner as provided in section 717(¢) of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-16(c) ). section 15(c) of the Age
Discrimination in Employment Act of 1967 (29 U.S.C. 633a(c)), or
scction 16(b) of the Fair Labor Standards Act of 1938 (29 U.S.C.
216(d)). _

“(2) If. at any time after the 120th day following the filing of any
matter described in subsection (a) (2) of this section with an agency,
there is no judicially reviewable action, the em}jﬂoyce may appeal the
matter (o the Board under subsection (a) (1) of this section.

*(3) Nothing in this section shall be construed to affect the right to
trial de novo under any provision of law described in subsection (a)
(1) of this section after a judicially reviewable action, including; the
decision of an agency under subsection (a) (2) of this section.

*(f) In any case in which an employee is required to file any action,
appeal, or petition under this section and the employee timely files the
action, appeal, or petition with an agency other than the agency with
which the action, appeal, or gotition is to be filed, the emp?oyee shall
be treated as having timely filed the action, appeal, or petition as of
the date it i< filed with the proper agency.

“§7703. Judicial review of decisions of the Merit Systems Protec-
’ tion Board

“(a) (1) Any employee or applicant for employment adversely
affected or aggrieved by a final order or decision of the Merit Systems
Protection Board may obtain judicial review of the order or decision.

“(2) The Board shall be the named respondent in any proceeding
brought pursuant to this subsection. unless the employee or applicant
for employment seeks review of a final order or decision issued by the
Board under section 7701. In review of & final order or decision issued
under section 7701. the agency responsible for taking the action
appealed to the Board shall be the named respondent. '

“(h) (1) Except as provided in paragraph (2) of this subsection, a
petition to review a final order or final decision of the Board shall
be filed in the Conrt of Claims or a United States court of appeals as
provided in chapters 91 and 158, respectively, of title 28. kotwith-
standing any other provision of law. any petition for review must be
filed within 30 days after the date the petitioner received notice of
the final order or decision of the Board.

“(2) Cases of discrimination subject to the provisions of section
7702 of this title shall be filed under section 717(c) of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-16(c) ), section 15(c) of the Age Dis-
crimination in Employment Act of 1967 (29 U.S.C. 633a(c)), and
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section 16(b) of the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 216(b)), as applicable. Notwithstanding any other pro-
vision of law, any such case filed under any such section must be filed
within 30 days after the date the individual filing the case received
notice of the judicially reviewable action under such section 7702.

“(c) In any case filed in the United States Court of Claims or a
United States court of appeals, the court shall review the record and
hold unlawful and set aside any agency action, findings, or conclusions
found to be—

‘(1) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law;
“(2) obtained without procedures required by law, rule, or
regulation having becn followed ; or
‘%3) unsupported by substantial evidence:
except that in the case of discrimination brought under any section
referred to in subsection (b) (2) of this section, the employee or appli-
cant shall have the right to have the facts subject to trial de novo by
the reviewing court.

“(d) The Director of the Office of Personnel Management may
obtain review of a.n{ final order or decision of the Board by filing a
petition for judicial review in the United States Court of Appeals
for the District of Columbia if the Director determines, in his discre-
tion, that the Board erred in interpreting a civil service law, rule, or
regulation affecting personnel management and that the Board’s deci-
sion will have a substantial impact on a civil service law, rule, regula-
tion, or policy directive. If the Director did not intérvene in a matter
before the Board, the Director may not petition for review of a Board
decision under this section unless the Director first petitions the Board
for a reconsideration of its decision, and such petition is denied. In
addition to the named respondent, the Board and all other parties to

‘the proceedings before the Board shall have the right to apﬁear in the
be%f) e petition

Ante, p. 1143.
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roceeding re the Court of Appeals. The granting of t
or judicial review shall be at the ﬁ;retion of the Court of Appeals.”.

TECHNICAL AND CONFORMING AMENDMENTS

Skc. 206. Section 2342 of title 28, United States Code, is amended—
§1 by striking out “and” at the end of paragraph (4),
2) by striking out the period at the end of paragraph (5) and
inserting in lieu thereof “; and”, and
(3) by adding at the end thereof the followingnew para%nph:
*(6) all final orders of the Merit Systems Protection Board
except as provided for in section 7703 (b) of title 5.”.

TITLE III--STAFFING

VOLUNTEER SERVICE

Skc. 301. (a) Chapter 31 of title 5, United States Code, is amended
by adding at the end thereof the following new section:

“8 3111. Acceptance of volunteer service

“(a) For the purpose of this section, ‘student’ means an individual
who is enrolled, not less than half-time, in a high school, trade school,
technical or vocational institute, junior college, college, university, or
comparable recognized educational institution. An individual who is
a student is decmed not to have ceased to be a student during an interim
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between school years if the interim is not more than 5 months and if
such individual shows to the satisfaction of the Office of Personnel
Management that the individual has a bona fide intention of contin-
uing to pursue a course of study or training in the same or different
educational institution during the school semester (or other period into
which the school year is divided) immediately after the interim.

“(b) Notwithstanding section 3679(b) of the Revised Statutes (31
U.S.C. 665(b) ), the head of an agency may accept, subject to regula-
tions issued by the Office, voluntary service for the United States if
the service—

“(1) is performed by a student, with the permission of the
institution at which the student is enrolled, as part of an agency
program established for the purpose of providing educational
exgeriences for the student;

}2 is to be uncompensated ; and

“ 3; will not be usecf to displace any employee.

“(c) Any student who provides voluntary service under subsection
(b) of this section shall not be considered a Federal employee for any
purpose other than for purposes of chapter 81 of this title { relating to
compensation for injury) and sections 2671 through 2680 of title 28
(re]atir’ig to tort claims).”.

(b) The analysis of chapter 31 of title 5, United States Code, is
amended by adding at the end thereof the following new item:

“8111. Acceptance of volunteer service.”.
INTERPRETING ASSISTANTS FOR DEAF EMPLOYEES

Sec. 302. (a) Section 3102 of title 5, United States Code, is
ame"de((i_b redesignati h (4) of subsection (a)
y redesignating paragra of su ion (a) as para-
gmpzu (5), by striking out ¢ anS” at the end of paragraph (3),
ﬂd inserting after paragraph (3) the following new paragraph
‘(4) ‘deaf employee’ means an individual employed by an
ncy who, in accordance with regulations prescribed by the head
of the agency, establishes to the satisfaction of the appropriate
authority of the agency concerned that the employee has a hear-
in¥ impairment, either permanent or temporary, so severe or dis-
abling that the employment of an interpreting assistant or assist-
ants for the employee is necessary or desirable to enable such
employee to perform the work of the emiP]o ee;and ”;

2) in subsection (b), by inserting ang interpreting assistant
or assistants for a deaf employee” after “or assistants for a blind
employee”, and amending the last sentence to read as follows: “A
reading assistant or an interpreting assistant, other than the one
employed or assigned under subsection (d) of this section, may
receive pay for services performed by the assistant by and from
the blind or deaf employee or a nonprofit organization, without
regard to section 209 of title 18.”;

?3) in subsection (c), by inserting “or deaf” after “blind”; and

4) by inserting at the end thereof the following new

¢ (s:iu)b;e;]c’n%n :d f each 1 1 : b

*( e head of each agency may also employ or assign, subject to
section 20¢ of title 18 and to the y1'ovi:~-.ionsp of this tit!ila1 ’govgrning
apromtmen_t and chapter 51 and sn haglter III of chapter 53 of this
title governing classification and pay, such reading assistants for blind
employees and such interpreting assistants for deaf employees as may
be necessary to enable such employees to perform their work.”.
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(b) (1) The analysis of chapter 31 of title 5, United States Code_, is
amended by striking out the item relating to section 3102 and inserting
in lieu thereof the following:

“3102. Employment of reading assistants for blind employees and interpreting
assistants for deaf employees.”

(2) The heading for section 3102 of title 5, United States Code, is
amended to read as follows:

“§ 3102. Employment of reading assistants for blind employees
and interpreting assistants for deaf employees”.

(c) Section 410(b) (1) of title 39, United States Code, is amended
by inserting after “open meetings)” a comma and “3102 (employment
of reading assistants for blind employees and interpreting assistants
for deaf employees),”.

PROBATIONARY PERIOD

Skc. 303. (a) Section 3321 of title 5, United States Code, is amended
to read as follows:

“g 3321. Competitive service; probationary period
“(a) The President may take such action, including the issuance of
rules, regulations, and directives, as shall provide as nearly as condi-
tions of good administration warrant for a period of probation—
“(1) before an appointment in the competitive service becomes
final; and
“(2) before initial appointment as a supervisor or manager
becomes final.
“(b) An individual—
“(1) who has been transferred, assigned, or promoted from a
position to a supervisory or managerial position, and
“(2) who does not satisfactorily complete the probationary
period under subsection (a) (2) of this section
shall be returned to a position of no lower grade and pay than the posi-
tion from which the individual was transferred, assigned, or promoted.
Nothing in this section prohibits an agency from taking an action
against an individual serving a probationary period under subsection
(a) (2) of this section for cause unrelated to supervisory or managerial
performance.
“(c) Subsections (a) and (b) of this section shall not apply with
respect to appointments in the Senior Executive Service.”.
) The item in the analysis for chapter 33 of title 5, United States
Code, is amended to read as follows :

+3321. Competitive service; probationary period.”.
TRAINING

Skc. 304. Section 4103 of title 5, United States Code, is amended by
inserting “ (a} ” before “In order to increase” and by adding at the end
thereof the following new subsection :

“(b) (1) Notwithstanding any other provision of this chapter, an
agency may train any employee of the agency to prepare the employee
for placement in another agency if the head of the agency determines
that the em lo‘y;ee will otherwise be separated under conditions which
\\.'oluld entitle the employee to severance pay under section 5595 of this
title.

“ 32) Before undertaking any training under this subsection, the
head of the agency shall obtain verification from the Office of Person-
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nel Management that there exists a reasonable expectation of place-
ment in another agency. . . .
*(3) In selecting an employee for training under this subsection, the
head of the agency shall consider— .
“(A) the extent to which the current skills, knowledge, and
abilities of the employee may be utilized in the new position;
“(B) the employee’s capability to learn skills and acquire
knowled%:z and abilities needed in the new position ; and
“(C) the benefits to the Government which would result from
retaining the employee in the Federal service.”.

TRAVEL, TRANSPORTATION, AND SUBSISTENCE

Skc. 305. Section 5723(d) of title 5, United States Code, is amended
by striking out “not”.
RETTREMENT

Skc. 306. Section 8336(d) (2) of title 5, United States Code, is
amended to read as follows:
*(2) voluntarily, during a period when the agency in which
the employee is serving is undergoing a major reorganization, a
major reduction in force, or a major transfer of function, as deter-
mined by the Office of PBersonnel Management, and the employee
is serving in a geographic area designated by the Office ;”.

VETERANS AND PREFERENCE ELIGIBLES

Skc. 307. 3&& Effective beginning October 1, 1980, section 2108 of
title 5, United States Code, is amended—
(1; by striking out “and” at the end of paragmgh (2);
(2) by inserting in paragraph (32 after “means” the following:
“,exce%t as provided in paragraph (4) of this section”;
(3) by striking out the period at the end of paragraph (3)
and inserting in lieu thereof a semicolon ; and
§4) by adding at the end thereof the following new paragraphs:
“(4) except for the purposes of chapters 43 and 75 of this title,
‘preference eligible’ does not include a retired member of the
armed forces unless—
“(A) the individual is a disabled veteran; or
“(B} the individual retired below the rank of major or its
equivalent; and
“(5) ‘retired member of the armed forces’ means a member or
former member of the armed forces who is erititled, under statute,
to retired, retirement, or retainer pay on account of service as a
member.”.
(b) (1) Chapter 31 of title 5, United States Code, is amended by
adding at the end thereof the following new section :
“§ 3112. Disabled veterans; noncompetitive appointment
“Under such regulations as the Office of Personnel Management
shall prescribe, an agency may make a noncompetitive appointment
leading to conversion to career or career-conditional employment of a
disabled veteran who has a compensable service-connected disability
of 30 percent or more.”
. (2) The Director of the Office of Personnel Management shall
include in the reports required by section 2014 (d) of title 38, United
States Code, the same type of information regarding the use of the
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authority provided in section 3112 of title 5, United States Code (as
added by paragraph (1) of this subsection), as is required by such
section 2014 ‘with respect to the use of the authority to make veterans
readjustment appointments.

(3) The analysis of chapter 31 of title 5, United States Code, is
amended by adding at the end thereof the following new item:

“8112. Disabled veterans ; noncompetitive appointment.”.

(c¢) Section 3312 of title 5; United States Code, is amended—
(1) by inserting “(a)” before “In”; and
(2) by adding at the end thereof the following new subsection:

“(b) If an examining agency determines that, on the basis of evi-
dence before it, a preference eligible under section 2108(3) (C) of this
title who has a compensable service-connected disability of 30 percent
or more is not able to fulfill the physical requirements of the position,
the examining agency shall notify the Office of the determination and,
at the same time, the examining agency shall notify the ]l)lreference eli-
gible of the reasons for the determination and of the n% t to respond,
within 15 days of the date of the notification, to the Office. The Office
shall require a demonstration by the a]f)pointin authority that the
notification ‘was timely sent to the preference eligible’s last known
address and shall, before the selection of any other person for the posi-
tion, make a final determination on the physical ability of the prefer-
ence eligible to perform the duties of the position, taking into account
glﬂ!; additional information provided in any such response. When the

ce has completed its review of the proposed disqualification on the
basis of physical disability, it shall send its findings to the appointin%'
authority and the preference eligible. The appointing authority shal
comply with the findings of the Officc. The functions of the Office
under this subsection may not be delegated.”.

(d) Section 3318(b) of title 5, U?nited States Code, is amended to
read as follows:

“(b) (lz) If an appointing authority proposes to pass over a prefer-
ence eligible on a certificate in order to select an in(i)ividual who is not
a Eroforence eligible, such authority shall file written reasons with the
Office for passing over the preference eligible. The Office shall make
the reasons presented by the appointing authority part of the record of
the preference eligible and may require the submission of more detailed
information from the appointing authority in support of the passing
over of the preference eligible. The Office shall determine the sufficiency.
or insufficiency of the reasons submitted by the appointing authority,
taking into account any response received from the prefercnce eligible
under paragraph (2) of this subsection. When the Office has completed
its review of the proposed passover, it shall send its findings to the
appointing authority and to the preference eligible. The appointing
authority shall comply with the findings of the Office.

“(2) In the case of a preference eligible described in section 2108(3)
(C) of this title who has a compensable service-connected disability of
30 percent or more, the appointing authority shall at the same time it
notifies the Office under paragraph (1) of this subsection, notify the
preference eligible of the dproposed passover, of the reasons therefor,
and of his right to respond to sueh reasons to the Office within 15 days
of the date of such notification. The Office shall, before completing its
review under paragraph (1) of this subsection, require a demonstra-
tion by the appointing authoritv that the passover notification was
timely sent to the preference eligible’s last known address.
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“(3) A preference eligible not described in paragraph (2) of this
subsection, or his representative, shall be entitled, on request, to a copy
of—

port of the proposed passover, and
“(B) the findings of the Office.

“(4) In the case of a preference eligible described in paragraph (2)
of this subsection, the functions of the Office under this subsection may
not be delegated.”. .

(e) Section 3502 of title 5, United States Code, is amended by strik-
ing out subsection (b) and inserting in lieu thereof the following new
subsections:

“(b) A preference eligible described in section 2108(3) (C) of this
title who has a compensable service-connected disability of 30 percent
or more and whose performance has not been rated unacceptable under
a [‘)erformance appraisal system implemented under chapter 43 of this
title is entitled to be retained in preference to other preference eligibles.

“(c) An employee who is entitled to retention preference and whose
performance has not been rated unacceptable under a performance
appraisal system implemented under chapter 43 of this title is entitled
to Y)e retained in prefercnce to other competing employees.”.

(f) Section 3503 of title 5, United States Code, is amended by strik-
ing out in subsection (a) and (b) “each preference eligible employee”
and inserting in lieu thereof “each competing employee” both places
it appears.

(g) Section 3504 of title 5. United States Code, is amended—

(1) by inserting “(a)” before “In”; and
(2) by adding at the end thereof the following new subsection:

“(b) Tf an examining agency determines that. on the basis of evi-
dence before it, a preference eligible described in section 2108(3) (C)
of this title who has a compensable service-connected disability of 30
percent or more is not able to fulfill the physical requirements of the
position, the examining agency shall notify the Office of the determina-
tion and. at the same time. the examining agency shall notify the
preference eligible of the reasons for the determination and of the
right to respond, within 15 days of the date of the notification, to the
Office. The Office shall require a demonstration by the appointing
authority that the notification was timely sent to the preference eli-
gible’s last known address and shall, before the selection of any other
person for the position, make a final determination on the physical
ability of the preference eligible to perform the duties of the position,
taking . into account any additional information provided in the
response. When the Office has completed its review of the proposed

disqualification on the basis of physical disability, it shall send its
findings to the appointing authority and the preference eligible. The
appointing authority shall comgly with the findings of the Office. The
functions of the Office under this subsection may not be delegated.”.

(h)l((ll) Section 3319 of chapter 33 of title 5, United States Code, is
repealed.

(2) The analysis for chapter 33 of title 5, United States Code, is
amended by striking out the item relating to section 3319.

“ Az the reasons submitted by the appointing authority in sup-
).

DUAL PAY FOR RETIRED MEMBERS OF THE UNIFORMED SERVICES

Skc. 308. (a) Section 5532 of title 5, United States Code, relating to
retired officers of the uniformed services, is amended by redesignating
subsections (c) and (d) as subsections (d) and (e) and by inserting
after subsection (b) the following:
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%(c).(1) If any member or former member of a uniformed service
is receiving retired or retainer pay and is employed in a position the
annual rate of basic pay for which, when combined with the member’s
annual rate of retires or retainer pay (reduced as provided under sub-
section (b) of this section), exoeeé the rate of basic pay then cur-
rently paid for level V of the Executive Schedule, such member’s
retired or retainer pay shall be reduced by an amount computed under
paragraph (2) of this subsection. The amounts of the reductions shall
be deposited to the general fund of the Treasury of the United States.

“(2) The amount of each reduction under paragraph (1) of this
subsection allocable for any pay period in connection with emPloyment
in a position shall be equal to the retired or retainer pay allocable to
the pay period (reduced as provided under subsection (b) of this
section), except that the amount of the reduction may not result in—

“(A) the amount of retired or retainer pay allocable to the pay
¥eriod after being reduced, when combined with the basic pay

or the employment during the pay period, being, at a rate less
than the rate of basic pay then currently paid for level V of the
Executive Schedule; or . .

“(B) the amount of retired pay or retainer pay being reduced
to an amount less than the amount deducted from the retired or
retainer pay as a result of participation in any survivor’s benefits
in connection with the retired or retainer pay or veterans insur-
ance programs.”.

(b) Section 5531 of title 5, United States Code is amended—

(1) by striking out paragraph (1) and inserting in lieu thereof
the following: . .

“(1) ‘member’ has the meaning given such term by section 101
(23) of title 37;”;

(2) by striking out the period at the end of paragraph (2) and
inserting in lieu thereof “ ; and”; and

"(3) by adding at the end thereof the following new paragraph :

“(3) ‘retired or retainer pay’ means retired pay, as defined in
section 8311(:’% of this title, determined without regard to sub-

aragraphs (B) through (DJ of such section 8311(3); except

at such term does not include an annuity payable to an eligible
beneficiary of a member or former member of a uniformed service
under chapter 73 of title 10.”.
(¢) Section 5532(d) of title 5, United States Code, as amended by
subsection (a), is amended—
1) by striking out “subsection (b) of”;
2) by striking out “or retirement” each place it appears and
inserting in lieu thereof “or retainer”;

(3) by striking out “a retired officer of a regular component of
a uniformed service” and inserting in lieu thereof “a member or
former member of a uniformed service who is receiving retired or
retainer pay”; and

(4) in paragraph (1), by striking out “whose retirement was”
and nserting in lieu thereof “whose retired or retainer pay is com-
puted, in whole or in part,”.

(d) Section 5532(e) of title 5, United States Code, as amended by
subsection ( a())gs amended to read as follows: :

“(e) The ce of Personnel Management may, during the 5-year
period after the effective date of the Civil Service Reform Act of 1978
authorize exceptions to the restrictions in subsections (a), (b), and
(c) of this section only when necessary to meet special or emergency
employment needs which result from a severe shortage of well quali-
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fied candidates in positions of medical officers which otherwise cannot
be readily met. An exception granted by the office with respect to any
individual shall terminate upon a break in service of 3 days or more.”.

(e) Section 5532(b) of title 5, United States Code, is amended by
striking out “or retirement” each place it appears and inserting in lieu
thereof “or retainer”.

(f) (1) The heading for section 5532 of title 5, United States Code, is
amended to read as follows:

“§5532. Employment of retired members of the uniformed serv-
ices; reduction in retired or retainer pay”.

(2) The item relating to section 5532 in the table of sections for

chapter 55 of title 5, United States Code, is amended to read as follows:

2. Employment of retired members of the uniformed services; reduction in
retired or retainer pay.”.

(g) (1) Except as provided in paragraph (2) of this subsection,
the amendments made by this section shall apply only with respect
to pay periods beginning after the effective date of this Act and only
with respect to members of the uniformed services who first receive
retired or retainer pay (as defined in section 5531(3) of title 5, United
S}tat(x Code (as amended by this section) ), after the effective date of
this Act.

(2) Such amendments shall not apply to any individual employed
in a position on the date of the enactment of this Act so long as the
individual continnes to hold any such position (disregarding any
break in service of 3 days or less) 1f the ingividnal, on that date, would
have been entitled to retired or retainer pay but for the fact the indi-
vidual does not satisfy any applicable age requirement.

(3) The provisions of section 5532 of title 5, United States Code, as
in effect immediately before the effective date of this Act, shall apply
with respect to any retired officer of a regular component of the uni-
formed services who is receiving retired pay on or before such date, or
any individual to whom paragraph (2) applies, in the same manner
and to the same extent as if the preceding subsections of this section
had not been enacted.

CIVIL, SERVICE EMPLOYMENT INFORMATION

Skc. 309. (a) Chapter 33 of title 5, United States Code, is amended
by adding at the end thereof the following new section:

“§3327. Civil service employment information

_“(a) The Office of Personnel Management shall provide that
information concerning opportunities to participate in competitive
examinations conducted by, or under authority delegated by, the Office
of Personnel Management shall be made available to the employment
offices of the United States Employment Service.

“(b) Subject to such regulations as the Office may issue, each agency
shall promptly notify the Office and the employment offices of the
United States Employment Service of—

“(1) each vacant position in the agency which is in the com-
petitive service or the Senior Executive Service and for which
the agency seeks applications from persons outside the Federal
service, and

*(2) the period during which applications will be accepted.

As used in this subsection, ‘agency’ means an agency as defined in sec-
tion 5102(a) (1) of this title other than an agency all the positions in
which are excepted by statute from the competitive service.”.
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(b) The table of sections for chapter 33 of title 5, United States
Code, is amended by inserting after the item relating to section 3326
the following new item:

*3827. Civil service employment information.”
MINORITY RECRUITMENT PROGRAM

Skc. 310. Section 7131 of title 5, United States Code, is amended-—

(1) by striking out.the section heading and inserting in lieu
thereof the following:

“§ 7151. Antidiscrimination policy; minority recruitment pro-
gram”;

(2) by inserting after such section heading the following new
subsection :

“(a) For the purpose of this section—

*(1) ‘underrepresentation’ means a situation in which the num-
ber of members of a minority group designation (determined by
the Equal Employment QOpportunity Commission in consultation
with the Oftice of Personnel Management, on the basis of the policy
set forth in subsection (b) of this section) within a category of
civil service employment constitutes « lower percentage of the total
number of employees within the employment category than the
percentage that the minority constituted within the labor force
of the United States, as determined under the most recent decen-
nial or mid-decade census. or current population survey, under
title 13, and

*(2) ‘category of civil service employment’ means—

“(A) each grade of the GPenoral Schedule deseribed in
section 5104 of this title;

“(B) each position subject to subchapter IV of chapter 53
of this title;

“(C) such occupational, professional, or other groupings
(including occupational series) within the categories estab-
lished under subparagraphs (A) and (B) of this paragraph
as the Office determines appropriate.”:

(3) by inserting “(b) * before “It is the policy”; and
(4) by adding at the end thercof the following new subsection :
“(c) Not later than 180 days after the date of the enactment of the
Civil Service Reform Act of 1978, the Office of Personnel Management
shall, by regulation, implement a minority recruitment program which
shall provide, to the maximum extent practicable—

“(1) that each Executive agency conduct a continuing program
for the recruitment of members of minorities for positions in the
agency to carry out the policy set forth in subsection (b) in a
manner designed to eliminate underrepresentation of minorities in
the various cateﬁorios of civil service employment within the Fed-
eral service, with special efforts directed at recruiting in minority
communities, in educational institutions, and from other sources
from which minorities can be recruited ; and

“(2) that the Office conduct a continuing program of—

**(A) assistance to agencies in carrying out programs under
paragraph (1) of thissubsection, andv ’

“(B) evaluation and oversight and such recruitment pro-
grams to determine their effectiveness in eliminating such
minority underrepresentation.
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“(d) Not later than 60 days after the date of the enactment of the
Civil Service Reform Act of 1978, the Equal Employment Opportu-
nity Commission shall— . )

%(1) establish the guidelines proposed to be used in carryin
out the pr:iram required under subsection (c¢) of this section ; an

“(2) make determinations of underrepresentation which are
proposed to be used initially uncer such program ; and

*(3) transmit to the Executive agencies involved, to the Office
of Personnel Management, and to the Congress the determinations
made under paragraph (2) of this subsection.

“(e) Not later than January 31 of each year, the Office shall prepare
and transmit to each House of the Congress a report on the activities
of the Office and of Executive agencies under subsection (c¢) of this
section, including the affirmative action plans submitted under sec-
tion 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16), the
personne] data file maintained by the Office of Personnel Management,
and any other data necessary to evaluate the effectiveness of the pro-
gram for each category of civil service employment and for each
minority group designation, for the preceding fiscal year, together
with recommendations for administrative or legislative action the
Office considers appropriate.”.

TEMPORARY EMPLOYMENT LIMITATION

Skc. 311. (a) The total number of civilian emE]oyees in the execu-
tive branch, on September 30, 1979, on September 30, 1980, and on
September 30, 1981, shall not exceed the number of such employees on
September 30, 1977.

(b) (1) For the purpose of this section, “civilian employees in the
executive branch” means all civilian employees within the executive
branch of the Government (other than in the United States Postal
Service or the Postal Rate Commission), whether employed on a full-
time, part-time, or intermittent basis and whether employed on a direct
hire or indirect hire basis.

(2) (A) Such term does not include individuals participating in
special em&loyment programs established for students and disadvan-

t: you

iB) The total number of individuals participating in such programs
shall not at any time exceed 60,000.

(c) In applying the limitation of subsection (a)—

(1) part-time civilian employees in excess of the number of
part-time civilian employees in the executive branch employed on
September 30, 1977, may be counted as a fraction which is deter-
mined by dividing 40 hours into the average number of hours of
such employees’ regularly scheduled workweek ; and

(2) the number of civilian employees in the executive branch on
September 30, 1977, shall be determined on the basis of the num-
ber of such employees as set forth in the Monthly Report of Civil-
ian E’rrn};‘)loyment published by the Civil Service Commission.

(d) (1) The provisions of this section shall not apply during a time
of war or during a period of national emergenry decYared by the Con-
gress or the President.

(2) (A) Subject to the limitation of subparagraph (B) of this
paragraph, the President may authorize employment of civilian
employees in excess of the limitation of subsection (a) if he deems
that such action is necessary in the public interest.
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(B) The President may not, under this paragraph, increase the
maximum number of civilian employees in the executive branch by
more than the percentage increase of the population of the United
gtates since September 30, 1978, as estimatecf, by the Bureau of the

ensus.

(e) The President shall provide that no increase occurs in the pro-
curement of personal services by contract by reason of the enactment
of this section except in cases in which it is to the financial advantage
of the Government to do so.

(f) The President shall preseribe regulations to carry out the
purposes of this section.

(g) The provisions of this section shall terminate on January 31,

1.

TITLE IV—SENIOR EXECUTIVE SERVICE
GENERAL PROVISIONS

Skc. 401. (a) Chapter 21 of title 5, United States Code, is amended
by inserting after section 2101 the following new section:

“§ 2101a. The Senior Executive Service
“The ‘Senior Executive Service’ consists of Senior Executive Serv-
ice Eositions (as defined in section 3132(a) (2) of this title).”.
(b) Section 2102(a) (1) of title 5, United States Code, is amended—
1) by striking out “and” at the end of subparagraph (A);
2) by adding “and” at the end of subparagraph (B); and
(3) by adding at the end thereof the following new subpara-

“(C) positions in the Senior Executive Service;”.

(c) Section 2103(a) of title 5, United States Code, is amended by
inserting before the period at the end thereof the following: “or the
Senior Executive Service”. .

(d) Section 2108(5) of title 5, United States Code (as amended in
section 307 of this Act), is further amended—

(1) by striking out the period at the end thereof and inserting
in lieu thereof a semicolon ; and
(2) by adding at the end thereof the following:
“but does not include applicants for, or members of, the Senior Execu-
tive Service.”.

(e) The analysis for chagter 21 of title 5, United States Code, is
amended by inserting after the item relating to section 2101 the follow-
ing new item:

“2101a. The Senior Executive Service.”.

AUTHORITY FOR EMPLOYMENT

Sec. 402. (a) Chapter 31 of title 5, United States Code, is amended
by inserting after section 3112 (as added by section 307(b) of this
Act), the following new subchapter:

“SUBCHAPTER ITI—THE SENIOR EXECUTIVE SERVICE

“§ 3131. The Senior Executive Service

“It is the purpose of this subchapter to establish a Senior Exec-
utive Service to ensure that the executive management of the Govern-
ment of the United States is responsive to the needs, policies, and goals
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of the Nation and otherwise is of the highest quality. The Senior Exec-
utive Service shall be administered so as to—

%(1) provide for a compensation system, including salaries, ben-
efits, and incentives, ange for other conditions of employment,
designed to attract and retain highly competent senior
executives;

“(2) ensure that compensation, retention, and tenure are con-
tingent on executive success which is measured on the basis of
individual and organizational performance (including such fac-
tors as improvements in efficiency, productivity, quality of work
or service, cost efficiency, and timeliness of performance and suc-
cess in meeting equal employment opportunity goals) ;

“(8) assure that senior executives are accountable and respon-
sible for the effectiveness and productivity of employees under
them;

“(4) recognize exceptional accomplishment;

“(5) enable the heag of an agency to reassign senior executives
to best accomplish the agency’s mission ;

“(6) provide for severance pay, early retirement, and placement
assistance for senior executives who are removed from the Senior
Executive Service for nondisciplinary reasons:

“(7) protect senior executives from arbitrary or capricious
actions;

%(8) provide for program continuity and policy advocacy in
the management of public programs;

“(9) maintain a merit personnel system free of prohibited per-
sonnel practices:

%(10) ensure accountability for honest, economical, and effi-
cent Government;

“(11) ensure compliance with all applicable civil service laws,
rules, and regulations, including those related to equal employ-
ment opportunity, political activity. and conflicts of interest;

“(12) provide for the initial and continuing systematic develop-
ment of Yligh]_v competent senior cxecutives;

%(13) provide for an executive system which is guided by the
public interest and free from improper political interference; and

“(14) appoint career executives to fill Senior Executive Service
positions to the extent practicable. consistent with the effective and
efficient implementation of agency policies and responsibilities.

“§ 3132. Definitions and exclusions 5 USC 3132.

“(a) For the purpose of this subchapter—

“(1) ‘agency’ means an Executive agency, except a Government
corporation and the General Accounting Office, but does not
include—

“(A) any agency or unit thereof excluded from coverage
by the President under subsection (c¢) of this section; or

“(B) the Federal Bureau of Investigation, the Central
Intelligence Agency, the Defense Intelligence Agency. the
National Security Agency. as determined by the President, an
Executive agency, or unit thereof. whose principal function
is the conduct of foreign intelligence or counterintelligence
activities;
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“(2) ‘Senior Executive Service position’ means any position
in an agency which is in GS-16, 17, or 18 of the General
Schedute or in level IV or V of the Executive Schedule, or an
equivalent position, which is not required to be filled by an
appointment by the President by and with the advice and consent
of the Senate, and in which an employee—

“gA directs the worl of an organizational unit;

“(B) is held accountable for the success of one or more
specific programs or projects;

“(C) monitors progress toward organizational goals and
periodically evaluates and makes appropriate adjustments to
such goals;

“(D) supervises the work of employees other than personal
assistants; or .

“(E) otherwise exercises important policy-making, policy-
determining, or other executive functions;

but does not include—

“(i) any position in the Foreign Service of the United

tates;

“(ii)’ an administrative law judge position under section
3105 of this title; or

“(iii) any position in the Drug Enforcement Administra-
tion which is excluded from the competitive service under
section 201 of the Crime Control Act of 1976 (5 U.S.C. 5108
note; 90 Stat. 2425) ;

S “(83) ‘senior executive’ means a member of the Senior Executive
ervice

“(4) lcareer appointee’ means an individual in a Senior Execu-
tive Service position whose appointment to the position or previous
appointment to another Senior Executive Service position was
based on approval by the Office of Personnel Management of the
executive qualifications of such individual;

“(5) ‘limited term appointee’ means an individual appointed
under a nonrenewable appointment for a term of 3 years or less
to 1 Senior Executive Service position the duties of which will

expire at the end of such term;

¢(6) ‘limited emergency arpointee’ means an individual
appointed under a nonrenewable appointment, not to exceed 18
months, to a Senior Executive Service position established to meet
a bona fide, unanticipated, urgent need;

“(7) ‘noncareer appointee’ means an individual in a Senior
Executive Service position who is not a career appointee, a limited
term appointee, or a limited emergency appointee ;

“(8) ‘career reserved position’ means a position which is
required to be filled by a career appointee and which is designated
under subsection (b) of this section; and

“(9) ‘general position’ means any [Losition, other than a career
reserved position, which may be filled by either a career appointee,
noncareer appointee, limited emergency appointee, or limited term

appointee.
“(bg( 1) For the purpose of paragraph (8) of subsection (a) of

this section. the Office shall prescribe the criteria and regulations gov-
erning the designation of career reserved positions. The criteria and
regulations shall provide that a position shall be designated as a career
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reserved position only if the filling of the glosition by a career appointee
is necessary to ensure impartiality, or the public’s confidence in the
impartiality, of the Government, The head of each agency shall be
responsible for desi ating career reserved positions in such agency in
accordance with such criteria and regulations.

“(2) The Office shall periodically review general positions to deter-
mine whether the positions should be designated as career rescrved.
If the Office determines that any such position should be so designated,
it shall order the agency to make the designation.

“(3) Notwithstanding the provisions of any other law, any position
to be designated as agSenior Executive Service position (except a
position in the Executive Office of the President) which—

“(A) is under the Executive Schedule, or for which the rate
of;msic pay is determined by reference to the Executive Schedule,
an

“(B) on the day before the date of the enactment of the Civil

Service Reform Act of 1978 was specificall uired under sec-
tion 2102 of this title or otherwise required by law to be in the
competitive service,
shall be designated as a career reserved position if the position entails
direct responsibility to the public for the management or operation of
particular government programs or functions.

“(4) Not later than March 1 of each year, the head of cach agency
shall publish in the Federal Register a list of positions in the agency
which were career reserved positions during the preceding calendar

ear.

“(c) An agency may file an application with the Office setting forth
reasons why it, or a unit thereof? should be excluded from the coverage
of this subchapter. The Office shall—

“(1) review the application and stated reasons,

“(2) undertake a review to determine whether the agency or
unit should be excluded from the coverage of this subchapter, and

“(8) upon completion of its review, recommend to the Presi-
dent whether the agency or unit should be excluded from the
coverage of this subchapter.

If the Office recommends that an agency or unit thereof be excluded
from the coverage of this subchapter, the President may, on written
determination, make the exclusion for the period determined by the
President to be appropriate.

“(d) Any agency or unit which is excluded from coverage under
subsection (c) of this section shall make a sustained effort to bring its
personnel system into conformity with the Senior Executive Service
to the extent practicable. )

%(e) The Office may at any time recommend to the President that
any exclusion previously granted to an agency or unit thereof under
subsection (c) of this section be revoked.-Upon recommendation of the
Office, the President may revoke, by written determination, any exclu-
sig‘n( rfr;a}l; under subsection (c) of this section.

“(1) any agency is excluded under subsection (c) of this sec-
tion, or

“(2) any exclusion is revoked under subsection (e) of this
section,

the Office shall, within 30 days after the action, transmit to the Con-
gress written notice of the exclusion or revocation.
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“§ 3133. Authorization of positions; authority for appointment
“(a) During each even-numbered calendar year, each agency shall—
%(1) examinc its needs for Senior Executive Service positions
for each of the 2 fiscal years beginning after such calendar ycar;

and

“(2) submit to the Office of Personnel Management a written
request for a specific number of Senior Executive Service posi-
tions for each of such fiscal years.

“(b) Each agency request submitted under subsection (a) of this
section shall— .

“(1) be based on the anticipated type and extent of program
activities and budget requests of the agency for each of the 2 fiscal
years involved, and such other factors as may be prescribed from
time to time by the Office ; and

“(2) identify, by position title, positions which are proposed to
be designated as or removed from designation as carcer reserved
positions, and set forth justifications for such proposed actions.

“(c) The Office of Personnel Management, in consultation with the
Office of Management and Budget, shall review the request of each
agency and shall authorize, for each of the 2 fiscal years covered by
requests required under subsection (a) of this section, a specific num-
ber of Senior Executive Service positions for each agency.

“(d) (1) The Office of Personnel Management may, on a written
request of an agency or on its own initiative, make an adjustment in
the number of positions authorized for any agency. Fach agency
retglest under this paragraph shall be submitted in such form, and shall
be based on such factors, as the Office shall prescribe.

“(2) The total number of positions in the Senior Executive Service
may not at any time during any fiscal year exceed 105 percent of the
total number of positions authorized under subsection (c¢) of this
section for such fiscal year.

“(e) (1) Not later than July 1, 1979, and from time to time there-
after as_the Director of the Office of Personnel Management finds
appropriate, the Director shall establish, by rule issued in accordance
with section 1103(b) of this title, the number of positions out of the
total number of positions in the Senior Executive Service. as author-
ized by this section or section 413 of the Civil Service Reform Act of
1978, which are to be career reserved positions. Except as provided in
paragraph (2) of this subsection, the number of positions required by
this subsection to be career reserved positions shaﬁ not be less than the
number of the positions then in the Senior Executive Service which.
before the date of such Act, were authorized to be filled only through
competitive civil service examination. ,

“&e) The Director may, by rule, designate a number of career
reserved positions which is less than the number required by paragraph
(1) of this subsection only if the Director determines such lesser num-
ber_ xgecessar¥l in order to designate as (i;eneral positions one or more
positions (other than positions described in section 3132(b) (3) of this
title) which— .

“(A) involve policymaking responsibilities which require the
advocacy or management of programs of the President and sup-
port of controversial aspects of such programs;
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“(B) involve significant participation in the major political
policies of the President ; or .

#(C) require the senior executives in the positions to serve as

rsonal assistants of, or advisers to, Presidential appointees.
The %irector shall provide a full explanation for his determination in
each case.

“§ 3134, Limitations on noncareer and limited appointments

“(a) During each calendar year, each agency shall—

“(1) examine its needs for emglo ment of noncareer appointees
for the fiscal year beginning in the ollowinf year; and

“(2) submit to the Office of Personnel Management, in accord-
ance with regulations prescribed by the Office, a written request
for authority to employ a specific number of noncareer appointees
for such fiscal year.

“(b) The number of noncareer appointees in each agency shall be
determined annually by the Office on the basis of demonstrated need
of the agency. The total number of noncareer appointees in all agen-
cies may not exceed 10 percent of the total nur:_.ber of Senior Executive
Service positions in all agencies.

“(c) ggiect to the 10 percent limitation of subsection (b) of this
section, the Office may adjust the number of noncareer positions author-
ized for any agency under subsection (b) of this section if emergency
needs arise that were not anticipated when the original authorizations
were made.

“(d) The number of Senior Executive Service positions in any
agency which are filled by noncareer appointees may not at any time
excced the greater of —

“(1) 25 percent of the total number of Senior Executive Serv-
ice positions in the agency; or

“(2) the number of positions in the agency which were filled
on the date of the enactment of the Civil Service Reform Act
of 1978 by—

“(A) noncareer executive assignments under subpart F
of part 305 of title 5, Code of Federal Regulations, as in
effect on such date, or

“(B) appointments to level IV or V of the Executive
Schedule which were not required on such date to be made by
and with the advice and consent of the Senate.

This subsection shall not apply in the case of any agency having
fewer than 4 Senior Executive Service positions.

“(e) The total number of limited emergency appointees and limited
term appointees in all agencies may not exceed 5 percent of the total
number of Senior Executive Service positions in all agencies.

“§ 3135. Biennial report

“(a) The Office of Personnel Management shall submit to each House
of the Congress, at the time the budget is submitted by the President
to the Con during each odd-numbered calendar year, a report on
the Senior Executive Service. The report shall include—

“(1) the number of Senior Executive Service positions author-
ized for the then current fiscal year, in the aggregate and by
agency, and the projected number of Senior Executive Service
positions to be authorized for the next two fiscal years, in the
aggregate and by agency;
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“(2) the authorized number of career appointees and noncareer
appciintees, in the aggregate and by agency, for the then current
fiscal year;

“(3) the position titles and descriptions of Senior Executive
Service positions designated for the then current fiscal year;

“{4) a description of each exclusion in effect under section
3132(c) of this title during the precedinF fiscal year;

“(5) the number of career appointees, limited term appointees,
limited emergency appointees, and noncareer appointees, in the
aggregate and by agency, employed during the preceding fiscal

ear;
y %(6) the percentage of senior executives at each Fa rate, in the
3ggll'egate and by agency, employed at the end of the preceding
scal year;
“(‘7)y the distribution and amount of performance awards, in
the aggregate and by agency, paid during the preceding fiscal
ear;
y (8) the estimated number of career reserved positions which,
during the two fiscal years following the then current fiscal year,
will become general positions and the estimated number of general
positions which during such two fiscal years, will become career
reserved positions; ang
“(9) such other information regarding the Senior Executive
Service as the Office considers appropriate.

“(b) The Office of Personnel Management shall submit to each
House of the Congress, at the time the budget is submitted to the Con-
Sess during each even-numbered calendar year, an interim report

owing changes in matters required to be reported under subsection
(a) of this section.

“§ 3136. Regulations

“The Office of Personnel Management shall prescribe regulations to
carry out the purpose of this subchapter.”.

(b) Section 3109 of title 5, United States Code, is amended by insert-
inq at the end thereof the following new subsection :

“(c) Positions in the Senior Executive Service may not be filled
u