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Foreword

The Representation Proceedings Case Handling Manual (REP Manual) provides
information on the processing of representation petitions filed under the Federal
Service Labor-Management Relations Statute (the Statute). The REP Manual has
been prepared by the Federal Labor Relations Authority (FLRA), Office of the
General Counsel (OGC) pursuant to section 7104(f) of the Statute. The REP
Manual is intended to provide a resource tool for Regional Office employees when
processing representation petitions. The REP Manual is divided into two binders.
Binder One contains representation case processing information and Binder Two
contains reference materials, forms and figures. For more information on
substantive representation case law and related issues, see the Representation
Case Law Guide. For more information on preparing for and conducting hearings
in representation cases, see the Hearing Officer’'s Guide.

The REP Manual is published in a handbook style format to make it user friendly.
The REP Manual will be updated annually. Since party understanding of the
representation process and regulatory requirements is critical to the timely and
effective processing of representation petitions by the Regional Offices, the REP
Manual is available to all parties and individuals who are involved in filing and
processing representation petitions. The REP Manual may be accessed from the
FLRA web site, www.FLRA.gov, and is available for purchase from the Government
Printing Office.

The REP Manual provides guidance for the FLRA, OGC staff when processing
representation petitions filed under the Statute. The REP Manual is not intended to
be a condensed version of all substantive law, nor it is intended to be a substitute
for knowledge of the law. The REP Manual is not a ruling or directive, nor is it
binding upon the FLRA General Counsel or the FLRA. Although the Regional
Office staff refers to the REP Manual when processing cases, the REP Manual
does not encompass all situations that may be encountered in processing
representation petitions. Thus, responsible, professional judgment and experience
are required in applying and utilizing these guidelines.
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The Hearing Officer’'s Guide (HOG) describes techniques for conducting hearings
in FLRA representation proceedings. The first part provides instructions and
guidance on preparing for and conducting hearings. It includes a sample script and
discusses specific procedural issues, some commonplace, others novel, that arise
during hearings. The second part discusses a variety of evidentiary representation
issues and employee categories. Each topic is defined and includes an outline of
issues and questions to assist the Hearing Officer and the parties to develop a
complete record.

The Representation Case Law Guide (RCL) presents a variety of relevant
substantive issues that arise when processing representation petitions and unfair
labor practice cases that raise representation issues. The RCL defines each topic,
discusses relevant case law and sets forth an analytical framework for deciding
each case consistently and properly.

The Unfair Labor Practice Case Handling Manual (ULPCHM) provides
procedural and operational guidance to the General Counsel’s staff when
processing unfair labor practice charges filed pursuant to Subpart A Party 2423 of
the FLRA’s regulations. It is divided into 5 Parts that address various topics/issues
that arise during distinct phases of the ULP process-from pre-charge through pre
and post investigation. It also codifies the OGC’s policies with respect to:
Facilitation, Intervention, Training, and Education; Quality of Investigators; Scope of
Investigations; Injunctions; Prosecutorial Discretion; Settlements; and Appeals. As
appropriate, the ULPCHM references relevant case law and provides for uniformity
and best practices; criteria and principles governing Regional discretion and
judgment; and model and sample forms and letters.

The Litigation Manual (LM) provides comprehensive guidance to regional Trial
Attorneys in prosecuting ULP cases. The Manual covers each aspect of the trial
process-from the issuance of a complaint and notice of hearing to the Authority’s
decision and order. Where appropriate, it refers to OGC Policy and relevant case
law, and contains many examples of litigation techniques, both in the body of the
Manual (Binder I) which concerns substantive litigation guidelines, and in the
Attachments section of the Manual (Binder Il) which contains a compilation of
forms, policies, OGC Guidances, or models relating to the subject matter covered
in Binder I.

HOW TO USE
THE REPRESENTATION
CASE HANDLING MANUAL



The Representation Case Handling Manual (or CHM) is formatted to help Regional
Office personnel identify and resolve representation issues raised by a petition. The
subject matter is developed much in the same manner as a petition is processed in a
Regional Office: from providing prefiling assistance to filing a petition, from identifying
procedural and substantive issues to investigating and resolving the underlying
representation matters, and to issuing a certification or taking other final action. The
CHM tracks, for the most part, the subject matter format in the representation
regulations.

I. CHMORGANIZATION: To help the user of this manual, the CHM consists of

two parts.

A. Part One contains the following:

1. The Foreword

2. How to Use the Representation Case Handling Manual

3. A Table of Contents, located directly in front of CHM 1. The Table

of Contents reflects the chapter heading and its corresponding page
number. Page numbers reflect the chapter and page in that chapter
on which the topic appears.

4. CHM 1 through CHM 65

Within the text are “notes.” A “NOTE’ refers to a Statutory
requirement, or a pertinent section of the CHM, Representation
Case Law Guide (RCL) or the Hearing Officer’s Guide (HOG). A
“NOTE” may also highlight an Office of the General Counsel (OGC)
policy statement set forth in another section of the CHM. Significant
text within the manual is also bolded. “Bullets” call attention to
“examples” used to explain particular passages or peculiarities in
applying the section.

5. An Index and Table of Authorities.
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CHM 1 through CHM 65 are organized as follows:

CHM 1 includes a general policy statement - citing the Regional
Offices’ responsibility to take a proactive role in processing
representation cases and helping the parties to identify and resolve
issues raised by the petition. This section also: (i) describes the
quality standards that all Regional Offices will follow when
processing representation cases; and (ii) provides an overview of
basic representation procedures.

CHM 2through CHM 13 discuss initial procedures. These sections
provide important information about the regulatory requirements
and policies for processing a petition. This guidance is applied in
later sections that discuss how to process a petition. Included are
prefiling assistance, purposes and types of petitions, filing and
service requirements, information on defective petitions and
amending petitions.

CHM 14 through CHM 17 discuss initial communications with the
parties. Included are notification to parties, posting and intervention
requirements.

CHM 18 and CHM 19 discuss showing of interest requirements,
challenges to the validity of the showing of interest and challenges
to the status of a labor organization.

CHM 20 through CHM 27 describe investigating and taking action
on cases. These sections contain instructions, guidelines,
outlines, and checklists for reviewing the sufficiency of
petitions and identifying substantive and procedural issues.
While many other sections of the CHM help define issues,
these sections outline how the cases are processed and what
actions a Regional Director may take according to the
regulations.

CHM 28 discusses election agreements and directed elections.
CHM 29 through CHM 31 discuss issuing a Notice of Hearing,
incorporate by reference the HOG, and summarize posthearing
procedures.

CHM 32 through CHM 48 discuss election procedures.

CHM 49 through CHM 52 discuss objections and determinative
challenged ballots.
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10. CHM 53 through CHM 55 discuss Regional Director Decisions and
Orders and subsequent actions.

11. CHM 56 discusses Certifications, Clarifications,
Amendments,

Revocations and other final actions pursuant to
§ 2422.32.

12. CHM 57 outlines procedures for processing petitions
filed according to Part 2426 of the regulations.

13. CHM 58 discusses advice matters.

14. CHM 59 through CHM 65 contain general policy
matters.

The CHM is used with the RCL and the HOG. The
Representation Case Law Guide (RCL) presents a variety of
substantive topics that are relevant to employees of the Office of
the General Counsel (OGC) who are required to process
representation petitions and unfair labor practice cases that raise
representation issues. The RCL defines each topic, discusses
relevant case law and sets forth an analytical framework to
apply the case law consistently and properly. The Hearing
Officer’s Guide (HOG) describes techniques for conducting
hearings in FLRA representation proceedings and contains
sections on evidentiary representation matters that can be useful
in defining, narrowing, and resolving issues raised by the
petition at any stage of a representation proceeding.

References to sections discussed in this Manual are noted as
CHM followed by the section number (example: CHM 3 refers
to Section 3, Purposes and Types of Petitions). The RCL and
the HOG are cross referenced throughout the CHM. References
to sections discussed in the RCL or the HOG are noted as RCL
or HOG followed by the pertinent section number.
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II.

Vi

C.

Part Two consists of a Cross Reference Table, Flow
Charts, Appendices, FLRA Forms and Documents, and
sample Figures.

COMPUTER ACCESS:

A.

OGC Access: Part One of the CHM is available on
each Region’s servers. Part Two is currently broken into
separate subdirectories on the n:\drive. The Cross
Reference Table and Flow Charts are located in
n:\repref; FLRA forms and documents are located in
n:\forms; figures are in n:\figures and each appendix
has its own file on the n:\drive.

The Table of Contents, Index, Table of Authorities and
any referenced forms, documents and figures are
“hypertexted” to the places marked in CHM text.
Hypertext is a computer term that refers to a document’s
ability to immediately and automatically display
nonsequential text when requested. The Hypertext
feature allows the user to link, or connect, one section of
a document to other sections of the same document or to
sections of a different document. To use this feature,
click on “View,” then Toolbars, then click on in the box
next to the Hyperlink toolbar. A hyperlink feature bar
appears beneath the toolbar. Using the hyperlink bar
allows you to use the hypertext feature and toggle back
and forth between the original point of reference and the
document or topic you seek to review. Double-clicking
on the highlighted page number in the Table of
Contents, Index, or Table of Authorities immediately
connects you to the section, topic, or citation sought. If
you wish to return to the point where the cursor was
located before you performed a hypertext jump, click on
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the “back’ button.

Sections of the HOG, forms, documents and figures
referenced within the CHM are also hyperlinked to the
HOG (n:\homanual), forms and documents (n:\forms)
and figures (n:\figures). Forms and Figures are
hyperlinked in the CHM to the forms and figures only
where they are first referenced for use. The hypertext
link is highlighted in color.

Public Access: Members of the public may obtain a
copy of the manual through the Government Printing
Office on a subscription basis. The manual is also on the
FLRA’s Web Site at www.flra.gov. The Representation
Case Handling Manual (REP CHM) will be updated
annually.
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Labor organization that seeks to intervene based on
other than a numerical showing of interest............... 18-4
Employee request for an election on the issue of a
proposed consolidation ..., 18-4

Definition of a showing of interest...........ccooeeiviiiiic e, 18-5
Types of evidence ........ccocvveeeiiiiiiii e 18-5
PhotOCOPIES.....eiiiiieeee et 18-5

Requirements for acceptable evidence of interest.................. 18-6
Membership in a labor organization ..........c.ccccccueeee. 18-6
Authorization cards..........ccccceeeeriiiiie e 18-6
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NEAING ...t 19-2
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organization at a hearing .........ccoceveeeeeeinieee e 19-3
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Direction of EIeCHON ..o 19-3
19.7 Contents of status challenge ..........cccoeceeiieiiiiinie e, 194
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19.14  Action on challenge to status of a labor organization ............. 19-7
19.15  Right Of FeVIEW ....eeiiiieee e 19-7
19.16  Action pending review of a Decision and Order on a status

for the region to investigate prior to the opening of the
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CHM 20 through CHM 28

PRELIMINARY INVESTIGATION.........cccccoiiiiiee e, 20-1
20.1 PUIMPOSE ..o s 20-1
20.1.1 General checklist for determining sufficiency of a
PELHION. ..o 20-1
20.1.2 Supplemental checklist for petitions seeking a
representation election..........cccccovieeeiii e, 20-5
20.1.3 Supplemental checklist for petitions seeking a
determination of eligibility for dues allotment ............ 20-6
20.1.4 Supplemental checklist for petitions seeking an election
to determine if employees in a unit no longer wish to be
represented for the purpose of collective bargaining by
an exclusive representative.........cccceeevveeeeiceee e, 20-6
20.1.5 Supplemental checklist for petitions to clarify and/or
amend (1) a certification in effect; and/or (2) any matter
relating to representation ..........cccoooiiiiiii s 20-7
20.1.6 Supplemental checklist for petitions to consolidate two
or more units in an agency and for which a labor
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20.1.7 Supplemental requirements for petitions that seek to
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20.1.8 Supplemental checklist for petitions filed pursuant to 5
U.S.C. 7111 (f)(1) seeking to decertify an incumbent
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20.3 Identifying parties that may be affected by issues raised by the
PEHIION e 20-14
20.4 Preliminary contact with potential parties prior to opening the
(o721 TP TTTPT 20-14
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20.41 Preliminary contact when the case cannot be

20.4.2 Preliminary contact with the employing activity/agency,
if other than the petitioner, when the case can be

20.4.3 Preliminary contact with labor organizations, agencies
and activities that may be affected by issues raised by
the petition ... 20-16
20.5 Written notification of potential and automatic parties after

preliminary review of petition .........ccccoceriii e 20-16
20.5.1 Automatic parties ... 20-17
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EXCIUSIONS ...t 21-1
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determination of eligibility for dues allotment, certain petitions that
seek to clarify or amend a matter relating to representation and
any petition seeking to consolidate existing units.................... 23-8
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23.10.2
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PELItIONS ... 23-18
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25.3
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25.6
25.7

25.8

25.9
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Postfiling policy and requirements ........c.cococeeeviieiiniieee e, 25-2
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25.13.2
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28.23.1
28.23.2
28.23.3
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Waiver of right to file an application for review..................... 28-52
Side agreemMENES......eviiiiiiee e eee e 28-53
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dUriNG @ NBANNG ...ei et 28-53
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Interventions or cross-petitions...........cccccoeeeiineeen. 28-53
Validity challenges........cccooviiieiiiiiieeee e 28-54
Status challenges .........oocceeveicieeeiciie e 28-54
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of Direction of Election ...........coovvveeeieeiiiiiiiieeeeeeeee,
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28.36  Pre-election rulings.........ccovii oo 28-57
28.37  Withdrawal from election agreements .........cccccoeeiiiiiieennnenne. 28-57
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29.8 Prehearing procedures ..........coouiuiiiiriiii i 29-4
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29.8.1 Amending the notice of hearing........cccccoceeeiiiiennnns 29-4
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29.8.3 Order setting time or location of hearing .................. 29-5
29.8.4 Prehearing motions to postpone..........ccccoecveveinineen. 29-5
29.8.5 Consolidation of cases within a region ..................... 29-6
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29.10.4 Approval of an election agreement...........cccceeceeeens 29-8
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31.6 Correcting the transCript ......cccveviiieeiiie e 31-2
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STATUTORY BASIS FOR ELECTIONS ..........ccccooiiiiiiiiiiieceeeeies
32.1 Policy to conduct elections .........c.coevviiiiiiiieiiiie e,
32.2 Secret Dallot.........ooviiiii
32.3 ReqUIrEMENES ..o
NOTICE OF ELECTION ........ooiii e
33.1 Preparation and distribution of the notice of election ..............
33.2 Contents of the notice of election ...
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34.3 Places onthe ballot.........ccoooeeiiii 34-1
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Office of the General Counsel
Representation Case Handling Manual



36

37

38

28

35.1

Discussion at election agreement meeting or teleconference 35-1

35.2 Preparation of the list for the election: ..........cccccoviiiiiiinnen. 35-1
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35.41 Resolution of eligibility iSSUES........ccooviiiiiiiieiciiee. 35-2
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39.3 Posting Voting Place SigNnS ........ccvvviiiieiiiiieeeciee e, 39-1
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39.6 Reviewing the eligibility list and last minute updates............... 39-2
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40.13  Certification of conduct of election...........ccoeeceviiiiiieiiieeenns 40-5
40.14  Securing other election SUPPIES.......cceerverereerniieniieeniee e 40-6
40.15 Transferring ballots from ballot bOX..........ocoveeiiiiiiiiiiines 40-6
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43.5 Depositing the mail ballot packages in the U.S. Mail.............. 43-3
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CHM 49 through CHM 52

INVESTIGATION AND DISPOSITION OF DETERMINATIVE

CHALLENGED BALLOTS .......cooiiiiiieie et 49-1
49.1 Basis for investigation ...........cceei i 49-1
49.2 Nature and scope of investigation ............cccooceeiiiieeiecin e, 49-1
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50.4 SupPOrting EVIAENCE. ......eeiiiiiiiie e 50-2
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POLICY AND OBJECTIVES
CHM 1

GENERAL POLICY: The 1996 revisions to Part 2422 of the Authority’s Rules
and Regulations introduce one universal petition to process all representation
matters arising under sections 7111, 7112 and 7115 of the Statute.
Formerly, seven separate petitions were required. This single petition, FLRA
Form 21, streamlines the handling of representation matters and eliminates
many problems associated with processing seven separate petitions. The
single petition:

a. permits the resolution of all issues raised concerning the
representation of employees by labor organization(s);

b. simplifies the filing requirements;

c. avoids the procedural issues that formerly arose when the petitioner
filed the wrong petition; and

d. provides a more flexible approach to resolving complicated
representational matters.

The 1996 regulations also contain a substantive rule in § 2422.34 to guide
the parties’ conduct while the petition is processed.

These changes require Regional Directors to take a proactive role in
identifying and resolving issues raised by the petition. Under the
revised regulations, issues are not only defined by the results the
petitioner seeks, but also by the facts and circumstances that caused
the petition to be filed. The new regulations require petitioners to provide
on the new petition form: 1) a clear and concise statement of the issues
raised by the petition and 2) the results the parties seek. They do not
require the petitioner to take a particular position or to limit the scope
of the petition to one unit. Significantly, the Regions are responsible for
identifying and notifying all parties affected by issues raised by the petition.
The regulations also encourage the parties, before filing the petition, and
when appropriate, require the parties, after filing the petition, to meet with
representatives of the Regional Office to narrow and resolve issues raised in
the petition. It is the General Counsel’s policy that Regional Directors also
take a proactive role when processing petitions filed under Part 2426 of the
regulations.

To carry out their responsibilities, Regional Office personnel are prepared to:
1) identify representation issues, 2) discuss applicable case law and 3)
process these cases expeditiously. Any assistance rendered by Regional
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Office personnel to narrow and resolve issues is consistent with the Statutory
requirements for appropriate units and unit eligibility. The Representation
Case Handling Manual (CHM), Representation Case Law Guide (RCL) and
the Hearing Officer's Guide (HOG) provide the framework for processing
representation cases filed under the Statute. The CHM offers operational
and procedural guidance to ensure consistency and uniformity among the
Regional Offices, but does not substitute for professional judgement and
experience. As mandated by the 1996 revisions to the regulations, the
emphasis is “an appropriate resolution” of representation matters.

Quality standards in representation case processing: Every participantin
the processing of a representation petition has the right to expect that case
processing procedures will meet basic standards of quality. Petitions may
have different purposes, seek different results and be processed differently,
but every participant has the right to expect consistent standards of quality,
regardless of which Regional Office is processing the case. This subsection
describes the standards to be followed by all Regional Offices when
processing representation petitions.

Each region is responsible for developing and implementing procedures to:

a. Ensure that representation petitions are processed in a timely and
efficient manner;

b. Enable all Regional Office employees to understand the importance
of maintaining a high level of quality in processing representation
petitions and to understand the standards for quality in the Office of
the General Counsel;

c. Identify any assistance (such as additional training) that Office of
the General Counsel employees may require to meet these quality
standards;

d. Assess the quality of the processing of every petition in a

representation case;

e. Ensure that applicable quality standards have been met before
taking any dispositive action; and

f. Provide that high levels of quality are maintained in the processing
of all representation cases.

Essential quality standards required in every representation case include:

a. The purpose of the petition is properly identified and the region
assists the petitioner to ensure that the petition is filed
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consistent with the Statute and the regulations. The region
takes a proactive role in assisting parties in ensuring representation
petitions are properly filed. The purpose of the petition is discussed
with the petitioner and identified prior to beginning the investigation.
When appropriate, the region is also available to meet with a
petitioner prior to filing a petition to provide technical assistance. All
parties that may be affected by or have an interest in a petition are
also encouraged to meet with the region prior to filing a petition to
narrow and resolve issues.

The region identifies all issues including those defined by what
the petitioner seeks and those defined by the facts and
circumstances giving rise to the petition. Issues are not only
defined by the results that the petitioner seeks, but also by the facts
and circumstances that caused the petition to be filed. The region
assists the parties in exploring the totality of the facts to better
understand the range of issues raised by the situation.

The investigation obtains the best possible relevant evidence.
The region notifies any labor organization and agency it identifies
that may be affected by issues raised in the petition and provides
an opportunity for that labor organization and agency to participate
in the process. All evidence, whether documentary or testimonial,
may be relevant. The region obtains evidentiary information
relevant to the issues raised by the petition in a manner that
expedites the processing of the case. Such evidence is in the form
of affidavits, documentation, position statements and/or legal
arguments. The region obtains this evidence through either an
investigation or a fact-finding hearing. The region informs the
parties of the investigative process and its appropriateness.

The case file contains all relevant evidence and information
obtained during the investigation that provides a basis for the
Regional Director’s decision. The case file contains all relevant
documentary and testimonial evidence discovered and submitted
during the investigation. The file also reflects the region’s decisional
process.
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All parties are treated fairly and equitably and the
representation case handling process is explained to the
parties. The representation process is the cornerstone for
establishing the collective bargaining relationship between agencies
and labor organizations. The representation proceeding is a
nonadversarial process. |t is critical that the parties view the
Regional Office as neutral and impartial and have confidence that
any decision will be consistent with the requirements of the Statute.

The manner in which the case is processed is as important as the
evidence it obtains. To achieve this standard, all Regional Office

employees:
> conduct meetings to define, narrow and resolve issues;
> clarify, whenever appropriate, the purposes and

procedures of the investigation or hearing;

> provide fair, appropriate and impartial technical assistance
to all parties, as necessary;

> encourage and assist the parties in entering into
resolutions that resolve the issues raised by the parties
and are consistent with the Statute; and

> conform to appropriate ethical standards of behavior at all
times.

Representation elections are conducted in a fair and impartial
manner, so that each eligible voter has an opportunity to casta
secret, uncoerced ballot. All representation elections, whether
conducted on-site or by mail, are conducted in a fair and neutral
basis. The sanctity of the ballot is protected at all times and the
region takes steps in preparing for and conducting the election to
ensure that each eligible voter is afforded an opportunity to cast a
secret, uncoerced ballot. The election process is clearly explained
to the parties.

Hearings are conducted in a fair and impartial manner and
create a complete factual record upon which the Regional
Director can make a well reasoned and supportable decision.
Representation hearings are fairly and expeditiously conducted, and
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all Hearing Officer rulings are impartial. As a nonadversarial

process, the Hearing Officer ensures that all evidence relevant to
the issues raised by the petition is contained in the official record of
the hearing.

Representation petitions are processed as expeditiously as
possible. Representation cases are processed as expeditiously as
possible, taking into consideration the resources available to the
Regional Office and the number of pending cases.

Overview of basic representation procedures and glossary: Although
techniques used in processing representation cases do not lend themselves
to fixed rules, every Regional Office process representation petitions utilizing
certain specified steps. By outlining the sequence of events common to
processing representation petitions, this subsection defines terms and
phrases used routinely throughout the CHM.

a.

When a petition is received by the Regional Office, it is docketed.
Docketing includes date-stamping the petition and assigning it a
case number (for docketing and case tracking procedures, see
CHM 63; for filing and service requirements, see CHM 5 through
10).

Once docketed, a petition is checked for sufficiency with the filing
requirements set forth in the regulations [see CHM 12 (defective
petitions), 13 (requirements for amendments), 18 (showing of
interest requirements) and 20 (preliminary investigative
procedures)).

A petition/case is opened when the Regional Director takes action
to notify the parties of the filing of the petition in accordance with
§ 2422.6 and § 2422.7 (see CHM 15 - opening procedures including
identifying and notifying parties).

After a case is opened, it is formally investigated (see CHM 18
through 28). Investigating a petition includes:

(i) identifying additional parties affected by issues raised by
the petition;

(ii) outlining the issues presented by the petition and identified
by Regional Director following his analysis (reading) of the
petition;

(iii) gathering evidence and information that is crucial to

resolving the representation matters underlying the
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petition;

(iv) meeting with the parties as necessary to narrow and
resolve issues;

(v) conducting a hearing; and/or

(vi) making other determination(s) to assist the Regional
Director in reaching a decision or taking appropriate action
(see § 2422.30).

Regional Director takes actions after the investigation and/or
hearing. A hearing may be required following the Region’s
investigation. By taking an “action,” the Regional Director resolves
the matter in dispute and, when appropriate, directs an election or
approves an election agreement, or issues a Decision and Order
(see § 2422.30).

Subsequent activity in representation cases may include conducting
elections, clarifying or amending units, investigating challenged
ballots or objections to elections, issuing a certification or
revocation, or taking any other action necessary to resolve the
case.
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Prepetition Assistance

INITIAL PROCEDURES
CHM 2 through 13

PREPETITION ASSISTANCE:

General: No action with respect to any investigation concerning a
representation matter may be undertaken unless an appropriate petition has
been docketed in the Regional Office.

Prefiling correspondence: If no petition has been filed, all incoming and
outgoing correspondence relating to representation matters including
memoranda and notes concerning potential petitions, are retained in a file
designated as “prepetition correspondence.” When a case is opened,
related prepetition correspondence is removed from the prepetition file and
placed in the open case file.

Prefiling assistance to a single party: When approached by a person
seeking guidance and information, the Authority agent (hereinafter agent)
determines initially whether, based on the facts proffered, the matter is one
covered by the Statute. If the matter appears to be covered by the
representation provisions of the Statute, the individual is advised of the right
to file a petition and the procedures for filing under the regulations.

If a labor organization seeks information about filing a petition for an election,
the region discusses the basic petition-filing requirements. The agent may
suggest that the labor organization may consider requesting a list of
employees that the agency/activity believes are eligible for inclusion in an
appropriate unit as it may be helpful to the labor organization in determining
the size of the proposed unit and any required showing of interest. However,
the region cannot request this information in the absence of a petition for the
labor organization nor can the region force the agency or activity to provide
such a list before a petition is filed. The region provides consistent advice if
contacted by an agency or activity.

NOTE: There is no distinction in the type of prefiling assistance given
when there is an incumbent labor organization.

The conversation or meeting is documented in a memorandum to the file. If
the person requests additional assistance prior to the filing of the petition,
see CHM 2.4 through 2.6 for guidance.

If the matter is clearly not covered by the Statute, or is clearly untimely
pursuant to 5 U.S.C. 7111, the agent informs the individual immediately.
However, the individual is informed that s/he has the right to file a petition.

Prefiling assistance pursuant to § 2422.13(a): Section 2422.13(a) of the
regulations encourages parties affected by the representation issues that
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may be raised in a petition to meet prior to the filing of a petition to discuss
their interests and narrow the issues. If requested by all parties, a
representative of the appropriate Regional Office will participate in these
meetings. See also CHM 25 - meetings to narrow and resolve issues.

When meeting with the parties for the purposes of discussing, defining, and
narrowing their interests, agents avoid rendering advisory opinions and legal
advice regarding the problem or issues raised. All responses to prepetition
inquiries reflect clearly that the information being provided does not obligate
the Regional Director, the General Counsel or the Authority to pursue any
particular action or to order any particular result. The ultimate result will
depend on various factual and legal considerations raised during the
investigation/hearing.

Technical assistance as compared with advice: General information
regarding policy and procedure for processing specific petitions may be given
to an individual or party seeking assistance under this section. This includes
providing citations or copies of Authority cases that may be relevant and
copies of subject matter outlines that appear in the HOG.

Assistance in preparation: Assistance may be given to the petitioner to the
extent of furnishing appropriate forms and reasonable technical assistance in
completing forms, as well as providing the wording on the petition form itself.
The petitioner is informed of the regulation’s service requirements. See
§ 2422 4.
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3.2

3.3

3.3.1

3.3.2

3.4

Purposes and Types of Petitions

PURPOSES AND TYPES OF PETITIONS:

Overview: Representation cases are initiated by the filing of a petition under
appropriate sections of the Statute. Petitions serve a variety of purposes:

To request:

a. An election pursuant to 5 U.S.C. 7111(b)(1)(A), to determine if
employees in an appropriate unit wish to be represented for the
purpose of collective bargaining by an exclusive representative [see
§ 2422.1(a)(1)(i)]; and/or

b. A determination of eligibility for dues allotment pursuant to 5 U.S.C.
7115(c), in an appropriate unit without an exclusive representative
[see § 2422.1(a)(1)(ii)]); or

c. An election, pursuant to 5 U.S.C. 7111(b)(1)(B), to determine if
employees in a unit no longer wish to be represented for the
purpose of collective bargaining by an exclusive representative [see
§ 2422.1(a)(2)].

NOTE: The Statute requires that petitions described in CHM 3.2 are
accompanied by an appropriate showing of interest.

To clarify and/or amend, pursuant to 5 U.S.C. 7111(b)(2):

A recognition or certification then in effect: After a labor organization has
been recognized or certified as the exclusive representative in an appropriate
unit, a petition may be filed requesting, for example: 1) clarification of the
bargaining unit status of certain employees/positions; and/or 2) amendment
of the recognition or certification to conform to technical or nominal changes
which have occurred that affected the original designation or identity of either
party (such as a change in the name of the exclusive representative, a
change in the name or location of the agency or activity, or a change in the
title of the employees); [see § 2422.1(b)(1)] and/or

Any other matter relating to representation: Examples include:

a. questions relating to the continued appropriateness of an existing
unit(s) due to a substantial change in the character and scope of
the unit(s), (i.e. changes in operations due to a reorganization,
realignment or merger); or

b. questions relating to the majority status of the currently recognized
or certified labor organization. [see § 2422.1(b)(2)]

To consolidate pursuant to 5 U.S.C. 7112(d), two or more units, with or
without an election, in an agency and for which a labor organization is the
exclusive representative [see § 2422.1(c)].
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3.5.1

3.5.2

3.6

3.7

3.7.1

Purposes and Types of Petitions

To grant:

National consultation rights, pursuant to 5 U.S.C. 7113(a), to a labor
organization which is the exclusive representative of a substantial number of
employees of the agency (see §2426.1); or

Consultation rights, pursuant to 5 U.S.C. 7117(d), to a labor organization
which is the exclusive representative of a substantial number of employees
with respect to any government-wide rule or regulation issued by the agency
effecting any substantive change in any condition of employment (see
§ 2426.11).

NOTE: Section 57 of this manual concerns petitions seeking national
consultation rights and consultation rights on government-wide rules
and regulations filed under Part 2426 of the regulations.

Petitions raising claims pursuant to 5 U.S.C. 7111(f)(1): Petitions raising
claims pursuant to 5 U.S.C. 7111(f)(1) may be filed and addressed by the
Authority even though the regulations do not provide for such a petition.
Section 7111(f)(1) states that:

(f) Exclusive recognition shall not be accorded to a labor
organization—
(1) if the Authority determines that the labor organization is
subject to corrupt influences or influences opposed to
democratic principles;

Such petitions seek to revoke the certification of an incumbent exclusive
representative or claim that a labor organization should not be accorded
exclusive recognition in an election proceeding. See New York National
Guard (NYNG), 53 FLRA 111 (1997) and U.S. Information Agency (USIA),
Washington, DC, 53 FLRA 999 (1997). These petitions are based on two
tenets: 1) only the Authority has jurisdiction to decide issues relating to the
granting of exclusive recognition to labor organizations representing
employees in the Federal sector; and 2) freedom from corrupt and anti-
democratic influences is a requirement that is be met before the Authority
can certify a labor organization as an exclusive representative.

Petitions with multiple purposes or that affect more than one unit: Note
that in accordance with § 2422.1, a petition may serve more than one
purpose or affect more than one unit. Regional Offices review petitions
carefully to ensure that the issues raised in the petition are consistent
with the Statute.

An example of a petition with multiple purposes that is filed consistent with
the Statute:

a petition may be filed for an election to determine the exclusive
representative in an appropriate unit as well as for a determination of
eligibility for dues allotment, provided it meets all of the criteria established in
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Purposes and Types of Petitions

the Statute (for instance, the unit does not have an exclusive representative).

Reorganizations may create more difficult questions. When parties have an
established bargaining relationship, they have a stake in what happens to the
employees they represent when the employees are affected by an agency
reorganization or realignment of operations. These parties may file a petition:
1) to clarify or amend a certification in effect or 2) to clarify a matter relating
to the representation of employees who comprise any unit(s) that is (are)
affected by a reorganization. Some of the employees remain at the agency;
while others are transferred to another agency(ies). Normally, petitions to
clarify or amend existing recognitions or certifications focus on the status of
employees who remain with the existing employer or who are transferred to a
single employer. However, a labor organization could file a single petition to
resolve questions relating to the status of all its unit members, whether they
remained with the employing agency or were acquired by another
agency(ies). When the regions assist parties involved in major
reorganizations in the filing of petitions, regions may suggest, but cannot
require, that the parties confine the issues to a single employer. In that way,
the petitions do not involve wholesale clarifications or amendments involving
multiple employers.

Examples of petitions with multiple purposes:

As a result of an agency-wide reorganization, a petition is filed by a newly
created or established agency seeking to clarify a matter relating to the
representation of any units affected by the reorganization; i.e., any unit
transferred to or created by the new entity. This single petition raises a
variety of issues relating to representation, including defining a new unit(s),
finding successorship, or accretion. Although the appropriateness of the units
and the certifications are unclear with respect to each unit transferred to the
new entity, the distinguishing factor is that there is a single employer. See
Naval Facilities Engineering Service Center, Port Hueneme, California, 50
FLRA 363 (1995) and Navy Public Works Center, 6 A/SLMR 142 (1976).
Note that in the scenario described above, the newly established agency or
activity and the labor organizations that represented employees who were
transferred to the new entity could file this petition jointly. See CHM 4.2.

At the same agency, a labor organization represents several units that were
affected by a transfer of certain employees from those units to a new
entity(ies). This labor organization could file separate petitions for each unit
to show the status of the employees who remain at the predecessor activity.
Or, the labor organization could also file a single petition to clarify the status
of all of the units that remain at that one activity. Note that the units are
related to each other because they have a common employer. Any of these
petitions could be filed jointly by the labor organization and the
agency/activity.
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A cumbersome, but not inappropriate, petition is one involving multiple
employers, labor organizations and units. Using the example above, a
petition is filed by multiple employers and labor organizations to clarify the
status of the employees they acquired from a former agency. This petition
raises multiple issues regarding the status of employees who remain at the
predecessor, the status of employees who transferred to several different
entities and the status of the labor organization that represented these
employees in one unit. One petition involving questions relating to employees
who transferred to different agencies can be difficult to process because it
involves multiple employers. In this situation, the region may suggest, but
cannot require, that the parties file separate petitions to clarify the status of
employees for each agency that acquired employees from previously
represented units.

Questions regarding the appropriateness of any petition filed for multiple
purposes are treated as issues and are processed as part of the case in
accordance with CHM 20 and 23. The regions contact the Office of the
General Counsel whenever questions arise concerning the
appropriateness of petitions with multiple purposes.
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4.1

4.2

Standing to File

STANDING TO FILE: The Statute allows a petition to be filed by any
“person.” “Person” is defined in 5 U.S.C. 7103(a)(1) as “an individual, labor
organization, or agency.” An “agency” is defined in 7103(a)(3) as:

“agency” means an Executive agency (including
a nonappropriated fund instrumentality described
in section 2105(c) of this title and the Veteran’s
Canteen Service, Department of Veterans
Affairs), the Library of Congress, and the
Government Printing Office, but does not
include--
A) the General Accounting Office;

B) the Federal Bureau of Investigation;
C) the Central Intelligence Agency;

D) the National Security Agency;

) the Tennessee Valley Authority;

) the Federal Labor Relations
Authority;

(G) the Federal Service Impasses
Panel; or

(H) the Central Imagery Office.

(
(
(
(
(E
(F

A “labor organization” is defined in 5 U.S.C. 7103(a)(4). lts definition is set
forth in.CHM 19 - challenge to the status of a labor organization, at CHM 19.2
and will not be repeated in this section. An “individual” is not defined in the
Statute, but see 5 U.S.C. 7103(a) (2), the definition of “employee”.

There are distinctions between the right to file a petition, as opposed to
standing to have a petition processed. The regulations at § 2422.2 clarify
a party’s standing to have a petition processed. The Ninth Circuit’s decision
in Eisinger v. FLRA, No. 98-70866 (9th Cir. July 17, 2000) (Eisinger) that
reviewed and reversed the Authority’'s decision in Small Business
Administration, 54 FLRA 562 (1998) raised issues concerning the Authority’s
continued interpretation and application of § 2422.2. Contact the Office of
the General Counsel whenever questions arise concerning a party’s standing
to have a petition processed. Outlined below are the general guidelines that
are described in the regulations pertaining to standing to file petitions. In
several cases issued prior to the Eisinger case, the Authority clarified some
of these rules as discussed below.

Definition of petitioner: A “petitioner means the party filing a petition under
Part 2422 of the regulations” (see § 2421.18).

Petitions requiring a showing of interest:
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4.3

4.3.1

4.3.2

4.3.3

Standing to File

A petition requesting an election to determine if employees in an appropriate
unit wish to be represented for the purpose of collective bargaining by an
exclusive representative may be filed by a labor organization or by two or
more labor organizations acting as joint-petitioners. [Regs. § 2422.2(a)]

A petition requesting a determination of eligibility for dues allotment in an
appropriate unit without an exclusive representative may be filed by a labor
organization or by two or more labor organizations acting as joint-petitioners.
[Regs. § 2422.2(a)]

A petition requesting an election to determine if employees in a unit no longer
wish to be represented for the purpose of collective bargaining by an
exclusive representative may be filed by any employee or group of
employees or an individual acting on behalf of any employees. [Regs.
§ 2422.2(b)]

Petitions seeking to clarify or amend a recognition or certification or a
matter relating to representation may be filed by a labor organization; two
or more labor organizations acting as a joint petitioner; an activity or an
agency; or any combination of the above. [Regs. § 2422.2(c)]

In U.S. Army Reserve Command, 88" Regional Support Command, Fort
Snelling, Minnesota, (Fort Snelling), 53 FLRA 1174 (1998), the Authority
dismissed a petition requesting an amendment of certification following a
reaffiliation vote, where the new union, rather than the certified union, filed
the petition. Petitions to amend a certification or recognition based on a
reaffiliation or merger (a Montrose case - see RCL 7 and HOG 43) are filed
by the certified or recognized incumbent labor organization, not the gaining
labor organization. However, in U.S. Department of the Interior, Bureau of
Land Management (BLM), 56 FLRA 202 (2000), the Authority allowed the
gaining union, AFGE, to file the application for review because the Petitioner,
NFFE Local 376, had designated AFGE to act as its representative.
Therefore, the Authority found that AFGE had authority to act on all matters
in the case for NFFE Local 376.

In Eisinger v. FLRA, No. 98-70866 (9" Cir. July 17, 2000) the court reversed
and remanded the Authority’s decision in Small Business Administration, 54
FLRA 562 (1998), which held that individuals did not have standing to file
petitions seeking amendments to, or clarifications of, a certification.

The Authority ruled on the court's remand in the Eisinger case in Small
Business Administration, 56 FLRA ___, 56 FLRA No. 153 (2000) and stated:

Applying the court’s decision to this case, we
vacate our decision in 54 FLRA 562, and remand
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4.5

4.6

4.7

4.71

Standing to File

the matter to the Regional Director for further
proceedings consistent with this decision.

If the regions receive any cases filed by an individual that are filed
inconsistent with the current regulations at § 2422.2, the regions contact the
Office of the General Counsel. CHM 58.1.2.2

Petitions raising claims pursuant to 5 U.S.C. 7111(f)(1) may be filed by an
individual; a labor organization; two or more labor organizations acting as a
joint petitioner; an activity or an agency; or any combination of the above.
See NYNG, 53 FLRA 111 (1997) and USIA, 53 FLRA 999 (1997). If
questions arise about a party’s standing to file a petition pursuantto 5 U.S.C.
7111(f)(1), contact the Office of the General Counsel.

Petitions to consolidate existing units may be filed by a labor
organization, or by an activity or agency, or by a labor organization and an
activity or agency jointly who are parties to an existing recognition or
certification. [Regs. § 2422.2(c)]

Petitions seeking a determination of eligibility for national consultation
rights or consultation rights may be filed by a labor organization. [Regs.
§ 2426.2(b)(1) or § 2426.12(b)(1)]

Standing to file a petition involving a nationwide exclusive bargaining
unit or an agency-level consolidated unit:

Parties listed on the petition: Petitions filed on a matter relating to the
representation of employees who are already part of a nationwide exclusive
bargaining unit or an agency-level consolidated unit name the parties to the
certification on the petition. Specifically, the petitioner (item #5) is either the
certified labor organization or the agency with whom the union holds
exclusive recognition or both, if jointly filed. If a labor organization files the
petition, the name of the agency in item #6 reflects the name of the agency
on the certification, i.e., the agency at the level of recognition.

Examples include:

Item #5 of the petition, “Name of Petitioner,” lists a local labor organization or
activity, but the unit and the purpose of the petition reflect that the unit is part
of an agency-level consolidated unit or nationwide unit.

Item #5 of the petition, “Name of Petitioner,” lists the proper name of the
labor organization that is the certified representative of a nationwide or
agency-level consolidated unit, but Item #6 lists a local activity rather than the
agency.

The petitions in these examples are defective and cannot be processed
without being amended to reflect the proper parties to the petition, i.e., the
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4.8

Standing to File

agency and labor organization listed on the certification. If the petition is not
amended to reflect the proper parties to the certification, the petition is
dismissed. (see CHM 12.3 for defective petitions and CHM 20.1.1 for
processing).

Filing a petition involving a nationwide exclusive bargaining unit or an
agency-level consolidated unit: While a petition involving a nationwide
exclusive bargaining unit or an agency-level consolidated unit may be
completed properly, the party signing it may not always appear to be an
authorized representative of the parties to the exclusive bargaining
relationship. Any local or regional activity or labor organization or other entity
that files a petition on a matter relating to the representation of employees
who are part of a nationwide exclusive bargaining unit or an agency-level
consolidated unit must be authorized as a representative of the appropriate
party to the recognition/certification. For example,

Item #5 of the petition, “Name of Petitioner” and ltem #6, Activity/Agency, list
the proper names of a parties to a nationwide or agency-level consolidated
unit, but Item #9 reflects that the representative is a local labor organization
or activity, or Regional Vice-President.

The petition in this example is not defective because the proper names on
the certification are listed on the petition. The issue is whether the party
signing the petition form has been authorized to file the petition on behalf of
the parties to the certification. The petition is sufficient if it reflects that the
employee signing the petition is authorized to act on behalf of the national
party. For example, the signatory line includes “..., President, Local X for ...,
President of (national union),” or a designation of representative is attached
to the petition. If it is not clear that the party signing the petition form is
authorized to act for the national party, the region confirms with the petitioner
or the national office that the signatory is authorized to file the petition. Once
the designation has been confirmed, the parties to the national certification
are served with copies of any correspondence relating to the processing of
the petition (CHM 14.2). If the party is not authorized to file the petition, the
region issues an Order to Show Cause (see CHM 20.1.1¢).

The impact of trusteeships on petitions: Standing to file issues may arise
when a local union has been placed under trusteeship. Issues may arise
regarding the local union officer’s standing to file a petition. These issues
may concern: 1) when the local union was placed under trusteeship and 2)
the provisions in the national constitution relating to the imposition of the
trusteeship on the local union. If the local union was placed under
trusteeship after the petition was filed, it has standing to file the petition. If the
local union was placed in trusteeship before the local officers filed the
petition, the local’s standing to file the petition may become an issue. Contact
the Office of the General Counsel if any issues arise concerning a local
union’s standing to file a petition after it has been placed under trusteeship.

If a region learns that a local labor organization has been placed in
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Standing to File

trusteeship prior to the filing of the petition, the trustee is served with a copy
of the petition (see CHM 6, 15.7 and 15.8 for service and notification
requirements).

Standing to file petitions involving units affected by a reorganization:
The Statute in section 7111(b) states that a petition may be filed with the
Authority by any “person”.... . The regulations at Regs. § 2422.2 clarify which
entities have standing to file representation petitions. The Regs. § 2422.2(c)
provides that only an agency or a labor organization may file a petition
pursuant to Regs. §§ 2422.1(b) or (c). Regs. § 2422.1(b) pertains to petitions
seeking to clarify matters relating to representation, including petitions filed to
resolve the effects of a reorganization on an existing unit or a newly created
unit. Neither the Statute nor the regulations clearly require that only the
agency or activity that is a party to an exclusive bargaining relationship may
file petitions to resolve matters relating to representation. However, the
Authority in Fort Snelling, 53 FLRA 1174 (1998) dismissed a petition
requesting an amendment of certification following a reaffiliation vote where
the gaining union, rather than the certified union, filed the petition. It is
unclear how the Authority would decide a similar issue involving an agency-
filed petition where the agency is not a party to the certification filed a
petition.

Normally, the parties to a certification file their own petitions to clarify or
amend a matter relating to the representation of the employees in their
bargaining unit. Therefore, if the Activity is still operational, the Activity has
standing to file the petition and it is appropriate to name the Activity that is a
party to the certification as the petitioner. In such cases, the Personnel
Office may be designated to act on behalf of the petitioner.

The regions apply these rules flexibly. For instance, if the Activity was the
subject of a base closure, or there are other extenuating circumstances, it is
inappropriate to construe the regulation and the decision in Fort Snelling too
narrowly without more guidance from the Authority. Thus, in base closure
situations: (1) where no party raises the issue, or (2) after the initial
processing of the petition, a party later challenges the authority of the
personnel office to file these petitions, it would not effectuate the purposes of
the Statute to dismiss these petitions on the ground that the petitioner did not
have standing to file the petitions. The regulations were revised in 1996 “to
streamline the regulations and make them more flexible in addressing the
representational concerns of agencies, labor organizations, and individuals.”
In these types of base closure situations, where a party other than a party to
the certification files a petition pursuant to § 2422.1(b), that party plays the
role of the petitioner/activity. Itis not named as the employer. The employer
is named on the caption of the case: employer/activity.

If there are any questions about opening these cases, see CHM 12 for
handling defective petitions that can be opened or call the OGC to consult
about the case.
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5.2

Contents of Petition

CONTENTS OF A PETITION: Section 2422.3 sets forth the contents of
petitions. This section outlines general information that is required to be
submitted with every petition and gives guidance on specific information that
the petitioner also submits with petitions filed for different purposes. CHM 20
includes guidance on opening procedures and general and specific
checklists for determining the sufficiency of a petition.

What to file: A petition is submitted on a form prescribed by the Authority
and contains an original signature.

a. Petitions filed pursuant to § 2422.1(a), (b) and (c) that seek:
(i) an election for exclusive recognition; and/or
(i) a determination of eligibility for dues allotment; or
(iii) an election to decertify an exclusive representative; or
(iv) a clarification of, and/or amendment to, a recognition or

certification in effect or any other matter relating to
representation; or

(V) a consolidation of existing units
are filed on FLRA Form 21.

b. Petitions filed pursuantto 5 U.S.C. 7111(f)(1) are also filed on FLRA
Form 21.

The contents of the petition reflect what the petitioner is seeking and dictate
its requirements. See CHM 5.3 through 5.6.

c. Petitions filed pursuant to § 2426.1 for national consultation rights
are filed on FLRA Form 24.

d. Petitions filed pursuant to § 2426.11 for consultation rights on
government-wide rules or regulations are filed on FLRA Form 26.

Basic information required on FLRA Form 21: In accordance with
§ 2422.3 there is certain information that is common to all types of petitions
that is provided on the petition form. This information includes:

a. The name and mailing address, including street number, city, state
and zip code, for each activity or agency affected by issues raised
in the petition. If the activity or agency is affiliated with an executive
department, the name of the executive department is provided.
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§2422.3(a)(1)

NOTE: Section 2421.21 defines the phrase “affected by issues raised”
as follows:

The phrase “affected by issues raised,”
as used in Part 2422, should be
construed broadly to include parties and
other labor organizations, or agencies
or activities, that have a connection to
employees affected by, or questions
presented in, a proceeding.

b. The name, mailing address and work telephone number of the
contact person for each activity or agency affected by issues raised
in the petition. § 2422.3(a)(2)

C. The name and mailing address, including street number, city, state
and zip code, for each labor organization affected by issues raised
in the petition. If a labor organization is affiliated with a national
organization, the local designation and the national affiliation are
both included. If the labor organization is the exclusive
representative of any of the employees affected by the issues
raised in the petition, item #8A of the petition form includes the date
of the recognition or certification, and item #8B includes the date
that any collective bargaining agreement covering the unit will
expire, or the date that the most recent agreement did expire, if
known. § 2422.3(a)(3)

d. The name, mailing address and work telephone number of the
contact person for each labor organization affected by issues raised
in the petition. § 2422.3(a)(4)

e. The name and mailing address, including street number, city, state
and zip code, for the petitioner. If a labor organization is the
petitioner and is affiliated with a national organization, the local
designation and the national affiliation are both included.
§ 2422.3(a)(5)

f. A description of the unit(s) affected by issues raised in the petition.
The description reflects the geographic locations and the
classifications of the employees sought to be included in, and
sought to be excluded from, the unit(s). § 2422.3(a)(6)

“Unit affected by issues raised” usually applies to the currently
certified or recognized unit. This is particularly relevant in petitions
seeking an election in a unit for which a labor organization already
holds exclusive recognition. However, petitioners that seek an
election in an unrepresented unit or a clarification or amendment
[§ 2422.1(b)] may interpret this provision to require a description of
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the proposed unit. Either way is acceptable as long as the unit
description complies with § 2422.3(a)(6).

g. The approximate number of employees in the unit(s) which is
affected by issues raised in the petition. § 2422.3(a)(7)

h. A clear and concise statement of the issues raised by the petition
and the results which the petitioner seeks. § 2422.3(a)(8)

i A declaration by the person signing the petition, under the penalties
of the Criminal Code (18 U.S.C. § 1001), that the contents of the
petition are true and correct to the best of the person's knowledge
and belief. § 2422.3(a)(9)

j- The signature, title, mailing address and telephone number of the
person filing the petition. § 2422.3(a)(10)

The petition requests the person signing the petition to name the party filing
the petition also. As required in CHM 5.2(e) the petition must distinguish the
party filing it from the representative who signs it, as required in 5.2(j) (even
though the person signing the petition may be the party filing the petition).

By signing the petition form, a labor organization/petitioner seeking exclusive
recognition certifies that it has complied with 5 U.S.C. 7111(e) by submitting
to the agency or activity and to the Department of Labor: 1) a roster of its
officers and representatives, 2) a copy of its constitution and bylaws, and 3)
a statement of its objectives.[See § 2422.3(b)]

By signing the petition form, a labor/organization/petitioner also certifies that
it has served a copy of the petition on all parties known to be affected by
issues raised in the petition (See § 2422 .4).

NOTE: The requirement in § 2422.3(a)(8) to include a clear and concise
statement of the issues raised by the petition and the results which a petitioner
seeks dictate the purpose of the petition and thus, any other information that
may be required. CHM 5.3 through 5.6 clarify additional information that is
required for the particular petition being filed. These sections, which are
repeated in CHM 20 expedite processing the petition. However, failure to
provide this information does not prevent opening the petition, if the information
that is provided reasonably complies with § 2422.3. See CHM 12 for “defective
petitions” and CHM 20 and 23 for “investigating petitions.”

5.3

Contents of petitions seeking a representation election: These petitions
seek an election to determine if employees in an appropriate unit wish to be
represented for the purpose of collective bargaining by an exclusive
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representative:

a.

As stated in CHM 5.2(f), the petitioner describes the unit claimed to
be appropriate for the purposes of exclusive recognition. The unit
description reflects generally the geographic locations and the
classifications sought to be included and those to be excluded. See
CHM 28.13 for sample unit descriptions.

The petition is accompanied by a showing of interest of not less
than thirty percent (30%) of the employees in the unit claimed to be
appropriate and estimate the number of employees in the unit.

The showing of interest and an alphabetical list are attached to the
petition.

See also CHM 20.1.2 for a supplemental checklist.

Contents of petitions seeking a determination of eligibility for dues
allotment: These petitions are filed for a determination of dues allotment in
an appropriate unit without an exclusive representative.

a.

As stated CHM 5.2(f), the petitioner describes the unit claimed to be
appropriate. The unit description reflects generally the geographic
locations and the classifications sought to be included and those to
be excluded. See_ CHM 28.13 for sample unit descriptions.

The petition is accompanied by a showing of membership of not
less than ten percent (10%) of the employees in the unit claimed to
be appropriate and estimate the number of employees in the unit.

The showing of membership and an alphabetical list are attached to
the petition.

See also CHM 20.1.3 for a supplemental checklist.

Contents of petitions seeking an election to decertify the incumbent
exclusive representative: These petitions seek an election to determine if
employees in a unit no longer wish to be represented for the purpose of
collective bargaining by an exclusive representative.

a.

b.

As stated in CHM 5.2(f), the petitioner describes the current unit.

The petition is accompanied by a showing of interest of not less
than thirty percent (30%) of the employees in the unit reflecting that
the employees no longer desire to be represented for the purposes
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of collective bargaining by the currently recognized or certified labor
organization and estimate the number of employees in the unit.

c. The showing of interest and alphabetical list are attached to the
petition.

See also CHM 20.1.4 for a supplemental checklist.

Contents of petitions to clarify, and/or amend (1) a certification in effect;
and/or (2) any matter relating to representation: As described in CHM
3.3.2, these petitions serve a variety of purposes.

a. As stated in CHM 5.2(f), the petitioner describes the currently
certified unit(s) affected by issues raised by the petition.

b. The petitioner identifies all parties affected by issues raised by the
petition, including all parties to any exclusive bargaining
relationship(s) so that the affected parties receive proper notification
of the petition.

c. Section 2422.3(a)(8), as outlined in CHM 5.2(h) requires that the
petition include a clear and concise statement of the issues raised
by the petition and the results the petitioner seeks. Typical
information includes, but is not restricted to, the following:

(1) Petitions requesting to clarify the bargaining unit status of
certain employees/positions contains a description of the
present unit and the date of recognition or certification; the
proposed clarification; the title of the position(s) sought to
be clarified, and the name(s) of the incumbent(s) currently
occupying the positions. The petitioner provides a
detailed explanation of the reasons supporting the
request. There are certain exceptions to the rule that only
positions which are occupied can be clarified. For
additional information, see RCL 15 and HOG 51.

(2) Petitions requesting to amend a recognition or
certification in effect also contain a description of the
present unit(s) and the date(s) of recognition or
certification (including the case number if known); the
proposed amendment; and a statement of reasons in
support of the proposed amendment.

(3) Petitions requesting to clarify or amend any matter relating
to representation attach:

(i) a description(s) of the present unit(s) for which
the petitioner seeks clarification;

(i) a detailed explanation of the reasons to support
the party's(ies') questions relating to the
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5.8

5.9

5.10

Contents of Petition

continued appropriateness of an existing unit(s);
(iii) a statement outlining the issues raised, if known;

(iv) the proposed results, if known. If the petition is
filed jointly, the parties may not agree on the
proposed results. In this scenario, the petition
reflects the parties’ various positions.

See also_CHM 20.1.5 for a supplemental checklist.

Contents of petitions to consolidate existing units: These petitions seek
to consolidate two or more units, with or without an election, in an agency
and for which a labor organization is the exclusive representative.

a. As stated in CHM 5.2(f), petitioner(s) seeking to consolidate existing
units describe the unit claimed appropriate for exclusive
representation and estimate the number of employees in the
proposed consolidated unit;

b. An attachment includes a description of each existing exclusively
recognized unit encompassed by the petition, the dates of
recognition or certification (including case number if known), the
name(s) and address(es) of the exclusively recognized labor
organization(s) involved, and the approximate number of employees
in each unit;

See also CHM 20.1.6 for a supplemental checklist.

Information requested on FLRA Form 24, National Consultation Rights,
and FLRA Form 26, Consultation Rights on Government-Wide Rules and
Regulations: As noted at CHM 3.5.2 of this manual, CHM 57 has been set
aside exclusively for a discussion of processing these petitions in accordance
with Part 2426 of the regulations.

Letters seeking to disclaim interest: Regional Offices may receive letters
from labor organizations that seek to disclaim interest in representing
employees in a unit for which they hold exclusive recognition. These letters
are, in effect, a request by the exclusive representative to clarify an existing
unit to reflect that it no longer represents the employees in a unit for which it
was granted exclusive recognition. The Regional Office may not docket
these letters as a case. The region contacts the labor organization seeking
to disclaim representational interest and provides prefiling assistance as
discussed in CHM 2.3, including assisting in drafting the petition.

In the event a disclaimer is filed properly on a petition form, see CHM 20.1.7
for a supplemental checklist.

Contents of petitions seeking to decertify an incumbent labor
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organization based on claims that the labor organization is subject to
corrupt influences pursuant to 5 U.S.C. 7111(f)(1): The regulations do not
expressly provide for this type of a petition. However, as the Authority’s
decision in NYNG, 53 FLRA 111 (1997) makes clear, the filing of a section
7111(f) petition requesting decertification is consistent with the Statute. In
USIA, 53 FLRA 999 (1997), the Authority held that a bargaining unit
member’s petition for decertification pursuant to section 7111(f), unlike a
decertification petition filed pursuant to section 7111(b)(1)(B), will be
considered to have been properly filed without the need for a showing of
interest. In all other respects, such a petition is processed according to the
regulations concerning petitions which do not require an election. (USIA at
1004).

Follow CHM 5.6 for contents of petitions seeking to decertify an incumbent
exclusive representative pursuant to 5 U.S.C. 7111(f)(1). In addition to the
information required on the petition form, the petitioner includes evidence
that it has obtained an initial third party determination that establishes a
reasonable cause to find corrupt and anti-democratic influences. See CHM
20.1.8, 23.9.3, RCL 10B and HOG 46B.
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6.1

6.2

6.3

General Service Requirements
PARTIES’ GENERAL SERVICE REQUIREMENTS

Overview: The regulations require that every petition, motion, brief, request,
challenge, written objection, or application for review shall be served on all
parties affected by issues raised in the filing. The service shall include all
documentation in support thereof, with the exception of a showing of interest,
evidence supporting challenges to the validity of a showing of interest, and
evidence supporting objections to an election. The filer submits a written
statement of service to the Regional Director. (See § 2422.4) (Note that the
petition form includes a certification of service - see CHM 7). All documents
filed with the Authority, General Counsel or the Regional Director shall be in
accordance with § 2429.24 through § 2429.27 unless directed otherwise in
this manual.

Specific requirements are outlined throughout this manual as appropriate.

NOTE: The service requirements in § 2422.4 are construed to exclude
from serving parties with supporting evidence that may identify
employees who voted in an election or how they voted; the names of
voters or attendees at a Montrose election or any other type of evidence
that may reveal the identity of an employee who was engaged in any
election proceeding.

Relation to Section 2422.6: Section 2422.6 also requires the Regional
Director to notify all affected parties when a petition has been filed. See
CHM 15 for detailed guidance on this section of the regulations.

Service after a party designates a representative: Once the parties have
been notified and the parties designate a representative, copies of all
documents and written communications issued thereafter are served on the
designated representative, in addition to the party. The designated
representative is served copies of all correspondence by the Regional Office
in accordance with § 2429.12. Designations of representative remain valid in
each case until a written revocation is filed. If a case is no longer within the
jurisdiction of the Regional Office where such a designation or revocation
was filed, the Regional Office immediately notifies the appropriate Regional
Office of the designation or revocation.
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Service by Petitioner

SERVICE OF THE PETITION BY THE PETITIONER: Upon filing a petition,
the petitioner is responsible for the timely service of a copy of the petition,
together with any attachments, on parties known to be affected by issues
raised by the petition. Any showing of interest or showing of membership
submitted with a petition, however, may not be furnished to any other party.
While the regulations require that a written statement of such service be filed
with the Regional Director; note that the petition form contains a statement by
the petitioner verifying service of the petition on all parties known to be
affected by issues raised in the petition. If the petitioner fails to actually
serve copies of the petition on affected parties, the petition is defective and
could be dismissed if the defect is not cured (see_CHM 12, 12.4 and 13.8).
See also U.S. Department of the Army, Headquarters, Sixth United States
Army, Presidio of San Francisco, California (Presidio), 34 FLRA 1032 (1990)
(awareness of parties of filing of an application for review not sufficient-
documents must be served).

NOTE: The service requirements in § 2422.4 are construed to exclude
from serving parties with supporting evidence that may identify
employees who voted in an election or how they voted; the names of
voters or attendees at a Montrose election or any other type of evidence
that may reveal the identity of an employee who was engaged in any
election proceeding.
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8.1

8.2

8.2.1

8.2.2

8.2.3

Where to File

WHERE TO FILE: Petitions are filed with the Regional Director for the region
in which the unit or employee(s) affected by issues raised in the petition are
located. If the unit or employees are located in two or more regions, the
petitions are filed with the Regional Director for the region in which the
headquarters of the agency or activity is located [§ 2422.5(a)].

Application: This regulation applies to cases that involve:
a. Nationwide units involving issues that are national in scope;

b. Nationwide units that raise issues that appear to be the result of a
local change; or

c. Units that raise issues that extend beyond the region’s jurisdiction.

Communication with other regions: Regional Directors are responsible
for: a) notifying other regions about these cases; b) verifying whether or
not such cases are pending in their region; and c) reaching a consensus
about how and where such cases will be processed.

Notifying other Regional Directors: Whenever a region receives a case
involving a nationwide unit in which issues are raised: 1) that may be
nationwide in scope, or 2) that may cross regional jurisdictional lines,
Regional Directors are required to send an e-mail to the other Directors
inquiring about similar cases.

Responding to e-mails: All Regional Directors are required to respond to
any e-mails inquiring about a case. The lack of a response is not interpreted
as a negative response.

Discussion and consensus: If any case involves issues that cross regional
jurisdictional boundaries or raise issues that are nationwide in scope (e.g.,
impact beyond the region’s jurisdiction; result from a nationwide
reorganization versus a local change), the affected Regional Director(s)
contacts the Regional Director where the Headquarters for the agency is
located. Together, the Regional Directors discuss, coordinate and decide
where the case(s) will be processed. If the issues appear to affect the entire
unit, the case may be transferred to the region where the headquarters is
located. If the issues appear to be local in scope, the Regional Directors
reach agreement on where the petitions will be processed. If the Regional
Directors cannot determine whether to transfer the case(s), contact the Office
of the General Counsel for assistance.

In addition, in accordance with the guidelines set forth in OGC Management
Memoranda 99-1 and 99-2, the regions may agree to transfer other
representation case(s) to other region(s) after they are filed for processing.
See CHM 63.4 for transfer and consolidation policies.
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Number of Copies

9 NUMBER OF COPIES: An original and two (2) copies of the petition and the
accompanying material are filed with the Regional Director. [§ 2422.5(b)]
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Date of Filing

DATE OF FILING: A petition is filed when it is received by the appropriate
Regional Director [see § 2422.5(c)]. A petition may be properly filed in
person, by mail (in accordance with § 2429.24) or by handing it to an agent
who is away from the Regional Office. In such circumstances, the date of
receipt is inserted in the appropriate space on the face of the petition and
also noted on the reverse side of the petition together with the Agent’s name.

If a petition is filed in an incorrect Regional Office, the petition is “received by
the appropriate Regional Director” in accordance with the regulations when
the correct Regional Office is contacted and a case number is obtained
(preferably over the phone and on the day of receipt in the wrong office). A
copy of the petition is faxed to the appropriate Regional Office and the
original is mailed. A copy of the petition is also retained in the incorrect
Regional Office’s correspondence file. Upon receipt of the petition, the
proper Regional Office may proceed with processing the case.
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Timeliness of Petitions

TIMELINESS OF PETITIONS:

General overview: Timeliness requirements for petitions are prescribed in
the Statute at 5U.S.C. 7111 and implemented at § 2422.12 of the
regulations. The Statute’s timeliness requirements apply only to petitions
seeking an election, whether filed by labor organizations, by individuals
seeking an election to decertify an exclusive representative or by agencies.
Petitions filed for the following purposes are subject to the timeliness
requirements set forth in § 2422.12:

a. To request an election to determine if employees in an appropriate
unit wish to be represented for the purpose of collective bargaining
by an exclusive representative;

b. To request an election to determine if employees in a unit no longer
wish to be represented for the purpose of collective bargaining by
an exclusive representative;

C. To clarify any matter relating to representation when a party raises
issues relating to the majority status of the currently recognized or
certified labor organization (see CHM 3.3.2).

This section contains an overview of timeliness requirements. For a detailed
discussion of substantive case law on the timeliness of election
petitions, see RCL 12. Exceptions to the timeliness requirements may be
warranted in unusual circumstances [§ 2422.12(f) and CHM 11.6].

Certain timeliness requirements may apply to the filing of amended petitions
(see CHM 13.6 and RCL 12) and the adequacy of a petitioner's showing of
interest.

Additional bars described in § 2422.14 apply to the filing of petitions seeking
elections after the withdrawal or dismissal of a petition or after the filing of a
disclaimer of interest by an exclusive representative (see CHM 11.9).

There are also bars related to the processing of election petitions during the
pendency of unit consolidation petitions (see CHM 11.10).

Election Bar: 5 U.S.C. 7111(b) precludes conducting an election in “any
appropriate unit or subdivision thereof within which, in the preceding 12
calendar months, a valid election under this subsection has been held”
[§ 2422.12(a)].

The election bar rule is applicable to units where there is no incumbent
exclusive representative. Thus, if a valid election is conducted, and no union
is certified, no election may be held in that unit or a subdivision of that unit
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within twelve months of the date the election is held. In the private sector,
the election is considered to have been held on the date the balloting is
completed, rather than the date of issuance of the certification of results of
election. See Mallinckrodt Chemical Works, 84 NLRB 291 (1949). The
Authority has not had the opportunity to issue a decision on this point. The
election bar rule does not apply to a petition seeking an election in a broader
unit, which includes the unit in which the election was conducted. See
Federal Aviation Administration, 2 A/SLMR 340 (1972). The election bar rule
also does not apply to petitions to consolidate existing units filed under
5U.S.C. 7112(d).

Certification Bar: 5 U.S.C. 7111(f) prohibits according exclusive recognition
to a labor organization:

(4) if the Authority has, within the
previous 12 calendar months, conducted a secret
ballot election for the unit described in any
petition under this section and in such election a
majority of the employees voting chose a labor
organization for certification as the unit's
exclusive representative.

The certification bar applies during the first year following the issuance of a
certification of representative, so long as no collective bargaining agreement
has been executed [§ 2422.12(b)]. This includes issuance of a certification of
consolidation of units. Once an agreement is executed, the contract bar rule
applies to the unit. An exclusive representative voluntarily waives the
certification bar when it files a petition for a broader appropriate unit which
includes the unit for which the certification was issued. See U.S. Army Corps
of Engineers, Mobile District, 2 A/SLMR 486 (1972).

Contract Bars: 5 U.S.C. 7111(f) prohibits according exclusive recognition to
a labor organization:

(3) if there is then in effect a lawful
written agreement between the agency involved
and an exclusive representative (other than the
labor organization seeking exclusive recognition)
covering any employees included in the unit
specified in the petition, unless --

(A) the collective bargaining agreement
has been in effect for more than 3 years; or

(B) the petition for exclusive recognition
is filed not more than 105 days and not less than
60 days before the expiration date of the
collective bargaining agreement. . .

Absent unusual circumstances, the Authority will dismiss an election petition
filed for a bargaining unit at a time when the unit is covered by a lawful
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written collective bargaining agreement, unless the agreement has been in
effect for more than three years or the petition is filed during the 45-day
“window period” set out in 5 U.S.C. 7111(f)(3)(B).

There are two basic issues in contract bar cases: (1) whether the agreement
asserted to bar a petition is a lawful written collective bargaining agreement
and (2) whether the agreement is free from ambiguity regarding its effective
date, so that it constitutes a bar to an election petition. An in-depth
discussion of these issues and other issues that arise in contract bar
cases can be found in RCL 12.

Thus, when a collective bargaining agreement covering a claimed unit has
been signed and dated by the activity and the incumbent exclusive
representative, a petition seeking an election or seeking to clarify a matter
relating to representation based on a challenge to the recognized or certified
labor organization’s majority status is considered timely when it is filed as
follows:

a. Not more than one hundred and five (105) days and not less than
sixty (60) days prior to the expiration date of an agreement having a
term of three (3) years or less from the date it became effective
[§ 2422.12(d)];

b. Not more than one hundred and five (105) days nor less than sixty
(60) days prior to the expiration of the initial three (3) year period of
an agreement having a term of more than three (3) years from the
date it became effective [§ 2422.12(e)]; or

C. Any time when unusual circumstances exist which substantially
affect the unit or the majority representation [§ 2422.12(f) and also
CHM 11.6].

See Appendix B, Petition Timeliness Guide, for assistance in determining the
timeliness of petitions filed during the open period of a contract.

NOTE: In Department of the Army, lll Corps and Fort Hood, Fort Hood,
Texas (Fort Hood), 51 FLRA 934, 941 (1996), the Authority decided that

where a petition is filed on the same day that an agreement is executed,
and all that remains is agency-head review pursuantto 5 U.S.C. 7114(c),
the agreement does not act as a bar. The Authority established certain
requirements that must be met at the time of execution. The notice to
the agency:

must be in writing and convey that the petitioning
union has taken all steps necessary to file a
petition with the Authority. The notice must be
served on a person having authority over agency
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negotiations, which could extend to and include
the head of the agency, and must be received on
the same day that the petition is filed but prior to
the point at which the collective bargaining
agreement is executed. Receipt of the notice
must be verifiable through documentary
evidence. (footnotes omitted)

The region decides whether the petitioner followed these requirements.
Once it has been established that the petition is timely and met the prima
facie showing of interest requirements, it is given equivalent status. U.S.
Department of Defense Dependents School, Panama Region, 44 FLRA 419
(1992).

Bar during 5 U.S.C. 7114(c) review: A petition seeking an election is not
considered timely if filed during the period of agency head review under 5
U.S.C. 7114(c). This bar expires upon either the passage of thirty (30) days,
absent agency head action, or upon the date of any timely agency head
action [§ 2422.12(c)].

The Statute at 5 U.S.C. 7114(c) provides for agency head approval of
collective bargaining agreements. If the agency head does not approve or
disapprove the agreement within 30 days of the date it was executed, the
agreement takes effect and is binding on the parties. Section 2422.12(d)
imposes a bar on the filing of an election petition during the agency-head
review period. See also Federal Aviation Administration, 2 A/SLMR 340
(1972); Federal Aviation Administration, Case No. 22-3711(RO), 1 Rulings on
Requests for Review 258 (1973).

Unusual circumstances: A petition seeking an election or a determination
relating to representation matters may be filed at any time when unusual
circumstances exist that substantially affect the unit or majority
representation [§ 2422.12(f)].

Petitions seeking resolution of matters related to representation (e.g.,
petitions that question the appropriateness of an established unit due to a
substantial change in the character and scope of the unit) are usually filed at
the time of the organizational changes. These events do not necessarily
coincide with contractual window periods. The filing of such a petition during
the term of a contract is taken as an assertion that unusual circumstances
exist, whether or not the petitioner actually uses this term of art. See
Department of State, Bureau of Consular Affairs, Passport Services, 35
FLRA 1163 (1990); U.S. Department of the Interior, Indian Health Service,
Gallup Indian Health Center, Gallup, New Mexico, 48 FLRA 890 (1993).

For detailed discussion of specific situations involving unusual
circumstances, see RCL 12, Timeliness.
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Premature extension: Where a collective bargaining agreement with a term
of three (3) years or less has been extended and signed more than sixty (60)
days before its expiration date, the extension will not serve as a basis for
dismissal of a petition seeking an election filed in accordance with this
section [§ 2422.12(g)].

An agreement executed by the parties more than sixty days before the
expiration of the current agreement is considered premature for contract bar
purposes. Such agreements modify or extinguish the 45-day “window
period” established by 5 U.S.C. 7111(f)(3)(B). Accordingly, the Authority will
not recognize a premature extension of an agreement as a bar to an election
petition. See Department of Health and Human Services, Boston Regional
Office, Region 1, 12 FLRA 475 (1983) (DHHS). The premature extension
analysis applies solely to the extension of agreements having a term of three
years or less. If an agreement has a term of more than three years, it serves
as a bar to an election petition only during its initial three year period
[§ 2422.12(e) and CHM 11.4].

Contract requirements: Section 2422.12(h) describes requirements.

Collective bargaining agreements, including
agreements that go into effect under 5 U.S.C.
7114(c) and those that automatically renew
without further action by the parties, do not
constitute a bar to a petition seeking an election
under this section unless a clear and
unambiguous effective date, renewal date where
applicable, duration, and termination date are
ascertainable from the agreement and relevant
accompanying documentation.

This provision tracks existing case law and places in one section all
requirements concerning a contract as a bar to a petition seeking an election.
See U.S. Department of the Interior, Redwood National Park, Crescent City,
California, 48 FLRA 666 (1993); U.S. Department of Health and Human
Services, Social Security Administration, 44 FLRA 230 (1992); Florida (Air)
National Guard, St. Augustine, Florida, 43 FLRA 1475 (1992); U.S.
Department of Housing and Urban Development, Newark Office, Newark,
New Jersey, 37 FLRA 1122 (1990); Department of the Army, U.S. Army
Concord District Recruiting Command, Concord, New Hampshire, 14 FLRA
73 (1984).

Withdrawal or dismissal of petition: Section 2422.14 describes the
consequences of a withdrawal or dismissal of a petition seeking an election.

Withdrawal/dismissal less than sixty (60) days before contract expiration
or anytime after the expiration of the agreement: When a timely filed
petition seeking an election is withdrawn or dismissed by the Regional
Director less than 60 days before the expiration of a contract covering the
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11.9.3

11.10

11.10.1

Timeliness of Petitions

employees affected, or anytime after the expiration of the agreement, another
petition seeking an election is not considered timely if filed within a ninety (90)
day period from either:

a. the date the withdrawal is approved; or

b. the date the petition is dismissed by the Regional Director when no
application for review is filed with the Authority; or

c. the date the Authority rules on an application for review.

The section applies to all contracts, not just those having a term of 3 years or
less. Other pending petitions that have been timely filed concerning any
portion of the incumbent’s unit, will continue to be processed [see
§ 2422.14(a)].

Withdrawal by petitioner: A petitioner who submits a withdrawal request for
a petition seeking an election that is received by the Regional Director after
the notice of hearing issues or after approval of an election agreement,
whichever occurs first, is barred from filing another petition seeking an
election for the same unit or any subdivision of the unit for six (6) months from
the date of the approval of the withdrawal by the Regional Director
[§ 2422.14(b)].

Withdrawal by incumbent: When an election is not held because the
incumbent disclaims any representation interest in a unit, a petition by the
incumbent seeking an election involving the same unit or a subdivision of the
same unit is not considered timely if filed within six (6) months of cancellation
of the election.[§ 2422.14(c)].

Timeliness of petitions while other petitions requesting to consolidate
existing units are pending: Petitions affected by the filing of a petition
seeking to consolidate existing units are processed as follows:

Prior petitions seeking an election or resolution of a matter relating to
representation due to changes in the character and scope of the unit: If
a petition seeking an election or seeking to resolve a matter relating to
representation due to changes in the character and scope of the unit is filed
prior to the filing of a related petition to consolidate units, this petition is
resolved before the affected unit may be included in the proposed
consolidated unit. See Department of Transportation, Federal Aviation
Administration, 4 FLRA 722 (1980), that provides background information on
these provisions.

Office of the General Counsel
Representation Case Handling Manual



Timeliness of Petitions

11.10.2 Subsequent petitions seeking an election: Any petition that seeks an
election in any existing exclusively recognized unit covered by a pending
petition to consolidate existing exclusively recognized units is required to be
filed in a timely manner and satisfy the election, certification and agreement
bars. Petitions filed after the related unit consolidation petition (is filed) are
held in abeyance pending the processing of the petition to consolidate. Upon
the issuance of a certification on consolidation of units, the petitioner is given
thirty (30) days from the issuance of the certification to submit a sufficient
showing of interest in the consolidated unit. If the petitioner obtains a
sufficient showing of interest, the petition is processed and an appropriate
certification is issued.
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121

12.2

12.2.1

12.2.2

Defective Petitions

DEFECTIVE PETITIONS: This section presents an overview of defective
petitions. Defective petitions either prevent the case from being opened
immediately or prevent the Regional Director from taking action on the case
pursuant to § 2422.30(c). The nature of the defect determines whether the
petition can be opened and its ultimate disposition. A basic understanding of
defective petitions is required before processing any petition. This section
distinguishes between defective petitions that prevent a case from being
opened and those which prevent the Regional Director from taking action on
the petition.

General policy requirements: All petitions are docketed even though a
petition may be defective. Itis imperative that the Regional Director review all
incoming petitions immediately to identify any defects. Delays in identifying
and acting upon defects could eventually affect the processing of a petition.
For instance, when a petition seeking an election is filed during the open
period of a contract, the Regional Office quickly establishes whether the
petitioner has submitted an adequate prima facie showing of interest. If the
showing is inadequate, the Region’s failure to make a timely determination
could deny the petitioner an opportunity to submit additional showing of
interest timely (see CHM 18).

What is a defective petition: A petition is defective if it does not comply with
the filing requirements set forth in § 2422.3 at the time it is filed. A defective
petition differs from one in which it does not appear that it can be processed
(for example, when a petition is clearly untimely). See CHM 15.8.

Defects which prevent a case from being opened: In certain cases, the
petition is docketed, but it cannot be opened because the petitioner has not
complied sufficiently with the regulations to warrant further processing of the
case. Usually, the petition form is missing crucial information or the showing
of interest in election or dues allotment cases is not attached. The Regional
Director determines whether a petition is defective and cannot be opened
(CHM 12.3).

Defects which may prevent the Regional Director from taking action on
the case: Some petitions do not comply fully with the filing requirements, but
the procedural defects do not warrant delaying opening the case. These
petitions are defective, but may be opened (CHM 12.4). However, the
petitioner corrects the procedural defect before the Regional Director can take
action on the case pursuant to § 2422.30.
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Examples of defective petitions that may not be opened and delay initial
communications with the parties: Such petitions cannot be opened and
can only be cured by an amended petition. See CHM 13 for guidance on
amending petitions:

a. The petitioner did not sign the petition form;

b. The petition was not filed on the correct form or a reasonable
facsimile of the correct form (FLRA Form 21);

C. The petitioner did not explain the purpose of the petition or the
stated purpose is so unclear given the other information provided
with the petition that it raises questions about what the petitioner is

seeking;
d. The unit description is not provided;
e. In a petition seeking an election, the showing of interest is not

provided or in a petition seeking a determination of eligibility for dues
allotment, the showing of membership is not provided;

f. The preliminary showing of interest in an election petition cannot be
checked because crucial information is missing on the petition form;

g. The petitioner does not identify any parties affected by issues raised
by the petition; or

h. A local activity or labor organization files a petition on a matter
relating to the representation of employees who are part of a
nationwide exclusive bargaining unit or an agency-level consolidated
unit. The names of the petitioner and agency affected by issues
raised do not reflect the parties to the certification. Additionally, the
local activity or local labor organization does not appear to be
authorized to represent the party to the recognition/certification.
(see CHM 4.7, 14.2 and 20.1.1 for handling procedures).

If a petition is defective as described in this subsection, the region notifies the
petitioner telephonically (CHM 20.2) and the Regional Director sends a
confirming letter as set forth in Figure 12.3 (with the exception of showing of
interest defects - see below). The letter will advise the petitioner of the defect
and state that absent an amended petition that corrects the defect, the
petition will be dismissed.

NOTE: If the petition is defective because the petitioner seeking an
election failed to submit a showing of interest or to complete Item #3,
the

agent contacts the petitioner immediately since Authority case law
requires that any showing of interest must be received not later than the
last day on which the petition may be filed timely. Similarly, the showing
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Defective Petitions

must be adequate. CHM 18.9 establishes unique time limitations for
perfecting an inadequate showing of interest.

Examples of defective petitions that may be opened and do not delay
initial communications with the parties:

a. The unit description is unclear or inaccurate;

b. The purpose of the petition and the results the petitioner seeks are
unclear, but reasonably comply with §§ 2422.3(a)(8) and 2422.1, or
provide sufficient information to warrant opening the case (see also
NOTE at CHM 5.2);

C. The petitioner did not serve a copy of the petition on all parties
known to the petitioner to be affected by issues raised by the
petition;

d. The petitioner did not submit an alphabetized list of names
constituting the showing of interest although the showing was
attached;

e. Information pertaining to potential parties affected by issues raised
appears inadequate.

The petitioner is notified of these defects telephonically which is confirmed by

letter signed by the Regional Director as shown in Figure 12.4. See also
CHM 20.2. The petitioner is provided with specific guidance on the information
needed to correct the defect. Forinstance, if a petitioner fails to serve a copy
of the petition on any party that the petitioner knows to be affected by issues
raised by the petition, the petitioner is instructed to serve a copy of the petition
on all known parties. The case, however, can be opened because the parties
can be identified and the petition is clear in other respects. If the petitioner
subsequently fails or refuses to comply with the regulations, the petition could
be subject to dismissal.

NOTE: An amended petition may not be necessary to cure the defective
petition described in CHM 12.4. The Regional Director has discretion in
such instances to decide when an amended petition is required (CHM

13.8.2d).

What happens to defective petitions: A petition will be dismissed if a
petitioner does not comply with the Regional Director’s request to
correct a defective petition either by amending the petition or otherwise
complying with the regulations. Regional personnel are available to
assist the petitioner in amending the petition. Specific guidelines for
processing defective petitions are found in CHM 13 (amending a
petition) and CHM 20 (reviewing the sufficiency of petitions and
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processing defective petitions).

NOTE: Ultimately, the Regional Director decides whether to require an
amended petition; however, the petitioner decides whether to amend a
petition.
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13.1

13.2

13.3

13.4

Amending a Petition

AMENDING A PETITION: The petitioner on his/her own initiative may add or
delete from the original or last amended petition, irrespective of the
developments of the pending investigation. This section provides guidance
on determining when to require an amended petition and on assisting
petitioners in filing an amended petition.

General requirements: No change or correction can be made in a petition
after it has been filed and docketed unless an amended petition is filed. An
amended petition is required when:

a. The petition is defective and cannot be opened as filed;

b. The petitioner changes the identity or size of the unit; or

c. The petitioner significantly changes the purpose(s) of the petition,
issues raised by the petition, and/or the results sought by the
petition.

Purposes of amending a petition: There are three (3) basic purposes in
amending a petition with respect to the unit:

a. to correct defects due to omissions or ambiguities;
b. to change the identity or size of the unit; and/or
c. to change the purpose(s) of the petition.

How to file: A petition is amended only by completing the appropriate new
form. Thus, except as noted below, a petition cannot be amended by oral or
written request. An amended petition is designated by inserting “AMENDED”,
“FIRST AMENDED” or “SECOND AMENDED” etc. before the word “petition.”
Since an amended petition replaces the original petition, all items in the
original petition which are not changed by the amended petition are restated
in the amended petition. For example, when filing an amended petition to
correct the name of the activity or agency, all remaining entries contained in
the original petition are restated, unaltered, in the amended petition. Any
change, however slight, from the original petition, constitutes an
amendment with respect to that item.

An exception to the rule that a petition is amended by submitting a new form
occurs when the petitioner seeks to amend its petition during a hearing (see
HOG 18.7).

Who may file: An amended petition may be filed only by the petitioner or the
petitioner's designated representative.
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13.6

13.7

13.7.1

13.7.2

13.7.3

13.8

13.8.1

13.8.2

Amending a Petition

Service and filing requirements: The service and filing requirements
discussed in CHM 7 through 10 apply to amended petitions.

When to file: The regions contact the Office of the General Counsel
whenever questions arise concerning any timeliness issues raised by the
filing of an amended petition. See RCL 12.

Regional Office assistance provided in amending petitions:

Policy: A single petition permits a flexible approach to resolving issues
concerning the representation of employees by labor organizations covered
by the Statute. Regional Office personnel may render assistance to the
petitioner, including soliciting amended petitions when such amendments
clarify the purpose for which the petition was originally filed or assist the
affected parties in narrowing or resolving the issues raised by the petition.
Regional Office personnel exercise the same care and judgement in
discussing amending a petition as in any other phase of case processing.

Assisting the petitioner: Regional Office personnel may provide assistance
to the petitioner, as appropriate, by talking to or meeting separately with the
petitioner or jointly with all parties known to be affected by issues raised in the
petition. Regional Office personnel may provide reasonable technical
assistance by furnishing appropriate forms or suggesting wording on the
petition form itself. Regional Office personnel may also assist the petitioner in
defining issues consistent with § 2422.13. To the extent the Regional Office
personnel utilize alternative dispute resolution techniques to discuss, narrow
and if possible, resolve issues, Regional Office personnel are cognizant at all
times of the requirement to be consistent with the Statutory requirements for
appropriate units and unit eligibility (see also CHM 1 and 25, and HOG 2.3).

Ethical considerations: Regional Office personnel ensure that their actions
do not lead to an appearance of undue assistance to a party. Regional Office
personnel are the Authority's representative, and that all parties expect
objective consideration of their interests and positions.

Guidance on determining whether to require an amended petition:

Defective petitions that prevent a petition from being opened: Any
omissions from the petition form, or the failure to submit a showing of interest,
preclude the case from being opened. As discussed in CHM 12.3, such
defects are corrected by amending the petition before a case can be opened.
Defective petitions that may prevent the Regional Director from taking
action on a case: Certain defects as discussed in CHM 12.4 may be
corrected during the initial stages of processing without filing an amended
petition. The Regional Director has discretion in these circumstances to
require an amended petition. Listed below are some examples of petitions
defective because of omissions or ambiguities, and guidance on determining
whether to require an amendment.

a. Editing the unit description in an election petition to reflect statutory
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Amending a Petition

exclusions does not require an amended petition, but can be
accomplished in the agreement for election and subsequent Notice
of Election.

b. Providing proof of service does not require an amended petition (if a
party alleges it was not served), but rather a letter certifying that
service was effectuated; however, the failure to actually effect
service of copies of petitions could be the basis for dismissal of
petition (see CHM 7 and Presidio, 34 FLRA at 1034).

C. Clarifying a poorly worded unit description or statement of the
purpose of petition may not necessarily require an amended petition
if in the Director's view the intent is clear and/or the existing
certification is accessible and reflects substantially the same unit.

d. The regulations require the petitioner to submit an alphabetized list
constituting the showing of interest with the actual showing of
interest(CHM 18.2 and 18.9). The Regional Director has discretion to
require an amended petition if the petitioner fails to submit an
alphabetized list of names. The Regional Director may also exercise
discretion in requiring the alphabetized list in cases where the unitis
very small. Otherwise, this list is obtained during the investigation.

Amendments to change the identity of the unit: A petition is usually
amended when the identity of the unit is changed:

a. A unit changes its identity when there is a change in the scope of a
unit. For example:

> an entirely different classification of employees is added to a
proposed unit or the geographical boundaries of a proposed unit are
expanded, thus changing the scope, i.e., the identity of a unit.

b. A unit may change its identity if the size of the unit changes.
Employees may be added to a proposed unit without involving the
inclusion of any new job categories. For example:

> a unit of General Schedule employees may be amended to include
regular part-time employees each of whom is classified as a General
Schedule employee. In this instance, the petition is amended
because of a change in the size of the unit. Regional Directors have
discretion to decide if changes in the size of a unit affect the identity
of a unit and thus, require an amended petition.

Absent an amended petition, parties that may be affected by issues raised in
the petition cannot be identified and notified of the petition and be given the
opportunity to intervene. Parties already named also have no opportunity to
respond to changes in the petition if an amendment is not filed.
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Exceptions to requirement to amend petition: A labor organization files a
petition for a unit of employees and during the course of the investigation,
issues are raised with respect to the eligibility of certain employees in the unit
pursuant to 5 U.S.C. 7112(b). In these cases, the region has discretion to
require the union to amend the petition to exclude the disputed employees if it
indicates that it may be willing to proceed to an election on the employees
who are found to be eligible. See National Mediation Board, 54 FLRA 1474
(1998), where the Authority stated the petitioner was not required to amend its
petition when it did not intend to change the unit description. An amendment
is not required to exclude positions based on the statutory exclusions if the
unit description otherwise remains valid.

Another exception is during a hearing. An amended petition is not required
when the Hearing Officer requests the petitioner at a hearing whether it is
willing to go to an election on a unit different than what was petitioned for in
the event the Regional Director finds an alternative unit appropriate. See HOG
32.12 and 35.8.

Amendments to change the purpose(s) of the petition: A petitioner is
required to amend the petition when the petitioner changes the purposes for
which the petition was initially filed. Examples include:

> A petition is filed to clarify a matter relating to a reorganization
following a reorganization. During the processing of the petition, the
petitioner realizes the extent of the reorganization and seeks to
amend the purpose of the petition to reflect the impact of the
reorganization on other units, parties, etc.

> A labor organization files a petition seeking an election to represent
a unit of employees without an exclusive representative. While the
petition is being processed, the petitioner concludes that it might not
have the showing of interest to support its petition, but would have
the showing of membership to support a petition for dues allotment.

NOTE: An amended petition is not required when the petitioner decides
to add a proposed unit to an existing unit. The purpose of the petition
has not changed nor have the showing of interest requirements
regardless of the petitioner’s intent to represent the employees in a
separate appropriate unit or as part of an existing unit.

Effect of amended petitions on parties, timeliness, posting, showing of
interest: Amended petitions may change the scope or purpose of the petition,
and the parties who may be affected by issues raised in the petition.
Amended petitions that change the scope of the petition may also change the
showing of interest requirements. See applicable sections of this manual for
a discussion of the effects of an amended petition on:

a. notification of parties affected by issues raised by an amended
petition - CHM 15.11;
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posting requirements - CHM 16.8;

effect on showing of interest - the showing of interest is re-evaluated
whenever there is a change in the size of the unit, due either to an
amendment on the petitioner's own motion or to the Regional
Director’s or Authority’s decision on eligibility or unit issues - CHM
18; NOTE: a petitioner is required to submit the requisite
showing of interest at the time the amended petition is filed [see
U.S. Department of the Interior, National Park Service, Washington,
DC, 55 FLRA 311, 315 (1999)] and CHM 18.1 and CHM 18.13.6;
and

timeliness - RCL 12, HOG 48 and CHM 11.
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14.1

14.2

14.3

General Communications

INITIAL COMMUNICATIONS
CHM 14 through 17

GENERAL REQUIREMENTS FOR COMMUNICATING WITH THE PARTIES:

Overview: Immediately after docketing a petition, the Regional Director
acknowledges receipt of the petition by sending an appropriate letter to the
petitioner and/or any labor organization, agency or activity affected by issues
raised by the petition. The contents of opening letters are dependent on the
purpose and sufficiency of the petition (CHM 15 - information about
notification). Normally, a petitioner is not sent a letter acknowledging receipt
of the petition unless the petition is defective (CHM 15.4). A petition is
opened when the region sends letters to affected parties notifying them of the
petition (CHM 15.8). The petitioner receives copies of these letters (CHM
15.4.3). At a minimum, initial correspondence to the parties includes a copy
of the petition and a request for a designation of representative (FLRA Form
75). The cover letter also designates the name and telephone number of the
agent to whom the case is assigned (CHM Figures 15.8A & B, 15.9).

Once the petition is opened and the affected parties are designated, the
Regional Director is required to serve copies of every amended or cross
petition and any documents emanating from the region on all affected parties.

Designation of representative: As set forth in CHM 14.1, a designation of
representative, is sentto all parties. FLRA Form 75, Notice of Designation of
Representative, is for the convenience of the parties and notifies the Regional
Office of the name and address of their counsel or other representative.
However, any written designation, signed by a person in an official capacity
with authority to bind a party, is sufficient. If an FLRA Form 75 or other written
statement of designation is not submitted by a party, the petition is processed
utilizing the name and address stated on the petition for that party.

NOTE: A petition filed by a local activity or labor organization on a
matter relating to the representation of employees who are part of a
nationwide exclusive bargaining unit or an agency-level consolidated
unit is not defective if: (see CHM 4.7 for details and CHM 12.3)

1) the parties to the certification appear on the caption of
the petition (Items #3 and #4);

2) the petition reflects that the parties to the certification
are the parties that are filing the petition; and
3) the local activity or labor organization that is filing the

petition on behalf of the certified representatives
confirms it has been designated as the petitioner’(s)
representative.

Service of documents on designhated representatives: After a party
designates a representative, copies of all documents and subsequent written
communications are served on the designated representative and a copy is
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sent to the party in accordance with § 2429.12 (service by the Authority and
Regional Directors) and § 2429.27 (service by the parties) (see CHM 6.3).
Such designation remains valid until a written revocation is filed. If a case is
no longer within the jurisdiction of the Regional Office where such a
designation or revocation was filed, the Regional Office immediately notifies
the appropriate Regional Office of the designation or revocation.

Notification of change in assighment: In the event that a change is made in
the agent assigned to the case, the Regional Office promptly notifies the
parties by letter (see Figure 14.4).
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15.1

15.2

15.3

Opening Procedures: Identifying and Notifying Potential Parties

IDENTIFYING AND NOTIFYING POTENTIAL PARTIES ABOUT PETITION:
This section discusses requirements and procedures for identifying and
notifying parties that may be affected by issues raised by the petition. These
procedures “begin the opening process.”

Correlation between petitioner responsibility to serve and Regional
Office responsibility to notify: The
regulations require the petitioner to
serve a copy of the petition on all parties
known to be affected by issues raised by
the petition. Section 2422.6(a) places
additional responsibilities on the
Regional Director to notify any labor
organization, agency or activity that the
petitioner has named as being affected
by issues raised by the petition and to
make reasonable efforts to identify
and notify any other labor
organization, agency or activity
affected by issues raised by the
petition (initially discussed in CHM
6.2).

Contents of notification: Section 2422.6(b) requires Regional Directors to
notify any labor organization, agency or activity affected by issues raised by
the petition of:

a. the name of the petitioner;

b. the description of the unit or employees affected by issues raised in
the petition; and

c. a request that all affected parties advise the Regional Director in
writing of their interest in the issues raised in the petition.

Sample letters are discussed in CHM 15.8 and 15.9.

Requirements for notification: The region takes the following actions prior
to notifying any labor organization, agency or activity identified as affected by
issues raised in the petition:

a. Review the petition carefully for sufficiency and clarity. The agent
reviews the petition for compliance with the filing requirements and
verifies that the petition is otherwise sufficient. Any labor
organization, agency or activity notified of the petition by the region
is entitled to understand from the attached petition what the
petitioner is seeking. The purpose of the petition, description of unit
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15.4.1

15.4.2

15.4.3

15.5

15.5.1

15.5.2

Opening Procedures: Identifying and Notifying Potential Parties

affected by issues raised and the results the petitioner seeks have to
“make sense.” CHM 15.4 and_CHM 20.1.

b. Identify any labor organization, agency or activity that is affected by
issues raised by the petition. Only after the petition is examined for
sufficiency and clarity can the region properly identify parties that
may be affected by issues raised by the petition (CHM 15.5).

c. Prepare the letters (CHM 15.8 and 15.9). These steps are described
more fully below.

Notification to petitioner: The first step determines whether the petition is
sufficient and can be opened. For a checklist on reviewing the sufficiency of
petitions, see CHM 5 and 20.

If the petition is defective and cannot be opened as described in CHM 12.3,
the region notifies the petitioner and sends a confirming letter in Figure 12.3
or an Order to Show Cause, as appropriate.

If the petition is defective, but can be opened as described in.CHM 12.4, the
region notifies the petitioner of the defects and sends a confirming letter as
shown in Figure 12.4. Since the petition can be opened, the region proceeds
with steps “b” and “c” as outlined in CHM 15.3.

If the petition is not defective, the region is not required to send the petitioner
a separate acknowledgment of the filing. A copy of the region's notification
letter(s) to the other parties is sufficient notification that the petition has been
docketed and opened.

Identifying labor organizations, agencies or activities affected by issues
raised by the petition:

Party as used in § 2422.6(a): “Party” as used in § 2422.6(a) applies to any
labor organization, agency or activity identified by the parties as being
affected by issues raised by the petition and any other labor organization,
agency or activity that the Regional Director has identified and notified as
affected by issues raised by the petition. (See also § 2421.11 for a general
definition of party.)

Definition of “affected by issues raised”: The phrase “affected by issues
raised,” as used in Part 2422, includes labor organizations, agencies, or
activities having a connection to employees affected by, or questions
presented in, a proceeding (See § 2421.21 for a general definition).

Examples of labor organizations, agencies or activities that may have a
connection to employees affected by, or questions presented in a proceeding
include:
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a. petitioners in related cases;

b. agencies or activities whose employees are the subject of the
petition;

c. agencies or activities whose employees may be affected by issues

raised in the petition, such as agencies whose employees were
affected by a reorganization;

d. an incumbent labor organization (any labor organization that is the
currently recognized or certified exclusive representative);

e. a labor organization that has shown that it has an interest in
representing employees in the unit involved, either:

(i) named in the petition;

(ii) designated by the agency or activity as having a possible
interest in any of the employees in the unit;

(iii) named previously in a case closed within the past two (2)
years involving the same employees;

f. a labor organization that has shown that it has represented
employees involved in the subject petition.

g. national unions whose local unions are seeking to re-affiliate (see
New Mexico Army and Air National Guard, 56 FLRA 145 (2000)).

h. agencies at the departmental or command level when a
reorganization emanates from the higher level organization and the
reorganization may affect more than the unit that is the subject of the
petition.

NOTE: Based on recent Authority case law there are potentially three
types of parties subject to this provision: 1) A labor organization,
agency or activity identified as “affected by issues raised” and is
automatically permitted to participate in the petition as an incumbent
labor organization or employing agency; 2) a labor organization, agency
or activity that is required to intervene in the petition in accordance with
§2422.8; and 3) parties that are “affected by issues raised” by the
petition but who do not qualify as automatic parties or intervenors
pursuant to § 2422.8. These parties are considered “interested parties”
and are required to request to participate in the petition. See CHM 17
for specific guidance on this issue and Utah Army National Guard, U.S.
Department of the Army, Draper, Utah (Utah ARNG), an unnumbered
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Authority Decision denying an application for review in Case No. DE-RP-
80021, (1999) and Long Beach Veterans Administration Medical Center,
Long Beach, California, 7 FLRA 434 (1981).

Checklist for identifying labor organizations, agencies or activities
affected by issues raised by a petition: What follows is a checklist to aid
Regional Office personnel in identifying labor organizations, agencies or
activities affected by issues raised by a petition:

a.

Review the petition for procedural compliance with filing
requirements (see_CHM 5 and 20). If the petition appears to be filed
in accordance with the regulations, make a list of the parties
identified by the petitioner.

Review the petitioner's statement of the issues raised by the petition
and the results the petitioner seeks. Does the statement provided
generally explain whether the petition is for one or more of the
following purposes (CHM 3):

(i) an election to determine if employees in an appropriate unit
wish to be represented for the purpose of collective
bargaining by an exclusive representative [§ 2422.1(a)(1)(i)
and CHM 3.2.1a]; and/or

(i) a determination of eligibility for dues allotment in an
appropriate unit without an exclusive representative
[§ 2422.1(a)(1)(ii) and CHM 3.2.1b]; or

(iii) an election to determine if employees in a unit no longer
wish to be represented for the purpose of collective
bargaining by an exclusive representative [§ 2422.1(a)(2)
and CHM 3.2.2].

(iv) to clarify, and/or amend [§ 2422.1(b)]:

- a recognition or certification then in effect (CHM
3.3.1); and/or

- any other matter relating to representation (CHM
3.3.2);

(V) to consolidate two or more units, with or without an
election, in an agency and for which a labor organization is
the exclusive representative [§ 2422.1(c) and CHM 3.4].

(vi) to decertify the exclusive representative pursuant to
5 U.S.C. 7111(f)(1) (CHM 3.6);
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C. Once the purpose is identified, review the petition and outline the
unit:
(i) Does the petition describe the unit affected by issues

raised in the petition; name the agency or activity involved;
clearly define the geographic locations and classifications
of the employees included (or sought to be included) in,
and excluded (or sought to be excluded) from, the unit?

(i) Does the petition reflect that the unit was previously
certified?
d. Check the certification database and other case records in the

Regional Office for information about parties and an up-to-date
description of the unit. Do these records reflect that there were
other parties involved in previously filed cases? For instance, if the
unit was recently certified, were there any intervenors in the original
representation case? Are there other labor organizations at the
agency/activity who participated as intervenors?

e. Use the OPM reference, “Union Recognition in the Federal
Government” if necessary, to check unit recognitions or
certifications.

f. Contact the petitioner and the employing agency/activity in
accordance with the guidelines in CHM 20. Discuss the petition with
both parties (see CHM 20.2 - petitioner contact, CHM 20.4 - party
contact) and ask whether either party knows of any other labor
organization or agency/activity that could be affected by issues
raised by the petition.

g. Document the case file concerning the region’s efforts to identify
labor organizations, agencies or activities affected by issues raised
by the petition, the region’s determination/decision with respect to
naming affected parties and an explanation of any adverse
determination concerning potential parties (see also CHM 15.12and
CHM 26.2).

The Regional Director determines whether a defective petition and/or a
petitioner's failure to adequately identify affected parties delays processing
the case (CHM 12).

If a labor organization, agency or activity is not identified at the outset, it is
notified of the petition, in the form and manner indicated below, as soon as its
interest becomes apparent. For purposes of initial communications, it is
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Opening Procedures: Identifying and Notifying Potential Parties

preferable to err on the side of notifying a potential party rather than on the
side of ignoring it.

Blanket requests for notice of “all” petitions: Blanket requests for notice
of “all” petitions are not honored. Similarly, blanket requests from National
Level Agencies and Labor Organizations to be considered as a “party” in all
representation proceedings are denied. There are two exceptions, noted
below, pertaining to petitions affecting nationwide exclusive or agency-level
consolidated bargaining units or petitions filed by a local labor organization
placed in trusteeship.

Exceptions to blanket requests for all petitions:

Petitions affecting nationwide exclusive or agency-level consolidated
bargaining units: Appendix C is a listing of all agencies and labor
organizations which have nationwide exclusive recognition or a certification of
consolidation of units at an agency level. Whenever a region receives a
petition involving employees who are part of either a nationwide exclusive unit
or an agency-level consolidated unit, the parties to the respective
certifications are notified of the petition and thereafter, served with copies of
all correspondence. As discussed in CHM 4.7 and 14.2, such petitions are
defective and amended if: 1) the parties to the certification are not on the
caption of the petition and named as the petitioner(s); and 2) the party filing
the petition is not authorized to represent the certified agency or labor
organization. Regardless of the status of the petition, the parties to the
certification are notified of the filing of the petition.

Petitions involving local labor organizations that have been placed in
trusteeship: Once a region learns that a local labor organization has been
placed in trusteeship, the trustee is served with a copy of the petition (see
CHM 4.8, CHM 6 and 15.8). If the trustee seeks to intervene, s/he is
permitted to do so with the right to file an application for review with the
Authority (CHM 17).

NOTE: Consistent with the policy set forth in CHM 15.5.2, whenever a
petition is filed to amend a recognition or certification to reflect a
reaffiliation from one labor organization to another, Regional Offices
notify the national union initially of the filing of the petition under
§ 2422.6. See CHM 17.13.1 for a discussion on party status.

Opening notification letters: The letter notifying parties identified as
being affected by issues raised by the petition serves to open the case.
This letter notifies parties about the petition, provides information about
participating in processing the petition and seeks specific information
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necessary for processing the case. The best practice is when the region
contacts parties and potential parties telephonically before the region sends
out these letters (CHM 20.4).

NOTE: There may be circumstances where it is not appropriate to send
out opening letters even though the petition may not be defective.
These cases do not appear as if they can be processed for substantive
reasons and it is not be efficient to open them using the standard
opening letters unless the petitioner can show why the petition should
be processed. For instance:

a. If it does not appear that the petition is timely filed, an Order to
Show Cause requests the petitioner to explain why the case
should be processed is more appropriate than sending out
opening letters. All parties are offered an opportunity to file a
position.

b. An Order to Show Cause is an appropriate procedure to use
when the petitioner has not established a question of
representation in an election petition (i.e., petitioner seeks to
sever a group of employees from an existing unit). The Order
requests the petitioner to show cause why the current unit is
inappropriate (CHM 59). All parties are offered an opportunity
to file a position.

In these cases, the Order to Show Cause is the act that “opens” the
case. If the response to the Order to Show Cause raises issues that
warrant processing the case further, the Regional Director issues the
standard opening letters and the notice to employees. If not, the
Regional Director issues a Decision and Order that includes sufficient
facts and analysis to support the Regional Director’s legal
conclusion(s) and dismisses the petition.

There are three types of notification letters:

a. a joint letter to the employing agency and/or incumbent labor
organization in election or dues allotment cases filed pursuant to
§ 2422.1(a) (CHM 3.2), (letter discussed in CHM 15.9 and Figure
15.9);

b. a joint letter to the employing agency and/or incumbent labor
organization in cases filed pursuant to §§ 2422.1(b) and (c) (CHM
3.3 and 3.4) (letter discussed in CHM 15.8.2 and 15.8.3 and Figure
15.8A); and

Note: an incumbent labor organization and an employing
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agency or activity are automatic parties to any petition
[§§ 2422.8(d) and (e)]. See also_CHM 17.7. In a unit
consolidation petition that seeks to consolidate units on an
agency level or organizational level that is higher than where
the current certifications lie, the agency or activity and the
union which will be named on a Certification of Consolidation
of Units are automatic parties. In addition, the local activities
and unions named on the certifications which the petitioner
seeks to consolidate are also automatic parties since they are
the actual parties to the certification and “hold the cert.”
These parties are notified of the petition (send a Figure 15.8A
letter, but no posting). See also CHM 20.1.6 and 20.4.3.

a joint letter to other labor organizations, agencies or activities
identified by the petitioner or the Regional Director as being
affected by issues raised in the petition (letter discussed in CHM
15.8.2 and 15.8.3 and Figure 15.8B). This letter is used for
notifying potential parties in petitions filed for any purpose.

Note: these potential parties are required to intervene pursuant
to §§ 2422.8(c) and (f). See also CHM 17.7.

Figures 15.8A, 15.8B and 15.9 are sample notification letters that can be

modified if necessary, for any petition or combination of petitions,
and/or potential party. Note that any of these letters may be combined
for petitions consolidated for processing. If the region modifies a
sample letter, the region ensures that the letter includes the following,
as required by § 2422.6(b):

a.
b.

the name of the petitioner;
the description of the unit or employees affected by issues raised in
the petition; and

a request that all affected parties advise the Regional Director in
writing of their interest in the issues raised in the petition.

In addition, the letters:

d.

designate whether the addressee is an automatic party to the
petition or is a labor organization, agency or activity that may be
affected by the issues raised in the petition.

provide information that clarifies the processing of and participation
in representation proceedings. This includes describing
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15.8.3

15.9

15.9.1

Opening Procedures: Identifying and Notifying Potential Parties

requirements for intervention. For instance, the letter in Figure
15.8B emphasizes that no party may participate in any proceedings
unless it requests to intervene in accordance with § 2422.8 (see

CHM 17).

f. outline the parties' duty to furnish information (see § 2422.15 and
CHM 21).

0. request a copy of all relevant correspondence concerning the

issues raised in the petition and a copy of any existing or recently
expired collective bargaining agreement(s) covering any of the
employees affected by the issues raised in the petition.

h. request names, mailing addresses and telephone numbers of all
labor organizations, agencies or activities known to be affected by
the issues raised in the petition. The letter notes that failure to
disclose the existence of another party affected by issues raised in
the petition may affect the processing of the petition.

i emphasize the time limits for filing intervention requests or cross-
petitions.

j- direct parties to complete and return FLRA Form 75, Designation of
Representative, as appropriate.

Figure 15.8A is used for an employing agency or activity, and/or an
incumbent labor organization in petitions filed pursuant to
§§ 2422.1(b) and (c). A cross-petitioner is also sent Figure 15.8A. Figure
15.8B is used for any petition involving other affected labor organizations or
agencies/activities. In keeping with the intent of the 1996 revisions to the
regulations, these notification letters were intended to be prepared and
mailed quickly and easily. One letter is used for all addressees whose
potential status is similar; letters to each party are not required. These
letters, like the “generic” petition and the notice of petition discussed in CHM
16 are all part of expedited opening procedures.

Notification of employing agency or activity and incumbents in petitions
seeking elections or a determination of eligibility for dues allotment:

Employing agency notification: After the region dockets a petition seeking
an election or a determination of eligibility for dues allotment (see CHM 3.2)
and checks the petitioner’'s prima facie showing of interest, the region
telephonically informs the activity about the petition (see CHM 20.4.2). The
region confirms the conversation by a letter that provides the information
described in CHM 15.8, and instructs the activity to furnish the following
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15.9.3

15.10

-10

Opening Procedures: Identifying and Notifying Potential Parties

information to the Regional Director and all affected parties:

a. names and address of any parties that may be affected by issues
raised by the petition;

b. a current alphabetized list of employees with their job
classifications included in or excluded from the existing unit or
claimed unit affected by issues raised in the petition [see
§ 2422.15(b)]; the letter requests that the list be current as of the
payroll period ending immediately preceding the date that the
petition was filed;

C. a completed FLRA Form 75, Designation of Representative.

If appropriate, the region also directs the activity to post copies of a notice to
all employees. Posting procedures are described in CHM 16.2 (see
§ 2422.7).

Incumbent notification: If there is an incumbent labor organization, the
region informs the representative named on the petition form about the
petition. Anincumbent is an automatic party to the proceeding unless it files
a disclaimer of interest. See CHM 17.7.3.

Written confirmation and notification: Figure 15.9 is a sample letter to an
agency/activity and if appropriate, the incumbent labor organization involved
in a petition seeking an election or dues allotment (both parties are
automatic parties in the proceeding and are not required to “intervene”).
CHM 20.5. Note that if the petition is seeking an election in a unit that is
currently represented by an exclusive representative, the letter includes a
statement that the Regional Director has determined that there was a prima
facie showing of interest and that the petitioner has achieved “equivalent
status” with the incumbent. U.S. Department of Defense Dependents
School, Panama Region, 44 FLRA 419 (1992).

Parties that may be affected by issues raised but may not qualify under
§ 2422.8 to intervene: Parties that may be
affected by issues raised but may not qualify
under § 2422.8 to intervene may only be served
an opening letter under the circumstances
described in CHM 15.5.2g. In order to
participate in the case, these parties are
required to request status as interested parties.
See CHM 17.13 for detailed information about
“interested parties.”
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15.12

15.12.1

15.12.2

Opening Procedures: Identifying and Notifying Potential Parties

Effect of amended petitions: Amending a petition could change the parties
who are affected by issues raised by the petition. Whenever a petition is
amended, the region re-examines the potential parties that may be affected
by issues raised by the amended petition.

Regional Director’s responsibility after notification: The 1996 revisions
to the regulations streamline and make more flexible the rules addressing
the representational concerns of agencies, labor organizations and
individuals.

Incumbent labor organizations and employing agencies/activities: If a
labor organization, agency or activity has been identified as an incumbent or
the employing agency, the party is automatically a party to the case. In such
instances, the Regional Director confirms whether or not the party(ies) will
participate in the case. See e.g., U.S. Department of the Interior, National
Park Service, 55 FLRA 466 (1999) where the Regional Director incorrectly
identified two labor organizations that represented employees affected by a
reorganization as potential intervenors rather than incumbents.

Potential parties that are required to intervene: The provision that the
Regional Director notify a labor organization, agency or activity that it may be
affected by issues raised by the petition does not require the region to
confirm a potential party’s participation in a petition. To do so could delay
processing the case and places a burden on the Regional Director that
exceeds the intent of the regulation. See CHM 20.4 which requires the
agent assigned to handle the petition to telephonically contact parties that
may be affected by issues raised in a petition as soon as possible, usually
prior to sending the opening letters.

Any labor organization, agency or activity notified by the Regional Director
that it may be affected by issues raised by a petition is permitted a
reasonable opportunity to become a party to the case. For example:

a. if a labor organization, agency or activity has been identified and
notified of a petition and contacts the Regional Office for
information, the region advises it of the status of the case. If the
labor organization, agency or activity states it intends to intervene
pursuant to § 2422.8, the agent reviews the requirements for
intervention with that party.

b. If, during processing of the case, the Regional Director identifies a
substantive issue that affects parties who have not been previously
identified as potential parties or that changes the status of a party
identified, the Regional Director notifies these parties of the
changes in the issues before him/her. See U.S. Department of the
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Opening Procedures: Identifying and Notifying Potential Parties

Interior, National Park Service, 55 FLRA 466 (1999).

C. Any labor organization that has been identified that it is the
incumbent of the employees in the unit (see CHM 17.7.3 for a
definition of “incumbent”) or any employing agency or activity that
has been identified as an employing agency pursuant to §
2422.8(e) are automatic parties and the region confirms their
participation before taking action pursuant to § 2422.30. (i.e, a
disclaimer by the incumbent).

NOTE: Thus, before taking action pursuant to § 2422.30, the Regional
Director has discretion to, and in some cases, is required to follow up
with any labor organization, agency or activity that may be affected by
issues raised in the petition. See also CHM 17.5 and 20.8.
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16.1

16.2

16.3

Notice of Petition

NOTICE OF PETITION:

Purpose: The purpose of a notice of petition is to inform employees about
the petition (see § 2422.7). A notice of petition has no other purpose. The
1996 revisions to the regulations significantly diminished the purpose and
effect of the posting requirement. The posting of the notice no longer
establishes the time period for filing intervention requests, challenges to the
showing of interest or other challenges to the proceeding.

When posting occurs: The regulations provide that the Regional Director
will direct an agency or activity to post a notice of petition “when
appropriate.” The Office of the General Counsel interprets this provision to
require a posting only when the petition is opened (see CHM 1.2 and CHM
12). Thus, a posting cannot be sent until a petition is amended and the
defectis cured. The region mails the notice of petition to the agency/activity
when the purpose of the petition is clear and/or the petition appears to merit
investigation. If a petition is unclear, i.e., the region is unable to inform the
employees adequately about the petition, the notice is not forwarded until the
petition is amended. If the petition appears to lack merit, a notice may never
be appropriate.

Examples of petitions that never require postings include:

A petition that is not accompanied by a timely submitted prima facie showing
of interest.

A petition that is clearly untimely because it is filed outside the open period
of an agreement covering a claimed unit. In such cases, the Regional
Director issues an Order to Show Cause to the petitioner requesting its
position on the timeliness issue (see CHM 20.1). Copies of the Order to
Show Cause is served on all parties. In these circumstances, the Regional
Director does not ask the agency/activity to post the notice of petition.

A petition seeking an election among a group of employees that are part of a
consolidated unit is filed by a petitioner who is unaware that the proposed
unit is already part of a consolidated unit. In this example the petitioner is
not seeking to sever the unit from the consolidated unit.

Regional Offices err on the side of posting a notice of election if there is any
question about whether such posting is appropriate.

Contents of notice: The regulations require only that the notice of petition
advise affected employees about the petition. FLRA Form 30 is used for all
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Notice of Petition

notices of petitions filed under Part 2422 of the regulations. The notice
identifies:

a. the name of the agency/activity that employs employees affected
by issues raised in the petition;

b. the name of the petitioner; and
C. the purpose of the petition.

Since no action or right flows from the posting, the Office of the
General Counsel standardized the language that the regions use to
describe the purpose of the petition. The regions select one of the
following statements to reflect the purpose of the petition (the italics
indicate when the region may add clarifying information). When the
petition has more than one purpose, the notice includes all appropriate
statements.

1. an election to determine the exclusive representative of certain
employees at the agency (the region may describe briefly the name
and location of the activity);

2. a determination of eligibility for dues allotment in an appropriate
unit without an exclusive representative;

3. an election to determine if employees no longer wish to be
represented for the purpose of collective bargaining by the
exclusive representative (the region may describe briefly the name
of the labor organization involved);

4, to clarify, and/or amend:

(i) a recognition or certification (then) in effect (the region
may add “for employees at (and name the activity)”);
and/or

(ii) any other matter relating to representation (the region

may state that the petitioner wishes to disclaim interest for
the unit at the “named” activity);

5. to consolidate two or more units, with or without an election, in an
agency (the region may name the agency involved) and for which a
labor organization (the region may name the labor organization
involved) is the exclusive representative. Thirty percent (30%) or
more of the employees in the proposed consolidated unit may
request an election on the proposed consolidation prior to the
Regional Director taking action on the case pursuant to § 2422.30
of the regulations.
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16.5

16.6

16.7

16.8

Notice of Petition

Duration and location of posting: The regulations require that the Regional
Director direct the agency/activity to post the notice conspicuously for ten
(10) days in places where notices are normally posted for the employees
affected by issues raised in the petition and/or distribute copies of the notice
in a manner by which notices are normally distributed. Notices can not be
altered, defaced or covered by other material.

The requirement to post the notice in places where notices are normally
posted or in a manner by which notices are normally distributed includes
faxing notices or forwarding the notices via electronic mail, if other notices to
employees are normally distributed in that manner. During the agent’s first
contact with the agency or activity, the agent discusses how notices are
normally delivered to agency personnel. The agent also offers guidance to
the agency representative on posting the notice.

If notices are normally distributed to employees by fax or e-mail, the agency
is only required to notify the employees once. If notifying by fax, the agency
certifies to the Regional Office that it faxed a copy of the notice to all
employees and send a copy of it to the Regional Office. If notice is sent via
e-mail, the agency certifies to the Regional Office that the e-mail was sent to
the employees. A copy of the e-mail is attached to the certification.

Certification of posting: The agency/activity is not required to provide the
Regional Director with a certification of posting.

What happens if the agency refuses to post: Contact the Office of the
General Counsel for guidance if an agency refuses to post the notice of
petition.

Status of petition during posting period: Regional Offices do not delay
processing the petition during the posting period.

Effect of amending a petition: Regional Directors are required to send an
amended notice of petition to the activities whenever an amended petition
changing the scope and character of the unit or the purpose of the petition is
filed (CHM 13.9 and 13.10). The “generic” language set forth in CHM 16.3is
used. The posting of an amended notice of petition does not delay
processing the petition.
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17.1

17.11

Intervention and Cross-Petitions

INTERVENTION AND CROSS-PETITIONS: This section
discusses the requirements for filing requests for cross-petitions
and intervention. 5 U.S.C. 7111(c) provides that a labor
organization may intervene in any petition filed pursuant to 5
US.C. 7111(b). The regulations provide procedures for
requesting intervention by labor organizations and agencies or
activities that are affected by issues raised by the petition (see §
2422.8). A party whose intervention has been permitted or
directed by the Authority, its agents or representatives in a
proceeding is called an intervenor (§ 2421.12).

Distinctions between cross-petitions and interventions:
There are two methods for a union and/or an agency to become
a party to a case: filing a cross-petition and filing a request to
participate in a pending case. The latter is called a request for
intervention.

Cross-petitions: A cross-petition is a petition that involves any
employees in a unit covered by a pending representation
petition [§ 2422.8(a)].

17.1.1.1 Procedures: A cross-petition is docketed as a new case

and is subject to the same standards for review and sufficiency
as any petition. In all respects, a cross-petition is treated as any
other petition and is processed in the same manner. The only
difference is that in order for a petition to be treated as a cross-
petition, it must: 1) involve employees covered by a pending
representation petition and 2) be filed according to the
timeliness requirements for filing requests to intervene. See
CHM 17.6 for a discussion concerning the requirements for
filing a cross-petition.

17.1.1.2 Purpose: A cross-petition 1) seeks to resolve a question

of representation in a different unit involving any employees
covered by the pending petition; or 2) concerns the same
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Intervention and Cross-Petitions

employees in the pending petition, but is filed for a different
purpose than the initial petition.

Requests to intervene: An intervention request is filed by a
party seeking to participate in a pending case.

17.1.2.1 Procedures: A party that is granted intervention has a

different status than a cross-petitioner and is subject to different
filing requirements. See CHM 17.7 for a discussion concerning
the requirements for filing intervention requests.

17.1.2.2 Purpose: A labor organization request to intervene in a

17.1.3

pending petition seeks to participate in an election for the
proposed unit, claims to represent certain employees in the
proposed bargaining unit, or claims to be affected by issues
raised in the pending petition. The labor organization requesting
intervention may seek a different result than that proposed by
the petitioner. An agency seeks to intervene in a petition if it
believes that it is affected by issues raised in the petition.

Policy on filing cross-petitions versus requests to intervene:
Cross-petitions and intervention requests are filed for different
reasons.

a. A labor organization may intervene in any
representation proceeding if it claims to represent any
employees in a unit covered by the pending
representation petition. A labor organization may
intervene pursuant to §§ 2422.8(c)(2) or (3) depending
on the circumstances (CHM 17.7).

b. A labor organization is an automatic intervenor if it is
the incumbent labor organization pursuant to §
2422.8(d) (CHM 17.7.3).
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A labor organization may intervene in a petition seeking
an election or seeking to resolve a matter of
representation when it claims to represent the subject
employees or seeks the same unit as proposed by the
petitioner (CHM 17.7). A cross-petition is required
when the labor organization does not claim to represent
any of the subject employees and seeks to represent
these employees in a different unit than that proposed by
the petitioner (CHM 17.6).

Examples include:

A labor organization files a petition seeking an election
to represent an unrepresented group of employees.
Another labor organization seeks to represent the
employees in a different unit. The second labor
organization does not claim to represent any of the
employees in the pending petition. The second labor
organization files a cross-petition with a thirty percent
showing of interest rather than intervene with a ten
percent showing of interest. A cross-petition with a
thirty (30) percent showing of interest in the proposed
unit is required to establish that a genuine question of
representation exists.

A labor organization files a petition seeking an election
to represent an unrepresented group of employees.
Another labor organization seeks to represent the
employees in the same unit, but proposes to add these
disputed employees to its consolidated unit. The second
labor organization requests to intervene in the first
petition and submits a ten (10) percent showing of
interest. Both parties are seeking the same unit.
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A labor organization files a petition seeking a
determination that an agency is a successor employer for
certain employees who the agency acquired. A labor
organization that has never represented the subject
employees files a cross-petition with a thirty (30)
percent showing of interest as it seeks an election to
represent the employees who are the subject of the
“successorship” petition.

If the incumbent in a decertification election petition or
a petition filed by a labor organization to “raid” the
incumbent and thereafter contests the appropriateness of
the unit for which it holds the certification, it must file a
cross-petition with a thirty (30) percent showing of
interest for the unit it claims is appropriate.

A party (labor organization or agency) claiming to
represent or employ employees who are affected by a
pending petition may properly intervene or cross-
petition. In the following scenarios, the party claims to
represent the subject employees currently or claims it
represented the subject employees prior to the
reorganization. This party, as an intervenor or cross-
petitioner, may seek a different result than the
petitioner.

A labor organization files a petition seeking an election
to represent an unrepresented group of employees.
Another labor organization claims that due to a
reorganization it already represents the employees at the
agency and that the agency is a successor employer for
the unit. The second labor organization may request to
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intervene pursuant to § 2422.8(c)(3). That labor
organization could also claim to be an automatic party
as an incumbent based on its prior representation of “all
of the employees in the unit sought by a petition”
pursuant to § 2422.8(d) (see CHM 17.7.2 or 17.7.3 and
cases cited therein). The “incumbent” could also file a
cross-petition.

A labor organization files a petition to represent certain
employees at an agency or activity. The purpose of the
petition could be to seek an election or claim
successorship due to a reorganization. A second labor
organization claims that the subject employees accreted
to its unit. The second labor organization did not
previously represent the subject employees. The second
labor organization could file a cross-petition or a
request to intervene, based on § 2422.8(c)(3).

A labor organization files a petition to represent certain
employees at a newly established agency or activity.
The petitioner claims successorship due to a
reorganization. Another agency requests to intervene
claiming that the employees who are the subject of the
petition are still employed by its agency and have not
yet transferred to the new agency. The investigation
focuses on whether the second agency that claims to
continue to employ the employees is an automatic party
pursuant to § 2422.8(e) or an intervenor pursuant to §
2422 .8(f).

An agency files a petition seeking to clarify a matter
relating to the representation of employees pursuant to §
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2422.1(b)(2). The agency claims that it has a good faith
doubt that the incumbent labor organization continues
to represent a majority of the employees in the unit.
(See RCL 4). A second labor organization may file a
ten (10) percent showing of interest to intervene in this
petition.

Questions relating to the application of this policy are referred
to the Office of the General Counsel. See also CHM 17.6.1
17.7.1 and 17.10.

Who may file: Only a labor organization, agency or activity
may intervene in a representation proceeding [§
2421.11(b)(2)]. An employing agency or activity or an
incumbent labor organization are considered automatic parties
to the proceeding [§2421.11(b)(1)(iii)]. In unit consolidation
petitions, the parties to the certifications are considered
incumbents even though the national union or agency is filing
the petition at the national level. See CHM 15.8.1b at the
“Note” and CHM 20.1.6.

The regions contact the Office of the General Counsel whenever
questions arise concerning a party’s status.

What and when to file: Section 2422.8(b) states that a request
to intervene or a cross-petition, accompanied by any necessary
showing of interest, must be submitted in writing and filed with
either the Regional Director or the Hearing Officer before the
hearing opens, unless good cause is shown for granting an
extension. If no hearing is held, a request to intervene and a
cross-petition must be filed prior to action being taken pursuant
to § 2422.30. Section 2422.30(c) states that:

After investigation and/or hearing, when a
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hearing has been ordered, the Regional Director
will resolve the matter in dispute and, when
appropriate, direct an election or approve an
election agreement, or issue a Decision and
Order.

Thus, any labor organization or agency may intervene or cross-
petition prior to the opening of a hearing, or absent a hearing,
prior to a direction of election or approval of an election
agreement or issuance of a Decision and Order, unless good
cause is shown for granting an extension.

17.3.1 Application of the phrase ‘“unless good cause is shown for
granting an extension”: Regional Directors may exercise
discretion in accepting an otherwise untimely intervention or
cross-petition only in rare and exceptional cases.

17.3.1.1

Considerations:

whether the region or the petitioner identified the party
as being affected by issues raised and properly notified
the party of the petition;

whether the region knew of a party’s existence but did
not identify it as being affected by issues raised;

whether the party requesting intervention or filing a
cross-petition knew, should have known or could have
known about the petition;

whether there were intervening circumstances that
precluded proper identification and notification of the
party (such as a last minute amendment or a
reorganization occurred that changed the scope of the
petition); or

Office of the General Counsel
Representation Case Handling Manual -7



Intervention and Cross-Petitions

€. other unusual circumstances. Seee.g., U.S. Department
of the Interior, National Park Service, Washington, DC,
55 FLRA 466 (1999).
17.3.1.2 Procedures: If a region receives an intervention

request or cross-petition that is filed
after a hearing is opened, or after
approval of an Election Agreement or
issuance of a Direction of Election or
Decision and Order, the Regional
Director acknowledges receipt of the
request or cross-petition and informs the
filer that the request appears untimely.
The Regional Director thereafter issues
an Order to Show Cause to the party and
requests an explanation why the
intervention request or cross-petition
should be accepted. The region serves
copies of this Order on all parties. The
party is given no more than ten days to
respond. See Figure 17.3 for a sample
Show Cause Order. CHM 59.2 also
discusses Orders issued by the Regional
Director.

At the conclusion of the time period given for the parties’
positions, the Regional Director considers the positions of the
parties and the reasons supporting the labor organization,
agency or activity’s untimely request to intervene or cross-
petition. If the Regional Director determines to grant the
intervention request, the letter in Figure 17.11 is sent. The
Director’s decision to grant the intervention request does not
preclude other parties from challenging the intervention at a
subsequent hearing or election agreement meeting (CHM
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28.11.2.2).

If the Director decides to deny the request after receiving the
response to the Order to Show Cause, the region follows the
procedures in CHM 17.12 and solicits withdrawal of the request
to intervene. If the party refuses to withdraw its intervention
request, the region follows the procedures outlined in CHM
17.14. In situations where the cross-petition is received
untimely with respect to the lead petition, there may be
circumstances where the cross-petition may be processed
separately from the lead petition if it is otherwise considered
timely filed. In these situations, the cross-petition is not
dismissed until the Regional Director decides that the lead
petition is valid and the cross-petition does not raise any issue
that can be processed separately from the first petition (see
CHM 17.6.2).

17.3.1.3 Cross-petitions raising claims pursuant to section

17.3.2

7111(f)(1) of the Statute: petitions raising claims pursuant to
section 7111(f)(1) of the Statute allege that a labor organization
that is participating in the other petition (as a petitioner or
intervenor) is subject to corrupt influences or influences
opposed to democratic principles and may be filed at any time.
See CHM 20.1.8 and RCL 10B for processing guidelines.

Interventions and cross-petitions received too late for the
region to process prior to the opening of the hearing:

a. A motion to intervene or cross petition filed
immediately prior to opening the hearing is reviewed by
the Hearing Officer to determine whether it complies
with § 2422.8. If necessary, the Hearing Officer delays
opening the hearing to review the request to intervene.
The intervention request or cross-petition must be
accompanied by evidence of interest as described in
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§ 2422.8(c) unless the intervenor claims to be the
incumbent [§ 2422.8(d)]. When the petition seeks to
clarify or amend a matter relating to representation, a
party is required to proffer other appropriate evidence of
interest to support its intervention request. If no
evidence is submitted to support the intervention
request, the request is referred to the Regional Director
for action. The party requesting intervention is not
permitted to participate in the hearing. See also HOG
17.4.2 through 17.4.4 for processing procedures and
exceptions.

If an intervention request is complicated or there is an issue of

timeliness, the Regional Director may give permission to the Hearing
Officer to grant “conditional intervention” under the limited
circumstances discussed in_ HOG 17.4. Alternatively, the Regional
Director may instruct the Hearing Officer to refer the intervention
request to him/her for consideration. If the Regional Director grants the
party “conditional” intervention, the Hearing Officer announces the
Regional Director’s decision and follows the procedures in HOG

17.4.4.

17.3.2.1
hearing opens: A motion to intervene made during the hearing
is untimely. The Hearing Officer asks the party requesting
intervention for the grounds for the request and the reasons for
the delay in filing. The Hearing Officer then goes off the record
and contacts the Regional Director to discuss the intervention
request. HOG 18.4. A cross-petition received during the
hearing is referred to the Regional Director for action. HOG

Interventions and cross-petitions received after the

17.3.3 Interventions and cross-petitions filed at the election

-10
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agreement meeting or prior to the Regional Director’s
approval of the Election Agreement or Direction of
Election: An intervention request or cross-petition filed at the
election agreement meeting or prior to the Regional Director’s
approval of the Election Agreement or Direction of Election is a
threshold issue that is resolved before the Regional Director can
approve the Election Agreement or issue the Direction of
Election. If the requests are made during the election agreement
meeting and cannot be decided quickly, the meeting is
adjourned.

The procedures outlined in this section are followed in
processing intervention requests or cross-petitions. If the
intervention is granted or the cross-petition is consolidated with
the petition pending action, the election agreement meeting is
reconvened with the intervenor or cross-petitioner as a party to
the proceeding (see CHM 28 for a discussion on election
agreements or directed elections).

Correlation between “notification” and “intervention’: Itis
important to distinguish between labor organizations and
agencies/activities that are automatically entitled to participate
in representation proceedings from labor organizations or
agencies/activities who are required to intervene to participate.
Any labor organization or agency/activity that may be affected
by issues raised by a petition is notified of the filing of a
petition (§ 2422.6). But not every labor organization or
agency/activity notified pursuant to § 2422.6 by the Regional
Director that it may be affected by issues raised by the petition
is automatically entitled to participate in the petition. A cross-
petitioner, employing agency/activity and/or incumbent labor
organization are automatically parties to a representation
proceeding and are designated as such in the initial letter
notifying them of the petition (see Figure 15.8A or 15.9). Any
other agency/activity or labor organization that may be affected
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by issues raised by the petition is required to request to
intervene or cross-petition according to the requirements set
forth in § 2422.8 and § 2421.21 in order to participate in the

petition (see Figure 15.8B).

Limitations on Regional Director’s duty to notify: The
regulations were revised to streamline the representation
process and make the rules more flexible. To achieve these
objectives, Regional Directors take a proactive role in
identifying and notifying parties that may be affected by issues
raised by the petition and to ensure that cases are processed
expeditiously. This provision does not require the region to
routinely confirm a party’s participation in a petition. To do so
could delay processing the case and places a burden on the
Regional Director that exceeds the intent of the regulation.
CHM 20.4 requires the agent assigned to handle the petition to
telephonically contact parties that may be affected by issues
raised in a petition as soon as possible, usually prior to sending
the opening letters.

Any labor organization, agency or activity notified by the
Regional Director that it may be affected by issues raised by a
petition is permitted a reasonable opportunity to become a party
to the case. For example:

a. If a labor organization, agency or activity has been
identified and notified of a petition and contacts the
Regional Office for information, the region advises it of
the status of the case. If the labor organization, agency
or activity states it intends to intervene pursuant to §
2422.8 or § 2421.21, the agent reviews the requirements
for intervention with the party.

b. If a labor organization, agency or activity has been
identified as an incumbent or the employing agency, the
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party is automatically a party to the case. In such
instances, the Regional Director confirms whether or
not the party will participate in the case before taking
action pursuant to § 2422.30.

c. If, during processing of the case, the Regional Director
identifies a substantive issue that affects parties who
have not been previously identified as potential parties
or that changes the status of a party identified, the
Regional Director notifies these parties of the changes
in the issues before him/her. See U.S. Department of
the Interior, National Park Service, 55 FLRA 466
(1999).

Thus, before taking action pursuant to § 2422.30, the Regional
Director has discretion to, and in some cases is required, to
follow up with any labor organization, agency or activity that
may be affected by issues raised in the petition.

See CHM 15.12 and 20.8.

If there is a substantial change in the unit or petition that
requires an amendment, the Regional Director follows the
procedures in CHM 15 to identify any other affected labor
organization or agency or activity. The region notifies any
potential parties in accordance with CHM 15.11 that an
amended petition has been filed.

Processing cross-petitions: A cross-petition is a petition
which involves any employees in a unit covered by a pending
representation petition [§ 2422.8(a)].

Filing requirements: A cross-petition must be filed on a
FLRA Form 21 and in accordance with the requirements set
forth in CHM 4 through 10, concerning procedures for filing. A
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cross-petition is filed whenever a party seeks a different unit
involving any employees in the unit covered by the pending
representation petition [§ 2422.8(a)].

Timeliness: Section 2422.8(b) requires that a cross-petition
must be filed before a hearing opens, or absent a
hearing, prior to action being taken pursuant to
§ 2422.30. A cross-petition is not subject to the
timeliness requirements set forth in § 2422.12; it
is dependent on the lead petition. If the lead
petition is withdrawn or dismissed, the cross-
petition is also be withdrawn or dismissed,
unless the cross-petition is otherwise filed
timely.

It is important to understand the phrase: “otherwise filed

timely.” A cross-petition that is filed timely in accordance with

§ 2422.12 and § 2422.8 is not subject to dismissal or

withdrawal if the lead petition is dismissed or withdrawn.

Examples include:

A petition is filed during the open-period of a contract. A
cross-petition seeking an election in a unit different from the
one petitioned-for does not have to be filed during the open
period of a contract, but has to be filed before a hearing opens,
or, if no hearing is held, prior to action being taken pursuant to
§ 2422.30. If the lead petition is withdrawn or dismissed so is
the cross-petition as it is nothing more than an intervention for a
different unit.

A petition is filed seeking an election for a unit of employees
during the open period of a contract. A cross-petition is filed
alleging that certain employees in the lead petition have been
transferred to another unit. The cross-petitioner is not seeking
an election, but rather a determination of the status of the
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transferred employees. The cross-petition is timely filed until
such time as a determination is made that the affected
employees have or have not been transferred from the unit. If
the employees have not been transferred from the unit, the
petition is dismissed as untimely. If the employees have been
transferred from the unit, the petition is timely and decided on
its merits.

A petition is filed seeking an election for a unit of employees.
There is no contract. A cross-petition is filed seeking an
election for a different unit that includes employees from the
lead petition. The lead petition is withdrawn. The cross-
petition is still valid since it was filed timely, irrespective of the
lead case.

Procedures for processing: A cross-petition is processed with
a lead petition until such time as the Regional Director decides
the cross-petition does not involve any employees in the unit
covered by the lead petition. If the cases are related, they are
consolidated for action pursuant to § 2422.30. If they are not
related, the Regional Director notifies the parties that the
petitions will be processed separately.

Notification of cross-petition: Any party to the lead petition
and parties that may be affected by issues raised by the cross-
petition are notified of the cross-petition in accordance with
CHM 15 and given an opportunity to intervene.

Status of parties: Questions may arise concerning the status
of the various parties in cross-petitions. If the
cross-petition is filed timely, the cross-petitioner
is an automatic party in the lead petition. The
lead  petitioner and the employing
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agency/activity are automatically party(ies) to
the cross-petition (CHM 17.4) and are notified
of their status in a letter opening the cross-
petition. A letter is sent to other parties affected
by issues raised in the cross-petition, regardless
of their status in the lead case, and given the
opportunity to intervene (CHM 15.8).

See CHM 17.3.2 and HOG 23 for processing cross-petitions
received in the region too late to process prior to the opening
of the hearing. See CHM 17.3.3 and CHM 28.34 for
processing cross-petitions received at the election agreement
meeting or prior to the Regional Director’s approval of the
Election Agreement or Direction of Election.

Processing intervention requests: A party requests to
participate in a representation proceeding by filing a request to
intervene.

Filing requirements: A request to intervene must be in writing
and accompanied by evidence of interest to support its request
(§ 2422.8). An intervention request may be filed when a party
believes it is affected by the issues raised by the petition. For
policy guidance on the difference between filing an intervention
request or a cross-petition, see CHM [7.1.3. Specific
requirements for intervention are repeated in the following
sections.

Note: A labor organization seeking to intervene must present
all contentions and arguments to the Regional Director. This
was confirmed by the Authority in several cases: “[a] labor
organization seeking to intervene must present all contentions
and arguments concerning its request, not to the Authority in
an application for review.” United States Department of the
Interior, Bureau of Indian Affairs, Navajo Area Office,
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Gallup, New Mexico (BIA), 34 FLRA 413 (1990) and cited in
National Park Service, Golden Gate National Recreation
Area, San Francisco, CA , 41 FLRA 791 (1991) and U.S.
Department of Transportation, U.S. Coast Guard Finance
Center, Chesapeake, Virginia (Coast Guard), 34 FLRA 946
(1990).

17.7.2 Labor organization intervention requests: Except for
incumbent intervenors, § 2422.8(c) provides that a labor
organization seeking to intervene shall submit a statement that it
has complied with 5 U.S.C. 7111(e) and one of the following:

a. a showing of interest of ten percent (10%) or more of
the employees in the unit covered by a petition seeking
an election, with an alphabetical list of the names of the
employees constituting the showing of interest [§
2422.8(c)(1)]; or

b. a current or recently expired collective bargaining
agreement covering any of the employees in the unit
affected by issues raised in the petition [§ 2422.8(c)(2)];
or

Office of the General Counsel
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17.01.03 Incumbent: An incumbent exclusive representative,
without regard to the requirements of § 2422.8(c) is considered
a party in any representation proceeding raising issues that
affect employees the incumbent represents, unless it serves the
Regional Director with a written disclaimer of any
representation interest in the claimed unit [§ 2422.8(d)].

The Authority has stated that a labor organization may not
qualify as an “incumbent” based on representation of some of
the petitioned-for employees. Rather, “a union qualifies as an
‘incumbent’ only when it is the exclusive representative of all
the employees in the unit sought by a petition, either in the unit
covered by the petition or as part of a larger unit, only a portion
of which is involved in the proceeding.” Defense Commissary
Agency, Defense Commissary Store, Fort Drum, New York
(Fort Drum), 50 FLRA 249 (1995). When the labor
organization formerly represented only some of the employees
in the petitioned-for unit, that labor organization must intervene
in accordance with § 2422.8(c) of the regulations. See CHM
17.7.2.

If an incumbent labor organization declines to participate in a
representation proceeding, it must submit a disclaimer of
interest (see CHM 28.10).

17.01.04 Unusual situations where a labor organization claims
status as an incumbent and an intervenor: In unusual
situations, a labor organization may claim status as both an
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incumbent [§ 2422.8(d)] and a qualified intervenor [§
2422.8(c)]. The labor organization must submit evidence in
support of its alternative claims at the time it files its requests.
Thereafter, the region offers guidance in the form of advising
the party of the applicable case law, the regulations and its
options. If the labor organization does not elect its status, its
status becomes an issue for the Regional Director to decide in a
Decision and Order. In such cases, the labor organization must
be prepared to present all evidence and arguments to support its
alternative theories. See United States Department of the
Interior, Bureau of Indian Affairs, Navajo Area Olffice, Gallup,
New Mexico (BIA), 34 FLRA 413 (1990).

This situation occurs most often in cases involving the effects
of a reorganization on an existing unit where the labor
organization claims status as an incumbent and an intervenor
under § 2422.8(c)(3) and there is a question of successorship.

17.01.05 Employing agency: An agency or activity is considered

an automatic party if any of its employees are affected by issues
raised in the petition [§ 2422.8(e)].

This provision accords automatic status to an agency or activity
that employs any employees who are affected by issues raised in
the petition. An employing agency cannot decline to participate
in the proceedings (see § 2422.15 and CHM 21).

17.01.06 Agency or activity intervention: An agency or activity

seeking to intervene in any representation proceeding must
submit evidence that one or more employees of the agency or
activity may be affected by issues raised in the petition [§
2422.8(f)]. An agency entitled to intervene pursuant to §
2422 .8(f) 1s usually one that is affected by a reorganization.

17.08 Failure by a labor organization to submit evidence in
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support of a request to intervene or cross-petition: If the
request for intervention does not include:

a. a statement of service as required in § 2422.4; and
b. a statement of compliance with 5 U.S.C. 7111(e); and
C. evidence of interest, either
(1) a showing of interest of ten (10) percent or

more of the employees in the unit covered by
the petition, with an alphabetical list of
employees of the names constituting the
showing of interest as required in §
2422.8(c)(1); or

(1)  copy of the current or recently expired collective
bargaining agreement as required in §
2422.8(¢c)(2); or

(i11))  other supporting evidence § 2422.8(c)(3),

the Regional Director is required to send a letter immediately
that notifies the party of its failure to comply with the filing
requirements (Figure 17.8). The Regional Director cannot take
action on requests for intervention without ensuring the party
requesting intervention has complied with the regulations.
Cross-petitions submitted without appropriate documentation
are processed according to the guidelines outlined in CHM 12
and 13.

17.09 Failure to submit showing of interest: Any showing of
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interest as defined in § 2421.16 to support an intervention
request or cross-petition filed in a petition is submitted when
the request to intervene is made. The Regional Director has
discretion to grant an additional three working days to submit
additional showing of interest in an election case if in the
Director’s view, the additional time will not delay the
proceedings and the showing of interest is otherwise timely
filed. See CHM 18.9 for processing.

NOTE: The terms “showing of interest” and “evidence of
interest” are interchangeable. The ‘“common usage” of
“showing of interest” refers to authorization cards or petitions
to support an election petition; other types of interest are
usually referred to as “evidence of interest.” See CHM 18.6.1.

In any petition, an intervenor or cross-petitioner are reminded
that if it fails to submit an adequate showing or other evidence
of interest, it may always withdraw its request and refile prior to
the opening of the hearing or, if no hearing is held, prior to
action being taken pursuant to § 2422.30. As long as the
request and showing are otherwise timely filed, an intervenor or
cross-petitioner may withdraw and refile.

17.09.01 Exception: A request to intervene or cross-petition that

is submitted immediately prior to the opening of a hearing or at
an election agreement conference must be accompanied by an
adequate showing of interest or other acceptable evidence of
interest. The party attempting to intervene or cross-petition is
not given additional time to obtain a sufficient showing of
interest. If the party requesting to intervene or cross-petition
fails to submit an adequate showing of interest immediately
prior to the opening of a hearing or at an election agreement
conference, the party may not participate in either proceeding.

Hearings: If a party fails to submit a showing of interest with a
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cross-petition or intervention request filed immediately prior to
the opening of a hearing, the party is not permitted to participate
in the hearing, and the petition and request for intervention is
processed separately.

> Election agreement conference: If the party requesting to
intervene or cross-petition fails to submit an adequate showing
of interest at an election agreement conference, it may resubmit
its request to cross-petition or intervene with supporting
evidence of interest prior to the Regional Director’s approval of
the agreement.

See CHM 18.13.7 for guidance on checking the showing of
interest accompanying interventions/cross-petitions received
too late for the region to process prior to opening the hearing;
HOG 17.4 for a discussion relating to processing an
intervention request prior to or at the hearing; and CHM 28.34
that discusses processing a request for intervention/cross-
petition and checking the showing of interest at election
agreement meetings.

17.09.02 Determining adequacy of showing of interest: Where
the request for intervention is supported by evidence of interest
among the employees in the unit; i.e., signed authorization
cards, etc. the determination that the showing of interest is
adequate is based upon the activity's payroll list that was used to
check the petitioner’s showing of interest, unless good cause is
shown for using a different list.

The procedures for determining the intervenor’s prima facie
showing of interest and for making the final check against the
payroll list are the same as for determining the showing of
interest for a petitioner (see CHM 18). A report of the
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intervenor's showing of interest is completed on FLRA Form
52. See CHM 18.15.

Investigating requests to intervene: The purpose of a petition
may not be readily apparent and thus the requirements for
intervention may also vary. Because of the generic nature of a
petition, Regional Office personnel review all requests for
intervention carefully to ensure that the requests are consistent
with the purpose of the petition. Issues that arise in intervention
requests may become issues in the case (CHM 17.1.3). As a
result, the region may find it necessary to direct the parties to
meet to discuss and narrow the issues before the Regional
Director can rule upon a request to intervene or cross-petition
(see CHM 25).

17.10.01 Request supported by a collective bargaining

agreement: If a request for intervention is supported by a
current or recently expired agreement as described in §
2422.8(c)(2), Regional Office personnel decide whether the
agreement covers any of the employees in the unit involved in
the petition. This determination is usually based on the
description of the bargaining unit which sets forth the categories
or classifications of employees represented. If the agreement is
ambiguous or silent as to the scope of the unit, the region
requests the intervenor and the activity to submit their positions
and supporting documentary material regarding the composition
of the bargaining unit represented by the intervenor. The
certification database is also a resource for checking unit
descriptions.

17.10.02 Request supported by evidence that a labor

organization represents or an agency employs affected
employees: A request for intervention that is based on a
statement that, prior to a reorganization, a labor organization
was the recognized or certified exclusive representative of any
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employees affected by issues raised by the petition, must be
supported by evidence of the labor organization’s previous
status [§ 2422.8(c)(3)]. An agency/activity’s request for
intervention based on a statement that an agency has employees
that may be affected by issues raised by the petition must also
be supported by evidence. Examples include a copy of the
certification or recognition showing the employees’ recognized
or certified exclusive representative, orders transferring affected
bargaining unit employees to the new employer etc..

Actions on request for intervention: When the Regional
Director determines that the requirements for intervention have
been met, the Director sends a written confirmation to the
parties involved. See Figure 17.11. If possible, the Regional
Director informs all parties simultaneously that s/he is granting
one or more request(s) for intervention in a given case. When
granting an intervention, Regional Office personnel ensure that
the party and the party's designated representative are named
properly. Copies of the letter(s) granting intervention are
served on all other parties (see CHM 14).

Soliciting withdrawal of a request for intervention: If the
Regional Director determines that intervention is not
appropriate, the Director solicits withdrawal of the request for
intervention in accordance with CHM 27.4.6 (discussing
withdrawal of intervention requests and petitions). If the
requesting party does not agree to withdraw its request for
intervention over the phone, the Regional Director sends the
letter shown in Figure 17.12. The letter includes a modified
version of FLRA Form 43. The phrase “intervention in,” is
inserted after the word “of” so as to read, “This is to request
withdrawal of intervention in the above-named case.” Copies
of the withdrawal solicitation are not served on the other
parties.
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17.13 Unusual requests to intervene that are based on § 2421.21:

As discussed at CHM 15.5.2, the phrase “affected by issues
raised,” as used in Part 2422, should be construed broadly to
include labor organizations, agencies, or activities having a
connection to employees affected by, or questions presented in,
a proceeding.” Certain parties that fit this definition are an
incumbent labor organization or an employing agency or
activity who are considered automatic parties. A second type of
party that may be affected by issues raised is a labor
organization or activity that requests to intervene pursuant to §§
2422.8(c) and (f). A third type of party is one that may have a
“connection” to employees affected by, or questions presented
in, a proceeding, but are not incumbents, employers or parties
that can qualify as intervenors pursuant to § 2422.8. These
parties are known as “interested parties.”

17.13.01 Examples:

a. National unions in Montrose cases: Regional Offices
notify the national union initially when a petition is filed
by a local union that seeks reaffiliation (see CHM
15.5.2). Although the case law on trusteeships and
Montrose issues continues to be unsettled, a national
labor organization that does not have exclusive
recognition at the level of recognition involved in the
petition is considered to be affected by the issues raised
in the petition (see CHM 15.6 and 15.7). Regions grant
national unions “interested party” status in Montrose
cases whether or not the local has been placed in
trusteeship. See New Mexico Army and Air National
Guard, 56 FLRA 145 (2000) at n. 10.

b. Labor organizations that have participated in Montrose
proceedings: The Authority’s decision in U.S. Army
Reserve Command, 88" Regional Support Command,
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Fort Snelling, Minnesota (Fort Snelling), 53 FLRA
1174 (1998), stated that only the certified exclusive
representative may file a petition to amend its
certification following a Montrose vote to change its
affiliation. Therefore, the gaining union in a Montrose
proceeding or any other union that participated in the
election, does not meet the requirements to intervene in
these petitions. However, these parties may be permitted
to participate as an “interested party” since they were
affected by issues raised in the proceeding. See CHM
17.13.2 and CHM 4.3.1.

17.13.2 Policy on handling requests to intervene based on §
2421.21: In Utah Army National Guard, U.S. Department of the
Army, Draper, Utah (Utah ARNG), an unnumbered decision
dated April 16, 1999, the Authority denied an application for
review that was filed by a third party on the Montrose ballot,
and the Authority in a footnote, noted that the Regional Director
granted both parties on the ballot, LIUNA and ACT “interested
party” status. Neither the regulations nor the Statute provide for
“interested party” status and the Authority did not differentiate
between “interested parties” and intervenors in the footnote.

Until the Authority provides further clarification on the
application of §2421.21, the regions construe § 2421.21
broadly and grant parties that request to intervene on the basis
that they believe they are affected by issues raised, but cannot
qualify as intervenors or incumbents under § 2422.8,
“conditional intervenor” status and process the request pursuant
to CHM 15.8.1 and 15.8.2. Thereafter, the Regional Directors
will decide whether or not the party qualifies as an intervenor,
or an interested party in the Decision and Order. See also Long
Beach Veterans Administration Medical Center, Long Beach,
California, 7 FLRA 434 (1981). See also CHM 15.10 and
20.5.2.
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Decision and Order denying request for intervention: If a
party fails or refuses to withdraw its request for intervention,
the Regional Director issues a Decision and Order. (CHM 53
discusses Regional Director Decisions and Orders). As
indicated in Figure 53.A, supporting reasons are given for the
decision, as appropriate. For example, a statement that the
intervention was not supported by an adequate showing of
interest is self-explanatory and sufficient. A statement that the
intervention was not timely filed requires an explanation.

Granting of application of review: In the event that a timely
application of review is filed with the Authority, the Regional
Office may not transmit the case file, or any other documents, to
the Authority unless specifically requested by the Authority, as
discussed in CHM 54.

Action pending review of a Decision and Order denying
intervention: The Decision and Order denying intervention,
and/or the filing or granting an application for review will not
stay processing of the petition unless specifically ordered by the
Regional Director or the Authority (see CHM 55 for guidance
on actions following the Regional Director’s Decision and
Order). The Regional Director is required to receive clearance
from the Office of the General Counsel before deferring a
petition pending an appeal of a Decision and Order denying
intervention (CHM 58).

Action upon remand: A party whose request to intervene or
cross-petition is denied by the Regional Director may appeal to
have its status reversed. If, pursuant to an application for
review, the Authority undertakes review and remands a case
based on a finding that the Regional Director improperly denied
a party status as an intervenor or cross-petitioner, the party may
be entitled to participate fully in the petition. If applicable, the
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procedures set forth in. CHM 29.11 discuss procedures for
reopening hearings upon remand of a case by the Authority.
CHM 55.1.3 discusses the effects of a reversal in an election
proceeding.

Office of the General Counsel
Representation Case Handling Manual -33



Office of the General Counsel
Representation Case Handling Manual

Intervention and Cross-Petitions



Showing of Interest

SHOWING OF INTEREST, VALIDITY AND STATUS
CHALLENGES

18

18.01

CHM 18 and 19

SHOWING OF INTEREST: CHM 18 concerns petitions and
requests for interventions that are supported by numerical
evidence described in §§ 2422.3(c) and (d) and 2422.8(c)(1).
CHM 18.6 provides a complete definition of a showing of
interest, but this section is limited to “numerical” showing of
interest.

When a showing of interest is required: The Statute requires
that a showing of interest be submitted with certain petitions
that seek elections or a determination of eligibility for dues
allotment [5 U.S.C. 7111(b)(1), 7112(d) and 7115(c)]. If a
labor organization submits an amended petition that seeks an
election in a unit that differs from the original petition, the
amended petition must be accompanied by a showing of
interest. U.S. Department of the Interior, National Park
Service, Washington, DC, 55 FLRA 311, 315 (1999). See also
CHM 13.11 and 18.13.6.

18.01.01 Petitions that request: (1)(i) an election to determine if

employees in an appropriate unit wish to be represented for the
purpose of collective bargaining by an exclusive representative,
and/or (i1) a determination of eligibility for dues allotment in an
appropriate unit without an exclusive representative; or (2) an
election to determine if employees in a unit no longer wish to be
represented for the purpose of collective bargaining by an
exclusive representative must be accompanied by an appropriate
showing of interest. [§ 2422.1(a)]

18.01.02 A showing of interest is also required if employees in

units in an agency and for which a labor organization is the
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exclusive representative seek an election on the issue of a
proposed consolidation. 5 U.S.C. 7112(d) provides that two or
more units in an agency and for which a labor organization is
the exclusive representative may be consolidated with or
without an election. Therefore, although a labor organization,
agency or both parties jointly may file a petition to consolidate
existing units for which the labor organization has exclusive
recognition, the employees may submit a 30 percent showing of
interest in the proposed consolidated unit and require and
election on the issue of consolidation. Providing employees
with an opportunity to gather and submit a showing of interest,
while not required by the Statute, is consistent with the intent of
the Statute to ensure secret ballot elections under all
circumstances prior to imposing a bargaining obligation on any
agency. (CHM 23.8.3 and 28.17).

Why a showing of interest is required: The requirement that
a showing of interest be made “serves an administrative
purpose in helping to avoid unnecessary expenditure of
time and funds where there is no reasonable assurance
that a genuine representation question exists and
prevents the parties from abusing the Authority’s
processes.” North Carolina Army National Guard,
Raleigh, North Carolina (North Carolina Army
National Guard), 34 FLRA 377, 383 (1990). The
question of union support is conclusively decided by the
actual secret ballot election. Coast Guard, 34 FLRA at
949 citing NLRB v. Metro-Truck Body, Inc., 613 F.2d
746, 750 (9th Cir. 1979).

Definition of “adequacy of showing of interest’”: Section
2422.9(a) states that adequacy of a showing of interest refers to
the percentage of employees in the unit involved as required by
§§ 2422.3(c) and (d) and 2422.8(c)(1).
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18.03.01 The Regional Director’s determination that a showing of

18.04

interest is adequate is administrative in nature and not subject to
collateral attack at a unit or representation hearing or appeal to
the Authority (see also HOG 33.1). The Regional Director’s
determination that a showing of interest is inadequate may be
appealed by the petitioner or intervenor if the
petitioner/intervenor refuses to withdraw the
petition/intervention request and the Regional Director issues a
Decision and Order dismissing the petition/intervention request.
A challenge to the adequacy of a showing of interest is
authorized only under limited circumstances. See § 2422.9(b)
and North Carolina Army National Guard, 34 FLRA 377 and
Coast Guard, 34 FLRA 946, 949.

Basis of adequacy determinations: 5 U.S.C.7111(f)(2)
provides in relevant part that exclusive recognition shall not be
accorded to a labor organization “if there is not credible
evidence that at least 30 percent of the employees in the unit
specified in the petition wish to be represented for the purpose
of collective bargaining by the labor organization seeking
exclusive recognition[.]”’(emphasis added). See also Office of
Hearings and Appeals, Social Security Administration
(OHA),16 FLRA 1175 (1984). Thus, a determination of the
adequacy of the showing of interest is based on the number of
employees in Item #3 on the petition form. Examples include:

a. A petitioner is required to submit a showing of interest
for thirty (30) percent of the entire unit petitioned-for.
Thus, in a mixed unit of professional and
nonprofessional employees, the petitioner is not
required to submit a showing of interest consisting of
thirty (30) percent of the professional employees and
thirty (30) percent of the nonprofessional employees.
The showing consists of thirty (30) percent of the entire
unit.

Office of the General Counsel
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b. In cases where an activity’s staffing fluctuates due to the
seasonal nature of the work or where a unit is
expanding, a showing of interest is required only among
those employees employed at the time the petition is
filed. Coast Guard, 34 FLRA at 950.

NOTE: In the latter case of an expanding unit, this
rule does not resolve whether the petition is premature
and can be processed as the proposed unit must meet
the substantial and representative complement test.
(See RCL 2 and Coast Guard, 34 FLRA at 954)

c. When a petitioner seeks to sever a group of employees
from an existing unit, the petition must be accompanied
by a thirty (30) percent showing of interest among the
employees in the unit sought in the petition. OHA, 16
FLRA 1175.

18.05 What constitutes an adequate showing:

18.05.01 Petitioner’s interest in a request for a representation

election: A petition seeking an election to determine the
exclusive representation of employees in an appropriate unit
must be accompanied by a showing of interest of not less than
thirty (30) percent of the employees in the unit claimed to be
appropriate. The petitioner is also required to submit an
alphabetical list of names constituting the showing of interest
with the petition.

18.05.02 Petitioner’s interest in a request for a decertification

election: A petition seeking an election to determine whether
employees in an existing unit no longer wish to be represented
by an exclusive representative must be accompanied by a
showing of interest of not less than thirty (30) percent of the
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employees in the existing unit. The showing of interest must
reflect that the employees no longer desire to be represented for
purposes of exclusive recognition by the currently recognized or
certified labor organization. The petitioner is also required to
submit an alphabetical list of names constituting the showing of
interest with the petition.

18.05.03 Petitioner’s interest in requests for a determination
of eligibility for dues allotment: A petition requesting a
determination of eligibility for dues allotment must be
accompanied by evidence of membership of not less than ten
(10) percent of the employees in the unit claimed to be
appropriate. The petitioner is required to submit an alphabetical
list of names constituting the evidence of membership with the
petition.

18.05.04 Cross-petitioner’s interest in a request for a
representation election: A petitioner seeking an election in a
different unit from that claimed appropriate by another
petitioner must be supported by a showing of interest of not less
than thirty (30) percent of the employees in the unit claimed to
be appropriate in the cross-petition. The petitioner is required
to submit with the petition an alphabetical list of names
constituting such showing of interest.

18.05.05 Labor organization seeking to intervene based on a
numerical showing of interest: A labor organization seeking
to intervene on the basis of a showing of interest must submit a
showing of interest of ten (10) percent or more of the employees
in the unit covered by a petition seeking an election, with an
alphabetized list of the names of the employees constituting the
showing of interest [see S U.S.C. 7111(c) and § 2422.8(c)(1)].

18.05.06 Labor organization that seeks to intervene based on
other than a numerical showing of interest: Some

Office of the General Counsel
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intervention requests are supported by evidence of interest other
than a numerical “showing of interest” as discussed herein.
Section 2422.8(c) provides that in addition to a numerical
showing of interest, other acceptable evidence includes:

a. a current or recently expired collective bargaining
agreement covering any of the employees in the unit
affected by issues raised by the petition; or

b. evidence that a labor organization is or was, prior to a
reorganization, the recognized or certified exclusive

representative of any of the affected employees.

See also CHM 17.7.

18.05.07 Employee request for an election on the issue of a

18.06

proposed consolidation: A request by employees (in units in
an agency) for which a labor organization is the exclusive
representative for an election on the issue of a proposed
consolidation must be accompanied by a showing of interest of
thirty (30) percent or more of the employees in the proposed
consolidated unit (CHM 20.1.6 discusses processing petitions to
consolidate units).

Definition of a showing of interest: CHM [8 concerns
petitions and intervention requests that are supported by
numerical evidence described in §§ 2422.3(c) and (d) and
2422.8(c)(1); however, § 2421.16 provides a general definition
of showing of interest.

18.06.01 Types of evidence: Types of evidence of interest

described § 2421.16 include:
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a. Evidence of membership in a labor organization;

b. Employees’ signed and dated authorization cards or
petitions authorizing a labor-organization to represent
them for purposes of exclusive recognition;

C. Allotment of dues forms executed by the employee and
the labor organization’s authorized official;

d. Current dues records;

e. An existing or recently expired agreement;

f. Current exclusive recognition or certification;

g. Employees’ signed and dated petitions or cards

indicating that they no longer desire to be represented
for the purposes of exclusive recognition by the
currently recognized or certified labor organization;

h. Employees signed and dated petitions or cards
indicating a desire that an election be held on a
proposed consolidation of units; or

1. Other evidence approved by the Authority.

18.06.02 Photocopies: The Regional Director may accept
photocopies of evidence of interest in place of originals. If
necessary, the Regional Director may require the original
showing of interest when: (1) there are a significant number of
unsigned or undated authorization cards and the region is
required to mark “unsigned” or “undated” on the original card
(CHM 18.7.5¢); or (2) anytime there is a challenge to the
validity of the showing of interest alleging fraudulent or forged
signatures (CHM 18.19).

Office of the General Counsel
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18.07 Requirements for acceptable evidence of interest:

18.07.01 Membership in a labor organization: Evidence of

membership in a labor organization is required to support a
dues allotment petition. Itis also submitted to support petitions
seeking an election for exclusive representation or intervention
requests. Evidence of membership consists of a list of current
members signed by an authorized representative or official of
the particular labor organization that bears a certification that
the named individuals are members in good standing. If the
region or a party questions the validity of the certified list, the
region may require the labor organization to bring the original
membership records to the Regional Office for examination.

18.07.02 Authorization cards: An authorization card must be

signed and dated by the employee. A card may not be counted
as part of the interest showing if it contains only the printed
name of the employee.

18.07.03 Authorization petitions: Authorization petitions must

contain a heading or preamble setting forth the purpose of the
petition; i.e., that the employees signing the petition authorize
the named labor organization to represent them for the purposes
of exclusive representation. The absence of a statement
authorizing the named labor organization to represent the
employees signing the petition does not, however, necessarily
constitute a basis for finding a showing of interest inadequate.
The Authority has found that a showing of interest that
petitioned only for an election to be adequate. In its Decision
on Request for Review in Veterans Administration, Veterans
Administration Medical Center, Coatesville, Pennsylvania,
Case No. 2-RO-19 (1980), the Authority stated:

In view of the fact that the sole purpose of
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“showing of interest” under the Federal Service
Labor Management Relations Statute is to
obtain a representational election, the Authority
finds an interpretation of “showing of interest”
which permits the use of cards executed solely
for the purpose of an election would effectuate
the purposes and intent of the Statute.

The technique of obtaining signatures on dual purpose
documents is inherently confusing and the resultant procedures
are, therefore, unreliable and unacceptable as evidence of
interest. See Sacramento Army Depot, Sacramento, California,
49 FLRA 1648 (1994) adopting U.S. Army Electronics
Command, Ft. Monmouth, New Jersey, Case No. 32-2565(RO),
1 Rulings on Requests for Review 233 (1972), and Report on
Ruling Number 52, 2 A/SLMR 641 (1972). Dual purpose
forms are authorization petitions forms that bear two or more
unrelated headings such as: (1) acknowledging receipt of a
publication and (2) authorizing a labor organization to represent
employees for purposes of exclusive representation.

18.07.04 Decertification showing: Petitions or cards requesting
a decertification election must contain a statement that the
signatory employee(s) no longer wishes to be represented for
the purpose of collective bargaining by the currently recognized
or certified labor organization.

18.07.05 Validity of designations: The showing of interest is
checked against the list of employees furnished by the
agency/activity in each proposed appropriate unit to see whether
the requirements in § 2422.9 are met. Although authorization
cards are examined on their face (to check, for example, against
signatures in the same handwriting), their validity is presumed
unless challenged by the presentation of objective
considerations. See CHM 18.9 for procedures for checking the
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showing of interest. This subsection highlights some, but not
all, of the basic requirements for acceptable evidence of
interest:

a. The authorization must run to the party submitting it in
support of its interest. This requirement is construed
liberally. For example, authorizations designating the
“AFL” are accepted as being on behalf of the “AFL-
CIO.” Similarly, authorizations running to a parent or
international organization are accepted as evidence of
interest in support of a petition filed by a local of that
organization, and vice versa. Designations in blank are
not acceptable. The card is not counted if the petitioning
labor organization has changed its affiliation from that
shown on the authorization card. In addition, petitions
filed by a council or by joint-petitioners may be
supported by authorization cards signed on behalf of
any of the affiliates of the council or on behalf of either
joint-petitioner.

b. Dating the authorizations: Each employee must sign
his/her name and insert the date at the time of signing
the petition. Generally, the date is placed opposite each
name. No independent proof of the date of signing is
solicited or accepted. A petition-sheet containing a list
of signatories and bearing a single date purporting to be
the date on which the entire sheet was signed, however,
may be accepted by the Regional Director.

c. Undated or unsigned authorization cards may be
returned only upon written request by the party that
originally submitted the cards as part of its showing of
interest. Such cards are not valid if subsequently dated
and/or signed and resubmitted. During the initial
examination of a party’s showing of interest, the
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Regional Office marks or stamps “undated” or
“unsigned” on any authorization card that does not bear
either a date or a signature in the space designated or
across the face of the card. Such action precludes an
undated or unsigned card from being counted in the
event that it is resubmitted. See CHM 18.6.2.

Current vs. stale interest: The date on authorization
cards, petitions and interest showing support of election
petitions must be current. Evidence of interest is
considered current if it bears a date that is not more than
one year prior to the date of filing of an election petition
involving a unit of not more than 10,000 employees. If
the unit involved is in excess of 10,000 employees, the
showing of interest covering a period of not more than
two years prior to the filing of the election petition is
normally considered current. Thus, any showing of
interest bearing a date in excess of such 12-month or
24-month period, as appropriate, is stale and is not
counted.

Refiling after prejudice period: Where a petition has
been withdrawn with prejudice in accordance with
§ 2422.14, and the same petitioner seeks to refile for the
same unit or any subdivision of the unit, the petitioner
must support such petition with a current showing of
interest. The region contacts the Office of the General
Counsel if the petitioner attempts to use the same
showing that was submitted with the original petition.

Dual signatures: It is not uncommon for the same
employee to sign authorization cards or petitions on
behalf of different labor organizations in the same
election proceeding. Similarly, an employee may sign
evidence of interest in support of a decertification
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petition while continuing to maintain membership in the
currently recognized or certified labor organization that
is involved in the decertification petition. While the
employee has executed seemingly conflicting evidence
of interest on behalf of parties to the same or
consolidated representation proceeding(s), the particular
authorization or other evidence of interest is counted
towards the various parties’ respective showing of
interest requirements if otherwise valid.

Revocation of authorization: An employee attempting to
revoke his/her signature on an authorization card or
petition does not serve to negate the original designation
of a showing of interest since the effective test for
ascertaining the real intent of the signer lies in the
election process.

Effect of supervisory involvement: If the Regional
Director finds that agency management participated in
the solicitation of interest, the Regional Director
determines an appropriate course of action. See United
States Army Air Defense Artillery Center and Fort
Bliss, Fort Bliss, Texas (Fort Bliss), 55 FLRA 940
(1999) and U.S. Department of Health and Human
Services, Public Health Service, Indian Health Service,
Gallup Indian Medical Center, Gallup, New Mexico
(Gallup), 46 FLRA 1421 (1993), where the Regional
Director dismissed a petition on the basis of agency
management's involvement in the solicitation of the
showing of interest. Compare, Veterans Administration
Hospital, Brecksville, Ohio, 1 FLRC 302 (1971) in
which the Federal Labor Relations Council found that a
showing of interest may be selectively invalidated
where supervisory involvement is isolated, minimal or
mitigated. (CHM 18.19 discusses investigating
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challenges to the validity of the showing of interest).
18.08 Timeliness of submission of a showing of interest:

18.08.01 Petitioner's interest: A showing of interest must be
submitted by the petitioner no later than the last day a petition
might timely be filed. Thus, if a showing of interest is not
submitted with the petition, or if a prima facie showing of
interest is inadequate, the petitioner must be notified
immediately.

Application of this rule was discussed in North Carolina Army
National Guard, 34 FLRA 377 (1990). In that case, the
Authority affirmed that a petition for -certification of
representative must be received by the appropriate Regional
Director during the open period of a contract. The Authority
also found that the petitioner must submit with the petition
evidence of a prima facie showing of interest based on the
approximate number of employees in the unit claimed to be
appropriate. However, the Authority found that in the
circumstances of that case, where the petitioner miscalculated
the number of employees in the claimed unit, the Regional
Director allows the petitioner a reasonable period of time after
notice of the deficiency to submit any additional showing of
interest it has in its possession. The Authority noted that the
showing of interest must be dated and signed before the
expiration of the open period, but could be submitted after the
contract expired.

Exception: If a cross-petitioner fails to submit an adequate
showing of interest filed immediately prior to the opening of a
hearing, the cross-petitioner is not permitted to participate in the
hearing and the petition is processed separately (CHM 17.9.1
and HOG 23).
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18.08.02 Intervenor's interest: The showing of interest must be

18.09

submitted by the intervenor no later than the last day the
intervention might timely be filed. The procedures in CHM
18.8.1 are applied in assessing the timeliness of an intervenor’s
showing of interest. Thus, if a request for intervention is filed
timely, but without a showing of interest, the intervenor may be
given sufficient time to submit the showing, as long as the
showing is otherwise timely filed. If the intervention request is
supported by a showing of interest that is based on the
intervenor’s estimate of the number of employees in the
claimed unit and the showing is later found to be inadequate,
the region allows the intervenor a reasonable period of time
after notice of the deficiency to submit any additional showing
of interest as long as the showing is otherwise timely filed. An
exception is when the request to intervene is filed immediately
prior to the opening of the hearing or at the election agreement
meeting. A request to intervene petition that is submitted
immediately prior to the opening of a hearing must be
accompanied by an adequate showing of interest. A request to
intervene that is filed at an election agreement meeting must be
accompanied by a showing of interest or the requestor is not
permitted to participate in the meeting. See CHM 17.9 and 18.9
for procedures for processing an intervenor’s showing of
interest and HOG 17.4 for processing intervention requests that
are received too late for the region to process prior to the
opening of the hearing.

General procedures: This section discusses procedures for
notifying the petitioner or intervenor concerning the adequacy
of the showing of interest. See CHM 18.10 and 18.11 for
requirements for checking the prima facie showing of interest
and CHM 18.12 for requirements for checking the final showing
of interest.

18.09.01 Failure to submit alphabetized list with petitioner's

~14
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or intervenor's showing of interest: As discussedin CHM 12,
a petition is defective if it is not accompanied by an
alphabetized list constituting the showing of interest. The
failure to submit an alphabetized list does not prevent the
petition from being opened or an intervention request from
being investigated (see CHM 12.4). It does not, more
significantly, prevent completion of the prima facie check. A
letter as set forth in Figure 12.4 is sent without delay if the
petitioner fails to submit the alphabetized list. Failure to furnish
the material in response to a written request by the Regional
Director prevents the Director from taking action pursuant to
§ 2422.30 and may result in dismissal of the petition.

18.09.02 Failure to submit adequate showing of interest:
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If the prima facie showing of interest is inadequate, the
petitioner is also notified immediately. Any additional showing
of interest must also be received not later than the last day on
which any petition may be filed timely, except in the
circumstances cited in North Carolina Army National Guard,
34 FLRA 377 (1990) and CHM 18.8. See CHM 18.9.3 for
notification procedures.

18.09.02.02 By intervenor: If the written request for intervention is
not accompanied by a showing of interest, the intervenor is
notified immediately (CHM 17.8). The procedure discussed in
CHM 18.9.3 is followed: the initial contact is made by
telephone, if possible, and is confirmed by fax or telegram.
Any additional showing of interest must also be received not
later than the last day on which any intervention may be filed
timely.

Note the exceptions to granting additional time to submit a
showing of interest discussed in CHM 18.8.

18.09.03 Procedures in notifying petitioner and intervenor
when showing is inadequate: If possible, the agent contacts
the petitioner/intervenor by telephone to advise the party that
the showing of interest is insufficient. Except in those instances
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in which there are less than three (3) days in which to make a
timely submission, the agent informs the petitioner/intervenor
that the showing of interest must be received not later than three
(3) working days from the date of the telephone conversation.
The agent also states that absent such receipt, the Regional
Director will issue a Decision and Order dismissing the petition
or denying the intervention. The agent confirms the
conversation by fax immediately (or telegram, if a fax is not
available) as shown in Figure 18.9A. (See also CHM 17.9 for
intervention.)

If circumstances preclude notifying the petitioner/intervenor by
telephone, the Regional Director sends the fax or telegram set
forth in Figure 18.9B. The Regional Office confirms receipt of
the fax or telegram.

When discussing the submission of additional showing of
interest with petitioner’s/intervenor’s representative, the agent
is not authorized to grant more than the three (3) day period.

The region does not send copies of the fax's or telegrams set
forth in Figures 18.9A or B to any of the other parties or advise
any party regarding the status of the petitioner’s/intervenor’s
showing of interest.  Other parties receive appropriate
notification of the adequacy of the showing of interest at such
time as dismissal may be warranted due to insufficient showing
of interest (see CHM 27 and 53 regarding dismissal of petition).

18.09.04 Request for extension of time: Other than the initial
three days discussed in CHM 18.9.3, no extensions of time are
granted to a petitioner or intervenor to submit a showing of
interest or any additional showing of interest. Figure 18.9Cisa
sample fax denying a request for additional time.

18.09.05 Deferring the petition:
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18.09.05.01 Failure to submit showing of interest: If the showing

of interest is not submitted with the petition, the region
cannot open an election petition or a dues allotment
petition. A thirty (30) percent showing of interest is a
prerequisite to proceeding with a representation or
decertification petition and a ten (10) percent showing of
interest (evidence of membership) is a prerequisite to
proceeding with a dues allotment petition. Thus, a petition is
defective and is not opened prior to receipt of an amended
petition and the appropriate showing of interest (see CHM 18.8
for timeliness requirements). Accordingly, the Regional
Director does not send the opening/notification letters discussed
in CHM 15 (see also CHM 12.3 which discusses defective
petitions which delay opening the case).

Upon receipt of the evidence of interest, further processing
of the petition, if any, depends upon whether a prima facie
showing of interest is made.

NOTE: Generally, an intervenor’s failure to provide an
adequate showing of interest does not delay processing the
case.

18.09.05.02 Failure to estimate the number of employees in the

proposed unit: If the petitioner omits the estimated number
of employees from Item #3 on the petition form, the petition
is defective. The region cannot open an election petition or
a dues allotment petition. The prima facie showing of interest
cannot be determined if there is no estimate of the number of
employees upon which to base a thirty percent (30%) or ten
percent (10% - dues allotment petitions) computation (see CHM
12.3-defective petitions and 13.8-amending a petition). An
amended petition is served on the other parties (see CHM 7 and
13.5). See also CHM 18.8 for timeliness requirements.
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If the petitioner miscalculates the number of employees in the
claimed unit, the petition is not defective, but the showing of
interest may be inadequate. In such cases, the Regional
Director follows the procedures discussed in CHM 18.9.3. See
also North Carolina National Guard, 34 FLRA 377 (1990).
18.09.06 Notification when evidence of interest is adequate:
The Regional Director is not required to send a separate letter to
notify the petitioner or intervenor when the region determines
that the petitioner or intervenor’s showing of interest is
sufficient. The letter shown in Figure 15.9 that is sent to the
employing agency/activity and the incumbent is sufficient
notification as copies of that letter are served on the petitioner.

18.10 Prima facie check of interest:

18.10.01 General: A prima facie showing of interest is checked
promptly for the following reasons:

a. To determine whether a genuine representation question
exists (CHM 18.2);

b. To avoid any delay in processing the case that could
prejudice the petitioner; see North Carolina Army
National Guard; and

c. To determine whether the petitioning union acquires
equivalent status for the purposes of 5 U.S.C.
7116(a)(3) and to protect the rights of the incumbent
union by assuring that a petitioning union does not have
access to an agency’s facilities and services for
campaign purposes based on a facially invalid petition
or showing of interest. See U.S. Department of Defense
Dependents School, Panama Region, 44 FLRA 419
(1992) and CHM 15.9.
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18.10.02 Petitioner's prima facie showing of interest in
election cases:

18.10.02.01 Requirement: A petitioner must submit with the
petition evidence of a prima facie showing of interest based on
the approximate number of employees in the unit claimed to be
appropriate. North Carolina Army National Guard.

18.10.02.02 Preliminary determination: Upon the filing of an
election petition, the Regional Office makes a preliminary
determination of the sufficiency of the showing of interest. The
determination of a prima facie showing of interest is made
without regard to any payroll list since the prima facie check is
made before the opening letter is sent to the activity.

18.10.02.03  Basis for making determination: When checking the
evidence of interest for prima facie sufficiency, the estimated
number of employees shown in Item #3, FLRA Form 21, is
used as the total number comprising the unit. Similarly, each
signer of the authorization material is considered to be
employed within the unit involved. All authorization material
is checked completely to determine the existence of a prima
facie showing of interest. Neither a random sample nor a
spot check is used in making the count.

18.10.02.04 Counting acceptable evidence: In examining the
evidence of interest, the region exercises particular care and
counts only those authorization cards and petitions that are
signed and dated. Other types of acceptable evidence of interest
are listed in CHM 18.6 and 18.7.

18.10.02.05 How to mark the prima facie showing of interest:
The showing of interest and the alphabetized list are marked so
that, between them there is a permanent record of the check.
Normally the actual showing is not “marked” unless the card is
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undated or unsigned (see CHM 18.7.5¢). A check mark is
placed next to each name on the alphabetized list as the name is
found on the showing of interest. This mark is usually made
with a pen with a distinctive color. If no alphabetized list is
submitted at the time the prima facie showing is checked, a

visual count of the actual showing is recorded on FLRA Form
52.

18.10.02.06 Completing FLRA Form 52: Upon completion of the
check of the petitioner's evidence of interest for prima facie
sufficiency, Part I of FLRA Form 52, Report of Investigation of

Showing of Interest, is prepared and retained as part of the case
file.

NOTE: When a final determination of the showing of
interest is made, based upon a check against a payroll
list submitted by the activity, Part Il of FLRA Form 52
is completed.

18.10.02.07 Notifying petitioner of insufficient showing of
interest: If the examination results in a finding that the
showing of interest is less than the required thirty percent (30%)
[or ten percent (10%) in dues allotment petitions] of the
estimated number of employees in the unit specified on the
petition, the petitioner is notified promptly. Follow the
procedures in CHM 18.9.3.

18.10.02.08 Additional showing of interest: The fax or
telegraphic
notification
initially
establishes a due
date for the
submission  of
any showing of
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interest that the
petitioner has in
its possession at
that time. Any

additional

showing of
interest that is
submitted to

make up the
deficiency is
acceptable if
received by the
due date,
provided that in
cases where an
agreement exists,
the showing is
signed and dated
before the
expiration of the
open period. See
North Carolina
Army  National
Guard, 34 FLRA
at 382.

18.11 Intervenor's prima facie showing of interest: When a request

for intervention is supported by evidence of interest among the
employees in the unit; i.e., signed authorization cards, etc., the
initial determination of the showing of interest is based upon a
prima facie sufficiency of ten (10) percent or more of the
employees. The procedures for determining the intervenor’s
prima facie showing of interest are the same as for determining
the prima facie showing of interest for a petitioner. A FLRA
Form 52 is completed for each intervention request in the same
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manner as the form is completed for the petitioner’s showing of
interest.

Petitioner’s showing of interest in petitions requesting a
determination of eligibility for dues allotment: A petitioner
must submit evidence of membership with a petition requesting
a determination for eligibility for dues allotment. The
requirements for evidence of membership are set forth in CHM
18.5.3 and 18.7.1. The procedures for determining the
petitioner’s prima facie showing of interest are the same as for
determining the petitioner’s prima facie showing of interest in
election cases.

Final determination: The procedures for making the final
determination of the adequacy of any petitioner's or intervenor's
showing of interest are the same.

18.13.01 Request for payroll list: A final determination of a

petitioner’s or intervenor's showing of interest is made on the
basis of a current list of employees in the unit sought (as of the
payroll period payroll period immediately preceding the date the
petition was filed). The list is requested pursuant to §
2422.15(b) by the Regional Director in his/her initial letter to
the activity (see CHM 15.9 and Figure 15.9).

18.13.02 Delay in submission of list: If the activity does not

submit the payroll list by the date requested in the letter, the
agent contacts the activity. If necessary, the agent advises the
activity if the list is unduly delayed or not submitted at all, the
final determination of the showing of interest is based upon the
petitioner’s estimate of the number of employees in the unit;
1.e., the test for prima facie showing of interest.

18.13.03 Complete check vs. random sample: If the number of

names on the payroll submitted by the activity is less than one
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thousand (1000), the region makes a complete check of the
showing of interest. If the payroll list contains more than 1000
names, the region has the option of conducting a random
sample (spot check). This involves checking less than every
name submitted by the labor organization; e.g., every 3rd, Sth or
10th name, against the list. However, the sample is large
enough to ensure validity. At least thirty percent (30%) of the
names on the showing of interest are checked against the
payroll list and in no event shall the ratio of the random sample
be less than 1 out of 10 among the evidence of interest. A
complete check is conducted in “raid” petitions.

18.13.04 How to make a record of the final check: The payroll

list and the alphabetized list of the showing of interest
submitted by the petitioner/intervenor are marked so that,
between them, there is a permanent record of the check. A
mark is placed against each name on the payroll list as the name
is found on the alphabetized list. If the alphabetized list was
used to check the prima facie showing, it is used and checked
against the payroll list. In this situation, the alphabetized list
submitted by the labor organization is also marked to reflect the
names found on the payroll list. (NOTE: if the alphabetized list
was not submitted when the prima facie showing of interest
was checked, the payroll list is checked against the actual
showing of interest. The alphabetized list is used only if it was
checked by the agent against the actual showing.) A pen
having a different color than the pen used to make the prima
facie marking is used to mark the payroll list and the
alphabetized list.

The final count is determined by the number of checks that
appear on the payroll list. The total number of “checks” is
equal to or greater than thirty (30) percent of the total names on
the payroll list. If the showing of interest is inadequate based
on the payroll list, before contacting the petitioner, the agent
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reviews CHM 18.14 for a discussion concerning disputed size
of unit.

No marking is made on the actual evidence of interest to denote
whether the particular name was found on the payroll list. This
restriction does not apply to marking or stamping “undated,”
where necessary, or “no signature” on the signature line, as
appropriate on any authorization card, etc. which is defective
for not being dated or signed.

18.13.05 Separate checks for each unit involved: A check is
made for each claimed bargaining unit involved. Subsequent
rechecks are made if unit positions or the parties' positions
change or if the petition is amended.

18.13.06 Amending the unit at a hearing: A Hearing Officer
rules on a motion to amend the unit at a hearing, like any other
motion, after the other parties are asked whether they have any
objections to the motion. Before granting a motion to amend the
unit, the Hearing Officer takes the following actions (see also
HOG 18.6):

a. goes off the record and assesses whether the amendment
has substantially affected the identity of the unit.
Changes in terminology are distinguishable from
changes affecting the identity and content of the unit
(see CHM 13.9, 13.10, and 13.11).

b. checks the showing of interest to determine if it is
sufficient to support the proposed amendment. In any
instance where additional showing of interest is
required, it must be submitted with the amendment.
NOTE: as discussed in CHM 13, the petitioner may
amend its petition at any time; however, in election
cases, it must be accompanied by the appropriate
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18.13.07
accompanying requests to intervene or a cross-petition
received too late for the region to process prior to the
opening of the hearing:

a.

Showing of Interest

showing of interest at the time the amendment is filed.
See U.S. Department of the Interior, National Park
Service, 55 FLRA 311, 315 (1999) and CHM 18.1.

determines whether there are timeliness issues (only in
unusual circumstances) (RCL 12).

calls the Regional Director if it appears that the
amendment has changed the identity of the unit. If the
Regional Director concludes that the amendment has a
substantial effect upon the unit and identifies additional
parties that may be affected by issues raised, the
Hearing Officer goes back on the record and states:
“Upon authorization by the Regional Director, the
hearing is adjourned indefinitely pending a review of
the amended petition and notification, if necessary of
other potential interested parties.” (see HOG script
35.4) Where the Regional Director concludes that the
amendment does not substantially effect the unit, the
Hearing Officer continues the hearing.

Considerations when reviewing a showing of interest

The showing of interest must accompany any
intervention request or cross-petition that is filed
immediately prior to the opening of the hearing. If no
evidence is proffered, the intervening party or cross-
petitioner can not participate and the hearing is not
delayed (CHM 18.8).

Where a request to intervene or cross-petition is based
on evidence of interest received too late for the region to
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process prior to the opening of the hearing, the showing
of interest is not examined by any other party to the
proceeding and is not introduced or received into the
record. Argument on the adequacy of interest is
inappropriate and the Regional Director’s eventual
ruling on the request is based on the investigation of
interest made by the Hearing Officer. The parties are
reminded that adequacy of a showing of interest is an
administrative matter made by the Regional Director
and is not subject to collateral attack by the parties [see
§ 2422.9(b)].

Where requests to intervene or cross-petition are
received immediately prior to the opening of a hearing,
any accompanying showing of interest is checked on the
spot unless the showing is voluminous and the Hearing
Officer decides that it would unduly delay the hearing
(see CHM 18.13.6). If it appears sufficient on its face,
the Regional Director instructs the Hearing Officer to
grant the motion to intervene, “subject to a subsequent
check of the sufficiency of interest” (see HOG 17.4.4 -
guidelines  relating to granting  “conditional
intervention”). The check is normally made between
sessions using the activity/agency list furnished in
response to the opening letter. The Hearing Officer is
authorized to announce the Regional Director’s ruling
on the intervention/cross-petition. If the hearing record
closes before the Hearing Officer has an opportunity to
check the showing of interest, the Hearing Officer [see
HOG 34.4(c)] reports the results in the Hearing Officer's
Report and an amended showing of interest report,
FLRA Form 52 (see CHM 18.15).

If the Hearing Officer’s check of the showing of interest
reflects that the showing is inadequate and the scope
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and size of the unit is not an issue in the proceeding, the
Hearing Officer refers the request to intervene or cross-
petition to the Regional Director. The party attempting
to intervene or cross-petition is not given additional
time to obtain sufficient showing of interest. The
hearing is not delayed and the party requesting status as
an intervenor or cross-petitioner does not participate in
the hearing.

€. If the identity or size of the unit is an issue at the
hearing and the decision could affect the intervenor’s or
cross-petitioner’s request, the Regional Director may
decide to allow the intervenor or cross-petitioner to
“conditionally intervene” and participate in the
proceedings. See HOG 17.4.4. NOTE: As discussed in
CHM 18.14, if the intervenor’s showing of interest is
later found to be inadequate based on the Regional
Director’s Decision, the intervenor is not given time to
submit additional showing of interest.

See also HOG 23 for a discussion of cross-petitions made
immediately prior to the opening of the hearing.

18.13.08 Interventions, cross-petitions and challenges filed at
the election agreement meeting or prior to the Regional
Director’s approval of the Agreement or Direction of
Election: These are threshold issues that are resolved by the
Regional Director before s/he approving the Election
Agreement or issue a Direction of Election. See CHM 28.34.

18.14 Disputed size of unit:

18.14.01 Procedures: A final check of the showing of interest is
always conducted notwithstanding a dispute in the size of the
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unit. Where the number of employees on the payroll list
exceeds the estimated number of employees in the unit shown
in Item #3 of the petition, the region decides the adequacy of the
petitioner’s submission. If the check reveals less than a thirty
(30) percent showing for the larger number, the petitioner is
contacted for its position regarding the payroll list--a copy of
which it received from the activity.

18.14.01.01  If the petitioner agrees that the showing of interest in
less than thirty (30) percent of the unit, the region gives the
petitioner an opportunity to submit additional showing of
interest, providing such additional interest would be considered
timely (See CHM 18.9.3).

18.14.01.02  If the petitioner disagrees that the payroll list conforms
to the unit petitioned-for on the basis of eligibility or
appropriate unit issues, the region follows procedures outlined
below:

a. The region asks the petitioner to identify specific
employees on the list whom it contends are ineligible
for the unit as submitted by the activity and to provide
its position regarding the activity’s proposed unit
description;

b. The region contacts the activity for its position
regarding the eligibility or unit issues;

C. If the status of the disputed employees cannot be readily
resolved by the parties, the determination of the
showing of interest is based on the total number of
employees whom the petitioner asserts comprise the
unit:

> If the dispute concerns only eligibility issues, the region
subtracts those employees whose eligibility the
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petitioner disputes from the payroll list. If the showing
of interest is still insufficient, the region notifies the
petitioner of the inadequacy (see CHM 18.9.3). The
petitioner is given the opportunity to submit the
necessary additional showing of interest providing such
additional interest would be considered timely. If the
subsequent submissions still results in an insufficient
showing, the petition is dismissed, absent withdrawal.

> If the showing of interest is contingent on resolution of
eligibility or unit issues, the region notifies the
petitioner of:

(1) the inadequacy;

(i1) the reasons for the inadequacys;

(ii1))  the advisability of supplementing its showing of
interest;

(iv)  the possibility of a hearing to resolve the
eligibility or unit issues; and

(v) the effect of potential findings on the showing
of interest and the petition.

18.14.02 Effect of a determination by the Regional Director

that a hearing is necessary: When the region informs the
petitioner that a hearing may be necessary to resolve the
eligibility or unit issues, the region also advises the petitioner of
the consequences of the Regional Director’s or Authority’s
findings. If it is determined that the unit is different than
proposed or estimated by the petitioner, the petition could be
dismissed following a reevaluation of the showing of interest.

Note that these procedures apply to ‘“composition issues”
(eligibility of certain inclusions or exclusions) and to “unit
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appropriateness” issues (scope of unit). These procedures
apply to intervenors as well as petitioners.

If, during the hearing, the petitioner seeks to amend the petition
to conform to a larger unit, the petitioner or intervenor must
submit additional evidence of interest to support alternative
eligibility or unit positions. See HOG 25 for a discussion on
processing an amended petition that changes the identity of the
unit.

18.14.03 Effect of finding an enlarged unit appropriate:
When the Regional Director or the Authority directs an election
in a unit larger or different in scope than that requested by the
petitioner, the direction of election is often conditioned on a
reevaluation of the petitioner’s/intervenor’s showing of interest.

This evaluation is based on the showing of interest that was
submitted prior to the close of the hearing. If the
petitioner/intervenor’s showing of interest is insufficient, the
petition is dismissed or the request for intervention denied,
absent withdrawal. The petitioner/intervenor is not given
additional time to procure additional interest. The following
three examples illustrate how an eligibility or unit determina-
tion by the Regional Director or the Authority might affect a
showing of interest:

> Inclusion of a category sought to be excluded by the
petitioner: Assume that the petitioner seeks a unit of one
hundred (100) nonprofessional employees and submits a
showing of interest of thirty-three (33) cards. The
activity contends that twenty (20) analysts are eligible
for inclusion in the unit, while the petitioner maintains
that they are ineligible because they are professional
employees. The Authority finds that all employees in
this category are nonprofessional employees and
includes them in the nonprofessional unit found to be
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appropriate. The unit now totals one hundred twenty
(120) employees, requiring a showing of interest of
thirty-six (36) employees, whereas petitioner has a
showing of interest of thirty-three (33). The petition is
dismissed.

Exclusion of category sought to be included by the
petitioner: Assume that the petitioner seeks a unit of one
hundred twenty (120) Wage Board employees, of whom
twenty (20) are casual employees. The activity contends
that this group of employees do not have a community
of interest with the remaining employees involved.
Petitioner’s showing of interest, totaling forty (40)
authorization cards, includes twelve (12) cards signed
by casual employees. The Authority excludes the casual
employees, resulting in the unit being reduced to one
hundred (100) employees. The petitioner’s showing of
interest also is reduced by 12 cards to a total of twenty-
eight (28) cards. Inasmuch as a minimum showing of
interest of thirty (30) employees is required, the petition
is dismissed.

Activity contends that the petitioned for unit is not
appropriate: Assume a labor organization filed a petition
seeking an election at a small field activity and the
Agency proposes that the unit include all field activities
nationwide. A hearing is held and the Regional
Director determines that the small field unit is
inappropriate. The Regional Director does not rule on
the appropriateness of the larger unit since the petitioner
stated it was not willing to proceed to an election in the
larger unit. The petition is dismissed.
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Showing of Interest

See Department of Transportation, National Highway Traffic
Safety Administration, 2 A/SLMR 433 (1972) and Federal
Aviation Administration and Federal Aviation Administration
Eastern Region, 5 A/ISLMR 777 (1975).

Report on investigation of showing of interest: A separate
FLRA Form 52 is completed for every election or dues
allotment petition. Where two or more petitions are filed
involving the same activity, whether for the same or different
units, a separate FLRA Form 52 is prepared stating the
appropriate case number of the petition involved. The showing
of interest of any intervenor(s) in a unit covered by a petition is
also entered on an appropriate FLRA Form 52.

When more than one report is prepared [such as one reporting
the results of the investigation or hearing regarding the impact
of eligibility and/or unit disputes on the showing of interest
made by the petitioner and any intervenor(s)], the subsequent
reports are labeled “amended” or ‘“second amended” as
appropriate.

In every instance in which a hearing is held and completed
involving a dispute as to the eligibility of any job categories
and/or the appropriateness of the unit(s), a copy of both the
original and a supplemental FLRA Form 52 are forwarded
to the Authority.

18.15.01 Preparing FLRA Form 52 after final check of

agency'’s list: The following items are noted:

a. Name of agency/activity involved, case number and
petitioner or intervenor is provided. Note that a
different FLRA Form 52 is completed whenever the
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Showing of Interest

petitioner amends the petition and changes the identity
of the unit. If more than one intervenor is involved,
additional forms are completed.

b. Part I: This section provides information about the
prima facie showing of interest. The abbreviated
designation of the petitioner is entered in this space.

C. Part II: Designation and payroll information: The

procedure used in checking the names on the payroll list
is reflected by underlining either “complete” or “spot”
(random) where requested. If no payroll list has been
submitted, the entry in the blank space following the
words, “for the period ending” reads, “No payroll list
submitted”.

d. Part II also provides information about the final
determination of the adequacy of the showing of interest

based on the agency’s/activity’s payroll list.

Part III provides information about the intervenor’s showing of

interest.

18.16

18.17

Regional determination on showing of interest: The Regional
Director's ultimate determination that a petitioner's showing of
interest does not support the unit claimed or found to be
appropriate results in dismissal of the petition or denial of
intervention, absent withdrawal. Decisions and Orders
dismissing petitioner for insufficient showing of interest or
denying requests for intervention are discussed at CHM 53.

Ultimate disposition of evidence of interest: All evidence of
interest which is submitted in support of a petition or request
for intervention is retained in the case file until the case has

Office of the General Counsel
Representation Case Handling Manual



18.18

Showing of Interest and Challenges to Adequacy and Validity

been closed. During the processing of the case the only
evidence of interest which may be returned to the submitting
party are those cards that are undated and/or unsigned and have
been marked or stamped as such before being returned. A
request by a party for the return, of any portion of its evidence
of interest is denied irrespective of the reasons offered.
However, a party is permitted to examine its own evidence of
interest at the Regional Office for the purpose of copying names
and addresses. Upon closing of the case, at the party’s request,
the evidence of interest may be returned to the appropriate party
by certified mail. If a party prefers to pick up the material at the
Regional Office, regional personnel obtain a receipt before
releasing the evidence of interest.

Challenge to the adequacy of a showing of interest: As
discussed at CHM 18.3, no challenge to the adequacy of
showing of interest is permitted under § 2422.9(b).

18.18.01 Limitation on application of review: An application

for review may be filed with the Authority only when the
determination of adequacy by the Regional Director results in
issuance of a Decision and Order dismissing a petition or
denying intervention. Hence, a determination that an adequate
showing of interest has been submitted in support of a petition
or request for intervention is not subject to the filing of an
application for review with the Authority.

18.18.02 Collateral attack: No collateral attack of a determina-

tion that the showing of interest is adequate can be raised at a
representation hearing.
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18.19 Challenge to the validity of a showing of interest:

18.19.01 What is a challenge to the validity of a showing of
interest: Section 2422.10(a) states that validity questions are
raised by challenges to a showing of interest on grounds other
than adequacy. The showing of interest of either a petitioner or
an intervenor can be challenged.

18.19.02 Who may file a challenge to the validity of a showing
of interest: The Regional Director or any party may challenge
the validity of a showing of interest (validity challenges).

18.19.03 When and where validity challenges may be filed:
Challenges to the validity of a showing of interest must be in
writing and submitted to the Regional Director or the Hearing
Officer before the hearing opens, unless good cause is shown
for granting an extension. If no hearing is held, challenges to the
validity of a showing of interest must be filed prior to action
being taken pursuant to § 2422.30.

18.19.04 Filing validity challenges received too late in the
region to process prior to the opening of the hearing:
Challenges to the validity of the showing of interest are never
referred to the Hearing Officer, but are handled
administratively. Challenges to the validity of the showing of
interest that are filed with the Hearing Officer are referred to the
Regional Director (see CHM 26.1g. and HOG 17.3, 24, 33.2).

18.19.04.01 Attempt to litigate validity of the showing of interest
at a hearing: If a party attempts to raise an issue regarding the
validity of the showing of interest by the petitioner or intervenor
at a hearing, the Hearing Officer denies the challenge or
forwards it to the Regional Director for consideration (HOG
33.2).
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18.19.05 Filing validity challenges at the election agreement
meeting or prior to the Regional Director’s approval of the
Election Agreement or Direction of Election: Validity
challenges raise a threshold issue that are investigated and
decided before the Regional Director can approve the Election
Agreement or issue a Direction of Election. If the challenge is
made during the election agreement meeting, the meeting is
adjourned so that the challenge can be investigated and decided.

All evidence must be submitted at the time the challenge is
filed.

OVERVIEW

18.19.06 Contents of validity challenges: Section 2422.10(d)
requires that challenges to the validity of a showing of interest
must be supported with evidence.

18.19.07 Evidence supporting validity challenges: Evidence in
support of a challenge to the validity of a showing of interest is
an absolute requirement before any investigation is undertaken.
Evidence must be submitted with the challenge. Such evidence
consists of signed statements of employees or other written
evidence. If no evidence is filed, the challenge is denied
administratively (see CHM 18.19.15). Of course, the challenger
may always refile the validity challenge with supporting
evidence if the challenge is otherwise timely filed.

18.19.08 Service of validity challenges: A copy of a validity
challenge is served upon all parties. However, evidence
supporting challenges to the validity of the showing of interest is
not served on any party (§ 2422.4).
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18.19.09 Basis of validity challenges: A validity challenge is

concerned with the authenticity of the signatures and/or the
circumstances under which the authorization cards were
obtained; i.e., fraud, forgery or supervisory involvement. Thus,
the fact that an authorization card is not dated or contains the
printed name of the employee rather than his/her signature does
not involve a question of authenticity of the card. In such
circumstances, the authorization card is not counted because of
the omission of a date or signature rather than the commission
of an act of fraud or forgery.

18.19.10 Investigating validity challenges: Investigation of a

validity challenge is undertaken promptly. Processing of the
petition is held in abeyance until the investigation is completed
unless the challenge is filed immediately prior to the hearing.
See HOG 24.2 and 33.2 for guidance in handling challenges
filed immediately prior to or during the hearing.

18.19.11 Report of investigation: Upon completion of the

investigation of a validity challenge and, generally, before the
challenged union is contacted, a written final investigative
report (FIR) is submitted to the Regional Director.

18.19.12 Form and content of final investigative report: A FIR

is clear, concise and comprehensive. It is marked as an intra-
agency and confidential document. The facts as set forth in the
FIR is supported by evidence in the case file that is specifically
identified in the FIR. The FIR is a self-contained document to
the extent that it is not necessary to refer to file documents for a
thorough understanding of the facts and issues in the case.
Opinions or conclusions of the parties are not facts and are not
reported as such in the FIR. Conflicting statements and disputed
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facts are noted.

A FIR includes, but is not necessarily limited to:

18.19.13

a statement setting forth the challenge(s) to validity and
the evidence submitted in support of the allegation(s);

the identification of individuals interviewed and of the
major characters involved;

a statement of the issues raised by the challenges;

a discussion of all facts relevant to each challenge;

an analysis of each allegation or issue, including
discussion of supporting case law or legal theories and,
where applicable, a discussion of defenses raised;
recommendations as to the disposition of each
allegation; and if appropriate, a recommendation

regarding enlarging the scope of the investigation.

Investigating unfair labor practice charges and

challenges to the validity of the showing of interest
simultaneously: If an unfair labor practice charge is filed
alleging improper assistance by the agency or improper conduct
by the labor organization involving the same conduct that gave
rise to the challenge, the ULP and the challenge are investigated
simultaneously. Disposition on the merits of the ULP charge
also resolves the challenge filed in the REP case to the extent
described below:

a.

if the investigation results in a finding of no merit, the
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Regional Director dismisses the ULP charge, absent
withdrawal and issues a letter to the party filing the
challenge denying the challenge (see CHM 18.19.15);

b. if the parties settle the ULP, the settlement includes a
request to withdraw the challenge to the validity of the
showing of interest;

C. if the Regional Director decides the ULP has merit, the
Regional Director issues a complaint and further
processing of the representation case is blocked. CHM

60.

SCOPE, STANDARDS AND INVESTIGATIVE TECHNIQUES

18.19.14 Scope of ‘“challenge” investigation: Initially, the

investigation is limited to specific evidence of interest alleged to
be invalid. The investigation is based on the evidence submitted
and how the evidence was obtained. See CHM 23.4 and 23.5 for
a discussion on investigative techniques. For example, assume
that the challenging party has alleged that 30 of the 100 cards
submitted by the petitioner are invalid because of forgery and
presents written statements from each of the thirty (30)
employees involved. In such instance, the investigation is
limited to the thirty (30) authorization cards involved.

If the allegations are substantiated by the investigation, the
Regional Director refers the question of whether the
investigation is expanded to the Office of the General
Counsel. In this example, this issue is whether to expand
the investigation to include the remaining seventy (70) cards.

The investigation includes, but is not limited to:
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Showing of Interest and Challenges to Adequacy and Validity

attempts to obtain affidavits from the individual(s)
responsible for procuring and submitting the signatures
(more than one individual could be involved).

making a signature comparison on the authorization
cards against reliable records, such as W4 forms held by
the agency or activity. The identity of the employees is
not be revealed to the agency.

questioning the individuals whose names appear on the
authorization cards as signatories and taking affidavits,
if possible, concerning the authenticity of their
signatures.

Standard to be applied in determining the effect of
improper agency conduct on an election petition: In
United States Army Air Defense Artillery Center and
Fort Bliss, Fort Bliss, Texas (Fort Bliss), 55 FLRA 940
(1999) the Authority stated that a showing of interest
should be disallowed only where necessary to prevent
abuse of the election process and to protect the
fundamental right of employees to choose their own
representative [citing 5 U.S.C. 7102(2)]. Further, the
Authority concluded “that a determination to dismiss a
petition because of agency misconduct must be based on
specific findings concerning both the particular conduct
at issue and the effect of that misconduct on the
particular petition.”

The Authority summarized the standard by stating that:

In sum, in order to dismiss a representation
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petition supported by a showing of interest, we
will require that any improper conduct on the
part of the agency actually have affected the
validity of the petition. ... if after disallowing the
signatures gathered as a result of the Agency’s
improper grant of access to the organizer, the
showing of interest is valid, the petition should
not be dismissed. Fort Bliss at 943.

18.19.15.1 Investigating allegations of improper agency

conduct: Fort Bliss, 55 FLRA 940, requires the region to focus
the investigation not only on the actions of the agency, but also
on the resulting effect on employees and the petition. As a
result of the investigation, there may be circumstances where the
misconduct involves such active involvement or support of the
union by agency officials that the misconduct pervades the
signature collection process, leading to the conclusion that the
petition is dismissed. Where agency misconduct is limited or
other reasons mitigate its significance, only those aspects of the
petition directly affected by the violation may be invalid. Fort
Bliss, 55 FLRA 940 and Veterans Administration Hospital,
Brecksville, Ohio, 1 FLRC 302 (1971).

The Authority did not set forth specific evidence that
may be relevant to determining whether an agency’s
improper grant of access to a rival union affected the
free choice of its employees within the meaning of 5
U.S.C. 7102. However, listed below is the type of
evidence that the region obtains when investigating
these challenges.

a. Whether the activity has knowledge of an
outside organizer soliciting a showing of interest
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on its premises.

1. If the activity is not aware of such
conduct, the inquiry ends since there is
no basis for concluding that any cards
were tainted based on improper conduct
by the activity. An activity cannot be
held accountable for controlling an
outside organizer’s conduct when there
is no evidence the activity was, or should
have been, aware of the outside
organizer’s presence.

2. If the investigation discloses that the
activity was, or should have been, aware
of the improper conduct, the inquiry
continues and the second step applies.

b. If the activity was aware of such conduct, the
extent of the activity’s participation or
appearance of participation in the union’s
organizational activities is assessed. A number
of factors are evaluated to determine whether the
entire showing of interest or a portion of the
showing is tainted. These include:

1. The existence of any legitimate reason
for the outside organizer to be present on
the activity’s premises;

2. The presence of another labor
organization as the certified
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representative of the employees being
solicited or as a rival labor organization;

3. The extent of any policing by the activity
on the outside organizers and any
restrictions placed by management on
the outside organizers;

4. The period of time outside organizers
were on the activity’s premises and
involved in soliciting or collecting
employee signatures;

5. The number of authorization cards
solicited during the period of time the
outside organizers were on the activity’s
premises in relation to the size of the
bargaining unit; and

6. When and where the authorization cards
were solicited (work area or non-work
area, work-time or breaks), and/or the
presence of any supervisors or managers
during the period of solicitation.

C. Once the evidence has been obtained, it is
analyzed to determine the impact of the
activity’s improper conduct on the right of
employees to be “free to choose or reject union
representation without coercion and while
agency management maintains a posture of
neutrality.” Gallup, 46 FLRA 1421, 1424. If
the activity’s conduct is sufficiently pervasive it
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may reasonably be inferred, as was the case in
Gallup, that the entire showing of interest was
tainted. On the other hand, if mitigating
circumstances exist, consistent with the
approach adopted in Fort Bliss, 55 FLRA 940,
the facts may warrant the conclusion that either
none or only a portion of the petitioning union’s
showing of interest was tainted.

18.19.15.2 Submitting the case for advice: Following the region’s
investigation and analysis, any case that:

a. involves supervisory conduct and
b. the Regional Director believes may be
meritorious,

1s submitted for advice. CHM 58.3.15

18.19.16 Guidelines when contacting the petitioner or
intervenor whose showing of interest is being challenged on
the basis that the signatures were fraudulent or were
obtained coercively: The challenged party is not contacted
until after the Regional Director makes a preliminary decision
on the merits of the challenge. If the Regional Director
determines the challenge has no merit, there is no need to
contact the challenged party (CHM 18.19.17). If the Regional
Director determines that the challenge appears meritorious, the
Director contacts the challenged party in accordance with the
guidelines set forth in CHM 18.19.18. This is both a sensible
and fair approach, balancing the challenged union’s right to
respond to the evidence and the need to protect the employee
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witnesses’ privacy.

ACTION

18.19.17 Action when there is no valid issue: When the

Regional Director decides that no valid issue has been raised by
the challenge to the validity of the showing of interest, the
Regional Director sends a letter, as set forth in Figure 18.19A,
to the party filing the challenge, absent an unsolicited
withdrawal by the party of the challenge. A copy is served on all
other parties. A withdrawal request is not solicited in such
instances. The Regional Director’s denial of the challenge to
validity is final and not subject to review [§ 2422.10(e)]. Upon
issuance of the letter to the challenging party, the region
resumes processing the petition.

18.19.18 Action when a valid issue is raised: If the

investigation establishes that reasonable grounds exist for
believing that any part of the showing is fraudulent or was
obtained coercively, the Regional Director contacts the
challenged party and provides that party with an opportunity to
discuss and respond to the evidence.

In situations involving the authenticity of signatures, the region
initially sends a letter to the challenged union (with a copy to the
international, if the petitioner is a local): 1) advising it of the
question as to the authenticity of the authorization cards
(without specifics); 2) offering the challenged union an
opportunity to meet and review the results of the investigation;
and 3) setting forth the provisions of section 1001, Title 18 of
the U.S. Code. (see Figure 18.19B).

If the challenged union requests a meeting, the region will meet
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with the union and verbally provide the challenged union with a
general outline of the evidence submitted and the results of the
investigation. It is not permissible to provide the challenged
union with copies of the affidavits secured from the signatories
who provided evidence in support of the challenge. However, if
necessary, the Regional Office may make a copy of the
petitioner/intervenor’s alphabetized list and sanitize it to delete
the invalid names. The union is permitted to respond to the
challenge.

If the Regional Director determines that a valid issue has been
raised by the challenge, s/he has discretion to determine what
action to take.

a. The Regional Director may strike from the showing of
interest the names of the individuals whose signatures
are invalid. If the remaining valid showing falls below
the required amount (30% or 10%), the petition or
intervention based on the showing is dismissed or
denied, absent withdrawal. The stated ground is that the
evidence of interest submitted “was of questionable
authenticity.” See, Fort Bliss, 55 FLRA 940 (1999) and
VA, Brecksville, Ohio, 1 FLRC 302 (1971) (a showing
of interest may be selectively invalidated where
supervisory involvement is isolated, minimal or
mitigated. CHM 18.19.15.

b. If the remaining valid showing satisfies the interest
requirement, but an officer or agent of the union was
responsible for or had knowledge of and condoned
submission of the fraudulent cards, the region requests
clearance concerning the appropriate disposition of the
petition or request for intervention. CHM 58.4.3.
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C. If, in the Regional Director's view, the entire showing of
interest is tainted because of the extent of the fraud or
the method of solicitation, the Director may dismiss the
petition or deny the request for intervention, absent
withdrawal. Advice is obtained from the Office of the
General Counsel (See CHM 58.3.15 and CHM 18.7.5h).

d. If a labor organization has not submitted a withdrawal
request within the time limit set by the Regional
Director, the Director issues a Decision and Order
dismissing the petition and/or denying the request for
intervention. The Decision and Order specifies the
general grounds for such dismissal or denial without
providing specific details of the results of the
investigation; i.e., that the showing of interest is of
questionable authenticity or that certain of the evidence
of interest is of questionable authenticity, the remaining
showing of interest being insufficient to meet the
requirements of the regulations (See Figure 53.B and
CHM 53 which discusses Decisions and Orders).

If the Regional Director determines that further action
may be warranted by a law enforcement agency, s/he
contacts the Office of the General Counsel for clearance
before forwarding the case to the appropriate authorities.

18.19.19 Limitation on right of review: The only action by the
Regional Director to which an application for review may be
filed is issuance of a Decision and Order dismissing a petition or
denying a request for intervention [§ 2422.10(e)]. The grounds
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for such dismissal or denial as discussed in CHM 18.19.18 are
set forth in a Decision and Order and served on all parties.

18.19.20 Record keeping: Where a union has submitted
evidence of interest of questionable authenticity in prior cases,
the agent assigned to the case shall investigate fully the
authenticity of the evidence of interest submitted in support on
the petition or request for intervention. Such investigation
consists of making a comparison check of the signatures against
the records of the activity. If it appears on the basis of the
examination, that questionable cards or other evidence of
interest may be involved, the procedure set forth in this
subsection is followed.

18.19.21 Duration of listing: The labor organization’s name is
retained on the list until such time as the Regional Director is
satisfied that the organization has not submitted any invalid
showing of interest in at least three (3) consecutive proceedings.
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19.01

19.02

Challenge to the Status of a Labor Organization

CHALLENGE TO THE STATUS OF A LABOR
ORGANIZATION:

Basis for filing a challenge to the status of a labor
organization: Section 2422.11 provides that the only basis on
which a challenge to the status of a labor organization may be
made is compliance with 5 U.S.C. 7103(a)(4).

The Authority has also construed § 2422.11 to include
challenges that a labor organization should not be accorded
exclusive recognition under the Statute because the organization
is subject to corrupt influences or influences opposed to
democratic principles [5 U.S.C. 7111(f)(1)]. Division of
Military and Naval Affairs (New York National Guard),
Latham, New York and National Federation of Civilian
Technicians (NYNG), 53 FLRA 111 (1997). In this regard, such
challenges, like petitions seeking to revoke the certification of
an incumbent labor organization filed pursuant to 5 U.S.C.
7111(f)(1), are based on two tenets: 1) only the Authority has
jurisdiction to decide issues relating to the granting of exclusive
recognition to labor organizations representing employees in the
Federal sector; 2) freedom from corrupt and anti-democratic
influences is a requirement that must be met before the
Authority can certify a labor organization as an exclusive
representative. See also CHM 3.6 and 5.10.

Definition of labor organization: A labor organization is
defined in 5 U.S.C. 7103(a)(4) as:

“labor  organization” means an
organization composed in whole or in
part of employees, in which employees
participate and pay dues, and which has
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as a purpose the dealing with an agency
concerning grievances and conditions of
employment, but does not include--

(A) an organization
which, by its constitution,
bylaws, tacit agreement among
its members, or otherwise, denies
membership because of race,
color, creed, national origin, sex,
age, preferential or
nonpreferential civil service
status,  political  affiliation,
marital status, or handicapping
condition;

(B) an organization
which advocates the overthrow
of the constitutional form of
government of the United States;

(C) an organization
sponsored by an agency; or

(D) an organization
which participates in the conduct
of a strike against the
Government or any agency
thereof or imposes a duty or
obligation to conduct, assist, or
participate in such a strike.

19.03 Who may file a challenge to the status of a labor
organization: The Regional Director or any party may

challenge the status of a labor organization.

19.04 When and where validity challenges may be filed:
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19.04.01 Party challenges to the status of a labor organization

based on 5 U.S.C. 7103 (a)(4) must be in writing and submitted
to the Regional Director or the Hearing Officer before the
hearing opens, unless good cause is shown for granting an
extension. If no hearing is held, status challenges must be filed
prior to action being taken pursuant to § 2422.30.

19.04.02 Challenges alleging that the labor organization should

19.05

not be accorded exclusive recognition because it is subject to
corrupt influences or influences opposed to democratic
principles [5 U.S.C. 7111(f)(1)] may be filed at any time either
as a petition or as a challenge.

Challenge to the status of a labor organization filed
pursuant to 5 USC 7103 (a)(4) received too late for the
region to investigate prior to the opening of the hearing:
Challenges to the status of a labor organization are normally
processed in the Regional Office. If the challenge is filed too
late for the Regional Director to investigate and decide prior to
the hearing, it is referred to the Hearing Officer. Status
challenges may also be filed with the Hearing Officer prior to
the opening of the hearing. See CHM 19.7 for requirements to
submit supporting evidence.

19.05.01 Timely receipt of challenge immediately prior to the

opening of the hearing: When received immediately prior to
the opening of the hearing, challenges to the status of a labor
organization are treated as a threshold issue when the Hearing
Officer goes on the record. Evidence on this issue is taken
before proceeding with the remainder of the hearing. The
Hearing Officer discusses the issues and handling the status
challenge with the Regional Director prior to opening the
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hearing. If the Regional Director gives the Hearing Officer
permission to make a recommendation on the record regarding
the challenge, the Hearing Officer goes on the record, receives
evidence, and makes his/her recommendation in accordance
with HOG 35. 13 before proceeding with the rest of the hearing.
If the Regional Director does not give permission to the Hearing
Officer to make a recommendation, the Hearing Officer takes
evidence on the status challenge and then proceeds with the
other issues. In either situation, the investigation conducted on
the record is the same as discussed in CHM 19.9 and the
Regional Director decides the status issue as part of his/her
Decision and Order. HOG 24.3.1 and 33.3.

19.05.02 Attempt to litigate challenge to status of a labor

19.06

organization at a hearing: Status challenges that are filed after
the hearing opens are untimely unless the challenging party can
establish good cause for granting an extension. See CHM
17.3.1.3 (cross-petitions raising claims pursuant to section
7111(f)(1)). HOG 24.3.2 provides complete guidance for
considering status challenges filed during the hearing (see also
HOG 33.3).

Filing status challenge at the election agreement meeting or
prior to the Regional Director’s approval of the Election
Agreement or Direction of Election: Status challenges raise a
threshold issue that are investigated before the Regional
Director approves an election agreement or issues a Direction of
Election. If the challenge is made during the election agreement
meeting and is not resolved or withdrawn, the Regional Director
provides an opportunity for a hearing on other than procedural
matters [§ 2422.16(c)]. A challenge to the status of a labor
organization is considered an “other than procedural matter.”
Absent a stipulation and a waiver of the parties’ right to a
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19.08

Challenge to the Status of a Labor Organization

hearing, the Regional Director issues a notice of hearing on the
issues raised by the status challenge. Thereafter, if there are no
questions regarding unit appropriateness, the Regional Director
may issue a Direction of Election without a Decision and Order
[§ 2422.16(c)(2)].

By issuing the Direction of Election, the Regional Director is
stating, in effect, that the status challenge does not interfere with
the conduct of the election. Although the status challenge is not
technically “resolved” prior to the election, the Direction of
Election is issued without prejudice to the right of a party to file
a challenge to the eligibility of any person participating in the
election and/or objections to the election. CHM 28.11 and 28.12
provide more information on § 2422.16. If objections are
subsequently filed after the election concerning the status of the
labor organization, the Regional Director has a record that forms
the basis of the objections investigation (See CHM 50).

NOTE: The Regional Director has discretion to issue either a
Direction of Election or a Decision and Order in this
situation. Considerations include the relevance and weight of
the evidence to support the challenge.

Contents of status challenge: A challenge to the status of a
labor organization contains a clear and concise statement of the
challenge and the reasons for the challenge.

Evidence supporting challenge to the status of a labor
organization: An investigation is not undertaken without
evidence. If no evidence is filed, the challenge is denied in a
Decision and Order (CHM 19.14). The challenger may always
refile the status challenge with supporting evidence if such
challenge is otherwise timely filed. See CHM 19.10 for scope
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Challenge to the Status of a Labor Organization

of investigation and evidence required to support the challenge.

Service of challenge to the status of a labor organization: A
copy of the status challenge, including all supporting evidence,
is served upon all parties.

Scope of investigation: The 1996 revisions to the regulations
stated that the only basis on which a challenge to the status of a
labor organization may be made is compliance with 5 U.S.C.
7103(a)(4). However, the Authority decisions in NYNG, 53
FLRA 111 (1997) expanded the application of this section to
include claims made pursuant to 5 U.S.C. 7111(f)(1). The facts
and circumstances of each case are examined to determine
whether a petitioner or intervenor is a labor organization within
the meaning of 5 U.S.C. 7103(a)(4) or is subject to corrupt
influences pursuant to 5 U.S.C. 7111(f)(1).

19.10.01 When the challenge strictly concerns compliance with

5 U.S.C. 7103(a)(4): See HOG 46A and RCL 10A for types of
evidence needed if the challenge strictly concerns compliance
with 5 U.S.C. 7103(a)(4). Representation hearings on status
challenges are very rare; but not prohibited. The issue, of
course, is whether the petitioning or intervening labor
organization is a “labor organization” within 5 U.S.C.
7103(a)(4). See CHM 23.4 and 23.5 for a discussion on
investigative techniques.

19.10.02 Attempt to litigate noncompliance with 5 U.S.C.

7111(f): Timely challenges alleging that a labor organization is
subject to corrupt or anti-democratic influences pursuant to 5
U.S.C. 7111(f) are treated as a challenge to the status of a labor
organization. See NYNG, 53 FLRA 111 (1997). Since these
challenges can also be raised in a petition filed by an individual
bargaining unit member (or a labor organization or agency)
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seeking to decertify an incumbent, without an election, the
challenge is investigated in the same manner as a petition
raising these issues is investigated [USIA, 53 FLRA 999
(1997)]. See CHM 20.1.8 for evidentiary requirements and RCL
10B for substantive guidelines. See also CHM 23.4, 23.5, and
23.9.3 for a discussion on investigative requirements.

19.10.03 Attempt to litigate noncompliance with 5 U.S.C.
7111(e): Inasection 7111(f)(1) proceeding, the presumption in
section 7120(a) (that a labor organization is free from corrupt
influences or influences opposed to democratic principles)
attaches if the labor organization is subject to the governing
requirements set out in section 7120(a)(1) through (4). This
may be demonstrated by the submission of a constitution and
bylaws that meet the criteria set forth in section 7120(a).

Section 7111(e) provides that a labor organization seeking
exclusive recognition must submit to the Authority (the OGC
has interpreted this to apply to submissions to the Department of
Labor) and to the activity/agency a roster of its officers and
representatives, a copy of its constitution and bylaws, and a
statement of its objectives. Thus, when the region determines
that a petitioner has complied with § 2422.3(b), the region is
making a finding that the petitioner is not subject to corrupt or
anti-democratic influences.

Compliance with 5 U.S.C. 7111(e) is an administrative matter
determined by the Regional Director and not subject to
collateral attack at a representation hearing. See U.S.
Department of Transportation, U.S. Coast Guard Finance
Center, Chesapeake, Virginia, 34 FLRA 946 at 949 (1990).
HOG 33.4. Allegations that the petitioning or intervening labor
organization is subject to corrupt influences or to influences
opposed to democratic principles should be filed as a challenge
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to the status of a labor organization or a petition under section

T111(H)(1).

19.10.04 Attempt to litigate noncompliance with 5 U.S.C.

7120: 5 U.S.C. 7120 establishes the internal union standards of
conduct applicable to labor organizations that are the exclusive
representative under the Statute or seek that status. 5 U.S.C.
7120(d) commits standards of conduct issues to the exclusive
jurisdiction to the Assistant Secretary of Labor, unless they are
raised as part of a claim that a labor organization is subject to
corrupt influences within the meaning of 5 U.S.C. 7111(f)(1).
The challenging party must provide evidence that the
Department of Labor or other third party has found a violation
of standards of conduct such that there is reasonable cause to
believe that the challenged labor organization: 1) was
suspended or expelled from, or was otherwise sanctioned by, a
parent organization, or federation of organizations with which it
had been affiliated, based on its demonstrated unwillingness or
inability to comply with the governing procedures set out in
section 7120(a)(1) through (4); or 2) is in fact subject to corrupt
or anti-democratic influences. If evidence is filed, follow the
procedures discussed in CHM 19.10.2.

If the challenging party is only alleging a violation of the
Standards of Conduct described in 5 U.S.C. 7120, the Regional
Director issues a letter to the challenging party referring that
party to the Department of Labor with an explanation of the
procedures and time limits for filing a claim that the union is
subject to corrupt practices pursuant to 5 U.S.C. 7111(f)(1). See
HOG for procedures to follow when handling these allegations
at hearing. HOG 33.5.

19.11 Contact with the labor organization whose status is being
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19.13

Challenge to the Status of a Labor Organization

challenged: Upon receipt of the challenge by the Regional
Office, the Regional Director immediately requests the
challenged union’s position. A copy of the Director’s letter and
the challenged union’s response thereto are served on all parties.
In addition to the evidence supporting the challenge, the
Regional Director may request specific information from the
challenging party and the union being challenged. See HOG 46A
(also RCL 10A) for information relating to 5 U.S.C. 7103(a)(4)
challenges and CHM 20.1.8 and 23.9.3 and HOG 46B (also RCL
10B) for challenges in which the challenging party claims the
labor organization is subject to corrupt or anti-democratic
influences under 5 U.S.C. 7111(f)(1). If the challenge is made
pursuant to section 7111(f)(1) of the Statute and the challenging
party evidences that it has filed a complaint with the appropriate
third party, the case will be held in abeyance pending the third
party’s action. See CHM 23.9.3.3. The Regional Director may
also contact any other party that the Director decides has
relevant information.

Report of investigation: Upon completion of the investigation
of a challenge to validity of interest, a written final investigative
report (FIR) is prepared for the Regional Director. Such FIR’s
may take the form of a draft Decision and Order (see also CHM
26.3).

Form and content of final investigative report: A FIR is
clear, concise and comprehensive. It is marked intra-agency and
confidential. The facts set forth in the FIR are supported by
evidence in the case file and specifically identified in the FIR.
The FIR is a self-contained document to the extent that it is not
necessary to refer to file documents for a thorough
understanding of the facts and issues in the case. Opinions or
conclusions of the parties are not facts and is not reported as
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such in the FIR.
A FIR includes, but is not limited to:

a. a statement setting forth the challenge(s) to validity and
the evidence submitted in support of the allegation(s);

b. a statement of the issues raised by the challenges;
C. a discussion of all facts relevant to each challenge;
d. an analysis of each allegation or issue, including

discussion of supporting case law or legal theories and,
where applicable, a discussion of defenses raised;

e. recommendations as to the disposition of each
allegation; and if appropriate a recommendation
regarding enlarging the scope of the investigation.

Action on challenge to status of a labor organization: Upon
completion of the investigation, the Regional Director issues a
Decision and Order or a Direction of Election (see CHM 19.6)
sustaining or denying the challenge. The parties are afforded an
opportunity to appeal the Regional Director’s Decision and
Order to the Authority. The Decision sets forth the Regional
Director’s finding that the challenged party, i.e., the petitioning
or intervening labor organization is or is not a labor
organization under 5 U.S.C. 7103(a)(4) or is or is not subject to
corrupt influences or influences opposed to democratic
principles pursuant to 5 U.S.C. 7111(f)(1). See CHM 53 for a
discussion on Decisions and Orders. A Direction of Election is
not appealable to the Authority but is issued without prejudice
to the right of the party to file an objection to the election [§
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Challenge to the Status of a Labor Organization

2422.16(d)].

Right of review: A party may appeal the Regional Director’s
Decision and Order in accordance with § 2422.31. See CHM
4.

Action pending review of a Decision and Order on a status
challenge: A Decision and Order
that:

a. denies a status challenge in the case of a petitioning or
intervening labor organization, or

b. grants the challenge in the case of the intervening labor
organization

does not stay processing the petition. If the Decision and Order
is appealed to the Authority, the filing or granting of an
application for review also does not stay processing the petition
unless specifically ordered by the Authority.

The regions contact the Office of the General Counsel whenever
questions arise concerning deferring a petition pending an
appeal of a decision based on a challenge to the status of a labor
organization. See also CHM 55.
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20.1

Preliminary Investigation

REGIONAL INVESTIGATIONS AND ACTIONS
CHM 20 through 28

PRELIMINARY INVESTIGATION: Section 2422.30(a)
provides that the “Regional Director will make such
investigation of the petition and any other matter as the Regional
Director deems necessary.” A regional investigation is the
nonadversarial process that occurs after the petition is opened.

This section offers guidance for reviewing petitions for
sufficiency and initial processing procedures. CHM 23
discusses issue identification and investigating techniques.
CHM 24 covers issue analysis.

Purpose: The purpose of the preliminary investigation is to:

a. determine whether the case can be opened;

b. identify related cases;

C. outline the purposes of the petition and obtain
information concerning the results the petitioner is
seeking;

d. discuss the preliminary telephonic contact with the
petitioner and other preliminary investigative
procedures.

The preliminary investigation also helps the region:

a. identify any party that may be affected by issues raised
by the petition;
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b. discuss procedures for contacting potential parties prior
to opening the case.

20.1.1 General checklist for determining sufficiency of a petition:

After a case is assigned, the agent reviews the petition and any
accompanying papers. Use the checklist below and refer to
CHM 5.2 (basic requirements for petitions regardless of their
stated purpose).

NOTE: CHM 20.1.2 through 20.1.7 describe in detail
requirements for filing and processing petitions having
distinct purposes discussedin § 2422.1. CHM 20.1.8 describes
the requirements for filing a petition pursuant to 5 U.S.C.
7111(f)(1) that seeks to decertify the incumbent labor
organization  based on an allegation that the labor
organization is subject to corrupt influences or influences
opposed to democratic principles. If required information is not
attached to the petition when it is initially filed, the petition
may be defective as discussed in CHM [2. Other information
may be obtained by the agent during the investigation. CHM
20.2 through 20.9 discuss initial procedures after reviewing a
petition for sufficiency.

a. Was the petition filed on the proper form as required by
§ 2422.3(a)? (CHM 5.1) If not, the region dockets the
petition, but cannot open it. The region contacts the
petitioner immediately via telephone or fax followed by
a confirming letter. An amended petition is required
(CHM 13).

b. What is the stated purpose of the petition (CHM 3)? Is
the petitioner’s statement of the issues raised by the
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petition and the results the petitioner seeks sufficient to
warrant opening the case? If the purpose of the petition
appears to be inconsistent with the purposes of the
Statute, the region contacts the petitioner at once. CHM
20.2. The agent asks the petitioner what it is that the
petitioner is seeking and why. The agent may assist the
petitioner in clarifying the purpose of the petition (see
CHM 3) and amending the petition as required in CHM
13 (noted particularly in CHM 13.7). A confirming letter
is sent as appropriate. If, after talking to the petitioner,
the purpose of the petition still appears to  be
inconsistent with the Statute, the Regional Director
issues an Order to Show Cause why the petition should
be processed (see Figure 20.1A). Copies are served on
all parties.

Who filed the petition? (CHM 4) Does the petitioner
have standing to file the petition as set forth in CHM 47?
Ifthe person does not appear to have standing to file the
petition, the agent contacts the petitioner to discuss the
petition and the petitioner’s reasons for filing the
petition. The agent suggests alternatives if necessary,
and appropriate to do so (CHM 13.7). If, after
discussing the petition, the petitioner clearly has no
standing to file the petition, the agent discusses the
matter with the Regional Director. Thereafter, the
Regional Director issues an Order to Show Cause
asking why the petition should be processed (see Figure
20.1A). The Regional Director serves copies of this
Order on all parties who are otherwise notified of the
petition. If it is not clear whether the petitioner has
standing to file, the petition is opened and the Regional
Director requests the parties’ positions.

Office of the General Counsel
Representation Case Handling Manual -3



Preliminary Investigation

If the issue does not appear to be the petitioner’s
standing to file the petition, but rather a question of its
authorization to file the petition, the petitioner may need
a designation of representative (see CHM 4.7 - policy
and examples). There may be a jurisdiction question
and/or the petition may be defective and cannot be
opened. The agent contacts the petitioner to confirm it
has been designated to act on behalf of the parties to the
certification. If the petitioner is unable to obtain the
designation, the Regional Director contacts the certified
exclusive representative to confirm the designation.
Absent such confirmation, it may be necessary to
dismiss the petition for lack of standing.

All conversations concerning the authorization to file
are confirmed in writing to the petitioner.

Is all information provided as required by § 2422.3?
(CHM 5) If not, the agent, with the concurrence of the
Regional Director, decides if the petition is defective
and defines the requirements for correcting the defect.
See CHM 12 and 13 for guidance on identifying
defective petitions and amending petitions.

Was the petition served? (CHM 6) The statement of
service on the petition form is sufficient evidence that
the petitioner served the petition on all parties named on
the form. If any of the parties contact the region to
advise that they did not receive the petition, the region
sends a letter to the petitioner advising it to serve copies
of the petition on all parties. (Modify Figure 12.4).
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Make a list of the party(ies) that the petitioner identifies
as affected by issues raised by the petition and note why
the petitioner lists them. Check for related or current
cases to identify commonality of parties and issues, and
for related cases to identify parties that may be affected
by issues raised by the petition. CHM 15.5 provides
guidance and a checklist for identifying affected parties.

Was the petition filed in the proper office? If the
petition involves a nationwide unit or a portion of an
agency-level consolidated unit, see CHM 8 for
guidance. If necessary, the Regional Director will
obtain clearance from the Office of the General Counsel
to process such cases.

Copies of the petition are forwarded to other Regional
Offices when they:

@) involve nationwide or agency-level consolidated
units and appear to involve matters having
national impact (CHM 8); or

(i1) request to consolidate existing units that extend
beyond the region’s jurisdiction to other
Regional Offices

Regional Directors notify other Regional Directors of
the petition by sending them an e-mail. See CHM 8 and
63 for general policies regarding transfer, service,
consolidation and severance. Cases may be pending in
the other regions that could affect processing the
petitions and vice versa. It is imperative that all
Regional Directors respond to e-mails requesting
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information about related cases. For example:

a reorganization of an SSA Branch Office in El Paso
could be part of a nationwide reorganization; the
Regional Director e-mails information about the
petition to other Regional Directors to ensure consistent
processing of the case and to determine whether to
consolidate the cases for processing (see CHM 8);

a petition to consolidate existing units is filed in the
Washington Region; shortly thereafter,
another petition seeking an election in
one of the units covered by the pending
petition is filed in another region. The
representation  petition is blocked
pending processing the consolidation
petition (CHM 11.11.2). However, the
second region has no way of knowing
about the consolidation petition if it is
not been notified of the petition pending
in the Washington Region.

How many copies of the petition were filed? The
petitioner is required to file an original and two copies
of the petition and accompanying material with the
Regional Office (CHM 9). Failure to serve the
prerequisite copies is not a defect that requires any
written notification. This type of “defect” does not
normally become an issue. The Regional Office simply
contacts the petitioner, reviews the filing requirements
and cautions the petitioner about filing the appropriate
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number in the future.

j- Is the petition timely filed? See CHM 11 and RCL 12
for guidance on identifying timeliness issues. If
timeliness appears to be an issue, the agent discusses
this during his/her initial contact with the petitioner. If
necessary, an Order to Show Cause is sent to the
petitioner and copies are served on all known parties
(see Figure 20.1B). A timeliness issue could become an
issue for a hearing.

20.1.2 Supplemental checklist for petitions seeking a
representation election: Petitions filed by a labor organization,
or labor organizations acting as joint petitioners, for an election
to determine if employees in an appropriate unit wish to be
represented for the purpose of collective bargaining by an
exclusive representative require additional information (see also
CHM 5.3):

a. Is the petition accompanied by a showing of interest and
an alphabetized list? Failure to submit a showing of
interest is a defect that prevents the petition from being
opened and could also affect the timeliness of the
petition. An amended petition is required. Failure to
submit an alphabetized list of the names constituting the
showing of interest is also a defect, but may not prevent
the petition from being opened. CHM 12, 13 and 18.9.
In a situation where the agency’s operations are
expanding or fluctuating due to the seasonal nature of
the work, the showing of interest is required only among
employees employed at the time the petition is filed. See
Coast Guard, 34 FLRA 946, 950 (1990) and CHM
18.4.b.
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b. Does the petition state that the petition is accompanied
by a showing of interest of not less than thirty (30)
percent of the employees in the unit claimed to be
appropriate and estimate the number of employees in the
unit specified on the petition? If the information is not
provided, the petition is defective and cannot be opened
(CHM 12.3). It must be amended if the petitioner fails
to estimate the number of employees in the unit in Item
#3 of the form. CHM 18.4 and 18.9.5.

C. Does the petition describe a unit claimed to be
appropriate for the purposes of exclusive recognition?
Does the unit reflect generally the geographic locations
and the classifications sought to be included and those to
be excluded? Ifthe petitioner does not describe the unit
claimed to be appropriate, the petition cannot be
opened. The agent contacts the petitioner immediately
to discuss the defect. The agent may assist the petitioner
in describing the unit, clarifying the purpose of the
petition (see CHM 3) and amending the petition as
required in CHM 13.7. A confirming letter is sent.
Suggested unit language is discussed in CHM 28.13.

d. Is the prima facie showing of interest adequate? See
CHM 18.10 for instructions.

e. Identify potential substantive, procedural or eligibility
issues. See CHM 23.

20.1.3 Supplemental checklist for petitions seeking a determination
of eligibility for dues allotment: Dues allotment petitions are
reviewed in much the same manner as election petitions. Their
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requirements are described in CHM 5.4.

a. Does the information requested on the petition form
describe the unit claimed to be appropriate? Does the
unit description reflect generally the geographic
locations and the classifications sought to be included
and those to be excluded?

b. Does the petition reflect that the petition is accompanied
by evidence of membership of not less than ten (10)
percent of the employees in the unit claimed to be
appropriate and provide an estimate of the number of
employees in the unit claimed to be appropriate?

C. Are the evidence of membership and alphabetical list
attached to the petition?

d. Is the prima facie showing of membership adequate?
See CHM 18.12.

e. Identify potential substantive, procedural or eligibility
issues. See CHM 23.

Follow the guidelines set forth in CHM 20.1.2 if the
supplementary information described above is not
submitted with the petition.

Supplemental checklist for petitions seeking an election to
determine if employees in a unit no longer wish to be
represented for the purpose of collective bargaining by an
exclusive representative: See CHM 5.5 for requirements.

a. Does the petition describe the current unit?
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Representation Case Handling Manual -9



20.1.5

-10

Preliminary Investigation

b. Does the petition reflect that the petition is accompanied
by a showing of interest of not less than thirty (30)
percent of the employees in the unit stating that the
employees no longer desire to be represented for the
purposes of exclusive recognition by the currently
recognized or certified labor organization? Is the
petitioner’s estimate of the number of employees
specified on the petition form?

C. Are the showing of interest and alphabetical list attached
to the petition?

d. Is the prima facie showing of interest adequate? See
CHM 18.10.
e. Identify any potential substantive, procedural or

eligibility issues. See CHM 23.
Follow the guidelines set forth in CHM 20.1.2 if the
supplementary information described above is not submitted
with the petition.

Supplemental checklist for petitions to clarify and/or amend
(1) a certification in effect; and/or (2) any matter relating to
representation: As noted in CHM 3.3, such petitions serve a
variety of purposes and the requirements may appear at first
somewhat unclear (see CHM 5.6) or are guided by case law. The
agent assists the petitioner within the guidelines of CHM 1, 2
and 13.7. These cases are also a good example of when it may
be helpful to provide case citations to the petitioner to assist the
petitioner in gathering information and complying with the
filing requirements.
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If the information discussed in CHM 5.6 is not included with the
petition, use the outline below as a guide in conversations with
the petitioner(s) or when preparing a letter requesting additional
information. It may also help identify issues and the results the
petitioner(s) seeks and provide guidance when amending the
petition. Failure to submit the information in CHM 20.1.5 may
delay opening and/or processing the petition, but see CHM 12
for guidance in identifying defects and CHM [3.7 for guidance
on assisting the parties when amending the petition. The agent
confirms any conversation with the petitioner(s) in writing.
This letter assists the petitioner(s) in compiling the information,
confirms the agent’s and the petitioner(s)’ understanding of the
requirements, and ultimately expedites processing the case.

a. Does the petition describe the unit(s) affected by issues
raised by the petition? The regulations require the
petitioner to describe the unit affected by issues raised
in the petition. This may be interpreted two ways, by: 1)
describing the currently certified or recognized unit; or
2) describing the proposed unit. As long as the unit
description complies with § 2422.3(a)(6), the petition
may be processed. The region may assist the parties
when describing the proposed unit (CHM 2) and obtain
copies of the certification or recognition during the
investigation (CHM 15). If the parties are unable to
agree on a proposed unit description, it becomes an
issue that the Regional Director decides as part of
his/her decision.

b. Does the petition identify parties affected by issues
raised by the petition, including all parties to any
exclusive bargaining relationships affected by the
petition identified by the petitioner(s)?
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Does the petition include a clear and concise statement
of the issues raised by the petition and the results the
petitioner(s) seeks? Typical information includes, but is
not restricted to, the following noted below.

(1) Petitions requesting a clarification of the
bargaining unit status of  certain
employees/positions describe the present unit
and the date of recognition or certification; the
proposed clarification; the title(s) of the
position(s) to be clarified, and the name of the
incumbent(s) currently occupying the positions.
The petition explains the reasons supporting the
request. There are certain exceptions to the rule
that only positions which are occupied can be
clarified. For additional information, see RCL
15 and HOG 51.

(2) Petitions to amend a recognition or certification
in effect also describes the present unit and the
date of recognition or certification; the
proposed amendment; and a statement of
reasons in support of the proposed amendment.
As noted, some of the requirements in these
cases are not specifically spelled out in the
regulations, but rather described in case law.
When necessary, refer to the substantive sections
of the HOG for assistance. Examples include
technical name changes in the agency or
activity, union designation, reaffiliations or
mergers (Montrose RCL 7B and HOG 43)and
certain successorship situations where the entire
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unit is transferred to a gaining employer (RCL
3B and HOG 39).

(3) Petitions requesting clarification of or an
amendment to a matter relating to
representation include:

(i) a description(s) of the present unit(s) for
which the  petitioner(s) seeks
clarification;, NOTE: the region is
responsible for obtaining copies of
appropriate certifications, amendments
and clarifications from its files if the
parties do not furnish them with the
petition;

(ii) a detailed explanation of the reasons to
support the question relating to the
continued appropriateness of an existing
unit(s);

(iii)  a statement outlining the issues
raised, if known;

(iv)  the proposed results if known; if the
petition is filed jointly, the petitioners
may not agree on the proposed results
and the petition must reflect the
petitioners’ various positions.

Examples of these kinds of petitions includes resolving
issues related to the effect of a reorganization on an
existing unit (RCL 3 ) or when the agency asserts a good
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faith doubt of continued majority status based on the
extent of the union activity and representation (RCL 4).
If the purpose of the petition is unclear, a meeting with
all potential parties pursuant to § 2422.13(b) may be
instructive. In such situations, the standard opening
and notification procedures may be modified or delayed
(see CHM 25.7).

Identify potential substantive, procedural or eligibility
issues. See CHM 23.

20.1.6 Supplemental checklist for petitions to consolidate two or

—14

more units in an agency and for which a labor
organization is the exclusive representative: See
CHM 5.7.

Does the petition to consolidate existing units contain a
description of the proposed consolidated unit claimed to
be appropriate for the purpose of exclusive
representation?

Are copies of the original recognitions or certifications
attached?

If so, are the descriptions changed in some manner from
the original certifications?

Do the descriptions reflect generally the geographic
locations and the classifications of employees sought to
be included and those sought to be excluded and the
approximate number of employees in the consolidated
unit claimed to be appropriate for the purpose of
exclusive recognition?
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Do the attachments include the name(s) and address(es)
of the exclusively recognized labor organization(s)
involved in each unit sought to be consolidated, the
name and address of the activity representative and the
approximate number and types of employees in each
unit sought to be included? Each of the parties to the
certifications are affected by issues raised in the petition
and are automatic parties to the petition CHM 17.2.
They receive a letter described in CHM 15.8.1.

The agent also requests the information outlined below and
explains that it will expedite case processing:

d.

Do the attachments contain a statement, as appropriate:

(D) that the labor organization(s), activity(ies) or
agency was contacted prior to the filing of the
petition and agrees to consolidate existing
exclusively recognized units;

2) that the labor organization(s), activity(ies) or
agency was not contacted prior to the filing of
the petition?

If a certification were issued, are the name(s) of the
labor organization(s), activity(ies) and agency as they
are to appear on the certification on consolidation of
units reflected in an attachment?

Identify potential substantive, or procedural issues. See
CHM 23.
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Failure to submit this information with the petition does not
delay opening the petition, but the agent is responsible for
obtaining this information prior to the Regional Director taking
action pursuant to § 2422.30.

Note: As noted in CHM 23.10, the regulations do not include a
provision that permits an agency or a labor organization to
request an election to decide the consolidation issue. If, after
the Regional Director issues a Decision and Order, either the
agency or labor organization requests an election, contact the
Office of the General Counsel. See CHM 28.17 for election
procedures involving unit consolidations.

Supplemental requirements for petitions that seek to
disclaim interest: These petitions normally include the
following information:

a. A description of the unit(s) for which the labor
organization holds exclusive recognition and seeks to
disclaim interest. The description reflects the name of
the activity or agency affected, the geographic locations
and classifications of the employees included in the
current certification. A copy of the recognition or
Certification of Representative is attached if available.

b. There is no special form for a disclaimer. In general, a
letter is attached to the petition stating that the
disclaiming union “waives and disclaims any right to
represent ... (describe unit of employees)” or “‘employees
for which (name of union) was certified as the exclusive

representative in Case No. ....” See CHM 20.9 for
specific processing guidelines and information about
disclaimers.
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C. The name and mailing address for each activity or
agency for which the labor organization holds exclusive
recognition and seeks to disclaim interest, including
street number, city, state and zip code.

d. The name and mailing address of the labor organization
which holds exclusive recognition, including street
number, city, state, and zip code.

e. The name, mailing address and work telephone number
of the contact person for the labor organization which is
recognized or certified for the unit being disclaimed, if
other than the party filing the request to disclaim.

f. The signature, title, mailing address and telephone
number of the person filing the letter of disclaimer. See
also CHM 20.9 for processing guidelines.

Supplemental checklist for petitions filed pursuant to 5
U.S.C. 7111 (f)(1) seeking to decertify an incumbent labor
organizations based on allegations that the labor
organization is subject to corrupt influences or influences
opposed to democratic principles:

a. Does the petition describe the unit(s) affected by issues
raised by the petition? The regulations require the
petitioner to describe the unit affected by issues raised
in the petition. The current unit description is described
in petitions claiming that the incumbent labor
organization should be decertified based on allegations
that the labor organization is subject to corrupt
practices or influences opposed to democratic
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principles. The region may assist the petitioner in
obtaining a copy(ies) of the certification or recognition
during the investigation (CHM 15).

Does the petition identify parties affected by issues
raised by the petition, including all parties to any
exclusive bargaining relationships affected by the
petition identified by the petitioner(s)?

Does the petition include a clear and concise statement
of the issues raised by the petition and the results the
petitioner(s) seeks? Typical information normally
includes, but is not restricted to, the following noted
below.

(1) If there has been, or is currently pending, a
proceeding before a third party that is based on
the same or substantially similar allegations that
support the section 7111(f)(1) claim, the petition
should include all documents filed with the third
party, evidence submitted and any decisions
rendered in that proceeding.

The party must establish why the allegations in
that proceeding are the same or substantially
similar to the allegations that support the
section 7111(f) claim. The party must further
establish that a finding of a violation in that
proceeding requires a determination under the
Statute that the challenged labor organization is
subject to corrupt or anti-democratic influences.

(2) The petition should reflect the third party’s
decision if it found no violation based on the
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same or substantially similar conduct, and
provide evidence why the challenge or petition
should not be dismissed, absent withdrawal.

The petition should include all documents filed,
evidence submitted and decisions rendered in
that proceeding.

(3) The petition should reflect if a third party has
found a violation based on the same or
substantially similar conduct and include an
explanation why that violation establishes under
the Statute that a labor organization is subject to
corrupt or anti-democratic influences requiring
the denial or revocation of certification.

The petition should include all documents filed,
evidence submitted and decisions rendered in
that proceeding.

(4) The petition should reflect whether a third party
proceeding is pending and provide a rationale,
assuming the allegations before the third party
are true, why they establish under the Statute
that a labor organization is subject to corrupt or
anti-democratic influences requiring the denial
or revocation of certification.

The petition should include all documents filed,
evidence submitted and ruling issued in that

proceeding.

(5) If the petitioner has not filed a proceeding
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before a third party and none is pending at the
time the petition is filed, the petitioner should
include an explanation why the challenge or
petition should not be dismissed, absent
withdrawal. The petition should include all
evidence to support the challenge.

If necessary, the Regional Director issues an Order to
Show Cause ordering the petitioner to establish why that
evidence requires a determination under the Statute that
the challenged labor organization is subject to corrupt or
anti-democratic influences.

d. If any of the information discussed above is missing, the
Regional Director issues an Order to Show Cause when
a Challenge or Petition is filed. See CHM 23.9.3.2.

e. See CHM 23.9.3 for investigation requirements, when
stays are appropriate and obtaining clearance when
processing these cases. See also CHM 9.

Preliminary contact with petitioner in all cases: After the
petition is reviewed for sufficiency, the agent contacts the
petitioner(s) via telephone to discuss the case, any defects in the
petition, and explains processing procedures as noted below. A
telephone contact usually sets the tone for processing the case
and provides useful information to both parties: the agent and
the petitioner. If the agent is unable to contact the petitioner by
telephone and the petition is defective, a letter setting forth the
defect is sent immediately (CHM 12.3). If the petition alleges
that the incumbent labor organization is subject to corrupt
influences or influences opposed to democratic principles
pursuant to section 7111(f)(1) and does not include the
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information required in CHM 20.1.8, the petitioner is not sent a
letter described in CHM 12.3. Rather the petitioner is sent an
Order to Show Cause as discussed in CHM 15.8 and CHM
23.9.3.2.

The agent makes the first telephone calls regarding the petition
as soon as possible after the petition is filed. Remember any
delay by the Regional Office could adversely affect the
petitioner or other parties.(see CHM 18).

a. The agent advises the petitioner of the regulations and
basic case processing procedures. Next, the agent
reviews the petition and confirms the contents of the
petition, its purpose and the results the petitioner seeks.

b. The agent also confirms the names of the parties listed on the
petition form and asks if there are any parties not listed.

C. The agent is prepared to discuss any issues gleaned from
the preliminary examination of the petition with the
petitioner.

d. The agent also advises the petitioner(s) of any defects and their

effect on case processing. If an amendment is required to cure the
defect or to clarify the petition, the agent provides necessary assistance
as appropriate (CHM 13.7).

CHM 15.4 discusses notifying the petitioner of the receipt of the
petition and procedures when the petition is defective, and
provides sample letters.
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Identifying parties that may be affected by issues raised by
the petition: The guidelines and checklists set forth in CHM
15.5 are followed to ensure the Regional Director complies with
§ 2422.6.

Preliminary contact with potential parties prior to opening
the case: Potential parties are contacted and notified in writing
as soon as possible after the region dockets the case, i.e., checks
the petition for sufficiency, obtains any required amendments
and identifies affected parties (CHM 15). The Regional Office
also contacts all potential parties telephonically prior to
opening the case (sending written notification of the
petition) with the exception of parties to local certifications
when a national union is seeking to consolidate all of its
units nationwide. While it may not be possible to contact all
potential parties prior to sending written notification of the
petition, every potential party is normally contacted
telephonically in the early stages of case processing. This
section suggests guidelines to follow during the initial telephone
call with the parties.

Preliminary contact when the case cannot be opened: If the
petition is defective and cannot be opened until the petition is
amended but the Regional Director believes the defects will be
cured, the Regional Director has discretion to begin exploring
issues with the parties. S/he may send a letter to the parties
named by the petitioner to inform them that a petition has been
filed. Ultimately, the Regional Director has discretion to open
the case.

Preliminary contact with the employing activity/agency, if
other than the petitioner, when the case can be opened: If
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possible, a non-petitioning activity or agency is contacted first
and by telephone if possible. Contact by telephone to discuss
the petition and preliminary issues may save time and identify
any procedural issues that could be resolved without resort to
formal procedures. Discussion with the activity representative
includes:

a. The agent introduces him/herself and states the reason
for the call. The agent confirms that the name and
position of the person is the appropriate activity/agency
contact.

b. The agent describes the petition and asks if the activity/agency
has received a copy of it.

C. The agent describes general case processing procedures,
the apparent purpose of the petition as filed, and the
parties involved. The agent also asks if the activity has
any knowledge of any other party that may be affected
by issues raised. If the petition involves a
reorganization, the agent asks about the reorganization:
how it came about, who was affected, etc.

d. The agent informs the activity that the Regional Director will
send a letter asking for specific information related to the case and
requesting the activity to post a notice to employees informing them of
the petition. The agent also outlines the basic procedures and
requirements for processing the particular petition that has been filed
and answers any questions about case processing procedures.

20.4.3 Preliminary contact with labor organizations, agencies and
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activities that may be affected by issues raised by the

petition: The agent contacts other labor organizations, agencies

or activities named by the petitioner or determined by the

Regional Director to be affected by issues raised by the petition.

Often, such contact sets the tone for the proceedings and

defines and resolves issues in the preliminary stages of handling

the petitions. Contact with these potential parties includes:

a. The agent introduces him/herself and states the reason
for the call. The agent states that a petition has been
filed, describes its purpose and that the labor
organization, agency or activity, as appropriate, may be
affected by issues raised by the petition.

b. The agent explains applicable representation case handling
procedures including procedures for and timeliness of
intervention/cross-petition.

C. The agent explains whether the labor organization,
agency or activity is automatically entitled to participate
in the case pursuant to §§ 2422.8(d) or (e), or whether it
is entitled to request intervention pursuant to §§
2422.8(c)(1),(2)(3) or (f), or § 2421.21.

d. The agent confirms the name, address and telephone
number of the potential party and its
representative. The agent states that the
Regional Director will notify it of the
petition via letter in accordance with §
2422.6 (CHM 15.8).

20.5 Written notification of potential and automatic parties after
preliminary review of petition: All telephone conversations
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with potential parties prior to opening the case are confirmed by
letter(s) described in CHM 15.8 and 15.9. The letters in Figures
15.8A, 15.8B and 15.9 are modified if necessary (see CHM
15.8.2 and CHM 20.5).

Regardless of any telephone contacts, the Regional Director is
required to make reasonable efforts to notify any labor
organization, agency or activity identified by the parties or the
Regional Director as being affected by issues raised by the
petition (§ 2422.6). The guidelines set forth in CHM 15 are
used for identifying and contacting any parties that may be
affected by issues raised by the petition. If appropriate, the
Notice to Employees accompanies the letter to the employing
activity/agency as set forth in CHM 6.

Automatic parties: Parties that qualify as automatic parties
pursuant to §§ 2422.8(d) and (e) receive either Figure 15.8A or
15.9, depending on the purpose of the petition.

Note that in petitions seeking to consolidate existing units, the
parties to the certifications are automatic parties to the
proceeding even though the national union may have filed the
petition on the local’s behalf. The local parties to the
certification are served with the appropriate letters. See CHM
15.8.1.

Potential parties: Parties that may be affected by issues raised
by the petition are notified of the petition and given an
opportunity to request intervention. These parties are described
in §§ 2422.8(c) and (f) and receive Figure 15.8B, regardless of
the purpose of the petition. Note that these preliminary actions
take place simultaneously and within days of receipt of the
petition in the Regional Office. There are some exceptions to
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this practice including notifying “interested parties” - parties
that may not qualify as intervenors, but claim they are affected
by issues raised by the petition pursuant to § 2421.21. These
parties are not invited to intervene and may not be copied with
opening letters to the employing agency. See CHM 15.10 and
CHM 17.13 for case processing guidelines.

Action after notification letters are sent: After sending the
initial notification letters, the agent continues to process the
petition. As set forthin CHM 15.12, Regional Director’s are not
generally required to confirm a party’s participation in a
proceeding after notification of the petition has been sent.
However, see CHM 20.8, 15.12 and 17.5 for policy guidance.

Outlining issues raised by the petition: After the region
forwards the notification letters to the parties, the agent assigned
to the case continues to develop and outline the issues raised by
the petition. This section summarizes the preliminary
procedures that the agent takes while waiting to hear from the
parties and as information is received. CHM 23 - issue
identification and investigative techniques - discusses specific
investigative procedures for each petition.

a. Define the issues and outline the facts needed to resolve
the issues.
b. Review information as it is received to: (i) assess

whether there are new issues and/or additional
information is required; (ii) ensure that all potential
parties have been identified. CHM 15.5.3.

C. After the region receives the activity’s payroll list in an
election petition, complete the final check of the
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showing of interest. CHM 18.13.

d. After the activity’s payroll list is received in a petition
seeking a determination of eligibility for dues allotment,
confirm that the names on the petitioner’s certified
showing of membership are actually employees of the
activity. CHM 18.13.

e. If the petition requests clarification of or an amendment
of a recognition or certification or to a matter relating to
representation, compile information/evidence to support
the petition. Specific information is discussed in CHM
23 generally and 23.5 and 23.8.

f. Check on related cases in the Regional Office and if
appropriate, pending in other Regional Offices (see
CHM 20.1.1).

20.6.2 Investigating the petition: The agent is also expected to obtain

20.7

evidentiary information relevant to the issues raised by the
petition in a manner that minimizes disruption to the affected
parties and expedites the processing of the case. Such evidence
may be in the form of affidavits, documentation, position
statements and legal arguments. The region may obtain this
evidence by an investigation or a fact-finding hearing (see CHM
23.4 for investigative techniques and CHM 30 and the HOG for
guidance in conducting a hearing). The region informs the
parties of the investigative process and its appropriateness.

Follow-up with petitioner:  The agent ensures that the
petitioner complies with any request to submit an amended
petition or secures additional information to correct defects.
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20.8 Regional Director’s responsibility after notification: This
subsection is taken from CHM 15.12 and /7.5 that discuss the
Regional Director’s responsibilities after sending affected
parties the notification letter. Note also the discussion in CHM
17.4 discussing the correlation between notification and
intervention. Generally, keep in mind that:

a. Any labor organization, agency or activity that may be
affected by issues raised by a petition is notified of the
filing of a petition (§ 2422.6). But, not every labor
organization, agency or activity that is notified by
Regional Directors pursuant to § 2422.6 that it may be
affected by issues raised by the petition is automatically
entitled to participate in the petition. A cross-petitioner,
employing agency/activity and/or incumbent labor
organization are automatic parties in a representation
proceeding and are designated as such in the initial letter
notifying them of the petition (see Figures 15.8A or
15.9). Any other agency/activity or labor organization
that may be affected by issues raised by the petition
must request to intervene or cross-petition according to
the requirements set forth in § 2422.8 in order to
participate in the petition (see Figure 15.8B). CHM 17.4.

b. After the potential parties are notified of the petition by letter,
the Regional Director is not required to follow up and confirm a labor
organization, agency or activity’s participation in a proceeding.
However, the region balances its responsibility to notify potential
parties that may be affected by issues raised by the petition with the
right of any affected labor organization, agency or activity to have a
reasonable opportunity to intervene in the proceeding. CHM 15.12.
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C. The time limits for intervention, cross-petitions and
challenges are not dependent on the posting of the notice
to employees (which has a fixed duration) but rather on
actions being taken according to § 2422.30. Any labor
organization, agency or activity notified that it may be
affected by issues raised by a petition has a reasonable
opportunity to participate in the case. For instance, if a
potential party has been identified and notified of a
petition and contacts the Regional Office for
information, it is advised of the status of the case. If the
labor organization, agency or activity states it intends to
intervene pursuant to § 2422.8, the agent reminds it of
the requirements for intervention. Before taking action
pursuant to § 2422.30, the Regional Director has
discretion to, and is required (where a labor
organization incumbent or employing agency are
automatic parties) to follow up with any labor
organization, agency or activity that has telephonically
inquired about a case.

Disclaimer of interest: Any labor organization holding
exclusive recognition for a unit of employees may disclaim any
representational interest in those employees at any time.
Disclaimers of interest may be filed by the recognized or
certified exclusive representative in the following situations:

a. as a “petitioner,” a labor organization may file a petition
seeking to disclaim any representational interest in a unit
for which it is the exclusive representative (CHM 5.9).

b. as an incumbent union named in a petition that requests
an election or seeks to clarify a matter relating to
representation;
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C. as an intervenor in a petition that seeks to clarify a
matter related to the representation of employees it
represented prior to a reorganization or realignment of
agency operations.

To be effective, a disclaimer must be made in good faith, be
clear and unequivocal, and leave no doubt that a matter relating
to the incumbent’s representation does not exist with respect to
the bargaining unit. Department of Defense, Department of the
Navy, Portsmouth Naval Shipyard, Portsmouth, New
Hampshire, 14 FLRA 76 (1984). A union’s bare statement is
not sufficient to establish that it has abandoned its claim to
representation if the surrounding circumstances justify an
inference to the contrary. Its conduct, judged in its entirety, must
not be inconsistent with its alleged disclaimer. A disclaimer
filed under questionable circumstances is submitted for case
handling advice.

Processing petitions where a labor organization files a
disclaimer: When the region receives a petition from a labor
organization that seeks to disclaim representational interest, or
as part of processing a petition, receives a letter from the
incumbent seeking to disclaim representational interest, the
region:

a. confirms that the party filing the disclaimer is the
recognized or certified exclusive representative of the
employees in the unit. A significant requirement is the
letter of recognition or the Certification of
Representative. If the union seeking to disclaim does
not submit a copy of the recognition or certification, the
region obtains a copy from the certification database, the
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activity or if possible, the international union;
and

b. confirms that the only purpose of the petition or letter is
to disclaim representational interest in the unit.

If the certification was issued to a local union and the
international attempts to challenge the disclaimer, the region
contact the Office of the General Counsel.

If an incumbent files a petition to disclaim representational
interest and the disclaimer appears to have been properly filed,
the region issues a Decision and Order approving the disclaimer.
The region also tries to obtain from the petitioner a waiver of its
right to appeal the Decision and Order. However, if no waiver
1s submitted, when the Decision and Order becomes the final
action of the Authority under § 2422.31(e), the Regional
Director issues a Revocation of Recognition or Certification
(see CHM 56.6.1 - revocation issued upon a disclaimer by an
incumbent exclusive representative).

If an incumbent files a disclaimer in a petition filed by another
party, the region takes appropriate action consistent with the
purpose of the petition.

a. In a base closure situation, the incumbent may agree that
the base closure resulted in the termination of the unit
and file a disclaimer.

b. In a petition filed by an employing agency that contends
that it has a good faith doubt that the incumbent
represents a majority of the employees in the unit, the
disclaimer obviates the need for a determination on the
merits, i.e., whether or not the incumbent continues to
represent a majority of employees in the unit. In such
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cases, the Regional Director issues a Decision and Order
stating his/her intent to issue a Revocation of
Recognition or Certification.

C. In a raiding situation, a disclaimer by the incumbent
results in the election without the incumbent on the
ballot [note however, § 2422.14(¢c)].

d. In a decertification proceeding, a disclaimer by the
incumbent obviates the need for an election unless there
is an intervenor. See § 2422.23(f) and CHM 28.37.

20.9.2 Effect of disclaimer on petitions seeking an election in a unit
currently represented by an incumbent:

a. If a labor organization properly disclaims interest in the
unit for which another labor organization has filed a
timely petition seeking an election, the incumbent is not
regarded as a party.

b. If a labor organization properly disclaims interest in the
unit which is the subject of a decertification petition, the
election is not held [unless another labor organization
has intervened - § 2422.23(f) and CHM 28.37]. In cases
where there is no intervenor, the Regional Director
dismisses the petition on the basis of the disclaimer,
stating that no question of representation exists (absent a
withdrawal), and issues a Revocation of Recognition or
Certification at the time the petitioner’s withdrawal is
approved or the case is dismissed (see CHM 53 for
Decisions and Orders).

When an election is not held because the incumbent has filed a
disclaimer of interest, § 2422.14(c) imposes a six month bar on
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the incumbent from filing a petition seeking an election
involving the same unit or a subdivision thereof. See also CHM
11.10.

Effect of disclaimer on petitions that seek to clarify or
amend a matter relating to representation: A disclaimer by a
labor organization named as an incumbent or an intervenor in a
representation petition based on its current or prior
representation of employees affected by a reorganization may
affect the issues raised by the petition. In this situation, the
region is not required to issue a separate Decision and Order as a
result of the incumbent’s disclaimer. During the processing of
the petition, the incumbent labor organization is simply not a
party and the affected employees are not represented. If,
however, the issues reflect that the unit remains appropriate, the
Regional Director goes back to the incumbent to confirm in
writing that it still seeks to disclaim interest. If the incumbent
continues to disclaim, the Regional Director issues a Decision
and Order that includes a statement that the incumbent
disclaimed interest in representing the employees in the unit and
states his/her intent in issuing a Revocation of Recognition or
Certification. Thereafter, the Regional Director issues a
Revocation of Recognition or Certification to reflect that the
exclusive representative has disclaimed interest for an
appropriate unit of employees (see CHM 56.6.1 - revocation
issued upon a disclaimer by an incumbent exclusive
representative).
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21.1

21.2

Duty to Furnish Information

DUTY TO FURNISH INFORMATION: Section 2422.15(a)
states:

After a petition is filed, all parties must,
upon request of the Regional Director,
furnish the Regional Director and serve
all parties affected by issues raised in the
petition with information concerning
parties, issues, and agreements raised in
or affected by the petition.

The Regional Director’s letter notifying affected parties of a
petition includes a reminder of the parties’ duty to furnish
information under this section (CHM 15.8).

Agency’s or activity’s duty to provide a list of inclusions and
exclusions: After a petition seeking an election is filed, the
Regional Director may direct the agency or activity to furnish
the Regional Director and all parties affected by issues raised in
the petition with a current alphabetized list of employees and
job classifications included in and/or excluded from the existing
or claimed unit affected by issues raised in the petition [§
2422.15(b)]. The employing agency is requested to provide this
information in the initial letter notifying it that a petition has
been filed. See CHM 15.9 for a discussion about opening letters
and CHM 18.13 for a discussion on the effects of the activity’s
failure or refusal to provide an eligibility list.

Using subpoenas to obtain information: Investigatory
subpoenas are rarely used in representation proceedings but
there may be situations that require the use of an investigative
subpoena. See CHM 23.5.3 for guidance and instructions.

Office of the General Counsel
Representation Case Handling Manual -1



Office of the General Counsel
Representation Case Handling Manual

Duty to Furnish Information



Office of the General Counsel
Representation Case Handling Manual

Duty to Furnish Information






Office of the General Counsel
Representation Case Handling Manual

Cooperation

R —» T ZOFHPpRETWOOO W

o



Office of the General Counsel
Representation Case Handling Manual

Cooperation

o o0 0 0" X

< = 0 < 0 = o= o o = 0T O O 0

o ~



Office of the General Counsel
Representation Case Handling Manual

Cooperation

- - 0 00

(¢

50 O Mt 8 0O v o =T oo =

»w o 0 0 =



Office of the General Counsel
Representation Case Handling Manual

Cooperation

w =S g

5 O PO &/ o O

» 0O o =0 35 =

T O O O



Office of the General Counsel
Representation Case Handling Manual

Cooperation

< = = c g 5 = 0 = 0

:y‘v-r»—t-g

-

o =

—® B O =0 0O X

)



Office of the General Counsel
Representation Case Handling Manual

Cooperation

= o "0 0 = =

-

— = o

o = =c,0 0 "



Office of the General Counsel
Representation Case Handling Manual

Cooperation

o B

oo v o0 o =

EO"""'QDBHO"'?.’:‘)""

-

o B



Office of the General Counsel
Representation Case Handling Manual

Cooperation

R L - R

=]

g B = =2 0 0 S0 2o

o = o =S O O



Office of the General Counsel
Representation Case Handling Manual

Cooperation

«» o 0 3

oS W

» o D78 o0z

=

(¢

o R o — =



-10

Office of the General Counsel
Representation Case Handling Manual

Cooperation

o o = 0T O O 0

—

-

(¢

50 O Mt 8 0 v o =T o =



Office of the General Counsel
Representation Case Handling Manual

Cooperation

11

» v o 0 O =T

< e

— = —c »n o =

-

o =

5 O =oe @ =



-12

Office of the General Counsel
Representation Case Handling Manual

Cooperation

_ e

QB =R - ~ o 060 =g

o o = =g o "o o e



Office of the General Counsel
Representation Case Handling Manual

Cooperation

-13

g B o e —ao 5 = = o =

— e » » =g n =a

o

-



—14

Office of the General Counsel
Representation Case Handling Manual

Cooperation

= O

— o =5 0 o

= O



Office of the General Counsel
Representation Case Handling Manual

Cooperation

-15

con M

H('p:y‘v-ro —— O~ N =t NN RN

e =35 0 O



-16

Cooperation

Failure of the petitioner to make available necessary
facts that are in his/her possession may result in prompt
dismissal.

Failure of other parties to furnish the “best evidence”
available on an issue or particular matter may result in
the acceptance of other information available on that
point.

Failure of the intervenor or incumbent to sign an
election agreement because of a disagreement on the
matters contained in § 2422.16(b) or because the
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incumbent simply refuses to cooperate may result in a
Direction of Election or denial of status as a party.

d. Failure of the intervenor or the incumbent to appear at
the hearing held pursuant to § 2422.17, does not result in
denial of its status as a party. The hearing simply
proceeds without the party; but the record reflects that
the party failed to make an appearance.

NOTE: The Authority has not had an opportunity to rule on
issues that arise from a party’s failure to comply with §
2422.15(a), Duty to Furnish Information or § 2422.15(c),
Duty to Cooperate. The regions contact the Office of the
General Counsel whenever questions arise concerning a
party’s compliance with § 2422.15.
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231

23.2

23.3

Issue Identification and Investigative Techniques

ISSUE IDENTIFICATION AND INVESTIGATIVE TECHNIQUES: This
section discusses basic investigative procedures and techniques. It also includes
guidelines on investigating specific types of cases. CHM 24 discusses issue analysis
and CHM 26 discusses preparing the case for the Regional Director’s decision.

Responsibility of Regional Director: The regulations streamline the case handling
process and make the rules flexible in addressing the representation concerns of
agencies, activities, labor organizations and individuals. The Regional Director takes
a proactive role and ensures that the procedures followed result in an appropriate
resolution of the representation issues (CHM 1). The Regional Director is
responsible for defining and resolving all underlying issues presented by the
filing of the representation petition whether or not identified by the petitioner.
Issues are not only defined by the results the petitioner seeks, but also by the facts
and circumstances that caused the petition to be filed.

The Regional Director acts to resolve the issues and the underlying representation
matter in a manner consistent with the Statutory requirements for appropriate units
and unit eligibility. For instance, the Statute and the regulations require that when
the Regional Director has reasonable cause to believe a question exists regarding unit
appropriateness, the Regional Director provides the parties with an opportunity for a
hearing and issue a Decision and Order on the unit issues, absent an election
agreement. Certain significant eligibility issues may also require a hearing while
other representation issues may not. Thus, defining issues ensures proper application
of the regulations, uniform case handling practices among the regions and decisions
that are consistent with the Statute.

Identifying issues and developing a checklist for additional information: Once the
region identifies the parties, the agent can begin defining and outlining the issues for
resolution. See also CHM 20.6.1.

Basic requirements for resolving representation issues: Issues arise in nearly
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Issue Identification and Investigative Techniques

Analyzing issues in a representation case is an evolving process with new issues
becoming apparent as facts are gathered. Simply identifying the issues from the face
of the petition and collecting evidence is not adequate. Assembling the facts is as
important as identifying the issues. A suggested guideline follows:

a.

Review the petition to identify issues that surface from the petition;
@) outline the procedural issues;
(i) outline the potential substantive ones;

Begin gathering the relevant facts. Developing a complete picture of the
facts and applying them is crucial to analyzing issues;

Attempt to resolve the procedural issues as quickly as possible:

1) will an amended petition or supplemental information resolve
the procedural issue?

(i1) are the positions of the other parties required? (For example,
timeliness at first may appear to be a procedural matter; showing
of interest issues are often resolved simply by discussing the
eligibility list with the concerned parties.)

(iii) is an informal meeting pursuant to § 2422.13 advantageous at
this point?

Decide whether a procedural issue is a potential issue for hearing; if so,
begin conducting research and preparing for a meeting pursuant to §
2422.13 (CHM 25);

Identify all affected parties and categorize them as automatic parties versus
potential intervenors; consider whether any of the affected parties may
raise issues in addition to those presented by the petition; anticipate the
issues, procedural or substantive; and outline possible appropriate
solutions based on existing policy and Authority case law;

Outline and research the substantive issues identified from the petition or
raised by the parties; consider whether the issues are related (in a
reorganization, the petitioner could file a petition seeking an election, but
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another party could claim successorship and yet another party that
represents other employees at the activity could claim accretion);

Review the substantive section discussions in the RCL; the outlines and
questions in the HOG; and develop an outline for processing the petition
including the standards and facts required to resolve the issues raised by
the petition;

An outline is crucial to the identification of the issues and the
development of the case. (CHM 23.4 and 23.5). The outline:

@) enables the agent to become well acquainted with appropriate
unit criteria and the factors considered in making such
determinations;

(ii) assists the parties when they compile information that is

necessary for the Regional Director’s decision;
(iii) is required when a notice of hearing is issued;

(iv) helps the Hearing Officer narrow and resolve issues during the
prehearing conference; and

») ensures a complete record at the hearing.

Review the facts that have been gathered during the investigation and apply
them to the standards/factors necessary for resolution of the issues; secure
any additional facts required;

Consider whether a meeting to discuss and define the issues is appropriate
and useful to resolve any of the issues (CHM 25);

Consider the issues and determine whether a hearing is required under the
Statute and the regulations; [see § 2422.30(b) and CHM 28.11.2.2 or
eligibility issues];

“Look at the big picture” when reviewing the issues and the facts; do the
issues affect a larger unit or affect more employees than those covered by
the petition?

Continually reassess the issues and apply the standards to the facts
obtained during the investigation; what appeared to be an issue may
disappear, similarly a new issue may appear as new facts unfold; and
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23.5.1

23.5.1.1

23.5.1.2

23.5.1.3

Issue Identification and Investigative Techniques

m. Begin preparing the case to present to the Regional Director for decision
and action. See CHM 26 for guidelines and requirements.

Investigative procedures:

General policy: The region will notify any labor organization and agency it
identifies as being affected by issues raised in the petition and provide an opportunity
for that labor reorganization and agency to participate in the case. All evidence,
whether documentary or testimonial, must be relevant. The region will obtain
evidentiary information relevant to the issues raised by the petition in a manner that
minimizes disruption to the affected parties and expedites the processing of the case.
Such evidence may be in the form of affidavits, documentation, position statements
and legal arguments. The region may obtain this evidence through either an
investigation or a fact-finding hearing. The region will inform the parties of the
investigative process and its appropriateness.

Evidentiary considerations:
Choosing between documentary and testimonial evidence:

Documentary evidence is evidence which has been reduced to writing prior to the
investigation for purposes unrelated to the investigation itself. This type of evidence,
when available, is almost always preferable to testimonial evidence on the same
point. In a fact-finding hearing, it is used to support testimony from a qualified
witness. The agent always determines whether relevant documentary evidence exists
and emphasizes to the parties who have access to that evidence its importance. When
it is clear that the parties are unable to produce documents which are known to exist,
the agent attempts to reproduce that evidence through testimony. In some cases,
documentary evidence may be so critical that no decision on the merits can be made
without it, regardless of testimony. For example, in an election case where a contract
is alleged to bar the petition, the issue cannot be decided without the contract.

Sworn testimony is taken from a witness in a formal fact-finding hearing to
authenticate documentary evidence or provide additional relevant evidence that does
not exist in documents. A region may also obtain affidavits or interrogatories as part
of an investigation in lieu of a hearing. Affidavits are frequently taken during a
region’s investigation of certain objections to an election, challenges to the validity of
a showing of interest, challenged ballots and petitions raising unit eligibility issues.

Unsworn information not supported by documentary evidence can be useful in
processing a petition when the agent is identifying issues and the parties’ positions.
Unsworn information usually provides leads in determining a direction for processing
acase. If the information will be used in the decisional process, i.e., as a basis for the
Regional Director’s decision, the agent confirms any relevant substantive information
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received about the case in a letter to the party who provided it. Confirming letters
state clearly the information received from the party or witness, explain that
information may be considered by the Regional Director in deciding the
representation petition, and give the party or witness a reasonable period of time to
advise the agent of any inaccuracies or changes in the information.

Evidence obtained from the employing agency is crucial to processing any
representation petition. As discussed in CHM 15, the agency is the party that
provides most of the documentary information in petitions involving questions of unit
appropriateness. The employing agency must be contacted in every case that is
opened and requested to cooperate in the investigation. Information obtained from
the employing agency often determines how the case will be resolved, i.e., hearing,
election agreement or Decision and Order without hearing.

Assessing the relevance and weight of evidence: The purpose of an investigation in
arepresentation petition is to define and narrow issues, ascertain and inquire into the
respective positions of the parties, and obtain sufficient facts regarding all matters at
issue so the Regional Director can make a well-reasoned and appropriate decision.

The Regional Director relies only on relevant evidence, whether documentary or
testimonial, in his/her decision. Evidence is relevant if it can reasonably be expected
to assist the Regional Director in reaching a proper disposition of the case. The agent
or Hearing Officer insists that the parties produce witnesses or evidence that is
probative. However, significant hearsay statements are sometimes accepted during
the investigation or during a hearing even though their use is limited. The agent has
no obligation to accept evidence that clearly makes no independent contribution to an
understanding of the case or its resolution. Evidence of this sort includes not only
obviously irrelevant material but material that merely duplicates evidence already
obtained. Although the agent, not the parties, is responsible for deciding during the
investigation whether proffered evidence is relevant, any doubts are resolved by
accepting the documents.

The weight of the evidence is ultimately a matter for the Regional Director to decide.

Therefore, agents ensure that any investigation or fact-finding hearing obtains a
complete record which the Regional Director can consider while analyzing applicable
case law. The agent’s responsibility is to develop all factual evidence that assists the
Regional Director in assessing the weight of the evidence. This means, among other
things, that the agent inquires into the source of all evidence whenever that source is
not otherwise apparent. In the case of documentary evidence, for example, the agent
establishes the purpose for which the documents were originally prepared and the
circumstances of their preparation. In the case of testimonial evidence, the agent
establishes the competence of the witness and the witness’s interests, if any, in the
case. The agent's neutrality while taking evidence is critical to maintain the
integrity of the decision making process.
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NOTE: HOG 12 through 21 discusses evidentiary and procedural matters that
may be relevant in an investigation or at a fact-finding hearing.

Subpoenas: Investigatory subpoenas are rarely used in representation proceedings
but there may be situations that require the use of an investigative subpoena.

Subpoenas issued in preparation for a hearing are discussed at HOG 27.

Subpoenas may also be issued during an investigation prior to issuing a notice of
hearing. A Regional Director who is unable to secure information, documentary or
testimonial, that s/he deems necessary to a case investigation before a notice of
hearing can be issued or an election agreement can be approved may consider issuing
a subpoena for the information. For example, a region that is unable to obtain an
employee eligibility listing for an election, may consider issuing an investigative
subpoena. When investigating a challenge to the validity of a showing of interest, a
union representative who is accused of soliciting a showing of interest on work time
and in work locations who refuses to provide a statement may be subpoenaed.

Statutory basis of issuing subpoenas: The General Counsel and Regional Directors
have authority under section 7132(a) of the Statute to issue an investigative subpoena
and under 7132(b) to enforce an investigatory subpoena in an appropriate United
States district court. Section 2429.7 of the regulations addresses the issuance and
enforcement of investigatory subpoenas.

When subpoenas are appropriate during an investigation: The Unfair Labor
Practice Case Handling Manual at Part 3, Section K outlines criteria for Regional
Director’s to apply in deciding whether to request permission to issue an
investigatory subpoena. Many of these criteria are applicable to representation
proceedings. A Regional Director obtains advice about issuing an investigatory
subpoena when the employing agency or other party to the representation proceeding
fails or refuses to cooperate during an investigation and a notice of hearing or an
election agreement signed cannot be issued without the required information.

a. NOTE: an investigative subpoena is not necessary if the agency refuses
to turn over an eligibility list that is needed solely to check the showing of
interest as compared to the eligibility list used to conduct an election.
CHM 18.13.2 provides that if the agency’s payroll list is not submitted,
the final determination may be based upon the petitioner’s estimate of
the number of employees in the unit.

b. An investigative subpoena is not necessary if the Regional Director can
issue a notice of hearing and subpoena the information in a formal
proceeding pursuant to HOG 27.
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c, An investigatory subpoena is not necessary when the petitioner fails or
refuses to furnish requested material as the petition can be dismissed for
lack of cooperation [§ 2422.15(c)].

Procedures for issuing an investigatory subpoena: The process for obtaining an
investigatory subpoena in a representation proceeding is the same as in an unfair
labor practice proceeding. See the Unfair Labor Practice Case Handling Manual at
Part 3, Section K for detailed procedures.

a. The Regional Office drafts a memorandum to the Deputy General Counsel
requesting advice on issuing an investigatory subpoena. The memorandum
states the purpose of the petition, the circumstances surrounding the party’s
failure to provide the necessary information and the reasons why an
investigatory subpoena is required.

b. If the Office of the General Counsel gives clearance to the Regional
Director to issue the investigatory subpoena, the Regional Director follows
the procedures in HOG 27, although the Regional Director is the party
issuing and serving the subpoena, not the General Counsel.

Issues that may develop in petitions seeking an election, a determination of
eligibility for dues allotment, certain petitions that seek to clarify or amend a
matter relating to representation and any petition seeking to consolidate existing
units:

The RCL provides significant guidance on the substantive issues listed below.
Subject matter areas are presented in the RCL in a distinct format. The concept is
described and includes: (1) its definition and the statutory basis, if applicable; (2) the
standards or criteria on which a decision is based; and (3) the factors and relevant
information required for decision. Potential outcomes are also discussed in many
instances. The HOG may also be useful as it includes a brief identification of the
topic and the outline or relevant questions required to ensure a complete record.

a. RCL 1 and HOG 37 - Appropriate unit determinations

Appropriate unit questions arise in nearly every representation case.
Appropriate unit(s) are defined before resolving any other representational
issue raised in a petition. Since many petitions involve unit determination
questions, an outline is a mandatory tool for processing petitions properly.
Sample investigative outline formats are contained in Figures 37.1 through
37.3. Figure 37.1 is the most thorough and is the outline to be forwarded
to the parties in the event an appropriate unit determination is required.

b. RCL 2 and HOG 38 - Scope of unit (including residual units, add-ons,
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expanding and contracting units).

Investigation of these issues is conducted similarly to the investigation of
appropriate unit issues.

RCL 3 and HOG 39 - Effect of changes in the character and scope of a unit
due to a reorganization or realignment in agency operations.

These issues usually result from reorganizations and are all-inclusive in
that reorganization-related issues concern appropriate unit questions,
accretion and successorship issues. RCL 3 provides a discussion of the
potential scenarios and issues that may result from agency reorganizations.
When investigating and analyzing questions resulting from agency
reorganizations, the agent refers to this section and RCL 1. The cases cited
in RCL 1 also provide an outline of issue and evidence requirements for
resolution of reorganization related issues.

RCL 3C and HOG 39C - Accretion
RCL 8 and HOG 44 - Schism
RCL 9 and HOG 45 - Severance

RCL 10 and HOG 46 - Status of a labor organization (see also CHM 19 and
CHM 23. 9.3 for procedures for processing)

RCL 3B and HOG 39 -Successorship
RCL 14 and HOG 50 - Units including supervisors

Procedural issues: Procedural issues such as proper service, timeliness, and
inadequate showing of interest are often corrected without resort to formal
litigation; they are however, be resolved. Many of these issues are resolved
by amending the petition, or as a result of discussions with the parties
pursuant to § 2422.13. Refer to appropriate sections of the CHM or HOG
for discussions on these issues.

Issues relating to identifying parties that may be affected by issues raised
by the petition: The failure to identify a labor organization, agency or
activity that may be affected by issues raised by a petition could nullify a
certification or other action taken on a case. Follow the checklist
outlined in CHM 15.5 and be sure to document the file on these matters.
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Unique issues in petitions seeking an election: In addition to those issues discussed
in CHM 23.5, the following issues are unique to petitions seeking an election.

a. RCL 12 and HOG 48 - Timeliness of election petitions, amendments etc.
b. CHM 18 - Showing of interest
c. Challenges to the validity of the showing of interest or the status of a labor

organization may be filed prior to the opening of the hearing, or if there is
no hearing, prior to issuance of the Regional Director’s Decision and
Order. See CHM 18.19 and CHM 19 for procedures for investigating and
processing these challenges.

d. Status of a party that believes it is affected by issues raised in the petition
(CHM 15.5.2 at “NOTE”).

e. Is the unit is the process of being expanded or does it include employees
who are seasonal, thus raising election timing issues? See CHM 20.1.2.

Unique issues in petitions requesting a determination of eligibility for dues
allotment: Petitions for dues allotment are governed by 5 U.S.C. 7115(c) and §
2422 .1(a)(ii). See also RCL 6 - dues allotment. The three requirements include:

a. the petition must be for a unit for which there is no exclusive
representative;

b. the claimed unit must be appropriate for exclusive recognition; and

c. the petitioner must provide a showing of membership of not less than 10

percent in the unit claimed to be appropriate.

During the region’s investigation, the agent ensures that none of the employees in the
proposed unit are already part of an existing certified unit. The agent checks the
certification files, certification database, and OPM’s “Union Recognition in the
Federal Government” for any evidence that the unit was previously certified. Once
the agent receives the agency’s statement, if there are no intervenors or a dispute
about unit or eligibility issues, the agent prepares a stipulation for use by the
Regional Director in preparing the Decision and Order (see HOG 26 for stipulations).

Unique issues in petitions to clarify, and/or amend:

A certification in effect: Such cases usually include petitions to:
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a. clarify the bargaining unit status of certain employees/positions after a
labor organization has been recognized or certified as the exclusive
representative in an appropriate unit; and/or

b. amend the original recognition or certification to conform to technical or
nominal changes which have occurred affecting the original
designation or identity of either party ( such as a change in the
name of the exclusive representative, a change in the name or
location of the agency or activity, or a change in the title of the
employees).

Clarifying the bargaining unit status of certain employees involves eligibility issues.
RCL 15 through 28 includes an extensive discussion of employees categories,
including definitions, coverage, an analysis of relevant cases and references. For
hearing, HOG 51 through 64 includes a short discussion of the definition of the
employee categories and information required for a decision. When there are
eligibility issues, the agent makes a list of the disputed positions and prepare outlines
or checklists of significant cases to share with the parties. Eventually, the agent will
be required to make a recommendation to the Regional Director concerning whether
to hold a hearing (see CHM 26 and 28).

Changing the designation or identity of either party to the recognition or certification
usually involves verifying, in the case of the activity, that the change in the name was
technical and the unit or the representation of the unit was not affected in any way.
Changing the name of the exclusive representative may be purely technical or more
complicated if the union merged or affiliated with another labor organization. In the
latter situation, the Montrose factors are applied. For a discussion of technical
changes vs. the Montrose requirements, see RCL 7.

NOTE: In a Montrose case, see also CHM 17.13.1 re “Interested Parties” and
CHM 7 for limitations on the service requirements.

Or any matter relating to representation: Examples of these cases include:
a. questions relating to the continued appropriateness of an existing unit(s).

Questions arising in this context usually concern the effects of a
reorganization or realignment of agency operations on established units.
Asnoted in CHM 23.5, appropriate unit issues, accretion and successorship
issues usually factor into the determination of these cases. See RCL 3.
These cases may also include the effects of base closures on existing units
or disclaimers of representational interest submitted by the incumbent.
Start by asking the parties what happened, what units were affected and
how. Once it is determined what happened, the issues are usually
identified.
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b. questions relating to the majority status of the currently recognized or
certified labor organization.

These petitions are usually filed by the agency or activity that is a party to
the existing bargaining relationship. The agency states that it has a good
faith doubt based on objective considerations that the certified labor
organization represents a majority of employees in the existing unit. The
agency petitions the Authority for an election among employees in the unit.

These cases are subject to the timeliness consideration that apply to other
petitions seeking an election. See RCL 4 for a detailed discussion of these
cases and HOG 40 relevant information that is necessary for making a
determination of the merits of the case.

NOTE: Regional Directors are required to issue a notice of hearing
whenever a majority status petition is filed by an agency, activity or labor
organization that is not a party to the exclusive bargaining relationship.
The issue in this situation is the standing of the petitioner to file such a
petition.

Petitions seeking to decertify the incumbent exclusive representative pursuant to
section 7111(f)(1):

Basis for filing: In USIA, 53 FLRA 999, 1004 (1997) the Authority stated that the
filing of a section 7111(f) petition requesting decertification is consistent with the
Statute. Further, the Authority held that a bargaining unit member’s petition for
decertification pursuant to section 7111(f), unlike a decertification petition filed
pursuant to section 7111(b)(1)(B), will be considered to have been properly filed
without the need for a showing of interest. “In all other respects, such a petition
should be processed according to the regulations concerning petitions which do not
require an election.” USIA, 53 FLRA at 1004. Therefore, petitions filed pursuant to
section 7111(f) are processed similarly to petitions filed pursuant to section
7111(b)(2) of the Statute or § 2422.1(b) of the regulations.

Processing guidelines: The issue of freedom from corrupt or anti-democratic
influences can arise in every representation case. The issue can arise when a party in
a pending representation proceeding files a timely challenge alleging corrupt or anti-
democratic influences against a union party in the same proceeding, as in NYNG, 53
FLRA 111 (see CHM 19.10.2). In addition, based on USIA, any bargaining unit
member may at any time file a petition seeking decertification of the incumbent union
based on an allegation of corrupt or anti-democratic influences. Regardless of the
method utilized to raise the challenge, the legal analysis remains the same.

a. Violations of Standards of Conduct Do Not Automatically Establish

Office of the General Counsel
Representation Case Handling Manual -15



Issue Identification and Investigative Techniques

Corrupt Influences Warranting Revocation or Denial of Certification.

It is significant to note the difference between the traditional remedies
ordered in standards of conduct cases and the remedy which the Authority
is required to order if it finds that a union is subject to corrupt or anti-
democratic influences. For example, the Department of Labor may order a
respondent to cease and desist from violative conduct and may require a
respondent to take such affirmative action as is deemed appropriate to
effectuate the policies of the Statute. Under the Statute, however, a labor
organization that is found to be subject to corrupt or anti-democratic
influences may not be recognized under the Statute as an exclusive
representative and thus, either loses its existing recognition for any
bargaining unit it may represent or is precluded from being recognized as
the representative for any new bargaining unit.

If a third party with jurisdiction over conduct alleged to constitute
reasonable cause to believe that a labor organization is subject to corrupt or
anti-democratic influences find a violation, that finding establishes only
reasonable cause to believe that the presumption of freedom from corrupt
or anti-democratic influences has been rebutted. That finding does not
establish that, in fact, the union is subject to corrupt and anti-democratic
influences. Rather, that is the Authority’s sole province. Thus, even
though certain conduct may be found to be violations of standards of
conduct requiring an affirmative remedy, that same conduct may or may
not establish that a union is subject to corrupt or anti-democratic influences
requiring the denial or revocation of certification. Moreover, if a union is
found to be subject to corrupt or anti-democratic influences, it is unclear
whether any revocation of certification extends to all bargaining units
represented by that union under the Statute. For example, some locals and
nationals represent more than one bargaining unit. See RCL 10B and HOG
46B.

As discussed in CHM 20.1.8, petitions seeking to decertify the incumbent
labor organization are accompanied by specific information. If the
information is not included with the petition, the Regional Director
issues an Order to Show Cause as it is the most effective manner of
processing challenges and petitions alleging that a labor organization is
subject to corrupt or anti-democratic influences warranting the denial
or revocation of certification. There are no Authority decisions on when
a labor organization is, in fact, subject to corrupt or anti-democratic
influences. Further, there is no guidance in the legislative history on this
issue. The Authority has recognized “the damage to representation rights
that can be caused by delay in processing a representation petition.” NYNG,
53 FLRA 111, 124 at n. 14. Moreover, the Authority has found that an
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order to show cause is a proper procedure in a representation proceeding.
(U.S. Army Corps of Engineers, Seattle, Washington and United Power
Trades Organization and NFFE Local 8, unnumbered application of
review denied (March 12, 1998) finding that an Order to Show Cause is a
proper procedure where petition sought to sever a group of employees from
a bargaining unit: “We have reviewed the record and find nothing
improper in the RD’s use of the Order to Show Cause.”

Using an order to show cause process will screen out any challenges which
do not present a sufficient basis to rebut the presumption that a labor
organization, which is subject to governing requirements that meet the
specified standards in section 7120(a)(1) through (4) of the Statute, is free
from corrupt and anti-democratic influences.

The order to show cause requires the party filing the corrupt influences
challenge to establish a basis upon which to conclude that the challenged
labor organization is subject to corrupt or anti-democratic influences. The
order requires the challenging party to submit the following information,
documents and argument:

1. Whether there has been, or is currently pending, a
proceeding before a third party that is based on the same or
substantially similar allegations that support the section
7111(f) claim.

The party is ordered to submit all documents filed, evidence submitted and
rulings issued in that proceeding. The party is ordered to establish why the
allegations in that proceeding are the same or substantially similar to the
allegations that support the section 7111(f) claim. The party is ordered to
establish that a finding of a violation in that proceeding requires a
determination under the Statute that the challenged labor organization is
subject to corrupt or anti-democratic influences.

2. If a third party has found no violation based on the same or
substantially similar conduct, why the challenge or petition
should not be dismissed, absent withdrawal.

The party is ordered to submit all documents filed, evidence submitted and
decisions rendered in that proceeding. The party is ordered to establish
why the finding of no violation in that proceeding should not result in the
dismissal, absent withdrawal, of the challenge filed under the Statute of
corrupt or anti-democratic influences.

3. If a third party has found a violation based on the same or
substantially similar conduct, why that violation establishes
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under the Statute that a labor organization is subject to
corrupt or anti-democratic influences requiring the denial or
revocation of certification.

The party is ordered to submit all documents filed, evidence submitted and
decisions rendered in that proceeding. The party is ordered to establish
why the allegations in that proceeding are the same or substantially similar
to the allegations that support the section 7111(f) claim. The party is
ordered to establish why a finding of a violation in that proceeding requires
a determination under the Statute that the challenged labor organization is
subject to corrupt or anti-democratic influences.

4. If a third party proceeding is pending, assuming the
allegations before the third party are true, why they establish
under the Statute that a labor organization is subject to
corrupt or anti-democratic influences requiring the denial or
revocation of certification.

The party is ordered to submit all documents filed, evidence submitted and
ruling issued in that proceeding. The party is ordered to establish why the
allegations in that proceeding are the same or substantially similar to the
allegations that support the section 7111(f) claim. The party is also
ordered to establish why a finding of a violation in that proceeding requires
a determination under the Statute that the challenged labor organization is
subject to corrupt or anti-democratic influences.

5. If there has been no proceeding before a third party and none
is currently pending based on the same or substantially
similar conduct, why the challenge or petition should not be
dismissed, absent withdrawal.

The party is ordered to submit all evidence to support the challenge. The

party is ordered to establish why that evidence requires a determination

under the Statute that the challenged labor organization is subject to
corrupt or anti-democratic influences.

23.9.3.3 Office of the General Counsel clearance:

-18

Normally, if the allegation has been properly filed before a third party, based on the
Authority’s decisions in NYNG, 53 FLRA 111, 123-124 and USIA, 53 FLRA 999,
1004, the region stays processing a petition which was filed to decertify the
incumbent labor organization pursuant to section 7111(f)(1) or in which a challenge
to the status of the labor organization is raised. However, the Authority cited certain
exceptions to this “rule” in its decisions. Therefore, based on the Authority’s desire
to avoid “unwarranted delay in the processing of representation cases,” the Regions
obtain clearance from the Office of the General Counsel prior to staying any pending

Office of the General Counsel
Representation Case Handling Manual



23.9.3.4

23.10

23.10.1

Issue Identification and Investigative Techniques

representation proceeding because of a challenge raising corrupt or anti-democratic
issues. Similarly, in view of the small number of cases raising this issue and the
absence of Authority decisions and legislative history, the Regions obtain clearance
from the Office of the General Counsel prior to taking action on any challenge or
petition raising the corrupt or anti-democratic influences issue after receipt of
response to an order to show cause. CHM 58.3.3

Making a determination on the merits: See RCL /0B for substantive issues and
guidance on making a decision on the merits of the case.

Unique considerations in petitions to consolidate two or more units in an agency
and for which a labor organization is the exclusive representative: RCL /3
describes unit consolidations processed pursuant to 5 U.S.C. 7112(d), the statutory
basis for the procedure, and factors considered in determining whether a
consolidation is appropriate. HOG 49 is a shorter version used at hearings. Other
considerations include:

Bars: The election, certification and agreement “bars” with respect to any of the
units proposed for consolidation do not act as a bar to the filing of a petition to
consolidate existing units (CHM 11, RCL 13B and HOG 49).

23.10.1.1 Subsequent petitions seeking an election or clarification of a matter relating to

representation in any existing exclusively recognized unit covered by a
pending petition to consolidate existing exclusively recognized units must
be filed in a timely manner and satisfy the election, certification and
agreement bars. Petitions for an election filed after the filing of the related
unit consolidated petition are held in abeyance pending the processing of
the petition to consolidate. Upon the issuance of a certification on
consolidation of units, the petitioner is given thirty (30) days from the
issuance of the certification to submit an adequate showing of interest for
the consolidated unit. If an adequate showing is filed, the petition will be
processed and an appropriate certification will issue (CHM 11.10.2).

23.10.1.2 Petitions seeking an election or clarification of a matter relating to representation in

any existing exclusively recognized unit, due to a substantial change in the
character and scope of the unit, thatis covered by a subsequently filed unit
consolidation petition are resolved before the affected unit may be included
in the proposed consolidated unit (CHM 11.10.2).

23.10.1.3 A valid election on a proposed consolidation that does not result in the issuance of a

certification on consolidation of units acts as a bar for a twelve (12) month
period with respect to any petition for consolidation of the same unit or any
subdivision thereof (CHM 11.2).
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23.10.1.4 A certification on consolidation of units acts as a bar to a petition seeking an election

23.10.2

23.10.3

23.10.4

for the same unit or any subdivision thereof for a twelve (12) month period after the
certification on consolidation of units has been issued. However, after an agreement
has been signed and dated for the claimed consolidated unit, the agreement bar
provisions discussed in CHM 11 and § 2422.12(b) apply.

Disputes regarding authority to file unit consolidation petitions: The Office of
the General Counsel is contacted whenever an issue develops involving a dispute
regarding the authority of a party to file a petition to consolidate existing units.
Examples include:

a. When a local holds exclusive recognition for a unit that the national office
of a labor organization seeks to consolidate into an agency-level
consolidated unit. See Internal Revenue Service, 7 A/ISLMR 357 (1977)
and U.S. Customs, 8 A/SLMR 220 at 224 (1978) (when disputes arise the
region may be required to review the constitution and bylaws).

b. When an agency or activity seeks to consolidate two or more units
represented by different locals of the same national union.

Investigation: In addition to issues discussed at CHM 23.6, investigation of the
issues raised by the petition is generally confined to:

a. ensuring all units for which the union holds exclusive recognition are
included in the proposed consolidation; if not, a statement from the
petitioner explaining why all of the units are not included [see Air Force
Materiel Command, 55 FLRA No. 58 (1999) where the Authority stated
that the purpose of a proposed consolidation is not to eliminate
fragmentation, thus the fact that one unit was not included in the proposed
consolidation does not establish that the proposed unit does not reduce
fragmentation].

b. an attempt to clarify areas of disagreement, if any, such as the nature of a
bilateral agreement, and the position of the parties with respect to the
appropriateness of the proposed consolidated unit including scope and
eligibility questions.

c. a determination of the appropriateness of the proposed consolidated unit.

Automatic parties: As discussed in CHM 15.7.1 and 15.8.1, when a national labor
organization seeks to consolidate all of the units for which its constituent locals hold
exclusive recognition in an agency, the local unions and the activities that are on the
certification are automatic parties to the proceeding pursuant to § 2422.8(d).
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Requirement for an election in consolidation petitions:

Employee request: In unit consolidation proceedings, the employees are given the
opportunity to submit in writing a thirty (30) percent showing of interest to the
Regional Director, stating that the employees desire an election on the issue of the
proposed consolidation (see also CHM 18.1 and 18.5.7). No special notice other
than the notice set forth in CHM 16 is required. The notice includes instructions that
the showing of interest must be timely, i.e., prior to opening a hearing, if one is held,
or prior to the Regional Director taking action on the case, pursuant to § 2422.30.

If employees submit a showing of interest, they do not become a party to the case.
No individual may seek to represent the employees’ interest regarding election
arrangements, participate in a hearing, have observers at the election, challenge
ballots, or file objections to any election. If the agent receives a call from any
employees in the unit proposed for consolidation, the agent apprises the employees of
this right and the procedures for submitting the showing of interest. Note that the
showing of interest must constitute thirty (30) percent of the proposed consolidated
unit.

Agency or labor organization request: The current regulations do not have a
provision that permits an agency or a labor organization in consolidation petitions to
request an election. [Provisions in the former regulations at § 2422.2(h)(ii) were
deleted.] If the parties agree on the appropriateness of the consolidated unit and/or if
the Regional Director finds in a Decision and Order that the proposed consolidated
unit is appropriate, neither party may request an election. Contact the Office of the
General Counsel if the region receives a request from an agency or labor organization
to conduct an election.

Professionals vote on consolidation: An election is required when the parties
propose to consolidate
professional employees
with nonprofessional
employees if:

a. the professionals have never had the opportunity to vote on the issue of
being included in a unit with nonprofessionals; or
b. the professionals previously voted to be in a separate unit and the parties

propose a mixed consolidated unit of professionals and nonprofessionals.

See CHM 28.17 for details on elections to consolidate existing units.
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Issue Analysis

ISSUE ANALYSIS: Once the agent gathers all of the facts, obtains the positions of
the parties, outlines the issues and the relevant facts needed to decide the
representation matters, the agent is ready to analyze the case. This analysis becomes
the basis for the agent’s recommendation (CHM 26). Agents also analyze the case as
part of his/her preparation for any meeting held pursuant to § 2422.13 to identify,
narrow and resolve issues prior to the Regional Director’s decision, or as part of the
prehearing process (CHM 25). The same process is used when writing the Decision
and Order (CHM 53).

Although there is no set formula for issue analysis, having a complete picture of the
facts and a thorough understanding of the issue(s), standards and factors makes it
possible to apply the facts and resolve the representation matter. This subsection
offers guidance on analyzing issues that arise in representation matters. Refer to
CHM 23 for a discussion on identifying issues.

a. Ensure the facts are complete.

b. Ensure that all affected parties have been notified of the petition; obtain
positions from those parties who have responded to the notification letters.
Confirm whether incumbent labor organizations, employing agencies or
other potential automatic parties are participating in the case.

NOTE: if an automatic party or employing agency fails or refuses to
respond to the Region’s efforts to secure a position or participate, contact
the Office of the General Counsel. CHM 58.3.5.

c. Identify all issues presented by the petition and identified by the region
during its investigation.

NOTE: at this point, nearly all procedural issues, such as curing
defective petitions, are resolved. Any procedural issues that are not
resolved, such as timeliness, standing to file, become threshold issues of
the case analysis.

d. Conduct appropriate research; the primary source are Authority
decisions. The Assistant Secretary Decisions are a secondary source and
decisions of the National Labor Relations Board are a third resource. The
RCL provides background and an overview of the issues and relevant cases
for substantive and certain procedural issues. The HOG is used at hearings
after the preliminary work is completed and the agent has a complete grasp
of all of the issues.

1) Read all cases relating to the specific issue. Cross reference and
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“shepardize” cases to ascertain whether the Authority has
changed its standards. See e.g. Naval Facilities Engineering
Service Center, Port Hueneme, California, 50 FLRA 363
(1995); compare with Department of Energy, Western Area
Power Administration, 3 FLRA 77 (1980).

(i1) Read a variety of related cases to obtain a perspective of the
factors considered by the Authority when making specific
findings on a case.

NOTE: If there are no Authority decisions on the issues, remember that
5 U.S.C. 7135(b) provides that policies, regulations and procedures
established under prior Executive Orders remain in full force and effect
until revised or revoked by the President or unless superceded by the
provisions of the Statute, regulations or decisions issued by the
Authority. See CHM 53.4f for further discussion.

Use the outline prepared for the investigation (CHM 23.3), noting the
Authority-established issues and standards required for decision (CHM
23.6). Determine which facts are relevant, weigh and apply them to the
standards (CHM 23.5). Note when the factors are applicable and when
they are not, based on the facts presented.

Consider whether a meeting pursuant to § 2422.13(b) would help the
parties narrow and resolve the issues. If not appropriate, prepare the case
for the Regional Director’s determination. CHM 26.

If a § 2422.13(b) meeting is held and does not result in an election
agreement or stipulation, the agent prepares the case to present to the
Regional Director in accordance with the quality standards outlined in
CHM 1.1, the region’s practice and CHM 26.
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25.2

Meetings to Narrow and Resolve REP Issues

MEETINGS TO NARROW AND RESOLVE REPRESENTATION ISSUES:
Section 2422.13 of the regulations codifies the use of alternate methods for resolving
representation matters to minimize procedural issues and assist the parties in defining
and resolving substantive issues. This section highlights:

a. the importance of discussions among the parties to narrow and resolve
issues raised in a representational matter; and

b. the role of Regional Office personnel in assisting parties in these
discussions, both before and after the filing of a petition.

Overview: Section 2422.13 of the regulations is titled “Resolution of issues raised by
a petition” and states:

(a) Meetings prior to filing a representation petition.
All parties affected by the representation issues that may be
raised in a petition are encouraged to meet prior to the filing of
the petition to discuss their interests and narrow and resolve the
issues. If requested by all parties a representative of the
appropriate Regional Office will participate in these meetings.

(b) Meetings to narrow and resolve the issues after
the petition is filed. After a petition is filed, the Regional
Director may require all affected parties to meet to narrow and
resolve the issues raised in the petition.

Prefiling assistance pursuant to § 2422.13(a): Section 2422.13(a) encourages
parties affected by representation issues that may be raised in a petition to meet prior
to the filing of a petition to discuss their interests and narrow the issues. If requested
by all parties, a representative of the appropriate Regional Office will participate in
these meetings (see CHM 2). These meetings are usually instructive, rather than
investigatory. Parties attend to discuss matters that affect exclusive bargaining
relationships.

The role of the agent is to assist the parties in:

a. sharing relevant information;

b. defining issues;

c. understanding their interests;

d. learning about the standards that are applied; and
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254.1

25.4.2

25.5

Meetings to Narrow and Resolve REP Issues

e. exploring options available to the parties for resolving representation
matters.

The agent ensures that the discussion does not bind nor give the appearance of
binding the Regional Director to a course of action or a decision, or advocate a
particular position (see CHM 25.11.2).

Postfiling policy and requirements: After a petition is filed, § 2422.13(b) provides
that the Regional Director may require all affected parties to meet to narrow and
resolve the issues raised in the petition. In appropriate cases, the agent makes every
effort to actively pursue resolution of the issues raised by the petition through the use
of one or more meetings with the parties pursuant to § 2422.13(b).

Whenever the agent utilizes alternative dispute resolution techniques to discuss,
narrow and if possible, resolve these issues, the agent’s recommendations or actions
are consistent with the Statutory requirements for appropriate units and unit
eligibility.

Meetings held pursuant to § 2422.13(b):

When meetings are held: After the petition is filed, a meeting may be held at any
time. Frequently, they occur prior to the Regional Director taking action pursuant to
§ 2422.30(c) or issuing a notice of hearing.

Who may request a meeting: Meetings held to discuss, narrow and resolve issues
raised by the petition are held at any party’s request or at the direction of the
Regional Director.

Primary objective of the meeting: The primary objective of a meeting held
pursuant to § 2422.13(b) is to:
a. identify representation issues;

b. discuss interests, options and bargaining obligations during the pendency
of representation proceedings; and

c. endeavor to resolve the underlying representation issues without resort to
formal litigation.

The role of the agent at these meetings is similar to § 2422.13(a) meetings except that
the petition has been filed and its purpose identified. The Regional Director is now
responsible for processing the petition. While the filing of the petition initially sets
the parameters for the meeting, the facts, issues and parties’ interests that are
discussed during the meeting may affect the issues and purposes of the petition.

Office of the General Counsel
Representation Case Handling Manual



25.6

25.7

b.

Meetings to Narrow and Resolve REP Issues

Purpose of the meetings: These meetings may resolve many procedural issues,
narrow and/or resolve the substantive issues or identify new issues. Many procedural
matters are resolved simply by explaining the issue and the requirements for
correcting any perceived problem (such as service or information to be submitted).
More significant procedural matters, such as timeliness or intervention requirements,
often result when the parties are unaware of the regulations. Once the agent explains
the regulations, the parties are likely to comply with the procedural requirements or,
if necessary, withdraw the petition or the request for intervention.

Where there are substantive issues, these meetings allow the parties to review the
facts, define and narrow the issues and discuss options for resolution. These
meetings also afford the agent and the parties the opportunity to review applicable
case law and the factors considered by the Regional Director and the Authority in
reaching a decision. This often results in a stipulation in lieu of a hearing or a better
hearing record that includes relevant, rather than extraneous or superfluous
information.

Matters that are not generally conducive to meetings conducted pursuant to
§ 2422.13(b): Meetings to discuss: 1) the petitioner’s
or intervenor’s showing of interest; 2) challenges to
the validity of the showing of interest; or 3) the status
of a labor organization are not appropriate under this
section. The agent conducts these meetings privately
with the appropriate party whose showing of interest
or labor organization status is an issue.

Meetings to discuss objections to an election are not generally appropriate under this
section. Since the objecting party bears the burden of proof in objections cases, the
Regional Director does not schedule a meeting unless s/he determines that the
objections have merit or unless the meeting is scheduled as:

a prehearing conference; or

as part of a discussion concerning procedural irregularities discovered by the Regional

Director pursuant to § 2422.29(a)(4) and a rerun election appears appropriate.

25.8

Matters that are generally conducive to meetings conducted pursuant to
§ 2422.13(b): Meetings contemplated under § 2422.13(b) take a variety of forms,
serving several purposes: instructive, investigatory and/or exploratory as an
alternative method to resolve the underlying representation issues. All meetings
incorporate interest-based techniques for defining, discussing and narrowing the
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issues. Examples include:

a. Those that focus on clarifying the purpose of the petition and the parties
who may be affected by the petition. These meetings occur very early in
processing the case. They are useful to get the parties together and
organize the proceedings. These meetings are usually more instructive
than investigatory in nature. If the case involves the effects of a
reorganization, the parties can articulate the facts surrounding the
reorganization. These parties, however, are not usually ready to define
issues or take a position.

b. The new regulations allow the parties to file a single petition having
multiple purposes. This revision permits a variety of options when
considering representation matters involving unit(s) affected by a
reorganization. Meetings contemplated under § 2422.13(b) are essential in
helping the parties sort out the issues and focus the parties on the facts and
their interests. See CHM 3.6.

c. Another type of meeting occurs when the region is about ready to issue a
notice of hearing or take other appropriate action pursuant to § 2422.30.
These meetings are generally investigatory and focus on the substantive
issues, the parties’ interests and the appropriate procedures for resolution.

To prepare for the meeting the agent prepares an outline, as discussed in
CHM 23, to serve as a guide or checklist for the meeting. The agent shares
this outline with the parties at the meeting. At this stage, the issues may
still not be clear because the parties do not yet have all of the facts.

These meetings provide the parties with the opportunity to review the facts
and narrow the issues together. These meetings may lead to resolution of
all issues or identify other appropriate alternatives for resolving the
representation issues. Or, if the parties are unable to resolve all issues,
they may explore using stipulations, develop joint exhibits, etc.

In the event the issues are not resolved at the meeting, the agent updates
the outline and provides a copy of it to the parties if a notice of hearing is
issued.

d. A prehearing conference that is required in § 2422.17(c) lends itself to the type of
meeting contemplated under § 2422.13(b). These conferences are “combination” meetings,
serving to instruct, investigate and explore options of resolution. See HOG 8.1 for more detail
on prehearing conferences.

259 Preparing and conducting the meeting: The following is a guide to assist the agent
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when preparing for a meeting held pursuant to § 2422.13(b). The agent also reviews
CHM 23 and applicable sections of the RCL and HOG when drafting the substantive
outlines.

25.9.1 Preparing for the meeting: The agent:

a. Compiles copies of the petition, certifications and other documents that are
considered “formal documents” in the event a hearing were conducted on
the representation issues;

b. Prepares a preliminary list of issues and an agenda for the meeting;

c. Makes copies of applicable substantive chapters from the RCL; outlines
from the HOG and copies of relevant Authority or A/SLMR cases (when
there are no applicable Authority cases) to distribute to the attendees;

d. Asks the agency, activity or labor organization to prepare and forward
documents related to the issues identified for discussion. This may take the
form of a briefing book. Examples include:

1) in petitions seeking to resolve matters related to representation
following a reorganization, the activity submits documentation to
show the origin of the reorganization or realignment, the
bargaining units affected and the number of employees affected.
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ii) in meetings to discuss eligibility questions, the agency brings
personnel who are qualified to discuss the disputed positions and
copies of the position descriptions. Copies of these documents
are served on all parties.

25.9.2  Agenda for conducting the meeting:

a.

The meeting usually begins with the agent stating the purpose of the
meeting and asking the petitioner to review the petition and its purpose.
The agent reviews the agenda for the meeting.

The agent briefly reviews the regulations and general case processing
procedures. For participants not familiar with the regulations, the agent is
prepared to discuss the pertinent provisions. In meetings that are mostly
instructive, the agent may spend more time on this discussion than any
other matter.

c. All parties need to have a common understanding of the facts before the issues and
interests can be discussed. Since the parties are in the best position to know the facts, they
normally lead the discussion. Agents exercise caution when summarizing facts before obtaining
a complete picture from the parties. In a reorganization, for example, the agency discusses the
background and events that lead to a reorganization. This is normally followed by a description
of the bargaining unit(s) affected. The agent asks the agency to distribute copies of all
documentation relied upon in the discussion.

After the agency’s briefing and any comments by the parties, the agent and
the parties define the representation issues. As part of this discussion, the
agent briefs the parties on the representation process, inherent
representation  issues (appropriate unit questions, accretions,
successorships, etc.,) and potential outcomes (for example,
options/scenarios/ramifications of the reorganization on existing units).

Using an interest-based approach, the agent leads the parties in a
discussion of their interests and options. The agent is also prepared to
discuss the parties’ bargaining obligations pre- and post-implementation (§
2422 .34). Finally, the parties discuss alternatives to standard case handling
procedures utilizing an interest-based approach.

25.10 Attendance:

25.10.1 Attendance by Authority personnel: If the meeting is held during the investigation
and prior to action by the Regional Director pursuant to § 2422.30, the agent assigned
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to the case attends the meeting. If the meeting is held after the notice of hearing is
issued, the Hearing Officer who will hear the case attends the meeting. When
appropriate, the Regional Director has discretion to attend meetings held pursuant to
§ 2422.13(b), particularly when the meetings are strictly instructive or investigatory.
Examples: the region has a number of related cases involving a significant or novel
issue.

If the cases concern issues or matters that are nationwide in scope, a representative of
the Office of the General Counsel may also attend these meetings if requested by the
Regional Director or directed by the Office of the General Counsel (see CHM 63 -
consolidation and transfer policies).

Attendance by the parties: Designated representatives of all affected parties are
required to attend meetings held pursuant to § 2422.13(b). If a person appears at the
meeting purporting to represent an activity or labor organization that has not been
named as a party or potential intervenor, that party must provide the agent evidence
of its status as an intervenor (§ 2422.8) or as an “interested party” (CHM 17.13).

Failure to attend or cooperate: If the petitioner or intervenor refuses to participate
in a § 2422.13(b) meeting, the petition may be dismissed or the intervention denied
[see § 2422.15(c) and CHM 22]. When a party other than the petitioner or intervenor
refuses or fails to attend a § 2422.13(b) meeting, and their participation is crucial to
the proceedings, the region has the option of issuing an investigatory subpoena in
accordance with CHM 23.5.3, a notice of hearing and if necessary, a subpoenac(s) to
obtain documentary or testimonial evidence.

Decorum issues:

Agent’s demeanor towards parties: The meeting is a formal proceeding and the
agent conducts this meeting as if s/he were conducting a representation hearing. The
agent’s demeanor sets the tone for the remainder of the case. By dressing and
conducting himself/herself in a manner consistent with the formality of the
proceeding, the agent lends credibility to the Authority’s processes. The parties’
representatives are treated with courtesy and respect. They are addressed in the same
manner at all times. For example, if one party is addressed by his/her surname, they
are all addressed by his/her surname.

Parties and witnesses: Parties are expected to conduct themselves appropriately at
all times and to cooperate with the agent. If necessary, the agent instructs any
individual(s), who is offensive or uncooperative, that his/her behavior will not be
tolerated. If the misconduct or lack of cooperation continues, the agent contacts
his/her supervisor.

If the agent is uncertain how to proceed: If at any point during the meeting, the
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agent is uncertain on how to proceed, he or she recesses the meeting and contact the
Regional Director. It is never wrong to “call home.”

Caution:

Deals versus solutions: Discussions among the parties to narrow and resolve issues
raised in a representation matter are important and beneficial. There are several
significant points to remember when conducting these meetings:

a.

All parties are required to attend a meeting conducted pursuant to
§ 2422.13(b); if a labor organization, agency or activity’s status has not yet
been decided because of procedural or substantive issues, it is invited to
attend on the conditional basis that the meeting may resolve its status.

Any resolution obtained during these meetings is required to be consistent
with the Statutory requirements for appropriate units and unit eligibility.
For example, only in rare and exceptional circumstances would the
Authority permit severance of one unit from a consolidated unit and allow
an accretion of that severed unit to another consolidated unit. While the
parties may agree to the proposal, the Regional Director is required to find
a statutory basis for the action.

Before any resolution is reached, the agent makes sure that the “resolution”
resolves all outstanding issues and that the interests of all parties affected
by issues raised by the petition or related petitions are considered. For
example, the parties in one petition reach an agreement for an election and
the unit appears appropriate. However, before approving the agreement,
the Regional Director also considers the impact of the resolution on any
related cases.

If the parties are inclined to enter into an agreement and, in effect,
withdraw the petition, the agent explains the difference between a “deal”
and a “solution.” “Deals” are not enforceable since the parties simply
withdraw a case. “Solutions” resolve representation issues in a manner that
effectuates the purposes and policies of the Statute and are enforceable. An
example includes a representation proceeding involving the eligibility of
disputed positions. If the parties agree informally on the status of each
position and seek to withdraw the petition or the eligibility issue, their
“deal” is not enforceable or binding. The agent explains that a stipulation
and Decision and Order provides a written binding document that resolves
the underlying representation issues and satisfies the parties’ interests to
avoid a hearing. The region cannot prevent the parties from making a deal
and withdrawing the case; however, the agent ensures the parties are
aware that a “deal’” and a withdrawal are not binding on the FLRA or
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either party.

Communications with the parties: The agent ensures that his/her actions do not
lead to an appearance of undue assistance to any party. The agent is the Authority's
representative and that the parties expect objective consideration of their interests and
positions. The services of the agent are equally available to all parties to the
proceeding in the development of the evidence. Thus, an agent is extremely cautious,
when assisting the parties in resolving their dispute prior to the Regional Director’s
decision on the merits, about maintaining his/her neutrality and convey to the parties
that, absent an appropriate resolution of the representation matter, the Regional
Director will render a decision on the merits of the petition.

Ex parte communications: During the investigation, the agent may engage in
separate discussions with the parties regarding the status of the case including issues,
evidence, relevant law, and general evidentiary procedures. At all times, the agent
avoids the appearance that s/he is advocating a particular position, favoring a party or
assisting a party in developing its position for the case.

After a hearing opens, the agent refrains from engaging in separate discussions. To
do so could lead to the improper appearance of undue assistance to a party.
Generally, any discussion about any facet of the proceeding at this stage is held in the
presence of all parties.
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26.1

Preparing Case for Regional Determination

PREPARING AND PRESENTING A CASE FOR THE REGIONAL
DIRECTOR'’S CONSIDERATION AND DECISION: Each region will ensure
that the quality standards set forth in CHM 1.1 have been met before taking any
dispositive action.

Checklist for determining whether a case is ready for decision: The agent reviews
the actions it has taken to determine whether all procedural requirements, such as
checking the showing of interest, ruling on challenges to the validity of the showing
of interest, etc., have been completed. The following is a checklist to assist the agent
in deciding whether s/he is prepared to present the case to the Regional Director.
These guidelines also help the Regional Director consider whether a meeting as
contemplated in § 2422.13(b) will assist the parties in narrowing and resolving any
issues raised in the petition.

a. Has the petition been amended and/or defect(s) corrected? Before the
Regional Director can take action pursuant to § 2422.30, the petition is
cured of any defects (see CHM 12, 13 and 20). As noted in prior sections,
some petitions cannot be opened without an amended petition. Agents
review the file to ensure that there are no uncorrected filing procedural
defects.

b. Has the agency or activity provided the payroll list in election cases and/or
other pertinent material? The agency/activity’s information is critical to
moving the case to decision. Frequently, the agency/activity responds with
some of the information, but neglects to provide all of the necessary
information.

(i) If the agency fails or refuses to furnish the eligibility list, the
final showing of interest may be decided by the petitioner’s
estimate. See CHM 18.13.2.

(ii) If the agency or activity is slow or dilatory in responding to the
region’s request for information, the agent explores options with
the Regional Director such as requiring a meeting pursuant to
§ 2422.13(b), issuing an investigatory subpoena (CHM 23.5.3),
preparing a notice of hearing and subpoenas as appropriate.
See CHM 15.8 (initial contact), CHM 20 (preliminary
investigation) and (CHM 23 - issue identification and
investigative techniques).

c. Have all potential affected parties been identified and notified of the
petition? Do amendments to the petition require a review and
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reconsideration of any additional parties that may be affected by new
issues? CHM 15 and 20.

Have all requests for intervention, or any cross-petitions been acted on? If
not, is there a substantive issue related to a request for intervention?

®

(ii)

CHM 17 discusses interventions and cross-petitions, the
requirements and procedures for processing. There are
potentially four types of intervenors:

Cross-petitioners: A cross-petitioner is a party that files a
petition which involves any employees in a unit covered by a
pending representation petition [§ 2422.8(a)].

Labor organizations and agencies or activities that are
automatic parties because:

- the labor organization is an incumbent [§ 2422.8(d)];

- the agency or activity employs any employees who are
affected by issues raised by the petition [§ 2422.8(e)];

Labor organizations and agencies or activities that are required
to file a request to intervene in order to participate in the case

[§$ 2422.8(c) and (f)].

Labor organizations and agencies or activities that are affected
by issues raised pursuant to § 2421.21 but have no basis to
intervene under § 2422.8. Such parties are considered
“interested parties.”

Ruling on requests to intervene: Ruling on specific requests to
intervene as required in § 2422.8(c) is discussed in CHM 17. As
a request is received, the Regional Director makes a specific
finding regarding the intervenor’s status. If the intervention is
dependent on checking the showing of interest, the activity is
contacted to determine the status of the list - see CHM 18.13.2.
If the intervention is based on other evidence of interest, the
agent decides whether the evidence supports the request to
intervene. Note that the Authority requires a labor organization
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seeking to intervene in a representation proceeding to present
all contentions and arguments concerning its request to the
Regional Director. BIA, 34 FLRA 413 (1990). See also CHM
17.7.4. Thus, a party desiring to intervene may amend its
request to intervene and change the basis for the intervention if
the intervention is otherwise timely filed [see § 2422.8(b)].

(iii) Parties that are designated automatic parties: If a labor
organization or agency/activity is considered an automatic
party to the proceeding, the agent confirms the party’s
involvement. See § 2422.8(d) and (e). See CHM 17.5 on
limitations following initial notification. If the incumbent
refuses to participate in the petition seeking an election, the
agent requests a disclaimer of interest. If the incumbent refuses
to provide the disclaimer, the Regional Director obtains case
handling advice (CHM 22 - cooperation, CHM 58.3.4 - advice).

@iv) Cross-petitions are discussed in CHM 17.6: If the Regional
Director decides a petition fulfills the filing requirements and
designates the petition as a cross-petition, the parties to both
cases are notified. Note that new issues may be raised. The
cases may be consolidated prior to taking action pursuant to
§ 2422.30(c) or combined with the action taken pursuant to §
2422.30.

) Notifying the parties: The Regional Director responds to all
cross-petitions or parties’ requests for intervention. The region
is responsible for making the parties fully aware of the status
and the identity of all parties participating in a representation
proceeding.

NOTE: Provisions in CHM 17.13 for parties that request
interested party status pursuant to § 2421.21.

Can any procedural issues be resolved without hearing? For example,
issues relating to proper service of the petition. A meeting held pursuant
to § 2422.13(b) may expedite resolution of these or other issues. Other
procedural issues in election cases may be resolved pursuant to §
2422.16(c). See CHM 28.11.2.

In petitions seeking an election, has the showing of interest been checked
for adequacy (prima facie showing requires a full check and the final check
is dependent on the size of the unit)? If the showing of interest is
inadequate, describe the reasons for the inadequacy and outline any
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outstanding issues to resolve (CHM 18.14).

Has any party filed a challenge to the validity of the showing of interest or
filed a challenge to the status of a labor organization? If so, what is the
status?

In accordance with the procedures set forth in CHM 18.19, the region
investigates all validity challenges and takes appropriate action as soon as
possible. Validity challenges raise threshold issues that are resolved
before the Regional Director takes action on a petition. If the challenges
are received too late for the region to process prior to the opening of the
hearing, the challenge is forwarded to the Regional Director for
investigation. A decision on a challenge to the validity of a showing of
interest is made before any other issue can be decided. If the hearing
involves complicated issues, the Regional Director has discretion to
postpone it depending on the seriousness and supporting evidence to the
challenges and in consideration of the best use of the Region’s resources.
Otherwise, the hearing can proceed simultaneously with the investigation
of challenge to the validity of the showing of interest. In such cases, the
validity challenge is decided first. See CHM 18.19.4 for processing
validity challenges received too late for the region to process prior to the
opening of the hearing, or immediately prior to or after the opening of a
hearing (also HOG 17.3 and HOG 33.2).

Status challenges require an investigation and may be considered as a
threshold issue in a hearing. See CHM 19.5 for processing challenges to
the status of a labor organization received immediately prior to or after
the opening of a hearing (also HOG 17.3 and HOG 33.3). Section
2422.16(c) provides for special procedures when status challenges are
raised as an issue at election agreement meetings (CHM 19.6 and CHM
28.11).

Are the issues defined; have any subsequent amendments changed the
purpose or any issues of the petition? If so, was a new posting required
and completed? Do the parties understand the purpose of the petition?

Did the parties’ submissions identify other issues not previously considered
by the agent or the Regional Director? Has the Regional Director
identified any issues not raised by the parties, but are defined by the facts
and circumstances of the case?

Has the agent prepared an outline of the issues presented by the petition?

Has the agent considered the merits of directing a meeting pursuant to §
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2422.13(b)?

L. If a meeting was conducted, did it assist in identifying, narrowing and
resolving the issues? How? Would additional meetings be advantageous?

m. Did the region obtain the best possible relevant evidence necessary for a
determination? (See CHM 1.1 - policy and CHM 23.4 - investigative
techniques)

Case file documentation: Proper case file documentation is a quality standard. See
CHM 1.1.2d.

Minimum requirements for case files: The case file contains all relevant
documentary evidence discovered and submitted during the investigation; i.e.,
sufficient documentation to permit the Regional Director to make a well-reasoned
decision.

The file reflects the Region’s decisional process. The case file is organized in a
manner that reflects an understanding of the purpose of the petition, issues and
standards/factors required for decision. The file reflects the region’s decisional
process including:

a. identifying novel or precedential decisions requiring advice or clearance;

b. explaining the Director’s decision and rationale at each milestone,
including precedent for it; and

c. noting action to be taken.

Specific requirements: Files are organized so that specific material may be easily
found. The originals of all correspondence are maintained in the file, including all
related pre-petition correspondence, all other documents received or obtained during
the investigation and copies of all correspondence and documents issued by the
region. The original