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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 
 

 A. Parties  
 
 Appearing below in the administrative proceeding before the Federal Labor 

Relations Authority (“Authority”) were the U.S. Department of Justice, Federal 

Bureau of Prisons, Federal Correctional Complex, Coleman, Florida (“Agency”) and 

the American Federation of Government Employees, Immigration and Customs 

Enforcement, Local 506 (“Union”).  In this Court proceeding, the Agency is the 

petitioner and the Authority is the respondent. 

 B. Ruling Under Review 
 
 The Agency seeks review of the Authority’s decision in U.S. Department of Justice, 

Federal Bureau of Prisons, Federal Correctional Complex, Coleman, Florida and American 

Federation of Government Employees, Immigration & Customs Enforcement, Local 506, 69 

FLRA (No. 65) 447 (June 30, 2016).   

C. Related Cases 

This case was not previously before this Court or any other court.  There are 

no related cases currently pending before this Court or any court of which counsel for 

Respondent is aware. 

      /s/ Fred B. Jacob 
       Fred B. Jacob 
      Solicitor 

Federal Labor Relations Authority 
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SUPPLEMENTAL BRIEF FOR RESPONDENT  
FEDERAL LABOR RELATIONS AUTHORITY 

 
The Federal Labor Relations Authority files this supplemental brief to answer 

the questions raised by the Court at argument and in its September 26, 2017 order.  

The central issue that the Court’s order raises concerns mootness:  Does the parties’ 

agreement on a new collective bargaining contract in 2014 moot the Authority’s order 

directing the Bureau of Prisons (“Agency”) to remedy its prior bad faith bargaining?  

In FLRA v. U.S. Department of the Air Force, Oklahoma City Logistics Center, Tinker Air 

Force Base, under almost identical circumstances, this Court answered that question 

with a resounding “no.”  735 F.2d 1513, 1516-17 (1984) (“Air Force”).  Following its 

precedent in Air Force, the Court should confirm its Constitutional jurisdiction and 

deny the Agency’s petition for review.   

1.  It is well-settled that the Court has an independent obligation to ensure that 

matters before it present a live case or controversy.  See Ass’n of Admin. Law Judges v. 

FLRA, 397 F.3d 957, 960 n.* (D.C. Cir. 2005) (citing cases).  The Court’s order 

therefore asks the Authority to address whether, because the parties entered into the 

2014 collective bargaining agreement or a potential new local supplemental 

agreement, this case is now moot, and, if the case still presents a live controversy, 

what relief, if any, this Court could provide to petitioner.   

The Court need not tarry on those questions long.  Applying well-settled 

Supreme Court precedent, NLRB v. Mexia Textile Mills, 339 U.S. 563, 567-68 (1950), 
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this Court has repeatedly recognized that a case and controversy exists when the 

Authority orders an agency to cease and desist from engaging in future unlawful acts 

and to post a remedial notice.  See Ass’n of Admin. Law Judges, 397 F.3d at 960 n.*; 

FLRA v. Soc. Sec. Admin., 753 F.2d 156, 162 (D.C. Cir. 1985); Air Force, 735 F.3d at 

1516-17.  The Authority’s order here imposes those obligations on the Agency, and 

both would remain binding even if the parties negotiated a subsequent agreement that 

satisfied a different provision of the Authority’s order.   

In its decision, the Authority found that the Agency committed an unfair labor 

practice in the six months prior to the filing of the Union’s charge in August 2012.  

(JA 29-30.)  Specifically, during that time period, the Agency engaged in bad faith 

bargaining that the judge described as leading the Union on a “wild goose chase.”  

(JA 32.)  The Agency committed to negotiations over the sick-and-annual-relief roster, 

but repeatedly refused to set dates for bargaining at reasonable times and places and, 

then, without explanation, refused to bargain unless the Union withdrew all prior 

proposals to which the parties had previously agreed and started negotiations from 

scratch.  (JA 30-31.)  The judge found that the Agency’s goal was to frustrate rather 

than to encourage bargaining despite its repeated expressions of intent to negotiate.  

(JA 32-33.)  Although the Agency eventually claimed in its answer to the General 

Counsel’s complaint that it had no obligation to bargain under the covered-by 

doctrine, it did not dispute before the Authority, and does not dispute before this 

Court, that its actions in 2012 violated the Statute if a bargaining obligation existed. 
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To remedy this violation, the Authority issued the standard order required by 

the Statute directing the Agency to cease and desist from the unlawful conduct and 

take appropriate affirmative action.  5 U.S.C. § 7118(a)(7)(1)-(2).  Specifically, it 

ordered the Agency to cease and desist from refusing to bargain in good faith with the 

Union regarding the inter-institutional assignment of employees on the sick-and-

annual-relief roster, and in any like or related manner, interfering with, restraining, or 

coercing bargaining-unit employees in the exercise of their rights under the Statute.  

(JA 8, Order at ¶¶ 1(a)-(b).)  The Authority further ordered the Agency to bargain in 

good faith with the Union regarding the assignment of employees on the sick-and-

annual-relief roster to different institutions and to post and email a notice to 

bargaining-unit employees informing them that it will not unreasonably delay, threaten 

to terminate, or place unreasonable restrictions on negotiations.   (JA 8, Order at ¶¶ 

2(a)-(c); JA 9, Notice.)   

At argument and in its order, the Court asked whether the Authority’s order 

would be moot if the parties satisfied their obligation to bargain over impact and 

implementation of the sick-and-annual-relief roster assignments by negotiating the 

2014 agreement.  As explained above, even assuming the parties negotiated over the 

sick-and-annual-relief roster in their 2014 agreement in satisfaction of ¶ 2(a) of the 

Authority’s order, the Agency would still be required to comply with ¶¶ 1(a), 1(b), 

2(b), (c), and (d) of the order – the cease and desist provisions, which impose a  

“continuing obligation [to prevent] violations of employees’ rights,” and the notice 
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posting provision informing the employees of the remedy.  Air Force, 735 F.2d at 

1516.  As this Court has repeatedly held, the Agency’s admitted refusal1 to comply 

with those provisions of the order creates a live controversy.  Ass’n of Admin. Law 

Judges, 397 F.3d at 960 n.* (holding that notice posting creates live issue for the 

Court’s resolution); Am. Fed’n of Gov’t Emps., Local 3090 v. FLRA, 777 F.2d 751, 754 

n.13 (D.C. Cir. 1985) (same); FLRA v. Soc. Sec. Admin., 753 F.2d 156, 162 (D.C. Cir. 

1985) (finding that cease and desist order, along with notice posting requirement, 

precluded mootness); Air Force, 735 F.2d at 1516-17 (same).   

Thus, if the Court granted the Agency’s petition for review – which the 

Authority contends it should not, for all the reasons stated in its brief and at argument 

– the Court could provide the Agency relief from the order’s cease and desist and 

notice posting provisions.  And the Court could do so even if it believed that the 2014 

agreement otherwise satisfied the requirements of the Authority’s bargaining order.  

See Air Force, 735 F.2d at 1517 (noting that, even if parties had bargained over the 

substance of the unilateral change, the case was still live because the agency had 

“complied with only one portion of the Authority’s order”). 

The Court’s decision in the strikingly similar Air Force case is dispositive.  

There, as here, the Authority found that the agency unlawfully refused to bargain over 

                                                 
1  Following the Authority’s order, the Agency informed the Authority’s Regional 
Director that, if it sought judicial review, that would signify that it did not intend to 
comply with the Authority’s order.  (Attachment 1.)  To date, the Agency has not 
informed the Authority that it has complied with any aspect of the order.   
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a unilateral change in facial hair standards that occurred in the middle of a contract 

term and ordered the agency to cease and desist, bargain, and post a remedial notice.  

735 F.2d at 1515.  The agency argued to the Court that the case was moot because it 

purportedly bargained over and resolved the matter in a subsequent term agreement.  

Id. at 1514-15.  The Court, however, rejected the agency’s claim.  In identifying a live 

controversy, as here, it recognized the continuing obligation imposed by the 

Authority’s cease and desist order to protect “against future resumption of the unfair 

labor practice.”  Id. at 1516.  It explained that, even if parties addressed the facial hair 

policy in their new contract, the Authority’s bargaining order imposed “a continuing 

obligation to bargain before instituting a unilateral change in facial hair policy” that 

“remains throughout the parties’ ongoing relationship.”  Id.  The Court further 

observed that, “even if we concluded that the parties in fact bargained over the 

substance of the facial hair policy” as required by the Authority’s order, the dispute 

was still live because, again like the case here, the agency had not complied with the 

other provisions, including the notice posting requirement.  Id. at 1715.  Air Force puts 

to rest any concern that bargaining over the 2014 contract would render the petition 

for review of the Authority’s order moot before the Court.2 

                                                 
2  The absence of a cross-application for enforcement does not distinguish this case 
from Air Force and this Court’s other mootness precedent involving the Authority.  
The Authority’s order imposes obligations on the Agency that remain in place unless 
the Court enters “a decree . . . setting aside in whole or in part the order of the 
Authority.”  5 U.S.C. § 7123(c).  Unless the Court grants the Agency’s petition for 
review, it remains under an obligation to comply, even if the Authority has not sought 
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At argument, the Court voiced concerns whether the Authority’s order was 

moot because it would require bargaining over the terms of a superseded contract.  As 

Judge Pillard suggested, “[a] new day dawns, new agreement, it doesn’t matter what is 

covered by the old agreement, because now . . . you all can be explicit” in the new 

contract.  Recording of Oral Argument at 40:20.  Judge Edwards echoed that point, 

questioning whether the case was moot because the order required bargaining “with 

respect to the terms of a preexisting contract.”  Id. at 39:06.   

The unfair labor practice, however, is not a failure to bargain over the terms of 

a preexisting contract.  Rather, the unfair labor practice is the Agency’s bad-faith 

failure to bargain over the impact and implementation of a change in working 

conditions.  Bargaining over that change was not required by the prior agreement, but 

by the Statute’s requirements concerning mid-term bargaining over new matters.  

5 U.S.C. § 7106(b); U.S. Department of the Interior, Washington, D.C., 56 FLRA 45, 51 

(2000).  The prior contract was only relevant to the bargaining obligation because the 

Agency raised the “covered by” doctrine as an affirmative defense, U.S. Department of 

the Treasury, Internal Revenue Serv., 63 FLRA 616, 617 n.2 (2009), and the Authority 

therefore considered whether the parties reasonably could have foreseen that the 1998 

contract would foreclose negotiations over the impact of inter-institutional 
                                                                                                                                                             
enforcement of its order.  5 U.S.C. § 7118(a)(7) (empowering the Authority to issue a 
remedial order when it determines that an unfair labor practice has been committed).  
The Court has applied case law from the enforcement context to decide mootness 
issues involving petitions for review.  See Ass’n of Admin. Law Judges, 397 F.3d at 960 
n.*; Am. Fed’n of Gov’t Emps., Local 3090, 777 F.2d at 754 n.13. 
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assignments.  Good faith negotiations, if the parties reached agreement, would have 

resulted in a side contract separate from the master, akin to what the parties produced 

when they bargained this issue in 2006.  (JA 19.)  Thus, the duty to bargain over the 

impact of the unilateral change, as the Court explained in Air Force, is separate and 

apart from the master agreement. 

2.  Whether the parties’ bargaining for the 2014 master agreement implicitly 

satisfied the Agency’s obligation to bargain in good faith under the Authority’s order 

is a compliance matter for the Authority to address in the first instance.  In a private-

sector case where the employer claimed mootness due to bankruptcy, the Court 

refused to dismiss “[d]ue to the absence of record evidence supporting the[] bare 

assertions” of mootness.  Bolivar Tee’s Mfg. Co. v. NLRB, 61 F. App’x 711, 711 (D.C. 

Cir. 2003).  Instead, it enforced the Board’s order, “leaving it to the Board to 

determine through its compliance proceedings whether and how the order’s 

provisions can be carried out.”  Id.   

If the Court holds that the sick-and-annual-relief roster assignments across 

institutions were not inseparably bound up with the 1998 master agreement, the 

Authority is in the best position to determine whether the Agency’s bargaining over 

the 2014 master agreement satisfied ¶ 2(a) of the Authority’s order.  To do so, the 

Authority’s Regional Director may employ traditional compliance procedures to seek 

the parties’ positions and, if necessary, issue a compliance specification, hold a 

hearing, and obtain a compliance decision from the Authority subject to judicial 
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review.  See Compliance with Authority ULP Orders, FLRA Unfair Labor Practice 

Casehandling Manual at Ch. E(3)(c), p. 3, pdf p. 133 (2010), available 

at https://go.usa.gov/xnq5u; cf. Bargaining, NLRB Casehandling Manual, Part III, 

Compliance Proceedings, § 10528 (2015), available at https://go.usa.gov/xnqN8.  And, to 

the extent future bargaining is required, this Court recognized in Air Force that the 

provisions in the Authority’s order directing the Agency to bargain contemplate that 

future negotiations “will presumably have to take into consideration the terms of the 

[new] contract.”  735 F.2d at 1517 n.9. 

 3.  As explained above, the Authority’s order imposes live obligations on the 

Agency to cease and desist from its bad faith bargaining behavior and post a remedial 

notice, and the Agency will have an opportunity on compliance to demonstrate that 

any 2014 bargaining satisfied the affirmative provisions of the Authority’s order.  

Thus, the Authority contends that evidence surrounding the content and any relevant 

conduct or understandings related to the 2014 master agreement and local 

supplements is not relevant at this time.   

Nevertheless, in an effort to address the Court’s questions 1 and 4, the 

Authority provides the following information.  Authority counsel has attached a copy 

of what he believes is the 2014 master agreement.  (Attachment 2.)  The relevant 

contract section, Article 18(g), has not been altered from the 1998 master agreement.  
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Compare JA 83-84, with Attachment 2 at 44-45.3  On information and belief, the parties 

have yet to negotiate a local supplemental agreement at the Coleman complex.  

Because the record in this case closed in 2013, Authority counsel is not in a 

position to proffer probative evidence of “relevant conduct and understandings that 

relate to the 2014 collective bargaining agreement or any new local supplemental 

agreement.”  Order Directing Supplemental Briefing at 1 (Sep. 26, 2017).  As this 

Court previously held in Air Force, however, the Authority’s order is enforceable in its 

entirety, even if the parties negotiated new master and local agreements that directly 

addressed the sick-and-annual-relief roster consolidation.  Air Force, 735 F.2d at 1516-

17.  On compliance, the Authority will investigate whether the parties discussed this 

issue while negotiating their new master agreement; whether they discussed 

maintaining Article 18 untouched and reserved the issue for local negotiations; 

whether they deferred negotiations over inter-institutional assignments pending 

resolution of this case pursuant to Article 9(b)(5) of the new master agreement  

  

                                                 
3  Authority administrative law judges have issued decisions in at least two cases 
involving the 2014 master agreement.  Both confirm that the new master agreement 
was effective July 21, 2014.  See Fed. Bureau of Prisons, Fed. Corr. Inst., Bastrop, Tex., DA-
CA-16-0386, 2017 WL 3476366, at *2 (July 28, 2017); U.S. Dep’t of Justice, Fed. Bureau of 
Prisons, Fed. Corr. Inst., Herlong, Cal., OALJ 16-39, 2016 WL 4492373, at *2 (Aug. 12, 
2016). 
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(Attachment 2 at 23); or whether negotiations addressed another factual scenario 

altogether.4 

CONCLUSION 
 

The Authority respectfully requests the Court to deny the petition for review.   

Respectfully submitted, 
 
/s/Fred B. Jacob   
FRED B. JACOB 
Solicitor 
 
/s/Zachary R. Henige  
ZACHARY R. HENIGE 
Deputy Solicitor 
 
Federal Labor Relations Authority 
1400 K Street, NW 
Washington, DC  20424 
(202) 218-7906 

October 2, 2017    (202) 218-7908 

                                                 
4  While the Authority strongly believes that no remand is required, if the Court 
believes that further development of the record is necessary to resolve its mootness 
concerns, it should allow the Authority to do so for the Court’s subsequent review, 
particularly where the fact finding concerns complex matters such as bargaining 
history and parties’ intent.  Under 5 U.S.C. § 7123(c), the Court may direct the 
Authority to reopen the record and make additional findings for the Court’s review.  
Cf. Ciarpaglini v. Norwood, 817 F.3d 541, 546 (7th Cir. 2016) (remanding to district 
court for limited fact findings on mootness question); see also Southport Petroleum Co. v. 
NLRB, 315 U.S. 100, 104 (1942) (commenting that remand is committed “to the 
sound judicial discretion of the court” under similar provisions of National Labor 
Relations Act).   
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 Pursuant to Fed. R. App. P. 32(a)(7)(B)(i), I hereby certify that this brief is 

double-spaced (except for extended quotations, headings, and footnotes) and is 

proportionally spaced, using Garamond font, 14 point type.  In compliance with the 

Court’s September 26, 2017 order, it does not exceed 10 pages in length. 

 

 
      /s/ Fred B. Jacob   
                           Fred B. Jacob 
      Solicitor 
      Federal Labor Relations Authority 
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