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PREFACE

This Volume of Decisions and Reports on Rulings of the Assistant Secretary of Labor for Labor-
Management Relations Pursuant to Executive Order 11491*, covers the period from January 1, 1970,
through December 31, 1971. It includes: (1) Summaries of Decisions and the full text of Decisions of the
Assistant Secretary after formal hearing or stipulated record (A/SLMR Nos. 1 - 122); and (2) Reports on
Rulings of the Assistant Secretary (originally referred to as Reports on Decisions), which are published
summaries of significant or precedent-setting rulings by the Assistant Secretary on requests for review of
actions taken at the field level (R A/S Nos. 1 - 43).

*Executive Order 11491 was amended by Executive Order 11616 on August 26, 1971, and by Executive Order 11636 on
December 17, 1971, .
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NUMERICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY,
SHOWING DATE ISSUED, AREA OFFICE CASE NUMBER(S) AND TYPE OF CASE

AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASEX*/ PAGE
1. Charleston Naval Shipyard 11-03-70 40-1940 ULP 27
40-1950
2. Portsmouth Naval Shipyard, i 12-23-70 31-3211 RO 38
Apprentice Training School
3. The Veterans Administration Hospital, Augusta 12-29-70 40-1930 RO 42
40-1948
4,  Defense Supply Agency, . ©1-15-71 40-2009 RO 47
Defense Contract Administration
Services Region (DCASR),
Atlanta, Georgia
5. United States Army Engineer Division, 1-15-71 31-3177 RO 49
New England 31-3214
6. Department of the Navy, ’ 1-15-71 70-1512 RO 54
Naval Air Station i
Alameda, California
7. United States Army Corps of Engineers, 1-15-71 40-1953 RO 58
Mobile District
8. United States Naval Construction Battalion Center 1-15-71 31-3246 RO 62
9. Pennsylvania National Guard (Hunt Armory) 1-25-71 21-1876 RO 68
i 20-1856
*/
TYPE OF CASE
CHALL = Challenged Ballots Resolution
Ccu = Clarification of Unit
DR = Decertification of Exclusive Representative
OBJ = Objections to Election
RO = Certification of Representative (Labor Organization Petition)
ULP = Unfair Labor Practice :



A/SLMR NO,

CASE NAME

10.

11.

12,

13,

14,

15,

16.

17.

18.

i9.

20.

Professional Air Traffic Controllers
Organization, Inc.
and Federal Aviation Administration

Defense Supply Agency,
Defense General Supply Center,
Richmond, Virginia

United States Department of the Air Force,
910th Tactical Air Support Group (AFRES),
Youngstown Municipal Airport,

Vienna, Ohio

U.S. Soldiers' Home
Washington, D. C.

Minnesota Army National Guard

Federal Aviation Administration,
National Aviation Facilities
Experimental Center (NAFEC),
Atlantic City, New Jersey

.Internal Revenue Service,

New Orleans District

Department of the Army,
St. Louis District, Corps of Engineers,
St. Louis, Missouri

Poston Naval Shipyard,
Navy Department

United States Department of the Army,
United States Army Corps of Engineers

Mississippi National Guard,
172nd Military Airlift Group
(Thompson Field) and
Mississippi National Guard,
(Camp Shelby)

DATE ISSUED

AREA OFFICE

1-29-71

2-05-71

2-12-71

2-22-71

2-22-71

3-03-71

3-18-71

3-18-71

3-30-71

3-30-71

4-02-71

CASE NO(S). TYPE OF CASE PAGE
46-1698 ULP/RO 71
46-1593

46-1812 RO 94
'53-2973 . "RO 97
22-1926 RO 100
51-1243 RO 103
51-1276 :

32-1507 RO 106
64-1094 RO 110
64-1099

62-1757 RO 114
62-1792

31-3179 RO 118
31-3218

46-1704 RO 123
41-1723 RO : 126
41-1741



A/SLMR NO.

__CASE NAME . - DATE ISSUED

21.

22.

24,

25.

26.

27.

29.

Veterans Administration Hospital 4-02-71
Brockton, Massachusetts

Veterans Administration, 4-05-71
Veterans Administration Hospital,
Lexington, Kentucky

Defense Supply Agency, ) } 4-07-71
Defense Contract Administration

Services Region, Atlanta,

Defense Contract Administration

Services District, Birmingham

Department of the Navy, 4-21-71
Navy Exchange,
Mayport, Florida

Army and Air Force Exchange Service, 4=-21-71
hite.Sands Missile Range Exchange,
White Sands Missile Range, New Mexico

Southern California Exchange Region, 4=21-71
srmy and Air Force Exchange Service,

Yorton Air Force Base,

Sen Ddernardine, Californiz

United States Army Training Center and 4-21-71
Fort Leonard Wood at Fort Leonard Voo, Missouri

Wonappropriated Fund Branch,

Directorate of Personnsl and Community Activities,

"Building 344,

Fort Leonard !lood, Missouri

Nonappropriated Fund (NAF), 4-21-71
Fiscal Control Office, ACX-N,

Elmendorf Air Force Base, Alaska

Army and Air Force Exchange Service 4-21-71
MacDill Air Force Base Consolidated Exchange

AREA OFFICE

CASE NO(S). .-  TYPE OF CASE PAGE
31-3319 RO 130
41-1721 . RO 133
41-1731

41-1732

40-1956 _ RO 139
42-1202 RO 142
63-2053 RO 146
72-1528 RO 149
62-1751 RO 152
71-1401 RO 155
42-1169 RO 158



A/SLMR NO. CASE NAME

30. United States Department of the Navy,
United States Naval Weapons Station,
Yorktown, Virginia

31. Norfolk Naval Shipyard

32, Alaskan Exchange System,
Southern District and Headquarters,
Elmendorf Air Force Base and Fort Richardson,
Anchorage, Alaska

33. Alaskan Exchange System, Base Exchange,
Fort Greely, Alaska

34. Defense Supply Agency,
DCASR Boston-Quality Assurance

35, First U.S. Army,
83rd Army Reserve Command (ARCOM),
U.S. Army Support Facility (Fort Hayes),
Columbus, Ohio

36. United States Army Special Services,
Central Post Fund, Fort Benning, Georgia,
and United States Army, BOQ Billeting Fund,
Fort Benning, Georgia

37. Department of Defense, National Guard Bureau,
Florida Army National Guard, and Florida
Air National Guard, 125th Fighter Group

38, Veterans Administration, Regional Office,
Newark, New Jersey

39. General Services Administration,

Public Building Servites
San Franeisco, California

DATE ISSUED

AREA OFFICE

4-22-71

4-26-71

4-30-71

5-04-71

5-07-71

5-10-71.

5-10-71

5«11-71

5-11-71

5=-11-71

CASE NO(S). -  TYPE OF CASE PAGE
46-1754 - RO 162
46-1617 OBJ 167
71-1377 RO 188
71-1402 RO 190
31-4300 RO 193
53-2972 RO 195
53-2975 :

53-2983

53-3094

40-1971 RO 200
40-2004

42-1244 RO ' 203
42-1273

32-1498 CHALL 206
32-1499

70-1514 RO 213



A/SLMR NO. CASE NAME

40, Department of the Army, Picatinmy Arseﬂal,
Dover, New Jersey

41, Department of the Army, Picatinny Arsenal,
Dover, New Jersey

42, United States Army School/Training Center, -

* Fort McClellan, Alabama

43, Army and Air Force Exchange Service,
Aberdeen-Edgewood Exchange

44, Adjutant General Department, State of Ohio,
Air National Guard, and National Guard
Bureau Adjutant General Department, State
of Ohio, 179th Tactical Fighter Group

45, Treasury Department, United States Mint,
Philadelphia, Pennsylvania :

46, National Aeronautics and
Space Administration

47, California Army National Guard
1st Battalion, 250th Artillery
Air Defense

48. United States Department of Agriculture,
Soil Conservation Service

49, Department of the Navy,
Naval Air Rework Facility,
Alameda, California

50. District of New Jersey, Delaware and

Maryland, Farmers Home Administration,
Department of Agriculture

DATE ISSUED

5-14-72

5-14-71

5-14-71
5-20-71

5-20-71

5-20-71
5=27-71

6-01-71

6-01-71

6-02-71

6~04-71

AREA OFFICE

CASE_NO(S). TYPE OF CASE
32-1504 RO
32-1829 RO
32-1702

32-1794

32-1734 .

32-1798

40-2190 uLP
46-1804 RO
22-1870

53-2974 RO
53-2976

20-1872 RO
46-1847 RO
70-1532 ULP
51-1236 RO
70-1508 RO
32-1571 RO

PAGE

216

219

225

231

234

236

240

244

259

262

265



A/SLMR NO.

CASE NAME

51.

52.

53.

5S4,

35.

56,

57.

58.

59.

60.

61.

62.

Professional Air Traffic
Controllers Organization, Inc.
and Federal Aviation Administration

Internal Revenue Service,
Indianapolis District

Department of Defense,
Arkansas National Guard

Army and Air Force Exchange Service,
New England Exchange Region,
Westover Air Force Base,

Chicopee, Massachusetts

National Center for Mental Health Services,
Training and Research

Army Materiel Command,
Army Tank Automotive Command,
Warren, Michigan

Internal Revenue Service,
Office of the Regional Commissioner,
Western Region

United States Department of Agriculture,
Black Hills National Forest and :
Box Elder Civilian Conservation Center

U.S. Navy Department,
Naval Air Rework Facility,
Jacksonville, Florida

Veterans Administration,
Veterans Administration Hospital,
Buffalo, New York

Department of the Navy, Naval Air Rework Facility,

Naval Air Station, Alameda, California

Hunters Point Naval Shipyard, Department of Navy,

San Francisco, California

DATE ISSUED

6-04-71

6-07-71
6-08-71

6-08-71
6-10-71
6-15-71
6-15-%1
6-16-71
6-18-71
6-18-71

6-23-71

6=-24-71

AREA OFFICE

CASE .NO(S). TYPE OF CASE " . PAGE
46-1698 ULP/RO 268
46-1593

50-4550 ' RO 269
50-4570

64-1136 ' ULP 274
31-3210 RO 282
22-2149 RO 285
52-2103 " OBJ 288
70-1499 RO 294
72-1482

60-1910 RO 299
60-1947

4221279 RO 303
35-1435 RO 305
70-1527 RO 308
70-1821 " RO 311



A/SLMR NO.

. CASE NAME

63.

64,

65,

66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

U.S. Department of the Army,:Rock Island Arsenal,
Rock Island, Illinois

Defense Supply Agency (DSA),
Defense Electronics Supply Center (DESC),
Dayton, Ohio

United States Treasury Department,
Bureau of Customs, Region V,
New Orleans, Louisiana

General Services Administration,
Federal Supply Services, Raritan Depot,
Edison, New Jersey

Alabama Air National Guard

Veterans Administration Center
Wood, Wisconsin

Virginia National Guard Headquarters,
4th Battalion, 1ll1lth Artillery

Department of Health, Educatiom, and Welfare,
Social Security Administration, District Office,
Albany, New York

Social Security Administration
Morristown, Tennessee Branch Office

Department of Health, Education, and Welfare,
Office of the Secretary, Data Management Center

United States Department of the Navy,
Naval Air Station and Naval Air Test Center,
Patuxent River, Maryland

Department of Defense, National Guard Bureau,
Adjutant General, State of Georgia

Department of the Navy, Naval Air Rework Facility,
Naval Air Station, Jacksonville, Florida

DATE . ISSUED

6-24-71

6-25-71

6-29-71

6-29-71

6-30~-71
6-30-71

6-30-71

7-01-71

7-01-71

7-02-71

7-02-71

7-12-71

7-12-71

AREA OFFICE

CASE NO(S). -

50-4655

53-3095

64-1098
64~1132

32-1567

40-1943

50-4453

46-1611

35-1254

 41-1832

22-1982
22-2098

22-2137

40-1994
40-2260

" 42-1318

TYPE OF CASE

RO

RO
RO
RO

RO
RO

RO

DR

RO
RO

RO

RO

RO

PAGE

314

317

321

324

326
330

332

340

342

345

350

352

356



A/SLMR NO. - CASE NAME
76. Department of Health, Education, and VWelfare,
Center for Disease Control,
Atlanta, Georgia
77. Department of the Army, Military Ocean Terminal,
Bayonne, New Jersey
78. Commander Service Foree,
U.S. Atlantic Fleet
79. Bay Area Exchange
80. - U.S. Army Engineer District,
Philadelphia, Corps of Engineers
81. Veterans Administration,
Veterans Administration Hospital,
Downey, Illinois
82. United States Public Health Service Hospital,
Department of Health, Education, and Welfare
83. Department of the Army,
U.S. Army Electronics Command,
Fort Monmouth, New Jersey
84, Veterans Administration Center,
Togus, Maine
85. The Veterans Administration Hospital,
Hines, Illinois
86, Department of the Army, Sacramento Army Depot,
Sacramento, California
87. Veterans Administration Hospital
Charleston, South Carolina
88. U.S. Department of Agriculture,

Region Forester Office, Forest Services, Region 3,
Santa Fe National Forest, Santa Fe, New Mexico

DATE ISSUED

AREA OFFICE

7-12-71

7-16-71

7-19-71

7-20-71

7=-21-71

7-21-71

7-22-71

7-22-71

7=-22-71

7-26-71

7-27-71

8-03-71

8-04~71

CASE NO(S). TYPE OF CASE - PAGE
-40-2312 RO 359
40-2338

32-1692 RO 362
32-1704

22-2125 RO 367
70-1816 RO 370
20-2376 : DR 373
50-4634 OBJ 378
70-1803 RO 382
32-1788 RO 386
32-1843

31-4301 RO T 391
31-4307

50-5007 RO 393
70-1585 RO 397
40-1978 ULP 400
63-2329 RO 417



A/SLMR NO.

- CASE NAME

89.

90..

91.

92.

93.

94,

95.

96.

97.

98.

99.

100.

Veterans Administration Center,
Mountain Home, Tennessee

Department of the Army,
U.S. Army Engineer District,
Philadelphia, Pennsylvania

Federal Aviation Administration,
Bureau of National Capital Airports

Veterans Administration Hospital,
East Orange, New Jersey

U.S. Coast Guard,
Second Coast Guard District

Department of Transportation,
Federal Aviation Administrationm,
Airway Facilities Division, Eastern Region

Volunteers In Service To America (VISTA)

Veterans Administration Hospital,
Buffalo, New York -

Defense Supply Agency,
DCASR Boston-Quality Assurance

Department of Transportation,
Federal Highway Administration,-Region 2 and
Bureau of Motor Car Safety

Department of Interior,
Bureau of Indian Affairs, Navajo Area,
Gallup, New Mexico

General Services Administration,
Memphis, Tennessee

DATE ISSUED

AREA OFFICE

8-09-71

8-10-71

8-10-71
8-19-71
8-20-71
8-20-71
8-26-71
8-30-71
8-31-71

9-30-71

10-12-71

10-19-71

CASE NO(S). . TYPE OF CASE PAGE
41-1947: o . RO 420
20-2319 RO 424
20-2328 .

22-1981 . , RO 428
32-1793 - RO : 433
62-2310 ) RO 437
22-2241 " RO 441
46-1809 .

22-2348 . RO 445
35-1196 . RO 448
31-4300 RO 451
22-1962 - RO 453
22-2322 .

63-2355 RO 459
41-1736 CHALL 464



A/SLMR NO,

" CASE NAME

101,

102,

103.

104,

105,

106.

107.

108.

109.

Illinois Air National Guard Technicians,
O'Hare International Airport,
Chicago, Illinois

Department of Health, Education, and Welfare,
Health Services & Mental Health Administration,
National Center for Mental Health Services,
Training and Research, St. Elizabeth's Hospital

Veterans Administration,
Veterans Administration Hospital,
Butler, Penmsylvania

Veterans Administration Hospital,
Leech Farm Road,
Pittsburgh, Pennsylvania

Illinois Air Natiomal Guard,
182nd Tactical Air Support Group

United States Department of Defense,
Department of the Navy,

Naval Air Reserve Training Unit,
Memphis, Tennessee

Defense Supply Agency, Defense Depot,
Memphis, Tennessee

Department of Health, Education, and Welfare (HEW),
Health Services and Mental Health Administration
(HSMHA), Maternal and Child Health Services and
Federal Health Programs Service

General Services Administration,
Transportation and Communications Services,
Atlanta, Georgia

10

DATE ISSUED

10-26-71

10-28-71

10-29-71

10-29-71

10-29-71

11-03-71

11-19-71

11-22-71

11-22-71

AREA OFFICE

CASE NO(S). TYPE OF CASE . PAGE
"50=5021 RO 473
22-2134 RO 476
22-2280
21-2205 RO 480
21-2370
21-2485 RO 483
50-4752 cu 487
60-2071 ULP 490
41-2169 RO 508
41-2187
22-2432 RO 511
22-2530
40-2867 RO 514
P



AREA OFFICE

A/SLMR NO. CASE NAME 3 ) DATE ISSUED CASE NO(S). . TYPE OF CASE PAGE
110. U, S. Department of Defense, DOD 11-29-71 46-1813 - RO 516
Overseas Dependent Schools ) : : 22-2061
22-2074
22-2076
22-2077
22-2078
22-2079
22-2080
22-2105
111. Portland Area Office, 11-30-71 71-1770 RO 521
Department of Housing and Urban Development :
112, Defense Supply Agency, Defense Contract 11-30-71 70-1860 RO 524
Administration Services Region (DCASR), ) 71-1813
San Francisco - 71-1681
113, Department of the Army, Army Materiel Command, 12-08-71 62-1800 " CHALL 528
Automated Logistics Management Systems Agency
114, Department of the Interior, National Park Service, 12-09-71 22-2438 RO 545
National Capital Parks ’
115, U.S. Army Corps of Engineers, St. Louis District, 12-13-71 62-2409 RO 547
St. Louis, Missouri
116, U.S. Department of Agriculture, Forest Service, } 12-16-71 40-2692 RO 550

Schenck Civilian Conservation Center, 40-2914
North Carolina, and . .
Forest Service, National Forestsof North Carolina

117.  Department of Transportation, 7 12417471 © 63-2589 ULP 556
Federal Aviation Administration ’
Aeronautical Center

118, Department of the Army, 12-21-71 62-2361 ) RO 571
Headquarters, Camp McCoy, Wisconsin,

St, Louis Metropolitan Area,
St. Louis, Missouri



A/SLMR NO. CASE NAME

119. United States Air Force,
6486th Air Base Wing,
Hickam Air Field, Hawaii

120. United States Department of Agriculture,
Northern Marketing and Nutrition Research
Division, Peoria, Illinois

121. New Jersey Department of Defense

122, Federal Aviation Administration,

Department of Transportation

12

DATE ISSUED

12-22-71
'12-23-71

12227-71

\

12-27-71

.AREA OFFICE

CASE NO(S). TYPE OF CASE PAGE
73-382 RO 573
73-386

50-5165 CHALL 576
32-1984 CU 587
32-1985

32-1986

32-1987 -

32-1988

22-2145 RO 594
20-2414



NUMERICAL TABLE OF REPORTS ON RULINGS OF THE ASSISTANT SECRETARY,
) SHOWING DATE ISSUED AND TYPE OF CASE

R _A/S No. DATE I1SSUED TYPE OF CASE %/ PAGE
1 2-13-70 OBJ 605
2 2-13-70 OBJ ’ 605
3 ' 2-13-70 REP 606
4 2-13-70 : REP ' 606
5 2-13-70 RO . 607
6 3-02-70 REP 607
7 8-03-70 RO 608
8 . 8-14-70 REP 609
9 10-27-70 RO/S 609
10 10-27-70 DR 610
11 10-27-70 * REP : 610
12 10-28-70 OBJ 611
13 10-28-70 RO 611
14 10-29-70 OBJ 612
15 10-30-70 GEN 612
16 11-09-70 ULP 613

*/ )

- TYPE OF CASE

DR = Decertification of Exclusive Representative

GEN = General Matters

OBJ = Objections to Election

REP = Representation Matters

RO .= Certification of Representative (Labor Organization Petition)

[ = Standards of Conduct

ULP = Unfair Labor Practice

13



R A/S No. DATE ISSUED TYPE OF CASE PAGE

17 11-16-70 0B - 613
18 ’ 11-17-70 RO 614
19 11-18-70 . OBJ 614
20 12-08-70 ‘ 0BJ 615
21 1-14-71 REP 615
22 1-15-71 0BJ 616
23 . 2-03-71 ULP 616
24 2-26-71 : uLp 617
25 3-01-71 ULP 618
26 3-18-71 ULP 618
27 3-19-71 RO 619
28 4=23=71 REP 619
29 5-10-71 RO 620
30 5-27-71 . REP 620
31 6-14-71 ' ULP 621
32 6-14-71 0BJ 621
33 6-15-71 uLP : 622
34 6-16-71  GEN 622
35 7-22-71 s 623
36 : 7-23-71 ULP 623
37 8-16-71 REP 624

14



R A/S No. DATE ISSUED . TYPE OF CASE PAGE

38 8-24-71 RO ' 624
39 9-30-71 0BJ 625
40 10-18-71 RO 626
41 . 11-19-71 0BJ 626
42 11-19-71 REP 627
43 12-14-71 RO 627

15







ALPHABETICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY 1/

TITLE

Aberdeen-Edgewood Exchange,
Army and Air Force Exchange Service

Agriculture, Department of

Black Hills National Forest
Box Elder Civilian Conservation Center

Farmers Home Administration,
District of N.J., Del., and Md.

Marketing and Nutrition Research Div.,
Northern Peoria, Ill.

Santa Fe National Forest,
Santa Fe, N.M.

Schenck Civilian Conservation Center,
MN.C.

Soil Conservation Service, Minn,

Air Force, Department of

Air Base Wing, 6486th
Hickam Air Field, Hawaii

Tactical Air Support Group, 910th
Vienna, O,

Alabama Air National Guard

Alaskan Exchange System (See: Army and
Air Force Exchange Service)

1/ To facilitate reference, listings in this Table contain

A/SLMR No(s).

43

58

58

50

120

88

116

48

119

12

67

case captions see Numerical Table of Decisions.

TITLE

Arkansas National Guard

Army,

only key words in the activity's title,

17

Department of

Camp McCoy Headquarters
St. Louis, Mo.

Corps of Engineers

-- District
-- Mobile, Ala.
-- Philadelphia, Pa.
-- St, Louis, Mo.

~- Division, New England

Electronics Command, Army
Ft. Monmouth, N.J.

Pirst Army, 83rd Reserve Command
(Fort Hayes), Columbus, O.

Materiel Command, Army
Automated Logistics Management

Military Ocean Terminal
Bayonne, N.J.

-Picatinny Arsenal

Dover, N.J.

For complete

A/SLMR No{s).

53

118

19

80, 90

17, 115

83

35

113

77

40, 41

and official



TITLE
Department of (cont,)

Rock Island Arsenal
Rock Island, Ill,

Sacramento Army Depot
Sacramento, Calif.

School/Training Center, Army
Ft. McClellan, Ala.

Soldiers' Home

" Washington, D, C.

Special SerQices; Army

- Central Post Fund and-

BOQ Billeting Fund
Ft. Benning, Ga.

Tank Automotive Command, Army
Warren, Mich.

Training Center, Army
Ft. Leonard Wood, Mo.

Army and Air Force Exchange Service

Aberdeen-Edgewood Exchange
Alaskan Exchange System

~-- Elmendorf Air Fofte Base, Al,
- Forg Greely, Al.

- NonapYropriated Fund
Fiscal Control Office

Bay Area Exchange
San Francisco, Calif.

A/SLMR No(s).

63

86

42

13

36

56

27

43

32

33

28

79

18

TITLE

and Air Force Exchange Service (cont.)

‘%= MacDill Air Force Base
.Consolidated Exchange

--‘New England Exchange Region
ﬂéstover Air Force Base

\
-- Southern California Exchange Region
Notrton Air Force Base
San Bernardino, Calif.

-- White ‘Sands Missile Range Exchange
N.M.

Black Hills National Forest
Department of Agriculture

Boston Naval Shipyard
Boston, Mass.

Box Elder Civilian Conservation Center
Department of Agriculture

California Army Natioggl Guard
lst Battalion, 250th Artillery

Camp McCoy Headquarters
Army
St. Louis, Mo,

Center for Disease Control, HEW
Atlanta, Ga.

Charleston Naval Shipyard
Charleston, S. C.

Coast Guard, U.S., Second Coast Guard District

Commander Service Force, Atlantic Fleet

A/SLMR No{s).

29

54

26
?5
58
18
58

47
118

76

93

78



TITLE ] . A/SLMR No(s). ) TITLE A/SLMR No(s).

Corps of Engineers (See: Army) . Defense Supply Agency (See: Defense,
Department of)

Customs, Bureau of (See: Treasury)
Electronics Cemmand, Army

Data Management Center, HEW ‘ o 72 Ft. Monmouth, N.J. ’ 83
Defense, Department of ‘ élmendorf Air Force Base
-- Air Force, Department of (See: Air Force)" .. == Alaskan Exchange System : 32
-- Army, Department of (See: Army) . --_Nonappropri;ted Fund 28
-- Army and Air Force Exchanges Farmers Home Administration,
(See: Army and Air Force) District of N.J., Del., and Md. 50
-- Defense Supply Agency Federal Aviation Administration

. (See: Transportation)
-- Defense Contract Administration

Services Region " Federal Highway Administration, Region 2 98
-- Atlanta, Ga. 4, 23 Federal Supply Services, GSA .
Raritan, N.J. Depot 66
-- Boston, Mass, 34, 97
First Army, 83rd Reserve Command
-- San Francisco, Calif. 112 (Ft. Hayes), Columbus, O, 35
-- Defense Depot Florida Army National Guard and
Memphis, Tenn, _ 107 Florida Air National Guard . 37
-- Defense Electronics Supply Center Fort
Dayton, O. 64
: : -- Benning Special Services
-- Defense General Supply Center Army Central Post Fund and
Richmond, Va. 11 BOQ Billeting Fund 36
-- DOD Overseas Dependent Schools 110. - -~ Greely Base Exchange 33
~- National Guard Bureau (See: : -- Leonard Wood Training Center 27
" National Guard)
) ) == McClellan School/Training Center - 42
-- Navy, Department of (See: Navy)
-- Monmouth Electronics Command 83

19



TITLE

General Services Administration

Federal Supply Service

Raritan, N.J. Depot . 66
-- Memphis, Tenn, 100
~- Public Building Services
San Francisco, Calif, . . ’ 39
== Transportation and Communications Service
Atlanta, Ga, 109
Georgia National Guard 74
Health, Education and Welfare,
Department of
-~ Center for Disease Control
Atlanta, Ga. 76
-~ Data Management Center 72
-~ Health Services and Mental Health
Administration
Maternal and Child Health Services 108
-~ National Center for Mental Health Services,
Training and Research
St. Elizabeth's Hospital
-« Public Health Service Hospital
San Francisco, Calif, 82
-- Social Security Administration
== Albany, N.Y. District Office 70
-~ Morristown, Tenn, Branch Office 71

A/SLMR No(s).

55, 102

TITLE

Hickam Air Field
6486th Air Base Wing
Hawaii

Housing and Urban Development,
Department of
Portland Area Office

Hunters Point Naval Shipyard
San Francisco, Calif.

Illinois Air National Guard
182nd Tactical Air Support Group

Illinois Air National Guard Technicians
0'Hare Ipternational Airport

Indian Affairs, Bureau of
Navajo Area, Gallup, N.M.

Interior, Depértment of

== Indian Affairs, Bureau of
Navajo Area, Gallup, N.M.

-- National Park Service
National Capital Parks

Internal Revenue Service (See: Treasury)

MacDill Air Force Base Consolidated Exchange
Army and Air Force Exchange Service

Marketing and Nutrition Research,
Northern Div., ' :
Department of Agriculture

Peoria, Ill.

20

* A/SLMR No(s).

119

111

62
105
101

99

99

114

29

120
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TITLE

Materiel Command, Army
Automated Logistics Management

Military Ocean Terminal
Bayonne, N.J.

Minnesota Army National Guard
Mint, U.S., Philadelphia, Pa.

Mississippi National Guard
Thompson Field and Camp Shelby

National Aeronautics and
Space Administration

National Aviation Facilities
Experimental Center, FAA
Atlantic City, N.J.

National Center for Mental Health Services,

Training and Research, HEW
St. Elizabeth's Hospital

National Guard-
== Alabama Air National Guard
-- Arkansas National Guard

-- California Army National Guard
1st Battalion, 250th Artillery

~~ Florida Army National Guard and
Florida Air National Guard

-- Georgia National Guard

== Illinois Air National Guard
182nd Tactical Air Support Group

A/SLMR No(s).

113

77
20

45

20

46

15

55, 102

67

53

47

37

74

105
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TITLE

National Guard (cont.)

Illinois Air National Guard Technicians
0'Hare International Airport
Chicago, Ill,

Minnesota Army National Guard

Mississippi National Guard
Thompson Field and Camp Shelby

Ohio Air National Guard and
179th Tactical Fighter Group

- Pennsylvania National Guard

(Hunt Armory)

Virginia National Guard
Headquarters, 4th Battalionm,
11ith Artillery

National Park Service
National Capital Parks

Naval

Navy,

(See: Navy)
Department of
Boston Naval Shipyard

Charleston Naval Shipyard
Charleston, S.C.

Commander Service Force, Atlantic Fleet

Hunters Point Naval Shipyard
San Francisco, Calif.

Naval Air Reserve Training Unit,
Memphis, Tenn.

A/SLMR No(s).

101

14

20

44

69

114

18

78

62

106




Navy,

TITLE
Department of (cont,)
Naval Air Rework Facility
== Alameda, Calif,

-~ Jacksonville, Fla,
Naval Air Station

== Alameda, Calif.

-- Patuxent River, Md.

Naval Air Test Center
Patuxent River, Md.

Naval Construction Battalion Center
Davisville, R, I.

Naval Weapons Station
Yorktown, Va.

Navy Exchange
Mayport, Fla.

Norfolk Naval Shipyard
Norfolk, Va.

Portsmouth Naval Shipyard

New England Exchange Region
. Army and Air Force Exchange Service
Westover Air Force Base ’

New Jersey Department of Defense

Norfolk Naval Shipyard
Norfolk, Va.

A/SLMR No(s).

49, 61

59, 75

73

73

30
24

31

54

121

31

TITLE

Ohio Air National Guard and

176th Tactical Fighter Group

Overseas Dependent Schools, DOD

Pennsylvania National Guard
(Hunt Armory)

Picatinny Arsenal
Dover, N.J.

Portsmouth Naval Shipyard

Professional Air Traffic Controllers
Organization, Inc.

Public Building Services, GSA
San Francisco, Calif,

Public Health Service Hospital, HEW
San Francisco, Calif,

Rock Island Arsenal
Rock Island, Ill,

Sacramento Army Depot
Sacramento, Calif,

San Francisco Bay Area Exchange
Santa Fe National Forest

Schenck Civilian Conservation Center
Department .of Agriculture

Social Security Administration (See:
Health, Education and Welfare)

Soil Conservation Service
Minn.

A/SLMR No(s).

44

110

40, 41

10, 51
39
82
63

86
79

88

116

48



-TITLE ' A/SLMR No(s). TITLE A/SLMR No(s).

Soldiers' Home, U, S. . Treasury, Department of (cont,)
Washington, D. C. 13

: -- Internal Revenue Service
Southern California Exchange Region

Army and Air Force Exchange Service * == Indianapolis District . . -52-
Norton Air Force Base 26

== New Orleans District 16
Tactical Fighter Group, 179th
Ohio Air National Guard L 44 : -~ Western Region . 57
Tank Automotive Command, Army -- Mint, Philadelphia, Pa. . 45
Warren, Mich. ’ - 56

) Veterans Administration
Transportation, Department of

. : -- Center
-- Federal Aviation Administration 10, 51, 122 .
, -~ Mountain Home, Tenn. 89
-- Aeronautical Center ) 117 .
-- Togus, Me, 84
-~ Airway Facilities Division
Eastern Region , 94 -- Wood, Wis. . 68
-- National Aviation Facilities s -- Hospital
Experimental Center
Atlantic City, N.J. ' 15 -- Augusta, Ga. 3
-- National Capital Airports, -=- Brockton, Mass, : 21
Bureau of i 91
‘ -- Buffalo, N.,Y, 60, 96
-- Federal Highway Administrationm,
Region 2 : 98 -- Butler, Pa. 103
Treasury, Department of . -~ Charleston, S.C. 87
-- Customs Bureau, Region V == Downey, Ill. 8l
New Orleans, La, . 65
' -- East Orange, N.J. 92

23



TITLE
Veterans Administration (cont.)
-- Hospital (cont.)
-- Hines, Ill,
-~ Lexington, Ky.
-=- Pittsburgh, Pa.
~~ Regional Office, Newark, N.J.

Vienna, 0. 910th Tactical
Air Support Group (AFRES)

Virginia National Guard
Headquarters, 4th Battalion, 1l1llth Artillery

Volunteers In Service To America (VISTA)
White Sands Missile Range Exchange

Army and Air Force Exchange Service
N.M.

A/SLMR No(s).

85

22

104

38

12

69

95

25

24




DECISIONS
OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
Nos. 1 - 122

January 1, 1970, through December 31, 1971
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November 3, 1970

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Charleston Naval Shipyard
A/SLMR No. 1

This case arose as a result of unfair labor practieces
complaints filed by the Federal Employees Metal Trades Council
(MIC) of Charleston, South Carolina, alleging that the
Charleston Naval Shipyard had violated Section 19(2){(1) and 20
of Executive Order 11491 by restricting Shipyard employees
from engaging in any type of electioneering activity on the
Shipyard's premises until campaign procedures wWere established.
MIC charged that the Shipyard's restrictions interfered with,
restrained or coerced employees in the exercise of rights
assured by Executive Order 11491. The Shipyard defended its
conduct on the basis that it had acted in accordance with
ocutstanding directives of the Department of Defense and the
Civil Service Commission.

A hearing was held before a Hearing Examiner who issued
his Report and Recommendations on July 13, 1970. The Hearing
Examiner concluded that:

(1) based on the similarity of the relevant
language of the Labor-Management Rela-
tions Act, as amended, and Executive
Order 11491, decisions under the statute
dealing with employee rights in solici-
tation and in distribution of literature
are applicable under the Order;

(2) with respect to the Shipyard's contention
that it had acted in accordance with
outstanding government directives, the
rights of employees under the Executive
Order were not diminished ''by erroneous
rulings of the Civil Service Commission
or the Department of Defense''; and

27

(3) the regulations governing union
electioneering activities pro-
mulgated by the Shipyard violated
Section 19(a)(1) of the Executive
Order since such rules infringed
on the employees' right under
Section 1 of the Order to "assist
a labor organization.”

Upon review of the Hearing Examiner's Report and
Recommendations and the entire record of the case, the
Assistant Secretary found that:

(1) with respect to the Hearing Examiner's
rationale concerning the controlling
effect of decisions under the Labor-
Management Relations Act, as amended,
decisions under the Act would not be
controlling under Executive Order 11491.
Rather, in deciding cases under the Order,
the Assistant Secretary said he would take
into account the policies and practices
developed in the Federal sector and other
jurisdictions as well as the experience
gained in the private sector;

(2) the Shipyard's contention that he was without
authority to find that it had violated the
Order because its conduct was based on
directives issued by the Civil Service
Commission and the Department of Defense
was incorrect. In this regard, he
stated that neither the Study Committee's
Report and Recommendations, which preceded
the Order, nor the Order itself, indicated
that in the processing of unfair labor
practices complaints the Assistant Secretary
was bound to accept as determinative those
directives or policies of the Civil Service
Commission, the Department of Defense, or
any other agency, which, in his view,
contravened the purposes of the Order; and
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(3) in the absence of any evidence of special
circumstances which would have warranted
the Shipyard's limiting or barring
employees' solicitation during their non-
work time and the distribution of campaign
materials on its premises by Shipyard
employees during their non-work time and
in non-work areas, the Shipyard's re-
strictions interfered with employee. rights
assured under Executive Order 11491 and
were therefore violative of Section 19(a)(1).
In reaching this decision, the Assistant
Secretary reviewed the practice developed
in the Federal sector pursuant to a Civil
Service Commission Personnel Manual Letter
in which agencies were advised, in situations
involving challenges to an incumbent labor
organization's Tepresentative status, not
to authorize the use of their premises
until campaign procedures were established
to either an incumbent exclusive representa-
tive or a challenging labor organization
for the purpose of conducting membership
or election campaigns. He concluded in
this regard that this practice did not
achieve the equality sought among contending
labor organizations, but rather worked to
the detriment of a challenging union which,
unlike the incumbent, had not enjoyed the
advantage of a prior relationship among the
unit employees and also deprived these
employees of the opportunity to become
informed.

Secretary ordered the Shipyard to cease and desist from engaging

in such conduct and also required that a notice to all employees

be posted on the Shipyard's premises advising that the Shipyard

will not promulgate or maintain the no-solicitation - no-distribution
rules found to be in derogation of the Executive Order.
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A/SLMR No. 1
UNITED STATES DEPARTMENT OF LABOR

REFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CHARLESTON NAVAL SHIPYARD
Respondent

and Case Nos, 40-1940(cA)
40-1950(ca)
FEDERAL EMPLOYEES METAL TRADES
COUNCIL, METAL TRADES DEPARTMENT, AFL-CIO

Complainant
DECISION AND ORDER

On July 13, 1970, Hearing Examiner Frederick U, Reel issued his Report
and Recommendations in the above-entitled proceeding, finding that Respondent
had engaged in certain unfair labor practices and recommending that it take
certain affirmative action as set forth in the attached Hearing Examiner's
Report and Recommendations, Thereafter, the Respondent filed exceptions and
a supporting brief with respect to the Hearing Examiner's Report and Recommend-
ations and the Complainant filed ap answering brief. The Civil Service

respective positions inm this matter, also filed exceptions and supporting
statements to the Hearing Examiner's Report and Recommendations.

The Assistant Secretary has reviewed the rulings of the Hearing Examiner
made at the hearing and finds that no prejudicial eITor was committed, The
rulings are hereby affirmed. The Assistant Secretary has considered the
Hearing Examiner's Report and Recommendations ang the entire record in the
subject cases 1/, including the exceptions, statements of positions and
briefs, and hereby adopts the findings, conclusions, and recommendations
of the Hearing Examiner only to the extent consistent herewith,

1/ The formal Papers in the instant cases, i.e, - the Complaints, the Notice
of Hearing, etc. were not formally introduced into the record by the
Hearing Examiner, However, on the record, he clearly indicated that such
documents would be included in the file which would be considered by the



The complaints in the instant cases filed by the Charleston Metal Trades
Council 2/ (herein called the Union) against the Charleston Naval Shipyard
(herein called the Shipyard) alleged violations of Sections 19(a)(1) and 20
of Executive Order 11491 based on the Shipyard's notice of February 18 and
its subsequent memoranda of March 16 and 27, 1970. The Union contends that
the notice and memoranda effectively coerced, restrained, and intimidated
employees in the exercise of their rights assured under Executive Order 11491.
The Shipyard, on the other hand, defends its conduct in issuing the above-
mentioned directives on the basis that it was merely acting in accordance
with outstanding instructions of the Civil Service Commission 3/ which pro-
vide, in part, that during the period subsequent to the filing of a valid
challenge requiring a redetermination of exclusive status, an "agency should
not authorize the use of agency facilities to either the incumbent exclusive
or the challenging organization(s) to conduct membership or election cam-
paigns." 4/ 1In this respect, the Shipyard contends that the Assistant
Secretary of Labor is without authority to find that a directive, regulation,
order or policy issued by the Civil Service Commission, Department of
Defense, or any other "higher authority" over the Shipyard is invalid because
such a determination would violate Sections 4(b) and 25(a) of the Order.

The Hearing Examiner concluded that the directives governing union
electioneering activities promulgated by the Shipyard 5/ interfered with,

2/ The Complainant's name appears in the case caption as amended at the hearing.

3/ See Civil Service Commission's Federal Personnel Manual Letter 711-6 dated
December 14, 1966.

4/ Federal Persomnel Manual Letter 711-6 also provides, in part, that "There
shall be no restriction at any time on the right of employees to freedom of
normal person-to-person communication at the workplace provided there is no
interference with the work of the agency. Employees may engage in oral
solicitation of employee organization membership during non-work periods
on agency premises.”

5/ The Shipyard's notice of February 18, 1970, provided, in pertinent part,
that:

a. Neither the currently recognized Charleston Metal Trades Council
nor the challenging National Association of Government Employees
shall conduct any type of electioneering on Naval Base premises
until campaign procedures are established. Prohibited actions
include:

(1) posting or distribution on Naval Base premises of any

poster, bulletin or other material which relates to the challenge;
(2) Meetings on Naval Base premises for the purpose of election-
eering or campaigning;

(3) Solicitation of authorization revocations by the challenged
union on Naval Base premises;

(4) Solicitation of further authorizations by the challenging
union on Naval Base premises.
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restrained, or coerced employees in the rights assured by Executive Order
11491 since such rules infringed on the employees' right under Section 1

of the Order to "assist a labor organization." Im reaching his recommenda-
tion, the Hearing Examiner relied on precedent developed under the Natiomal
Labor Relations Act. He reasomed that in view of the similarity of language
between Sections 7 and 8(a)(l) of the Act and Sectionms 1 and 19(a)(1l) of the
Order, that "the decisions under the statute dealing with employee rights

in solicitation and in distribution of literature are applicable under the
Order (footnote omitted)." The Hearing Examiner also rejected the Shipyard's
contention that in issuing the disputed regulationms it was acting under a
legal obligation to follow the directives of the Civil Service Commission
and the Department of Defense. In this regard he stated that rights of
employees established under the Executive Order "are not diminished by
erroneous rulings of the Civil Service Commission or the Department of
Defense."

There is no indication in the reports and recommendations which pre-
ceded Executive Orders 10988 and 11491 that the experience gained in the
private sector under the National Labor Relations Act would necessarily be
the controlling precedent in the administration of labor-management relations
in the Federal sector. Thus, many of the provisions of Executive Order 10988
constituted clear attempts to take imnto account situations peculiar to Federal
sector labor-management relatioms. 6/ Moreover, in 1969, when it was deter-
mined that improvements in the Federal labor-management relations program
were warranted, it was made clear by the Study Committee that the proposed
changes dealt only with deficiencies found to exist under Executive Order 10988,
and there was no intention to adopt some other model for Federal labor-
management relations. 7/

5/ (Continued)

b. The prohibitions stated in paragraph 3a above, apply equally to
employees and non-employee representatives of the organizations
involved....

The Shipyard's memorandum of March 16, 1970, as amplified on

March 27, 1970, placed certain xestrictions on the Union's stewards with
respect to the time allowed for their conducting of uniom business. The
March 16 memorandum also stated, in part, that "Electioneering or cam-
paigning at this time is prohibited."

6/ See e.g. Section 3(a) of Executive Order 10988 which provided for three
different types of recognition arrangements - informal, formal or exclusive.

7/ See the introduction to the Study Committee's Report and Recommendations
on Labor-Management Relations in the Federal Service dated August 1969.
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Based on the foregoing, it is my belief that decisions issued under
the Labor-Management Relations Act, as amended, are not controlling under
Executive Order 11491, I will, however, take into account the experience
gained in the private sector under the Labor-Management Relations Act, as
amended, policies and practices in other jurisdictions, and those rules
developed in the Federal sector under the prior Executive Order, Accord-
ingly, I reject the reasoning of the Hearing Examiner in the instant case
insofar as he implies that all of the rules and decisions under the Labor-
Management Relations Act, as amended, would constitute binding precedent
on the Assistant Secretary with respect to the implementation of his
responsibilities under Executive Order 11491,

Also, I reject the Shipyard's assertion that I am without authority to
determine whether directives or policy guidance issued by the Civil Service
Commission, Department of Defense or any other agency are violative of the
Order when those directives or policies are asserted by the activity as a
defense to allegedly violative conduct. Both the Study Committee's Report
and Recommendations and the Order itself clearly indicate the role which
the Assistant Secretary was intended to play in the processing of unfair
labor practices complaints under the Order. Thus, the Study Committee's
Report and Recommendations stated that the lack of a third party process
in resolving unfair labor practice charges was a serious deficiency under
the prior Federal Labor-Management program. To rectify this deficiency,
it was recommended that the Assistant Secretary of Labor for Labor-Manage-
ment Relations be authorized to issue decisions to agencies and labor
organizations subject to a limited right of appeal to the Federal Labor
Relations Council., The Study Committee stated that as the Assistant
Secretary issues decisions a body of precedent would be developed from
which interested parties could draw guidance, The recommendations of the
Study Committee culminated in Section 6(a)(4) of the Order which provides,
in part, that the Assistant Secretary of Labor for Labor-Management Relations
shall ",,.,decide complaints of alleged unfair labor practices and alleged
violations of the standards of conduct for labor organizations." Hence,
neither the Study Committee's Report and Recommendations nor the Order itself
require that in processing unfair labor practices complaints I am bound to
accept as a determinative those directives or policies of the Civil Service
Commission, the Department of Defense or any other agency which in my view
contravene the purposes of the Order. 8/

8/ The Shipyard's contention that Sections 4(b) and 25(a) of the Executive
Order preclude the Assistant Secretary from finding that directives,
etc, issued by the Civil Service Commission and the Department of
Defence are invalid is vejected. Thus, Section 4(b) merely defines
the overall responsibility of the Federal Labor Relations Council
under the Order and Section 25(a) sets forth the Civil Service
Commission's technical assistance role to the agencies with respect
to their respective Federal labor-management relations programs. In
my view, neither of these Sections was intended to limit the authority
of the Assistant Secretary in the manner stated by the Shipyard.

-4 -

30

1/

Accordingly, I reject the Shipyard's contention that I am without
authority to find a violation in the instant case because its conduct was
based on directives issued by the Civil Service Commission and the
Department of Defense. 9/

As did Executive Order 10988, Executive Order 11491 guarantees to
employees of the Federal Government the right "to form, join and assist" a
labor organization "without fear of penalty or repirsal.” 10/ Section
19(a) (1) of Executive Order 11491 states that "Agency management shall
not interfere with, restrain or coerce employees in the exercise of the
rights assured by this Order,” That provision raises the basic issue to
be resolved herein, i.e, - were the Shipyard's attempts to control employee
electioneering on its premises, as evidenced by its February 18 notice to
employees and its subsequent memoranda of March 16 and 27, in derogation
of expressly guaranteed employee rights under Executive Order 114912 11/

In attempting to resolve this issue, I have carefully reviewed the
policy and practice developed in the Federal sector under Executive Order
10988 pursuant to the Civil Service Commission's Personnel Manual Letter
711-6, As noted above, such policy and practice was adopted to cover a
particular period prior to the execution of an election agreement when a
valid and timely challenge had been filed with respect to an incumbent labor
organization's exclusive representative status, During this period, agencies
were counseled not to authorize the use of their facilities to either the
incumbent exclusive representative or the challenging organization for the
purpose of conducting membership or election campaigns., 12/ The Civil
Service Commission contended that this procedure represents '"the most
reasonable approach we have discovered to achieving among the contending

9/ Neither the Civil Service Commission mor the Department of Defense
contends that the Assistant Secretary is without authority in this
respect,

See Section l(a) of Executive Order 10988 and Section 1l(a) of
Executive Order 11491,

As noted in footnote 2 of the Hearing Examiner's Report and Recommendations,
the subject cases involve only the rights of employees and not the rights
of non-employee union representatives.

As noted above in footnote 4 and as distinguished from the Shipyard's
directives herein, normal employee "person-to-person commmnication
at the workplace" was permitted under Federal Personnel Manual Letter
711-6 and employees were allowed to "engage in oral solicitation of
employee organization membership during non-work periods on agency
premises,"



unions the requisite fairmess or aquality of opportunity which alone can
guarantee a genuinely free and representative election.,” 13/ The Shipyard
and the Department of Defense offered further justification for the Civil
Service Commission policy on the grounds that the Government, as an employer,
is "more neutral" in these matters than private employers and that there
exists a substantial past practice under this policy which, if changed,
would result in instability in Federal labor-management relatioms. i&/

The basic rules governing employee solicitation and distribution were
established by the Supreme Court in Le Tourneau Co. of Georgia v. NLRB,
324 U.S. 793 (1945) and Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945).
The Court held that the enforcement of no-distribution and no-solicitation
rules against employees during their non-working time was unlawful except
where there were unusual circumstances present.

In the instant cases there is no evidence to establish that employee
solicitation activity with respect to the forthcoming election or their
distribution of campaign literature had the effect or would have had the
effect of creating a safety hazard or interfering with work production or
the maintenance of discipline in the Shipyard. Moreover, the argument that
a moratorium on electioneering prevents the incumbent from exercising its
natural advantage over the challenger is likewise unpersuasive since equality
also can be maintained by granting full communication rights to both unions.
A prohibition on any reasonable form of solicitation or election campaigning,
works not only to the detriment of unit employees who may seek to become
informed, but also to the detriment of the challenging union, which, unlike
the incumbent, has not enjoyed the advantage of a prior relationship among
the unit employees. I conclude, therefore, that the purposes sought to be
achieved by the operation of the Shipyard's rules are neither attained, nor
do they justify limiting the employees' right established under Executive
Order 11491 "to assist a labor organization.”

Accordingly, in the absence of any evidence of special circumstances
which would have warranted the Shipyard's limiting or banning employee
solicitation during nomwork time and the distribution of campaign materials
on its premises during employee nonwork time and in nonwork areas, I find

l}? This position of the Civil Service Commission was expressed in a letter
from its General Counsel to Hearing Examiner Reel dated July 2, 1970.

lﬂ/ In its exceptions to the Hearing Examiner's Report and Recommendations,
the Department of Defense contended, among other things, that to the
extent the Shipyard's notice of February 18, 1970, attempted to restrict
the solicitation rights of individual employees it was too broad since
Section 11 of Federal Personnel Manual Letter 711-6 made it clear that
nothing therein was intended to interfere with freedom of normal
person-to-person communication at the workplace which does not disrupt
work operations, The Department of Defense further asserted that a
valid and meaningful distinction should be made between such constitu-
tionally protected communication on the one hand, and, on the other,
participation in organized electioneering activities on behalf of a
union on activity premises during a period before mutually agreed upon
rules for such electioneering have been adopted.
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that the Shipyard's notice of February 18, 1970, and its subsequent
memoranda of March 16 and 27, 1970, 15/ interfered with employee rights
assured under Executive Order 11491, and were therefore violative of
Section 19(a)(l) 16/ of the Order. 17/

CONCLUSION

By pramulgating and maintaining a rule which prohibits employees
from engaging in solicitation on behalf of the Union or any other labor
organization during nonwork time and from distributing literature for the
Union of any other labor organization on Activity premises in nomwork areas
during nonwork time, the Shipyard has violated Section 19(a)(1) of the
Executive Order.

THE REMEDY

Having found that the Shipyard has emgaged in certain conduct pro-
hibited by Section 19(a)(1l) of Executive Order 11491, I shall order the
Shipyard to cease and desist therefrom and take specific affirmative action,
as set forth below, designed to effectuate the policies of the Order,

lg/iAs Toted above, the Shipyard's memoranda of March 16 and 27, 1970,
placed certain restrictions on the Union's stewards with respect to
their handling of union business at the facility. Under these
restrictions, before being granted time off to carry out their respon-
sibilities to the unit employees, stewards were required to specify to
management representatives the type of union business to be conducted
and, unless such business was included on a list of 18 permissable
activities, excused time would be denied. The Shipyard admitted that
the desire to limit electioneering activities was one of the reasoms
for issuance of these memoranda. Although, under Article VI, Section
5 of the parties' agreement, stewards must first obtain oral permission
from their supervisor when they desire to leave their work area to
transact appropriate unmion business during work hours, insofar as the
Shipyard's March 16 and 27 memoranda constituted a broad restriction
against electioneering by stewards during their nonwork time, they
violated Section 19(a)(l) of the Order.

16/ The alleged violation of Section 20 in the complaint is inapplicable
inasmuch as unfair labor practices violations are cognizable only
under Section 19 of Executive Order 11491,

ll/ The fact that the Government, as an employer, must remain neutral during
an election campaign was not considered to require a contrary result.
Thus, standing alone, this factor would not warrant 2 curtailment of
employee rights under the Order,



ORDER UNITED STATES OF AMERICA

UNITED STATES DEPARTMENT OF LABOR
Pursuant to Section 6(b) of Executive Order 11491 and Section 203.25(a) BEFORE THE ASSISTANT SECRETARY OF LABOR FOR

of the Regulations, the Assistant Secretary of Labor for Labor-Management LABOR-MANAGEMENT RELATIONS
Relations hereby orders that the Charleston Naval Shipyard shall:

FEDERAL EMPLOYEES METAL TRADES COUNCIL

1. Cease and desist from: METAL TRADES DEPARTMENT, AFL-CIO
(a) Promulgating or maintaining a no-solicitation rule which Complainant
restricts Shipyard employees from engaging in solicitation
on behalf of the Union or any other labor organization at and Case Nos. 40-1940 (CA)
the workplace during their nonwork time providing there 40-1950 (CA)
is no interference with the work of the agency. CHARLESTON NAVAL SHIPYARD
(b) Promulgating or maintaining a rule which prohibits Shipyard Respondent
employees from distributing literature on behalf of the
Union or any other labor organization on Shipyard premises Patrick C. O'Donoghue, Esg., and
in nonwork areas during their nonwork time, Douglas L. Leslie, Esg., of
Washington, D, C., for the
(¢) 1In'any like or related manmer interfering with, restraining, Complainant.
or coercing its employees in the exercise of rights L. Neal Ellis, Esq., Legal Counsel,
assured by Section 1(a) of Executive Order 11491, Office of Civilian Manpower
Management, Navy Department,
2, Take the following affirmative action in order to effectuate Washington, D, C,, for the
the purposes and provisions of the Order: Respondent.
Frank A, Bartaimo, Esq., Assistant
(a) Distribute to all employees to whom the memoranda of General Counsel, Department of
March 16 and 27 were distributed the attached notice marked Defense, submitted a brief
"Appendix." Copies of said notice shall be signed by the amicus curiae.

Commanding Officer of the Shipyard and shall be posted and
maintained by him for 60 comsecutive days thereafter, in
conspicuous places, including all places where notices to
employees are customarily posted including all places where
the February 18 notice was posted. The Shipyard Commander
shall take reasonable steps to insure that such notices

are not altered, defaced, or covered by any other material.

Anthony L. Mondello, Esq., General
Counsel, Civil Service Commission,
submitted a letter in lieu of a
brief amicus.

Before: Frederick U. Reel, Hearing Examiner.

(b) Pursuant to Section 203.26 of the Regulations, notify the
Assistant Secretary in writing within 10 days from the
date of this Order as to what steps have been taken to
comply herewith,

REPORT AND RECOMMENDATIONS
Statement of the Case

Dated, Washington, D.C This proceeding, 1/ heard at Charleston, South Carolina, on.June }6,
Novemﬁer 3, 1970 ’ ¢ 1970, arises under Executive Order 11491, and was initiated by complaints filed
! March 12 and 26, 1970, in which complainant (herein called the Union) alleged
that Respondent violated Sections 19(a)(l) and 20 of that Order by restricting
the right of employees to solicit on behalf of the Union and to distribute
literature. The complaints were consolidated for purposes of the hearing by

W. J. , Jr., A551sta éﬁ;y%etary of order of the Regional Administrator, Atlanta Regiom, on April 24, 1970, who
Lab T Labor -Managem tions thereafter issued the notice of hearing.

1/ The caption of the proceeding reflects a change in the name of the
complainant since the filing of the complaints herein.
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At the hearing both parties were represented by counsel, who were
afforded full opportunity to adduce evidence, examine and cross-examine
witnesses, submit oral arguments and file briefs, At the opening of the
hearing Respondent filed a motion to dismiss, as to which ruling was reserved

and which is herewith denied for reasons set forth in the course of this Report

and Recommendations.

During the course of the hearing it became evident that the validity

of certain regulations of the Civil Service Commission and of the Department of

Defense might be relevant to the decision in this case.
full notice to the parties,
invited those agencies to state their position in this matter. Such state-
ments were duly received and have been considered, together with the briefs
filed by the parties hereto. Upon such consideration and upon the entire

record in this proceeding, I make the following:

Accordingly, and with

Findings of Fact
I. The Applicability of the Executive Order

Section 1 of Executive Order 11491 declares that "Each employee
of the executive branch of the Federal Government has the right, freely and
without fear of penalty or reprisal to form, join, and assist a labor
organization or to refrain from any such activity, and each employee shall
be protected in the exercise of this right." Section 19(a) provides that
“Agency management shall not (1) interfere with, restrain or coerce an
employee in the exercise of the rights assured by this Order." The Union
is a "labor organization" as that term is used in Section 1 and defined in
Section 2(e) of the Order. The Commanding Officer of the Respondent is
“agency management” as that term is used in Section 19 and defined in
Section 2(f) of the Order.

11, The Unfair Labor Practices

A. Background

For several years the Union has been the bargaining representative
of some 5000 employees of the Respondent. The parties have a current
collective-bargaining agreement which provides, inter alia, for a grievance
procedure culminating in "advisory arbitration" not binding upon the
Respondent., The contract also provides (Article VI, Section 4) that
"Remsonable time off during work hours will be authorized without loss of
pay or benefits, to permit the recognized Jfunion stewards/ . o o to carry
out their responsibilities to the employees in the umit. The succeeding
section of the contract provides that a union representative desiring to
leave his work area on “appropriate' union business during work hours "shall
first obtain oral permission from his supervisor,' and upon entering another
work area "will first advise the appropriate supervisor of his presence and
the name of the employee to be contacted. The supervisors involved will
grant permission promptly in these instances unless compelling work
commitments dictate otherwise.,"”
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During 1969 another organization, the National Association of
Government Employees (herein referred to as NAGE), commenced efforts to
unseat the Union as the bargaining representative of Respondent's employees.
In January 1970 NAGE filed a formal challenge to the exclusive recognition
afforded the Union, and petitioned for an election., The election has not
as yet been conducted. Both before and after the filing of the NAGE
challenge, however, supporters of that organization and supporters of the
incumbent Union engaged in activity in the Shipyard on behalf of their
respective organizations. Also, the Shipyard officials observed that after
NAGE appeared on the scene the stewards serving the Union substantially
increased the amount of time they were devoting to Union business during
working hours.

In December 1966 the United States Civil Service Commission
addressed to the "Heads of Departments and Independent Establishments" a
Jetter (FPM Letter No. 711-6) furnishing "guidance as to appropriate agemcy
policy in the situation where one employee organization holds exclusive
recognition under Executive Order 10988 /predecessor to Executive Order 11491
on the subject of federal employee labor relations/, and one or more employee
organizations seek to compete with the recognized organization for the right
of exclusive recognition."” The letter stated in part:

Once exclusive recognition has been granted in a given unit and
until a valid, timely challenge has been presented and rules
governing campaigning established, no assistance should be given
by the agency to any other employee organization, including any
organization holding informal recognition, for the purpose of
aiding it to solicit membership or authorization cards, This
means the agency should not grant the use of meeting rooms
during nonwork hours, permission to distribute literature, or
permission to nonemployees to solicit membership on agency
premises. An agency should not allow the use of bulletin boards
to any employee organization other than the exclusive represen-
tative, but may authorize an organization with informal
recognition to post a notice of a meeting of its members to be
held off agency premises,

The Department of Defense in its Directive No. 1426,1 on '"Labor-
Management Relations in the Department of Defense," issued March 26, 1970,
“in order to promote effective, equitable, and uniform implementation within
the Department of the policies, rights, and responsibilities prescribed in
Executive Order 11491," states in Article VII, Section A:

1, Solicitation of Membership and Support. Labor organizations
Will be afforded opportunities to solicit membership and/or
support among employees of DOD activitiess Subject to the
conditions herein, normal security regulations, and reasonable
restrictions with regard to the frequency, durationm, locations,
and number of persons involved in such activities, labor
organization representatives will be permitted, upon request,
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to distribute literature or to hold organizational meetings
at the activity. Permission may be withdrawn, however, with
respect to amy such activities which interfere with the work
of the activity. Permission may not be extended for such
activities among employees in a unit where another labor
organjzation has been granted exclusive recognition unless a
valid, timely challenge to such recognition has been filed
and rules for election campaigning adopted,

B. Respondent's Notice of February 18 and
its Memoranda of March 16 and 27

On February 18, 1970, Respondent, acting through its Commanding

Officer, posted the following notice at the Shipyard:

Subj: Regulations governing Union Electioneering Activities

Ref:  (a) Executive Order 11491

l, Purpose. To advise all employees of the Shipyard of the
Department of the Navy policy governing a situation where one
employee organization holds exclusive recognition, and one or
more employee organizations seek to compete with the recognized
organization for the right of exclusive recognition,

2. Discussion., The exclusive recognition afforded the
Charleston Metal Trades Council in the Shipyard has been
challenged in a timely mamner by the National Association of
Government Employees, The material submitted by NAGE in
support of the challenge has been delivered to the Department
of Labor and the Shipyard is awaiting guidance on how to
proceed under reference (a) with the validation of support
authorizations from among members of the unit, Validation of
the challenge would result in an election being held.

3. Policy. In order that fair and impartial treatment of all
parties to the action will result, and because the issuance of
reference (a) on 1 January 1970 which resulted in some instances
of conflict with directives based on Executive Order 10988, the
predecessor to reference (a), and for the purpose of clarifying
the existing situation, the following local regulations are
established effective this date regarding uniom activities related
to the challenge.

a, Neither the currently recognized Charleston Metal Trades
Council nor the challenging National Association of Government
Employees shall conduct any type of electioneering on Naval Base
premises -until campaign procedures are established, - Prohibited
actions include:

-l -
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(1) Posting or distribution on Naval Base premises of
any poster, bulletin or other material which relates to the
challenge;

(2) Meetings on Naval Base premises for the purpose of
electioneering or campaigning;

(3) Solicitation of authorization revocations by the
challenged union on Naval Base premises;

(4) Solicitation of further authorizations by the
challenging union on Naval Base premises,

b, The prohibitions stated in paragraph 3,a., above, apply
equally to employees and non-employee representatives of the
organizations involved, Non-employee representatives who violate
the policy stated herein may be denied.access to the Shipyard
until such time as the challenge may be validated and amy
ensuing campaign and election are completed,

c. The Charleston Metal Trades Council, as recognized
exclusive representative of the unit involved in the challenge,
is still entitled to the privileges negotiated im Article III,
Section 9, of the current Agreement between the Shipyard and
the Council,

4. Action. Management, including all levels of supervision in
the Shipyard, will make every effort to prevent occurrences of
activities prohibited by this Notice, All instances of possible
violations will be reported immediately to the cognizant
Department of Office Head, who shall conduct a prompt investi-
gation, Completed investigations, along with reports on any
action taken, shall be forwarded without delay to the Director
of Industrial Relations, Where there is evidence of violation
of this Notice by employees such action as deemed appropriate
under established disciplinary procedures should be taken,
Recommended action involving non-Federal personnel shall be
submitted to the Shipyard Commander via the Director of
Industrial Relations.

5. Cancellation. This Notice is cancelled 30 June 1970,

The parties stipulated that the notice of February 18 was enforced
in accordance with its terms. Several weeks later, on March 16, 1970, the
Commanding Officer of the Shipyard sent the following memorandum to his
immediate subordinates, and furnished a copy thereof to the president of the
Union:

“"Time Allowed" for Charleston Metal Trades Council
Officers, Chief Stewards and Shop Stewards

Subj:
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Ref: (a) Charleston Naval Shipyard - Charleston Metal Trades
Council Negotiated Agreement of 19 March 1968
(b) Executive Order 11491 of 29 October 1969

1, It has come to my attention, and I am sure it is obvious to

you, that certain officials of the Charleston Metal Trades Council,
particularly Chief Stewards and Shop Stewards, recently have been

using more than normal numbers of work hours for the conduct of
union business, It is mot my intention to in any way disrtupt or
limit the Stewards' responmsibilities for servicing the Agreement
or representing members of the Charleston Metal Trades Council
unit as provided for in reference (a). However, with overhead
costs of operating the Shipyard rising and the need for increased
financial responsibility in the face of higher material and labor
expenditures, coupled with budgetary limitations, it is my

intention to insure that the Shipyard will receive full productive

effort from each and every available member of the work force,
Particular attention should be given to any situation where a
given representative of Council has, over the life of reference
(a), spent only a reasonable amount of time on Council business,
for example 257 to 35%,and mow requests permission to spend full
time or substantially full time thereon.

2, If any Shipyard supervisor is approached by a Charleston
Metal Trades Council Chief or Shop Steward who requests, in
accordance with reference (a), permission to leave the job for
the purpose of conducting union business, the supervisor shall
ascertain the type of union business to be conducted and shall
approve the request only if the business to be conducted is in
accordance with the provisions of reference (a).

3, For information, among the major reasons for Stewards'
participation in servicing the Agreement, representing members
of the unit, conducting Union business are listed below. This
list is not mecessarily all inclusive, but should cover all

but a very few of the types of situations in which absence from
the job of a Chief Steward or Shop Steward should be approved
unless compelling work commitments dictate otherwise,

[Ehefe follows a list of 18 permissible activitie§7

4, Electioneering or campaigning at this time is prohibited,
Moreover, solicitation of membership or dues, and the conduct
of internal business of the Metal Trades Council or any of the
affiliated unions on official time is specifically prohibited
by Section 20 of reference (b).
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5, Except for those council officials who have, throughout the
life of reference (a), been spending full time on Council
business, Council representatives should not be granted blanket
excusal, While reason must be applied, they should be required
to furnish sufficient information regarding the business to be
conducted to enable management to make reasonable and just
determination as to the propriety of excused time., Failure to
establish a reasonable basis or refusal to furnish such
information should be considered grounds for refusing the
excused time. If excusal is denied, the employee must be
informed of the reasons and sufficient documented records

shall be retained to enable the Shipyard to defend its action
should a complaint be filed.

On March 27 the Commanding Officer amplified his memorandum of

March 16, again sending a copy to the union president, This memorandum,

after quoting Article VI, Section 5, of the contract, states:

It is my interpretation of the foregoing and my position
that a Chief Steward or Steward who desires to leave his work
area on Council business needs to inform the supervisor of:

a, Where he is going;

b. The name, if known, of the person or persons whom
he plans to contact;

c. The general type of business to be conducted: i.e.,
"to work on grievance," "to attend a Cafeteria Board meeting,”
"to discuss a complaint,” etc.; and,

d. Approximately how long he expects to be gone.

Only if he is in receipt of this type of information can a
supervisor properly determine if the business to be conducted
is "appropriate,” as described in Article VI, Section 5 of
the Agreement.

I also repeat that it is not my intention to imhibit in any
way the union's responsibility for servicing of the Agreement
or for representing members of the unit in accordance with
Agreement,

Respondent admitted at the hearing that the desire to limit
electioneering activities at the Shipyard was one of the reasons for the
issuance of the March 16 memorandum,

C. Contentions of the Parties
The Union urges that the notice of February 18 imsofar as it
restricts employees from “any type of electioneering on Naval Base premises
until campaign procedures are established" is an unfair labor practice as

employees are protected by the Executive Order in engaging in "electioneering”
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on nonwork time and also in nonwork areas. The Union at the hearing stated
that the same rights were possessed by those employees supporting a rival
organization. With respect to the memorandum of March 16, as amplified

March 27, the Union again relies om the invalidity of the restriction, therein
repeated, on electioneering. The Union expressly disclaimed any contention
that the restrictions which the March 16 and 27 memoranda imposed on stewards
(i.e., the requirement that they divulge to their supervisor certain information
concerning the purpose and probable duration of their absence) was inherently
unlawful., The Union does contend, however, that because the restrictions
announced in those memoranda had their genesis, at least in part, in
Respondent's desire to control union activity because of the impending
election, the memoranda were tainted by that illegal objective,

Respondent contends that its notice and memoranda were in accordance
with outstanding government directives, binding upon it, and indeed were
prompted by requests of the Union itself which had sought to restrict
solicitation by its rival. Respondent, desiring to preserve the possibility
of a fair election, decided to impose on the incumbent union the same
restrictions which Respondent understood it had to impose on the challenger,
Finally, Respondent suggests that rules developed under the Natiomal Labor
Relations Act need not be followed under the Executive Order,

As noted above, Respondent at the opening of the hearing filed a
motion to dismiss, Insofar as the complaint attacked the February 18 notice,
Respondent urged that it was willing to modify the notice, that it had
solicited suggestions and proposed modifications from complainant, and that
no such proposal had been received., Respondent submitted as a part of its
motion a proposed version of the notice, which, however, retained restrictions
on "electioneering" on the Shipyard at all times, although it expressly
permitted employees to solicit on behalf of the Union during nonworking
time, Respondent rested this portion of its motion on 29 CFR 203,7, which
states that the Regional Administrator may dismiss a complaint under the
Executive Order if he "determines . . , that a satisfactory offer of
settlement has been made,”

Respondent also moved to dismiss the complaint with respect to
the March 16 memorandum, urging that the complaint on its face alleged a
violation of the contract between the parties, which contract provides "a
complete, exclusive and adequate remedy for the matters complained of ., . ,"

D, Position of the Civil Service Commission
and of the Department of Defense

General Counsel of the Civil Service Commission states that "we
have no current intention of recommending to the Commission that it rescind
or change the advice given in the letter /FPM Letter No. 711-6/." He
further states:
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With specific reference to the use of agency facilities, it is
our view that a union with exclusive recognition should have
full opportunity to exercise the rights that come with that
recognition. However, we believe that exclusive rights do not
properly extend to the use of agency facilities for election
campaigning. Within the context of labor-management relations
(and this would be so under E.O. 10988 and E.O. 11491) agency
facilities are made available for the purposes of representation
of employees to agency management. In our judgment, once a
valid and timely challenge to exclusivity has been made, neither
the incumbent nor the challenging union should be permitted to
use agency facilities (bulletin boards, meeting rooms, etc.)

for representation election campaigning, until rules have been
established, preferably through an election agreement, on use

of such facilities. This is the most reasonable approach we
have discovered to achieving among the contending unions the
requisite fairness or equality of opportunity which alone can
guarantee a genuinely free and representative election.

The Department of Defense suggests that a prohibition of
campaigning or electioneering until election rules have been worked out is
a reasonable means of avoiding disruption of work. It further suggests,
as does Respondent, that decisions under the National Labor Relations Act
need not be applied under the Executive Order.

Conclusions

Turning first to the Motion to Dismiss, it is hereby denied. With
respect to the claim of settlement, the amended notice now suggested by
Respondent is not "a satisfactory offer of settlement" as it retains some
of the features the complainant found objectionable in the original notice.
Respondent's professed readiness to accommodate itself to modifications
proposed by Complainant does not require dismissal. Complainant seeks
recission of the notice, and is under no legal obligation to propose
modifications. With respect to the alleged failure to exhaust the contractual
provisions for relief, it should be noted that those procedures culminate in
"advisory arbitration,” not binding on Respondent. What is at issue in this
case is the extent of employee rights under the Executive Order, a question
of law, not of fact, and any resolution thereof, whether by agreement or
by arbitration, which did not resolve the legal issue or which resolved it
contrary to the provisions of the Executive Order would be no bar to
maintaining this action under the Order.

Coming to the merits, the Executive Order is plainly modeled on
the provisions of the National Labor Relations Act. The Order assures
employees the right "to form, join, and assist a labor organization" and
makes it an "unfair labor practice'" for "agency management" to "interfere
with, restrain, or coerce an employee in the exercise of the rights" so
"assured.”" The statute provides in Section 7 for the right to "form, join,
or assist labor organizations,”" and makes it "an unfair labor practice" for
an employer to "interfere with, restrain, or coerce employees in the exercise

-9 -



of the rights guaranteed in Section 7.'" The inconsequential variances in
the text mark no difference in result: so far as we are here concerned the
decisions under the statute dealing with employee rights 2/ in solicitation
and in distribution of literature are applicable under the Order. These
rules, recently reiterated by the National Labor Relations Board in cases
decided in June 1970, 3/ may be succinctly stated as follows:

1. Employees are free to engage in oral solicitation on behalf
of a labor organization anywhere on the employer's premises in nomworking
time.

2. Employees are free to distribute union literature in
nonworking areas of the employer's premises.

3. Rules limiting solicitation or distribution, presumptively
valid under the foregoing principles, may be invalid if adopted for a
discriminatory purpose. 4/

Applying those primciples to the rules against "electioneering
adopted by the Respondent, it seems clear that the rules are invalid in
that they restrict solicitation even during nonworking time and restrict
distribution of literature in nomnworking areas., Moreover, Respondent admits
that the memorandum of March 16 was caused, at least in part, by a desire
to control '"electioneering” of a nature which, as I interpret the Executive
Order, is protected thereby. It follows that the complaints are well taken
and should be sustained.

In this connection I should add that I find no warrant anywhere
in the Executive Order for the distinction which Respondent and the other
Government agencies here represented purport to find between "electioneering'
or "campaigning' on the one hand and other union solicitation or distribution
of literature on the other., The Executive Order assures employees the right
to "assist' a labor organization. Protection of this right must be balanced
against the Government's interest, as an employer, in maintaining discipline
and production., But this balance is no different from that struck under
the National Labor Relations Act., To be sure, under the Executive Order,
as under that Act, special circumstances may be shown in particular cases,
or in particular types of cases, necessitating a different rule from that
generally applicable, But no special circumstances are shown here, and none

2/ By agreement of the parties the instant case concerns only the rights
of employees, and not the rights of other union representatives.

2/ Motorist Insurance Agency, Inc., 182 NLRB No. l42; Furnas Electric Co.,
183 NLRB No. l.

ﬁ/ There are exceptions to these rules in special circumstances, not
presented here.
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are even suggested except that the Government as employer is more neutral

in these matters than a private employer., Assuming this to be true, it in

no way detracts from the general protection which the Executive Order affords
in terms substantially identical to those in the Act. Stated comversely,
there is no more reason to permit Respondent to restrict or prohibit
"electioneering'" or "campaigning" under the Executive Order than there

is to permit a private employer to do so under the National Labor Relations
Act. Such restrictions, insofar as they limit union activity on an employee's
free time or in nomwork areas, are invalid as infringements of the right to
"assist" a labor organization.

Respondent further defends its actions on the ground that it was
legally obligated to follow the directives of the Civil Service Commission
and the Department of Defemse., The directive of the latter is dated subse-
quent to the notices here complained of, and that of the former was issued
pursuant to an earlier Executive Order, not here invoked, But aside from
those deficiencies in the suggested defense, I would not regard it as adequate,
We are here concerned with the rights of employees under the Executive Order.
These rights are not diminished by erroneous rulings of the Civil Service
Commission or the Department of Defense, The question is not whether
Respondent acted in good faith, but whether its action infringed those
rights. Hence there is no need here to enter the legal thicket surrounding
the question whether inm other circumstances a member of the Armed Forces,
such as the Commanding Officer of the Shipyard, is absolved of personal
responsibility because he followed improper orders of his superiors.

RECOMMENDATIONS

in framing appropriate relief in this case, it should be noted
that the Union expressly disclaimed at the hearing any contention that
Respondent would violate either the contract or the Executive Order if,
for nondiscriminatory reasons, Respondent imposed on the Union stewards the
restrictions set forth in the memorandum of March 27. Also, in fairmess to
the Respondent, it must be observed that the broad restrictioms it promul-
gated, albeit unlawful, resulted from its effort to reconcile the provisions
of the Executive Order with the directive of the Civil Service Commission
quoted above, Moreover, the Union itself, acting through its local president,
was in large part at fault in this matter in that it urged Respondent to
curtail the activities of supporters of a rival organization, although such
curtailment is not permissible under the Executive Order, as the Uniom,
speaking through its counsel, now acknowledges.

I recommend that the Commanding Officer of the Respondent post
at the Shipyard at all places where the notice of February 18, was posted,
and distribute to all persons to whom that notice and the memoranda of
March 16 and 27 were distributed, the following notice:

TO ALL CIVILIAN EMPLOYEES OF THE CHARLESTON NAVY YARD

THIS NOTICE IS POSTED PURSUANT TO EXECUTIVE ORDER 11491 BY DIRECTION
OF THE ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
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1. All civilian employees of the Shipyard have the right to
engage on the premises of the Shipyard on nonworking time in activities
on behalf of the Federal Employees Metal Trades Council or any other labor
organization,

2. All civilian employees of the Shipyard have the right to dis-
tribute literature in nonworking time in nonworking areas of the Shipyard
on behalf of the Federal Employees Metal Trades Council or any other labor
organization.

3. The Federal Employees Metal Trades Council as recognized
exclusive representative of the ungraded employees of the Shipyard (except
Supervisors, Patternmakers, Patternmaker Apprentices, Planners and Estimators,
Ship Progressmen and Ship Schedulers) is entitled to the privileges negotiated
in its current agreement with the Shipyard. Pursuant to that agreement Chief
Stewards and Stewards may leave their work area to transact appropriate
council business during work hours, but must first obtain oral permission
from their supervisor. Permission will be granted unless compelling work
commitments dictate otherwise.

4, All previous notices and memoranda inconsistent herewith are
hereby cancelled.

The foregoing notice should be signed by the Commanding Officer
of the Naval Shipyard and should remain posted for a period of at least 60
days. Nothing in these recommendations is intended to preclude Respondent
from posting again, if it so advised, the restrictions on Chief Stewards
and Stewards which it promulgated on March 16 and 27, provided that its
purpose in so doing is solely to further the productive activity of the Navy
Yard, and it is not motivated in any way by a desire to control lawful
electioneering activity,

Copies of this Report are being forwarded to the Civil Service
Commission and to the Department of Defense as well as to the parties and
their respective counsel. I direct the attention of all interested counsel
and of the parties to Section 203,22(c) through 203.26 of the Rules and
Regulations of the Department of Labor covering subsequent steps in this
proceeding.

Dated at Washington, D.C.
July 13, 1970

Frederick U. Reel
Hearing Examiner
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December 23,1970

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION

OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

PORTSMOUTH NAVAL SHIPYARD, APPRENTICE TRAINING SCHOOL
A/SIMR No. 2

The subject case, involving a representation petition filed
by the National Asscciation of Government Employees (NAGE)
seeking an election among the employees designated as teachers
in the Apprentice Training School at the Portsmouth Naval
Shipyard, presented the following questions:

(1) Whether the teachers were engaged in Federal personnel
work within the meaning of Section 10(b)(2) of the
Order and.were therefore exempt from the coverage
of the Order?

(2) Whether the unit sought by the NAGE covering the teachers
in the Apprentice Training School was appropriate or
whether the teachers belong properly in the existing
bargaining units at the Activity represented either
by the American Federation of Technical Engineers.,

Local 4, AFL-CIO (AFTE) or American Federation of
Government Employees, Local 2024, AFL-CIO (AFGE)?

With respect to the first issue, the Assistant Secretary
concluded that the employees in the petitioned for unit did
not engage in personnel work within the meaning of Section 10(b)(2)
since they did not develop the training program set up for ap-
prentices, nor select the required courses for such apprentices.
Moreover, they were not consulted by management with respect
to manpower or skill needs of the Shipyard or as to the development
of employee policies and procedures. In these circumstances,
since the evidence established that the employees in the claimed
unit were engaged solely in teaching apprentices, the Assistant
Secretary found that they were not exempted from the coverage
of the Order.

With respect to the second issue, the Assistant Secretary
found that the employees in the Apprentice Training School,
who were classified as teachers in the Civil Service Commission's
classification series GS-1710, constituted an appropriate unit.
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He noted particularly that all of the petitioned for employees
taught apprentices academic courses, had the same educational
backgrounds, were considered professional employees, taught

in the same separate area, had the same duties, were supervised
by the same individual, and did not interchange with any other
employees at the Shipyard. He also found the evidence established
that at no time were the employees in the claimed unit represented
by the AFTE or the AFGE.

In these circumstances, the Assistant Secretary directed
an election based on the view that these employees had a clear
and identifiable community of interest separate and apart
from other employees at the Shipyard including those represented
by the AFTE or the AFGE.

A/SIMR No. 2

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

PORTSMOUTH NAVAL SHIPYARD, APPRENTICE
TRAINING SCHOOL

Activity
and
Case No. 31-3211(E0)
NATIONAL ASSOCIATION OF GOVERNMENT
EMPLOYEES
Petitioner
and
AMERICAN FEDERATION OF TECHNICAL
ENGINEERS, LOCAL 4, AFL-CIO
Intervenor
and
AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2024, AFL-CIO
Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order
11491, a hearing was held before Hearing Officer William O'Loughlin.
The Hearing Officer's rulings made at the hearing are free from
prejudicial error and are hereby affirmed.
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Upon the entire record in this case, including the Activity's
brief, the Assistant Secretary finds:

1. The labor organizations involved claim to represent
certain employees of the Activity.

2. A question concerning the representation of certain
employees of the Activity exists within the meaning of Section 10
of Executive Order 11491.

3. National Association of Government Employees, herein
called the Petitioner, seeks an election in a unit of all teachers
at the Apprentice Training School in the Portsmouth Naval Shipyard.

The Activity is of the view that the employees sought by the
Petitioner are personnel employees within the meaning of Section
10(b)(2) of the Order and therefore are not entitled to exclusive
recognition under the Order. In the alternative, it contends, in
agreement with the Intervenors, the American Federation of Technical
Engineers, Local 4, AFL-CIO, 1/ herein called AFTE, and the
American Federation of Government Employees, Local 2024, AFL-CIO,
herein called AFGE, that the unit requested is inappropriate
because the employees sought by the Petitioner should be included
in either the bargaining unit the AFTE represents currently or the
bargaining unit the AFGE represents currently,

The Portsmouth Naval Shipyard, which includes various offices,
departments, divisions and committees, is under the command of a
Shipyard Commander. The Industrial Relations Office is responsible
to the Commander for organization, administration and supervision
of the Shipyard's Industrial Relations Department. Within the
framework of this Department, is the Training Division which contains,
among others, the Management Development Branch, which, in turn,
employs the employees covered by the petition.

With respect to the bargaining history prior to the filing of
the petition, the Activity accorded exclusive recognition to the
AFTE for all graded professional and nonprofessional technical
employees in the engineering sciences and associated fields in the
Portsmouth Naval Shipyard, excluding supervisors and managerial
executives. 2/

1/ The name of this labor organization appears as amended at the hearing,

2/ This recognition followed an election held on November 7, 1963,
which resulted from an arbitrator's decision. The evidence established
that the employees in the claimed unit did not participate in the
election of November 7, 1963, and were not covered by the contract
which was executed subsequently on September 14, 1967,
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Also, prior to the filing of the petition, the Activity accorded
exclusive recognition to the AFGE for "all graded nonprofessional
employees of the Portsmouth Naval Shipyard, excluding technical and
professional employees, fire fighters, security guaxrds, graded
supervisors at the GS-9 level and above and employees in personnel
work other than in a purely clerical capacity." The Activity and
the AFGE executed a contract on April 22, 1968. 3/

The record indicates that until 1969 neither the AFTE nor the
AFGE made any attempt to represent the petitioned for employees.
In the early part of 1969, James Hudson, one of the employees in
the claimed unit, applied for a promotion from his branch to
another and was denied such promotion on the grounds that he did not
meet the minimum experience requirements. As a result, the teachers
discussed this problem with both the AFTE and the AFGE representatives.
The two labor organizations decided that the teachers belonged
properly within the AFTE's unit and on May 20, 1969, they documented
this agreement by executing a "Memorandum of Understanding" which
was submitted to the Activity's Industrial Relations Office. In a
reply to the labor organizations dated July 8, 1969, the Activity
stated that the employees involved "are employees engaged in Federal
personnel work in other than a clearly clerical capacity. Therefore,
in accordance with Section 6 of Executive Order 10988, it is not
appropriate to include these employees in the AFTE unit." No further
action was taken by either the AFTE or the AFGE concerning representa-
tion of the employees in the claimed unit.

With respect to the contention that the employees in the claimed
unit are engaged in Federal personnel work and should thereby be
excluded from the coverage of the Order, the evidence established
that the employees sought to be represented by the Petitioner are
classified as teachers. They teach courses in science, mathematics,
drafting, English, and basic organization and management concepts
to apprentices employed by the Shipyard. Each shop within the Ship-
yard has a training plan which is assigned by the shop and the head
of the Training Division. This plan sets up a sequence of required
courses for the apprentices related to the work to be performed by
them. Although the teachers determine the most efficient ways in
which to implement the planned program by selecting the texts to be
used and the manner in which the course is presented, the training
program is developed by the employee development specialists rather

3/ As noted above, the AFGE's recognized unit expressly excluded
professional employees. Neither of the above~mentioned contracts
are currently in effect.
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than by the teachers. It is clear from the record that the teachers
are not consulted by. management with respect to immediate or long-range
manpower or skill needs in the Shipyard, or as to the development of
employee policies and procedures, all of which functions fall within
the category of personnel work. &4/

Based on the foregoing, it is clear that the employees in the
¢ laimed unit are engaged solely in teaching apprentices and not in
Federal personnel work within the meaning of Section 10(b)(2) of the
Executive Order. Accordingly, I find their exclusion from coverage
of the Order on this basis to be unwarranted.

I also find that the unit petitioned for is appropriate. The
evidence establishes that the teachers are classified employees graded
at the GS-9 level, that their required academic background includes
either a college degree or its equivalent and that all parties consider
them to be professional employees. Also, they spend about 85 to 90
percent of their working time performing actual teaching, and their
classrooms, which were set up specifically for their work, are located
in a separate building on the Activity's premises. The teachers in
the claimed unit work under the same immediate supervisor and there is
no interchange between them and other Shipyard employees. Based on the

4/ The petitioned for employees are included in the Civil Service
Commission's classification series GS-1710. This series is defined
by the Civil Service Commission as consisting of "all positions
which involve advising on, administering, supervising, or performing
research or other professional work in the field of education and
training..." The standards further describe the GS-1710 series

as an educational vocational training series including "positions
that require the application of full professional knowledge of
theories, principles, and techniques of education and training

in such areas as instruction, guidance counseling, education
administration, development or evaluation of curricula, instructional
materials and aids, and educational tests and measurements...'
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foregoing, I find that an election in the unit sought by the Petitioner
is warranted 5/ since the employees in the unit sought have a clear and
identifiable community of interest separate and apart from other
employees at the Activity 6/ including those represented by the
Intervenors. -

I find that the following employees of the Activity comnstitute
a unit appropriate for the purpose of exclusive recognition under
Executive Order 11491:

All teachers at the Apprentice Training School,
Portsmouth Naval Shipyard, excluding all employees
engaged in Federal personnel work in other than a
purely clerical capacity, management officials, and
supervisors and guards as defined in the Order.

5/ The evidence establishes that at no time did either the AFTE or
the AFGE represent the teachers in the petitioned for unit as part
of their respective recognized units at the Activity.

6/ There are two other groups of employees at the Activity who
instruct employees. In my view, they do not share a community of
interest with the employees in the petitioned for unit. One group
teaches a single specialized course, ''radiological classifications,"
Employees in this group are not considered professionals, are not
required to have a college education or its equivalent, and do not
interchange with employees in the claimed unit. Another group

of employees, who are designated as trade theory instructors,
instruct apprentices only in trade related information. They are
ungraded employees who are not required to have a formal education
and are recruited from the ranks of journeymen in the production
department. There is also no evidence that they interchange with
employees in the claimed unit.
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DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the
employees in the unit found appropriate, as early as possible,
but not later than 30 days from the date below. The appropriate
Area Administrator shall supervise the election, subject to the
Assistant Secretary's Regulations. Eligible to vote are those
in the unit who were employed during the payroll period immediately
preceding the date below, including employees who did not work
during that period because they were out ill, or on vacation or
on furlough including those in the military service who appear
in person at the polls. 1Ineligible to vote are employees who quit
or were discharged for cause since the designated payroll period
and who have not been rehired or reinstated before the election
date. Those eligible shall vote whether or not they desire to be
represented for the purpose of exclusive recognition by the
National Association of Government Employees. 7/

Dated, Washington, D,C.
December 23, 1970

/")

// /Z (et o /7/

 W.,J. Usery, dr., Assistant Seefé;gfi
Labor for' or- Management’Relat

7/ The AFTE stated at the hearing that in the event an election is
grdered, it does not desire to have its name placed on the ballot.
In view of the above finding that the petitioned for employees are
not included within the unit represented by the AFGE and the fact
that it did not submit to the Area Administrator union authorization
cards or a membership list in support of its intervention in the
petitioned for unit, I consider that the placement of the AFGE's
name on the ballot is not warranted.
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December 29, 1970

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION

OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

THE VETERANS ADMINISTRATION HOSPITAL, AUGUSTA
A/SLMR No, 3

This case, which arose as a result of representation petitions filed
by two labor organizations, the Georgia State Nurses Association, American
Nurses Associatiom, (GSNA) and the American Federation of Government
Employees, Local 217, AFL-CIO, (AFGE) presented a question as to the com-
position of a unit of registered nurses for purposes of exclusive
recognition,

The GSNA requested a unit of nurses including all staff nurses,
nurse instructors, head nurses, nurse anesthetists, and the clinical
coordinator at the Veterans Administration Hospital, Augusta. The AFGE
requested a unit of staff nurses and nurse instructors. The Activity
opposed the inclusion of head nurses, nurse anesthetists, and the clinical
coordinator in the claimed unit on the basis that head nurses are "super-
visors" within the meaning of the Order, that nurse anesthetists do not
have a community of interest with staff nurses, and that the clinical
coordinator position is one of "managerial extension."

With respect to the head nurses, the Assistant Secretary found that
they were "supervisors" within the meaning of Executive Order 11491 and
should be excluded from the petitioned for unit inasmuch as they
responsibly directed the work of ward employees by planning the goals
and objectives of the ward, assigning subordinate nursing personmel to
teams and tours of duty, designating duties of team leaders and team per-
sonnel and designating patients to respective teams for care. The
Assistant Secretary noted that in the exercise of authority, the head
nurse used independent judgment and in this respect differed from the
permanent evening or night staff nurse who performed duties, except on
rare occasions, solely within the plan established by the head nurse for
providing safe nursing care on a 24-hour basis within the particular ward.
In reachlng his determlnatlon, the Assistant Secretary also noted the
head nurse's role in evaluating the performance of staff nurses.

The Assistant Secretary concluded that nurse anesthetists did not
have a community of interest with staff nurses so as to warrant their
inclusion in a unit of staff nurses in this case. He noted that the
skills and education of nurse anesthetists differed from those of staff
nurses, that their work site was confined to the operating room area
rather than the ward, that they did not share common supervision with
staff nurses, and that their promotional ladder was different from that
of staff nurses.



With regard to the clinical .coordinator, the Assistant Secretary
found that although this position did not fall within the definition
of "supervisor', the evidence established that the employee in this
classification constituted a "management official" within the meaning
of the Order and, accordingly, should be excluded from the petitioned
for unit. The Assistant Secretary determined in this regard that the
assigned functions (which include assisting the head nurse in control-
ling, directing, coordinating and evaluating such matters as standards
of clinical practice, quality and quantity of nursing care, development
of nursing skills, implementation of new techniques and advising the Chief
Nurse on clinical aspects of the nursing program and on directions,
changes and improvements therein) placed the interests of the clinical
coordinator more closely with personnel who formulate, determine and
oversee hospital policy than with persomnel in the proposed unit who
carry out the resultant policy.
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A/SLMR No. 3

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
1/
THE VETERANS ADMINISTRATION HOSPITAL, AUGUSTA
Activity

and

GEORGIA STATE NURSES ASSOCIATION, AMERICAN
NURSES ASSOCIATION
Case No. 40-1930 (RO)

Petitioner
THE VETERANS ADMINISTRATION HOSPITAL, AUGUSTA
Activity
and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
LOCAL 217, AFL-CIO 2/
Case No. 40-1948 (RO)

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491,
a consolidated hearing was held before Hearing Officer William D. Sexton.
The Hearing Officer's rulings made at the hearing are free from prejudicial
error and are hereby affirmed.

1/ The name of the Activity appears as amended at the hearing.
2/ The name of the Petitioner appears as amended at the hearing.










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































