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PREFACE

This Volume of Decisions and Reports on Rulings of the Assistant Secretary of Labor for Labor-Management
Relations Pursuant to Executive Order 11491, As Amended, covers the period from January 1, 1975, through De-
cember 31, 1975. It includes: (1) Summaries of Decisions and the full text of Decisions of the Assistant Secretary
after formal hearing or stipulated record (A/SLMR Nos. 472-600); and (2) Reports on Rulings of the Assistant
Secretary (originally referred to as Reports on Decisions), which are published summaries of significant or precedent-
setting rulings by the Assistant Secretary on requests for review of actions taken at the field level (R A/S No. 58).
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A/SLMR NO. CASE NAME DATE ISSUED

NUMERICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY

SHOWING DATE ISSUED, AREA OFFICE CASE NUMBER(S) AND TYPE OF CASE

472

473

474

475

476

477

478

479

AREA OFFICE
CASE NO(S) .

TYPE OF CASE */ PAGE

Miramar Naval Air Station, 1-16-75
Commissary Store, San Diego,’ California

Internal Revenue Service, 1-16-75
Office of the Regional Commissioner,
Western Region

U.S. Department of the Army, 1-16-75
Picatinny Arsenal,
Dover, New Jersey

Pennsylvania Army National Guard 1-16-75

Department of Health, Education
and Welfare, 1-31-75
Region VIII, Regional Office

Office of Economic Opportunity, 1-31-75
Region V,
Chicago, Illinois

Military District of Washington 1-31-75
Commissary Division Office,
Cameron Station

U.S. Department of Agriculture, 1-31-75
Agricultural Research Service,

Eastern Regional Research Center (ERRC),
Philadelphia, Pennsylvania

*/
AC
cu
DR
NCR
OBJ
RA
RO

w0
(L}

ULP

TYPE OF CASE
Amendment of Certification
Clarification of Unit
Decertification of Exclusive Representative
National Consultation Rights
Objections to Election
Certification of Representative (Activity Petition)

Certification of Representative (Labor Organization Petition)

Standards of Conduct
Unfair Labor Practice

72-4282

70-4199

32-3619

20-4433

61-2365
61-2373

50-8300

22-5366

20-4432

ULP

ULP

RO

ULP

CU

uLP

CU

Cu

35

45

50

53

60

68

79

81




AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED  CASE NO(S). TYPE OF CASE PAGE

480 Department of Defense, 1-31-75 50-11113 RO 86
Department of the Air Force,
Air Force Reserve,
928th Tactical Airlift Group (AFRES)
Chicago, Illinois

481 U.S. Departmenti of Transportation, 1-31-75 32-3073 AC 88
Federal Aviation Administration, 32-3129 CU
National Aviation Facilities -— 32-3074 AC
Experimental Center, 32-3130 Ccu
Atlantic City, New Jersey
482 U.S. Department of Transportation, 1-31-75 32-3128 RA 92
Federal Aviation Administration, 32-3160 RA
National Aviation Facilities 32-3166 CcuU
Experimental Center, 32-3232 RA
Atlantic City, New Jersey 32-324s8 RA
32-3254 RA
32-3548 RA
483 American Fedération of Government

Employees, AFL-CIO, National Office,
and American Federation of Government
Employees, AFL-CIO, Local 2677 2-4-75 22-3702 co 102

484 Veterans Administration Hospital, 2-4-75 30-5611 RO 108
Montrose, New York

485 Department of the Air Force, 2-4-75 72-3863 ULP 112
Base Procurement Office,
Vandenberg Air Force Base, California

486 Department of the Navy, 2-28-75 - 22-5179 ULP 125
Naval Plant Representative Office,
Baltimore, Maryland

487 National Science Foundation 2-28-75 22-3870 RO 133

488 U.S. Army Civilian Appellate 2-28-75 61-2169 ULP 146
Review Agency,
Department of the Army.
Sacramento, California



A/SLMR NO.

CASE NAME

489

490

491

492

493

494

495

496

497

498

Internal Revenue Service,
Fresno Service Center

Academy of Health Sciences,
U.S. Army, Fort Sam Houston, Texas

Headquarters, U.S. Army,
Health Services Command,
Fort Sam Houston, Texas

United States Army and Air Force
Exchange Service,

Redstone Arsenal Exchange
Redstone Arsenal, Alabama

American Federation of Government
Employees, AFL-CIO, Local 1857

380th Combat Support Group,
Plattsburgh Air Force Base,
Plattsburgh, New York

Department of the Navy,
Military Sealift Command, Pacific
Naval Suppy Center, Oakland,California

U.S. Department of the Interior,
U.S. Geological Survey,
Mid-Continent Mapping Center

Naval Education and Training Center
(NETC) , Newport, Rhode Island

U.S. Army Engineer Waterways
Experiment Station,
Vicksburg, Mississippi

U.S. Department of the Treasury,
Internal Revenue Service,
Pittsburgh District,

Pittsburgh, Pennsylvania

AREA OFFICE

DATE ISSUED CASE NO(S). TYPE OF CASE PAGE
2-28-75 70-4034 ULP 157
2-28-75 63-4764 RO 166

63-4776 RO
2-28-75 40-5319 ULP 171
2-28-175 70-4014 ULP 180
3-24-75 35-3092 ULP 190
3-27-75 70-4321 RA 195
70-4324 RA
3-31-75 62-3992 RO 198
3-31-75 31-8583 AC 201
31-8585 cu
3-31-75 41-3599 RO 205
3-31-75 21-3978 ULP 207




A/SLMR NO.

499

500

501

502

503

504

505

506

507

508

CASE NAME

Barksdale Air Force Base,
Bossier City., Louisiana

Fifth U.S. Army, Camp McCoy, Wisconsin,
1024 Army Reserve Command (ARCOM),
Area Maintenance Support Activity,
Shop 44

Department of Health, Education
and Welfare, Social Security
Administration, Western Program
Center, San Francisco, California

United States Public Health Service
Hospital, Brighton, Massachusetts

Department of the Army,

Western Management Information

Systems Office, Military Traffic
Management Command, Oakland Army Base,
Oakland, California

United States Department of the Navy,
U.S. Naval Station,
Pearl Harbor, Hawaii

Officers Club, Nonappropriate Funds,
U.S. Army Air Defense Center and Fort
Bliss, Fort Bliss, Texas

Farmers Home Administration,
United States Department of Agriculture
Little Rock, Arkansas

Headquarters, U.S. Army Training and
Doctrine Command (TRADOC)
Fort Monroe, Virginia

Department of the Navy,
Portsmouth Naval Shipyard

DATE ISSUED

AREA OFFICE
CASE NO(S).

3-31-75

3-31-75

3-31-75

4-28-75

4-28-75

4-28-75

4-29-75

4-29-75

4-28-75

4-29-75

64-2380

50-11124

70-4290

31-8628

70-4454

73-558

63-5030

64-2511

22-5337

31-7515

TYPE OF CASE PAGE
Ccu 217
RO 222
ULP 224
RO 231
DR 234
RO 236
RO 239
RO 241
RA 243
ULP 247



A/SLMR NO.

509

510

511

512

513

514

515

516

517

518

519

CASE NAME

Tennessee Valley Authority

Department of Navy,
Dallas Naval Air Station,
Dallas, Texas

Dugway Proving Ground,
Department of the Army,
Department of Defense,
Dugway, Utah

Department of the Army,
Picatinny Arsenal,
Dover, New Jersey

Office of Federal Highway Projects,
Federal Highway Administration,
Department of Transportation

Armv and Air Force Exchange Service,
MacDill Air Force Base Exchange,
MacDill Air Force Base, Florida

Department of the Army,

United States Army Infantry Center,

Civilian Personnel Office,
Fort Benning, Georgia

Internal Revenue Service,

Wilmington, Delaware District

Department of Transportation,
Federal Aviation Administration

Department of the Army,
Aberdeen Proving Ground

United States Department of

Agriculture and Agriculture Research

Service

AREA OFFICE

DATE ISSUED CASE NO(S) . TYPE OF CASE PAGE
4-28-75 40-5399 ULP 255
: through

40-5473 ULP
4-29-75 63-5089 ULP 279
4-30-75 61-2235 ULP 286
5-16-75 32-3626 ULP 293
5-23-75 71-2949 ULP 310
5-23-75 42-2541 ULP 313
5-23-75 40-5218 ULP 325
5-23-75 20-4503 ULP 332
5-30-75 22-5558 ULP 344
5-30-75 22-5129 ULP 349
5-30-75 22-5144 ULP 357




A/SLMR NO.

CASE NAME

520

521

522

523

524

525

526

527

528

529

U.S. Naval Air Station New Orleans,
Belle Chasse, Louisiana

U.S. Army Club Management Directorate,
TAGCEN, Fort Meade, Maryland

Department of the Navy,
Naval Commissary Complex Office,
Long Beach, California

Veterans Administration, Veterans
Administration Data Processing Center,
Austin, Texas

and
Veterans Administration, Department of
Data Management, Washington, D.C.

Department of Defense, National Guard
Bureau, Texas Adjutant General's
Department, Austin, Texas

Puget Sound Naval Shipyard
Department of the Navy,
Bremerton, Washington

General Services Administration,
Region 5, Quality Control Division,
Federal Supply Service

Department of the Army, Headquarters,
United States Army Armament Command,

Rock Island Arsenal, Rock Island,Illinois

General Services Administration,
Region 5, Public Buildings Service,
Chicago Field Offices

Department of the Navy
and
U.S. Civil Service Commission

DATE ISSUED

AREA OFFICE
CASE NO(S).

5-30-75

6-23-75

6-23-75

6-24-75

6-30-75

6-30-75

6-30-75

6-30-75

6-30-75

6-30-75

64-2561

22-5782

72-4880

63-4716
63-4717
63-4718
63-4719
63-4720
63-4815

63-5261

71-2572

52-5716

50-11102

50-11103

72-4718

72-4759

TYPE OF CASE PAGE
DR 370
RO 372
CU 375
ULP 377
UuLP
ULP
ULP
UuLP
ULP
Ccu 403
ULP 406
RO 410
UuLP 412
ULP 424
ULP 429
ULP



e

i

x
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A/SLMR NO.

CASE NAME

530

531

532

533

534

535

536

537

538

539

540

Department of the Air Force,
366th Combat Support Group,
Mountain Home Air Force Base,
Mountain Home, Idaho

Department of the Air Force,
321st Combat Support Group,
Grand Forks Air Force Base,
North Dakota

Department of the Army,
Picatinny Arsenal,
Dover, New Jersey

Federal Aviation Administration,
Airway Facilities Sector,
San Diego, California

Federal Aviation Administration,
Muskegon Air Traffic Control Tower

Denver Airway Facilities Hub Sector
FAA, Rocky Mountain Region, DOT
Aurora, Colorado

Internal Revenue Service

Department of the Air Force,
43924 Aerospace Support Group,
Vandenberg Air Force Base, California

Department of the Treasury,
Bureau of Alcohol, Tobacco and Firearms,
Washington, D.C.

Department of Defense,
State of New Jersey

San Antonio Air Logistics Center,
San Antonio Air Materiel Area (AFLC),
Kelly Air Force Base, Texas

AREA OFFICE

DATE ISSUED CASE NO(S). TYPE OF CASE PAGE
6-30-75 71-3013 RO 437
6-30-75 60-3747 RO 440
6-30-75 32-3793 ULP 442
6-30-75 72-4741 ULP 448
7-29-75 52-5566 ULP 457
7-29-75 61-2350 RA. 466

61-2367 ULP
7-29-75 22-5976 ULP 475
7-30-75 72-4658 ULP 486
72-4745 ULP
7-30-75 22-5630 CU/AC 496
7-30-75 32-2833 ULP 498
7-30-75 63-5064 ULP 502

|



A/SLMR NO.

541

542

543

544

545

546

547

548

549

550

551

552

CASE NAME

Federal Energy Administration,
Region IV, Atlanta, Gerogia

Army and Air Force Exchange Service:
South Texas Area Exchange,
Lackland Air Force Base, Texas

Department of Navy.
Naval Air Rework Facility

Department of the Army,

Headquarters, Fort Carson and Headquarterg

Fouth Infantry Division (Mechanized)

Army and Air Force Exchange Service,
Post Exchange, Defense Depot Memphis

Veterans Administration,
Wadsworth Hospital Center

Department of the Navy,
Norfolk Naval Shipyard

Department of the Navy,
Norfolk Naval Shipyard

Department of the Air Force,
31lst Combat Support Group,
Homestead Air Force Base,
Homestead, Florida

Department of the Treasury,
Internal Revenue Service

Veterans Administration Hospital,
Tampa, Florida

Veterans Administration Hospital,
Palo Alto, California

AREA OFFICE

DA?E ISSUED CASE NO(S). TYPE OF CASE PAGE
7-31-75 40-5760 ULP 509
7-31-75 63-5019 uLP 517
7-31-75 22-5183 ULP 530
8-28-75 61-2610 cu 543
8-28-75 41-4082 RO 545
8-28-75 72-5037 RA 546
8-28-75 22-3834 cu 549

22-5252 cu
8-28-75 +22-5518 ULP 554
8-28-75 42-2574 RO 560
8-28-75 22-5243 ULP 562
8-29-75 42-2763 cu 568
8-29-75 70-4696 RA 570



A/SLMR NO.

553

554

555

556

557

558

559

560

561

562

CASE NAME

Veterans Administration Hospital,
San Francisco, California

Vandenberg AFB, 43924 Aerospace
Support Group,
Vandenberg AFB, California

Department of Agriculture and
Office of Investigation

United States Forest Service,
Salmon National Forest,
Salmon, Idaho

United States Air Force,
380th Combat Support Group,
Plattsburgh Air Force Base, N.,Y.

Department of the Navy,
Philadelphia Naval Regional
Medical Center

Defense Supply Agency.
Defense Contract Administration
Services, Region, San Francisco

U.S. Marine Corps Air Station,
E1 Toro

United States Coast Guard
Air Station, Non-appropriated Fund
Activity, Cape Cod, Massachusetts

Department of Health, Education and
Welfare, Social Security Administration,
Bureau of Field Operations, Boston
Region, District and Branch Offices

AREA OFFICE

DATE ISSUED CASE NO(S). TYPE OF CASE PAGE
8-29-75 70-4679 RA 572
8-29-75 72-4109 574
8-29-75 22-5666 ULP 580
9-16-75 71-2989 Ccu 586

71-3008 Ccu

71-3136 Cu

71-3144 cu
9-16-75 35-3202 ULP 592
9-16-75 20-4579 CcuU 597
9-16-75 70-4524 RO 599
9-30-75 72-4959 ULP 604
9-30-75 31-8863 AC 609

31-8890 RA
9-30-75 31-9082 cu 614




A/SLMR NO.
563

564

565

566

567

568

569

570

CASE NAME

Bureau of District Office Operations,
Social Security Administration,
Department of Health, Education and
Welfare, Boston, Massachusetts

Defense Supply Agency. Defense Contract
Administration Services Region (DCASR),
San Francisco,

Defense Contract Administration
Services District ‘(DCASD),

Seattle, Washington

Internal Revenue Service,
Office of the Regional Commissioner,
Southeast Region

National Aeronautics and Space
Administration (NASA),
Washington, D.C.

and
Lyndon B. Johnson Space Center (NASA),
Houston, Texas

United States Department of Agriculture
Forest Service, Wolf Creek Job Corps
Civilian Conservation Center and United
States Department of Agriculture, Forest
Service, UMPQUA National Forest,
Roseburg, Oregon

Department of Health, Education and
Welfare, Public Health Service Indian
Hospital, Claremore, Oklahoma

Defense Mapping Agency Aerospace Center,
St. Louis, Missouri

Department of the Navy, Mare Island
Naval Shipyard, Vallejo, California

10

DATE ISSUED

AREA OFFICE
CASE NO(S) .

TYPE OF CASE

9-30-75

9-30-75

9-30-75

10-24-75

10-24-75

10-24-75

10-24-75

10-31-75

31-8850

71-3140

40-5951

63-4826

71-3304
71--3305

63-5452

62-4279

70-4455

ULP

RO

RO

ULP

RO
RO

RO

RO

ULP

620

625

632

637

640

643

646

e



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S) . TYPE OF CASE PAGE
571 United States Air Force Electronics 10-31-75 31-8872 ULP 651

Systems Division (AFSC), Hanscom
Air Force Base

572 U.S. Department of Navy, Supervisor 10-31-75 64-2667 AC 655
Of Shipbuilding, Conversion and
Repair, 8th Naval District,
New Orleans, Louisiana

573 United States Department of Agriculture 10-31-75 70-4160 ULP 657
Forest Service, Pacific Southwest and
Range Experiment Station,
Berkeley, California

574 Department of the Air Force, 10-31-75 42-2781 Cca 665
Headquarters, 31lst Combat Support Group,
Homestead Air Force Base,
Homestead, Florida

575 General Services Administration, 10-31-75 40-6038 RO 668
Regional Office, Region 4

576 Department of Navy, 10-31-75 22-5395 NCR 672
Military Sealift Command

577 Department of the Navy. 10-31-75 70-4518 ULP 679
Naval Weapons Station,
Concord, California

578 Department of the Air Force, 11-26-75 42-2573 ULP 684
Headquarters, 31lst Combat Support
Group (TAC),
Homestead Air Force Base, Florida

579 U.S. Department of Agriculture, 11-26-75 64-2686 RO 689
Agricultural Research Service,
Budget and Finance Division,
Accounting Services Branch,
New Orleans, Louisiana

11




AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE
580 Federal Deposit Insurance Corporation 11-26-75 30-5656 ULP 691
New York Region
581 Veterans Administration Domiciliary, 11-26-75 71-3017 ULP 697
White City. Oregon
582 Department of the Navy, 11-26-75 71-3030 ULP 699
Puget Sound Naval Shipyard,
Bremerton, Washington
583 General Services Administration, 11-26-75 22-5570 ULP 706
Region 3, Public Buildings Service,
Central Support Field Office
584 Department of the Navy, 11-26-75 72-5273 AC 712
Naval Undersea Center,
San Diego, California
585 Department of Transportation, 11-26-75 30-5951 ULP 714
Federal Aviation Administration,
Eastern Region
586 Department of the Army, 11-26-75 40-6126 cu 718
Fort McPherson, Georgia
587 Department of the Navy, 11-26-75 70-2477 ULP 720
Naval Air Station, 70-2496
Fallon, Nevada 70-4076
588 United States Department of the 11-26-75 41-3126 ca 725
Navy, Naval Ordnance Station, 41-3128 CA
Louisville, Kentucky 41-3129 CcA
589 National Park Service 12-10-75 22-5755 RA/AC 730
22-5796 CcuU/AcC
590 Department of the Air Force, 12-10-75 53-7818 AC/CU 734

Aeronautical Systems Division,
Air Force Systems Command,
Wright-Patterson Air Force Base, Ohio

12
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AREA OFFICE
A/SLMR No. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE

591 Department of Army, Headquarters, 12-10-75 70-4743 RO 736
Western Area Military Traffic
Management Command, Directorate
of Personal Property,
Oakland Army Base, Oakland, California 0

592 Army and Air Force Exchange Service, 12-10-75 40-5352 AC 738
Fort Benning Exchange,
Fort Benning, Georgia

593 Arizona Air National Guard, 12-10-75 72-5294 RO 741
Phoenix, Arizona 72-5183 CcU
594 Department of the Navy, 12-10-75 72-5321 CuU 743

Supervisor of Shipbuilding,
Conversion and Repair, USN,
Long Beach, California

595 U.S. Department of Agriculture, 12-10-75 71-2975 ULP 745
Forest Service, Regional Office,
Juneau, Alaska

596 Department of Health, Education and 12-10-75 22-6269 cu 753
Welfare, Office of the Secretary, 22-6291 CuU
Headguarters

597 Bellingham Flight Service Station, 12-10-75 71-3288 UuLP 755

Federal Aviation Administration-N.W.
Region, Department of Transportation,
Bellingham, Washington

598 The Adjutant General, State of Illinois 12-16-75 50-9685 ULP 759
Illinois Air National Guard 50-9686 ULP
599 Federal Aviation Administration, 12-18-75 71-3006 RO 772

Airways Facilities Division,
Alaskan Region

600 Federal Aviation Administration (FAaAa) 12-18-75 22-5554 RO 776
) and
Federal Aviation Administration,
Eastern Region

13







R A/S NO.
58

NUMERICAL TABLE OF REPORTS ON RULINGS OF THE ASSISTANT SECRETARY

SHOWING DATE ISSUED AND TYPE OF CASE

DATE ISSUED TYPE OF CASE */

2-10-75 OBJ

*/

TYPE OF CASE

OBJ = Objections to Election

15
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ALPHABETICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY */

TITLE

A/SLMR NO(S).

Aberdeen Proving Ground,
Aberdeen Md., Army

American Federation of Government
Employees, AFL-CIO

-- Local 1857

-- National Office

-- Local 2677
Agriculture, Dept. of

-- Agriculture Research Service

-- Budget and Finance Division
New Orleans, La.

-- Eastern Regional Research
Center (ERRC), Philadelphia,
Pa.

-- Farmers Home Administration
Little Rock, Ark.

-- Forest Service
-- Pacific Southwest and
Range Experiment Station,

Berkeley, Calif.

-- Regional Office, Juneau,,
Alaska

-- Salmon National Forest
Salmon, Idaho

-- UMPQUA National Forest
Roseburg, Oregon

518

492

483

483

519

579

479

506

573

595

556

567

TITLE
Agriculture, Dept. of (cont.)
- Forest Service (cont.)
-- Wolf Creek Job Corps
Civilian Conservation
Center
- Office of Investigation

Air Force, Dept. of

- AFSC, Hanscom AFB

-— Air Force Reserve
928th Tactical Airlift
Group (AFRES)

Chicago, Ill.

A/SLMR NO(S).

567

555

571

480

- Barksdale AFB, Bossier City,

La.

- Grand Forks AFB, N.D.
321st Combat Support Group

-- Homestead AFB, Homestead,
31st Combat Support Group

-- Mountain Home AFB, Idaho
366th Combat Support Group

-- Plattsburgh AFB, N.Y.
380th Combat Support Group

-- San Antonio Air Logistics
Center, San Antonio Air
Material Area, (AFLC)
Kelly AFB, Tex.

499

531

Fla.

549,574,578

530

493,557

540

*/ To facilitate reference, listings in this Table contain only key words in the case title.
For complete and official case captions, see Numerical Table of Decision on page 1.
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Air Force,

TITLE A/SLMR NO(S).

Dept. of (cont.)
Vandenberg AFB, Calif.
Base Procurement Office 485
Vandenberg AFB, Calif.
43924 Aerospace Support
Group 537,554
Wright-Patterson AFB,
Ohio, Aeronautical
Systems Division, Air
Force Systems Command 590
Dept. of

Aberdeen Proving Ground 518
Academy of Health Services
Fort Sam Houston, Texas 490
Army Air Defense Center,

Officers Club, Nonappropriated
Funds, Fort Bliss, Texas 505
Army
Rock
Rock

Armament Command,
Island Arsenal,
Island, Ill.

Hdqgtrs.
527
Army

Directorate,
Fort Meade,

Club Management
TAGCEN,
Md. 521
Army Engineer Waterways Experi-
ment Station, Vicksburg, Miss. 497
Army Infantry Center, Civilian

Personnel Office, Fort Benning

Ga. 515

Army Training & Doctrine
Command (TRADOC), Hdgtrs.

Fort Monroe, Va. 507

18

TITLE A/SLMR NO(S).

Army, Dept. of (cont.)

-- Civilian Apellate
Review Agency,

Sacramento, Calif. 488

- Dugway Proving Ground
Dugway, Utah 511

-- Fifth U.S. Army, Camp
McCoy, Wisconsin, 1024
Army Reserve Command
(ARCOM) , Area Main-
tenance Supwmort
Activity, Shop 44 500

-- Health Services Command
Fort Sam Houston, Texas 490

-- Military Traffic Management
Management Command

-- Western Management
Information Systems
Office, Oakland Army
Base, Oakland, Calif. 503

-~ Directorate of Per-
sonal Property,
Oakland Army Base,
Oakland, Calif. 591

-- Picatinny Arsenal,

Dover, N.J. 474,512,532

Army and Air Force Exchange
Service

-— Fort Benning Exchange

Fort Benning, Ga. 592




TITLE

Army and Air Force Exchange (cont.)

Service

-- MacDill Air Force Base
Exchange, MacDill AFB, Fla.

-- Post Exchange, Defense
Depot, Memphis, Tenn.

-- Redstone Arsenal Exchange
Redstone Arsenal, Ala.

-- South Texas Area Exchange
Lackland AFB, Texas

Atlantic City, N.J. National
Aviation Facilities Experimental
Center, FAA

Atlanta, Ga., Federal Energy
Admin., Region IV

Aurora, Colo., Denver Airway
Facilities Hub Sector

Austin, Tex., Adjutant General's
Dept., National Guard

Austin, Tex., VA Data Processing
Center

Baltimore, Md. Naval Plant
Representative Office

Barksdale, Bossier City, La.

Belle Chasse, La., Naval Air Station

Bellingham, Wash., Bellingham
Flight Service Station, FAA

A/SLMR NO(S).

514

545

491

542

481,482

541

535

524

523

486
499

520

597

19

TITLE

Berkeley, Calif., Pacific S
Southwest and Range Experi-
ment Station

Boston, Mass., SSA, Bureau
of District Office Operations

Bremerton, Wash., Puget
Sound Naval Shipyard

Brighton, Mass., PtYblic
Health Service

Camp McCoy, Wis., Fifth U.S.
Army, 102d ARCOM

Cape Cod, Mass., U.S. Coast
Guard Air Station

Chicago, Ill.

-— Air Force Reserve, 928th
Tactical Airlift Group

-- OEO, Region V

- Region 5, Public Build-
ings Service, GSA

-- Civil Service Commission

Claremore, Okla., Public Health
Service Indian Hospital

Concord, Calif., Naval Weapons
Station

Dallas, Tex., Dallas Naval
Air Station

A/SLMR NO(S).

573

563

525,582

502

500

561

480

477

528

529

568

577

510




Defense,

TITLE A/SLMR NO(S).

Dept. of

Air Force, Dept.
separate listing)

of (See

Army, Dept. of (See
separate listing)

Defense Mapping Agency
Aerospace Center, St.

Louis, Mo. 569
Defense Supply Agency (See

separate listing)

National Guard Bureau (See
national Guard

Navy, Dept.
listing)

of (See separate

State of New Jersey 539

Defense Supply Agency

Dover,
Arsenal

Dugway,
Proving Ground

E1 Toro,
Corps Air Station

Fallon,
Station

Defense Contract Admin.
Service District (DCASD),
Seattle, Wash. 564
Defense Supply Admin.
Services Region (DCASR),
San Francisco, Calif. 559,564
N.J., Picatinny

474,512,532
Utah, Dugway

511

Calif.,

U.S. Marine

560
Nevada, Naval Air
587

20

TITLE A/SLMR NO(S).

Federal Aviation Admin.

-— Airways Facilities Div.

Alaska Region 599
-- Airway Facilities Sector
San Diego, Calif. 533
-- Bellingham Flight Service
Station, Bellingham, Wash. 597
- Eastern Region 585
-— FAA and FAA, Eastern
Region 600
-- Muskegon Air Traffic
Control Tower 534
-- National Aviation Facili-
ties Experimental Center,
Atlantic City, N.J. 481,482
-- Rocky Mountain Region,
Denver Airway Facili-
ties Hub Sector,
Aurora, Colo. 535
Federal Deposit Insurance Corpora-
tion, New York Region 580
Federal Energy Administration,
Region IV, Atlanta, Ga. 541
Fort
-- Benning, Ga.
-- Army Infantry Center
Civilian Personnel
Office 515
-- Army and Air Force
Exchange Service 592




TITLE
Fort (cont.)

-- Bliss, Tex. Army Air
Defiense Center, Officers
Club, Nonappropriate
Funds

-- Carson, Fourth Infantry
Division (Mechanized)

-- Meade, Md., Army Club
Management Directorate,
TAGCEN

-- McPherson, Ga. (Dept.
of Army)

-- Monroe, Va., TRADOC

-- Sam Houston, Tex. Army,
Academy of Health Sciences
and Health Services Command

Fresno, Calif., Fresno Service
Center, IRS

General Services Administration

-- Region 3, Public Buildings
Service, Central Support
Field Office

-- Regional Office, Region 4

-- Region 5, Federal Supply
Service, Quality Control
Division

-- Region 5, Public Buildings
Service, Chicago Field
Offices

Grand Forks AFB, N.D., 321lth
Combat Support Group

A/SLMR NO(S).

505

544

521

586

507

490

489

583

575

526

528

531
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TITLE A/SLMR NO(S).

Health, Education, and Welfare,
Dept. of.

- Office of the Secretary,
Hdgtrs.

- Public Health Service
Brighton, Mass.

-- Public Health Service
Indian Hospital,
Claremore, Okla.

- Social Security Admin.

-- Bureau of District
Office Operations
Boston, Mass.

-- Bureau of Field
Operations, Boston
Region, District
and Branch Offices

-- -Western Program
Center, San Francisco,

Calif.

- Region VIII, Regional
Office

Homestead, Fla,, Homestead AFB,
3lst Combat Support Group

Houston, Tex., LBJ Space Center
(NASA)

Interior, Dept. of
-- Geologcial Survey
Mid-Continent Mapping

Center

-- National Park Service

596

502

568

563

562

501

476

549,574,578

566

495

589




TITLE

Internal Revenue Service
(See: Treasury)

Juneau, Alaska, Forest Service,
Regional Office

Kelly AFB, Tex., San Antonio
Air Logistics Center

Labor Organizations
-- American Federation of
Government Employees
AFL-CIO
-- Local 1857
-- National Office
- Local 2677
Lackland Air Force Base, Tex.,
Army and Air Force Exchange
Service, South Texas Area

Exchange

Little Rock, Ark., Farmers
Home Administration

Long Beach, Calif.

-- Naval Commissary Complex
Office

-- Supervisor of Ship-
building, Conversion
and Repair

Los Angeles, Calif., Wadsworth
Hospital Center, VA

Louisville, Ky., Naval
Ordnance Station

MacDill AFB, FLA., MacDill AFB
Exchange, AAFES

A/SLMR NO(S) .

595

540

492

483

483

542

506

522

594

546

588

514
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TITLE
Memphis, Tenn., Army and Air
Force Exchange Service Post
Exchange, Defense Depot
Military District of Washington
Commissary Division Office
Cameron Station

Montrose, N.Y., VA Hospital

Mountain Home AFB, Idaho, 366th
Combat Support Group

Muskegon Air Traffic Control
Tower, FAA

National Aeronautics and
Space Admin. (NASA)

-- Washington, D.C.

-- Lyndon B. Johnson Spaéace
Center, Houston, Tex.

National Guard

-- Arizona, Air National
Guard

-- Illinois, Air National
Guard, (The Adjutant
General)

A/SLMR NO(S).

545

478

484

530

534

566

566

593

598

-- Pennsylvania Army National

Guard

475

-- Texas, Adjutant General's

Dept., Austin, Tex.
National Science Foundation
Navy. Dept. of

- Military Sealift Command

524

487

529

576

-- Military Sealift Command,

Pacific, Naval Supply
Center, Oakland, Calif.

494




TITLE
Navy, Dept of. (cont.)
-- Naval Air Rework Facility
-- Naval Air Station
-- Belle Chasse, La.
-- Dallas, Tex.
-- Fallon, Nev.
-- (Miramar) San Diego,
Calif., Commissary

Store

-- Naval Commissary Complex
Office, Long Beach, Calif.

-- Naval Education and
Training Center (NETC)
Newport, R.I.

-- Naval Ordnance Station,
Louisville, Ky.

-- Naval Plant Representa-
tive Office, Baltimore,
Md.

-- Naval Shipyard
- Norfolk

- Portsmouth

- (Puget Sound)
Bremerton, Wash.

-- Vallejo, Calif.
-- Pearl Harbor, Hawaii

- Naval Undersea Center
San Diego, Calif.

A/SLMR NO(S).

Navy, Dept.

TITLE A/SLMR NO(S).

of (cont.)

543 -- Naval Weapons Station
Concord, Calif. 577

-- Philadelphia Naval

520 Regional Medical Center 558
510 -- Supervisor of Shipbuilding
Conversion, and Repair
587
-- Long Beach, Calif. 594
-- New Orleans, La. 572
472
-- U.S. Marine Corps Air
Station, El1 Toro, Calif. 560
522
New Orleans, La.
- Agricultural Research
496 Service Budget and Fin-
ance Division 579
588 - Supervisor of Shipbuild-
ing, Conversion and
Repair 572
486 Newport, R.I., NETC, Navy 496
Oakland, Calif.
547,548 -- Military Traffic Management
Command
508
-- Western Management
Information Systems
582,525 Office, Army 503
570 -- Directorate of Per-
sonal Property.
504 Oakland Army Base 591
-- Military Sealift
584 Command, Naval
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TITLE
OEO, Region V, Chicago, Ill.

Palo Alto, Calif., Veterans
Administration Hospital

Pearl Harbor, Hawaii, Naval
Station

Pennsylvania Army National
Guard

Philadelphia, Pa., Agriculture
Research Service, Eastern
Regional Research Center (ERRC)

Phoenix, Ariz., Arizona Air
National Guard

Pittsburgh, Pa., Pittsburgh
District, IRS

Plattsburgh AFB, N.Y., 380th
Combat Support Group

Portsmouth, Va., Portsmouth
Naval Shipyard

Redstone Arsenal, Ala.,
Redstone Arsenal Exchange AAFES

Rock Island, Ill., Hdgtrs.,
Army Armament Command

Roseburg, Oregon, UMPQUA
National Forest

Sacramento, Calif., Civilian
Appellate Review Agency. Army

Salmon, Idaho, Salmon National
Forest

San Diego, Calif.

-- Naval Air Station (Miramar)

A/SLMR NO(S).

4717

552

504

475

479

593

498

493,557

508

491

527

567

488

556

472
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TITLE

San Diego, Calif. (cont.)

- Airways Facilities
Sector, FAA

-- Naval Undersea Center
San Francisco, Calif
-- DSA, DCASR

- Social Security Admin.,
Western Program Center

-- VA Hospital
Seattle, Wash., DSA, DCASD

St. Louis, Mo., Defense Mapping
Agency Aerospace Center

Tampa, Fla., Veterans Adminis-
istration Hospital

Tennessee Valley Authority
Transportation, Dept. of

-- Federal Aviation Admin.
(See separate listing)

-— Federal Highway Admin.,
Office of Federal
Highway Projects

Treasury, Dept. of

-- Bureau of Alcohol, Tobacco

and Firearms, Washington,
D.C.

-- Internal Revenue Service

-- Fresno Service Center

A/SLMR NO(S).

533

584

559,564

501
553

564

569

551

509

513

538
550,536

489




TITLE

Treasury, Dept. of (cont.)

-- Internal Revenue Service

(cont.)

-- Office of the Regional
Commissioner,

Region

-- Office of Regional

Commissioner,

Region

- Pittsburgh District

-- Wilmington District

-- U.S. Coast Guard

- - Air Station, Cape
Cod, Mass.

Unions (See: Labor Organizations)

U.S. Coast Guard (See Treasury,

of)

Vallejo, Calif.,

Naval Shipyard

Vandenberg AFB, Calif

-- Base Procurement Office

-- 4392d Aerospace Support

Group

Veterans Administration

-=- Veterans Administration
Data Processing Center
Austin, Texas

-- Dept. of Data Management

Washington,

-- Domiciliary,
Oregon

D.C.

White City,

A/SLMR No(S).

Southeast

Western

565

473

498

516

561

570

485

554,537

523

523

581
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TITLE

Veterans Administration (cont.)
- Hospital
-- Montrose, N.Y.

-- Palo Alto, Calif.

-- San Francisco, Calif.

-- Tampa, Fla

-- Wadsworth Hospital

Center, Los Angeles,

Calif.

Vicksburg, Miss., Army Engineer

Waterways Experiment Station

Washington, D.C.

-- Bureau of Alcohol, Tobacco

and Firearms

-- NASA

-— VA Dept. of Data Manage-

ment

White City, Oregon, Veterans
Administration Domiciliary

Wilmington, Del., District
Office, IRS

Wright-Patterson AFB, Ohio,
Aeronautical Systems Division,
Air Force Systems Command

A/SLMR NO(S).

484

552

553

551

546

497

538

566

523

581

516

590
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January 16, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

MIRAMAR NAVAL AIR STATION,
COMMISSARY STORE,

SAN DIEGO, CALIFORNIA
A/SLMR No, 472

This proceeding arose upon the filing of an unfair labor practice
complaint by the National Federation of Federal Employees, Local Union
63 (Complainant). The amended complaint alleged that the Miramar Naval
Air Station Commissary Store, San Diego, California (Respondent) had
violated Section 19(a)(l) and (2) of the Order by terminating an
employee because of her activities as a union steward.

The Administrative Law Judge concluded that the primary motivation
behind the discharge herein was a desire on the part of the Respondent's
officials to rid themselves of a union steward who was advocating
changes in the general working conditions of employees. In this
regard, the Administrative Law Judge found that the discriminatee's
complaints regarding the pushing of hand carts, the handling of heavy
cartons of merchandise, and the failure to get periodic relief at the
cash registers in the mornings and afternoons were complaints on
behalf of all employees, rather than personal in nature. He further
found that the discriminatee's advocacy of an unpopular proposal of
consecutive days-off for cashiers, which had been submitted by the
Complainant during negotiations, did not give the Respondent a license
to retaliate against the discriminatee on the pretext that she was
creating dissension among the employees. In sum, the Administrative
Law Judge concluded that Respondent's officials had interfered with
the discriminatee's exercising of rights granted by the Order and,
thereby, violated Section 19(a)(l). He found further that her dis-
charge constituted a violation of Section 19(a)(2) of the Order, and
recommended to the Assistant Secretary that she be reimbursed for
wages lost due to the improper discharge. Noting that Mrs. Knorr
was a temporary limited employee, whose tenure could not exceed one
year from the date of hire, the Administrative Law Judge recommended
that she be reimbursed for all days she would have worked, up to the
one year anniversary date of her employment by the Respondent.

The Assistant Secretary found, in agreement with the Administrative
Law Judge, that the Respondent's conduct herein violated Section 19(a)(l)
and (2) of the Order. He ordered that the discriminatee be reimbursed
and made whole for any loss of earnings suffered as a result of the
discrimination against her. Noting the absence of evidence that the
discriminatee's appointment would have been extended beyond the one
year anniversary date, the Assistant Secretary did not order reinstatement
or extend the period for back pay beyond Mrs. Knorr's anniversary date,
although requested to do so by the Complainant in its exceptionms.
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A/SLMR No. 472

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

MIRAMAR NAVAL AIR STATION,
COMMISSARY STORE,
SAN DIEGO, CALIFORNIA

Respondent
and Case No. 72-4282

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL UNION 63
SAN DIEGO, CALIFORNIA

Complainant

DECISION AND ORDER

On September 19, 1974, Administrative Law Judge Gordon J. Myatt
issued his Report and Recommendations in the above-entitled proceeding,
finding that the Respondent had engaged in certain unfair labor
practices and recommending that it take certain affirmative actions as
set forth in the attached Administrative Law Judge's Report and
Recommendations. Thereafter, the Complainant filed exceptions with
respect to the Administrative Law Judge's Report and Recommendationms.

The Assistant Secretary has reviewed the rulings of the Adminis-
trative Law Judge made at the hearing and finds that no prejudicial error
was committed. The rulings are hereby affirmed. Upon consideration of
the Administrative Law Judge's Report and Recommendations, and the
entire record in the subject case, including the exceptions filed by
the Complainant, 1/ I hereby adopt the findings, conclusions and
recommendations of the Administrative Law Judge.

1/ 1In its exceptions, the Complainant contends that employee Knorr
is entitled to reinstatement in addition to the back pay which the
Administrative Law Judge recommends should be awarded. The Admin-
istrative Law Judge found only that Knorr was entitled to be
reimbursed for the wages she lost up to the one year anniversary
date of her appointment. Although the Complainant argues that
temporary appointments such as Knorr's may be extended in certain
circumstances, there is no record evidence to support a finding
that her appointment would have been extended beyond the one year
anniversary date. In such circumstances, I agree with the
Administrative Law Judge that reinstatement is inappropriate in
this matter and that Knorr should be reimbursed only up to the
anniversary date of her appointment.




ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203,25(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the Miramar Naval Air
Station, Commissary Store, San Diego, California, shall:

1, Cease and desist from:

(a) Interfering with, restraining, or coercing employees in
the exercise of their rights assured by the Executive Order by dis-
charging an employee for assisting the National Federation of Federal
Employees, Local Union 63,

(b) Discouraging membership in the National Federation of
Federal Employees, Local Union 63 by discriminating against an employee
in regard to hiring, tenure, promotion, or other conditions of employ-
ment based on union membership considerations.

(c) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of rights assured by the Order.

2, Take the following affirmative actions in order to effectuate
the policies and provisions of the Order:

(a) Reimburse employee Carole L. Knorr for any loss of
earnings she may have suffered as a result of the discrimination
against her by payment to her of a sum of money equal to that which
she would have earned as wages from the date of her final termination
(including the days lost between her initial discharge and subsequent
recall) up to the one year anniversary date of her employment, less
any amounts earned by her through other employment during said period. 2/

(b) Post at the Miramar Naval Air Station, Commissary Store,
San Diego, California, copies of the attached notice marked "Appendix"
on forms to be furnished by the Assistant Secretary of Labor for Labor-
Management Relations. Upon receipt of such forms, they shall be signed
by the officer-in-charge of the Commissary Complex and shall be posted
and maintained by him for sixty (60) consecutive days thereafter, in
conspicuous places where notices to employees are customarily posted.
Reasonable steps shall be taken to insure that the notices are not
altered, defaced or covered by any other material.

2/ An award of back pay pursuant to this remedial order is clearly

T appropriate under the authority of Section 6(b) of the Executive
Order, the Back Pay Act of 1966 (5 U.S.C. 5596), and the Civil
Service Commission's implementing regulations at 5 CFR 550,801,
et. seq. (subpart H). See also, Department of the Interior,
Bureau of Reclaimation, Yuma Projects Office, Yuma, Arizona,
A/SLMR No. 401.
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. (c) Pursuant to Section 203,26 of the Regulations, notify
th§ Assistant Secretary in writing within 20 days from the date of
this order as to what steps have been taken to comply herewith.

Dated, Washington, D. C,

January 16, 1975
(i:;;2?-9 . GAAA .

T"Paul J. Hasser, Jr., A¥sistant Secretary of
Labor for Labor-Management Relations




APPENDIX

NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:
WE WILL NOT interfere with, restrain, or coerce employees in the
exercise of rights assured by the Order by discharging an employee
for assisting the National Federation of Federal Employees, Local
Union 63,
WE WILL NOT discourage membership in the National Federation of
Federal Employees, Local Union 63 by discriminating against employees
in regard to hiring, tenure, promotion; or other conditions of employ-

ment based on union membership considerations,

WE WILL NOT in any like or related manner interfere with, restraim, or
coerce our employees in the exercise of rights assured by the Order.

WE WILL reimburse Carole L. Knorr and will make her whole for any loss
of earnings suffered as a result of the discrimination against her.

(Agency or Activity)

Dated By

(Signature)

This Notice must remain posted for 60 consecutive days from the date of posting,
and must not be altered, defaced, or covered by any other material,

If employees have any question concerning this Notice or compliance with its
provisions, they may communicate directly with the Assistant Regional Director
for Labor-Management Services, Labor-Management Services Administration, United
States Department of Labor whose address is: Room 9061, 450 Golden Gate Avenue,
San Francisco, California 94102,
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In the Matter of

MIRAMAR NAVAL AIR STATION
COMMISSARY STORE
SAN DIEGO, CALIFORNIA

Respondent

and Case No. 72-4282

NATIONAL FEDERATION OF
FEDERAL EMPLOYEES, LOCAL
UNION 63

SAN DIEGO, CALIFORNIA

Complainants

e se es se es se se es

Basil L. Mayes, Esqg.
San Diego, California
For the Respondent

Mr. Homer R. Hoisington
Regional Business Agent

Santa Rosa, California
For the Complainants

Before: GORDON J. MYATT
Administrative Law Judge

REPORT AND RECOMMENDATIONS

Statement of the Case

Pursuant to a Complainant filed, June 1, 1973, and an
amended complaint filed October 1, 1973, under Executive
Order 11491, as amended, by National Federation of Federal
Employees, Local No. 63 (hereinafter called the Union)
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against Miramar Naval Air Station, Commissary Store (herein-
after called the Respondent Activity) a Notice of Hearing
was issued by the Regional Director for Labor-Management
Services Administration on December 28, 1973. The Complaint
alleged that the Respondent Activity violated Sections

19(a) (1) and (2) of the Executive Order.

A hearing was held in this matter on January 8 and 9,
1974, in San Diego, California. All parties were represented
by counsel and afforded full opportunity to be heard and to
introduce the relevant evidence on the issues involved.

Briefs were filed by the parties and have been duly considered.

Upon the entire record herein, 1/ including my observation

of the witnesses and their demeanor while testifying, and
upon the relevant evidence adduced at the hearing I make the
following findings, conclusions, and recommendations:

Findings of Fact

A. Background Facts

The Respondent Activity is located at the Miramar
Naval Air Station and is one of four Commissary Stores
comprising the Navy Commissary Store Complex in San Diego,
California. The Officer in charge of the San Diego Commis-
sary Complex at the times material herein was Commander
V. L. Reeder. Each commissary store within the Complex
was under the direct supervision of a Commissary Store

1/ Counsel for the Respondent Activity filed a motion to
correct the transcript in the following manner in order to
accurately reflect the testimony given at the hearing.

"p. 24 line 4 'discussed' to 'discussion'

p. 27 line 2 'Complaint' to 'complaint'
p. 47 line 15 'brief' to 'relief'

p. 79 line 21 'point' to 'page’

p. 85 line 12 'no' to 'know'

p. 85 line 17 ‘checkers' to ‘'checker’

p.- 87 line 22 insert 'she' between 'and' and 'bad’
p- 94 line 23 'refused' to 'refuse'

p. 95 line 1,3,4 'refused' to 'refuse'

p. 113 line 5 'Knoww' to 'Knorr'

p. 113 line 18 ‘'one' to 'done’

p- 132 line 22 '19(a)' to '19(b)"’

p.- 175 1line 2 ‘registered' to 'registers'
p- 176 line 4 'some' to 'none' "

Upon review of the record and the notes taken at the
hearing, I find the Respondent's motion to be meritorious.
Accordingly, the motion is hereby granted, and the record is
corrected in the manner indicated above.
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Officer, who in this case was Chief Warrant Officer

J. B. Kidd. The commissary stores provided articles of
foodstuff and various sundries to authorized patrons at
the lowest practical cost. The testimony indicates that
the dollar volume of the store at Miramar was in excess
of two million dollars a month and that the sales were
made to approximately three thousands customers per day.
The Respondent Activity employed between 30 and 36 sales
checkers who operated the 20 cash registers. Other
individuals who were employed served in various other
capacities in the store. It was the practice of the
store to remain closed on Mondays of each week.

The Union has been recognized as the exclusive
representative of the employees at the store (cashiers,
warehouse, and produce employees) since June 30, 1966.

The Parties stipulated that the Union submitted proposals

to the Respondent for a bargaining agreement on August 14,

1972. The record shows that negotiations were taking place
during the time of the events described below.

B. The Alleged Violations of the Executive Order

Carole L. Knorr, the alleged discriminatee, was
hired by Respondent Activity as a cashier on June 15,
1972, Mrs. Knorr was hired on a temporary limited
basis which meant that her tenure was not to exceed
1l year. 2/ Her immediate supervisor was Beverly Castle
who was In charge of the checkout branch. The store
itself was under the supervision of Chief Warrant Officer
(CWO) James Kidd.

2/ ~ Subchapter Four of the Federal Personnel Manual
sets forth the tenure of temporary limited employees
as follows:

4-2. Tenure of temporary limited employees
(1) Temporary limited appointment is for
a specified period not to exceed one year,
(2) Temporary limited employees do not
have the protection of reduction in force
procedures.
(3) Temporary limited employees may be
separated at any time upon notice in writing
from an appointing officer,
(4) Temporary limited appointment does not
confer a competative status.
(5) Temporary employees do not serve a pro-
bationary period.
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During the summer months Mrs. Knorr performed her
duties as a cashier in a satisfactory manner. In addition
to checking out customers purchases, the cashiers were
required to stock merchandise on the shelves when they
were not working at the checkout counters. Mrs. Knorr
was unhappy with this procedure because cashiers often had
to push loaded handcarts in the aisles and unload heavy
cartons of merchandise. 3/ She complained about this
practice to her fellow employees and to other store
personnel.

Sometime during the early part of October, Mrs.
Knorr was appointed union steward for the cashiers’
by the Union. Mrs. Castle and CWO Kidd were notified
of this fact by the Union. As she had no prior experi-
ence in the performance of her duties, Frank Carpenter,
Chief Union Steward and a warehouse employee, instructed
her to bring all problems directly to him. 4/ It was
shortly after her appointment as Union Steward that
Mrs. Knorr's problems with the supervisory officials
of the Respondent Activity began to escalate.

About mid-November, one of the cashiers came to
Mrs. Knorr with a problem concerning a discrepancy in
her cash account. Mrs. Knorr suggested that the employee
discuss the matter with the Chief Steward. Instead of
following this advice, the employee spoke with Tyler,
as he was passing through the area. Tyler attempted to
follow through on the matter by making an inquiry at the
cash cage. His efforts in this regard were brought to
the attention of Kidd and Mrs. Castle. Shortly thereafter,Kidd
summoned both union stewards in his office with Mrs. Castle
present. Kidd asked Mrs. Knorr and Tyler if they were aware
of the Union constitution and of the requirements in handling
union matters. Kidd wanted to know why Mrs. Knorr had not
handled the problem instead of Tyler, since she was the

3/ In theory, the male employees working in the produce
department were suppose to stock the handcarts and to lift
the very large cartons down for the cashiers. According

to Mrs. Knorr, this procedure was more honored in the breach
than in its practice, and the female cashiers had to handle
the 'heavy cartons.

4/ Clayton Tyler, an employee in the produce department,
was appointed steward of that section at the same time that
Mrs. Knorr received her appointment. From the testimony, it
is apparent that he likewise was inexperienced in performing
duties as union steward.
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steward for that section. He also wanted to know if

Mrs. Knorr was aware of the union procedures and the
contract provisions. He told Tyler that he did not go
through the proper chain of command and was not following
established procedures in pursuing the grievance of the
employee. He also stated that Tyler failed to get
permission of his supervisor to engage in union activities
on working time.

Again in mid-November Mrs. Knorr was involved in an
incident which caused the displeasure of her superiors.
It was customary for management to require cashiers to
take compensatory time when they were compelled to work
beyond their normal closing time due to delays in checking
out their cash draws. In addition, on Sundays employees
were allowed to leave 15 to 30 minutes before the normal
closing hour due to the slowness of business. The CWO
would normally come in and lock the doors and close the
store early. When this occurred the employees were paid
for a full 8 hours.

Mrs. Knorr had been delayed in checking out and
required to stay beyond her normal quitting time. 1In
keeping with the practice, Mrs. Castle asked her to sign
a slip for compensatory time to cover the overtime worked.
Mrs. Knorr refused to sign and stated that all employees
should receive time and a half in wages for the overtime,
Mrs. Knorr requested payment of overtime rather than the
compensatory time off. Mrs. Castle informed her -that if
she refused to sign for compensatory time, management would
make all of the employees stay until the normal closing hour
on Sundays and that she would inform the other employees as
to the reason why they would no longer be able to leave
early. The Sunday following this particular incident,

Mrs. Knorr clocked out 15 minutes early in order to take

a family member to the airport. When Mrs. Castle discovered
this, she spoke to CWO Kidd and recommended that Mrs. Knorr
be terminated. She-subsequently spoke to Mrs. Knorr about
clocking out early. When Mrs. Knorr explained the reason
for doing so, Mrs. Castle told her to forget the whole
matter. 5/

5/ Mrs. Knorr was paid for a full shift even though
she left early.
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During her tenure as steward, Mrs. Knorr continued
to complain about the cashiers having to push the heavy
carts and unload them to stock the shelves. The record
testimony shows that several cashiers were unhappy about
this duty and expressed complaints to Mrs. Knorr. She
advised the employees to keep a record of the time spent
performing this work. 6/

Another item which proved to be a source of friction
in the store was the fact that the employees had no
scheduled bhreaks in the morning or in the afternoon.
Normally the cashiers remained at their stations until the
flow of customers subsided and then they were relieved in
order to go on their break. There is testimony in the
record that Mrs. Knorr did not agree with this practice
and advised other employees on occasion that they should
have scheduled relief in the morning and in the afternoon.
There is no indication that she discussed this with her
supervisors. A number of the employees testified that they
were advised by Mrs. Knorr to simply turn off their lights
and leave their work station when they needed relief under
the pretense of going to the bathroom. Mrs. Knorr, however,
denied ever giving such advice to the employees.

Mrs. Knorr also brought up another problem which
affected the working conditions at the store to her
immediate supervisor. On many occasions when the cashiers
were working on Sundays, their lunch hours were delayed
because of lack of relief and the number of customers to
be served. When this occurred the employees on the late
lunch break would find that the eating facilities were
closed in the commissary area. Mrs. Knorr complained
about this to Mrs. Castle. 7/

6/ Mrs. Knorr testified that she spoke with her immediate
Supervisor regarding the complaints about stocking the
shelves, but Mrs. Castle denied any such discussions. I

do not credit Mrs. Castle's denial, as it was apparent from
my observation of this witness while testifying that she was
inclined to colorher testimony in order to make it appear
that Mrs. Knorr's complaints were personal rather than on
behalf of the employees.

7/ Unlike her denial of ever receiving a complaint about
the pushing of the carts, Mrs. Castle testified that she did
not recall Mrs. Knorr discussing this matter. As indicated
previously, I credit Mrs. Knorr's testimony and find that
she also complained about eating arrangements on the Sunday
shift.
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As noted before, negotiations were taking place
between the Respondent Activity and the Union during
the time that Mrs. Knorr was a union steward. One of the
proposals being advanced by the Union was consecutive
days off for the cashiers. Normally only the permanent
full time cashiers received two consecutive days off during
a work-week. Other employees had split-days off and the
store was closed on Mondays. Mrs. Castle testified that
the Union siezed upon the idea of two consecutive days
off as an inducement to get the nonunion cashiers to become
members. Mrs. Knorr frequently discussed the advantages of
joining the Union and of having two consecutive days with
her coworkers during her lunch breaks. According to
Mrs. Castle, she did this with such persistence that some
of the cashiers complained and asked to have their lunch
hours changed in order to avoid conversation with Mrs. Knorr.
There is testimony by some of the employees that Mrs. Knorr
also told them the union officials were going to correct a
number of problems at the store which they considered un-
fair to the employees. 8/

In order to booster the Union's position about the
need for consecutive days off, Carpenter asked Mrs. Knorr
to get a schedule of the employees hours and their days
off. Mrs. Knorr went to the office and asked Shirley
Anuat, the office employee, for a copy of the work schedule.
Anuat told her that the schedule was posted in the counting
room. Mrs. Knorr then stated that the schedule and the
shift rotations of the employees were not properly changed
and that she wanted proof of this fact. Mrs. Knorr also
asked to see the timecards of the employees because she
stated that the employees were suppose to sign them.

Anuat refused to give any of the records to Mrs. Knorr.
Later Anuat informed her supervisor of Mrs. Knorr's request
and she advised Kidd of this fact. He ordered a report
made in writing of the incident.

The store had a system of rating the productivity
of the cashiers. The rating was based on the amount of
money taken in and the number of customers served minus
the number of errors divided by the number of hours the
employees worked. Mrs. Knorr's productivity rating in
July was 534, in August it was 550, in September it was

8/ Employees Mailloux and Morasse testified that Mrs.
Knorr said the Union was "going to get Commander Reeder."
Under cross-examination, however, they both admitted that
the statements were made in the context of the on-going
negotiations, and that the Union was directing its attention
to correcting the working conditions rather than attacking
Commander Reeder personally.
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525, and in October it dropped to 417. Because her rating
had dropped more than a 100 points, Mrs. Castle talked with
Mrs. Knorr about her productivity and her attention to her
job duties. The record indicates that for the month of
November Mrs. Knorr's productivity increased to 504.

Mrs. Castle was aware of the discussions among the
cashiers and the concern expressed by them about the two
consecutive days off proposal advanced by the Union. Some-
time in November she conducted an informal survey among the
employees, and ascertained that the only employees in favor
of the proposal were the three full time employees who
ordinarily received two consecutive days off. This survey,
however, did not prevent the Union from continuing to press
for this item during negotiations, nor did it prevent
Mrs. Knorr from continuing to advance the proposal among
the cashiers. It is evident that there was discussions
between the other cashiers and Mrs. Castle regarding the
union proposal, and that based on these conversations,
the employees feared that their hours would be reduced if
the Union were successful in achieving its goal. The
employees expressed concern about this and asked Mrs. Castle
what could they do. She suggested that Commander Reeder
had a "open door" policy and they should seek to discuss
the matter with him. As a consequence , a number of
employees wrote letters to the Commander expressing dis-
satisfaction with the union proposal and in some instances
with the Union itself. On the basis of these letters,
Commander Reeder set up a meeting with the employees on
a Sunday morning (December 10) prior to the opening of the
store. Reeder invited Archie McLaren, then President of
the Union, to attend the meeting. 9/ He also asked McLaren
to have the Chief Steward (Carpenter) present, but Carpenter
did not attend the meeting. Mrs. Knorr was also absent
from the meeting as she was on sick leave.

During the course of the meeting, the employees
expressed their concern about the two consecutive days
off which was being proposed by the Union. Reeder told
the employees that if they all had two consecutive days
off ,management would have to increase the number of
employees in order to handle the customers. Although

9/ Although McLaren was President of the local, he was
not an employee of the Respondent Activity. He was employed
by the Social Security Administration.
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he did not specifically state the number of hours each
employee worked would be reduced, he testified that this
was clearly implied. He also told the employees it would
be wiser for them to take compensatory time off rather
than to insist on overtime pay because of limited fund-
ing. The employees then began discussing their dis-
satisfaction with the Union and Mrs. Knorr's activities
as their steward. the management officials left the
meeting and the employees remained with McLaren. They
complained to McLaren that they had not been consulted
about the two consecutive days off proposal and that
Mrs. Knorr was constantly harrassing them,and annoying
regarding the Union. McLaren took the position that
Mrs. Knorr was alienating the employees and promised

he would remove her as the union steward.

The following evening there was a union meeting
at which McLaren as President resigned and was succeeded
by Carpenter. Mrs. Knorr attended the meeting although
she was out sick on leave at the time. 10/

On December 12, the store was quite crowded and
several employees began to complain to Mrs. Castle
about Mrs. Knorr's absence. They wanted to know why
she could attend the union meeting while out on sick
leave, but could not report to work to help them during
the rush hour. Mrs. Castle relayed the complaints to
Kidd.

On December 14, when she returned to work, Mrs.
Knorr was called into Kidd's office and informed that
she was being terminated. Mrs. Castle and Carpenter
were present at the time. 11/ Kidd told Mrs. Knorr that
she had abused her sick leave and was seen "socializing”
at a union meeting while on sick leave. He stated that
her productivity was down,and that she harrassed and
demoralized the other employees in the store. He also
stated that he had letters from employees complaining
about her conduct. He told her that she had asked for

10/ Mrs. Knorr was out on sick leave from December 7
unitl December 14. She testified that she contacted
her doctor regarding the wisdom of attending the union
meeting and was advised that she could do so without
jepordizing her health.

11/ Kidd had advised Carpenter earlier tnat day that he
was going to fire Mrs. Knorr.
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"confidential" information from the office employees.

When M;s. Knorr asked to see the letters from the employees
complaining about her, Kidd refused to show them. He
stated that he did not have to discuss the matter with

her and would not allow her to say anything in her behalf.
Mrs. Knorr left from the store before he could secure the
completed copies of her termination papers. On December 26,
because of a technical deficiency in the manner of her
termination, Mrs. Knorr was recalled to work but assigned
to a different store. She worked until December 29, when
she was finally terminated.

An investigation of the discharge was conducted by
the assistant officer-in-charge of the Complex because
of a complaint filed by the Union. He reviewed the
productivity record of the Respondent, her leave record,
and on the basis of information supplied by Kidd and
Mrs. Castle determined that the termination was proper.

Concluding Findings

The Respondent Activity asserts that Mrs. Knorr
was discharged because she was an unsatisfactory employee.
The Respondent points to the drop in her productivity
rating during the month of October, the complaints ex-
pressed by some of the cashiers regarding her advocacy
on behalf of the Union and the two consecutive days off
proposal, and her general "improper attitude." Respondent
alleges that this conduct demoralized the cashiers and
interfered with the efficient operation of the store.
Despite the arguments advanced by the Respondent Activity,
however, the record evidence and the credited testimony
persuade me that the primary motivation behind the dis-
charge was a desire on the part of Respondent's officials
(Kidd and Castle) to rid themselves of a union steward who
was advocating changes in the general working conditions
of the employees.

Both Kidd and Mrs. Castle made a determined effort
to portray Mrs. Knorr as a chronic complainer expressing
her own personal views rather than seeking changes for
the benefit of all the cashiers. The facts, however,
belie this contention. It is true that Mrs. Knorr objected
to pushing the handcarts and handling the heavy cartons
of merchandise before she became union steward. But it is
equally apparent that after she assumed this position, she
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expressed the same complaints, not only for herself but
for other employees as well. The testimony of employee
Cozad clearly supports Mrs. Knorr's statement that other
employees objected to pushing the heavy carts and stock-
ing the shelves. 1Indeed, in her capacity as steward
Mrs. Knorr advised other employees to keep track of the
amount of time that they were spending on stocking the
shelves. Thus, it is proper for Mrs. Knorr, in her
representative capacity, to express these complaints to
her supervisor. 12/

Similarly, Mrs. Knorr's objection to taking
compensatory time in lieu of receiving wages for
overtime, and her complaints about the failure to
get periodic relief at the cash registers in the mornings
and afternoons were complaints on behalf of all of the
employees. As in the case of stocking the shelves, she
sought to get the other cashiers to keep a record of
their overtime, for the obvious purpose of making it an
issue for the Union. This is a clear indication that
her concern was on behalf of the employees and not a
purely personal one.

The fact that the Union, and Mrs. Knorr as steward,
advocated an unpopular proposal of consecutive days-off,
did not give the Respondent license to retaliate against
the steward under pretext of claiming that she was causing
dissension among the employees. The proper place for the
Respondent to have voiced its objection to the proposal was
at the bargaining table with the union officials and not
against the union steward who was advocating the proposit-
ion. It is true that a number of employees expressed their
objections to the proposal directly to management because
of a fear of reduction in hours. But this is not sufficient
reasons to allow management to interfere with the right
of the union steward to support and advocate the proposal,
albeit unpopular.

Further evidence of the willingness of Respondent's
officials to sieze upon an incident to justify its
conduct is found in the accusation that she sought con-
fidential records. Mrs. Knorr went to the office to secure

I2/  Although Mrs. Castle testified that Mrs. Knorr's
objections were purely personnel and not on behalf of
all the employees, I do not credit her in this regard.
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the work schedules and to see the timecards in order that

the Union could get information to support its proposal

of consecutive days-off. She did not do this surreptitiously
nor covertly, but made an out right request for the infor-
mation. If the documents were "confidential" as stated

by Kidd, then a simple refusal to give the information

would have been sufficient. But this hardly a reason to

be cited for the unsuitability of the employee who was
making a good faith request on behalf of the Union.

In sum, I find and conclude that the Respondent's
officals interfered with the rights assured Mrs. Knorr,
as an employee and a union steward, to assist the Union.
Section 1l(a) of the Executive Order states as a matter
of policy that employees have the right, freely and without
fear of penalty or reprisal, to form, join, and assist a
labor organization ..." (Emphasis supplied). It is clear
from the record in this case that the Respondent's
supervisors were determined to retaliate against Mrs. Knorr
for exercising the rights assured her by the Executive
Order, and in so doing, violated Section 19(a) (1). The
nature of this conduct, which resulted in discrimination
against the employee regarding tenure of employment, in-
herently discourages membership in the Union and constitutes
a violation of Section 19(a) (2) of the Order.

Recommendations

Having found that the Respondent has engaged in
conduct which violates Section 19(a) (1) and (2) of the
Order by interferring with rights assured employees and
thereby discouraging membership in a labor organization,
I shall recommend to the Assistant Secretary that he
adopt the following recommended order designed to
effectuate the policies of Executive Order 11491, as
amended.

Having found that Mrs. Knorr was wrongfully dis-
charged for reasons proscribed by the Executive Order,
it is necessary to fashion a remedy which will fully
correct the misconduct engaged in by the Respondent
Activity and effectuate the purposes and policies of
the Order. As a temporary limited employee, Mrs. Knorr's
tenure could not exceed one year from the date of hire.
Furthermore, she was subject to separation--for lawful

37

- 13 -

reasons--at any time upon written notice, without the
right of any form of appeal from such action. At the
time of the hearing herein, the one year anniversary
date of her employment had long since expired. But
application of the provisions of the Executive Order
does not depend upon the type of tenure an employee
enjoys. Rather, it is to be applied uniformly to all
persons who come within the definition of employees

as spelled out in Section 2(b) of the Order. In these
circumstances, I shall recommend that Mrs. Knorr be
reimbursed for the wages she lost due to her unlawful
discharge. The wages are to be calculated from the
day following her final termination on December 29,
1972, but shall include the days lost between December
14 and December 26 (the dates of the initial discharge
and subsequent recall), and shall include the days she
would have worked, but for the unlawful action taken
against her, up to the one year anniversary date of her
employment by the Respondent. To do otherwise, in my
judgement, would mean ignoring the circumstances of
this case, and perhaps more important, it would allow
the Respondent Activity to benefit from its own willful
misconduct. For these reasons, I found this remedy to
be appropriate and necessary in order to effectuate the
purposes and policies of the Executive Order.

RECOMMENDED ORDER

Pursuant to Section 6(b) of the Executive Order
11491, as amended, and Section 203.5(b) of the Regulations,
the Assistant Secretary of labor for Labor-Management
Relations hereby orders that the Miramar Naval Air Station,
Commissary Store, San Diego, California, shall:

1. Cease and desist from:

(a) Interferring with and restraining employees
in the exercise of the rights assured by the
Executive Order by discharging an employee for
assisting Local Union 63, National Federation

of Federal Employees.

(b) Discouraging membership in Local Union 63,
National Federation of Federal Employees by
discriminating against an employee regarding
tenure of employment.
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2. Take the following affirmative action in order NOTICE TO A
g  ac LL EM
to effectuate the policies and provisions of the PLOYEES
Order: PURSUANT TO
(a) Pay to Carole L. Knorr back wages calculated A DECISION AND ORDER OF THE
in the manner set forth in the Section of this
Order entitled recommendations. ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
(b) Post at its Miramar Naval Air Station, and in order to effectuate the policies of
Commissary Store, San Diego, California, copies
of the attached notice marked "Appendix" on EXECUTIVE ORDER 11491,as amended
forms to be furnished by the Assistant Secretary
of Labor for Labor-Management Relations. Upon LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
receipt of such forms they shall be signed by
the officer-in-charge of the Commissary Complex, We hereby notify our employees that:

or other appropriate official and shall be posted
and maintained by him for sixty(60) consecutive

days thereafter, in conspicuous places where WE WILL NOT retaliate or take reprisals against employees

notices to employees are customarily posted. because they seek to assist a labor organization.

Reasonable steps shall be taken to insurc that the

notices are not altered or defaced or covered WE WILL NOT discriminate against employees with regard

by any other material. to tenure of employment and thereby discourage membership
' in a labor organization because they exercise rights

(c) Pursuant to Section 203.26 of the assured by the Executive Order.

Regulations, notify the Assistant Secretary

in writing within twenty (20) days from the WE WILL reimburse Carole L. Knorr for any back wages

date of this order as to what steps have that she lost as a result of her unlawful termination from

been taken to comply therewith. the position as a cashier at the Commissary Store.

p
/é{/{ﬂ/?' Q/L7ZZZ/‘ 7 (Agency or Activity)

GORDON J. MYATT |
Administrative Law Judge
Dated: By

(Signature)
Dated: September 19, 1974
Washington, D.C.

GPO 886-057
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January 16, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

INTERNAL REVENUE SERVICE,

OFFICE OF THE REGIONAL COMMISSIONER,
WESTERN REGION

A/SLMR No, 473

This case involved an unfair labor practice complaint filed by
National Treasury Employees Union, and its Chapter 081 (Complainant)
against Internal Revenue Service, Office of Regional Commissioner,
Western Region (Respondent) alleging violations of Sections 19(a)(l)
and (6) of the Order. The case was transferred to the Assistant
Secretary pursuant to Section 206.5(a) of the Assistant Secretary's
Regulations after the parties submitted a stipulation of facts and
exhibits to the Assistant Regional Director. The complaint alleged
essentially that the Respondent, contrary to established practice,
refused to allow the Complainant to post a notice to employees on
Respondent's bulletin board, and also refused to allow Complainant
the use of an "agency room'" to meet with its members during a coffee
break. The Respondent admitted it had refused to allow the Complainant
to post its notice and also that it had refused the Complainant's
requested use of the "agency room." It contended, however, that such
conduct was not violative of the Order.

In finding that Respondent violated Section 19(a)(6) of the Order
in both instances, the Assistant Secretary, citing Los Angeles Air Route
Traffic Control Center, Federal Aviation Administration, A/SLMR No. 283,
noted that the granting of the use of bulletin board space and the use
of agency facilities for employee organization meetings are privileges,
not rights, and, as such, may reasonably be conditioned. However, such
privileges, once granted, become, in effect, established terms and
conditions of employment which may not thereafter be unilaterally
changed. With regard to the Respondent's refusal to allow the
Complainant use of the bulletin board, the Assistant Secretary noted
that the asserted reason for Respondent's refusal, i.e., that the notice
was inaccurate and misleading, went beyond the reasonable conditions
previously established. As to the Respondent's refusal to allow
Complainant the use of "agency room" for meeting purposes, the
Assistant Secretary noted that an established term and condition of
employment cannot be altered in the absence of either mutual agreement
of the parties or upon their reaching impasse over the matter where
there is no ex®sting negotiated agreement. The Assistant Secretary
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further found that the actions of the Respondent necessarily had a
restraining influence upon unit employees and a concomitant coercive
effect upon their rights assured by the Order in violation of Section

19(a)(1).
Accordingly, the Assistant Secretary ordered that the Respondent

cease and desist from the conduct found violative of the Order and
take certain affirmative actionms.
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A/SLMR No. 473

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

INTERNAL REVENUE SERVICE,
OFFICE OF THE REGIONAL COMMISSIONER,
WESTERN REGION

Respondent
and Case No. 70-4199

NATIONAL TREASURY EMPLOYEES UNION
AND CHAPTER 081, NATIONAL TREASURY
EMPLOYEES UNION

Complainant

DECISION AND ORDER

This matter is before the Assistant Secretary pursuant to Assistant
Regional Director Gordon M, Byrholdt's September 13, 1974, Order
Transferring Case to the Assistant Secretary of Labor under Section
206.5(a) of the Regulations. Upon consideration of the entire record
in the subject case, which includes the parties' stipulation of facts,
issues and accompanying exhibits and briefs filed by both parties, I
find as follows:

On February 25, 1974, the Complainant filed a timely unfair labor
practice complaint alleging that the Respondent had violated Section
19(a)(1l) and (6) of the Order based on its improper refusal to allow
the Complainant to post a notice to its members on the Respondent's
bulletin board and on the refusal of the Respondent, on or about
October 12, 1973, to allow the Complainant to use an "agency room'
during a coffee break.

The evidence establishes that the Complainant was certified as
the exclusive representative of a unit of the Respondent's professional
and nonprofessional employees on August 4, 1971. At all times material
herein, no negotiated agreement existed between the Complainant and
the Respondent.
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In August 1971, the Respondent granted the Complainant the use of
space on the Respondent's official bulletin boards. 1/ From August 1971,
to October 24, 1973, the date of the filing of the cFarge herein, on
various unspecified occasions, the Complainant requested and the
Respondent allowed the posting of union material on the Respondent's‘
bulletin boards. On one occasion, in or about December 1973, the
Complainant requested, and management refused, to post a submitted
document because it reflected on the motives or the integrity of the
Internal Revenue Service.

On or about July 9, 1973, during a local negotiating session, the
Complainant requested one additional position on its bargaining team
for a "member-observer." The Respondent agreed to this proposal. In
this connection, on or about July 16, 1973, the Complainant submitted
a handwritten notice to be posted on the Respondent's official bulletin
boards which notified members that regular negotiations were imminent
and that anyone who wished to attend as a 'member-observer'" should
contact certain specified officers of the Complainant, The notice
further indicated that opportunities for attendance at the negotiation
sessions were limited and that members desiring to attend would get
one-half of the time on administrative leave and one-half on annual
leave., The Respondent refused to post this notice and, in subsequently
discussing the matter with representatives of the Complainant, the
Respondent's Labor-Management Relations Specialist asserted that the
reason for the refusal to post the notice was that the material was
inaccurate and misleading to employees and supervisors in that it
implied that an unlimited number of employees could 'watch' the

1/ The granting of bulletin board space was governed by Treasury
Personnel Manual, Chapter 711, paragraph 7-3, which reads as
follows:

USE OF BULLETIN BOARDS AND DISTRIBUTION OF UNION LITERATURE

Bulletin boards may be made available for the use of exclu-
sively recognized labor organizations and distribution of
union literature on Agency premises by labor organizations
holding exclusive recognition, may also be permitted., The
terms and conditions of such use shall be subject to
negotiation. The posting or distribution of literature
which in the judgment of management officials attacks the
integrity or motives of any individual, other labor
organizations, government agencies or activities of the
Federal Government is prohibited. In addition, prior
approval of the content of the literature and the time,
place and method of circulation for posting on the premises
may be required by the appropriate management official

to see that it conforms to established standards. The
distribution of union literature will be permitted only
during non-duty hours of the employee distributing and
receiving it.
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negotiations. The representatives of the Complainant disagreed that
the notice was misleading, and stated that, even if it was, because
the notice advised employees to contact the Union regarding the
matter, any misconceptions could be cleared up at that time, The
Respondent's Labor-Management Relations Specialist replied that it
would still be misleading to supervisors and offered to meet with
designated representatives of the Complainant so that the notice could
be reworded and thereby be posted. The Complainant refused.

On December 1, 1969, by letter from the Respondent to the
Complainant's President, the Complainant was granted the use of the
Respondent's facilities for meetings with employees. 2/ In pertinent
part, the December 1, 1963, letter stated as follaws:

[pomplainant'§7 request for use of meeting rooms
including coffee rooms will be submitted in writing
at least three days in advance. The request will
specify the date, the room that is desired, an
alternate date that is acceptable to the union, the
purpose of the meeting, and the time the room will

be required. Management will advise the organization
as soon as possible of the decision.

From December 1969, to the date of the filing of the charge herein, on
various and unspecified occasions, the Complainant requested, and the
Respondent granted, the use of Agency rooms including use of certain
rooms during break periods. 3/ It was stipulated that on one occasionm,

2/ The use of Agency meeting rooms was governed by Treasury Personnel
Manual, Chapter 711, paragraph 7-2,which states in pertinent part:

USE OF FEDERAL FACILITIES Bureaus may provide
facilities, if available, to recognized labor organi-
zations for business and membership meetings during
non-duty hours . . ., subject to safety and security
regulations and provided that such meetings will not
interfere with the proper functioning of the public
business. Request for the use of the facilities must

be made in advance to the appropriate management

official and shall indicate the date, time and general
purpose of the meetings. These meetings may be attended
and conducted by non-employee members unless for security
reasons it has been determined by appropriate management
officials that attendance should be restricted to employees.

3/ At all times between December 1969, and October 12, 1973, to the

T best of the belief and knowledge of the Respondent, the latter was
the only Region of the Internal Revenue Service to interpret
Treasury Personnel Manual, Chapter 711, paragraph 7-2, as to
include break times in the definition of non-work times.
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"on or about December 1973", management refused a request for the use
of an Agency room by the Complainant because space was not available
and the request was made with only two days advance notice.

On or about October 12, 1973, the Complainant requested the use
of an Agency room to conduct a meeting during a coffee break at a
Los Angeles post of duty. The Respondent, in refusing the request,
asserted: (1) that the granting of Agency facilities for meetings
by the Complainant was discretionary and made on an ad hoc basis, and
(2) that the request went beyond the Complainant's submitted collective
bargaining proposals with regard to the use of Agency facilities and,
therefore, all prior practices that went beyond the Complainant's
proposal 'went out the window." 4/

The parties indicated in their stipulation and briefs that they
desired the following issues to be considered in this matter:

1. Whether or not the Respondents refusal to post the Complainant's
announcement on the Respondent's official bulletin boards violated
Section 19(a)(l) and (6) of Executive Order 11491, as amended?

2. Whether or not the Respondent's refusal of the Complainant's
request for the use of an Agency room during a coffee break violated
Section 19(a)(l) and (6) of Executive Order 11491, as amended?

All of the facts set forth above are derived from the parties’
stipulation of facts, issues and accompanying exhibits,

With regard to issue No., l, it previously has been found that the
use of Agency bulletin boards is not a right of individual employees
or organizations which represent employees but, rather, is a privilege
which ordinarily may be granted or withheld by an agency or activity. 5/
In this connection, it also has been decided that because the use of
bulletin boards is a privilege, it follows that the granting of such
privilege may be reasonably conditioned to, among other things, prevent
violations of law and that the privilege can be withdrawn if it is
demonstrated clearly that the reasonable conditions set for bulletin
board use have been violated. In the instant case, when granting the
use of its bulletin boards, the Respondent set certain conditions upon

4/ During the negotiations which subsequently led to the execution of
a negotiated agreement between the Complainant and the Respondent,
the Complainant requested the use of Agency facilities for meetings
between the Complainant and its members "after duty hours'" which
the Respondent interpreted as precluding the use of Agency facilities
for this purpose during lunch and break periods.

5/ See Los Angeles Air Route Traffic Control Center, Federal Aviation
Administration, A/SLMR No. 283.
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their use 6/ which, in my view, were reasonable. However, I find that,
under the circumstances of this case, the Respondent's actual restrictions
upon the use of its bulletin boards went beyond those standards which

the Respondent itself had established. Thus, the evidence shows that

the only conditions set upon the use of the bulletin board space were
those established by the Respondent's Personnel Manual, Chapter 711,
paragraph 7-3. And nowhere in that section of the Respondent's

Personnel Manual does there appear the conditions which were asserted
here by Respondent as the basis for refusing to post the notice

proffered by Complainant on July 16, 1973, 7/

Under these circumstances, I find that the Respondent violated
Section 19(a)(6) of the Order by its application of the condition on
the use of its bulletin boards which, in my view, were beyond the
standards it had previously established. Thus, in granting the
Complainant the use of its bulletin boards, under certain specified
reasonable conditions, the Respondent, in effect, established a term
and condition of employment with respect to its unit employees; viz.

a channel of communication between unit employees and their exclusive
representative., By its action in refusing to allow the Complainant to
post a notice based upon the alleged failure to satisfy a requirement
not previously announced or established, I find that the Respondent,

in effect, unilaterally changed such term and condition of employment
in violation of Section 19(a)(6) of the Order. Moreover, in my view,
such unilateral conduct by the Respondent necessarily had a restraining
influence upon unit employees and had a concomitant coercive effect
upon their rights assured by the Order. Consequently, I conclude that
the Respondent's improper conduct described above also violated Section
19(a)(1) of the Order.

With regard to issue No., 2, I also am persuaded that the Respondent
violated Sections 19(a)(l) and (6) of the Order for essentially the
same reasons set forth above with respect to issue No., 1. Thus, under
the circumstances set forth above, the Respondent was not required to
grant the use of its facilities for the Complainant's benefit in meeting
with unit employees. In my view, the use of meeting rooms is a
privilege which, if granted, may be conditioned by specified reasonable
conditions. And, in the instant case, the use of the Respondent's
facilities was conditioned upon requirements set forth in Respondent's
personnel manual, 8/ as well as in a letter from the Respondent to
the Complainant granting the use of Respondent's facilities, which
requirements I find to be reasonable. Thereafter, as noted above, the
Respondent refused the request of the Complainant for the use of an

6/ See footnote 1 above,

7/ I reject also the argument of the Respondent that an arbitration
award involving the Internal Revenue Service and another Chapter of
the Complainant established a standard which is not readily apparent
upon the reading of the Respondent's Personnel Manual, paragraph
7-3. Thus, that arbitration proceeding involved the interpretation
and application of a clause in a prior negotiated agreement to which
neither Chapter 08l nor the Respondent were parties.

8/ See footnote 2 above.
S s
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agency room on the Pasis that it had total discretion in this area
and that the Complainant's rejuast went beyond its submitted collective
bargaining proposals,

Under the circumstances of this case, I reject the Respondent's
argument that the granting of the privilege of the use of certain of
its facilities is dependent upon the exercise of Respondent's dis-
cretion on a case-by-case application. Thus, in my view, the grant
of such privilege in the context of this case, under certain specified
conditions, established a term and condition of employment for umit
employees which could not thereafter be withheld at the whim or caprice
of the Respondent. Further, I reject the Respondent's argument that the
Complainant's bargaining proposals, which included provisions for the
utilization of Respondent's facilities for meetings with unit employees
under certain limited circumstances, resulted in abrogation of this
existing term and condition of employment. In my view, where there
is no negotiated agreement in existence, established terms and
conditions of employment may not be altered in the absence of either
mutual agreement by the parties or upon their reaching an impasse
following good faith bargaining concerning the matter involved. There
is no evidence in this case of the parties having reached agreement
or impasse on the issue of altering the use of the Respondent's
facilities.

Accordingly, based on the foregoing considerations, I find that
the Respondent's conduct on or about October 12, 1973, in refusing to
allow the Complainant the use of its facilities in meeting with unit
employees constituted an application of conditions different from those
previously established by the Respondent itself and, thus, constituted
a unilateral change in established terms and conditions of employment
in violation of Section 19(a)(6) of the Order. Moreover, for the
reasons noted above in connection with issue No. 1, I find that such
conduct also violated Section 19(a)(l) of the Order.

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203.25(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the Internal Revenue
Service, Office of the Regional Commissioner, Western Region shall:

1. Cease and desist from:

(2) Changing existing personnel policies and practices or
other matters affecting the working conditions of unit employees
without first meeting and conferring with Chapter 081, National
Treasury Employees Union,
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(b) Interfering with, restraining, or coercing employees by
refusing the utilization of Activity bulletin boards and/or meeting
rooms by Chapter 081, National Treasury Employees Union for reasons
different from or incomsistent with previously announced and applied
conditions,

(c) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of rights protected by
Executive Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and provisions of Executive Order 11491, as amended:

(a) Post at all its facilities copies of the attached notice
marked 'Appendix" on forms to be furnished by the Assistant Secretary
of Labor for Labor-Management Relations. Upon receipt of such forms
they shall be signed by the Commissioner, Western Region and shall be
posted and maintained by him for 60 consecutive days thereafter, in
conspicuous places, including all bulletin boards and other places
where notices to all employees are customarily posted. The Commissioner,
Western Region, shall take reasonable steps to insure that such notices
are not altered, defaced or covered by any other material.

(b) Pursuant to Section 203,26 of the Regulations, notify the
Assistant Secretary in writing within 20 days from the date of this
order as to what steps have been taken to comply herewith.

Dated, Washington, D. C.
January 16, 1975

7 -
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APPENDIX

NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED
LABOR~MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:
WE WILL NOT change existing personnel policies and practices or
other matters affecting the working conditions of unit employees
without first meeting and conferring with Chapter 081, National
Treasury Employees Union.
WE WILL NOT interfere with, restrain, or coerce employees by refusing
the utilization of Activity bulletin boards and/or meeting rooms by
Chapter 081, National Treasury Employees Union for reasons different
from or inconsistent with previously announced and applied conditions.
WE WILL NOT in any like or related manner interfere with, restrain,

or coerce employees in the exercise or rights protected by Executive
Order 11491, as amended.

(Agency or Activity)

Dated By

(Signature)

This Notice must remain posted for 60 consecutive days from the date of posting,
and must not be altered, defaced, or covered by any other material.

If employees have any question concerning this Notice or compliance with any

of its provisions, they may communicate directly with the Assistant Regional
Director for Labor-Management Services, Labor-Management Services Administration,
United States Department of Labor, whose address is: 9061 Federal Office
Building, 430 Golden Gate Avenue, San Francisco, California 94102,




January 16, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. DEPARTMENT OF THE ARMY,
PICATINNY ARSENAL,

DOVER, NEW JERSEY

A/SLMR No. 474

The Petitioner, Local 1437, National Federation of Federal Employees
(NFFE),sought an election in a unit composed of all eligible professional
Class Act employees of the Picatinny Arsenal, including employees of
three Project Manager groups, which are tenants of the Arsenal., The
General Schedule nonprofessional employees of the Activity are represented
currently by Local 225, American Federation of Government Employees,
AFL-CIO (AFGE), the Intervenor herein, in a unit coextensive with the
petitioned for professional employee unit.

The AFGE contended that the claimed unit was inappropriate in that
there does not exist a community of interest between the professional
employees of Project Manager groups and Picatinny Arsenal professional
employees. It cited the lack of similarity in missions, job functionms,
grievance procedures and a lack of common supervision.

The Assistant Secretary found that the professional employees of
the Project Manager groups and Picatinny Arsenal constituted an appropriate
unit for the purpose of exclusive recognition under the Order. In
reaching this conclusion, he noted that all professional employees of the
Project Manager groups and the Arsenal are subject to the same personnel
policies and procedures which are administered centrally; the areas of
consideration for promotions and vacancies are the same; there are similar
employee job classifications with substantially the same job functions
in the Project Manager groups and the Arsenal; there are many work related
contacts between these employees; and the Project Managers utilize the
facilities and personnel of the Arsenal in carrying out their missions.

Under these circumstances, the Assistant Secretary found that the
employees in the petitioned for unit shared a clear and identifiable
community of interest and that such unit would promote effective dealings
and efficiency of agency operationms. Accordingly, the Assistant Secretary
directed an election in the unit found appropriate.
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A/SLMR No. 474

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U.S. DEPARTMENT OF THE ARMY,
PICATINNY ARSENAL,
DOVER, NEW JERSEY

Activity
and Case No. 32-3619(R0O)

LOCAL 1437, NATIONAL FEDERATION OF
FEDERAL EMPLOYEES ’

Petitioner
and

LOCAL 225, AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO 1/

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer James E. Kerwin.
The Hearing Officer's rulings made at the hearing are free from prejudicial
error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain
employees of the Activity,

2. The Petitioner, Local 1437, National Federation of Federal
Employees, herein called NFFE, seeks an election in a unit consisting of
all professional, nonsupervisory Class Act employees, including engineering
and science interns of Picatinny Arsenal and tenant activities serviced
by the Picatinny Arsenal Civilian Personnel Office, including the Office
of the Project Manager for Selected Ammunition, the Office of the Project
Manager for Munitions Production, Base Modernization and Expansion, the
Office of the Project Manager for Safeguard Munitions, the U.S. Army
Health Clinic, the U,S.. Army Communications Command Detachment, the U.S.

1/ The name of the Intervenor, Local 225, American Federation of Govern-

ment Employees, AFL-CIO, herein called AFGE, appears as corrected at
the hearing.




Army Materiel Command Surety Field Office located at Dover, New Jersey,
the U.S. Army Safeguard Systems Command, Eastern Area Contract Field
Office, Whippany, New Jersey, and the Picatinny Arsenal Engineering Field
Office, White Sands, New Mexico.

The Activity, the Picatinny Arsenal (Arsenal), contends that the
claimed unit is appropriate as such unit resembles precisely, and is
coextensive with, the General Schedule, nonprofessional, unit represented
by the AFGE. The AFGE contends that the claimed unit is inappropriate
because of the inclusion of the professional employees of three tenant
Project Manager groups which share space on the Arsenal compound. 2/

It maintains that a community of interest does not exist between these
groups and Picatinny Arsenal professional employees because of an alleged
lack of similarity in missions, job functions, grievance procedures and

a lack of common supervision.

The mission of the Arsenal is to operate a commodity center for
nuclear missions, radiological materiel, artillery and mortar ammunitiom,
non-chemical and non-biological bombs, mines, grenades, demolition devices,
explosives and explosive devices, propellants, pyrotechnics (less burning
smoke-type items which are the responsibility of Edgewood Arsenal),
boosters, jatoes and rocket and missile warhead sections, and related test
and handling equipment. The Arsenal reports directly to the U.S. Army
Armament Command (ARMCOM) and ARMCOM reports to the U.S. Army Materiel
Command (AMC). Among the tenants of the Arsenal are three Project Manager
groups which share space on the compound with the Arsenal.

The mission of the Project Manager for Safeguard Munitions is to
manage, direct and coatrol the development, production and deployment of
safeguard munitions insuring that the effort is conducted in a timely,
efficient and economical manner. This Office is under the overall direction
of the Commanding General, SAFSCOM, and the Commanding General, AMC.

The mission of the Project Manager for Munitions Production, Base
Modernization and Expansion is to be responsible for project management
of the Munitions Production, Base Modernization and Expansion (MPBME)
program in accordance with Army directives and other regulations pertinent
to the MPBME program and directives of the Commanding General, AMC,
Policies and Procedures. This Project Manager exercises centralized
management authority over the planning, direction, control and execution
of the MPBME program of all U.S. Army Ammunition Plants and Arsenals and
for Government equipment located in central storage at contract-owned and
operated facilities included in the MPBME program.

The Project Manager for Selected Ammunition is empowered to develop,
produce and stockpile highly classified and unique munitions for use by
artillery, infantry, and the Air Force in support of the Army, Air Force,

2/ They are, as noted above, the Office of the Project Manager for
Selected Ammunitionj;. the Office of the Project Manager for Munitions
Production, Base Modernization and Expansion; and the Office of the
Project Manager for Safeguard Munitionms.
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Navy and Marine Corps and is under the overall direction of the
Commanding General, AMC.

The Arsenal and two of the tenants - the Office of the Project
Manager for Selected Ammunition and the Office of the Project Manager
for Safeguard Munitions - report directly to the ARMCOM and ARMCOM, in
turn, reports directly to the AMC, One tenant, the Office of the
Project Manager for Munitions Production, Base Modernization and Expansion,
reports directly to the AMC,

While the record indicates that each of the tenant Project Managers
is engaged in a separate and distinct mission, it also reveals that the
success of their missions is dependent upon close coordination between
the Arsenal's professionals and Project Manager groups' professionals.
It also reveals that there are many work-related contacts between these
employees. Thus, the Project Manager groups issue work authorizations
to Government activities to perform services for the Project Manager
groups. In this regard, the Arsenal is one of the Government activities
performing services for the Project Manager groups in the areas of
research, engineering and development, and the Project Manager employees
coordinate the work performed by Arsenal persomnnel with the work performed
for the Project Manager groups at other installations. The evidence
establishes that the three Project Managers have assigned between 50 to
95 percent of their research and development appropriated funds to work
authorizations at the Arsenal.

The record discloses that a large percentage of the employees
currently assigned to the Project Managers had previous experience at
the Arsenal. Further, professionals in both the Arsenal and the Project
Managers groups are skilled in similar job related disciplines,such as
nuclear propulsion, explosives, and the like. While the record reveals
that professional employees in the Project Manager groups do not manage
or supervise professional employees at the Arsenal, professionals in
the Project Manager groups are concerned with the overall operation of
a particular project and their responsibility involves direct overseeing
of the various projects. Work contacts occur among the professionals
in the Project Manager groups and the Arsenal professionals when they
meet periodically to discuss work problems, the progress of certain work,
deadlines, future scheduling, etc., in connection with the coordination
of work performed at the Arsenal for the Project Manager groups. The
evidence indicates that all professionals, whether assigned to the
Project Manager groups or to the Arsemal, share common job classifications
and that employees so classified utilize similar skills and perform
substantially similar duties.

All of the employees of the Project Manager groups and the Arsenal
perform their duties pursuant to policies and procedures established
by the U.S. Army. The Project Manager groups are all housed in
Building 171 which is on Arsenal property and is among other Arsenal
engineering buildings. Although Arsenal personnel are not assigned to
this building, the record reveals that some Arsenal professionals are
detailed to the Project Manager groups working in the building. The
Arsenal Civilian Personnel Office administers personnel programs for all
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of the employees, whether employed by the Arsenal or by the Project
Manager groups, including matters relating to promotions, transfers,
reductions-in-force, grievance procedures and incentive award programs.
In this regard, although there are some variances in grievance appeal
rights, the Arsenal Civilian Personnel Office administers all grievances

through at least the third step, and appeals with respect to all grievances

are directed to the same appellate review office. The record reveals
that the area of consideration for vacancies or promotions includes the
Arsenal and its tenant activities and that working conditions, with
minor deviations, are the same for all personnel at the Arsenal.

Based on the foregoing circumstances, I find that the unit sought
herein is appropriate for the purpose of exclusive recognition under the
Order. 1In this regard, particular note was taken of the facts that the
Project Manager groups and the Arsenal professionals are subject to the
same personnel policies and procedures which are administered centrally;
the areas of consideration for promotions and vacancies include the
Arsenal and its tenants; there are similar job classifications with
substantially the same job functions in the Arsenal and in the Project
Manager groups; there are many work related contacts between employees
in both groups; and the Project Managers utilize the facilities and
personnel of the Arsenal in carrying out their missions.

Under these circumstances, I find that the employees in the
petitioned for unit share a clear and identifiable community of interest.
Further, I find that such a unit will promote effective dealings and
efficiency of agency operations.

Accordingly, I find that the following unit is appropriate for the
purpose of exclusive recognition under Executive Order 11491, as amended:

All professional General Schedule employees,
including engineering and science interns of
Picatinny Arsenal and tenant activities serviced
by the Picatinny Arsenal Civilian Personnel
Office, including the Office of the Project
Manager for Selected Ammunition, the Office of
the Project Manager for Munitions Production,
Base Modernization and Expansion, the Office
of the Project Manager for Safeguard Munitioms,
the U.S. Army Health Clinic, the U.S. Army
Communications Command Detachment, the U.S.
Army Materiel Command Surety Field Office,
located at Dover, New Jersey, the U.S. Army
Safeguard Systems Command, Eastern Area
Contracts Field Office, Whippany, New Jersey,
and Picatinny Arsenal Engineering Field

Office, White Sands, New Mexico; excluding
nonprofessional General Schedule and Wage
Grade employees, firefighters, employees of

the Microdata Branch, employees whose primary
function is the preparation of techmical
drawings, including illustrators, technicians
(draft), engineering draftsmen (mechanical) and
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engineering draftsmen, telephone operators,
temporary employees, Army Materiel Command
interns, nonappropriated fund employees,
employees of the Defense Property Disposal
Activity, employees engaged in Federal
personnel work in other than a purely
clerical capacity, management officials,
and supervisors and guards as defined in
the Order. 3/

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees
in the unit found appropriate, as soon as possible, but not later than
60 days from the date below. The appropriate Area Administrator shall
supervise the election subject to the Assistant Secretary's Regulatioms.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did not work during that period because they were out ill, or on
vacation, or on furlough, including those in the military who appear
in person at the polls. Ineligible to vote are employees who have
quit or were discharged for cause since the designated payroll period
and who have not been rehired or reinstated before the election date.
Those eligible shall vote whether they wish to be represented for the
purpose of exclusive recognition by Local 1437, National Federation of
Federal Employees; by Local 225, American Federation of Government
Employees, AFL-CIO; or by neither.

Dated, Washingtom, D.C,
January 16, 1975

k] s

Paul J. Hassek, Jr.,lissistant Secretary of
Labor for Labor-Management Relations

3/ The unit exclusions were agreed upon by the Activity and the NFFE,
and the Area Administrator approved such exclusionms.
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January 16, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

PENNSYLVANIA ARMY NATIONAL GUARD
A/SIMR No. 475

This case involved an unfair labor practice complaint filed by the
Association of Civilian Technicians, Inc. (Complainant) against the
Pennsylvania Army National Guard (Respondent). The complaint alleged, in
substance, that the Respondent violated Section 19(a)(l) and (6) of the
Executive Order by unilaterally implementing a Bulletin on ''Maintenance
of Strength Monthly Recruiting Effort,"issued on January 17, 1974,
concerning recruiting by unit employees, without consulting with the
exclusive representative.

The Assistant Secretary concurred with the Administrative Law Judge's
finding that, although the Respondent was not obligated to meet and confer
with the Complainant on the issuance of the directive of January 17, 1974,
regarding a change in the recruiting obligations of the unit employees, it
violated Section 19(a)(6) by failing to afford the Complainant an opportunity
to meet and confer on the procedures relating to the implementation of the
change in recruiting policy, and on the impact of such action on adversely
affected unit employees. 1In this regard, the Assistant Secretary found, in
agreement with the Administrative Law Judge, that the terms and conditions
of employment of certain of the unit employees were changed materially
as a result of the Bulletin which affected substantially the recruiting
responsibilities of technicians. The Assistant Secretary also concurred
with the conclusion of the Administrative Law Judge that such conduct
by the Respondent was in violation of Section 19(a)(l) of the Order.

Based on the foregoing circumstances, the Assistant Secretary
ordered that the Respondent cease and desist from the conduct found
violative of the Executive Order, and that it take certain affirmative
actions consistent with his decision.
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A/SLMR No. 475
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

PENNSYLVANIA ARMY NATIONAL GUARD
Respondent
and Case No. 20-4433(CA)
ASSOCIATION OF CIVILIAN TECHNICIANS, INC.

Complainant

DECISION AND ORDER

On October 18, 1974, Administrative Law Judge Rhea M. Burrow issued
his Report and Recommendation in the above-entitled proceeding, finding
that the Respondent had engaged in certain unfair labor practices and
recommending that it take certain affirmative actions as set forth in the
attached Administrative Law Judge's Report and Recommendation. There-
after, the Respondent and the Complainant filed exceptions and supporting
briefs with respect to the Administrative Law Judge's Report and Recommendation,
and the Complainant filed an answering brief to the Respondent's exceptions.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Report and Recommendation, and the entire record
in the subject case, including the exceptions and supporting briefs filed
by both parties, and the Complainant's answering brief, I hereby adopt the
Administrative Law Judge's findings, conclusions and recommendation.

In agreement with the Administrative Law Judge, I find that the terms
and conditions of employment of certain of the unit employees were changed
materially as a result of the Respondent's Bulletin of January 17, 1974,
which increased substantially the emphasis on the recruiting tresponsibility
of technicians by directing that all excepted technicians cease their normal
activities and devote their full time to recruiting during the first full
working week of each month. Accordingly, although the Respondent was not
obligated to meet and confer with the Complainant concerning its decision
to effectuate this material change, in my view, it was obligated to meet
and confer with regard to the procedures to be utilized to effectuate the
implementation of the change in recruiting policy and with regard to the
impact of such change on adversely affected employees.

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203.25(b) of the Regulations, the Assistant Secretary of Labor for




Labor-Management Relations hereby orders that the Pennsylvania Army
National Guard shall:

1. Cease and desist from:

(a) Implementing its Bulletin of January 17, 1974, directing a
material change in the recruiting obligations of employees represented
exclusively by the Association of Civilian Technicians, Inc., or any
other exclusive representative, without affording such representative
the opportunity to meet and confer, to the extent consonant with law and
regulations, on the procedures which management will observe in effectuating
its new policy set forth in the January 17, 1974, directive and on the
impact such directive will have on the unit employees adversely affected
by such action.

(b) In any like or related manner interfering with, restraining,
or coercing its employees in the exercise of rights assured by Executive
Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate the
purposes and provisions of Executive Order 11491, as amended:

(a) Notify the Association of Civilian Technicians, Inc., or any
other exclusive representative, of intended changes with respect to the
recruiting obligations of unit employees and, upon request, meet and confer,
to the extent consonant with law and regulations, on the procedures manage-
ment will observe in effectuating such change in policy, and on the impact
such change will have on unit employees adversely affected by such actioms.

(b) Post at the facilities of the Pennsylvania Army National Guard,
copies of the attached notice marked "Appendix" on the forms to be furnished
by the Assistant Secretary of Labor for Labor-Management Relations. Upon
receipt of such forms, they shall be signed by the Department of Military
Affairs Commanding General and shall be posted and maintained by him for
60 consecutive days thereafter, in conspicuous places, including all
bulletin boards and other places where notices to employees are customarily
posted. The Commanding General shall take reasonable steps to insure that
such notices are not altered, defaced, or covered by any other material.

(c¢) Pursuant to Section 203.26 of the Regulations, notify the
Assistant Secretary, in writing, within 20 days from the date of this
order as to what steps have been taken to comply herewith.

Codf ﬁb. ,

Dated, Washington, D.C.
January 16, 1975

¢ Paul J. ffasser, Jr/, Assistant Secretary of
Labor for Labor-Management Relations
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APPENDIX

NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:

WE WILL NOT implement the Bulletin on "Maintenance of Strength Monthly
Recruiting Effort," issued January 17, 1974, directing a material change in
the recruiting obligations of certain unit employees, without affording the
Association of Civilian Technicians, Inc., or any other exclusive repre-
sentative, the opportunity to meet and confer, to the extent consonant

with law and regulations, on the procedures which management will observe in
effectuating such new policy, and on the impact of such new policy on ad-
versely affected unit employees.

WE WILL NOT in any like or related manner interfere with, restrain, or

coerce employees in the exercise of their rights assured by Executive
Order 11491, as amended.

WE WILL notify the Association of Civilian Technicians, Inc., or any other
exclusive representative, of intended changes with respect to recruiting
policy and, upon request, afford such representative the opportunity to meet
and confer, to the extent consonant with law and regulations, on the pro-
cedures management will observe in effectuating such new policy, and on the
impact such change in policy will have on the unit employees adversely
affected by such action.

(Agency or Activity)

Dated By:

H

(Signature)

This Notice must remain posted for 60 consecutive days from the date of posting,
and must not be altered, defaced, or covered by any other material.

If employees have any question concerning this Notice or compliance with any
of its provisions, they may communicate directly with the Assistant Regional
Director for Labor-Management Services, Labor-Management Services Adminis-
tration, United States Department of Labor, whose address is: 14120 Gateway
Building, 3535 Market Street, Philadelphia, Pennsylvania 19104,




U.S. DEPARTMENT OF LABOR

OFFicE OF ADMINISTRATIVE LAW JuDoES
WASHINGTON, D.C. 20210
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PENNSYLVANIA ARMY NATIONAL GUARD,

Respondent
and CASE NO.
:  20-4433(CAa)
ASSOCIATION OF CIVILIAN TECHNICIANS, INC.,
Complainant
ERRATA

o

The last paragraph of the Appendix (page 2) attached
to the Decision in the above-captioned case relating to
the Office to be contacted regarding questions concerning
Notice or compliance has been corrected to show that
communications should be with the Regional Administrator
of the Labor-Management Services Administration, United
States Department of Labor, Room 14120 Gateway Building,
3535 Market Street, Philadelphia, Pennsylvania, 19104.

P _ - s
/ Z’//’J/_ /77 7 e A
RHEA M. BURROW
Administrative Law Judge

DATED: October 25, 1974
Washington, D. C.
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This Notice must remain posted for 60 consecutive days
from the date of posting, and must not be altered, de-
faced, or covered by any other material.

If employees have any questions concerning this Notice
or compliance with its provisions, they may communicate
directly with the Regional Administrator of the Labor-
Management Services Administration, United States De-
partment of Labor, whose address in Room 14120, 3535
Market Street, Philadelphia, Pennsylvania 19104.




U.S. DEPARTMENT OF LABOR

Orrice or ApMINISTRATIVE LAW JUDGEs
WASHINGTON, D.C. 20210
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PENNSYLVANIA ARMY NATIONAL GUARD,
Respondent
and CASE NO.
20-4433(CA)
ASSOCIATION OF CIVILIAN TECHNICIANS, INC.,

Complainant

Appearances:

Leonard Spear, Esquire

21st Floor, Lewis Tower Building
Northeast Corner, 15th & Locust Streets
Philadelphia, Pennsylvania 19102

For the Complainant
Colonel Hugh S. Niles
Personnel Officer, Pennsylvania National Guard
Department of Military Affairs
Adjutant General's Office
Annville, Pennsylvania 17003

For the Respondent

BEFORE: RHEA M. BURROW
Administrative Law Judge

REPORT AND RECOMMENDATION

50

Statement of the Case

This proceeding arose upon the filing of an unfair
labor practive complaint on April 23, 1974, by Thomas
J. Owsinski, Chairman Pennsylvania State Council, on
behalf of Association of Civilian Technicians, R.D. No.
2, Box 757-A, Pottsville, Pennsylvania 17901 (herein-
after referred to as Complainant and/or Union) against
the Pennsylvania Army National Guard (hereinafter re-
ferred to as the Respondent) alleging that the Respondent
engaged in certain conduct violative of Sections 19(a) (1)
and (6) of Executive Order 11491 1/ (hereinafter referred
to as the Order). The complaint charges that:

"The Agency implemented a policy which directly
affects working condition of employees repre-
sented for collective bargaining purposes by
the Association of Civiliah Technicians, Inc.,
and have done so without having consulted

with said bargaining unit."

The policy referred to was contained in a Bulletin
dated January 17, 1974 from the Military Commander of
the National Guard, the Adjutant General to all Unit
Commanders of the Pennsylvania National Guard, (also
referred to herein as PAARNG) directing all PAARNG units
to conduct monthly maximum recruiting efforts. Paragraph
2(a) states:

"During the first full working week of each month
all excepted technicians 2/ of PAARNG will cease

1/ The Complainant had also alleged violations of Section
19(a) (2) and (5) of the Order but these were withdrawn
prior to the hearing and are not considered in this
proceeding. Asst. Sec. Exhibit 1-4.

2/ Excepted service was referred to at the hearing as a
Civilian member of the National Guard who works at a
Guard installation. "The excepted technicians we are
[Continued on next page]



their normal activities and devote their full time
to recruiting."

Recruiting was of such high priority the Military Commander
stated..."I can't remember what the second priority is."
Encloseq with the Bulletin were administrative instructions
amplyfying the operation and modifying the procedures in
effect during Operations Plus Recruiting Campaign con-
ducted in November 1973.

A hearing was held in the above-captioned matter on
July 30, 1974 at Philadelphia, Pennsylvania. The parties
through their counsel were afforded the opportunity to
be heard, to examine and cross-examine witnesses, to in-
troduce evidence bearing on the issues herein and to pre-
sent oral argument and file briefs in support of their
positions. Only the Complainant filed a timely brief for
consideration of the undersigned.

Upon the entire record herein, including my observa-
tion of the witnesses and their demeanor and upon the
relevant evidence_adduced at the hearing, I make the
following findings; conclusions and recommendation.

2/ - continued

talking about are individuals who must be members of
the National Guard. So they have a dual function to
perform. They must perform their military duties the
same as any other member of the National Guard, and
then during the week they perform in an employee status
those duties which are not carried out during the nor-
mal military training period due to the readiness
status requirements of the National Guard at this time."
Transcript hereinafter shown as Tr pp 19 and 21.
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Basic Issue Under Sections of the
Order Alleged to Have Been Violated

The basic issue presented is:

Whether the Respondent Agency violated Sections
19(a) (1) and (6) of Executive Order 11491, as
amended by failure to consult with the Complainant
Union about the issuance of the Directive dated
January 17, 1974, Subject: Maintenance of Strength -
Monthly Recruiting Report; the implementation of

the directive and impact on adversely affected
employees, brought about by change in employees
working conditions.

Section 19(a) of the Order provides that agency
management shall not -

" (1) interfere with, restrain, or coerce an employee
in the exercise of the rights assured by this

Order; . . .

(6) refuse to consult, confer, or negotiate with a
labor organization as required by this Order."

The Complainant urges in effect that the directive
issued January 17, 1974 brought about a change in the
employees working conditions and thus should have been
discussed with the Union particularly the implementation
of the directive and its impact on adversely affected
employees.

Counsel for the Respondent asserted that the
directive was issued to all Unit Commanders of the Penn-
sylvania National Guard, not to full-time employees; that
Commanders are not full-time employees of the National
Guard but serve strictly in a military capacity; that the
concept of the operation was for technicians to devote
the first full working week of each month to recruiting
in line with their first duty and responsibility listed
in their job description providing; Unit Technicians:-
"Responsible to the (military) Unit Commander for carrying
out the Commander's plans for the accomplishment of unit
objectives concerning recruiting programs, procedures and
requirements." It was further asserted that if there was




any association between the January 17, 1974 directive
and Executive Order 11491, that the Respondent Agency
was within the rights recognized by Section 12(b) (1) (4)
(5) and (6) of the Order. 3/

II

Background Information and Facts

It was stipulated at the hearing that the Complainant
has been the exclusive representative for all civilian em-
ployees at Respondent's installations in Pennsylvania that
are involved in this proceeding at all times material
herein.

The record reflects that sometime about November 1973
the Respondent inaugurated a recruiting campaign known as
Operation Keystone Plus and at that time met and conferred
with the Complainant regarding changes in the work schedule,
hours and requirements of technicians involved in the re-
cruiting drive.

The January 17, 1974 publication was issued by the
Respondent Agency without consultation with the Complainant.

3/ Section 12 of the Order provides: "Each agreement
between an agency and labor organization is subject
to the following requirements -

(b) management officials of the agency retain the right
in accordance with applicable laws and regulations

(1) to direct employees of the agency; . .

(4) to maintain the efficiency of Government operations
entrusted to them;

(5) to determine the methods, means, and personnel by
which such operations are to be conducted; and
[Continued on next pagel
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The bulletin directed that all units of PAARNG conduct
a maximum recruiting effort and during the first full
working week of each month for all excepted technicians
to cease their normal activities and devote their full
time to recruiting.

Administrative instructions accompanying the
directive stated that the purpose of this full scale
recruiting effort was to concentrate the entire resources
of PAARNG on recruiting during these periods to signifi-
cantly reduce the aggregate shortage of personnel within
the PAARNG and meet the quota which had been assigned to
each major command. The concept of the operation was
described as requiring among other things that: (a) all
excepted technicians devote their maximum efforts to re-
cruiting during the first full working week of each month;
(b) for all other officers, NCOs, unit recruiters, and
selected, qualified enlisted personnel to assist the
technicians in this recruiting effort; and (c) the tech-
nicians were to work in a technician status during the
week days and any time spent after normal duty hours and
on weekdays was to be in an ET status. 4/

3/ - continued

(6) to take whatever actions may be necessary to carry
out the mission of the agency in situations of
emergency;"

4/ Referred to at the hearing as Equivalent Training
status for which they received pay and military credit
for retirement. Also, there was reference in the
Administrative Instructions to "Ltr., TAGPA Subj: Army
Maintenance of Unit Strength - Performance of Recruiting
Duties, dtd. 12 December 1973. Authorized personnel
to perform recruiting duties as a substitute for train-
ing at unit training assemblies.



At times material herein Joseph Anistranski is found
to.have been an Administrative Supply Technician and
Unlqn Steward at the Wilkes-Barre, Pennsylvania Army
National Guard installation. He was not contacted by
the Respondent regarding the recruiting operation re-
ferenced in the January 17, 1974 Bulletin; he had been
con§u}ted concerning the Operation Keystone Plus re-
cruiting campaign in October 1973. Prior to issuance of
the January 17, 1974 bulletin his work hours had been
from 8:00 a.m. to 4:30 p.m. but thereafter during the
first full working week in each month he drew'assignments
which resulted in changes in his work schedule, place,
and hours. The change resulted in his sometimes beginning
work at 12 o'clock noon and ending about 10:00 p.m.; he
recruited with others at places designated at and away
from the installation; the time spent in recruiting
caused his regular administrative work to fall behind.
Thomas J. Owsinski, Chairman of Complainant Union's State
Council until April 1974, was not contacted by the
Respondent prior to issuance of the January 17, 1974
Bulletin but had been for the Operation Keystone Plus
Campaign. His work as an Optical Instrument Repairman
in the Combined Maintenance Shop, Indiantown Gap was not
affected by the January 1974 recruiting effort but some
of the Administrative Supply Technicians who were members
of the Union had complained to him of the increased bur-
den placed upon them.

Jennings A. Hopkins was an electronic communications
repairman at Respondents Indiantown Gap installation. He
also served as a part time recruiter 5/ and volunteered

5/ Referred to as being a recruiter or time other than
duty hours and an cross examination he stated it was
not done in connection with his work as an electronic
communications repairman.
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for a recruiting assignment in March 1974 but it was
declined because his unit was essentially at full strength
and he was told it did not warrant me going out recruiting.
Thomas L. Conway is an Aircraft Mechanic work leader at
Respondents' New Cumberland, Pennsylvania installation

and a shop steward of Complainant union. He was not con-
tacted regarding recruiting prior to the January 17, 1974
Bulletin and stated that he had not been required as a
technician to do any recruiting during the period since
January 1974. The January 1974 Bulletin had no effect

on his working conditions.

At the hearing Counsel for Complainant alluded to
several witnesses not having been granted Requests for
Appearances by the Assistant Regional Director for Labor
Management Relations. 6/

III
Conclusions
A

Respondents' Refusal to Consult,
Confer, or Negotiate with Complainant

Under Section 1l (a) of the Order there is the
requirement that an agency and a labor organization, which
is accorded exclusive recognition, meet at reasonable
times and confer in good faith with respect to personnel
policies and practices, as well as matters affecting working
conditions of unit employees. This duty is expected of the
parties to the extent that it is appropriate under applicable

6/ This was not an issue certified to me for consideration
nor is this the forum for an appeal from the Assistant
Regional Director. The record does not reveal that
any party granted an appearance has been denied rights
under 29 CFR Chapter II 206.7(g).




laws and regqulations, policies set forth in the Federal
Personnel Manual, agency policies and regulations, a

national agreement at a higher level, and the Order
itself.

There are certain limitations upon the obligation
of an agency to consult with a bargaining representative.
Not every matter is bargainable or negotiable on the part
of an employer, and even where it is so determined there
may be instances where an activity has been relieved of the
duty to bargain as required by the Order. In this case
the Respondent does not dispute that it issued the
January 17, 1974 bulletin or memorandum without notifica-
tion to the Complainant. Conceding that it did not con-
sult with the Union herein as to issuance of the January
17. 1974 bulletin, the Employer asserts that it was
directed to Unit Commanders and not employees and it had
been excused from doing so by the Order and its established
procedures.

It is expressly provided in Section 11l (b) of the Order
that the obligation to meet and confer does not include
matters in regard to the mission of an agency; its organi-
zation; the number of employees, and the numbers, types
and grades of positions or employees assigned to a unit
work project, or tour of duty; the technology of performing
its work or its internal security practices. This does
not preclude the parties from negotiating agreements pro-
viding appropriate arrangements for employees adversely
affected by the impact of realignment of work forces or
technological change. Further, management is accorded the
right under Section 12(b) (1) (4) (5) and (6) of the Order to
direct employees of the agency; maintain the efficiency of
the Government operations entrusted to them; to determine
the methods, means and personnel by which such operations
are to be conducted; and, to take whatever actions may be
necessary to carry out the mission of the agency in situa-
tions of emergency.

It is obvious that recruiting is a most essential
mission of PAARNG and its subsidiary installations. 1In
view of its recent recruiting campaign in November 1973
and continued understrength in its units recruiting was
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emphasized as the mission having the highest priority in
the agency in January 1974. The emergency of the situa-
tion is not questioned. The agency policy enunciated in
the January 17, 1974 Bulletin by the Military Commander
of the Pennsylvania National Guard and directed to all
Unit Commanders therein required that "During the first
full working week of each month all excepted technicians
of PAARNG will cease their normal activities and devote
their full time to recruiting" falls within the reserved
rights of management. Accordingly, I conclude that

under Section 11l (b) and (12) of the Order the Agency
(PAARNG) was not obliged to consult or confer with the
Union regarding its mission in carrying out the recruiting
campaign announced in the Bulletin dated January 17, 1974.

B

Obligation of Respondent to Bargain With the Union
Regarding Procedures to be Utilized in the
Implementation of the Directive

While the employer may be absolved from the duty to
consult with the Union regarding its mission in carrying
out recruiting, consideration must be given to whether it
is required under the Order to bargain as to the procedures
to be utilized in implementing the directive by reason of
changes brought about in the working conditions of employees.

Despite the retention of rights provided under Section
12 of the Order, management cannot escape an obligation to
bargain with a Union as to the procedures to be followed
in assigning or transferring employees. The Federal
Labor Council stated in Veterans Administration Research
Hospital, Chicago, Illinois 71A-31 that the reservation
of decision-making and action authority is not intended
to bar negotiation of procedure to the extent consonant
with law and regulations.7/ The Assistant Secretary

7/ See Naval Public Works Center FLRC No. 71A-56.
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followed and applied this principle in Department of Navy,
Bureau of Medicine and Surgery, Great Lakes Naval Hospital,
Illinois, A/SLMR No. 289. §7 In the latter case reduction
in force (RIF) notices had been issued by the agency with-
out notification to the Union. While concluding that the
employer was not obliged to consult on the RIF decision,

it was held that consultation was mandatory as to the pro-

cedures management intended to observe in choosing which
employees were to be subject to the RIF action.

In U.S. Department of Air Force, Norton Air Force
Base, A/SIMR No. 261, the Union therein was notified of
the intended action by the Employer before it unilaterally
acted to eliminate a working shift. 1In that case the
failure by the Union to request, bargaining was deemed
fatal to finding a violation by the agency. The respondent
in the case at bar was never advised of the intended action
and that one work week of each month would be devoted to
recruiting necessitating realignment of work assignments,
change in work hours and change in place of employment
when not recruiting at the installation. 9/ There was
therefore no opportunity for the Union to seek consultation
as to any changes in work hours and conditions for em-
ployees assigned to the project or on what basis they would
be selected for their various assignments. The Union was
deprived of an opportunity to make any suggestions it may
have cared to make regarding procedures necessary to imple-
ment the changes in employees working conditions wherein
their first full working week of each month was to be
devoted exclusively to recruiting. The Union has a respon-
sibility to unit employees to bargain with management in
this regard and if it cannot have a voice in the process
its capacity to act as a bargaining representative is
rendered futile and meaningless.

8/ BAlso See Federal Aviation Administration, National
Aviation Facilities, Experimental Center, Atlantic City,
New Jersey, A/SLMR No. 329.

9/ In this connection see Complaint Exhibit No. 1 with
attachments.
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I conclude that the Respondent was under a duty to
bargain with the Complainant with respect to procedures
to be utilized and observed in implementing the January
17, 1974 directive; there were changes in work hours and
conditions necessitated by an excepted employee being
required to devote the first full week in each month to
recruiting. Thus, the procedures of implementing a pri-
vileged decision are subject to negotiation when they
affect working conditions such as changes in hours of
employment and such are not protected by agency manage-
ment rights under Section 12(b) of the Order.

C

Obligation of the Respondent to Consult
Regarding Impact of the Directive

Section 11 (b) of the Order, provides among other
things, that the parties are not precluded from:

"...negotiating agreements providing appropriate
arrangements for employees adversely affected by
the impact of realignment of work forces or
technological change."

The Federal Labor Council also recognized this obligation
on the part of management having asserted in Plum Island
Animal Disease Laboratory, Department of Agriculture,
Greenport, N.Y., FLRC No. 78-11 that while the agency did
not have to consult on the establishment of tours of duty
for employees, it would be required to bargain regarding
the impact of such action on the employees involved. 10/

10/ See also Naval Public Work Center, Norfolk, Va.
FLRC 71A-56.
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While recognizing that management must consult as to the
impact of a privileged decision, the Assistant Secretary
found no violation for failure to consult where the Union
had not requested that the activity meet and confer on
the impact of such decision. Department of Navy, Bureau
of Medicine and Surgery, Great Lakes Naval Hospital,
Illinois, supra.

The Respondent herein never communicated with the
Complainant regarding its decision to have its excepted
technicians work during other than regular hours or at
location other than their base installation during the
full scale Recruiting Campaign initiated by Respondents
January 17, 1974 Bulletin. The Complainants' officers
learned of the January 1974 Recruiting Campaign after
publication of the Bulletin and it had become a fait
accompli. The collective bargaining representative's
status had by then been impaired by Respondents unilateral
action.

The factual circumstances in this case appear different
than those in the Great Lakes Naval Hospital case where
the president of the union, a unit employee, received a
RIF notice along with other employees two months before
the RIF effective date and made no request to confer on
the impact of the RIF decision despite early advanced
notification.

In Federal Aviation Administration, National Aviation
Facilities Experimental Center, Atlantic City, New Jersey,
A/SLMR No. 329, the Assistant Secretary adopted the
Administrative Law Judge's findings regarding 19(a) (1) and
(6) allegations that "...the Respondent Activity improperly
failed to meet and confer with the Complainant concerning
procedures to be followed in selecting employees for
reassignment."

The line of demarcation between the facts involved in
the transfer, assignment and reassignment cases cited and
those involved herein are not clearly drawn. The principles
enunciated have also been applied in instances not in-
volving employees transfer, assignment or reassignment.

In New Mexico Air National Guard, Department of Military
Affairs, Office of the Adjutant General, Santa Fe, New
Mexico, A/SLMR No. 362 it was held:
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"Contrary to the holding of the Administrative Law
Judge, the Assistant Secretary concluded that the
parties had not clearly and unequivocally excluded
from bargaining the subject of personal grooming.
In this connection, he noted that no provision of
the negotiated agreement specifically alludes -to
personal grooming standards, nor was there any
indication in the agreement that the phrase
'wearing of the uniform' was intended to encompass
grooming standards or to incorporate the AFM regu-
lation which deals with such standards. Further,
there was no evidence of bargaining history to show
that the parties had intended tc waive bargaining on
this subject pending the resolution of its
negotiability.

"While finding that the parties by contract did not

expressly waive as a negotiable item personal grooming
standards, the Assistant Secretary found that such
subject was, nevertheless, nonnegotiable under the
circumstances of this case. In this connection, the
Assistant Secretary noted that in a case involving

the same parties, NFFE Local 1636 and New Mexico
National Guard, FLRC No. 73A-13, the Federal Labor
Relations Council (Council) held proper the determina-
tion of the agency head that a proposal concerning

the wearing of the uniform was nonnegotiable under
agency regulations. As personal grooming standards
are also established by agency regulaticns and as

such standards are an integral part of the standards
of wearing of the uniform, the Assistant Secretary
found, in accordance with the Council's rationale,
that the Respondent was not obligated to meet and
confer on the decision to institute a new policy

with respect to the enforcement of personal grooming
standards.

"However, the Assistant Secretary noted that in prior

decisions it had been found that notwithstanding that
a particular subject matter is nonnegotiable, agency
or activity management is required under the Order

to meet and confer on the procedures management intends
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to use in implementing the decision involved, and on
the impact of such decision on adversely affected em-
ployees. In this regard, the Assistant Secretary
found that under the circumstances herein the Respon-
dent's conduct was violative of Section 19 (a) (6) of
the Order, because it is clear that by its actions

it did not afford the Complainant a reasonable oppor-
tunity to meet and confer to the extent consonant
with law and regulations on the procedures to be
utilized in effectuating the Respondent's new policy
with respect to the enforcement of grooming standards,
and on the impact of such policy on adversely affected
employees."

While the decision to initiate the January 1974
Recruiting Campaign is considered to have been a privi-
leged one, I am of opinion that the Respondent should
have notified the Complainant of its intention and plans
to implement and carry out its decision, particularly
with regard to the working conditions of personnel in-
volved, their daily working hours, their location or
places of employment while recruiting, the arrangement of
transportation of employees when they recruit away from
the base installation and the impact on all of those who
are adversely affected.

The failure and refusal by Respondent to consult with
the Complainant as to the procedures to follow in imple-
menting and carrying out its recruiting decision as well
as the impact upon the employees designated to do the re-

cruiting on a daily basis constitute a violation of Section

19(a) (6) of the Order. Further, such refusal to consult
with the bargaining representative necessarily has a re-
straining influence upon the employees, and, also, a con-
comitant effect upon their right to feel free in joining

and assisting labor organizations. I find that the refusal
of Respondent to consult with Complainant in regard to pro-

cedures and impact of the January 17, 1974 Recruiting
Campaign interfered with and restrained employees in the
exercise of rights assured by the Order, and thus violated
Section 19(a) (1) of the Order. 11/

11/ Federal Aviation Administration, Atlantic Airway
Facility, Sector 12 Atlanta, Georgia, A/SLMR No. 287.
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Recommendations

Upon the basis of the aforementioned findings,
conclusions, and the entire record, I recommend that the
Assistant Secretary:

(1) Dismiss the alleged violation by Respondent of
Section 19(a) (1) and (6) of the Order by virtue of having
issued the January 17, 1974 Recruiting directive without
consulting with the Complainant Union.

(2) That in view of the conclusion that Respondent by
reason of its failure and refusal to consult and confer
with Complainant regarding procedures to be utilized in
implementing its January 17, 1974 directive as to changed
working conditions and the impact on adversely affected
employees, engaged in conduct violative of Sections 19(a)
(1) and (6) of the Order, the following order which is
designed to effectuate the policies of Executive Order
11491, be adopted.

Recommended Order

Pursuant to Section 6(b) of Executive Order 11491 and
Section 203.25(a) of the Regulations, the Assistant
Secretary of Labor for Labor-Management Relations hereby-
orders that the Pennsylvania Army National Guard, Depart-
ment of Military Affairs, Adjutant General's Office,
Annville, Pennsylvania, shall:

(1) Cease and desist from:

Unilaterally implementing its bulletin or
memorandum issued January 17, 1974 concerning a
recruiting directive causing change in working .
conditions of excepted technicians represented
exclusively by Association of Civilian Technicians,
Incorporated, or any other exclusive representa-
tive, without notifying the Association of
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Civilian Technicians, Incorporated, or any other
exclusive representative, and afford such repre-
sentative the opportunity to meet and confer, to
the extent consonant with law and regulations,

on the procedures which management will observe
in effectuating its new policy with respect to
implementation of its recruiting policy contained
in the Janaury 17, 1974 bulletin and the impact
such policy will have on the employees adversely
affected by such action.

(2) Take the following affirmative actions in order

to effectuate the purposes and provisions of Executive
Order 11491, as amended:

(a) Notify the Association of Civilian Technicians,

Incorporated, or any other exclusive representative,
of any intended change in policy with respect to
change in working conditions including change in hours
or place of employment, and, upon reguest meet and
confer in good faith, to the extent consonant with
law and regulations, on the procedures which manage-
ment will observe in effectuating its new policy

with respect to implementation of its recruiting
policy and on the impact such policy will have on

the employees adversely affected by such action.

(b) Post at its Army National Guard facility, at
Annville, Pennsylvania, copies of the attached notice
marked "Appendix" on forms to be furnished by the
Assistant Secretary of labor for Labor-Management
Relations. Upon receipt of such forms, they shall
be signed by the Department of Military Affiars
Commanding General and shall be posted and maintained
by him for sixty (60) consecutive days thereafter,
in conspicious places, including all bulletin boards
and other places where notices to employees are
customarily posted. The Commanding General shall
take reasonable steps to insure that such notices are

not altered, defaced, or covered by any other material.
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(c) Pursuant to Section 203.26 of the Regulations,
notify the Assistant Secretary in writing within
twenty (20) days from the date of this Order as to
what steps have been taken to comply herewith.

Y YAIeY )
/v /"8:((, Vi //b)‘"“" i
RHEA M. BURROW
Administrative Law Judge

DATED: October 18, 1974
Washington, D.C.



APPENDIX

NOTICE T O ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the polices of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT refuse to meet and confer in good faith by
changing working conditions of employees exclusively repre-
sented by Association of Civilian Technicians, Incorporated,
or any other exclusive representative, without notifying
Association of Civilian Technicians, Incorporated, or any
other exclusive representative, and affording such repre-
sentative the opportunity to meet and confer, to the

extent consonant with law and regulations, on the procedures
which management will observe in implementing the decision
as to change in working conditions of excepted technicians
represented by Association of Civilian Technicians,
Incorporated, and on the impact the changes will have

on the employees adversely affected by such action.

WE WILL notify Association of Civilian Technicians,
Incorporated, or any other exclusive representative of any
intended changes to be made regarding working conditions
and upon request, meet and confer in good faith, to the
extent consonant with law and regulations, on the procedures
which management will observe in reaching the decision as

to the changes in working conditions to be made and on the
impact the change will have on the employees adversely
affected by such action.

WE WILL NOT in any like or related manner interfere with,
restrain, or coerce our employees in the exercise of the
rights assured them by the Executive Order.

(Agency or Activity)

Dated: By:

(Signature)

59

This Notice must remain posted for 60 consecutive days from
the date of posting, and must not be altered, defaced, or
covered by any other material.

If employees have any questions concerning this Notice or
compliance with its provisions, they may communicate
directly with the Regional Administratof of the Labor-
Management Services Administration, United States Department
of Labor, whose address in Room 3515, 1515 Broadway,

New York, New York 10036.




January 31, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER CLARIFYING UNIT
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF HEALTH, EDUCATION
AND WELFARE,

REGION VIII, REGIONAL OFFICE
A/SLMR No. 476

This case arose as a result of two petitions for clarification of
unit - one filed by the American Federation of Government Employees,
Local 1802, AFL-CIO (AFGE) and the other by the Department of Health,

Education and Welfare, Region VIII, Regional Office (Activity-Petitiomer).
The AFGE sought to include employees of the newly established Development
Center of the Bureau of Hearings and Appeals in its existing exclusively

recognized Regional Office unit, The Activity-Petitioner sought to
clarify the composition of the same exclusively recognized unit by
removing employees of the BHA Denver Field Office.

The Assistant Secretary found that the exclusion of the BHA
Denver Field Office employees from the existing unit was unwarranted.

He based his findings on the fact that BHA Denver Field Office employees

were on the eligibility list and, in fact, voted without challenge by
the Activity-Petitioner in the election which resulted in the certi-
fication of the AFGE as exclusive representative of the Regional
Office unit; the Field Office employees have been considered to be
part of the Regional Office unit by the Field Office employees
themselves and by the Activity-Petitioner since the issuance of the
certification; and there is no indication that the Field Office
employees have not been fairly and effectively represented by the
AFGE. Accordingly, the Assistant Secretary ordered that the Activity-
Petitioner's petition be dismissed.

The Assistant Secretary further found that the employees of the
Development Center share a community of interest with and are, in fact,
an integral part of, the existing unit which includes the BHA Denver
Field Office., He based his findings on the fact that the Development
Center was established to ease the work load of the BHA Denver Field
Office by handling the initial preparation of case files in the cases
scheduled for hearing; the employees of the BHA Denver Field Office
and the Development Center work closely together on a day to day basis
and perform skills and functions that are similar in nature; the work
performed by the Development Center is merely an extension of the
file and case preparation functions of the BHA Denver Field Office,
which previously was performed by that Office; and the employees of
the Development Center share the same personmel policies and practices
with the unit employees. Accordingly, the Assistant Secretary ordered
that the existing exclusively recognized Regional Office unit should
be clarified to include the nonprofessional employees of the BHA
Development Center,

A/SLMR No. 476

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
DEPARTMENT OF HEALTH, EDUCATION
AND WELFARE,
REGION VIII, REGIONAL OFFICE l/
Activity
and Case No. 61-2365(CU)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES (AFGE), LOCAL 1802, AFL-CIO

Petitioner
DEPARTMENT OF HEALTH, EDUCATION
AND WELFARE,
REGION VIII, REGIONAL OFFICE
Activity-Petitioner

and Case No. 61-2373(CU)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES (AFGE), LOCAL 1802, AFL-CIO

Labor Organization

DECISION AND ORDER CLARIFYING UNIT

Upon petitions duly filed under Section 6 of Executive Order
11491, as amended, a consolidated hearing was held before Hearing
Officer Patricia L. Wigglesworth. The Hearing Officer's rulings
made at the hearing are free from prejudicial error and are hereby
affirmed.

Upon the entire record in these cases, including the brief filed
by the Activity, the Assistant Secretary finds:

1/ The name of the Activity appears as amended at the hearing.



In Case No. 61-2365(CU), the Petitioner, American Federation of
Government Employees (AFGE), Local 1802, AFL-CIO, herein called AFGE,
filed a petition for clarification of unit (CU) seeking to include
employees of the newly established Development Center of the Bureau
of Hearings and Appeals (BHA) in its existing exclusively recognized
Regional Office bargaining unit. In Case No. 61-2373(CU), the Activity-
Petitioner, the Department of Health, Education and Welfare, Region VIII,
Regional Office, filed a CU petition seeking to clarify the composition
of the same exclusively recognized unit by excluding from such unit
employees of the BHA Denver Field Office.

On January 22, 1971, the AFGE was certified in a unit consisting
of all nonsupervisory employees, excluding professionals, of the
Department of Health, Education and Welfare, Region VIII, now located
in the Denver, Colorado, metropolitan area which, in part, includes
employees assigned to the Social Security Administration Offices in
the BHA. 2/

In Case No. 61-2373(CU), the Activity-Petitioner contends that
employees of the BHA Denver Field Office should be excluded from the
existing Regional Office unit because there is no community of interest
between Field Office employees and Regional Office employees in view
of the substantial variance in the functions performed by these two
groups of employees. It is the contention of the Activity-Petitioner
that the Field Office employees mistakenly were included in the
Regional Office unit and that, in the interest of establishing
effective long-range labor-management relations, this mistake should
be recognized and corrective action taken.

The evidence establishes that in the election which took place
in January 1971, and which led to the certification of the Regional
Office Unit, the field employees of the BHA Denver Field Office were
included on the eligibility list and, in fact, voted without challenge.
Further, the record reveals that, since the certification, both the
Activity-Petitioner and the Field Office employees have considered the
latter to be part of the Regional Office unit.

Under all of the circumstances, I find that the exclusion of the
BHA Denver Field Office employees from the existing unit is unwarranted.
Thus, as noted above, the BHA Denver Field Office employees were on
the eligibility list and, in fact, voted without challenge by the
Activity-Petitioner in the election which resulted in the certifi-
cation of the AFGE as exclusive representative of the Regional
Office unit, and the Field Office employees have been considered to

2/ At present, there is in effect a three year negotiated agreement

~  which runs until February 24, 1976. At the time of the certifi-
cation, the Regional Office of the BHA was located in Kansas City,
Missouri. On June 24, 1974, it was moved to Denver, Colorado.
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of the Department of Health, Education and Welfare and some of whom

be part of the Regional Office unit since the issuance of the certifi-
cation, Moreover, there is no indication that the AFGE has failed to
represent the Field Office employees in a fair and effective manner.
Accordingly, I find that employees of the BHA Denver Field Office
continue to remain a part of the certified unit, and, therefore, I
shall order that the petition in Case No. 61-2373(CU) be dismissed.

In Case No. 61-2365(CU), the AFGE seeks to add the eligible
employees of the Development Center to the certified Regional Office
unit, contending that the Center is an addition or accretion to the
BHA Denver Field Office which, as found above, has remained part of
the existing Regional Office unit. The evidence establishes that the
primary mission of the BHA is to provide an avenue for administrative
appeals of determinations made by the Social Security Administrationm.
This is carried out through a network of field offices similar to the
BHA Denver Field Office. Prior to the establishment of the Development
Center in March 1974, the functions of the field offices were to
receive, develop, hear and decide requests for hearings flowing from
previous denials of Social Security benefits, The complement of the
Denver Field Office, which is similar to that of all BHA Field Offices,
includes Administrative Law Judges, Hearing Examiners, Professional
Assistants, Secretaries and Clerk-Typists.

As a result of the enactment of new legislation which went into
effect on January 1, 1974, pertaining to supplemental income, additional
tasks and a substantial increase in work load were placed upon the BHA
Field Offices. To help overcome the increased work load, a Development
Center was established and, in this regard, the initial file preparation
function was transferred from the BHA Field Offices to the Development
Center. Thus, the Center's employees handle the preliminary develop-
ment of case files for hearings, including the selection of exhibits
and the obtaining of necessary additional data., Upon completion of
this function, the case file is returned to the Field Office for
further processing and hearing. The complement of the Development
Center includes Hearings Analysts, Secretaries, Data Review Clerks and
Clerk-Typists, some of whom transferred from the BHA and other components

are new hires.

The record reveals that although the BHA Denver Field Office has
no line authority over the Development Center, the employees of both
offices work closely together on a day to day basis in the preparation
of files for hearings and that the work performed by the employees in
the Development Center closely parallels the work performed by the
employees in the BHA Denver Fiéld Office and involves the same skills,
Further, the employees of the Development Center share the same
personnel policies and practices with other employees in the existing
unit and are in the same area of consideration for promotions as are
the unit employees.




Under the particular circumstances herein, I find that the
employees of the Development Center do not have a clear and identifiable
community of interest that is separate and distinct from the employees
of the BHA Denver Field Office who, as found above, are part of the
existing unit. Thus, the record reveals that the Development Center
was established to ease the work load of the BHA Denver Field Office
by handling the initial preparation of the case files in the cases
scheduled for hearing. Further, as noted above, the evidence indicates
that the employees of the BHA Denver Field Office and the Development
Center work closely together on a day to day basis in the preparation
of files for hearing, the skills and functions performed by these
employees are similar in nature and that, in fact, the work performed
by the Development Center is merely an extension of the file and case
preparation functions of the BHA Denver Field Office which previously
was performed by that Office. Based on these consideratiomns, and
noting also that the employees of the Development Center and unit
employees share the same personnel policies and practices and are in
the same area of consideration for promotions, I find that the
employees of the Development Center share a community of interest
with and are, in fact, an integral part of, the existing unit of
employees of the BHA Denver Field Office. Accordingly, I shall order
that the existing exclusively recognized Regional Office unit should
be clarified to include the nonprofessional employees of the BHA
Development Center.

ORDER

IT IS HEREBY ORDERED that the unit sought to be clarified herein,
for which American Federation of Government Employees (AFGE), Local
1802, AFL-CIO was certified on January 22, 1971, be, and herein is,
clarified, by including in said unit the nonprofessional employees of
the Development Center of the Bureau of Hearings and Appeals, Social
Security Administration, Department of Health, Education and Welfare,
Region VIII, Denver, Colorado,

IT IS FURTHER ORDERED that the petition in Case No. 61-2373(CU) be,
and it hereby is, dismissed.

Dated, Washington, D. C.
January 31, 1975

Jr, Assistant Secretary of
or Labor-Management Relations

Paul J/Fasser,
Labor
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January 31, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

OFFICE OF ECONOMIC OPPORTUNITY,
REGION V,

CHICAGO, ILLINOIS

A/SIMR No. 477

This case involved an unfair labor practice complaint filed by
Lorelei Rockwell, an individual, and Local 2816, American Federation of
Government Employees, AFL-CIO (AFGE), alleging, among other things, that
the Respondent Activity violated Section 19(a)(1l) and (2) of the Order
by its discrimination against Rockwell, as the result of her union
activities, by: (a) detailing her out of a permanent job; (b) denying
her long-term training; and (c) denying her recognition as the Federal
Women's Program Coordinator. Further, it was alleged that the Respondent
interrogated Rockwell improperly regarding the preparation and distribution
of a union leaflet. The Respondent denied that it had engaged in any
discrimination against Rockwell because of her union activities. With
respect to its alleged interrogation of Rockwell, the Respondent admitted
such conduct, but maintained that it did so properly pursuant to the
national agreement between itself and the AFGE on behalf of the National
Council of OEO Locals which was entered into on March 31, 1972,

The Administrative Law Judge found that the interrogation of Rockwell
concerning her possible role in the preparation and distribution of a union
leaflet violated Section 19(a)(l) of the Order.

With respect to the allegation concerning the detailing of Rockwell
out of a permanent job as a representative on the Federal Regional
Council, the Administrative Law Judge concluded that the evidence established
that this conduct by the Respondent was reasonable and consistent with
the Respondent's Regional Director's responsibilities and was not moti-
vated by Rockwell's union activities. Therefore, he found no violation
of the Order in this regard. With regard to the allegation concerning
the failure to choose Rockwell as Federal Women's Program Coordinator, the
Administrative Law Judge concluded that such failure was based on Rockwell's
union activities, as was the denial of long-term training. Accordingly,

he found that the Respondent's conduct in this latter regard violated
the Order.

The Assistant Secretary agreed with the Administrative Law Judge
that the interrogation of Rockwell was violative of Section 19(a)(l)
of the Order because, in effect, it constituted an inquiry by management
into Rockwell's union activities. The Assistant Secretary also agreed
with the Administrative Law Judge's finding of no violation with respect
to the allegation concerning the detailing of Rockwell out of her
permanent job as a representative on the Federal Regional Council.



However, contrary to the Administrative Law Judge, the Assistant
Secretary found that the Respondent did not violate the Order when it
failed to choose Rockwell as Federal Women's Program Coordinator and when it
failed to nominate her for long-term training. In this regard, the
Assistant Secretary found that there was insufficient evidence to
indicate that the non-selection of Rockwell was discriminatorily
motivated. With respect to the failure to select Rockwell for the
Federal Women's Program Coordinator positiaon, the Assistant Secretary noted
that there was uncontradicted testimony by the EEO Advisory Committee
Chairman to the effect that he was asked by the Respondent's Regional
Director to recommend one of the three candidates selected, and that he
did so based on his belief that the candidate chosen, who was a
minority member, would represent more adequately the minority members
for whose benefit the Coordinator was being appointed.

With respect to the long-term training program, the Assistant
Secretary noted that, of two choices submitted, the successful candidate's
qualifications were found superior to Rockwell's., He noted also that
the evidence established that the Respondent's Regional Director was told
that other regions probably were submitting only one name each and that,
therefore, pursuant to a suggestion by his Special Assistant, he submitted
only one name. ' The Assistant Secretary concluded that, in sum, the record
reflected that the candidate chosen best qualified by a training
committee was the candidate submitted by the Region, and that any evidence
adduced in the instant case of animus towards Rockwell by the Respondent's
Deputy Director for Administration was not sufficient to establish that
the Respondent's Regional Director's selection was motivated, in whole or
part, by anti-union considerations. Accordingly, the Assistant Secretary
ordered the complaint dismissed insofar as it alleged violations of the
Order based on the detailing of Rockwell out of her permanent job, the
selection of the Federal Women's Progrdam Coordinater, and the failure to
nominate Rockwell for leng-term training.

Having found that the Respondent violated Section 19(a)(l) of the
Order by its improper interrogation of Rockwell, and that such conduct

required the issuance of a remedial order, the Assistant Secretary issued
such an order.
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A/SLMR No. 477
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

OFFICE OF ECONOMIC OPPORTUNITY,
REGION V,
CHICAGO, ILLINOIS

Respondent
and Case No. 50-8300

LORELEY ROCKWELL, AN INDIVIDUAL,
AND LOCAL 2816, AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO

Complainants

DECISION AND ORDER

On September 30, 1974, Administrative Law Judge William Naimark issued
his Report and Recommendations in the above-entitled proceeding, finding
that the Office of Economic Opportunity (OEO), Region V, Chicago, Illinois,
herein called Respondent, had engaged in certain unfair labor practices
and recommending that it take certain affirmative actions as set forth
in the attached Administrative Law Judge's Report and Recommendations.
Thereafter, the Respondent filed exceptions and a supporting brief with
respect to the Administrative Law Judge's Report and Recommendations, and
the Complainant filed an answering brief to the Respondent's exceptioms.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Report and Recommendations and the entire
record in the subject case, including the exceptions and supporting brief
of the Respondent and the answering brief of the Complainant, I hereby
adopt the Administrative Law Judge's findings, conclusions, and recommen-
dations, only to the extent consistent herewith.

The complaint in the subject case alleged that the Respondent violated
Section 19(a)(l) and (2) of Executive Order 11491, as amended, based on
the Respondent's discrimination against Lorelei Rockwell, as a result of
her union activities, by: (a) denying her short-term training; (b) detail-
ing her out of a permanent job; (c) denying her long-term training; and
(d) denying her recognition as Federal Women's Program Coordinator.
Further, it was alleged that the Respondent interrogated Rockwell improperly
regarding the preparation and distribution of a union leaflet. 1/

1/ A 19(a)(3) allegation was dismissed previously by the Assistant
Regional Director. Further, no reasonable basis was found for the
allegation that the denial of short-term training violated the Order.



At the hearing, and in its exceptions, the Respondent denied that
any discrimination against Rockwell occurred because of her union
activities. With respect to its alleged interrogation of Rockwell, the
Respondent admitted such conduct, but maintained that it did so properly
pursuant to Article 15, Section 3, of the National agreement between
itself and the American Federation of Government Employees (AFGE) on
behalf of the National Council of OEO Locals, which was entered into on
March 31, 1972,

BACKGROUND

At all times material herein, the Regional Director of the Chicago
Regional Office of OEO was Wendell Verduin, the Deputy Director for
Administration was Stanley K. Stern, and BruceCarroll was Special Assis-
tant to Verduin., Although the parent of AFGE Local 2816 was certified
to represent employees in a nationwide OEO unit, Local 2816 has been
designated to represent the OEO Chicago Regional Office employees in
dealing with management. OEO Instruction 711-1, dated April 1, 1970,
set forth, in paragraph 13(a), the conditions established for the use of
bulletin boards and for the distribution of materials by unions. 2/

Rockwell has been employed by the Respondent since 1968 and, in July
1971, she was promoted to the GS-14 level as the Government Relations
Coordinator in the Governmental and Private Sector Relations Division of
the Respondent. In this capacity, she represented Region V in all
matters concerning interrelated agency activities and also served as the
OEO Regional representative to the Federal Regional Council, whose purpose
was to coordinate and integrate grant programs and applications of
various Federal agencies. Rockwell also was a charter member of the AFGE
Local 2816, serving in various capacities, including union steward,
secretary of the Local, and on its Executive Committee. As secretary of
the Local, she recorded the minutes of Union meetings and posted them on
the bulletin boards. The evidence indicates that, commencing in late
1970, the posting of the minutes of the Union meetings became a source of
considerable irritation to management because the minutes contained
attacks on certain management representatives. In this connectiom, on
frequent occasions, Verduin spoke to the field representative for the
AFGE, who also was chief steward, and requested that such criticism which
was reflected in the minutes be toned down so that better relations might
result.

2/ Under this paragraph the OEO is to furnish space for posting of notices
and literature by unions, and employees who are members of unions are
permitted to distribute literature outside of working hours. However,
paragraph 13(a)(3)(b) of the Instruction restricts the material posted
or circulated to reports of union meetings and other specified union
activities, and it declares that such material may not contain attacks
upon any persomn, group, or organization.
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ALLEGED INTERROGATION

On February 1, 1972, by memorandum, the Respondent prohibited AFGE
Local 2816 from distributing, placing or posting literature because of
the previous personal attacks upon management which conduct, allegedly,
was contrary to OEO Instruction 711-1. On February 23, 1972, an unsigned
leaflet on Union letterhead was circulated in the Regional Office attack-
ing the Respondent's February 1l memorandum and accusing Verduin and
Carroll of hostility toward unions and minorities as well as depriving
employees of free speech. On February 24, 1972, Carroll questioned
Rockwell in the presence of a Union representative as to her possible
involvement in the preparation of the February 23 leaflet. Rockwell
advised Carroll that he should inquire of the Union as to the preparation
of the leaflet, not of herself, because it bore the Union letterhead.
Carroll, however, continued to interrogate Rockwell as to her possible
involvement in the distribution or development of the leaflet and
threatened her with discipline if she refused to answer. Under protest,
she answered negatively to all of his questions. In March 1972, the
right of the Union to post materials was reinstated.

The Administrative Law Judge found, and I agree, that the February 24,
1972, interrogation of Rockwell was violative of Section 19(a)(l) of the
Order. Thus, I find that the Respondent's interrogation in this instance
constituted an inquiry by management into Rockwell's union activities
which, in my view, interfered with, restrained, or coerced her in the
exercise of her right to join and assist a labor organizationm.

ALLEGED ASSIGNMENT DISCRIMINATION

A. On January 3, 1972, Stern told Rockwell that she was being
reassigned from her job on the Federal Regional Council to the position of
Economic Development Specialist. This assignment was classified as a
detail and lasted for 90 days duting which time Stern took over Rockwell's
duties on the Federal Regional Council. During the 90 day period of
Rockwell's assignment, a reorganization occurred and her Division was
abolished, as well as her temporary assignment as an Economic Development
Specialist. Rockwell then was assigned to the position of Senior
Citizens Specialist. Although subsequently reassigned to the Federal
Regional Council, Rockwell's new duties were not the same and did not
carry the same responsibilities as before.

B. In 1968, a program was established by the Civil Service
Commission (CSC) whereby each agency would select a Federal Women's
Program Coordinator to help enforce the Equal Employment Opportunity (EEO)
program on behalf of women. 1In late 1971, a vote was taken of the
women employees at the Regional Office, and a majority voted to select
Rockwell for Women's Program Coordinator. The two runner-ups also were
AFGE members, and all three names were submitted to Verduin as candidates
for the position. The chairman of the EEO Advisory Committee advised
Verduin that he felt that a minority member, one of the other names
submitted, should be selected. Verduin, thereafter, appointed the candi-
date recommended by the chairman of the EEO Advisory Committee.

-3-



C. In December 1971, an OEO Headquarters' memorandum was received
by the Regional Office stating that one candidate could be submitted for
a long-term training program established by the CSC in which the agency
involved paid both tuition and salary. A selection committee recommended
the nomination of Judith Greene and Rockwell who were applying for
different programs. 3/ On January 31, 1972, Stern directed that two
memoranda for Verduin be prepared, one containing the names of Greene
and Rockwell and the other only the name of Greene, with Stern explaining
to the Chief of the Metropolitan Branch of the Region that it was unlikely
that Verduin would choose Rockwell. Thereafter, Verduin submitted only
Greene's name for consideration. 4/

THE FINDINGS OF THE ADMINISTRATIVE LAW JUDGE

With respect to the detailing of Rockwell out of her job as OEO
representative on the Federal Regional Council, the Administrative Law
Judge concluded (and the Complainant did not except to this finding)
that the evidence established that this counduct by the Respondent was
reasonable and consistent with Verduin's responsibilities as Director
and was not motivated by Rockwell's union activities. Therefore, he
found no violation of the Order in this regard. Based on the evidence
herein, I agree with the Administrative Law Judge's findings and con-
clusion as to this aspect of the complaint and, accordingly, I shall
order that the complaint be dismissed in this regard.

With respect to the failure to choose Rockwell as Federal Women's Program
Coordinator, the Administrative Law Judge concluded that such action was
based on Rockwell's union activities, and he found also that the denial
of long-term training to Rockwell similarly was motivated by discriminatory
considerations. In this conmection, the Administrative Law Judge
concluded that there was 'presumptive evidence of discrimination, as
established by Complainants' testimony," and that, in the absence of
any "rebuttal" by Stern and Verduin (who did not testify), he concluded
that the above-noted actions by the Respondent with regard to Rockwell
were discriminatorily motivated and, therefore, violated the Order. 5/

In my view, the evidence does not support the conclusion that the
failure to appoint Rockwell as Federal Women's Program Coordinator and
the failure to nominate Rockwell for a long-term training were violative
of the Order. Thus, contrary to the Administrative Law Judge, I find
insufficient evidence to indicate, even in the absence of testimony by
Verduin or Stern, that the nonselection of Rockwell was discriminatorily
motivated. With respect to the reasons for the denial of the Federal

3/ The selection committee found Greene more qualified than Rockwell.
4/ Greene subsequently was not selected.

5/ The Administrative Law Judge found, in this regard, that the record

T "is barren as to his [Verduin's] motives in refusing to appoint her
Coordinator as well as submit her application for long term training,"
and that, therefore, in the absence of any explanation for Verduin's
actions, certain statements by Stern gave rise to a prima facie case
that the rejection of Rockwell was based on her union activities.

4=
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Women's Program Coordinator position, the evidence establishes that Verduin
consulted with Warren Chapman, Human Rights Officer of the Respondent
and Chairman of the EEO Advisory Council, who testified, without con-
tradiction, that Verduin had agreed that the EEO Advisory Committee
could submit three names to him from which he would select one. The
evidence further establishes that an election was held, that the names

of the three persons with the most votes were submitted to Verduin, and
that Verduin asked Chapman for a recommendation which Chapman made and
which recommendation was followed. Chapman further testified that he
advised Verduin of the following reasons for his recommendation of

Mrs. Swingler (who was on the Executive Committee of the AFGE as

official representative of employees, grades 1 through 6): she was the
only black woman of the three; the vast majority of the persoms in the
Office for whose benefit the Coordinator was being appointed were

black women in grades 1 through 6; and she, of the three, would best
represent the women in the lower grades. In my judgement, this foregoing
uncontradicted testimony by Chapman explains why Swingler rather than
Rockwell was chosen as Federal Women's Program Coordinator. Under these
circumstances, and noting also the fact that Swingler, like Rockwell,

was active in the AFGE, I find that there is insufficient evidence to
establish that the failure to select Rockwell was based on discriminatory
considerations.

The record also reveals, with respect to the long-term training
program, that the training committee established by Verduin selected
Judith Greene and Rockwell as its first and second choices, respectively,
based on the committee's judgement that Greene's qualifications were
superior to Rockwell's. The evidence further indicates that, prior to sub-
mitting his recommendations, Verduin was told by Carroll that the other
regions probably were submitting only one name each and, therefore,

Carroll advised Verduin to submit only one name so as not to dilute his

vote. In this regard, the original OEO Headquarters' memorandum, dated
December 6, 1971, stated that each Regional Office might submit one

request per year (later maximized to two submissions). Thus, in sum,

the record reflects merely that the candidate selected by the training
committee as best qualified was duly nominated by the Region pursuant

to the committee's recommendation. Under these circumstances, in my

view, any evidence adduced herein of animus toward Rockwell by Stern

was not sufficient to establish that Verduin's selection for this

particular program was motivated, in whole or part, by hostility towards
Rockwell based on her union activities. Nor, in my judgement, did the
failure to nominate Rockwell as a second candidate reflect improper
motivation in view of the testimony of Carroll that he recommended such
limitation in owder not to vitiate the chance for the selection of a
tandidate of the Region. Accordingly, based on the foregoing considerations,
I shall order that the complaint be dismissed insofar as it alleges
violations of the Order based on the selection of the Federal Women's Program
Coordinator and the failure to nominate Rockwell for long-term training.
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THE REMEDY

APPENDIX

Having found that the Respondent has engaged in certain conduct NOTICE TO ALL EMPLOYEES
prohibited by Section 19(a)(l) of Executive Order 11491, as amended,
I shall order the Respondent to cease and desist therefrom and take PURSUANT TO
specific affirmative actions, as set forth below, designed to effectuate
the policies of the Order. Having found that the Respondent did not A DECISION AND ORDER OF THE
engage in certain other conduct prohibited by Section 19(a)(2) of the
Order, I shall order that the Section 19(a)(2) portion of the complaint ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS

be dismissed.
and in order to effectuate the policies of

ORDER EXECUTIVE ORDER 11491, AS AMENDED
Pursuant to Section 6(b) of Executive Order 11491, as amended, and LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
Section 203.25(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that Office of Economic WE WILL NOT interrogate our employees as to the preparation or distribution
Opportunity, Region V, Chicago, Illinois, shall: of any leaflet, or other written material, issued or published by Local 2816,
American Federation of Government Employees, AFL-CIO, or by any other
1. Cease and desist from: labor organization.
(a) Interrogating its employees as to the preparation or WE WILL NOT in any like or related manner interfere with, restrain, or
distribution of any leaflet, or other written material, issued or coerce our employees in the exercise of their rights assured by Executive
published by Local 2816, American Federation of Government Employees, Order 11491, as amended.

AFL-CIO, or by any other labor organization.

(b) In any like or related manner interfering with, restraining,
or coercing its employees in the exercise of rights assured by Executive (Agency or Activity)
Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate Dated By

the purposes and provisions of Executive Order 11491, as amended: (Signature)

(a) Post at its facility at the Office of Economic Opportunity,
Region V, Chicago, Illinois, copies of the attached notice marked This Notice must remain posted for 60 consecutive days from the date of
"Appendix'" on forms to be furnished by the Assistant Secretary of Labor posting, and must not be altered, defaced, or covered by any other material.
for Labor-Management Relations. Upon receipt of such forms, they shall
be signed by the Regional Director and shall be posted and maintained by 1f employees have any question concerning this Notice or compliance with its
him for 60 consecutive days thereafter, in conspicuous places, including provisions, they may communicate directly with the Assistant Regional
all bulletin boards and other places where notices to employees are Director for Labor-Management Services, Labor-Management Services Administra-
customarily posted. The Regional Director shall take reasonable steps to tion, United States Department of Labor, 10th floox Federal Office Building,
insure that such notices are.not altered, defaced, or covered by any 230 S. Dearborn Street, Chicago, Illinois 60604.

other material.

(b) Pursuant to Section 203.26 of the Regulations, notify the
Assistant Secretary, in writing, within 20 days from the date of this
order as to what steps have been taken to comply herewith.

IT IS FURTHER ORDERED that the complaint, insofar as it alleges
violations of Section 19(a)(2) be, and it hereby is, dismissed.

Dated, Washington, D.C.
January 31, 1975

. Aéﬁistant Secretary of
Labor for Labor-Management Relations
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U.S. DEPARTMENT OF LABOR
OrricE o ADMINISTRATIVE LAwW JUDGES
WASHINGTON, D.C. 20210

In the Matter of

OFFICE OF ECONOMIC OPPORTUNITY
REGION V, CHICAGO, ILLINOIS

Respondent :

CASE NO. 50-8300

and

LORELEI ROCKWELL, An Individual,
and LOCAL 2816, AMERICAN FEDERATION
OF GOVERNMENT EMPLOYEES, AFL-CIO :

Complainants

Bruce Carroll, Esq.
Assistant General Counsel
Office of Economic Opportunity, Region V
300 South Wacker Drive
Chicago, Illinois 60606
For the Respondent

Davis, Miner & Barnhill by
Charles Barnhill & George Galland, Esgs.
22 East Huron Street
Chicago, Illinois
For the Complainants

BEFORE: WILLIAM NAIMARK
Administrative Law Judge

REPORT AND RECOMMENDATIONS

Statement of the Case

The proceeding herein arose under Executive Order
11491, as amended (herein called the Order), pursuant to

a Notice of Hearing on Complaint issued on May 29, 1974

by the Assistant Regional Director of the United States
Department of Labor, Labor-Management Services Administra-
tion, Chicago Region.

Lorelei Rockwell (herein called Rockwell) and Local
2816, American Federation of Government Employees, AFL-CIO
(herein called the Union), filed a complaint on July 3,
1972 against Office of Economic Opportunity, Region V,
Chicago, Illinois, (herein called the Respondent). The
Complaint alleged violations by Respondent of 19(a) (1), (2)
and (3) of the Order. It was asserted therein that Respon-
dent discriminated against Rockwell, as a result of her
union activities, by (a) deying her short term training,
(b) detailing her out of a permanent job, (c) denying her
long term training, and (d) denying her recognition as
Federal Women's Program Coordinator. Further, it was
alleged that Respondent interrogated Rockwell unlawfully
regarding a Union leaflet, and that Respondent refused to
meet with the Union's representative to resolve the unfair
labor practice charge.

On November 29, 1973 the Assistant Regional Director,
Chicago Region, dismissed all the four allegations, supra,
of discrimination against Rockwell and concluded no basis

existed for any 19(a)(2) as violation. He also dismissed that

portion of the complaint which alleged the unlawful refusal
by Respondent to meet with Complaint Rockwell's representa-
tive regarding the charges herein. Further, the Assistant
Regional Director dismissed the alleged violation of 19 (a)
(3) in the complaint. Thealleged violation by Respondent
of 19(a) (1) by interrogating Rockwell in her role in the
preparation and distribution of a union leaflet was pre-
served for hearing.

A request for review was thereafter filed by Respondent.

On April 3, 1974 the Assistant Secretary of Labor issued
his decision in which he found, in agreement with the
Assistant Regional Director, that (a) there was no basis

for the allegation that Rockwell was denied short term training

based on union activities, (b) no basis existed for finding
that Respondent improperly refused to meet with Rockwell's
representative, and that (c) no violation of 19(a) (3) by




Respondent has occurred. The Assistant Secretary found

that a reasonable basis existed for complaint and hearing

in respect to whether Rockwell was discriminated against for
union activities by reason of her being (a) detailed out of
a permanent job, (b) denied long term training, (c) denied
recognition as the elected Federal Union's Program Coordi-
nator. He also concluded that the issue of alleged improper
interrogation of Rockwell by Respondent should be explored
at the hearing herein.

A hearing was held before the undersigned on July 22
and 23, 1974 at Chicago, Illinois. Both parties were
represented by counsel and were afforded full opportunity
to be heard, to adduce evidence, and to examine and cross-
examine witnesses. Thereafter both parties filed briefs
which have been duly considered.

Complainants assert that Rockwell was detailed out of
a permanent job, denied long term training, and denied
appointment as Federal Women's Program Coordinator - all as
a result of her union activities and in violation of 19(a)
(2) . They seek remedial relief to the extent of requiring
Respondent to promote Rockwell to a GS-15 to an available
job comparable to the one had by the individual who assumed
her job after she returned from the detail. Moreover,

Complainants request that the alleged discriminate be afforded

a long term training program, and that she be appointed
Federal Women's Program Coordinator, displacing the present
occupant of this position.

Respondent denies it discriminated against Rockwell
by reason of any action taken which affected her employment.
It contends that neither the detail of Rockwell nor the
selection of other employees for the long term training
program and as Federal Women's Coordinator were motivated
by anti-union considerations. 1In respect to its interroga-
tion of Rockwell re her participation in preparing or dis-
tributing a union leaflet, Respondent admits such conduct
but maintains it did so lawfully pursuant to Article 15,
Section 3 of the national agreement between OEO and American
Federation of Government Employer, AFL-CIO for the National
Council of EOE Locals.
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Upon the entire record in this case, from my
observation of the witnesses and their demeanor, and
from all of the testimony adduced at the hearing, I make
the following findings, conclusions and recommendations:

Findings and Fact

1. The Office of Economic Opportunity (herein
called OEO) is responsible for funding local agencies
known as Community Action Agencies. Respondent's Region
V is located at Chicago, Illinois, covers six midwestern
states, and funds approximately 170 agencies. There are
some 150 federal employees working out of this region.

2. At all time material herein Wendell Verduin
was Regional Director of this region, Stanley K. Stern
was its Deputy Director for Administration, and Bruce
Carroll was Special Assistant to the Regional Director
with special responsibility for labor-management dealings.

3. The Union herein was formed in 1968. 1Its
parent organization was certified on April 28, 1971 as
the exclusive bargaining representative in a nationwide
unit of general schedule and wage grade nonsupervisory
OEO employees. However, the record reveals the local,
at all times material herein, represented employees in
dealing with management. On March 31, 1972 Respondent
and the parent labor organization, on behalf of its
locals, entered into a contract providing, inter alia, that
an employee may have a representative present at a con-
ference where disciplinary action toward him is contemplated.
Furthermore, the employee is required to answer questions
thereat relating to his performance of duty and conduct.

4. OEO Instruction No. 711-1, dated April 1, 1970,
provides in paragraph 13 a. for the use of bulletin
boards and the distribution of materials by the union.
Under this proviso the agency is to furnish space for
the posting of notices and literature by the union, and



employees who are members of unions are permitted to
distribute literature outside working hours. Paragraph
13 a.(3) (b) restricts the material posted or circulated
to union meetings and other specified union activities,
and it declares that such material may not contain
attacks upon any person, group, or organization. In
accordance therewith Respondent supplied the use of three
bulletin boards to the Union - one for each of its three
floors - for the posting of union material.

5. Complainant Rockwell has been employed for
Respondent since 1967 where she was hired as a GS-12
field representative. In 1970 she was promoted to GS-13
as Governmental Relations Coordinator in the Governmental
and Private Sector Relations Division. This division
employed intergovernmental specialists, youth and older
workers specialists, as well as health &nd manpower
specialists. In that position Rockwell represented the
region in all matters concerning interrelated agency
activities, maintaining effective and open liaison with
top-level managers administering poverty-related programs.
In July, 1971 she was promoted to GS-14.

6. The Federal Regional Council was instituted in
1971 as a body composed of Regional Directors of various
socio-economic agencies including OEO who undertake to
make grants to communities. Its purpose is to coordinate
and integrate grant programs and applications in lieu of
each agency acting independently in regard thereto.

While working as Governmental Relations
Coordinator Lorelei Rockwell served as regional representa-
tive to the Region V Regional Council. Director Verduin
acted as Chairman of the Council and Rockwell became
chairwoman of the Council's staff. While the job descrip-
tion called for her working part-time on said Council,
Rockwell worked full time as staff representative on the
Regional Council prior to her reassignment on January 3,
1972. The staff worked with governors and mayors inte-
grating grants and coordinating planning actions, and
its members carried out the Council's decisions.
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7. Rockwell has been a charter member of the Union
herein since 1969. She served as a union steward and
was a member of its grievance committee. In November,
1970 Rockwell became secretary of Local 2816 and served
on the union Executive Committee. As secretary of the
local, she recorded the union meetings, posted them on
the bulletin boards and circulated them to the Executive
Committee as well as, on occasions, to management itself.
Rockwell continued as secretary until about October, 1971
when she was succeeded by Nettie Fisher, although she
recorded the minutes of several monthly union meetings
until the end of that year.

8. The various minutes of union meeting and other
documents posted by the union on the bulletin boards
became the source of considerable displeasure to manage-
ment commencing in late 1970. Respondent objected to
the attacks upon Verduin, Carroll and other employer
representatives. On frequent occasions Verduin spoke
about it to Wayne Kennedy, who was a field representative
for OEO and, during such periods, chief steward for the
local as well as President of the National Council of
OEO locals. Verduin remarked to Kennedy that harmonious
relations with the union could not be maintained until
the minutes were modified or the union ceased posting
its minutes which criticized management so harshly.

9. A discussion ensued between Stern and Rockwell
in late 1971 regarding the minutes posted by the Union.
The Deputy Director had taken down minutes to read them,
and Rockwell objected to his doing so. Whereupon Stern
remarked, "you know, if you are really going to get any-
where, you are going to have to tone down the minutes.
You can't report union minutes that way. You have got
to tone things down." 1/

1/ Complainant's Exhibits 2-6 are copies of union minutes
posted by the Union. Contained therein are running
accounts of disputes with management and statements
accusing (a) Carroll of violating confidentiality in




10. By memo dated February 1, 1972 Respondent
withdrew the privilege accorded the union to post and
distribute union material because of the personal
attacks previously made in such minutes upon manage-
ment contrary to OEO Instruction 711-1. This right to
so post and distribute literature was reinstated sub-
sequently in an undated stipulation, and it was also
agreed therein that the pertinent OEO Instruction 711-1
language in regard to prohibiting personal attacks would
be incorporated in the National Agreement with the Union
covering Respondent's employees.

11. 1In December, 1971 Verduin had a conversation
with Rockwell in which be commented that she should be
defending the Director at the union meetings. When the
employee said she did not believe it was part of her job
to so defend him, Verduin stated Rockwell was being
irresponsible.

12. During 1971 the Union distributed widelv a
list of 33 charges of mismanagement by Verduin. Thereafter,
in the latter part of that year, Stern called Rockwell
into his office. He told her that they knew she was
involved in developing the charges since they could read
her handwriting and she was ruining her career. Rockwell
testified without contradiction that on several occasions
Stern talked to her and remarked that being involved in
the union was ruining her career, and that she was
ruining her chances for further promotion.

13. The Union called a press conference on December
10, 1971 at which 42 employees read a statement on the
steps of the office calling for the removal of Verduin
as Regional Director because of his bad management practices.
Rockwell, who participated in the reading of the statement,
testified that the Union believed Kennedy had been pre-
viously suspended for participation in a prior press

1/ - continued

grievances and being anti-union, (b) Verduin of
getting rid of Kennedy on trumped up charges, (c)
Verduin and Stern of promising Indian leader Stewart
a grant if he signed an affidavit against Rockwell
and Kennedy, (d) Verduin of trying to break the
Union.
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conference. Thus, it was felt that management would
have to take the same action against all others who
attended a press conference.

14. On December 13, 1971 Carroll was called into
Verduin' office. 1In addition to the Director there were
present James 'White Eagle' Stewart, representing the
Indians and several other individuals. Complaints were
made by him thereat about Rockwell in that she was
allegedly working with another faction of Indians (the
Chosa group) and excluding Stewart's group,as a result
of which the Indians were falling apart. Further,
Rockwell is alleged to have suggested that Stewart's
group should arrange a Sit-in for Thanksgiving, and to
also have advised Stewart he could get 100% funding from
OEO for a grant to the Indians. Carroll further testi-
fied Verduin spoke to him later that day, or the next,
and asked whether these facts, if true, would entitle
the Director to discipline Rockwell and remove her from
the Council. Verduin remarked, "this is the last straw,"
that Governor Erbe of the Regional Council and another
individual had complained to him re Rockwell's activism -
that "because of her outspoken words at the meeting
they want me (Verduin) to get somebody else on the staff.
This is the last straw." 2/

Carroll's further testimony reflects that
Verduin asked him if any of the employees who read the
statement on the s*eps of the office could be disciplined.
Although Carroll said he did not think they could be
disciplined, Verduin stated he could not function if
Rockwell was trying to 'get his head' and 'screwing up’
Indian problem -

2/ The truth or falsity of Rockwell's actions vis a vis
- the Indians was never put in issue since the testi-
mony in this regard was heresay. However, Complainant
testified she did advise the Indians matching grants
were not always required and she believed Verduin
knew of her identity with the Chosa group.



15. Apart from her activities as a union representa-
tive, Rockwell was very active on behalf of women's rights
during her employment with Respondent. She was chair-
woman of a Federal Women's Program and compiled statistics
showing the low ratio of women in high jobs. In addition,
she assisted women in preparing EEO complaints, and
testified at EEO hearings on their behalf. Management
prepared statistics to refute those published by Rockwell.

16. In 1968 a program was established by the Civil
Service Commission whereby each agency would select a
Federal Women's Program Coordinator to help enforce the
EEO program on behalf of women. The Coordinator works
to recruit women for high level positions, assists in
their training, and makes appropriate recommendations to
management. In late 1971 an EEO Advisory Committee was
established at the region to select a Coordinator for
Respondent. A vote was taken of the women employees and
a majority voted to select Rockwell as the Women's Pro-
gram Coordinator. Runners up were, respectively, Jean
Kirby and Arnie Swingler. All 3 were members of the
Union herein, and their names were submitted to Verduin
as candidates for the position.

Warren Chapman, Chairman of the EEOAC testified
that the Director asked him for a recommendation as to
which woman should be appointed; that Chapman suggested
Arnie Swingler because the agency was in the midst of an
affirmative action program and he felt a minority women
(Swingler is black) should be selected to further the
career development plan; and, moreover, since Swingler
represented grades 1 thru 6, it offered a good opportunity
for a representative of the lower grades. Chapman urged
these reasons to Verduin in support of his recommendation.
Although he gave no basis for his decision, Verduin
appointed Swignler as Federal Women's Coordinator for
the region.

17. Further uncontradicted testimony by Rockwell,
which I credit, reveals that she had another discussion
with Verduin on December 29, 1971 in his office. The
Director stated that because of her participation in the
press conference he knew she was "after his head." 3/

3/ Rockwell's denial that she ever told Verduin she was
"after his head™ is credited.
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Verduin said he couldn't have her representing him in
dealings with other Federal agencies and she could no
longer continue the work she was doing for the Regional
Council. Further, he remarked that if she did not like
the situation at OEO she should try to find another

job elsewhere. Rockwell replied that she was committed
to carrying out her responsibilities as a Federal employee,
and was interested in fulfilling the objectives of the
OEO. She told Verduin that she was not interested in
another job, but was committed to changing the system
from within.

18. Several days later, on January 3, 1972, Stern
told Rockwell she was being reassigned from her job to
that of Economic Development Specialist. The Deputy said
he had gone through her file to see what else they could
do with her; that in view of her business background this
new job was chosen for her. Stern explained that Rockwell
would monitor a contract which EOEO had with a firm
providing technical assistance to several Community Action
agencies. The employee protested the reassignment but
to no avail.

19. The assignment, which, as Rockwell testified,
became one for 90 days, did not change her grade classi-
fication, but did involve completely new tasks. During
the reassignment period- Stern, who was a GS-15, took over
Rockwell's job as staff representative on the Federal
Regional Council, and two other employees worked for him
doing the same tasks. Prior to the expiration of the 90
days a reorganization of the Region occurred and Stern
was assigned full time as a Council representative. In
the reorganization the Governmental and Private Sector
Relations Division, of which Rockwell was a part, was
abolished, and all its employees were reassigned to a
unit known as Resource and Development. Rockwell's new
position then was that of Senior Citizens Specialist,
and the job of Economic Development Specialist - to which
she had been assigned temporarily - was also abolished.

20. In the summer of 1973 Stern left Region V on
another assignment and the new Regional Director, 4/

4/ Verduin also left the region in 1973.
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Hector Santa Anna, named Rita Braxton to the Council.

In March 1974 the Director changed the staffing of the
Council by assigning four persons to it, on of whom was
Rockwell. The Council job formerly occupied by Rockwell
does not exist in the same respects, and her funtions

do not carry with them the same singular responsibilities.

21. A long term training program for employees of
the various agencies was established by the Civil Service
Commission. Employees are encouraged thereunder to apply
for such training, the agency paying both tuition and
salary. OEO headquarters directed that each of 10 regions
and 13 divisions would nominate two persons, and finally
OEO would submit 6 names to Civil Service Commission as
recommended nominees. 5/

22. A 3-man committee was set up in Region V to
select nominees for the training program. The committee
selected Judith Greene and Lorelei Rockwell. Greene
was the supervisor of the Ohio-Wisconsin branch, and
she applied for training under the program of "Education
for Public Management". Rockwell who worked for the
Government longer than Greene and had more varied ex-
perience, applied for the "Fellowship in Congressional
Operations" training program. On January 31, 1972 Stern
told John Devine, Chief of the Metropolitan Branch of
the region, to prepare 2 memos from the Director, Verduin,
to OEO in Washington. One memo had the names of Rockwell
and Greene as recommended nominees, while the other memo
contained only Greene's name as a nominee. Stern told
Devine to prepare two memos as it was unlikely Verduin
would choose Rockwell and the memo with Greene's name
thereon would be ready for submission. Both memos were

5/ An OEO memo from Washington, dated December 6, 1971,

- states that each Regional office may submit one re-
quest per year. The record reflects this was maxi-
mized to two submissions,thereafter, but it does not
appear whether or not Verduin knew of the change.
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given to the Director who sent to Washington the one
which recommended Greene for long term training. 6/ The
ultimate selection of candidates by Washington for long
term training did not include Judy Greene despite the
recommendation by Respondent's Director.

23. 1In February, 1972, subsequent to the memo
issued by Respondent on February 1, and referred to in
paragraph 10, supra, a leaflet on the union stationery
was circulated in the office entitled "Banned In Region".
This leaflet attacked the February 1 memo, and it accused
Verduin and Carroll of hostility toward the Union and
minorities, as well as depriving employees of free
speech.

24. - Respondent concluded that the distribution of
the aforementioned leaflet was unlawful, and decided to
ascertain who issued and distributed it. On February
24, 1972 Stern called Rockwell into his office. In the
presence of Carroll she was told by Stern that she had
the right to have a union representative present; that
he wanted to talk to her about a leaflet which appeared
on the employees' desks.

25. Rockwell was unable to locate her grievance
steward. She asked Gloria Butler, present treasurer of
the local and former steward thereof, to represent her
at the meeting. Accordingly, both women appeared at the
office and Carroll commenced to interrogate Rockwell re-
garding the leaflet which he said was in violation of the
February 1 memo and Instruction 711. He asked her if she

2/ Verduin did not express to anyone the basis for his
selecting Greene as the region's nominee for the
training program. While the committee gave Greene's
training program priority over Rockwell's, the record
does not show this was revealed to the Director.
Carroll's testimony reveals that Verduin would not
have picked Rockwell as he would not have her repre-
senting him.
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wrote the document, and Rockwell replied it was unfair
to ask that question. Rockwell said Carroll should be
inquiring of the Union as to its preparation since it
bore the Union letterhead. The Deputy Director con-
tinued to query her as to whether she wrote or distri-
buted the leaflet, or whether she knew who did so. The
employee persisted in her refusal to answer, whereupon
Carroll remarked he had been authorized by Verduin to
investigate the source of the circular and thus he
ordered her to answer his questions. Carroll told
Rockwell if she did not answer, "we will take discipli-
nary action against you."7/Rockwell then replied she did
not write or distribute the article nor did she know who
was responsible for its preparation or distribution.
Carroll testified he told Verduin that Rockwell said she
had nothing to do with the leaflet.

CONCLUSIONS

A. Interrogation By Respondent
of Complainant Rockwell

In respect to its questioning of Rockwell on
February 24, 1972 regarding the publication and distribu-
tion of the leaflet "Banned In Region," Respondent denies
that its conduct was violative of the Order. It insists
that since the leaflet attacked management in violation
of Instruction 711-1, the employer was within its rights
in investigating the source of the document. Further,
Respondent asserts this interrogation was not designed

7/ This version of what occurred, as testified to by
Rockwell, is credited. Carroll did not specifically
deny this threat. Further, he testified that he told
Rockwell, by way of an analogy, that if she broke his
lamp and were wearing a union hat she could still be
"disciplined" for breaking the lamp.
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to thwart union organization nor undertaken to pursue
illegal action against any individual. It is argued
that the questioning was conducted in accord with the
National Agreement, and although the contract was not
yet in effect, adherence to Article 15, Section 3
thereof - which governs disciplinary investigations -
demonstrates Respondent's good faith in this regard.

The doctrine has become well entrenched in the
private sector that, absent some legitimate purpose,
such as to resolve doubts of union majority or obtain
views of a union, an employer must not interrogate his
employees regarding their union activities. Forest
Park Ambulance 206 NLRB No. 65, William H. Block Co.
150 NLRB 341. In such instances, interrogation consti-
tutes interference with the rights of employees to feel
free in joining and assisting labpr organizations. The
Assistant Secretary has, in Vaudenberg Air Force Base,
California, A/SIMR No. 383, concluded that likewise in
the federal sector a supervisor's interrogation of em-
ployees with respect to their union affiliation was
violative of Section 19(a) (1) of the Order.

In the case at bar I am not persuaded that Respondent
was entitled to question Rockwell concerning the pur-
ported union leaflet even though it may have contained
attacks on management contrary to Instruction 711-1.
Whatever redress management sought, based on the subject
matter of the leaflet, should have been directed to the
union itself. Interrogating its employees re the docu-
ments authorship and distribution would, in my opinion,
flout the very protection afforded such individuals in
Section 1 of the Order. See Owens-Corning Fiberglass,

146 NLRB 1492. Further, I do not consider that management's

investigation of alleged misconduct which may be subject
to discipline warrants an encroachment on rights so
afforded employees. It would render meaningless this pro-
tection if an employer were permitted, during an investi-
gation of any infraction, to question its workers re-
garding union matters.
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The coereive effect of the interrogation by Carroll
of Rockwell on February 24, 1972 is readily apparent.
Respondent's official threatened the employee with dis-
ciplinary action if she did not respond to his questions
as to who wrote and distributed "Banned In Region" which
appeared on the union letterhead. Since, on its face,
the leaflet purported to be issued by the union herein,
I conclude that interrogating Rockwell in the manner
indicated in respect thereto constituted interference,
restraint or coercion and was violative of 19(a) (1).

B. Alleged Discrimination
Against Complainant Rockwell

Complainant contend that Respondent discrimingted
against Rockwell because of her union activities. They
assert that, based on such activities, Respondent (a)
detailed Rockwell out of a permanent job on January 3,

1972, (b) rejected her for the position of Federal Women's

Program Coordinator, (c) denied her application for a
long term training program.

Respondent insists that Verduin lost confidence and
trust in Rockwell due to her outspoken behavior and
Council activism. This conduct, it argues, was referable
to her attempts to cause the Director's removal and her
divisive tactics in dealing with the Indians. Although
some of Rockwell's acts may have involved concerted acti-
vities - for which the Order offers no protection, her
unionism was not the motivating factor for any action
taken against her. 1In support of an absence of anti-
union animus on its part, Respondent cites Office of
Economic Opportunity, Region V, Chicago, A/SIMR No. 334

wherein the Administrative Law Judge found that Respondent's

conduct in that case was not based on anti-union
considerations. 8/

8/ The Report and Recommendation of the Administrative
Law Judge was adopted by the Assistant Secretary.
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(1) The Detailing of Rockwell
By Respondent on Janaury 3, 1972

It is axiomaticthat an employer, either in the
private or federal sector, may not affect the employment

status of its employees because of their union activities.

However, the motivation behind an employer's actions
toward its employees is not, as here, always easily dis-
cernible. Moreover, conflicting motives may be apparent
from the record, thus making it difficult to determine
whether discrimination exists under the Order.

There is ample evidence herein from which, without
more, an inference could be drawn that Rockwell was de-
tailed or assigned by Respondent to the job of Economic
Development Specialist by reason of her union activities.
The employer demonstrated its hostility toward Rockwell,
based on her union involvement, by the following: (a)
Stern's comment to Rockwell in late 1971 "if you are
really going to get anywhere, you are going to have to
tone down the minutes," (b) Stern's further remark to
Rockwell in 1971, after the union distributed 33 charges
of mismanagement by Verduin, that they knew she was
involved in developing the charges, and she was ruining
her career, and (c) previous statements from Stern to
said employee that she was runing her career and chances
for further promotion as a result of her union adherence.
If no other factors were present or the record did not
disclose convincingly justifiable reasons for removing
Rockwell from her duties as staff representative on the
Regional Council, I would agree with Complainants that
the anti-union animus inherent in the Deputy Director's

9/ Despite their apparent infringement of 19(a) (1), no
finding is made that Stern's statements were viola-
tive of the Order since they were neither alleged in
the complaint nor asserted to be violative thereof.

Y
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statements indicated an illegal motive for the assignment
or detail. 10/

Light is shed on the reasons for thg change in
Complainant's functions through the testimony of Carroll
and Rockwell. Thus, Carroll testified that during thg
meeting he attended on December 13, 1971 with tpe Indian
representative Stewart, Verduin received compla}nts re
Rockwell's dealings with the Chosa group of Indians and
excluding others. Stewart also mentioned thereat that
Rockwell was advising the Indians that they could get
complete funding from OEO. Further, the Director spoke
to Carroll afterward and said that he also received com-
plaints by Council members of Complainant's being out-
spoken at the Council meetings - and this was the "last
straw". Carroll's testimony reveals that Verduin asked
if he could discipline any of the individuals who read
the statement on the steps of the office regarding his
mismanagement and calling for Verduin's removal. When
Carroll replied he did not believe they could be dis-
ciplined, Verduin stated he could not function if Rockyell
was trying "to get his head" and "screwing up" the Indian
problem. In the same vein Verduin spoke to Rockwell on
December 29, 1972 just prior to her assignment. The )
Complainant testified that Verduin spoke to her and said
he knew she was "after his head" because of her partici-
pation in the press conference on December 10; that tpe
Director told Rockwell he couldn't have her representing
him in dealings with other federal agencies, agd she could
not continue to do work for the Regional Council. When
Verduin suggested she might prefer a job elsewherg if she
did not like the situation, Rockwell stated s@e did not
desire another job and was committed to changing the sys-
tem for within.

10/ I do not deem the finding of the Administrative Law

T Judge in A/SLMR No. 334, wherein he concluded Respondent
had no anti-union animus, binding on my determinations.
The facts herein, as well as the individuals involved,
are different from the cited case.
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A careful evaluation of all the evidence herein
impels me to conclude that Rockwell was not detailed
or assigned on January 3, 1972 because of her union
adherence or activities. While the utterances by Stern
regarding Rockwell's unionism may have put her advance-
ment with OEO in jeopardy, I am not persuaded that such
threats by the Deputy Director precipitated Verduin's
removal of Complainant from the Council. The testimony
of both Carroll and Rockwell reveal that Verduin declared
he took this action because of the employee's efforts to
obtain his removal as well as the difficulties she created
with the Indians, and others, through her activism on the
Council. At no time did Verduin refer to Rockwell's
union duties or activities when he explained the basis
for transferring Complainant out of her position.

It is argued that the reasons given by Verduin for
his actions were, in truth, a pretext for the real motive,
i.e., Rockwell's unionism. 1In support of this argument
Complainants advert to the different reasons assigned by
Verduin for his actions when speaking to Carroll and
Rockwell. However, I find no inconsistency in this re-
gard, since I believe his dissatisfaction with Complainant
embraced both her actions as a representative on the
Council and her efforts to obtain Verduin's removal.

These reasons, although expressed separately and at dif-
ferent occasions, still were the basic causes given by
him for the detail. Moreover, there is no supportive
evidence that Rockwell's activities as recording secre-
tary of the union were incompatible with her performing
properly as a Council representative, which might have
provided the Director with a distinct, albeit illegal,
motive for removing Rockwell therefrom.

It is not gainsaid by Complainant that she sought
Verduin's removal from office, and, infact, she communi-
cated to him her feelings in this regard. Thus, it
would be presumptuous to expect the Director to retain,
as his staff representative, an employee on the Regional
Council who labored in opposition to him and sought his
downfall. It is well taken that the Director is entitled
to expect, at least, personal loyalty from his representa-
tive. He could not, as he remarked to Carroll, function
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with his Council aide being so diametrically opposed to
him. Accordingly, I am convinced Verduin's action on
January 3 was, as he stated to both Carroll and Rockwell,
reasonable and consistent with his position as Director,
and I will not infer that it was motivated by the em-
ployee's union activities. Further, I conclude the
detail or assignment by Respondent of Rockwell to the
job of Economic Development Specialist was not discrimi-
natory and did not violate 19(a) (2) of the Order.

(2) Rejection of Rockwell as Federal
Women's Coordinator and (3) Denial To
Rockwell of Long Term Training

Although the record reflects Verduin's reasons for
detailing Rockwell away from her duties as Council repre-
sentative, it is barren as to his motives in refusing to
appoint her Coordinator as well as submit her application
for long term training. Despite the selection by the
female employees of Rockwell to be the Women's Program
Coordinator, the Director appointed Arnie Swingler who
was recommended by the EEOAC chairman, Warren Chapman.
However, no testimony was adduced to indicate why Verduin
rejected Rockwell nor the basis for his solution. 1In
respect to the training program, the record likewise
suffers from a failure to explain the Director's reasons
for not submitting Rockwell's application to Washington.
The committee selected both Judith Greene and Complainant

as prospective trainees for different programs. Neverthe-

less, Verduin refused to transmit Rockwell's name. In
telling Devine, Chief of Metropolitan Branch, to prepare

2 memos of recommendation for Verduin to send to Washington,

- on with and one without Rockwell's name thereon - Stern
stated to him that it was unlikely the Director would
recommend Rockwell.

In thisposture the threats by Stern that Rockwell
would ruin her career, as well as prospects of promotion,
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for the Coordinator appointment and the training program.
Standing alone, with no explanation for Verduin's actions,
these threats give rise to a prima facie case that re-
jection of Rockwell was bottomed on her union activities -
that Respondent accomplished its threatened frustration
of Complainant's career with the agency. The Employer
suggest that Verduin's actions toward Rockwell may have
been in conformity with recommendations of Chapman as to
selecting the Coordinator, and pursuant to the priority
assigned by the committee to Greene's training program
over Rockwell's. However, I am not inclined to speculate
over Verduin's reasons for refusing to select Complainant
in either instance. In the absence of any rebuttal 11/
of the presumptive evidence of discrimination, as estab-
lished by Complainants' testimony, I am constrained to
infer that Verduin's rejection of Rockwell was discrimi-
natorily motivated. Hence, I conclude Respondent violated
19(a) (2) by refusing to appoint Rockwell as Federal
Women's Coordinator; and that it violated said section

of the Order by rejecting her application for a long term
training program - all because of her union activism.

11/ The failure of either Stern or Verduin to testify,
with no explanation offered for such failure, warrants

by virtue of her unionism became significant in attempting
to discover the cause of Respondent's rejection of Rockwell
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an inference that their testimony in these respects
would have been unfavorable to Respondent.



[y

£

&
=
1

- 21 -

Recommendations

Having found that Respondent has engaged in certain
conduct which is violative of Sections 19(a) (1) and (2)
of the Order, I recommend that the Assistant Secretary
adopt the following order designed to effectuate the
purposes of Executive Order 11491. 1In respect to con-
duct alleging a discriminatory detail or assignment by
Respondent of Lorelei Rockwell on January 3, 1972 in
violation of 19(a) (2) of the Order, it is recommended
that the complaint be dismissed.

Recommended Order

Pursuant to Section 6(b) of Executive Order 11491,
as amended, and Section 203.25(b) of the Regulations,
the Assistant Secretary of Labor for Labor-Management
Relations hereby orders, that Office of Economic Oppor-
tunity, Region V, Chicago, Illinois, shall:

1. Cease and desist from:

(a) Interrogating its employees as to the
preparation or distribution of any leaflet, other written
material, issued or published by Local 2816, American
Federation of Government Employees, AFL-CIO, or by any
other labor organization.

(b) Discouraging membership in Local 2816,

American Federation of Government Employees, AFL-CIO,
or any other labor organization, by refusing to select,
appoint, or recommend any employees, for a position or
an office, or for a long term training program, or in
any other manner discriminating against employees in
regard to hire or tenure of employment or any term or
condition of employment.

(c) In any like or related manner interfering
with, restraining, or coercing its employees in the exercise
of rights assured by Executive Order 11491, as amended.

7
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2. Take the following affirmative actions in order
to effectuate the purposes and provisions of Executive
Order 11491, as amended:

(a) Offer to Lorelei Rockwell immediate
appointment or designation as the Federal Women's Program
Coordinator for Region V without prejudice to all the
rights and privileges attached to said position.

(b) If, or when, a long term training program
is in effect for OEO and its regional offices, recommend
Lorelei Rockwell for long term training to the Fellowship
in Congressional Operations program, or to a substantially
equivalent program.

(c) Post at its facility at Office of Economic
Opportunity, Region V, Chicago, Illinois, copies of the
attached notice marked "Appendix" on forms to be furnished
by the Assistant Secretary for Labor-Management Relations.
Upon receipt of such forms they shall be signed by the
Regional Director, Office of Economic Opportunity, Region
V, Chicago, Illinois, and shall be posted and maintained
by him for sixty (60) consecutive days thereafter, in
conspicuous places, including all places where notices
to employees are customarily posted. The Regional
Director shall take reasonable steps to insure that such
notices are not altered, defaced, or covered by any other
material.

(d) Pursuant to Section 203.26 of the Regulations,
notify the Assistant Secretary in writing, within ten (10)
days from the date of this order as to what steps have
been taken to comply herewith.

P
%M/ é///{/z;

WILLIAM NAIMARK [4
Administrative Law Judge

DATED: September 30, 1974
Washington, D. C.




APPENDTIX

NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS

and in order to effectuate the policies of

EXECUTIVE ORDER 11491, LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT interrogate our employees as to the preparation
or distribution of any leaflet, or other written material,
issued or published by Local 2816, American Federation of
Government Employees, AFL-CIO, or by any other labor
organization.

WE WILL NOT discourage membership in Local 2816, American
Federation of Government Employees, AFL-CIO, or any other
labor organization, by refusing or failing to select,
appoint, designate, or recommend employees for any position
or office, or for a long term training program, or in any
other manner discriminating against employees in regard

to hire or tenure of employment or any other term or con-
dition of employment.

WE WILL NOT in any like or related manner interfere with,
restrain, or coerce our employees in the exercise of their
rights assured by Executive Order 11491, as amended.

Agency or Activity

DATED By

Title

78

This Notice must remain posted for 60 consecutive days
from the date of posting, and must not be altered, de-
faced, or covered by any other material.

If employees have any question concerning this Notice or
compliance with its provisions, they may communicate
directly with the Assistant Regional Director, for Labor-
Management Services, U.S. Department of Labor, whose
address is 300 S. Wacker Drive, Chicago, Illinois, 60606.



January 31, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER CLARIFYING UNIT
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

MILITARY DISTRICT OF WASHINGTON,
COMMISSARY DIVISION OFFICE,
CAMERON STATION

A/SLMR No. 478

This case involved a petition for clarification of unit (CU) filed
by the Activity seeking clarification of the status of one employee,
an Administrative Service Assistant, GS-7, located in the Administrative
Branch of the Activity's Commissary Office. The Activity took the position
that the incumbent was a supervisor and, therefore, should be excluded
from the unit. The exclusive representative, the National Federation of
Federal Employees, Local 1622 (NFFE), contended that the incumbent was
not a supervisor within the meaning of Section 2(c) of Executive Order
11491, as amended.

The Assistant Secretary concluded that the incumbent was not a
supervisor within the meaning of Section 2(c) of the Order. Thus, he found,
among other things, that the incumbent did not hire, transfer, suspend,
promote, discharge, or adjust grievances, nor effectively recommend any
such action; any direction given to the three employees with whom she
works was routine in nature not requiring the use of independent judgement;
and such performance evaluations as she may be required to make were
routine in nature, did not require the use of independent judgement and
were not shown to be effective.

Accordingly, the Assistant Secretary clarified the exclusively
recognized unit by including within the unit the position of Administrative
Service Assistant, GS-7,
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A/SLMR No. 478
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

MILITARY DISTRICT OF WASHINGTON,
COMMISSARY DIVISION OFFICE,
CAMERON STATION

Activity-Petitioner
and Case No. 22-5366(CU)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 1622

Labor Organization

DECISION AND ORDER CLARIFYING UNIT

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Howard King. The
Hearing Officer's rulings made at the hearing are free from prejudicial
error and are hereby affirmed.

Upon the entire record in this case, including the parties' briefs,
the Assistant Secretary finds:

The Activity-Petitioner filed a petition for clarification of an
existing unit of all General Schedule employees of the Military District
of Washington, Commissary Division Office, Cameron Station, for which
the National Federation of Federal Employees, Local 1622, herein called
NFFE, is the exclusively recognized representative. Specifically, the
Activity-Petitioner seeks to clarify the status of an employee in the
job classification of Administrative Service Assistant, GS-7, who it
contends should be excluded from the unit on the basis that such
employee is a supervisor within the meaning of Section 2(c) of the Order.
On the other hand, the NFFE asserts that the employee in question is
not a supervisor within ther'meaning of Section 2(c) of the Order and,
therefore, should be included in the unit., In addition, the NFFE alleges
that the Activity should be estopped from raising the issue herein
because the incumbent employee's name appeared on an eligibility list in
the recent election in which the NFFE was certified as the exclusive



representative and the Activity failed to challenge her when she appeared
at the polls to cast her vote. 1/

The record reveals that the position of Administrative Service
Assistant, GS-7, is located in the Administrative Branch of the Commissary
Office and that the employee occupying this position has held the
position for over three years. The incumbent employee has certain
responsibilities with respect to central mail control, central publi-
cations control, personnel liaison, records and forms control, and the
preparation of various administrative reports involving such matters as
manpower cost, performance, civilian strength, and overtime. Although
the incumbent employee's job description reads that she would direct
three to four employees in accomplishing these responsibilities, the
record reflects that, except for a brief period when the job description
was first drafted, the incumbent has worked directly with only one
employee whose classification is Administrative Service Clerk.
to the above-noted responsibilities, the record reveals that the incumbent
recently has had added certain responsibilities with respect to two key
punch operators also located in the Administrative Branch of the
Commissary Office.

While the incumbent receives general supervision from the Chief of
the Administrative Branch, the evidence establishes that the Chief of
the Commissary Division, who has authority over the Chief of the
Administrative Branch, on occasion, makes assignments directly to the
incumbent or to the Administrative Service Clerk. Moreover, the record
reflects that the Branch Chief, who is located in the incumbent's office,
also makes assignments, on occasion, directly to the Administrative
Service Clerk and to the keypunch operators and that the incumbent does
not attend supervisory staff meetings with the Division and Branch Chiefs.

The evidence establishes that the assignment of duties to the
Administrative Service Clerk by the incumbent are routine as both the
incumbent and the Clerk know their work and perform their functions with
little job related communication. In this connection, the record testi-
mony reflects also that the incumbent spends at least ninety percent of
her time performing her own work as opposed to assigning work to or
checking the work of the Administrative Service Clerk. With respect to
the assignment of work to the two keypunch operators, the record reveals
that work flows to them automatically and that the incumbent may only
check on them once a week, even though they are in the next room.

While the incumbent may interview job applicants, the evidence
establishes that she does not have authority to hire, transfer, suspend,
promote, or discharge employees, or effectively to recommend such action.
With respect to the granting of rewards or the taking of disciplinary
action, there was no evidence presented to establish that the incumbent
ever exercised any authority in this regard or effectively recommended
such action. Further, although the incumbent may be involved in the

In addition

1/ 1In view of the disposition herein, I find it unnecessary to pass upon
the question of estoppel raised by the NFFE.
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resolution of problems relating to the Administrative Service Clerk and
the two keypunch operators and can approve leave for these employees,
with the concurrence of her supervisor, the record does not establish
that she can effectively resolve or recommend the adjustment of
employee grievances, or that her granting of leave is of such a nature
as to require the use of independent judgement, or is exercised under
other than well established guidelines.

While the incumbent has prepared an employee appraisal form with
respect to Administrative Service Clerk on at least four occasions, and
it is indicated that she may perform a similar function in the future
for the two keypunch operators, the record reveals that the form involved
requires little discretion as only one of three boxes (outstanding,
satisfactory, or unsatisfactory) is to be checked off and that the
incumbent has never checked other than the satisfactory box for the
Administrative Service Clerk. Moreover, the record reflects that the
Administrative Service Clerk was told by the incumbent that the form
should have been marked outstanding at the time of her last appraisal,
but than an outstanding appraisal would never go through the front office.
Further, the incumbent's supervisor indicated that he does not consider
the appraisal to reflect discretion and there is no evidence that any
such appraisals prepared by the incumbent would be effective for promotion
or other purposes.

Based on the foregoing circumstances, I find that the evidence is
insufficient to establish that the Administrative Service Assistant,
GS-7, is a supervisor within the meaning of Section 2(c) of the Order.
Thus, with respect to the three employees with whom the incumbent works,
she does not hire, transfer, suspend, promote, discharge, or adjust
grievances, nor does she effectively recommend any such action, and such
direction and assignment of duties as the incumbent does provide these
employees is routine in nature not requiring the use of independent judge-
ment. Moreover, such performance evaluations as she may be required to
make are routine in nature, do not require the use of independent judge-
ment and are not shown to be effective, and such leave as she approves is
done with the concurrence of her supervisor and is not shown to be outside
well established guidelines or the result of the exercise of independent
judgement. Thus, in sum, I find that the evidence is insufficient to
establish that the authority vested in the Administrative Service
Assistant, GS-7, is other than routine or clerical in nature and requires
the exercise of independent judgement. Accordingly, I find that the
Administrative Service Assistant, GS-7, 2/ is not a supervisor within
the meaning of 2(c) of the Order, and that the employee in this
classification should be included within the unit.

2/ Although the Activity's petition indicates that it contended also that
the incumbent was engaged in Federal personnel work in other than a
purely clerical capacity, the Activity did not advance this contention
at the hearing or in its post-hearing brief. Under the circumstances,
therefore, I find that the evidence is insufficient to establish that
the incumbent is engaged in Federal personnel work in other than a
purely clerical capacity.
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ORDER

IT IS HEREBY ORDERED that the unit sought to be clarified herein,
in which certification as the exclusive representative was granted to the
National Federation of Federal Employees, Local 1622, on or about
January 25, 1974, for all employees of the Military District of Washington,
Commissary Division Office, Cameron Station, be, and it hereby is,
clarified by including in said unit the position of Administrative
Service Assistant, GS-7.

Dated, Washingtom, D.C.
January 31, 1975

Cltf Fowny

Paul J. Fasser, Jr., 551stant Secretary of
Labor fér Labor-Management Relations

4
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January 31, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER CLARIFYING UNIT
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U. S. DEPARTMENT OF AGRICULTURE,
AGRICULTURAL RESEARCH SERVICE,

EASTERN REGIONAL RESEARCH CENTER (ERRC),
PHILADELPHIA, PENNSYLVANIA

A/SLMR No. 479

This case involves a petition for clarification of unit filed by the
American Federation of Government Employees, Local 1331, AFL-CIO, seeking
to clarify its existing unit to reflect a change in the designation of
the Activity, and to clarify the status of certain employees designated
as Project Leaders and of certain named non-Project Leaders, including a
Millwright, a Stockhandler, and a Physical Science Administrator. 1In
disagreement with the Petitioner who contended that none of the above
were supervisors or management officials, the Activity contends that the
Physical Science Administrator, who is Assistant to the Director of the
Activity, is a management official, and that the other employees involved
are supervisors as they responsibly direct the work of others and evaluate
their performance.

The Assistant Secretary found that the employees designated as
Project Leaders are supervisors within the meaning of Section 2(c) of the
Order. He noted that under the terms of the parties' current negotiated
agreement, Project Leaders participate in the first step of the grievance
procedure and possess the authority to adjust grievances at that level.
In this regard, the Assistant Secretary noted that prior decisions have
held that individuals possessing such authority are supervisors within
the meaning of the Order. Cf. Department of the Navy, United States Naval
Weapons Center, China Lake, California, A/SLMR No. 297, FLRC No. 72A-11,
and Department of the Navy, Mare Island Shipyard, Vallejo, California,
A/SLMR No. 298, FLRC No. 72A-12.

The Assistant Secretary found that the employees named as non-Project
Leaders do not possess the indicia of supervisory authority set forth in
Section 2(c) of the Order. In this regard, the Assistant Secretary noted
that although the non-Project Leaders are responsible for scientific
research in certain scientific areas and have employees or student em-
ployees assigned to them, they are under the direction of a Research
Leader or a Project Leader, they function merely as team leaders, and they
have a senior to junior employee relationship with those employees assigned
to them. Further, he noted that although some of the non-Project Leaders
have evaluated the performance of employees assigned to them, there was no
evidence indicating that the evaluations were effective or required the
use of independent judgment.



The Assistant Secretary found that the Millwright and the Stock-
handler are work leaders rather than supervisors. With regard to the
Millwright, the Assistant Secretary noted that he and the employees
assigned to him work as a crew and although the Millwright assigns the
crew tasks to be performed on a day-to-day basis, he does not perform
any supervisory functions requiring the use of independent judgment.
The Assistant Secretary noted that the Stockhandler and the employees
assigned to him work as a crew under the supervision of the Activity's
Purchasing Agent, and that their work is of a routine nature.

With respect to the Physical Science Administrator, who is Assistant
to the Director, the Assistant Secretary noted that he establishes and
maintains contact with industrial, farm commodity and consumer organiza-
tions to encourage the interchange of scientific knowledge and prepares
reports on the results of industrial studies for the Director and his
staff for overall planning and direction of research programs. Under
the circumstances, the Assistant Secretary found that the Physical
Science Administrator is not a management official within the meaning of
the Order but, rather, is an employee rendering resource information or
recommendations with respect to existing policies.

Accordingly, the Assistant Secretary ordered that the unit
be clarified to reflect the requested change in the designation of the
Activity, that the named non-Project Leaders, the Millwright, Stock-
handler and Physical Science Administrator be included within the unit,
and that the named Project Leaders be excluded from the unit.
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A/SLMR No. 479

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U. S. DEPARTMENT OF AGRICULTURE,
AGRICULTURAL RESEARCH SERVICE,

EASTERN REGIONAL RESEARCH CENTER (ERRC),
PHILADELPHIA, PENNSYLVANIA

Activity

and Case No. 20-4432(CU)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1331, AFL-CIO

Petitioner

DECISION AND ORDER CLARIFYING UNIT

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Darwin L. Steelman.
The Hearing Officer's rulings made at the hearing are free from prejudi-
cial error and are hereby affirmed.

Upon the entire record in this case, including a brief filed by the
Activity, the Assistant Secretary finds:

The Petitioner, American Federation of Government Employees,
Local 1331, AFL-CIO, herein called AFGE, the exclusive representative of
employees of the Eastern Regional Research Center (ERRC), 1/ seeks by the
instant petition for clarification of unit to clarify the existing exclu-
sively recognized unit to reflect the change in administrative designation
resulting from a reorganization. In this regard, the parties stipulated
that the unit description should read:

All professional and nonprofessional employees
of the Eastern Regional Research Center,
Agricultural Research Service, U.S. Department

1/ On November 24, 1964, the AFGE was granted exclusive recognition for
all employees of the Eastern Utilization Research and Development
Division (EURD), Agricultural Research Service (ARS). The record
reveals that as a result of subsequent reorganization within the ARS,
the EURD was designated as the ERRC.



of Agriculture, excluding management officials,
supervisors, employees engaged in Federal per-
sonnel work in other than a purely clerical
capacity, and confidential employees. 2/

The parties also stipulated that, by its petition herein, the AFGE
seeks to clarify the status of certain employees designated as Project
Leaders, certain named non-Project Leader employees classified as Research
Chemist, Chemist, Mathematician, Research Physicist, Chemical Engineer,
and certain named employees classified as Millwright, Stockhandler, and
Physical Science Administrator. In this connection, the Activity contends
that the Physical Science Administrator, who is Assistant to the Director
of the Activity, is a management official, and that the other employees
involved are supervisors within the meaning of Section 2(c) of the Order
as they responsibly direct the work of others and evaluate their per-
formance. The AFGE, on the other hand, contends, in essence, that the
Physical Science Administrator is not a management official and that the
other disputed employees are not supervisors but, rather, are team leaders
who are responsible merely for the completion of research assignments and
for providing technical assistance to those employees who are assigned
to them.

The Activity, headed by a Director, is one of the major research
centers of the ARS and is one of five of such Activities responsible to
the Northeastern Regional Deputy Administrator. It has approximately
335 employees and its mission essentially is scientific research in agri-
cultural production, marketing, utilization of agricultural products,
nutrition and other phases of consumer research. The Activity's research
mission is performed in seven laboratories, §/ and involves the initiation,
termination, expansion and contraction of research projects. Also included
within the Activity are supportive services furnished by the Offices of the
Director, Administrative Management, and Plant Management. The record
reveals that each of the Activity's seven laboratories is headed by a Lab-
oratory Chief who reports to the Director and that Laboratory Chiefs have

2/ The unit inclusions and exclusions appear as amended at the hearing.
It was noted that the parties' stipulation did not specifically
exclude guards. As there is no evidence as to whether guards are
employed at the Activity and, if so, whether they were included
within the recognized unit, I will neither include nor exclude
guards with respect to the unit sought to be clarified.

3/ Dairy Products; Physical Chemistry; Plant Products; Animal Fat Products;
Engineering and Development; Hides and Leather; and Meat.

83

overall responsibility for the employees in their respective laboratories.
Under the Laboratory Chiefs there are Research Leaders 4/ and Project
Leaders. 5/

The record reveals that a Project Leader is in charge of a research
problem and is responsible for completing the project and submitting a
final report to his Research Leader. The evidence establishes that under
the terms of the parties' current negotiated agreement a Project Leader
is the first level in the administration of the grievance procedure. 6/

Under the circumstances of this case, I find that the designated
Project Leaders listed in footnote 5 above are supervisors within the
meaning of Section 2(c) of the Order. In prior decisions it has been
held that if the evidence is sufficient to establish that the individuals
involved possess the authority to adjust grievances,such individuals should
be considered as supervisors within the meaning of the Order, irrespective
of whether the step of the grievance procedure involved is characterized as
an informal stage and irrespective of whether the decision at such step is
appealed and reversed. l/ The evidence herein indicates that under the

ﬁ/ The titles of Laboratory Chief and Research Leader are official
working titles for employees classified as Supervisory Research Chemist
or Supervisory Research Chemical Engineer, as may be appropriate. The
designated working title of Project Leader is an informal one that has
been used over the years by the Activity.

5/ The Activity's designated Project Leaders are: (a) Research Chemists
H. Susi, O. Parks, A. Tansma, R. Townend,E. Talley, J. Fox, V. Holsinger,
E. Heisler, W. Happick, D. Bailey, S. Mozersky, R. Benedict, E. Harris,
L. Lakritz, J. Pettinati; (b) Research Chemical Engineers J. Sullivan,
M. Komanowsky, E. Schoppet, E. Strolle; (c) Chemical Engineer
M. Kozempel; and (d) Microbiologist A. Everett.

6/ The current negotiated agreement, executed by the parties on October 30,

1973, and approved on December 6, 1973, has a term of two years.
Article XIX, Section 5 of the agreement designates to the Project
Leader the authority to adjust grievances at the first step of the
negotiated grievance procedure.

7/ See Department of the Navy, United States Naval Weapons Center, China

Lake, California, A/SIMR No. 297, FLRC No. 72A-11, and Department of
the Navy, Mare Island Shipyard, Vallejo, California, A/SLMR No. 298,
FLRC No. 72A-12.
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terms of the parties' negotiated agreement the designated Project Leaders
participate in the first step of the grievance procedure and posséss the
authority to adjust grievances at that level. Under these circumstances,
I find that the employees designated as Project Leaders are supervisors
within the meaning of Section 2(c) of the Order and, therefore, should

be excluded from the unit.

The record reveals that those non-Project Leader employees listed
below 8/ are responsible for scientific research in certain scientific
areas under the direction of a Research Leader or a Project Leader. In
the normal work situation, an employee or employees with expertise within
the scope of a particular research problem, or student employees, are
assigned to these non-Project Leader employees who act as their leader.
When the leader of the group receives an assignment, the problem is dis-
cussed within the group to determine the objectives and the direction of
the project, and the group members present their views to the Research
Leader or Project Leader before a decision is made. During the progress
of its research, the group operates informally with its members assisting
and consulting with each other, or with others outside the project. The
group leader reports the group's normal operations and accomplishments to
the Research Leader or Project Leader. If there is a technical disagree-
ment within the group, the opinion or advice of its Research Leader or
Project Leader is sought. In this regard, the record indicates that a
group leader does not have the authority to change the overall goals of a
research problem. Although the record reveals that some of the non-
Project Leaders have evaluated the performance of employees assigned to
them, there was no evidence to indicate that such evaluations were
effective or required the use of independent judgment. 9/

Based on the foregoing, I find that the non-Project Leaders listed
in footnote 8 above do not possess the indicia of supervisory authority
set forth in Section 2(c) of the Order and, therefore, are not supervisors
within the meaning of the Order. In my view, the evidence herein indicates
that the non-Project Leaders function merely as team leaders and that their
relationship with the employees assigned to them is one of a senior employee

8/ The non-Project Leader employees in question include:(a) Research

~  Chemists R. Peterson, M. Thompson, M. Groves, E. Bingham, R. Greenberg,
R. Barford, R. Carroll, F. Luddy, E. Kalan, J. Weil, T. Foglia,
H. Kenney, L. Scroggins, E. Jordan, E. Saggese, F. Smith, W. Pfeffer,
A. Bilyk, W. Noble, M. Happich; (b) Chemist T. Pensabene; (c) Mathema-
tician V. Metzger;(d) Research Physicist C. Dooley; and (e) Chemical
Engineer C. Panzer.

9/ Although the record also reveals that some of the research group leaders

" have evaluated the performance of student employees assigned to them,
these evaluations were utilized solely for the purpose of grading the
student employees for scholastic purposes and were not related to their
employment.

A
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to a junior employee. In this regard, it was noted that each team is
restricted effectively to conducting research in a particular scientific
area, and various aspects of the research are assigned to members of the
team, including the team leader. Thus, the evidence overall does not
establish that the team leader responsibly directs the activities of his
team members or performs any other supervisory functions with respect to
such team members which require the use of independent judgment. Accord-
ingly, I find that the above-listed non-Project Leaders should be
included within the unit,

Millwright and Stockhandler

The record reveals that Lawrence J. Keohane, Millwright GS-11, is
under the supervision of the head of the Design and Development Section,
Chemical Engineering Division, Engineering and Development Laboratory,
and that he has one Millwright, one Maintenance worker, and a student
employee assigned to him. As a crew, these employees install and maintain
chemical process equipment and Keohane assigns the crew the particular
tasks they are to perform on a day-to-day basis, werks with them, and
gives routine technical guidance as needed. The evidence establishes that
Keohane normally is ordered to carry out a particular assignment by his
supervisor and that, in case of difficulty, he consults with his supervisor.
Keohane testified that while he had been a supervisor from 1964 to 1971
he has not held such title since 1971 and has not been informed that he is
a supervisor.

The evidence establishes, in essence, that Keohane currently does not
perform any supervisory functions requiring the use of independent judgment.
Under these circumstances, I find that he is merely a work leader and is
not a supervisor within the meaning of Section 2(c) of the Order. Accord-
ingly, he should be included within the unit.

Samuel F. Staton, Stockhandler, GS-5, is under the supervision of the
Activity's Purchasing Agent. He has a Stockhandler WG-4 and a part-time
summer employee working with him. Their work consists of receiving,
storing and distributing supplies, and the evidence establishes that, for
the most part, the work performed is routine. Staton testified that he
does not exercise any supervisory authority over the employees working
with him but, rather, they work together as a team and that he has never
been informed that he is a supervisor. Under these circumstances, I find
that Staton is merely a work leader and is not a supervisor within the
meaning of the Order. Accordingly, he should be included within the unit.

Physical Science Administrator

Robert L. Miller, the Physical Science Administrator, who is the
Assistant to the Director for Industrial Development, testified that his
duties essentially are of a public relations nature in that he promotes
the policies and research development which have been accomplished by the
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Activity. The evidence establishes that his responsibilities require
that he establish and maintain contacts with industry and industrial
organizations, farm commodity and consumer organizatiomns, and others,
regarding industrial and development programs in order to encourage the
interchange of scientific and technical knowledge. In this regard, he
prepares reports on the results of industrial development studies for
the Director and the Activity's staff for the overall planning and di-
rection of research programs and attends meetings conducted by the
Director of the Activity on general policy matters relating to improve-
ments or changes in the Activity's operations. The record reveals that
Physical Science Administrator Miller has no employees under his
supervision.

Based on the evidence herein, I find that Physical Science Adminis-
trator Miller is not a management official within the meaning of the
Order. Thus, he does not participate in the formulation or determination
of Activity policy. Rather, the evidence establishes that his various
functions are in the nature of an employee rendering resource information
or recommendations with respect to existing policy. 10/ Under these
circumstances, I find that Physical Science Administrator Miller is not
a management official. Further, as the record reveals that Miller has no
subordinate employees, I find that he is not a supervisor within the
meaning of the Order. Accordingly, Physical Science Administrator Miller
should be included within the unit.

ORDER

IT IS HEREBY ORDERED that the unit sought to be clarified herein, in
which exclusive recognition was granted to the American Federation of
Government Employees, Local 1331, AFL-CIO, on November 24, 1964, be, and
it hereby is, clarified to read as follows:

All professional and nonprofessional employees of
the Eastern Regional Research Center, Agricultural
Research Service, U.S. Department of Agriculture,
excluding confidential employees, employees engaged
in Federal personnel work in other than a purely
clerical capacity, management officials, and super-
visors as defined in the Order.

10/ Cf. United States Department of Health,Education and Welfare, Regional

Office VI, A/SIMR No. 266 and Department of the Air Force, Arnold
Engineering Development Center, Air Force Systems Command, Arnold Air

Force Station, Tennessee, A/SIMR No. 135.
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IT IS FURTHER ORDERED that the unit sought to be clarified herein,
in which exclusive recognition was granted to the American Federation of
Government Employees, Local 1331, AFL-CIO, on November 24, 1964, be,and
it hereby is, clarified by including in the above-designated unit those
employees listed in footnote 8 as non-Project Leaders, Millwright Keohane,
Stockhandler Staton and Physical Science Administrator Miller, and by
excluding those employees with the designation of Project Leader listed
in footnote 5.

Dated, Washington, D.C.
January 31, 1975

ol Lo

Paul J. Hasser, Jr., Assistant Secretary of
Labor for Labor-Management Relations
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January 31, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF DEFENSE,

DEPARTMENT OF THE AIR FORCE,

AIR FORCE RESERVE,

928th TACTICAL AIRLIFT GROUP (AFRES)
CHICAGO, ILLINOIS

A/SLMR No. 480

The Petitioner, National Federation of Federal Employees, Local 739
(NFFE), sought to represent a unit of all General Schedule (GS) and Wage
System (WS) employees, including professionals, of the Base Civil
Engineering Division of the 928th Tactical Airlift Group, excluding all
custodians, firefighters, management officials, employees engaged in
Federal personnel work in other than a purely clerical capacity and super-
visors and guards as defined in Executive Order 11491, as amended. The
Activity contended that the proposed unit was inappropriate. It asserted
that the Civil Engineering Division employees should be part of a broader
activity-wide unit and that the claimed unit would be detrimental to
effective dealings and efficiency of agency operationms.

The Civil Engineering Division is one of several divisions of the
Activity at the O'Hare International Airport Reserve Facility. It provides
a support function to the reserve facility and employs approximately 100
employees.

The Assistant Secretary concluded that the claimed unit was not
appropriate for the purpose of exclusive recognition under the Order. 1In
this connection, it was noted that certain employees of the Activity,other
than those in the claimed unit, have the same job classification as certain
of the claimed employees and that all employees of the Activity are covered
by the same personnel policies and practices. Moreover, the Assistant
Secretary found that a number of employee transfers, details and temporary
assignments have occurred involving employees in the unit sought and other
Activity employees. Under these circumstances, the Assistant Secretary con-
cluded that the claimed employees do not possess a clear and identifiable
community of interest and that to separate such employees from other
Activity employees with whom they share a community of interest would
effectuate an artificial division among the employees resulting in a frag-
mented unit which would not promote effective dealings or efficiency of
agency operations. Accordingly, he ordered that the petition be dismissed.

.
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A/SLMR No. 480

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF DEFENSE,

DEPARTMENT OF THE AIR FORCE,

AIR FORCE RESERVE,

928th TACTICAL AIRLIFT GROUP (AFRES)
CHICAGO, ILLINOIS 1/

Activity
and Case No. 50-11113(RO)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 739 2/

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Ronald S. Lehman.
The Hearing Officer's rulings made at the hearing are free from preju-
dicial error and are hereby affirmed.

Upon the entire record in this case, including the brief filed by the
Activity, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The Petitioner, National Federation of Federal Employees,
Local 739, herein called NFFE, seeks an election in a unit of all General
Schedule (GS) and Wage System (WS) employees, including professionals, of
the Base Civil Engineering Division of the 928th Tacticgl Airlift Group,
excluding all custodians, firefighters, management officials, employees
engaged in Federal personnel work in other than a purely clerical capacity,
and supervisors and guards as defined in Executive Order 11491, as amended.3/

1/ The name of the Activity appears as amended at the hearing.
2/ The name of the Petitioner appears as amended at the hearing.

3/ The unit description appears as amended.



The Activity contends that the proposed unit is inappropriate. In this
regard, it asserts that the Civil Engineering Division employees should be
part of a broader activity-wide unit, and that the claimed unit would be
detrimental to effective dealings and efficiency of agency operations.

The 928th Tactical Airlift Group has two significant missions. One
mission is to provide dual unit training in tactical aircraft and to
achieve a combat-ready capability to provide tactical airlift support for
airborme forces, equipment, supplies and aero-medical evacuation within a
theater of operation. Of equal importance is its mission to function as a
host unit and to operate and maintain the Air Force Complex at O'Hare
International Airport in order to provide a facility for the training of
Air Force and Air National Guard Reservists in the Chicago, Illinois, area.
In addition, it represents the Air Force in the Chicago area and provides
logistical support to on and off base tenants.

The record reveals that the Activity is located on the Chicago O'Hare
International Airport Reserve Facility and employs approximately 300 em-
ployees. It includes several divisions among which are: Security, Trans-
portation, Satellite Supply, Public Information, Flying Safety, Consolidated
Base Personnel, Training, Logistics, Aircraft Maintenance, Civilian
Personnel, and Civil Engineering. 4/ The record indicates that there are
approximately 100 employees in the Civil Engineering Division which provides
a support function to the facility. Specifically, it has the responsibility
for maintaining the grounds, for providing utilities for host organizations
and tenants, and for the building program. Its functions include maintenance,
repairs, minor construction, and major construction involving new buildings.
The Division has employees in the following classifications: Secretary,
Clerical Assistant, Clerk-Typist, Engineering Draftsman, Construction and
Maintenance Inspector, Repair and Maintenance Estimator, Production Con-
troller, Realty Specialist, Accounts Maintenance Clerk, Engineering
Equipment Operator, Maintenance Mechanic, Motor Vehicle Operator, Laborer,
Carpenter, Painter, Plumber, Sheet Metal Mechanic, Electricianm, Electrician
(High Voltage), Pipefitter, Boiler Plant Operator, Air Conditioning Equipment
Mechanic, Boiler Fireman, Fuels Distribution System Mechanic, Programs
Planning Technician, and Welder.

The evidence establishes that certain of the above classifications -
i.e., Secretary, Motor Vehicle Operator and Painter - also are found at
the Activity in positions occupied outside of the proposed unit. Moreover,
The record reveals that all of the Activity's employees, including those in
the claimed unit, are serviced by the same personnel office and that per-
sonnel policies with regard to merit promotions, reductions in force, leave,
and appeal and grievance procedures apply to all of the Activity's employees,
including those in the Civil Engineering Division. Further, the evidence

4/ Exclusive recognition has been granted in three units at the Activity.

~ The International Association of Firefighters represents a unit of
firefighters; the International Federation of Federal Police represents
a unit of guards; and the NFFE represents a unit of custodial employees.
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indicates that in the past two years there have been a number of transfers
and details between employees of the Civil Engineering Division and em-
ployees of other divisions of the Activity. 5/

Based on the foregoing, I find that the claimed unit is not appropriate
for the purpose of exclusive recognition under Executive Order 11491, as
amended. Thus, as noted above, the record reflects that certain employees
of the Activity, other than those in the claimed unit, have the same job
classification as certain of the claimed employees, and that all employees
of the Activity are covered by the same personnel policies and practices.
Moreover, there is evidence that a number of employee transfers, details and
temporary assignments have occurred involving employees in the unit sought
and other Activity employees. Under these circumstances, I find that the
claimed employees do not possess a clear and identifiable community of
interest and that to separate such employees from other Activity employees
with whom they share a community of interest would effectuate an artificial
division among the employees resulting in a fragmented unit which would not
promote effective dealings or efficiency of agency operations. Accordingly,
I shall order that the NFFE's petition herein be dismissed.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 50-11113(RO) be,
and it hereby is, dismissed.

Rl o

Paul J. ’%sser, Jr.,lAssistant Secretary of
Labor for Labor-Management Relations

Dated, Washington, D.C.
January 31, 1975

5/ With regard to transfers during this period, it appears that seven
employees were reassigned from the Civil Engineering Division to other
divisions of the Activity and that approximately eight employees were
reassigned from other divisions to the Civil Engineering Division.
Further, during this period, the record indicates that a number of de-
tails and temporary assignments have occurred involving employees of
the Civil Engineering Division and other divisions of the Activity.
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January 31, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER AMENDING RECOGNITION
AND CLARIFYING UNITS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. DEPARTMENT OF TRANSPORTATION,

FEDERAL AVIATION ADMINISTRATION,

NATIONAL AVIATION FACILITIES EXPERIMENTAL CENTER,
ATLANTIC CITY, NEW JERSEY

A/SLMR No. 481

The three cases involved in this proceeding arose subsequent to a
reorganization at the National Aviation Facilities Experimental Center
(Activity) and affected the exclusively recognized units of guards and fire-
fighters.

By its petition for amendment of recognition, the Activity sought to
amend the name of the organizational location of the guard unit to reflect
a change precipitated by the reorganization and to amend the terminology
used to describe the covered employees. The exclusive representative, the
American Federation of Government Employees, AFL-CIO, Local 2335 (AFGE)
agreed with the proposed change in the organizational location of the unit
and to that portion of the proposed amendment which sought to describe the
covered employees as "General Schedule Police'; however, the AFGE objected
to the inclusion of the term "Uniformed" in the proposed amendment as
unnecessary.

The Assistant Secretary concluded that the Activity's reorganization
affected neither the unit's composition or size, nor did it affect the
functions or the immediate supervision of the covered employees and, con-
sistent with the parties' agreement, he amended the prior recognition to
conform to the existing circumstances resulting from the change in the
designation of the exclusively recognized unit's organizational location.
In addition, he concluded that the designation of General Schedule Uni-
formed Police was consistent with the parties' intention as to the scope
of the unit when exclusive recognition was accorded, and he amended the
recognition accordingly.

By a petition for clarification of unit, the AFGE sought to clarify
the guard unit at the Activity to include all sergeants (Supervisory
Policeman, GS-5). The Activity maintained that the sergeants were super-
visors within the meaning of Section 2(c) of the Order and, therefore,
should be excluded from the unit. The record disclosed that the employees
in the disputed job classification, Supervisory Policeman, GS-5, had two
distinct organizational titles, i.e., shift and desk sergeant, with an
accompanying divergence in their respective duties. The Assistant Secre-
tary found that employees bearing the organizational title of shift
sergeant within the classification of Supervisory Policeman, GS-5, were
supervisors within the meaning of the Order and, therefore, should be

88

excluded from the unit, but that the desk sergeant did not possess the
indicia of supervisory authority as set forth in Section 2(c) of the
Order. Accordingly, he ordered that the unit be clarified consistent
with these findings.

In the third case, the Activity sought to amend the designation of
the organizational location of the unit of firefighters named in the
exclusive recognition and to add the designation "General Schedule" to
the organizational title used to describe the covered employees. The AFGE
agreed with the proposed changes in the designation of both the organiza-
tional location and the terminology used to describe the covered employees.
As the record reflected that the reorganization had no effect on either
the composition or the size of the unit, and that all of the employees in
the exclusively recognized unit were, in fact, in the General Schedule
series and continued to perform the same functions under the same immedi-
ate supervision, the Assistant Secretary amended the exclusive recognition
to conform to the existing circumstances.
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A/SILMR No. 481
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U.S. DEPARTMENT OF TRANSPORTATION,
FEDERAL AVIATION ADMINISTRATION,
NATIONAL AVIATION FACILITIES
EXPERIMENTAL CENTER,

ATLANTIC CITY, NEW JERSEY

Activity-Petitioner

and Case Nos. 32-3073(AC),
32-3129(cCU),
32-3074(AC), and

AMERICAN FEDERATION OF GOVERNMENT 32-3130(CU)

EMPLOYEES, AFL-CIO, LOCAL 2335 1/

Labor Organization-Petitioner

DECISION AND ORDER AMENDING RECOGNITION AND CLARIFYING UNITS

Upon petitions duly filed under Section 6 of Executive Order 11491,
as amended, a comsolidated hearing was held before Hearing Officer
Charles L. Smith. 2/ The Hearing Officer's rulings made at the hearing
are free from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, including briefs filed by the
Activity-Petitioner, the Assistant Secretary finds:

The three cases involved in this proceeding affect solely the exclu-
sively recognized units of guards and firefighters at the Activity. As a
result of a March 1972, reorganization, the Activity seeks amendments of

1/ During the hearing, the Labor Organization-Petitioner withdrew its peti-

~  tion in Case No. 32-3130(CU) and the withdrawal subsequently was approved
by the Assistant Regional Director. Accordingly, I make no findings with
respect to the job classification sought to be included in the unit by
the petition in Case No. 32-3130(CU).

2/ The subject petitions were consolidated for hearing along with a number

" of other petitions filed by the parties to this proceeding, as well as by
the National Federation of Federal Employees, Local 1340. The petitiomns
in the subject cases subsequently were severed from the consolidated
hearing with the approval of the Assistant Regional Director.
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recognition in Case Nos. 32-3073(AC) and 3074(AC) to reflect the redesigna-
tion of the organizational location of the two exclusively recognized units
involved herein, as well as a change in the terminology used to describe

the organizational title of the employees in these units. By its petition
for clarification of unit in Case No. 32-3129(CU), the American Federation
of Government Employees, AFL-CIO, Local 2335, hereinafter called AFGE, seeks
to clarify the existing exclusively recognized unit of guards by including
all sergeants in the unit,

1. Case No. 32-3073(AC)

In this case, the Activity seeks to amend the designation of the
organizational location of the guard unit as set forth in the exclusive
recognition and to change the terminology used to describe the organiza-
tional title of the employees in the unit. The exclusive recognition
involved herein was granted on April 29, 1966, designating the AFGE as the
exclusive representative in the following unit:

All non-supervisory Security Guard Personnel,
Security Guard Section, Compliance and Secu-
rity Branch, Compliance and Evaluation

Staff, NAFEC, Atlantic City, N.J.

By its petition in this case, the Activity proposes that the
recognition be amended as follows:

All non-supervisory General Schedule Uniformed
Police located in the Air Transportation

Security Staff, excluding all other non-super-
visory personnel employed at NAFEC, Professionals,
Supervisors, Management Officials and personnel
engaged in Federal Personnel work in other than

a purely clerical capacity.

The parties agree on the appropriateness of the proposed change
in the name of the organizational location of the unit in question and to
that portion of the proposed amendment which seeks to describe the covered
employees as 'General Schedule Police'; however, the AFGE objects to the
inclusion of the term "Uniformed" as unnecessary in that all of the covered
employees allegedly are readily identifiable with the term '"Police".

The record reveals that since the date of exclusive recognitionm,
the employees in question have been represented continuously by the AFGE.
With respect to the designation of the employees' organizational locationm,
the evidence discloses that the March 1972, reorganization had no effect on
either the composition or the size of the unit other than the change in the
unit's organizational location within the Activity. 3/ Remaining in the

g/ It was noted in this connection that all of the employees in the unit

presently are located in the Internal Security Branch of the Air Trans-
portation Security Staff.
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same physical location, the employees in the unit continue to perform the
same functions under the same immediate supervision as they did prior to
the reorganization. Accordingly, consistent with the parties' agreement,
I shall order that the prior recognition be amended to conform to the
existing circumstances resulting from the change in the designation of the
exclusively recognized unit's organizational location precipitated by the
reorganization.

With regard to the Activity's proposed amendment to change the
terminology with respect to the organizational title of the employees in
the exclusively recognized unit, the record reveals that the official
position description of the covered employees classifies them as General
Schedule "Policeman'". In addition, the evidence discloses that all of
the employees in the exclusively recognized unit traditionally have worn
uniforms and have continued to do so subsequent to the reorganization.
Under these circumstances, I find the designation of General Schedule Uni-
formed Police to be consistent with the parties' intention with respect to,
the scope of the unit when exclusive recognition was granted. I, therefore,
shall order that the exclusive recognition be amended to conform to the
Activity's proposed correction in the terminology of the covered employees'
organizational title.

2. Case No. 32-3129(CU)

By its petition in this case, the AFGE seeks to clarify the unit
described in Case No. 32-3073(AC) above, to include all sergeants (Super-
visory Policeman, GS-5). The Activity maintains that the sergeants are
supervisors within the meaning of Section 2(c) of the Order and, therefore,
should be excluded from the unit.

Within the Air Transportation Security Staff, the ‘record dis-
closes that there are ten employees classified as Policemen and seven
employees classified as Supervisory Policemen. In addition, the Air
Transportation Security Staff employs a Security Officer, a Security
Specialist, a Personnel Security Specialist, a Security Assistant, and a
secretary to the Security Officer. 4/

The four employees in the disputed job classification, Super-
visory Policeman, GS-5, have two distinct organizational titles, i.e.,
shift and desk sergeant, with an accompanying divergence in their
respective duties. All of the incumbents report directly to the
lieutenants, who are classified as Supervisory Policeman, GS-6. With
respect to the shift sergeants, the record reveals that they each are
responsible for scheduling, assigning and directing the work of three
policemen on one of the three shifts. In addition to having the authority
to approve emergency leave and to authorize overtime, the shift sergeants
prepare the annual performance evaluation for each policeman on their shift.

3/ According to the record, these classifications never have been included,
nor are they sought to be included, in the existing unit.

-3-
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To assist them in the execution of this evaluation function, as well as
to aid in the performance of their overall responsibilities, the record
discloses that the Activity has sent each shift sergeant to formal
supervisory and managerial training programs. The record indicates also
that the shift sergeants have the authority to discipline the policemen
on their shift, including the authority to give written reprimands, and
that they attend staff meetings which are attended solely by supervisors
and management officials.

As the record reflects that the shift sergeants possess
responsible authority to direct other employees, schedule and assign work
and leave, effectively evaluate the performance of others, and make rec-
ommendations for discipline up to and including written reprimands, and as
they have received supervisory training in order to perform these functions
more effectively, I find that employees bearing the organizational title of
shift sergeant within the classification of Supervisory Policeman, GS-5,
are supervisors within the meaning of Section 2(c) of the Order and, there-
fore, should be excluded from the unit.

With respect to the second organizational title within the
disputed job classification, the record reveals that the desk sergeant works
a regular eight-hour day, five days a week, and primarily is assigned the
task of handling the office workload, controlling the issuance of keys,
handling complaints, and processing visitors. Also, he attends the staff
meetings noted above. The evidence discloses further that while the desk
sergeant takes over infrequently in the event that the shift sergeant is
absent and fills in for the shift sergeants on one or two weekends a month,
he does not have any policemen permanently assigned to him during his shift.
In addition, the desk sergeant does not participate in the evaluation of the
nonsupervisory policemen, does not possess the authority to recommend pro-
motions, nor does he regularly make job assignments to, or direct the work
of, these policemen. Although the desk sergeant has the authority to give
verbal and written reprimands to the policemen, the evidence establishes
that the desk sergeant has given only verbal reprimands limited to telling
the policeman in question to "knock it off'". While the desk sergeant has
been scheduled to attend supervisory and managerial training programs, the
record discloses that he has never, in fact, received such training.

Under these circumstances, I find that the desk sergeant does
not possess the indicia of supervisory authority as set forth in
Section 2(c) of the Order. Thus, the desk sergeant spends the major por-
tion of his time handling office paperwork and the record reveals that
while he fills in for the shift sergeants, this occurs only on an inter-
mittent and sporadic basis. Moreover, the record reflects that the desk
sergeant neither evaluates nor effectively makes recommendations concerning
the performance of the nonsupervisory policemen, and that he has never re-
ceived any supervisory or managerial training. Accordingly, I find that
the employees bearing the organizational title of desk sergeant within the
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classification of Supervisory Pdiiceman, GS-5, are not supervisors within
the meaning of the Order and, therefore, should be included in the unit. 5/

3. Case No. 32-3074(AC)

By its petition in this case, the Activity seeks to amend the
designation of the organizational location of the firefighter unit as set
forth in the exclusive recognition and to add the designation "General
Schedule" to the organizational title used to describe the employees in
the unit. The exclusive recognition involved herein was granted on May 2,
1966, designating the AFGE as the exclusive representative in the following
unit:

All non-supervisory Firefighters, Fire/Crash
Rescue Section, Plant Services Branch, Plant
Facilities Division, NAFEC, Atlantic City,
N.J.

By its petition in this case, the Activity proposes that the
recognition be amended as follows:

All non-supervisory General Schedule Fire-
fighters, Operations Staff, Aviation
Facilities Division, NAFEC, Atlantic City,
N.J., excluding all other non-supervisory
personnel employed at NAFEC, Professionals,
Guards, Supervisors, Managerial Officials,
and persons engaged in Federal Personnel

work in other tham a purely clerical capacity.

) The parties agree on the proposed changes in the designation of
both the organizational location of the unit in question and the designation
of Genmeral Schedule to describe the covered employees. The record reveals
that the negotiated agreement between the parties, effective September 1,
1972, for a period of two years, describes the organizational location of
the unit as the Fire/Crash Rescue Branch, Air Transportation Security Staff,
and describes the covered employees as all nonsupervisory firefighters. The
evidence discloses further that in October 1972, the firefighters were re-
assigned to the Operations Staff, Aviation Facilities Division, and that such
reassignment, as a part of the March 1972, reorganization of the Activity,
had no effect on either the composition or the size of the unit. The record

5/ It was noted in this connection that the Activity's brief in the instant

~ case indicated that the individual who previously performed the desk
sergeant's duties has retired and that no individual currently is designated
as the desk sergeant. It further was indicated that the Activity contem-
plates the hiring of a clerical employee to perform the "administrative
function previously performed by the Desk Sergeant."

-5-
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reflects further that the nonsupervisory employees in the unit, all of
whom, in fact, are General Schedule employees, continue to perform the
same functions under the same immediate supervision as they did prior to
the reorganization and the subsequent reassignment. Accordingly, con-
sistent with the parties' agreement, I 'shall order that the prior
recognition be amended to conform to the existing circumstances resulting
from the change in the designation of the exclusively recognized unit's
organizational location precipitated by the reorganization and reassign-
ment, as well as to conform to the parties' desire to amend the
terminology describing the covered employees to reflect that all employees
in the unit are in the General Schedule series.

ORDER

IT IS HEREBY ORDERED that the recognition accorded the American
Federation of Government Employees, AFL-CIO, Local 2335, on April 29, 1966,
at the National Aviation Facilities Experimental Center, be, and it hereby
is, amended by substituting therein as the designation of the unit's organi-
zational location, "Air Transportation Security Staff', and by substituting
the following terminology to describe the covered employees, 'General
Schedule Uniformed Police."

IT IS FURTHER ORDERED that the unit sought to be clarified herein, in
which the American Federation of Government Employees, AFL-CIO, Local 2335,
was granted exclusive recognition on April 29, 1966, at the National
Aviation Facilities Experimental Center, be, and it hereby is, clarified
by including in said unit the position of Desk Sergeant, Supervisory
Policeman, GS-5, and by excluding from said unit the position of Shift
Sergeant, Supervisory Policeman, GS-5.

IT IS FURTHER ORDERED that the recognition accorded the American
Federation of Government Employees, AFL-CIO, Local 2335, on May 2, 1966,
at the National Aviation Facilities Experimental Center, be, and it hereby
is, amended by substituting therein as the designation of the unit's
organizational location, '"Operations Staff, Aviation Facilities Division,"
and by substituting the following terminology to describe the covered
employees, "General Schedule Firefighters."

Qu/i.i

Paul J. F%sser, Jr., Aissistant Secretary of
Labor for Labor=Management Relations

Dated, Washington, D.C.
January 31, 1975
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January 31, 1975 designation of their organizational locations and, in those instances
where petitions for amendment of certification or recognition had been
UNITED STATES DEPARTMENT OF LABOR filed properly, he amended the prior recognitions in order to reflect
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS such changes.
SUMMARY OF DECISION AND ORDER AMENDING RECOGNITION
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. DEPARTMENT OF TRANSPORTATION,

FEDERAL AVIATION ADMINISTRATION,

NATIONAL AVIATION FACILITIES EXPERIMENTAL CENTER,
ATLANTIC CITY, NEW JERSEY

A/SIMR No. 482

In this case, the National Aviation Facilities Experimental Center
(Activity) filed an RA petition seeking a determination with respect to
the effect of a reorganization on the continued appropriateness of
some 14 of the 17 exclusively recognized units in existence at the
Activity. In addition, the Activity filed certain individual RA
petitions covering some of these same units. In its overall RA petition,
the Activity took an alternative position wherein it requested that the
Assistant Secretary look at each of the recognized or certified units
at the Activity and requested that any or all of these units be found
inappropriate based upon the reorganization's effect upon their scope
and character. In this connection, the Activity maintained that a
Center-wide unit of all eligible employees was now the only appropriate
unit and requested that the Assistant Secretary direct an election to
determine whether the American Federation of Government Employees,
AFL-CIO, Local 2335 (AFGE); the National Federation of Federal Employees,
Local 1340 (NFFE); or the National Association of Government Employees,
Local R2-43 (NAGE) represented the employees in such a Center-wide unit.

In addition, the NFFE sought, by petitions for amendments of
certification or recognition in three cases, to amend certain prior
recognitions to reflect the redesignation of the organizational locations
of three of its exclusively recognized units.

Pursuant to the Activity's alternative position in its overall
RA petition, the Assistant Secretary examined the reorganization's effect
upon each of the 17 exclusively recognized units and found that, in the
circumstances of this case, a Center-wide election was not warranted.
With respect to some of the individual recognized units, he found that
they were no longer in existence as a result of the reorganization and
that the Activity was under no obligation to continue to recognize the
exclusive representative involved. Noting that the evidence did not
establish that employees of units no longer in existence as a result of
the major reorganization had become so integrated with other employees
of the Activity so as to create a new organizational entity and an
appropriate unit which would warrant an election pursuant to an RA
petition, the Assistant Secretary ordered that each of the Activity's
RA petitions be dismissed.

While the Assistant Secretary found that the scope and character of
other individual recognized units had not been affected by the reorgani-
zation in question, he noted that there had been some changes in the -2-
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A/SIMR No. 482
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U.S. DEPARTMENT OF TRANSPORTATION,

FEDERAL AVIATION ADMINISTRATION,

NATIONAL AVIATION FACILITIES EXPERIMENTAL CENTER,
ATLANTIC CITY, NEW JERSEY

Activity-Petitioner 1/

and Case Nos. 32-3128(RA),
32-3160(RA),
32-3166(CU),
32-3232(RA),
32-3248(RA),
32-3254(RA), and
32-3548(RA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 2335
Intervenor
and

NATIONAL ASSOCTATION OF GOVERNMENT
EMPLOYEES, LOCAL R2-43

Intervenor
and

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 1340

Intervenor

U.S. DEPARTMENT OF TRANSPORTATION,

FEDERAL AVIATION ADMINISTRATION,

NATIONAL AVIATION FACILITIES EXPERIMENTAL CENTER,
ATLANTIC CITY, NEW JERSEY

Activity

1/ During the hearing, the U,S. Department of Transportation, Federal

T Aviation Administration, National Aviation Facilities Experimental
Center, Atlantic City, New Jersey, hereinafter called the Activity-
Petitioner or the Center, withdrew its petition in Case No. 32-3166(CU)
and the withdrawal subsequently was approved by the Assistant Regional
Director. Accordingly, I make no findings with respect to the unit
sought to be clarified by the petition in Case No. 32-3166(CU).
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and ’ Case Nos. 32-2903(AC),
32-2904(AC), and
32-2905(AC)

NATIONAL FEDERATION OF
FEDERAL EMPLOYEES, LOCAL 1340

Petitioner

DECISION AND ORDER AMENDING RECOGNITION

Upon petitions duly filed under Section 6 of Executive Order 11491,
as amended, a consolidated hearing was held before Hearing Officer
Charles L. Smith. 2/ The Hearing Officer's rulings made at the hearing
are free from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, including the briefs of the
Activity-Petitioner and the AFGE 3/, the Assistant Secretary finds:

In Case No. 32-3548(RA), the Activity-Petitioner filed an RA
petition seeking a determination by the Assistant Secretary with respect
to the effect of a major reorganization on the continued appropriateness
of some 14 of the 17 existing exclusively recognized units at the Center.
The Activity-Petitioner also filed certain individual RA petitionms

2/ Along with the subject petitions, certain other petitions in Case Nos.
32-3073(AC), 32-3129(CU), 32-3074(AC), and 32-3130(CU), filed by the
American Federation of Government Employees, AFL-CIO, Local 2335, herein-
after called AFGE, also were consolidated for hearing. These other
petitions subsequently were severed from the consolidated hearing with
the approval of the Assistant Regional Director and have been con-
sidered separately by the Assistant Secretary. See U.S, Department of
Transportation, Federal Aviation Administration, National Aviation
Facilities Experimental Center, Atlantic City, New Jersey, A/SLMR
No. 481. -

3/ 1In its brief, the Activity-Petitioner requested that the brief sub-
mitted by the National Federation of Federal Employees, Local 1340,
hereinafter called NFFE, not be considered by the Assistant Secretary
as the NFFE had failed to serve its brief simultaneously on all
parties in violation of Section 202.14 of the Assistant Secretary's
Regulations. The record reflects that on July 9, 1974, the NFFE
notified the Assistant Regional Director, in writing, that it opposed
the Activity-Petitioner's request for an extension of time in which
to file its brief and that it would not serve the Activity with a
copy of its own brief, already sent to the Assistant Secretary, until
informed of the Assistant Regional Director's action. There is no
record that at any time subsequent the NFFE served the Activity with
a copy of its brief, even after the Assistant Regiomal Director granted
the extension of time requested by the Activity-Petitiomer and advised
the NFFE of this action. Accordingly, I have not considered the NFFE's
brief in reaching the decision herein.
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covering some of these same units. 4/ In its overall RA petition,

the Activity-Petitoner took an alternative position wherein it requested
that the Assistant Secretary consider each of the recognized or certi-
fied units and contended that any or all of the units at the Center be
found inappropriate based upon the reorganization's effect on their

scope and character. According to the Activity-Petitioner's petition

in Case No. 32-3548(RA), the only appropriate unit would be one which
included, "All non-supervisory General Schedule and Wage Grade,
Professional and non-Professional employees of the FAA, National Aviation
Facilities Experimental Center, excluding all other employees of the FAA,
Supervisors, Managers, confidential employees, Guards, and persons
engaged in Federal Personnel work in other than a purely clerical
capacity; also, employees covered by contract bar (Wage Grade employees
employed in Ajrcraft Section, Aircraft Maintenance Branch, and Fire-
fighters, Operations Staff, Aviation Facilities Division, NAFEC)." In
this connection, the Activity-Petitioner requested that an election be
ordered to determine whether the AFGE, the NFFE, or the NAGE, represented
the employees in the Center-wide unit contended to be appropriate.

By its petitions in Case Nos. 32-2903(AC), 32-2904(AC), and 32-2905(AC),
the NFFE sought amendments of certification or recognition to reflect the
redesignation of the organizational locations of three of its exclusively
recognized units.

BACKGROUND

The Center's mission is to operate and administer a national test
facility which is responsible for research, development, and implementation
of Federal Aviation Administration programs and to conduct tests and
evaluation projects relating to aviation concepts, procedures, hardware,
and systems.

4/ In Case No. 32-3128(RA), the Activity-Petitioner contested initially
the continued majority status of the NFFE, the exclusive representative.
However, during the hearing in this matter, the Activity-Petitioner
amended its petition in Case No. 32-3128(RA) to delete any reference
to its doubt as to the NFFE's continued majority status and stated
that the sole basis for such petition was its doubt as to the com-
tinued appropriateness of the unit in question. In addition, during
the hearing, the NFFE, joined by the AFGE, moved to dismiss the
Activity-Petitioner's petition in Case No. 32-3548(RA), and the
National Association of Government Employees, Local R2-43, hereinafter
called NAGE, moved to dismiss each of the Activity-Petitioner's indi-
vidual RA petitions on the grounds that all of such petitions failed
to meet the requirements of Section 202,2(b) of the Assistant Secretary's
Regulations. In this regard, they contended that the RA petitions
contained no reference or explanation of reasons in support of a good
faith doubt as to the continued majority status of each of the
exclusive representatives and, hence, that such petitions were invalid.
In view of the disposition herein, I find it unnecessary to pass upon
these motions.
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In March 1972, the Center reorganized its operations in order to
accomplish its mission more effectively and efficiently. While the
Center's organizational elements, i.e., staff offices, staff support
divisions, line divisions, branches, sections and units, remained similar
to those which existed prior to the reorganization, a realignment of
certain functions resulted in the elimination of some divisions, the
creation of new divisions, and certain internal changes in other divisions.
However, the Center's overall mission remained unchanged in the face
of the reorganization.

Of approximately 1,170 Center employees eligible to be represented
by labor organizations, some 830 are covered by exclusive recognitiom in
17 individual units. Exclusive recognition has been granted at a Center-
wide level to the NFFE for a unit (set forth in 3.a. of this decision)
of certain technicians and specialists, and at the division, branch or
section level for the remaining 16 units, While certain of the existing
exclusively recognized units have been covered by negotiated agreements
in the past, only three units are covered currently by separate negotiated
agreements, i.e., in units covering guards, firefighters, and Wage Board
Mechanics in the Aircraft Maintenance Branch, Aviation Facilities Division,

EFFECT OF REORGANIZATION

Pursuant to the Activity-Petitioner's alternative position in its
overall RA petition, I have examined the reorganization's effect upon each
of the 17 exclusively recognized units including those units covered by
a negotiated agreement 5/ and, as discussed below, I find that, in the
circumstances of this case, a Center-wide election in a single overall
unit is not warranted or appropriate. With respect to certain of the
individual units, I find that the reorganization resulted, in effect,
in their disappearance as recognizable appropriate units. As to certain
other individual units, I find that the scope and character of such units
was not materially affected by the reorganization, although there have
been some changes in the designation of their organizational locationms.

Upon examination of the record in these cases, I make the following
findings with respect to each of the exclusively recognized units:

1. AFGE Local 2335 Units

a) On April 29, 1966, the AFGE was granted exclusive recognition
in a unit of "All non-supervisory Security Guard personnel permanently
assigned in the Security Guard Section, Compliance and Security Branch,
Compliance and Evaluation Staff, NAFEC, Atlantic City, New Jersey."

With respect to the designation of the employees' organizational
location, the record reveals that the March 1972, reorganization had no

5/ The units covered by negotiated agreements and not included initially in
the Activity's overall petition in Case No. 32-3548(RA) are discussed
herein in parts l.a.,l.b.,and 3.c. of this decision.
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effect on either the composition or the size of the unit other than a
change in the unit's organizational location within the Center. In this
connection, all of the employees in the unit presently are located in
the Internal Security Branch of the Air Transportation Security Staff,
Remaining in the same physical location, the employees in the unit
continue to perform the same functions under the same immediate super-
vision as they did prior to the reorganization. The record discloses,
further, that the employees in this unit currently are covered by a

negotiated agreement with a duration of two years, effective January 31,
1974, 6/

Under these circumstances, and noting particularly that the March 1972,
reorganization's sole impact on this unit was to change the designation
of its organizational location, I find that such unit remains viable
and appropriate for the purpose of exclusive recognition. 7/

b) On May 2, 1966, exclusive recognition was granted to the AFGE
as the exclusive representative in the following unit: 'All non-supervisory
fire fighters permanently assigned to the Fire/Crash Rescue Section, Plant
Facilities Division, NAFEC, Atlantic City, New Jersey."

The record reveals that a negotiated agreement between the
parties, effective September 1, 1972, for a period of two years, describes
the organizational location of this unit as the Fire/Crash Rescue Branch,
Air Transportation Security Staff. The evidence discloses further that
in October 1972, the firefighters were reassigned to the Operations Staff,
Aviation Facilities Division, and that such reassignment, as a part of
the March 1972, reorganization of the Activity, had no effect on either
the composition or the size of the unit. The record reflects, further,
that the nonsupervisory employees in the unit continue to perform the
same functions under the same immediate supervision as prior to the
reorganization and the subsequent reassignment.

Under these circumstances, and noting particularly that the
March 1972, reorganization's sole impact on this unit was to change the
designation of its organizational location, I find that such unit remains
viable and appropriate for the purpose of exclusive recognition. 8/

c) On December 24, 1968, the AFGE was granted exclusive recog-
nition in a unit of "All non-supervisory wage grade employees in the

6/ When an RA petition raises the issue whether the exclusively recognized
unit(s) remain appropriate because of a substantial change in the
unit(s)' character and composition, negotiated agreements do not
necessarily constitute bars to such a petition when a substantial
change has, in fact, been found to have taken place. Cf. Idaho
Panhandle National Forests, United States Department of Agriculture,
A/SLMR No. 394,

1/ See A/SIMR No. 48l cited in footnote 2 above, which involved, in part,
the same unit.

8/ See footnote 2 above.

_5-

95

Plant Facilities Division, NAFEC, Atlantic City, New Jersey.'" The
record discloses that as a result of the March 1972, reorganization,

the Plant Facilities Division was redesignated the Plant Services Branch,
and was transferred intact to the Supporting Services Division. Further,
while certain functions were added, 9/ employees previously in the
exclusively recognized unit continue also to perform the same functions
in the same essential locations under the identical immediate and second
level supervision as was the case prior to the reorganization.

Under these circumstances, and noting particularly that the
March 1972, reorganization's primary impact on this unit was to change
the designation of its organizational location, I find that such unit
remains identifiable, viable, and appropriate for the purpose of exclusive
recognition.

d) On May 20, 1971, the AFGE was certified as the exclusive
representative for a unit of "All General Schedule (GS) non-supervisory
employees in the Quality Control Branch, Aviation Facilities Division,
NAFEC, FAA, Atlantic City, New Jersey."

As a result of the March 1972, reorganization, the Quality Control
Branch was redesignated the Quality Control Section, but remained within
the Aviation Facilities Division. The record reveals that the covered
employees continue to perform essentially the same tasks in the same
location and under the identical immediate supervision as they did prior
to the reorganization.

Under these circumstances, and noting particularly that the March
1972, reorganization's primary impact upon this unit was to redesignate
its organizational location, I find that such unit remains identifiable,
viable and appropriate for the purpose of exclusive recognition.

e) On June 18, 1971, the AFGE was certified as the exclusive
representative for a unit of '"All General Schedule and Wage Grade
employees in the Administrative Services Division excluding all employees
in the Communication Services Branch, all professionals, guards, fire-
fighters, supervisors and/or managerial employees and personnel employees
other than those engaged in purely clerical work as defined in Section 10,
Executive Order 11491," The Activity filed an individual RA petition
[case No. 32-3248(RA)] with respect to this unit wherein it sought a
determination with respect to the effect of the March 1972, reorganization
on its continued appropriateness., In this regard, the Activity contended
that the unit was no longer appropriate.

The record discloses that as a result of the March 1972, reorgani-
zation, the Administrative Services Division has been abolished, and
that the employees previously included within the unit have been
assigned to existing organizational entities. Thus, the evidence
reveals that approximately 12 General Schedule employees from the unit
are now located in the Management Systems Division, while some 10 Wage

9/ See, in this regard, part 3.g. below.
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Grade and 6 General Schedule employees from the unit are now located in
the Printing and Distribution Section, Graphic Arts Branch, Supporting
Services Division. The record discloses, further, that while the covered
employees remain in substantially the same physical location and retain,
for the most part, their respective job titles and functioms, such
employees now have work-related contact with personnel in their newly
assigned organizational entities and are subject to new and separate
supervision.

In view of the above circumstances, and noting particularly that the
organizational entity involved was abolished and that the employees
previously in the exclusively recognized unit have been transferred to
other organizational entities, have new work-related contacts with
employees in these organizational entities, and are subject to new and
separate supervision, I find that the reorganization of March 1972,
effected substantial changes in both the scope and character of this
exclusively recognized unit, and that, in fact, such unit no longer
continues to be appropriate for the purpose of exclusive recognition.
Accordingly, I find that the Center is no longer under an obligation to
continue recognition of the AFGE in such a unit. 10/

f) On May 20, 1971, the AFGE was certified as the exclusive
representative for a unit of "All General Schedule (GS) non-supervisory
employees in the Internal Security Branch, Investigations and Security
Staff, excluding all other non-supervisory employees of NAFEC, professionals,
guards, firefighters, supervisors and/or managerial employees and
Personnel Division employees other than those engaged in purely clerical
work." The Activity filed an individual RA petition [Case No. 32-3232(RA)],
with respect to the unit wherein it sought a determination with respect
to the effect of the March 1972, reorganization on its continued appropriate-
ness.

As a result of the March 1972, reorganization, the Internal Security
Branch, Investigations and Security Staff was abolished. The record
indicates that the covered employees, who performed the Activity's
emergency dispatch function, initially were transferred to the Operations
Staff, Aviation Facilities Division and continued to perform their
functions as emergency service dispatchers. However, thereafter, in
October 1972, the position of emergency service dispatcher was eliminated
and the function was assumed by other employees of the Aviation Facilities
Division, on a 'duty officer," rather than on a full-time basis.

Under these circumstances, I find that the unit in question is no
longer in existence and that the Activity is under no obligation to

10/ The evidence is insufficient to establish that the former unit employees
have been added or accreted to any other exclusively recognized unit
at the Center or that they, combined with other employees, constitute
a new appropriate unit in which an election should be directed
pursuant to the RA petition in this case.
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continue to recognize the AFGE as the exclusive representative in
such a unit. 11/

2., NAGE Local R2-43 Unit

a) On January 20, 1966, exclusive recognition was granted to
the NAGE for a unit of "All non-supervisory Air Traffic Control
Specialists permanently assigned to the Air Traffic Control Laboratory
Facilities Branch, Technical Facilities Division, National Aviation
Facilities Experimental Center, Atlantic City, New Jersey."

The record reveals that the March 1972, reorganization had no effect
on either the composition or the size of this unit other than a change in
the unit's organizational location., In this conmection, the unit
employees were employed, prior to the reorganization, in the Terminal
Operations and Enroute Operations Sections of the Air Traffic Control
Laboratory Facilities Branch, Technical Facilities Division. As a
result of the reorganization, these employees have been transferred
intact to the Terminal and Enroute Sections of the Air Traffic Control
Services Branch, Simulation and Analysis Division. While there has been
a change in the orientation and emphasis of the covered employees' work,
the record reflects that these employees have countinued to perform
essentially the same basic function under the same sypervision as they
did prior to the reorganization and that they have continued to hold a
separate position description from that of other air traffic control
specialists at the Activity, Moreover, the parties agreed that in the
Air Traffic Control Services Branch of the Simulation and Analysis
Division there are no other air traffic control specialists who are
currently, or who have been, represented by any other labor organization.

Based on these circumstances, and noting particularly that the
March 1972, reorganization's primary impact on this unit was to change
the designation of its organizational location, I find that such unit
remains viable and appropriate for the purpose of exclusive recognition.

3. NFFE Local 1340 Units

a) On January 2, 1971, the NFFE was certified as the exclusive
representative for a unit of "All non-supervisory Electronic Technicians,
Engineering Technicians, Communications Specialists, Aerospace Engineer-
ing Technicians, Equipment Specialists and Engineering Technician
Draftsmen of the National Aviation Facilities Experimental Center, exclud-
ing all other non-supervisory employees, management officials, employees
engaged in Federal Personnel work, Guards, Supervisors, Professionals,
Communications Specialists in the Administrative Services Division and

other Technicians not specifically identified and included in the unit
description."

The evidence reveals that prior to the March 1972, reorganization,
this unit was the only exclusively recognized unit at the Center which
had been certified on a Center-wide basis, and that the covered employees

11/ See footnote 10 above.
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were located primarily in the Technical Facilities Division, but were
spread throughout that Division. After the reorganization, the emp loyees
were located in all six of the Center's line divisions. However, the
record reveals that while some of the subject employees' functions have
been altered, all of them have retained the same organizational titles
and job classifications as they possessed prior to the reorganization.
Further, although there have been some minor difficulties encountered

in the coordination among the unit employees of labor-management policy
and in identification of the appropriate union officials to consult with
concerning organizationally relocated employees, testimony of the
management officials, who have the direct responsibility to deal with
the NFFE vis-a-vis the unit involved herein, reveals that they do not
view such problems as constituting an onerous administrative burden.

Under these circumstances, and noting particularly that the
March 1972, reorganization's primary impact on the employees in the sub-
ject unit was, in effect, to disperse further throughout the Activity's
divisions employees in a unit already certified on a Center-wide basis,
I find that the subject unit remains identifiable, viable, and appropriate
for the purpose of exclusive recognition.

b) On July 15, 1971, the NFFE was certified as the exclusive
representative for a unit of "All non-supervisory classified and wage
grade employees in the Materiel and Procurement Division of the National
Aviation Facilities Experimental Center (NAFEC) Atlantic City, N.J.,
excluding all other non-supervisory employees of NAFEC, management
officials, employees engaged in Federal personnel work, Guards, Super-
visors, and Professionals, and non-supervisory Electronics Technicians,
Engineering Technicians, Communications Specialists, Aerospace Engineering
Technicians, Equipment Specialists and Engineering Technicians (Drafting)
of the National Aviation Facilities Experimental Center as defined in
Case Number 32-1833."

The record discloses that the March 1972, reorganization had no
effect on either the size or the composition of this unit other than a
change in the designation of the unit's organizational location within
the Center. In this connection, the Materiel and Procurement Division
was renamed the Logistics Division as a result of the reorganizatiom.
Remaining in the same physical location, the employees in the unit continue
to perform the same functions under the same immediate supervision as
they did prior to the reorganization.

Based on the foregoing circumstances, and noting particularly that
the March 1972, reorganization's sole impact on this unit was to redes-
ignate its organizational location, I find that such unit remains viable
and appropriate for the purpose of exclusive recognition,

c) On April 28, 1971, the NFFE was certified as the exclusive
representative for a unit of "All Wage Board employees of the Federal
Aviation Administration, National Aviation Facilities Experimental
Center, Aviation Facilities Division, Atlantic City, New Jersey, who
are employed in the Aircraft Maintenance Section of the Aircraft
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Maintenance Branch, excluding all General Schedule employees, professional
employees, employees engaged in Federal Persomnnel work in other than
purely clerical capacity, management officials, and supervisors and

guards as defined in the Order."

The record reveals that as a result of the March 1972, reorganization,
the unit in question is now designated as the Aircraft Maintenance
Branch of the Aviation Facilities Division. In this regard, the evidence
establishes that this change has affected neither the composition nor
the size of the unit. Further, the unit employees are performing the
same functions in the same location as they did prior to the reorgani-
zation and,currently, there is a negotiated agreement in effect
between the parties.

In these circumstances and noting that the unit in question
remained intact subsequent to the March 1972, reorganization with the
unit employees performing the same functions in the same physical location
as before, I find that the unit in question remains identifiable, viable
and appropriate for the purpose of exclusive recognition.

d) On October 15, 1970, the NFFE was certified as the exclusive
representative for a unit of "All non-supervisory Communications
Specialists, General Communications Operators and Telephone Operators
in the Administrative Services Division, excluding all other Administrative
Services Division personnel, management officials, employees engaged in
Federal Personnel work, Guards, Supervisors and Professionals."

The record indicates that as a result of the March 1972, reorganizatiom,
the Administrative Services Division has been abolished and that the
unit employees now are located in the Communications Services Section,
Plant Services Branch, Supporting Services Division. Transferring intact
to the new Division, the record reveals that the unit employees continue
to perform the same functions under the same immediate supervision as
they did prior to the reorganization. Moreover, the evidence establishes
that the NFFE filed a petition for amendment of certification (AC) in
which it sought to amend the designation of the organizational location
of this unit in order to reflect the above-noted change in organizational
designation. While the Center maintained, with respect to the AC petition
in question, that it would rather substitute the term '"General Schedule
employees" for the reference to specific classifications in the inclusions
of the original unit description, it remained unopposed to the NFFE's
proffered amendment regarding the unit's organizational location.
On August 24, 1973, the Acting Regional Administrator ordered that the
designation of the organizational location of the unit involved herein
be amended to reflect the name change resulting from the March 1972,
reorganization,

In view of the above circumstances, and noting particularly that the

sole impact of the reorganization was to change the designation of the
organizational location of the subject unit and that this change already
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has been reflected in its amended unit description, I find that the unit
involved herein remains identifiable, viable and appropriate for the
purpose of exclusive recognition.

e) On June 3, 1969, exclusive recognition was granted to the
NFFE for a unit of "All non-supervisory Photographers in the Technical
Facilities Division, National Aviation Facilities Experimental Center,
Atlantic City, N.J."

Thereafter, on August 21, 1972, the NFFE filed an AC petition
with respect to the above unit [Case No. 32-2903(AC)] wherein it sought
to amend the designation of the organizational location of the umnit
in order to reflect a name change brought about by the March 1972,
reorganization. In this connection, the NFFE proposed that the unit
description be amended to read 'All non-supervisory Photographers in
the Supporting Services Division.'" In response to this AC petition,
the Activity-Petitioner filed an RA petition in Case No. 32-3128(RA),
wherein it sought a determination with respect to the continued appropriate-
ness of the unit in view of the March 1972, reorganization's effect on
the unit's scope and character. In this regard, the Activity-Petitioner
maintained that the unit in question currently was located in a section
where there were unrepresented employees who shared common working
conditions and supervision with the unit employees and that there existed
interrelated work processes and relationships throughout the organi-
zational element into which the unit had been transferred.

The record reveals that as a result of the reorganization, the sub-
ject unit is now located in the Photographic Section, Graphic Arts Branch,
Supporting Services Division, and that the unit's employees are the
only nonsupervisory photographers in that Division, Transferring
intact to this new organizational location without any physical movement,
the evidence establishes that the employees in the unit continue to
perform the same functions under substantially the same immediate
supervision as they did prior to the reorganization.

In these circumstances, and noting particularly that the March 1972,
reorganization's sole impact on this unit was to change the designation
of its organizational location and that the unit's employees are the
only nonsupervisory photographers in the Supporting Services Division,

I find that the unit in question remains identifiable, viable and
appropriate for the purpose of exclusive recognition. 12/ 1In addition,
for the reasons cited above, I shall order that the prior recognition

be amended, consistent with the NFFE's request, as amended by the Center,
to conform to the existing circumstances resulting from the change in
the designation of the exclusively recognized unit's organizational
location precipitated by the reorganization.

12/ While the Center maintained its position that the unit was no longer
appropriate for representation purposes, it proposed the following
correction with respect to the language proposed by the NFFE in its
AC petition to describe the unit's present organizational location:
"All non-supervisory photographers in the Photographic Section,
Graphic Arts Branch, Supporting Services Division, NAFEC, Atlantic
City, N.J."
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f) On April 29, 1968, the NFFE was granted exclusive recog-
nition for a unit of "All non-supervisory Air Traffic Control
Specialists permanently assigned to the Test and Evaluation Division,
National Aviation Facilities Experimental Center, Atlantic City, N.J."

The record reveals that prior to the March 1972, reorganization,
the employees in this unit were employed primarily within the Systems
Test and Applications Sections of the Air Traffic Control Systems Branch,
Test and Evaluation Division. As a result of the reorganization, the
Test and Evaluation Division was abolished and employees in the subject
unit were relocated organizationally. Thus, according to the record,
the Systems Test Section was elevated to branch level status and was
transferred to a new division, the Air Traffic Systems Division.
Approximately one-half of the unit's employees who had been in the
former Systems Test Section were transferred intact to the new division
and continued to perform the same functions within the same job des-
cription and under the same immediate supervision as they had prior
to the reorganization. With respect to the remaining employees in the
unit, the record reveals that they were transferred to another division,
the Simulation and Analysis Division, and were dispersed among the
Experimentation and Analysis Branches of that Division. The evidence
discloses further that while the unit employees who transferred to the
Experimentation Branch continued to perform the same essential functiomns
as they did prior to the reorganization, those unit employees who
transferred to the Analysis Branch were required to move physically to
a new location and were required to perform different functions than
they had prior to the reorganization.

Under these circumstances, and noting particularly the extensive
fragmentation which occurred with respect to this unit's employees and
the physical relocation and assumption of new duties by some of these
same employees, I find that the reorganization of March 1972, effected
a substantial change in both the scope and character of the exclusively
recognized unit involved herein. Thus, I conclude that the employees
in question no longer continue to share a clear and identifiable
community of interest. Accordingly, I find that the unit in question is
no longer in existence and that the Activity is under no obligation to
continue to recognize the NFFE with respect to the subject employees. 13/

g) On May 7, 1969, the NFFE was granted exclusive recognition
for a unit of "All non-supervisory Wage Board employees in the Engineering
Services Branch, Technical Facilities Division, National Aviation
Facilities Experimental Center, Atlantic City, N.J."

The record establishes that as a result of the March 1972, reorgani-
zation, the Technical Facilities Division was abolished and the subject
unit was split. Thus, approximately 25 percent of the employees in that
unit now are located in the Structures Branch of the Aircraft Safety
Division ("Aircraft and Airport Safety Division") and the remaining 75
percent are located in the Mechanical Services Unit, Production Section,

13/ See footnote 10 above.
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Plant Services Branch of the Supporting Services Division, whose
employees, as noted at l.c. above, continue to be represented by the
AFGE. The record discloses further that while the unit employees have
continued to perform essentially the same functions as they did prior
to the reorganization, they now have work-related contact with non-unit
employees in their separate organizational locations in two different
divisions. In addition, the evidence indicates that,in coordinating
certain labor-management policies affecting these employees, problems
have occurred and have resulted in lengthy delays for some, but not all,
of the unit's employees.

In these circumstances, noting particularly the fragmentation of
the unit's employees and the resultant difficulties which have been
experienced in attempting to coordinate policies affecting these employees,
I find that the reorganization of March 1972, effected a substantial
change in both the character and scope of the exclusively recognized
unit involved herein. Thus, I conclude that the employees in question
no longer continue to share a clear and identifiable community of
interest and that the Center is under no obligation to continue to
recognize the NFFE with respect to these employees. 14/

h) On December 31, 1969, the NFFE was granted exclusive recog-
nition for a unit of "All non-supervisory Simulator Operators, Flight
Data Operators and Flight Data Processors in the Simulation Facilities
Branch, Technical Facilities Division, National Aviation Facilities
Experimental Center, Atlantic City, New Jersey.'" Thereafter, on
August 21, 1972, the NFFE filed an AC petition [Case No. 32-2904(AC)]
with respect to the subject unit wherein it sought to amend the
designation of the organizational location of the unit in order to
reflect a name change brought about by the March 1972, reorganization.
In this connection, the NFFE proposed that the unit description be
amended to read that the employees in the unit are located currently
"in the Simulation Operations Section, Air Traffic Control Services
Branch, Simulation and Analysis Division.'" During the hearing, while
maintaining its contention that the subject unit was no longer appropriate
as .a result of the March 1972, reorganization, the Center stated that
it would have no objection to a change in designation. Noting, however,
that it believed that the proposed unit description was inaccurate, the
Center proposed the following amendment to the prior recognition of the
subject unit: "All nonsupervisory Simulator Operators, Flight Data
Operators, and Flight Data Processors in the Simulation Operations
Section and the Data Preparation Section, Air Traffic Control Services
Branch, Simulation and Analysis Division, NAFEC, Atlantic City, N.J."
In this connection, at the hearing, the NFFE agreed to the Center's
proposed amendment of its petitiom.

The evidence establishes that prior to the reorganization, this
unit consisted of Simulator Operators in the Simulation Operation
Section and Simulator Flight Data Processors in the Flight Data Processing
Unit, Digital Simulation Section, Simulation Facilities Branch, Technical

14/ See footnote 10 above.
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Facilities Division. As a result of the reorganization, the Simulator
Operators were reassigned intact to the Simulation Operations Section,
Air Traffic Control Services Branch, Simulation and Analysis Division
and the Simulator Flight Data Processors were reassigned to the Data
Preparation Section of the same Branch and Division as the Simulator
Operators. In addition, the record reveals that several mathematic
technicians and mathematical aids from the NFFE unit, discussed at
3.j. below, were reassigned also to the Data Preparation Sectionm.
However, each of the employees reassigned from the NFFE's unit, discussed
at 3.j. below,had their job titles changed to Simulator Flight Data
Processors and, according to the evidence, have been integrated
thoroughly with the subject unit's employees. With the addition of
these other employees, the record indicates that the employees in this
unit have continued to perform the same functions, essentially under
the same immediate supervision, in the identical physical location as
they did prior to the reorganization.

Under these circumstances, and noting particularly that the employees
in this unit have experienced primarily a change in the designation of
their organizational location as a result of the March 1972, reorgani-
zation, I find that the unit in question remains identifiable, viable
and appropriate for the purpose of exclusive recognition. Further,
consistent with the parties' agreement, I shall order that the prior
recognition be amended to conform to the existing circumstances resulting
from the change in the designation of the exclusively recognized unit's
organizational location precipitated by the reorganizationm.

i) On June 17, 1970, the NFFE was certified for a unit of "All
non-supervisory Computer Operators in the Data Processing Division,
National Aviation Facilities Experimental Center, excluding Supervisory
Computer Operators, employees engaged in Federal Personnel work, Guards
and Supervisors.' Thereafter, on August 21, 1972, the NFFE filed an
AC petition with respect to the above unit tcase No. 32-2905(AC) ] wherein
it sought to amend the designation of the organizational location of
the unit in order to reflect a change brought about by the reorganization.
In this connection, the NFFE proposed that the unit description be
amended to read,"All non-supervisory Computer Operators of NAFEC.'" 1In
response to this proposed amendment, the Center maintained its position
that only a Center-wide unit of all eligible NAFEC employees would be
appropriate as a result of the March 1972, reorganization. In addition,
the Center filed an individual RA petition [Case No. 32-3160(RA)] wherein
it sought a determination with respect to the continued appropriateness
of the unit in view of the March 1972, reorganization.

The record reveals that prior to the reorganization, the employees
in the unit were employed primarily in the General Computer Operations
and the National Aerospace System (NAS) Computer Operations Sections of
the Computer Facilities Branch, Data Processing Division. As a result
of the reorganization, the Data Processing Division was abolished and
its employees assigned to other units. According to the record, unit
employees of the NAS Computer Operations Section transferred intact to
the NAS Computer Operations Section, Laboratory Management Branch, Air
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Traffic Systems Division, together with several employees from the

NFFE's units, discussed at 3.j. below. In addition, the record indicates
that the unit employees of the General Computer Operations Section, with
the exception of some seven employees reassigned elsewhere, were trans-
ferred to the General Data Operations Section, Data Processing Branch,
Supporting Services Division, together with a number of employees from
NFFE's unit discussed at 3.j. below. The remaining unit employees were
reassigned to the Simulation Facilities Section, Systems Development
Branch, Simulation and Analysis Division.

While the record indicates that many of the employees involved
continue to perform essentially the same functions as they did prior to
the reorganization, those unit employees who transferred to the
Simulation and Analysis Division are performing a new function which
required additional training with more sophisticated computers and
required that their job descriptions be changed. In addition, these
employees became subject to different immediate supervision and, like
the other former unit employees, are working closely with the employees
in the organizational locations to which they were transferred. Further,
the evidence establishes that the working conditions in each of the
three divisions in which the unit employees now function vary considerably,
with those employees in the Air Traffic Systems Division working three
shifts, seven days a week. And, according to the testimony of the
Center officials responsible for dealing with the NFFE with respect to
the subject unit's employees, there have been serious coordination
problems with respect to efforts to implement a uniform labor-management
policy as it affects these employees.

Based on the above circumstances, and noting particularly the fact
that the subject unit's employees have been assigned to units in three
of the Center's line divisions, where different working conditions
prevail, that certain of these employees, under different immediate
supervision, have been assigned new functions requiring additional
training and different job descriptions, and that all of the employees
involved are working closely with personnel in their reassigned organi-
zational locations, I find that the reorganization of March 1972,
effected a substantial change in both the scope and character of the
exclusively recognized unit involved herein. Thus, I conclude that the
employees in question no longer continue to share a clear and identifiable
community of interest and that the Center is under no obligation to
continue to recognize the NFFE with respect to these employees. 15/ In
view of this finding, I conclude also that the prior recognition may not
be amended to reflect the change in the designation of the subject
unit's organizational location precipitated by the reorganization inasmuch
as the unit involved is no longer in existence.

j) On October 20, 1971, the NFFE was granted exclusive recog-
nition for a unit of "All non-supervisory employees of the Computer

Facilities Branch, Data Processing Division, NAFEC, excluding professionals,

management officials, supervisors, guards, employees engaged in Federal

15/ See footnote 10 above.
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Personnel work in other than a purely clerical capacity, all employees
of the Computer Facilities Branch currently covered by exclusive
recognition and the Secretamy to the Branch Chief,'" With respect to
the above unit, the Center filed an individual RA petition

[Case No. 32-3254(RA)] wherein it sought a determination with respect
to the effect of the March 1972, reorganization on the continued
appropriateness of the unit,

The record discloses that as a result of the March 1972,
reorganization, the Data Processing Division was abolished and that the
unit employees were reassigned. According to the evidence, approximately
49 percent of the unit's employees have been reassigned to the General
Data Processing Section, Data Processing Branch, Supporting Services
Division, and have joined that portion of the NFFE's unit (discussed
at 3.i,) which also has been assigned to this Division. With respect
to some 40 percent of this unit's employees, the record reveals that
they have been reassigned to the Data Preparation Section, Air Traffic
Control Services Branch, Simulation and Analysis Division, have been
converted into Simulator Flight Data Processors and, as discussed above
at 3.h., have been thoroughly integrated into the existing NFFE unit.
The record reveals that the remaining employees of the subject unit have
joined that portion of the NFFE's unit (discussed above at 3.i.) in
being reassigned to the NAS Computer Operations Section, Laboratory
Management Branch, Air Traffic Systems Division. While those unit
employees who have retained the same functions as they performed prior
to the reorganization are interchangeable with each other with respect
to certain skills which they possess, the evidence establishes that each
division to which the unit employees were reassigned performs an
integrated work function within its own organizational structure which
is not related functionally to the others' tasks.

In these circumstances, and noting particularly that the employees
have been reassigned to units located in three of the Activity's line
divisions wherein separate, integrated work functions are performed and
that these eriployees are working currently in areas which require daily
close cooperation with personnel in their new organizational locatioms,
I find that the March 1972, reorganization effected a« substantial change
in both the scope and character of the exclusively recognized unit
involved herein. Thus, I conclude that the employees in question no
longer continue to share a clear and identifiable community of interest
in the described unit and that the Center is under no obligation to
recognize the NFFE as the representative of these employees in the unit
so described. 16/

CONCLUSION

As set forth above, each of the 17 exclusively recognized units at
the Center have been examined in order to determine the effect of the
March 1972, reorganization upon the continued viability of these units.
In agreement with the Center, I have found that certain of the units

16/ See footnote 10 above.
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involved herein are no longer identifiable as a result of the reorgani-
zation's impact upon their scope and character. On the other hand, I
have found also that, nothwithstanding the reorganization, certain of
these units remain identifiable, viable and appropriate for the purpose
of exclusive representation. In these circumstances, I conclude that

an election in an overall Center-wide unit, as petitioned for by the
Activity-Petitioner in its RA petition in Case No. 32-3548(RA), is
unwarranted inasmuch as certain of the currently recognized units have
remained the same except for a redesignation of their organizational
locations. Accordingly, such units are not the proper subjects of an

RA petition. Moreover, with respect to employees reassigned from units
which I have found no longer exist, the evidence is insufficient, in most
instances, to establish that, as a result of the reorganization, they
have been integrated with other employees of the Center so as to create

a new organizational entity and an appropriate unit which would warrant
an election pursuant to an RA petition. 17/ Accordingly, I shall order
that each of the Activity-Petitioner's RA petitions be dismissed. Further,
except for that unit, noted above, in which it was found that an amend-
ment of certification was inappropriate as the unit involved was no longer
in existence, I shall order that the prior recognitions, in those units
for which an amendment of recognition was sought, be amended to conform
to the existing circumstances resulting from the change in the designation

of the exclusively recognized units' organizational location precipitated
by the reorganization.

ORDER

IT IS HEREBY ORDERED that the petitions in Case Nos. 32-2905(AC),
32-3128(RA), 32-3160(RA), 32-3232(RA), 32-3248(RA), 32-3254(RA), and
32-3548(RA) be, and they hereby are, dismissed.

IT IS FURTHER ORDERED that the recognition accorded the National
Federation of Federal Employees, Local 1340, on June 3, 1969, at the
National Aviation Facilities Experimental Center, be, and it hereby is,

17/ While it has been found that certain units are no longer in existence
and that, therefore, the Center is under no obligation to recognize
the exclusive representatives with respect to the employees formerly
in these units, it was noted that this finding would not preclude
the exclusive representatives involved herein, or any other exclusive
representative, from seeking, through an appropriate clarification of
unit petition, a determination as to whether or not any of these
employees have accreted to any existing exclusively recognized unit
at the Center, or for any labor organization to seek through an
appropriate petition a determination as to whether or not a new
unit (or units),appropriate for the purpose of exclusive recognition,
have been established as a result of the Center's reorganization of
March 1972.
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amended by substituting therein as the designation of the unit's
organizational location, "Photographic Section, Graphic Arts Branch,
Supporting Services Division."

IT IS FURTHER ORDERED that the recognition accorded the Nationmal
Federation of Federal Employees, Local 1340, on December 31, 1969, at the
National Aviation Facilities Experimental Center, be, and it hereby is,
amended by substituting therein as the designation of the unit's organi-
zational location, "Simulation Operations Section and the Data Preparation

Section, Air Traffic Control Services Branch, Simulation and Analysis
Division."

Dated, Washington, D.C.
January 31, 1975

Paul J. Fasser, Jr., Lssistant Secretary of
Labor for Labor-Management Relations
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February 4, 1975

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
AFL-CIO, NATIONAL OFFICE, and AMERICAN
FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO,
LOCAL 2677

A/SLMR No. 483

This case involved a complaint filed by an individual (Complainant)
against American Federation of Government Employees, AFL-CIO, National
Office, and its Local 2677 (Respondents), alleging, in essence, that the
Respondent Local 2677, as the exclusive representative of employees in the
National Office of the Office of Economic Opportunity (Agency), improperly
refused to represent the Complainant in his efforts to obtain reinstatement
to employment with the Agency because he was not a member of the Respondent,
because of his race, and/or because he had filed complaints of racial
discrimination against the Agency and, further, that the Respondent
National Office refused to represent him because of his nonmembership.

In recommending that the complaint be dismissed in its entirety for
lack of cooperation and lack of prosecution, the Administrative Law Judge
noted, among other things, that the orderly conduct of the hearing had been
severely impeded due to the Complainant's refusal to accept certified mail
despite numerous admonitions and warnings by the Administrative Law Judge
that continued refusal to accept certified mail would result in a recom-
mendation that the complaint be dismissed.

In adopting the Administrative Law Judge's findings, conclusions and
recommendation, the Assistant Secretary noted that by letter dated
August 19, 1974, the Administrative Law Judge indicated to the Complainant
that his failure to indicate a willingness to accept and acknowledge the
receipt of certified mail would result in a recommendation that the
complaint be dismissed for lack of cooperation and prosecution. =~ Although
the return receipt of this letter showed delivery to the Complainant on
August 31, 1974, the Complainant has failed to communicate with the
Administrative Law Judge since that date. He further noted that
Section 206.4(a) of the Assistant Secretary's Regulations provides that
Notices of Hearing, decisions, orders and other papers may be served per-
sonally or by registered or certified mail. Accordingly, and noting also
that no exceptions were filed by the Complainant, the Assistant Secretary
ordered that the complaint be dismissed.
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/ UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

AMERICAN FEDERATION OF GOVERNMENT

EMPLOYEES, AFL-CIO, NATIONAL OFFICE,
and

AMERICAN FEDERATION OF GOVERNMENT

EMPLOYEES, AFL-CIO, LOCAL 2677

Respondents
and Case No. 22-3702(CO)
EARL ROLAND BREES

Complainant

DECISION AND ORDER

On November 4, 1974, Administrative Law Judge John H. Fenton issued
his Report and Recommendation in the above-entitled proceeding recommend-
ing that the instant complaint be dismissed in its entirety based on the
Complainant's lack of cooperation and lack of prosecution.

The Assistant Secretary has reviewed the rulingsof the Administrative
Law Judge made at the hearing and finds that no prejudicial error was com-
mitted. The rulings of the Administrative Law Judge are hereby affirmed.
Upon consideration of the Administrative Law Judge's Report and Recommenda-
tion and the entire record in the subject case, and noting that no
exception<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>