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PREFACE

This Volume of Decisions and Reports on Rulings of the Assistant Secretary of Labor for Labor-Management
Relations Pursuant to Executive Order 11491, As Amended, covers the period from January 1, 1976, through De-
cember 31, 1976. It includes: (1) Summaries of Decisions and the full text of Decisions of the Assistant Secretary
after formal hearing or stipulated record (A/SLMR Nos. 601-776); and (2) Reports on Rulings of the Assistant
Secretary (originally referred to as Reports on Decisions), which are published summaries of significant or precedent-
setting rulings by the Assistant Secretary on requests for review of actions taken at the field level (R A/S Nos. 59-61).
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NUMERICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY
SHOWING DATE ISSUED, AREA OFFICE CASE NUMBER(S) AND TYPE OF CASE

AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE
601 Quantico Education Association 1-5-76 22-5790 ULP 39
602 Department of the Navy, 1-5-76 72-5340 RO 44
Navy Exchange,
Miramar, California
603 Naval Aerospace and Regional Medical 1-5-76 42-2712 RA 46
Center, 42-2713 RA
Pensacola, Florida 42-2714 RA
and
Naval Aerospace Medical Research
Laboratory,
Pensacola, Florida
and
Naval Aerospace Medical Institute,
Pensacola, Florida
604 U.S. Army Communications Command Agency, 1-5-76 63-5420 RO 49
Fort Sam
Houston, Texas
605 Veterans Administration Center, 1-26-76 35-3125 RO 52

Bath, New York

*/ TYPE OF CASE

AC =  Amendment of Certification

CU = Clarification of Unit

DR = Decertification of Exclusive Representative

NCR = National Consultation Rights

OBJ = Objections to Election

RA = Certification of Representative (Activity Petition)
RO = Certification of Representative (Labor Organization Petition)
S = Standards of Conduct

ULP = Unfair Labor Practice

GA = Grievability-Arbitrability

uc = Unit Consolidation




AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE
606 Federal Aviation Administration, 1-26-76 32-3985 RO 58
National Aviation Facilities 32-3986 RO

Experimental Center,
Atlantic City, New Jersey

607 Department of Interior, 1-26-76 71-3456 RO 63
Bureau of Indian Affairs,
Fairbanks Agency Office,
Fairbanks, Alaska

608 Naval Air Rework Facility, 1-26-76 42-2529 ULP 67
Pensacola, Florida

609 Defense Contract Administration Services 1-26-76 20-5087 cu 73
Region (DCASR), Philadelphia 20-5091 CU

610 Defense Contract Audit Agency, 1-27-76 50-13039 Cu 76

Chicago Region,
Chicago, Illinois

611 Federal Energy Administration, 1-27-76 22-5590 RO 78
Washington, D.C. 22-5720 RO
30-5650 RO
31-8575 RO
72-4756 RO
72-4834 RO
50-11149 RO
612 U.S. Department of Transportation, 2-2-76 71-3242 ULP 87

Federal Highway Administration,
Office of Federal Highway Projects,
Vancouver, Washington

613 Naval Air Rework Facility, 2-2-76 42-2504 RO 93
Naval Air Station,
Jacksonville, Florida



AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE
614 Department of Interior, 2-10-76 72-5349 RA 100
Bureau of Reclamation, 72-5331 AC

Arizona Projects Office,
Phoenix, Arizona

615 Defense Supply Agency, 2-17-76 22-4027 ULP 104
Defense Property Disposal Office,
Aberdeen Proving Ground,
Aberdeen, Maryland

616 General Services Administration, 2-17-76 22-6292 RO 108
Region 3

617 Department of the Army, 2-17-76 32-3774 RA 110
U.S. Army Electronics Command, 32-3647 ULP

Fort Monmouth, New Jersey

618 Norfolk Naval Shipyard, 2-17-76 22-5387 ULP 112
Portsmouth, Virginia

619 Social Security Administrationm, 2-26-76 60-3837 ULP 117
Mid-America Program Center, BRSI,
Kansas City, Missouri

620 U.S. Department of Commerce, 2-26-76 30-5454 ULP 119
U.S. Merchant Marine Academy, 30-5455 ULP
Kings Point, New York

621 Department of Health, Education 2-26-76 51-3089 CU 120
and Welfare, Social Security
Administration, Bureau of Field
Operations, District Office,
Minneapolis, Minnesota

622 Department of the Navy, 3-3-76 72-5344 RO 122
Naval Electronics Laboratory Center,
San Diego, California
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AREA OFFICE
A/SLMR NO. CASE_NAME DATE ISSUED  CASE NO(S). TYPE OF CASE */ PAGE

623 Department of the Air Force, 3-3-76 72-4735 ULP 125
4392d Aerospace Support Group,
Vandenberg Air Force Base, California

624 Department of Army, 3-23-76 35-3511 ULP 127
Watervliet Arsenal,
Watervliet, New York

625 Department of Health, Education 3-23-76 37-1489 CU 133
and Welfare, Social Security
Administration, Bureau of Hearings
and Appeals,
Puerto Rico

626 United States Army, Criminal 3-23-76 40-6506 RO 135
Investigation Command Third Region,
Fort Gillem, Forest Park, Georgia

627 Department of the Navy, U.S. Naval 3-23-76 72-5346 RO 137
Station and Naval Amphibious Base, 72-5378 RO
San Diego, California, and
Coronado, California

628 Navy Public Works Center, 3-26-76 70-4309 RA 142
San Francisco Bay

629 Department of the Navy, 3-26-76 72-5345 RO 150
Naval Support Activity,
Long Beach, California

630 Internal Revenue Service, 3-26-76 22-5814 cU 154
National Office,
Washington, D.C.

631 U.S. Small Business Administration, 3-26-76 22-6314 ULP 157
Central Office
Washington, D.C.



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE

632 Department of Health, Education 3-26-76 22-6380 AC/CU 160
and Welfare, Social and Rehabilitation
Service, Central Office,
Washington, D.C.

633 Defense Supply Agency, Defense Contract 3-26-76 72-4668 ULP 163
Administration Services Region,
Los Angeles, California

634 Energy Research and Development
Administration, Headquarters 3-30-76 22-6294 Cu 164
635 Department of the Navy, 3-30-76 50-13012 GA 168

Naval Avionics Facility,
Indianapolis, Indiana

636 Department of the Army, 3-30-76 50-13063 RO 177
U.S. Army Reserves,
425th Transportation Command,
Forest Park, Illinois

637 Veterans Administration Hospital, 4-30-76 64-2438 RO 180
New Orleans, Louisiana

638 Department of the Army, Fort McCoy, 4-30-76 50-13062 AC 184
Sparta, Wisconsin

639 U.S. Department of Justice, 4-30-76 63-6055 GA 187
Immigration and Naturalization
Service, Border Patrol,
El Paso, Texas

640 U.S. Civil Service Commission, 4-30-76 41-4019 ULP 188
Washington, D.C.




AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE
641 Department of Housing and Urban 4-30-76 62-3945 uLP 191
Development, Des Moines Insuring Office
642 U.S. Civil Service Commission 4-30-76 30-5669 ULP 192
and 35-3241 ULP
Internal Revenue Service, 35-3232 ULP

Washington, D.C.

643 U.S. Department of Agriculture 5-11-76 22-5779 ULP 194
and 22-5821 ULP
Office of Investigation
and

Office of Audit

644 U.S. Department of Agriculture, 5-11-76 63-4992 RO 196
Office of Investigation,
Temple, Texas

645 Department of Housing and Urban 5-11-76 60-4406 RO 198
Development, Federal Housing
Administration, Fargo Insuring
Office, Fargo, North Dakota

646 Department of the Navy, 5-11-76 70-4608 RO 202
Mare Island Naval Shipyard,
Vallejo, California

647 Federal Aviation Administration, 5-11-76 42-2977 RO 203
Airway Facilities Sector 37,
Tampa, Florida

648 Department of Health, Education 5-11-76 22-6338 CU 206
and Welfare, Office of Secretary,
Headquarters,

Washington, D.C.



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE

649 Internal Revenue Service, 5-19-76 31-8556 ULP 208
Department of the Treasury,
Hartford District Office

650 Orange-Chatham Comprehensive 5-19-76 40-6704 RO 214
Health Services, Incorporated

651 U.S. Army Finance and Accounting 5-19-76 50-13010 ULP 216
Center, Fort Benjamin Harrison,
Indianapolis, Indiana

652 United States Air Force, 5-19-76 63-5430 ULP 226
Lackland Air Force Base,
Headquarters Military Training
Center (ATC),
Lackland Air Force Base, Texas

653 U.S. Army Electronics Command, 5-25-76 32-3673 ULP 228
Fort Monmouth, New Jersey

654 Department of the Navy, 5-28-76 70-4671 RO 231
Navy Commissary Store Complex, Oakland 70-4726 ULP

655 Department of the Army 5-28-76 40-6126 cu 234

Fort McPherson, Georgia

656 Southeast Exchange Region of the Army 5-28-76 40-5987 ULP 237
and Air Force Exchange Service,
Rosewood Warehouse,
Columbia, South Carolina

657 Defense Contract Audit Agency 6-4-76 30-6173 RA 251




A/SIMR NO.

CASE NAME

658

659

660

661

662

663

664

665

666

National Treasury Employees
Union, Chapter 034

and
Acting Director,
Office of Labor-Management
Standards Enforcement,
U.S. Department of Labor

United States Tank Automotive
Command, Warren, Michigan

Alabama National Guard

General Services Administration,
Region 4

United States Army Tank Automotive
Command, Warren, Michigan

Veterans Administration,
Veterans Administration Data
Processing Center,

Austin, Texas

National Labor Relations Board,
Region 17, and National Labor
Relations Board

U.S. Department of Commerce,
Bureau of the Census,

Data Preparation Division,
Jeffersonville, Indiana

U.S. Department of Agriculture,
Grain Division Field Office,
New Orleans, Louisiana

DATE ISSUED

AREA OFFICE
CASE NO(S).

TYPE OF CASE */ PAGE

6-4-76

6-4-76

6-4-76

6-11-76

6-11-76

6-15-76

6-21-76

6-21-76

6-22-76

S-E-6

52-2928

40-5783

40-6705

52-5931

63-4716
63-4717
63-4815

60-3035

50-13033
50-13046

64-2665

S

ULP

ULP

RO

ULP

ULP
ULP
ULP

ULP

ULP

253

259

267

271

274

281

287

296

302




AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE

667 Department of Defense, 6-22-76 63-5580 ULP 308
Air National Guard, 147th Fighter Group,
Texas Air National Guard,
Austin, Texas

668 Environmental Protection Agency, 6-22-76 60-4069 ULP 314
Region VII,
Kansas City, Missouri

669 Army and Air Force Exchange Service, 6-22-76 63=5019 ULP 316
South Texas Area Exchange
Lackland Air Force Base, Texas

670 National Labor Relations Board, 6-22-76 60-3449 ULP 325
Region 17, and National Labor
Relations Board

671 National Labor Relations Board, 6-23-76 60-3721 ULP 333
Region 17, and National Labor
Relations Board

672 Deparunent of Transportation, 6-23-76 22-5 91 ULP 337
Office of the Secretary of Transportation

673 U.S. Army Corps of Engineers, 6-23-76 20-4753 ULP 339
Philadelphia District

674 Small Business Administration, 7-23-76 22-5625 ULP 350
Richmond, Virginia,
District Office

675 Internal Revenue Service, 7-23-76 63-5065 ULP 353
Austin Service Center,
Austin, Texas

676 Agency for International Development, 7-23-76 22-5853 ULP 355
Department of State




A/SLMR NO.

CASE NAME

677

678

679

680

681

682

683

684

685

Aerospace Guidance and Metrology Center,
Newark Air Force Station,
Newark, Ohio

National Aeronautics and Space
Administration, Lewis Research
Center, Cleveland, Ohio

Department of the Army,
U.S. Army Electronics Command,
Fort Monmouth, New Jersey

Department of Treasury,
Bureau of Alcohol, Tobacco and Firearms,
Washington, D.C.

Department of the Army
U.S. Army Transportation Center
and Fort Eustis, Virginia

U.S. Department of Justice,
Immigration and Naturalization Service

Department of Transportation,
Office of Administrative Operations

Department of the Navy,
Naval Ammunition Depot,
Crane, Indiana

Department of Transportatiom,

Federal Aviation Administration,
Eastern Region
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AREA OFFICE

DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE

7-23-76 53-7988 ULP
7-23-76 53-8494 cu

7-26-76 32-3666 ULP
7-26-76 22-6298 ULP
7-26-76 22-5924 ULP
7-26-76 22-6282 ULP
7-26-7622- 22-5952 ULP
7-26-76 50-9667 GA

7-26-76 30-6161 ULP

361

363

365

374

384

385

392

393

395



AREA OFFICE

A/SIMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE
686 Local 1841, American Federation 7-28-76 S-E-5 S 396
of Government Employees, AFL-CIO
and
Director,

Office of Labor-Management
Standards Enforcement,
U.S. Department of Labor

687 Defense Supply Agency, 7-29-76 53-6652 RO 405
Defense Contract Administration 53-6733 RO
Services Region (DCASR),
Cleveland, Ohio, Defense
Contract Administration Services
Office (DCASO), Columbus, Ohio
and

Defense Supply Agency,
Defense Contract Administration

Services Region (DCASR),
Cleveland, Ohio, Defense
Contract Administration Services
Office (DCASO), Akron, Ohio

688 Department of the Interior, 7-30-76 72-5737 RO 413
Bureau of Reclamation,
Boulder Canyon Project,
Boulder City, Nevada

689 Department of the Navy, 8-4-76 72-5607 RO 416
Long Beach Naval Shipyard

690 Department of the Navy, 8-4-76 70-5094 RO 419
Naval Inactive Ship Maintenance Facility,
Vallejo, California

691 U.S. Army Electronics Command, 8-5-76 32-3938 ULP 422
Fort Monmouth, New Jersey
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AREA OFFICE
A/SLMR NO. CASE_NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE

692 Department of the Navy, 8-5-76 72-5329 ULP 426
Marine Corps Supply Center,
Barstow, California

693 General Services Administration, 8-5-76 22-6382 cu 432
Central Office, Washington, D.C.

694 Veterans Administration, 8-6-76 30-6116 ULP 436
Veterans Administration Regional
Office, New York Region

695 Department of the Treasury, 8-6-76 31-9067 ULP 443
Bureau of Alcohol, Firearms
and Tobacco, Boston, Massachusetts

696 Headquarters, United States Army 8-11-76 63-6141 RO 445
Field Artillery Center, 63-6158 RO
Directorate of Facilities Engineers,
Ft. Sill, Oklahoma

697 Department of State, Passport Office, 8-11-76 50-13100 RO 448
Chicago Passport Agency,
Chicago, Illinois

698 Department of the Treasury, 8-12-76 70-4708 ULP 451
Bureau of Alcohol, Tobacco, and Firearms
San Francisco, California

699 General Services Administration, 8-12-76 22-6448 cu 452
Federal Supply Service

700 Army and Air Force Exchange Service, 8-13-76 32-4017 ULP 456
Dix-McGuire Consolidated Exchange,
Fort Dix, New Jersey

701 American Federation of Government 8-13-76 22-5968 ULP 458
Employees, AFL-CIO, Local 41
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AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE %/ PAGE

702 Veterans Administration Hospital, 8-26-76 41-4577 ULP 465
Murfreesboro, Tennessee

703 U.S. Department of Commerce, 8-26-76 22-5880 GA 468
National Ocean Survey, National
Oceanic and Atmospheric Administration

704 Federal Aviation Administration 9-15-76 30-6123 ULP 477

705 Internal Revenue Service, 9-15-76 53-7260 ULP 479
Cincinnati District,
Cincinnati, Ohio

706 U.S. Department of Health, Education 9-15-76 53-8375 uc 481
and Welfare, Social Security
Administration, Bureau of Field
Operations, Region V, Area IV,
Cleveland, Ohio

707 Equal Employment Opportunity 9-16-76 22-6505 ULP 484
Commi ssion

708 Norfolk Naval Shipyard 9-16-76 22-6401 ULP 486

709 U.S. Marshal Service, 9-16-76 63-5686 ULP 487

Dallas, Texas

710 Puget Sound Naval Shipyard, 9-17-76 71-3232 ULP 488
Department of the Navy,
Bremerton, Washington

711 U.S. Department of Treasury, 9-17-76 50-11147 ULP 492

Internal Revenue Service,
Chicago District
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AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED  CASE NO(S). TYPE OF CASE */ PAGE

712 Department of the Navy, 9-17-76 37-1574 RO 493
Antilles Consolidated School System,
Fort Buchanan, Puerto Rico

713 Defense Supply Agency, Defense 9-20-76 71-2996 ULP 494
Property Disposal Service,
Elmendorf Air Force Base, Alaska

714 U.S. Army Reception Station, 9-20-76 41-4587 RO 495
Fort Knox, Kentucky

715 United States Army, 9-23-76 40-6506 RO 497
Criminal Investigation Command,
Third Region, Fort Gillem,
Forest Park, Georgia

716 Department of the Treasury, 9-23-76 61-2525 ULP 500
Internal Revenue Service,
Utah District,
Salt Lake City, Utah

717 Department of the Army, 9-24-76 61-2867 cu 501
Tooele Army Depot,
Tooele, Utah

718 Fort Carson Exchange, 9-24-76 61-2881 Ccu 504
Army and Air Force Exchange Service 61-2971 cu
719 United States Air Force, 9-27-76 71-3687 RO 506

Fairchild Air Force Base, Washington

720 U.S. Department of the Army, 9-27-76 62-4364 ULP 508
U.S. Army Training Center Engineer and
Fort Leonard Wood,
Fort Leonard Wood, Missouri

721 American Federation of Government 9-27-76 53-7998 ULP 509
Employees, Local 2221, AFL-CIO

14



AREA OFFICE
A/SIMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE

722 Department of the Navy, 9-28-76 50-13052 GA 510
Naval Avionics Facility,
Indianapolis, Indiana

723 Department of Health, Education and 10-7-76 30-6501 RO 516
Welfare, Region II, Social
Security Administration, Bureau
of Disability Insurance

724 American Federation of Government 10-7-76 S-E-7 S 519
Employees, AFL-CIO, Local 1592

725 Department of Transportationm, 10-8-76 42-2853 ULP 521
Federal Aviation Administration,
Airway Facilities Sector,
Tampa, Florida

726 Watervliet Arsenal, 10-8-76 35-3772 ULP 526
U.S. Army Armament Command,
Watervliet, New York

727 Boston District Office, 10-13-76 31-8958 ULP 534
Internal Revenue Service

728 Department of the Navy, 10-13-76 72-4744 ULP 541
Long Beach Naval Shipyard,
Long Beach, California

729 Social Security Administrationm, 10-19-76 20-5293 ULP 549
Wilkes-Barre Operations Branch,
Department of Health, Education
and Welfare

730 U.S. Department of Justice, 10-19-76 70-5056 ULP 553
Immigration and Naturalization Service,
San Francisco District,
San Francisco, California
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AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE
731 Internal Revenue Service 10-20-76 22-5921 ULP 557
732 U.S. Army Electronics Command, 10-20-76 32-4190 ULP 565

Fort Mommouth, New Jersey

733 Department of the Air Force 10-21-76 22-5989 ULP 567
Headquarters, Pacific Air Force
Department of Defense Dependent
Schools, Pacific

734 General Services Administration, 10-21-76 22-5830 ULP 572
Region 3
735 Veterans Administration Hospital, 10-22-76 63-5605 ULP 579

Waco, Texas

736 Department of the Navy, 11-3-76 70-4714 ULP 582
Mare Island Naval Shipyard,
Vallejo, California

737 U.S. Department of Transportation, 11-3-76 31-9669 cu 588
U.S. Coast Guard Academy,
New London, Connecticut

738 Department of Defense, 11-4-76 63-5604 ULP 591
Air National Guard,
Texas Air National Guard,
Camp Mabry, Austin, Texas

739 Department of the Treasury, 11-4-76 42-3057 ULP 599
U.S. Customs Service, Region IV,

Miami, Florida

740 U.S. Dependent Schools, 11-5-76 22-6578 RO 601
European Area
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AREA OFFICE
A/SLMR NO, CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE

741 Management Systems Development Office 11-5-76 42-3328 RO 603
Detachment, Naval Air Rework Facility,
Jacksonville Naval Air Station,
Jacksonville, Florida

742 Department of the Air Force 11-8-76 22-6262 ULP 606
Headquarters, Tactical Air Command,
Langley Air Force Base, Virginia

743 Federal Aviation Administration, 11-8-76 32-3902 ULP 610
National Aviation Facility
Experimental Center,
Atlantic City, New Jersey

744 U.S. Army Engineer Center 11-9-76 22-6778 Ccu 616
and Fort Belvoir

745 Department of the Army, 11-9-76 61-2575 ULP 618
Dugway Proving Ground,
Dugway, Utah

746 Department of Defense, 11-9-76 22-5751 ULP 623
U.S. Navy,
Norfolk Naval Shipyard

747 Department of Defense, 11-9-76 73-789 ULP 626
Defense Mapping Agency Depot, Hawaii

748 Department of the Treasury, 11-10-76 50-13006 GA 629
Internal Revenue Service,
Chicago District Office,
Chicago, Illinois

749 Community Services Administration 11-10-76 22-5870 GA 635
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A/SIMR NO.

CASE NAME

DATE ISSUED

AREA OFFICE

CASE NO(S). TYPE OF CASE %/ PAGE

750

751

752

753

754

755

756

757

Bureau of the Mint,

U.S. Department of the Treasury
and

Bureau of the Mint,

U.S. Assay Office

San Francisco, California

Small Business Administration,
District Office,

Hato Rey, Puerto Rico, and
Small Business Administration,
Regional Office,

New York, New York

U.S. Department of Agriculture,
Farmers Home Administration, Colorado

Northeastern Program Center,
Bureau of Retirement and Survivors
Insurance,

Social Security Administration

Philadelphia Service Center,
Internal Revenue Service,
Philadelphia, Pennsylvania

U.S. Department of Commerce,
U.S. Maritime Administration

General Services Administration
Region II, New York, New York

U.S. Department of Agriculture,
Agricultural Research Service,
Southern Regional Research Center,
New Orleans, Louisiana

18

11-17-76

11-17-76

11-18-76

11-18-76

11-22-76

11-22-76

11-23-76

11-23-76

22-6331 ULP 639
70-4841 ULP

37-01554 ULP 649

61-2884 cu 652
61-2931 cu

30-6596 ULP 654

20-5380 ULP 657

30-5898 ULP 658

30-6675 Ccu 660

64-3064 RO 662




AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE */ PAGE

758 Colorado Air National Guard, 11-24-76 61-2626 ULP 664
Buckley Air National Guard Base,
Aurora, Colorado

759 Small Business Administration, 12-6-76 30-6108 RA 673
Region II,
New York, New York

760 4500 Air Base Wing, 12-6-76 22-6769 ULP 676
Langley Air Force Base, Virginia

761 Headquarters, 63d Air Base Group, (MAC), 12-6-76 72-5762 ULP 679
United States Air Force,
Norton Air Force Base, California

762 U.S. Department of Agriculture, 12-10-76 71-3696 ULP 687
U.S. Forest Service, Pacific
Northwest Forest and Range Experiment
Station, Forest Sciences Laboratory,
Corvallis, Oregon

763 U.S. Information Agency 12-10-76 22-5903 ULP 689
764 U.S. Customs Service, 12-13-76 42-3297 ULP 694
Region IV, Department of the

Treasury, Miami, Florida

765 Veterans Administration Hospital, 12-30-76 42-3515 CU 696
Miami, Florida

766 Department of the Air Force, 12-30-76 63-6072 GA 698
Kelly Air Force Base

19




A/SLMR NO. CASE NAME

767 Department of the Air Force,
Base Procurement Office,
Vandenberg Air Force Base, California

768 Puget Sound Naval Shipyard,
Department of the Navy,
Bremerton, Washington

769 General Services Administration,
Jackson/Vicksburg, Mississippi

770 United States Dependents Schools,
European Area,
Upper Heyford High School

771 Internal Revenue Service,
Philadelphia Service Center,
Philadelphia, Pennsylvania

772 Naval Air Station,
Willow Grove, Pennsylvania

773 Interstate Commerce Commission

774 U.S. Department of Agriculture,
Forest Service, National Forest
of Mississippi, Jackson, Mississippi

775 Department of the Navy,
Mare Island Naval Shipyard

776 Airway Facilities Field Office,

Federal Aviation Administration,
St. Petersburg, Florida

DATE ISSUED

AREA OFFICE
CASE NO(S).

TYPE OF CASE */ PAGE

12-30-76

12-30-76

12-30-76

12-30-76

12-30-76

12-30-76

12-30-76

12-30-76

12-30-76

12-30-76

20

72-3863

71-3679

41-4533

22-6384
22-6472

20-4283

20-5591

22-6500

41-4452

70-4691

42-3321

ULP

ULP

RO

RO
Ccu

ULP

RO

ULP

RO

ULP

ULP

702

709

714

716

719

723

725

726

728

736



NUMERICAL TABLE OF REPORTS ON RULINGS OF THE ASSISTANT SECRETARY

SHOWING DATE ISSUED AND TYPE OF CASE

R _A/S NO. DATE ISSU
59 7-14-76
60 11-12-76
61 11-22-76

*x/ TYPE OF CASE

OBJ = Objections to Election

ED TYPE OF CASE */ PAGE
0BJ 747

ULP-RA-RO 747

CA 748
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ALPHABETICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY */

TITLE A/SLMR NO(S). TITLE A/SLMR NO(S).
Aberdeen, Md., Defense Supply Air Force, Dept. of
Agency, Defense Property
Disposal Office, Aberdeen Proving -- Aerospace Guidance and Metrology
Ground 615 Center, Newark Air Force Station,
Newark, Ohio 677
Aerospace Guidance and Metrology
Center, Newark Air Force Station, -- Base Procurement Office,
Newark, Ohio 677 Vandenbert AFB, Calif. 767
Agriculture, Dept. of -- Fairchild AFB, Wa. 719
-- Agricultural Research Service, -- 4392d Aerospace Support Group,
Southern Regional Research Vandenberg AFB, Calif. 623
Center, New Orleans, La. 757
-- Langley AFB, Va.
-- Farmers Home Administration, 4500 Air Base Wing 760
Colo. 752
-- Hgs., Pacific AF, Defense
-- Grain Division Field Office 666 Dependent Schools, Pacific 733
-- Office of Investigation and -- Hgs., Tactical Air Command,
Office of Audit 643 Langley AFB, Va. 742
-- Office of Investigation -- Kelly AFB 766
Temple, Tex. 644
-- Lackland AFB, Hgs., Military
-- Forest Service Training 652
-- National Forest of -- Norton AFB, Ca.,Hgs., 63rd Air Base
Mississippi, Jackson, Miss. 774 Group (MAC) 761

-- Pacific Northwest Forest and
Range Experiment Station,
Forest Sciences Laboratory,
Corvallis, Ore. 762 >

*/ To facilitate reference, listings in this Table contain only key words in the case title.
For complete and official case captions, see Numerical Table of Decision on page 1.
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TITLE A/SILMR NO(S).

Army, Dept. of

-- Communications Command Agency

Ft. Sam Houston, Tex. 604
-- Corps of Engineers

Philadelphia District 673
-- Criminal Investigation

Command Third Region, Ft.

Gillem, Forest Park, Ga. 626,715
-- Dugway Proving Ground,

Dugway, Utah 745
-- Electronics Command,

Ft. Monmouth, N.J. 617,653,679,

691,732

-- Engineer Center and

Ft. Belvoir 744
-- Finance and Accounting Center,

Ft. Benjamin Harrison,

Indianapolis, Ind. 651
-- Hgs., Army Field Artillery

Center, Directorate of

Facilities Engineers, Ft. Sill,

Oka. 696
-- Reception Station,

Ft. Knox, Ky. 714
-- 425th Transportation Command,

Forest Park, Ill. 636

TITLE

Army, Dept. of (cont.)

Tank Automative Command,
Warren, Mich.

Tooele Army Depot,
Tooele, Utah

Training Center Engineer and
Ft. Leonard Wood, Ft., Leonard
Wood, Mo.

Transportation Center and
Ft. Eustis, Va.

Watervliet Arsenal

Army and Air Force Exchange
Service

Ft. Carson Exchange

Dix-McGuire Consolidated Exchange,
Ft. Dix, N.J.

Southeast Exchange Region
Warehouse, Columbia, S.C.

South Texas Area Exchange
Lackland AFB, Tex.

Atlantic City, N.J., National Aviation
Facility Experimental Center
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A/SLMR NO(S).

659,662

717

720

681

624,726

718

700

656

669

606,743




TITLE A/SLMR NO(S). TITLE A/SLMR NO(S).

Austin Tex., Chicago, Ill.
-- Air National Guard, Texas -- Defense Contract Audit Agency,
Air National Guard, Region 610
Camp Mabry 667,738
-- Internal Revenue Service,
-- Internal Revenue Service, District Office 748
Austin Service Center 675
-- Passport Office, Passport Agency 697
-- VA Data Processing Center 663

Cincinnati, Ohio, Internal Revenue

Aurora, Colo., Colorado Air National Service, Cincinnati District 705

Guard, Buckley Air National Guard

Base 758 Civil Servirce Commission
Bath, N.Y., Veterans Administration -- Internal Revenue Service
Center 605 and
Civil Service Commission

Barstow, Calif., Marine Corps Washington, D.C. 642
Supply Center 692

. -- Washington, D. C. 640
Boston, Mass., Bureau of Alcohol,
Firearms and Tobacco 695 Cleveland, Ohio

Boulder City, Nev., Bureau of -

National Aeronautics and Space
Reclamation, Boulder Canyon Project 688

Administration, Lewis Research

Center 678
Bremerton, Wash., Puget Sound
Naval Shipyard N 710,768 -- SSA, Bureau of Field Operationms,
Region V, Area IV 706

Buckley Air National Guard

Base, Aurora, Colo. 758 Columbia, S.C., Southeast Exchange Region

of the Army and Air Force Exchange Service 656
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TITLE A/SLMR _NO(S).

Community Services Admin.
Commerce, Dept. of
~-- Bureau of Census, Data
Preparation Div.,
Jeffersonville, Ind.

-- Maritime Admin.

-- Merchant Marine Academy,
Kings Point, N.Y.

-- National Ocean Survey, National
Oceanic and Atmospheric Admin.

Coronado, Calif., Naval Station
and Naval Amphibious Base

Corvallis, Ore., Pacific Northwest
Forest and Range Experiment Station,
Forest Sciences Laboratory

Crane, Ind., Dept. of the Navy,
Naval Ammunition Depot

Defense, Dept. of

-- Air Force, Dept. of (See
separate listing)

-- Army, Dept. of (See
separate listing)

-- Defense Mapping Agency
Depot, Hawaii

749

665

755

620

703

627

762

684

747

TITLE

Defense, Dept. of (cont.)

Defense Supply Agency (See
separate listing)

Dependent Schools
-- European Area
-- Upper Heyford High School

National Guard Bureau (See
separate listing)

Navy, Dept. of (See separate
listing)

Defense Supply Agency

26

Contract Admin. Service Region
(DCASR)

-=- Cleveland, Ohio and Akron, Ohio
-- Los Angeles, Calif.

-- Philadelphia, Pa.

Contract Audit Agency

Contract Audit Agency, Chicago
Region, Chicago, Ill.

Property Disposal Office
-- Aberdeen, Md.

-- Elmendorf AFB, Alaska

A/SILMR NO(S).

740

770

687

634

609

657

610

615

713



TITLE A/SLMR NO(S). TITLE A/SLMR NO(S).

Des Moines Insuring Office, Federal Aviation Admin.
Housing and Urban Development 641
X -- FAA 704
Dugway, Utah, Dugway Proving
Ground 745 -- Airway Facilities Field Office,
St. Petersburg, Fla. 776
Elmendorf AFB, Alaska Defense
Property Disposal Service 713 -- Airway Facilities Sector,
Tampa, Fla. 647,725
El Paso, Tex., Dept of Justice,
Immigration and Naturalization -- Eastern Region 685
Service Border Patrol 639
-- National Aviation Facility
Energy Research and Development Experimental Center, Atlantic
Admin., Hgs. 634 City, N.J. 606,743
Environmental Protection Agency, Federal Energy Admin., Washingtom, D.C. 611
Region VII, Kansas City, Mo. 668
Federal Highway Admin., Office of
Equal Employment Opportunity Comm. 707 Federal Highway Projects, Vancouver, Wash. 612
European Area Fort
-- Dependent Schools 740 -- Belvoir, Army Engineer Center 744
-- Upper Heyford High School 770 -- Benjamin Harrison, Indianapolis, Ihd.,
Army Finance and Accounting Center 651
Fairbanks, Alaska, Bureau of Indian
Affairs, Fairbanks Agency Office 607 -- Buchanan, Puerto Rico, Antilles
Consolidated School System 712
Fargo, North Dakota, Dept. of
Housing and Urban Development, -- Carson Exchange, Army and Air
Federal Housing Admin., Fargo Force Exchange Service 718
Insuring Office 645

-- Dix-McGuire Consolidated Exchange,
Ft. Dix, N.J. 700
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TITLE A/SLMR NO(S). TITLE A/SLMR NO(S).

Fort (cont.) General Services Administration

-- Eustis, Va., Army Transpor- -- Central Office, Washington, D.C. 693
tation Center and Ft. Eustis 681
-- Federal Supply Service 699
-- Gillem, Criminal Investiga-
tion Command Third Region 626,715 -- Jackson/Vicksburg, Miss. 769
-- Knox, Ky., Army Reception -- Region II, New York, N.Y. 756
Station 714
-- Region 3 616,734
-- Leonard Wood, Army Training
Center Engineer and Ft. -- Region &4 661 !

Leonard Wood 720 1
Hato Rey, District Office, Small

-- McPherson, Ga. 655 Business Admin., and Regional Office,
New York, N.Y. 751
-- McCoy, Sparta, Wisc. 638
Hawaii, Defense Mapping Agency Depot 747
-- Monmouth, N.J., Army Electronics
Electronics Command 617,653,679, Health, Education, and Welfare, 1
691,732 Dept. of g
-- Sam Houston, Tex., Army -- Office of the Secretary, Hgs. 648 :

Communications Command Agency 604
-- Social Security Admin.

-- Sill, Oka., Hgs., Army Field
Artillery Center, Directorate -

Disability Insurance Region II 723
of Facilities Engineers 696

-- Field Operations, District

Forest Park, Ga., Criminal Investi- Office, Minneapolis, Minn. 621

gation Command Third Region,

Ft. Gillem 626,715 -- Field Operations, Region V,
Area IV, Cleveland, Ohio 706
Forest Park, Ill., Army
Reserves, 425th Transportation -- Hearings and Appeals,
Command 636 Puerto Rico 625
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TITLE A/SLMR NO(S).

Health, Education, and Welfare,
Dept. of (cont.)

-- Social Security Admin.

~- Mid-America Program Center,
BRSI, Kansas City, Mo. 619

-- Northeastern Program Center,
Bureau of Retirement and
Survivors Insurance 753

-- Social and Rehabilitation
Service, Central Office

Washington, D.C. 632
-- Wilkes-Barre Operations
Branch 729
Housing and Urban Development,
Dept. of
-- Des Moines Insuring Office 641

-- Federal Housing Admin.,
Fargo Insuring Office, Fargo,
North Dakota 645

Indianapolis, Ind.

-- Ammy Fiance and Accounting
Center, Ft. Benjamin, Harrison 651

--. Naval Avionics Facility 722,635
Immigration and Naturalization

Service, Border Patrol,
El Paso, TX 639

TITLE
Information Agency
Interior, Dept. of

-- Indian Affairs, Fairbanks Agency
Office, Fairbanks, Alaska

-- Reclamation, Arizona Projects
Office, Phoenix, Ariz.

-- Reclamation, Boulder Canyon
Project, Boulder City, Nev.

Internal Revenue Service
(See: Treasury)

Interstate Commerce Comm.

Jackson, Miss., National Forest of
Mississippi

Jackson/Vicksburg, Miss., General
Services Administration

Jacksonville, Fla.
-- Management System Development Office
Detachment, Naval Rework Facility,

Jacksonville Naval Air Station

-- Naval Air Rework Facility, Naval
Air Station

Jeffersonville, Ind., Dept. of Commerce,
Bureau of Census, Data Preparation Div.
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A/SLMR _NO(S).

763

607

614

688

773

774

769

741

613

665



TITLE A/SLMR NO(S). TITLE A/SIMR NO(S).

Justice, Dept. of Labor Organizations (cont.)
-- Immigration and Naturali- -- National Treasury Employees Union,
zation Service 682 Chapter 034
and
-- San Francisco District 730 Office of Labor-Management Standards
Enforcement, Dept. of Labor 658
-- El Paso, Tex. 639

Lackland AFB, Tex.
Kansas City, MO

-- Army and Air Force Exchange Service,

-- SSA, Mid-America Program South Texas Area Exchange 669
Center, BRSI 619
-- Hgs., Military Training Center
-- Environmental Protection (ATC) 652
Agency, Region VII 668

Long Beach, Calif.
Kings Point, N.Y., Dept. of

Commerce, Merchant Marine -- Long Beach Naval Shipyard 728
Academy 620

-- Naval Support Activity 629
Langley, AFB, Va,

Los Angeles, Calif., Defense Supply,

-- 4500 Air Base Wing 760 Defense Contract Admin. Services Region 634
-- Hgs., Tactical Air Command 742 Management Systems Development Office
Detachment, Naval Rework Facility,
Labor Organizations Jacksonville Naval Air Stationm,
Jacksonville, Fla. 741
-- American Federation of Government
Employees, AFL-CIO Marshal Service, Dallas, Tex. 709
== Local 41 701 Merchant Marine Academy, Dept. of
Commerce, Kings Point, N.Y. 620
-- Local 1592 724
-- Local 1841 686
-- Local 2221 721
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TITLE
Miami, Fla.
-- Customs Service, Region
Iv
== VA

Minneapolis, Minn., HEW, SSA,
Bureau of Field Operationms,
District Office

Miramar, Calif., Navy Exchange
Murfressboro, Tenn., VA Hospital
National Aeronautics and Space
Admin., Lewis Research Center,
Cleveland, Ohio
National Labor Relations Board,
Region 17, and National Labor
Relations Board
National Guard

-- Alabama, National Guard

-- Colorado Air National Guard,

Buckley Air National Guard,

Aurora, Colo.

-- Texas Air National Guard
Camp Mabry, Austin, Tex.

A/SLMR NO(S).

739,764

765

621

602

702

678

664,670,671

660

758

667,738

TITLE

Navy, Dept. of

31

Aerospace and Regional Medical
Center, and Aerospace Research
Laboratory Medical Institute

Ammunition Depot, Crane, Ind.

Antcilles Consolidated School System,

Ft. Buchanan, Puerto Rico

Avionics Facility
Indianapolis, Ind.

Naval Air Station

-- Amphibious Base, San Diego,
Calif., and Coronado, Calif.

-- Air Rework Facility,
Jacksonville, Fla.

-- Air Rework Facility,
Pensacola, Fla.

-- Willow Grove, Pa.

Naval Commissary Store Complex,
Oakland

Naval Electronics Laboratory
Center, San Diego, Calif.

Navy Exchange, Miramar, Calif.

Marine Corps Supply Center,
Barstow, Calif.

Public Works Center,
San Francisco Bay

A/SLMR NO(S).

603

684

712

635,722

627

613,741

608

772

654

622

602

692

628




TITLE
Navy, Dept. of (cont.)
-- Naval Shipyard

-- Inactive Ship Maintenance
Facility, Vallejo, Ca.

-- Long Beach, Ca.

-- Mare Island, Vallejo, Ca.
-- Norfolk, Va.

-- Portsmouth, Va.

-~ Puget Sound,
Bremerton, Wa.

-- Naval Support Activity,
Long Beach, Ca.

Newark, Ohio, Aerospace
Guidance and Metrology Center,

Newark Air Force Station

New London, Conn., Coast
Guard Academy

New Orleans, La.

Agriculture

-- QGrain Division Field
Office

-- Research Service Southern
Regional Research Center

-- VA Hospital

A/SLMR NO(S).

690
689,728
646,736,775
708,746

618

710,768

629

677

737

666

757

TITLE
New York, N.Y.

-- GSA, Region II

-- Small Business Admin.

-- District Office
Hato Rey, P.R.

-- Region II

Oakland, Navy Commissary Store
Complex

Orange-Chatham Comprehensive Health
Services, Inc.

Pacific, Hgs., Pacific AF, Dept. of
Defense Dependent Schools

Pensacola, Fla.

-- Naval Aerosapce and Regional
Medical Center, Research
Laboratory, and Medical Institute

-- Naval Air Rework Facility

Philadelphia, Pa.

-- Corps of Engineers

-- Defense Contract Admin. Services
Region (DCASR)

-- IRS, Service Center

Phoenix, Ariz., Bureau of Reclamation
Arizona Projects Office
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756

751

759

654

650

733

603

608

673

609

754,771

614




TITLE

Portsmouth, Va, Norfolk
Naval Shipyard

Puerto Rico, HEW, SSA, Bureau
of Hearings and Appeals

Quantico Education Association

Richmond, Va.,Small Business
Admin., District Office

St. Petersburg, Fla., Airway
Facilities Field Office

Salt Lake City, Utah

-- Internal Revenue Service
Utah District

San Diego, Calif.
-- Naval Amphibious Base

-- Naval Electronics
Laboratory Center

San Francisco, Calif.

== Bureau of Alcohol, Tobacco
and Firearms

-- Bureau of the Mint, Assay
Office

-- Immigration and Naturaliza-
tion Service, San Francisco

District

-- Navy Public Works Center

A/SLMR NO(S).

618

625

601

674

776

716

627

622

698

750

730

628

TITLE

Small Business Administration
-- District Office, Hato Rey, P.R.
and
Regional Office, New York, N.Y.
-- New York, N.Y., Region II
-- Richmond, Va.,District Office
-- Washington, D.C., Central Office

Sparata, Wisc., Dept. of the Army
Ft. McCoy

State, Dept. of
-- Agency for International
Development
-- Passport Office, Chicago, Ill.
Tampa, Fla., Airway Facilities Sector

Temple, T'ex., Dept. of Agriculture,
Office of Investigation

Tooele, Utah, Tooele Army Depot
Transportation, Dept. of
-- Administrative Operations

-- Coast Guard Academy,
New London, Conn.

-- Federal Aviation Admin.
(See separate listing)
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A/SLMR NO(S).

751
759
674

631

638

670
697

647,725

644

717

683

737




TITLE

Transportation, Dept. of (cont.)

Highway Admin., Office of
Federal Highway Projects,
Vancouver, Wash.

Secretary of Transportation

Treasury, Dept. of

-

A/SLMR NO(S).

612

672

Alcohol, Firearms and Tobacco

Boston, Mass.

San Francisco, Calif.

-- Washington, D. C.

Bureau of the Mint, Assay

Office, San Francisco, Calif.

Customs Service, Region IV,
Miami, Fla.

Internal Revenue Service

Austin Service Center,
Austin, Tex.

Boston District Office

Chicago District Office,
Chicago, Ill.

Cincinnati District,
Cincinnati, Ohio

Hartford District Office

IRS

695
698

680

750

739,764

675

727

711,748

705
649

731

TITLE

Treasury, Dept. of (cont.)

-- Internal Revenue Service
(cont.)

Unions

Philadelphia Service Center

Utah District, Salt Lake
City, Utah

Washington, D.C.
Civil Service Commission

Washington, D.C.
National Office

(See: Labor Organizations)

Vallejo, Calif.

-- Mare Island Naval Shipyard

-- Naval Inactive Ship Maintenance

Facility

Vancouver, Wash., Federal Highway Admin.,

Office of Federal Highway Projects

Vandenberg AFB, Calif.

-- Base Procurement Office

-- 43924 Aerospace Support Group

A/SLMR NO(S).

754,771

716

642

630

646,736

690

612

767

623




TITLE A/SLMR NO(S).

Veterans Administration

Data Processing Center

Austin, Tex. 663
Hospital

-- Miami, Fla. 765
-- Murfressboro, Tenn. 702
-- New Orleans, La. 637
-- Waco, Tex. 735

Regional Office, New York, N.Y. 694

VA Center, Bath, N.Y. 605

Washington, D.C.

Alcohol, Tobacco and Firearms 680

Civil Service Comm. 640,642
Federal Energy Admin. 611
GSA, Central Office 693

Health, Education and Welfare
-- Office of the Secretary, Hqs. 648

-- Social and Rehabilitation
Service, Central Office 632

TITLE
Washington, D.C. (cont.)

-- Internal Revenue Service
National Office

-- Small Business Admin.,
Central Office

Waco, Tex., VA Hospital

Warren, Mich., Army Tank Automative
Command

Watervliet, N.Y., Dept. of the Army
Watervliet Arsenal

Willow Grove, Pa.,Naval Air Statiomn
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A/SLMR NO(S).

630

631

735

659,662

624,726

772







Decisions of the Assistant Secretary
of Labor for Labor-Management
Relations Nos. 601-776
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January 5, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

QUANTICO EDUCATION ASSOCIATION
A/SLMR No. 601

This case involved an unfair labor practice complaint filed by
an individual employee (Complainant) alleging that the Respondent
Association violated Section 19(c) of the Order by denying him
membership in the Quantico Education ASsociation for reasons other
than the failure to meet reasonable occupational standards uniformly
required for admission, or the failure to tender initiation fees

and dues uniformly required as a condition of acquiring and retaining
membership.

The Complainant attempted to gain membership in the Respondent
by tendering $11.00, the figure set forth in the Respondent's Con-
stitution as its dues. The Respondent denied him membership based
on its contention that an individual seeking membership must tender
simultaneously payment not only for the Respondent but also for the
state and national labor organizations with which it is affiliated,
as its Constitution required a "unified membership" in all three
organizations. The Respondent contended that the payment of dues
covering membership in all three organizations had been uniformly
required as a condition of acquiring and retaining membership in
the Respondent and that its Constitution set forth only its part
of the dues payment because it had no direct control over the dues
structures of the organizations with which it is affiliated.

The Associate Chief Administrative Law Judge concluded that,
while the dues provisions of the Respondent's Constitution were
ambiguous, the uncontroverted testimony was that the Respondent's
dues requirements had indeed been uniformly applied. He also
concluded that there was no instance of which he was aware in the
public or private sector where an exclusive representative was
limited to the collection of monies retained by it and had no
right to require financial support of affiliated organizatioms.
Thus, he found that nothing precluded the Respondent from re-
quiring membership in the state and national labor organizations
with which it is affiliated as a condition of membership.

The Assistant Secretary adopted the Associate Chief Admin-
istrative Law Judge's findings, con¢lusions, and recommendations
and, accordingly, ordered that the complaint be dismissed in its
entirety.
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A/SLMR No. 601

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
QUANTICO EDUCATION ASSOCIATION 1/

Respondent

and Case No. 22-5790(C0)

GILBERT GENE LEONARD

Complainant

DECISION AND ORDER

On October 29, 1975, Associate Chief Administrative Law Judge
John H. Fenton issued his Recommended Decision and Order in the
above-entitled proceeding, finding that the Respondent had not
engaged in the alleged unfair labor practice and recommending
that the complaint be dismissed in its entirety. Thereafter,
the Complainant filed exceptions with respect to the Associate
Chief Administrative Law Judge's Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the
Associate Chief Administrative Law Judge made at the hearing
and finds that no prejudicial error was committed. The rulings
are hereby affirmed. Upon consideration of the Associate Chief
Administrative Law Judge's Recommended Decision and Order and
the entire record in the subject case, including the Complainant's
exceptions, I hereby adopt the Associate Chief Administrative Law
Judge's findings, conclusions, and recommendations.

1/ The Associate Chief Administrative Law Judge inadvertently
referred to the Respondent as the Quantico Educational Association.
This inadvertence is hereby corrected.




ORDER

IT IS HEREBY ORDERED that the com laint in C
a; . 22-
be, and it hereby is, dismissed. ? se o 22-5730(c0)

e/, ‘éﬁ,

Dated, Washington, D. C.
January 5, 1976

{Paul J. Fafser, Jr., Assistfnt Secretary of
Labor for’Labor-Management Relations
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U.S. DEPARTMENT OF LABOR

Orrice or ApmiNisTrATIVE Law Jupces

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

e o & o e e e o a e e o e e e e o * e

In the Matter of

QUANTICO EDUCATIONAL ASSOCIATION CASE NO. 22-5790(CO)

Respondent
and
GILBERT GENE LEONARD :
Complainant

e o o 8 e e e & e e e e e e o o s o e

Maurice Joseph, Staff Counsel
National Education Association
1201-16th Street, N. W.

Washington, D. C. 20036
For the Respondent

Gilbert Gene Leonard
Appearing Pro Se

Before: JOHN H. FENTON
Associate Chief Judge

RECOMMENDED DECISION AND ORDER

Statement of the Case

This is a proceeding under Executive Order 11491. A
Notice of Hearing was issued on July 3, 1975, by Assistant
Regional Director for Labor-Management Services Administra-
tion, Philadelphia Region, based on a Complaint filed on
January 21, 1975. Complainant alleges that Respondent vio-
lated Section 19(c) of the Order by denying him membership
in the Quantico Education Association for reasons other than
failure to meet reasonable occupational standards uniformly
required for admission, or failure to tender initiation fees
and dues uniformly required as a condition of acquiring and
retaining membership.




) A hearing in this matter was held on September 16, 1975,
in Quantico, Virginia. Both parties were afforded an oppor-
tunity to be heard, to examine and cross-examine witnesses,
and to introduce evidence. Upon the basis of the entire
record, including my observation of the witnesses and their
demeanor, I make the following findings of fact, conclusions
of law, and recommendations:

Findings of Fact

During the 1973-1974 school year, Respondent voted to
upify with its state and national parent organizations, the
Virginia Education Association (hereinafter VEA) and the
National Education Association (hereinafter NEA) respectively.
(Resp. Exh. 1). As a result of the decision to unify, Respon-
dent's constitution was amended to provide in relevant part:

"Article IV - Affiliations

The Association is a unified member with
(1) virginia Education Association and (2)
the National Education Association."

"Article III - Membership

Section 4. Members must join QEA, VEA and
NEA as it is a unified membership." (Resp. Exh. 2).

Membership dues are $38.00 for VEA, $25.00 for NEA, and
$11.00 for Respondent, totalling $74.00. (Compl. Exh. 5).
As discussed below, these dues requirements and the above-
quoted constitutional amendments were in effect at all times
relevant to this complaint.

Article V of the QEA Constitution provides:
"Dues

Professional members shall pay Association
annual membership dues of $11.00 which are estab-
lished by the voting members of this local
Association."”

In reliance on this provision, Complainant attempted, on
December 4, 1974, to obtain membership in Respondent by
tendering $11.00 to the Building Representative of the
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Quantico Education Association. The Building Representative
told Complainant at that time that membership in QEA required
the payment of $74.00 in dues. This dues requirement was
sbusequently affirmed, and Complainant's petition for member-
ship officially denied, by letter dated December 12, 1974
from Mrs. Barbara Gear, President of QEA. (Resp. Exh. 4).

At the hearing in this matter, both the current
Treasurer of QEA and a former Building Representative of
QEA testified that since May, 1974, the date the aforementioned
amendments were approved by the QEA membership, no one has
been admitted to membership without paying $74.00 in dues
(Tr. 87, 89).

Finally, the parties have stipulated that QEA is the
exclusive bargaining representative of teachers in the
Quantico Dependents School System, Marine Corps Base, Quantico,
Virginia (Tr. 74). It was further stipulated that the col-
lective bargaining agreement between QEA and Marine Corps
Base, Quantico, Virginia, (hereinafter MCB) recognizes only
QEA without any reference to VEA, NEA, or any other organiza-
tion. (Tr. 74).

Conclusions of Law

Section 19(c) of the Executive Order provides as
follows:

"A labor organization which is accorded exclusive
recognition shall not deny membership to any em-~
ployee in the appropriate unit except for failure
to meet reasonable occupational standards uniformly
required for admission, or for failure to tender
initiation fees or dues uniformly required as a
condition of acquiring and retaining membership."

Complainant has presented four arguments in support of
his 19(c) complaint: (1) the only dues amount expressly set
forth in the QEA Consitution is $11.00; (2) Section 19(c) of
the Order applies to the dues of only that organization
granted exclusive recognition, i.e., QEA, and not VEA or NEA;
(3) the relevant amendments of the QEA Constitution were made
in violation of the procedural requirements of Article 16 of
the Constitution and once the revisions were passed, the
teachers in the unit were not given appropriate notice there-
of; and (4) by unifying its membership with NEA, NEA has




-4 -

effectively adopted the strike clause in the NEA Bill of
Rights, which may place QEA in violation of the Order, and
may subject QEA members to punishment for violating statu-
tory, federal employee strike prohibitions. Though not all

of these arguments are entirely relevant to a 19(c) complaint,
I shall discuss them all.

I. Article V: Provision for $11.00 in Dues

Article V of the QEA Constitution cannot be read in
isolation from the other Articles contained therein. It
must be read in conjunction with Article II(4) which provides
that membership in VEA and NEA is a prerequisite to member-
ship in QEA. Respondent has argued convincingly that the
precise amount of the state and national organization dues are
not cited in the constitution simply because to do so would
necessitate amending the Constitution whenever VEA and NEA
changed their dues. For the sake of convenience, then, Article
V omits mention of state and national dues on the reasonable
assumption that one, such as Complainant, who relies on the
language of the constitution, would understand that member-
ship in VEA and NEA, as required in Article III, impliedly
necessitates the payment of dues to those organizations.

Even if one assumes, arguendo, that the dues provisions
in the QEA Constitution are ambiguous, it does not follow
that Respondent is in violation of the Order. Section 19(c)
of the Order does not speak to problems of draftsmanship in
union constitutions; it requires instead that union member-
ship dues be applied, in fact, to all employees uniformly.
Two witnesses for Respondent have testified that QEA's dues
requirements have indeed been applied uniformly (Tr. 87, 89).
This evidence was uncontroverted by Complainant; it is there-
fore received as fact and is dispositive of this case.

II. The QEA-MCB Negotiated Agreement Recognizes only QEA
and not VEA and NEA

Though the validity of the NEA three-tier dues structure
is apparently an issue of first impression under the Order,
said dues structure has been upheld in two state cases. In
Swartz Creek Community Schools, Case No. 699-80, July 29,
1971, reported in 414 GERRE-1, a teacher challenged $80.00
in annual dues payments, $18.00 of which was retained by the
local, $47.00 of which was passed on to the Michigan Education
Association, and $15.00 of which went to the NEA. The
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Michigan Employee Relations Council noted that, as in this
case, membership in all three organizations was compulsory.
The Commission upheld the unified dues structure as "estab-
lished practice" that was not violative of the Complainant's
rights.

In Las Vegas Federation of Teachers v. Clark County
School District and Clark County Classroom Teachers Associa-
tion, Case No. Al-00427, April 23, 1974, reported in 557
GERRE-B-8, a’unified dues structure existed between CCCTA
on the local level, the Nevada State Education Association,
and the NEA. The applicable state bargaining law gave em-—
ployees the right to join or refrain from joining an organi-
zation. Just as QEA is the only organization recognized in
the collective bargaining agreement in this case, so, too,
was CCCTA the recognized organization for the teacher unit
in Las Vegas, supra. Noting that unified membership in
local, state and national organizations is hot uncommon in
the labor movement, the Nevada Local Government Employee-
Management Relations Board held that the state law was "not
intended to prohibit an employee organization from making
membership in state and/or national organizations a condi-
tion to membership in the local employee organization.

Similarly, it is common in the private sector for some
part of the dues required as a condition of membership to
be allocated for payment to affiliated organizations. Thus,
per capita payments are routinely made to parent organizations
despite the fact that the parent is neither recognized nor
certified as the exclusive bargaining representative employ-
ees involved. While employees have the right to prevent
any part of their dues from being used to support political
activity which they oppose, I am not aware of any case in
which per capita taxes have been successfully opposed on the
ground that the exclusive representative was limited to the
collection of monies retained by it and had no right to re-
quire financial support of affiliated organizations.

In light of these circumstances, I conclude that the
negotiated agreement between QEA and MCB, which recognizes
only QEA and not VEA or NEA, does not preclude QEA from
making membership in state or national organizations a
condition to membership in QEA.
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III. Article XVI; Notice of Amendments

A) Article XVI

Complainant has established that, in violation
of Article XVI of the QEA Constitution, the proposed amend-
ments were not circulated for thirty days prior to the vote
of the QEA membership in May, 1974. (Tr. 64). I conclude
that this slight procedural irregularity does not affect
the validity of the amendments in question, and is immaterial
to the merits of this Section 19(c) complaint. While Com-
plainant did not attempt to exploit the point, it is also
clear that the vote for unification, which accomplished a
very large raise in dues, was by show of hand rather than
by secret ballot. Again, I regard this as immaterial to
this Section 19(c) complaint. If Complainant was in fact
aggrieved by these circumstances, the proper forum for testing
his claim was a proceeding pursuant to the Regulations im-
plementing Section 18 of the Order. Thus, a complaint might
have been filed attacking the dues structure as it was modi-
fied by unification, under Section 204.2(3) of the Rules and
Regulations. As I understand the scheme of the Order, a
finding that Complainant was entitled to membership upon a
tender of $11.00 should be made only after a determination
is made in such a proceeding that the addition of VEA and
NEA dues was violative of the Regulations because accomplished
in an undemocratic manner.

B) Notice of Amendments

Complainant went to great lengths at the hearing
in this case to establish the exact date on which the afore-
mentioned constitutional amendments went into effect. It
appears from the testimony that unification was approved at
a statewide teachers meeting in November, 1973. Before this
vote became binding upon QEA, or upon any other local, it
had to be ratified by the local membership. Because QEA
anticipated great difficulty in gathering a quorum of QEA
members in order to ratify the unification, representatives
of QEA's Executive Board decided to visit the schools within
the Quantico Dependents School System and conduct separate
ratification votes within each individual school (Tr. 51).
Official ratification was completed in May, 1974. It was
not until August, 1974, that the QEA constitution was retyped
so as to reflect the unification-related amendments.
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Complainant contends that QEA leadership did not
effectively circulate copies of the amended constitution
within the unit. (Tr. 83). Due largely to an inefficient
mail system at the base (Tr. 78), it does appear that the
manner in which QEA notified unit employees of the consti-
tutional amendments was less than perfect. It is undis-
puted, however, that a copy of the amended Constitution
was attached to a newsletter that was circulated to QEA
members in April, 1974 (Resp. Exh. 1). It is also clear
that Complainant was aware of the constitutional amendments
before he tendered his $11.00 in dues and when said dues
were tendered, the Building Representative again informed
Complainant of the effect of the amendments. Even if
Complainant did not receive the most effective notice of
the amendments, he has not shown that he was prejudiced
thereby or why he should be relieved of the $74.00 dues
requirement.

IV. NEA Strike Clause

Complainant established that the NEA Bill of Rights
(Compl. Exh. 6) asserts that each teacher has the right
"to withdraw services collectively when reasonable procedures
to resolve impasse have been exhausted." He contends that
membership in an organization asserting such a right is in-
compatible with his status as an employee of the Federal
government. Various laws do prohibit strikes by such em-
ployees. Moreover, the Order at Section 19(b) (4) makes it
unlawful for a labor organization to engage in or condone
such activity, and at Section 2(e) (2) exempts from the
definition of a labor organization any group which assists or
participates in a strike against the government or imposes
a duty or obligation to conduct, assist or participate in
such a strike. This is of small comfort to Complainant for
several reasons. First, it is not germane to his contention
that he has the right to membership at a cost of $11.00
rather than $74.00 per annum. Second, asserting the right to
strike is in any event not banned by the Order, which was
amended in 1971 to delete the phrase in Section 2(e) (2)
which prohibited a union from asserting the right to strike,
in order to avoid the Constitutional problems described in
United Federation of Postal Clerks v. Blount, 325 F. Supp.
829 (1971).

Accordingly, in the absence of any evidence that
Complainant was denied membership in the Quantico Education
Association for any reason other than Complainants' failure




to pay the annual dues required of all QEA members, an
insufficient basis exists for finding a violation of
Section 19(c) of the Order.

Recommendation

In view of the findings and conclusions made above,
it is recommended that the Assistant Secretary for Labor-
Management Relations dismiss the subject complaint.

f/\\ L
Lo 2 Fo

JOHN H. FENTON
Associate Chief Judge

DATED: October 29, 1975
Washington, D. C.

January 5, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE NAVY,
NAVY EXCHANGE,

MIRAMAR, CALIFORNIA
A/SLMR No. 602

The subject case involves a representation petition filed by the
National Federation of Federal Employees, Local 63 (NFFE). The Activity
asserted that the petition was filed untimely because it was filed
after the Activity and the incumbent exclusive representative, the
American Federation of Government Employees, Local 1476, AFL-CIO,

(AFGE) had entered into a megotiated agreement. The NFFE contended,
in this regard, that no agreement was in effect at the time its petition
was filed.

The Assistant Secretary found that the NFFE petition was filed
untimely. In this connection, he noted that the president of AFGE
Local 1476 had been duly appointed as the AFGE's chief spokesman and
that the Activity and the AFGE concluded a valid and binding agreement
on April 10, 1975, the terms of which had been initialed by the
parties at the conclusion of a previous negotiating session. In
these circumstances, and noting additionally that the representatives
of the AFGE and the Activity who initialed the various articles of the
agreement were fully authorized to negotiate and execute a binding
agreement on behalf of their principals, that the initialed articles
of the agreement contained substantial and finalized terms and
conditions of employment sufficient to stablize the bargaining
relationship, and that the affixing of the parties' signatures after
the filing of the instant petition constituted a mere formal execution
of the previously agreed upon provisions, the Assistant Secretary
concluded that the petition herein was filed untimely during the term

of an existing negotiated agreement and that, therefore, dismissal of
the NFFE's petition was warranted.




The NFFE contends that its petition, filed on May 5, 1975, was
timely because no negotiated agreement existed at the time of filing
which would constitute a bar to an election. On the other hand, the
Activity asserts that the provisions of a negotiated agreement, which
had been initialed previously by representatives of the AFGE and the
Activity, constitute, in effect, a valid negotiated agreement which
served to bar the instant petition.

The evidence established that on April 14, 1974, prior to the
termination of a negotiated agreement, the AFGE notified the Activity
of its desire to negotiate a new agreement. After establishing ground
rules for negotiations, the AFGE national representative designated the
president of AFGE Local 1476, John F. Conroy, as the AFGE's chief
spokesman in his stead, with the concurrence of the AFGE's executive
board. The record reflects that Conroy was vested with full authority
to negotiate and execute a binding agreement with the Activity on
behalf of the AFGE. At three negotiating sessions subsequently held
on April 25, June 6, and June 11, 1974, the AFGE met with the Activity
and discussed the articles of the expired agreement. After modifying
various articles and retaining others in their original form, the chief
spokesmen for the Activity and the AFGE, at the conclusion of the
negotiating session on June 11, 1974, signified their agreement on
particular articles or sections by affixing their initials thereto. 3/
At the conclusion of the Jume 11, 1974, negotiating session, the parties
had agreed in this manner on all matters with the exception of the AFGE's
proposal with respect to commission percentages. In this latter regard,
the negotiators agreed to table this wage issue pending a ruling by the
Federal Labor Relations Council (Council) in a related case. However,
in early 1975, after conferring with the AFGE membership, Conroy
informed the Activity's chief spokesman that the AFGE was willing to
withdraw its proposal in this regard and conclude an agreement.
Thereafter, on April 10, 1975, Conroy met with the Activity's chief
spokesman to confirm the withdrawal of the AFGE's proposal and to
review the language and the initialing of the articles accomplished
during the negotiating sessions held in 1974. The record reveals that
it was the understanding of the AFGE and the Activity that a binding
agreement had been reached on all issues as of their meeting of
April 10, 1975, On May 5, 1975, the instant petition was filed.
Subsequently, on May 8, 1975, a ''smooth copy'" of the negotiated agree-
ment consisting of the initialed articles was signed by the Activity's
Exchange Officer and Conroy.

The NFFE contends that the initialed articles of April 10, 1975,
did not constitute a formal agreement which would bar its petition of
May 5, 1975, as Conroy, who initialed the agreement and withdrew the
AFGE's proposal, did not have the authority as chief spokesman to bind
the AFGE. Under all of the foregoing circumstances, however, I find that

3/ The record reflects conflicting testimony regarding the participation
of Conroy in the April 25 and June 6 meetings. However, there is no
conflict regarding Conroy's participation and activities at the
June 11 meeting. Under these circumstances, I find it unnecessary
to determine whether Conroy participated in the earlier two meetings.
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A/SLMR No. 602

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE NAVY,
NAVY EXCHANGE,
MIRAMAR, CALIFORNIA

Activity 1/
and Case No. 72-5340(RO)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 63

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, 2 hearing was held before Hearing Officer Linda G.
Wittlin. The Hearing Officer's rulings made at the hearing are free
from prejudicial error and are hereby affirmed.

Upon the entire record in this case, including a brief filed by
the Activity, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The Petitioner, the National Federation of Federal Employees,
Local 63, herein called NFFE, seeks an election in a unit of all
employees of the Barber and Beauty shops, Naval Air Station Miramar,
San Diego, California, excluding employees engaged in Federal personnel

work in other than a purely clerical capacity, management officials,
guards, and supervisors as defined in the Order.

The American Federation of Government Employees, Local 1476,
AFL-CIO, herein called AFGE, currently is the exclusive representative
of the employees in the petitioned for unit. The appropriateness of
the unit is not at issue herein. 2/

1/ The name of the Activity appears as amended at the hearing.

2/ 1In view of the disposition herein, I find it unnecessary to rule
on the AFGE's motion that it be granted status as an intervenor in
the subject case.




there was a valid and binding negotiated agreement in effect when the
NFFE filed its petition in the matter, and that, therefore, dismissal

of the NFFE's petition is warranted. Thus, the record reflects that
Conroy was the duly appointed chief spokesman for the AFGE with full
authority to negotiate and execute an agreement on behalf of the AFGE.
Further, the evidence establishes that, in his capacity as the AFGE's
chief spokesman, Conroy met and negotiated with the Activity's chief
spokesman, and, on April 10, 1975, formally withdrew the AFGE's wage
proposal and concluded a valid and binding agreement, the terms of

which had been initialed previously by the parties at the conclusion of
their June 11, 1974, negotiating session. In these circumstances, and
noting additionally that the representatives of the AFGE and the Activity
who initialed the various articles of the agreement were fully authorized

~ to negotiate and execute a binding agreement on behalf of their principals,

that the initialed articles of the agreement contained substantial and
finalized terms and conditions of employment sufficient to stabilize the
bargaining relationship, and that the affixing of the parties' signatures
on May 8, 1975, constituted a mere formal execution of the previously
agreed upon provisions, I find that as of April 10, 1975, there was a
valid and binding negotiated agreement between the Activity and the AFGE.

Accordingly, as the petition herein was filed untimely during the
term of an existing negotiated agreement, I shall order that it be
dismissed. 4/

ORDER

IT IS HEREBY ORDERED that the petition filed in Case No. 72-5340(RO)

be, and it hereby is, dismissed.

Paul J. asser, Jt., 1stant Secretary of
Labor f Labor-Management Relations

Dated, Washington, D. C.
January 5, 1976

4/ Cf. United States Department of the Navy, U. S. Naval Station,
Pearl Harbor, Hawaii, A/SLMR No. 504 and United States Air Force,
321st Combat Support Group, Grand Forks Air Force Base, North
Dakota, A/SLMR No. 319.
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January 5, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

NAVAL AEROSPACE AND REGIONAL MEDICAL CENTER,
PENSACOLA, FLORIDA

AND
NAVAL AEROSPACE MEDICAL RESEARCH LABORATORY,
PENSACOLA, FLORIDA

AND
NAVAL AEROSPACE MEDICAL INSTITUTE,
PENSACOLA, FLORIDA
A/SLMR No, 603

This case involved three separate RA petitions filed by the Naval
Aerospace and Regional Medical Center (Center), the Naval Aerospace
Medical Research Laboratory (Laboratory), and the Naval Aerospace
Medical Institute (Institute), all in Pensacola, Florida. As a result
of a reorganization, the Laboratory and the Institute were removed
from the command responsibility of the Center and were established as
separate commands in Pensacola. The Activity-Petitioners took the
position that the single certified exclusively recognized unit, which
included all of the employees of the three Activities, was rendered
inappropriate by the reorganization and that three units conforming to
the new organizational realignment should be established to reflect the
changes brought about by the reorganization. The American Federation
of Government Employees, Local 1960, AFL-CIO (AFGE), contended, on the
other hand, that the effect of the reorganization was superficial and
that its existing unit is still viable.

The Assistant Secretary found that the certified unit continued,
after the reorganization, to remain appropriate for the purpose of
exclusive recognition. In this regard, it was noted that the
reorganization did not result in any change in the day-to-day temms
and conditions of employment of the employees involved, including
their physical locations, their job functions, and their immediate
supervision. In addition, the Assistant Secretary found that altering
the unit involved in the manner sought by the Activity-Petitioners,
where a history of collective bargaining existed, would tend to promote
fragmentation and inhibit effective dealings and efficiency of agency
operations, noting particularly that the three Commands involved report
to the same Naval organizational command and are serviced by the same
Consolidated Civilian Personnel Office.

Accordingly, the Assistant Secretary ordered that the three RA
petitions be dismissed.




A/SLMR No. 603

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
NAVAL AEROSPACE AND REGIONAL
MEDICAL CENTER,
PENSACOLA, FLORIDA
Activity-Petitioner
and Case No. 42-2712(RA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1960, AFL-CIO

Labor Organization
NAVAL AEROSPACE MEDICAL
RESEARCH LABORATORY,
PENSACOLA, FLORIDA

Activity-Petitioner

and Case No. 42-2713(RA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1960, AFL-CIO

Labor Organization

NAVAL AEROSPACE MEDICAL INSTITUTE,
PENSACOLA, FLORIDA

Activity-Petitioner
and Case No. 42-2714(RA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1960, AFL-CIO

Labor Organization

DECISION AND ORDER
Upon petitions duly filed under Section 6 of Executive Order
11491, as amended, a consolidated hearing was held before Hearing

Officer Seymour X. Alsher. The Hearing Officer's rulings made at
the hearing are free from prejudicial error and are hereby affirmed.
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Upon the entire record in the subject cases, including a brief
filed on behalf of the Activity-Petitioners, the Assistant Secretary
finds:

On March 16, 1971, the American Federation of Government Employees,
Local 1960, AFL-CIO, herein called AFGE, was certified as the exclusive
representative in a unit of essentially all nonprofessional employees
of the Naval Aerospace Medical Center, Pensacola, Florida. Subsequently,
the AFGE and the Naval Aerospace Medical Center entered into a three
year negotiated agreement dated February 28, 1972. The agreement was
amended on October 24, 1972, to reflect the change in the Activity's
designation to the Naval Aerospace and Regional Medical Center, herein
called the Center. Thereafter, the Chief of Naval Operations reorganized
certain shore activities of the Bureau of Medicine and Surgery, herein
called BUMED, effective July 1, 1974. The effect of this reorganization
on the Center was the removal of two component activities, the Naval
Aerospace Medical Research Laboratory, herein called the Laboratory, and
the Naval Aerospace Medical Institute, herein called the Institute, from
the responsibility of the Center's Commanding Officer and their estab-
lishment as separate activities with different chains of command. The
Activity-Petitioners took the position that this reorganization so
substantially changed the character and scope of the existing unit as
to render it inappropriate. In this regard, it contended that as a
result of the reorganization there now existed three separate units
conforming to the new organizational realignment. 1/

The AFGE contends, on the other hand, that the reorganization was
superficial and that its existing unit is still viable., Alternatively,
it takes the position that the subject RA petitions are not appropriate
for the purpose sought and that CU petitions should have been filed.
Under these circumstances, it asserts that the petitions in the subject
cases should be dismissed.

The record reflects that prior to July 1, 1974, the effective
date of the reorganization, there was a single activity composed of
three elements: the Hospital and its dispensaries, the Institute, and
the Laboratory, all designated as the Center. The primary missions of
the three elements were diverse, but each was encompassed within the
overall mission of the Center. Thus, the mission of the Hospital was
medical care and services on both an in-patient and out-patient basis;
the mission of the Institute was medical training of personnel and
the mission of the Laboratory was basic medical research in the
aerospace field. Organizationally, the three elements were under the
command of the Commanding Officer of the Center who reported to BUMED.
The Commanding Officer of the Institute reported directly to the
Commanding Officer of the Center, who also was the Commanding Officer
of the Hospital, and the Officer-in-Charge of the Laboratory reported
directly to the Commanding Officer of the Institute.

1/ The Activity-Petitioners further indicated that should it be deter-
mined that petitions for clarification of unit (CU) should have been
filed in this matter in order to achieve the desired result, the
instant petitions be treated as such.
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The reorganization was designed to make easier the identification
and accounting of the expenditure of funds by each of the components.
As a consequence of the reorganization, the organizational character
and status of the three components, as well as the chain of command,
were altered. Thus, the Institute and the Laboratory were removed
from the responsibility of the Center and were elevated to the status
of independent commands., The Commanding Officer of the Institute and
the Officer-in-Charge of the Laboratory were elevated to Commanding
Officer status coequal with that of the Commanding Officer of the
Center with identical authority and responsibility for their respective
organizations. While all continued to be responsible ultimately to
BUMED, the Institute as one of four such institutes, reported to and
through the Naval Health Sciences Education and Training Command, and
the Laboratory, as one of 10 such laboratories, reported to and
through the Naval Medical Research and Development Command, both of
which commands are located in Bethesda, Maryland. In additionm,
employees of the Institute and the Laboratory were placed under separate
areas of consideration for reductions in force as a result of their
change in command status. Finally, based on their new status, the
Commanding Officers of the Institute and the Laboratory were established
as the responsible authorities in Pensacola, with the assistance of the
Consolidated Civilian Personnel Office, for the negotiation of agreements
and for the implementation of personnel policies and practices involving
their respective employees,

The evidence established that the employees of the Center, the
Institute, and the Laboratory continued after the reorganization to
perform the same duties in the same physical locations under the same
immediate supervision as prior to the reorganization. 3/ Further, the
employees of the three activities continue to be serviced by the
Pensacola Naval Air Station Consolidated Civilian Personnel Office,
except that they are now treated as three tenant activities instead of
one. A single area of consideration for promotions also remains the
same, and the Center continues to perform certain non-reimbursable
services for the Institute and the Laboratory such as data processing.

The Activity-Petitioners claim that requiring the three separate
Commanding Officers, who have separate funding requirements, to join
together and negotiate an agreement will reduce effective dealings and
efficiency of agency operations. In addition, the Activity-Petitioners
note that grievance handling would, in their view, be unwieldly if the
three Commanding Officers had to designate one of their number to make
grievance determinations for the other. In the AFGE's view, however,
requiring three negotiated agreements for three small groups of
employees where one agreement previously had covered such employees
would reduce effective dealings and efficiency of agency operations.

2/ There was an indication that the Center anticipates moving in

T January 1976 into new quarters which are located approximately
five miles from the present location. However, at the time of the
hearing in this matter, the locations of the Center, Institute, and
Laboratory were in close proximity.
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It contends additionally that problems created by the reorganization
via a vis the bargaining unit could be resolved at the bargaining

table, and it notes, in this regard, that all three of the Activities
involved continue to report upwards to BUMED.

Under the current circumstances outlined above, I find that the
certified unit continues, after the reorganization, to remain appropriate
for the purpose of exclusive recognition. In this regard, moted
particularly was the fact that the reorganization did not result in
any change in the day-to-day terms and conditions of employment of
the employees involved, including their physical locations, their job
functions, and their immediate supervision. Moreover, in my view,
where, as here, there is a history of collective bargaining in the
unit involved and the exclusively recognized unit remains essentially
intact following a reorganization, to alter the unit in the manner
sought herein by the Activity-Petitioners clearly would not have the
desired effect of promoting effective dealings and efficiency of agency
operations. Rather, the result sought by the Activity-Petitioners
i.e. - the establishment of three new units - under the circumstances
herein would, in my judgment, tend to promote fragmentation and inhibit
effective dealings and efficiency of agency operations. In this latter
regard, it was noted that the three commands involved herein continue to
report to the same organizational command, BUMED, and are serviced by
the same Consolidated Civilian Personnel Office. Based on all of the
foregoing considerations, I shall order that the petitions herein be
dismissed. 3/

ORDER

IT IS HEREBY ORDERED that the petitions in Case Nos. 42-2712(RA),
42-2713(RA), and 42-2714(RA) be, and they hereby are, dismissed.

Dated, Washington, D. C.

-
January 5, 1976
P

aul J. Fasser, Jr., Agsistant Secretary of
Labor for Labor-Management Relations

3/ 1In view of the above disposition, the treating of the instant

petitions as CU petitions would not require a contrary result.
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January 5, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. ARMY COMMUNICATIONS
COMMAND AGENCY, FORT SAM
HOUSTON, TEXAS
A/SIMR No. 604

This case involves a representation petition filed by the National
Federation of Federal Employees, Local 28 (NFFE) for a« unit of all
nonprofessional employees of the U.S. Army Communications Command
Agency, Fort Sam Houston, Texas (USACC-FSH). The NFFE contended
that, in the alternative, if the Assistant Secretary found the
petitioned for unit to be inappropriate, the claimed employees, who
at one time were employed in the Telecommunications Center Division
(TCD) of the Headquarters, Fifth U.S. Army, Fort Sam Houston, should
be considered to have remained in that unit which is exclusively
represented by the NFFE and which is covered by a three year
negotiated agreement. The Intervenor, American Federation of
Government Employees, AFL-CIO, Local Union 2154 (AFGE), asserted
that the claimed employees do not constitute a unit separate and
distinct from the employees of Headquarters, Fort Sam Houston, who
are exclusively represented by the AFGE and are covered by a three
year negotiated agreement. The USACC-FSH was in agreement with the
NFFE that the claimed unit is appropriate for the purpose of exclusive
recognition, and that there is no agreement bar to the petitioned
for unit.

The Assistant Secretary concluded that, as previously found in
Department of Defense, U.S. Army, U.S. Army Communications Command
Agency, Fort Sam Houston, Texas, A/SLMR No. 398, the employees in the
petitioned for unit had not remained a part of the NFFE's unit
of the employees of Headquarters, Fifth U.S. Army, nor were they
part of the AFGE's unit of the employees of Headquarters, Fort Sam
Houston. Rather, in his view, the Army-wide reorganization of
July 1, 1973, which placed all communications related functions under
the central command of the United States Army Communications Command
(USACC), also created a new organizational entity, USACC-FSH, separate
and distinct from Headquarters, Fort Sam Houston and Headquarters,
U.S. Fifth Army. Accordingly, as the claimed unit was a new entity,
the Assistant Secretary concluded there was no bar to the NFFE's
petition.

Furthermore, the Assistant Secretary concluded that the unit
sought was appropriate for the purpose of exclusive recognition under
the Order. He noted, in this regard, that the claimed employees are
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engaged in similar job functions; that they have little or no work
contact with the other employees located on Fort Sam Houston; that
they have not transferred to or interchanged with employees of any
other activity located at Fort Sam Houston; that the area of con-
sideration for reduction-in-force and promotion actions is

USACC-FSH rather than basewide; that the claimed employees are under
the direct supervision and administrative control of the Director of
USACC-FSH; and that USACC-FSH does not report to Headquarters

Fort Sam Houston but, rather, through channels, to its own head-
quarters located at Fort Huachuca, Arizona. In addition, the
Assistant Secretary found that the claimed unit, which would include
all employees of USACC-FSH, and which the Activity agreed was
appropriate, would promote effective dealings and efficiency of
agency operations.

Accordingly, the Assistant Secretary directed that an election
be conducted in the unit found appropriate.




A/SLMR No. 604
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U.S. ARMY COMMUNICATIONS
COMMAND AGENCY, FORT SAM
HOUSTON, TEXAS

Activity
and Case No. 63-5420(RO)

NATIONAL FEDERATION OF
FEDERAL EMPLOYEES, LOCAL 28

Petitioner
and

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO,
LOCAL UNION 2154

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer Joel D.
Reed. The Hearing Officer's rulings made at the hearing are free from
prejudicial error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.

2. The Petitioner, National Federation of Federal Employees, Local
28, herein called NFFE,seeks an election in a unit of all nonprofess-
ional employees employed at the U.S. Army Communications Command Agency,
Fort Sam Houston, Texas (USACC-FSH). The NFFE contends that, in the
alternative, if the Assistant Secretary finds the petitioned for unit to
be inappropriate, the claimed employees, who at one time were employed
in the Telecommunications Center Division (TCD) of Headquarters, Fifth
U.S. Army, Fort Sam Houston, should be considered to have remained in
that unit which is covered by a three year negotiated agreement which
was effective on May 16, 1973. The Intervenor, American Federation
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of Government Employees, AFL-CIO, Local Union 2154, herein called AFGE,
asserts that the claimed employees do not constitute a unit separate and
distinct from the employees of Headquarters, Fort Sam Houston, who are
represented exclusively by the AFGE and are covered by a three year
negotiated agreement which was effective on November 1, 1973. The AFGE
maintains in this regard that its agreement constitutes a bar to the
petition herein. 1/ The USACC-FSH is in agreement with the NFFE that
the claimed unit is appropriate for the purpose of exclusive recognition
and contends that there is no negotiated agreement or other bar to an
election in the petitioned for unit. It further asserts that there has
been no active representation of employees by any labor organization in
the petitioned for unit. 2/

The record in A/SLMR No. 398 and in the instant proceeding reveals
that located at Fort Sam Houston are the Headquarters of Fort Sam
Houston and of the Fifth U.S. Army, as well as a number of other organi-
zations, including the three directorates of the USACC. The record
indicates that USACC-FSH was formed pursuant to a two step procedure.

On February 4, 1973, the functions of the TCD of Headquarters, Fifth U.S
Army were transferred to the Communications and Electronics Division of
Headquarters, Fort Sam Houston (C&E-FSH). 3/ Thereafter, pursuant to an
Army-wide reorganization, entitled "Operation Steadfast,” effective July 1,
1973, all communications related functions were placed under one

central command, the USACC, which is headquartered in Fort Huachuca,
Arizona (USACC-Héadquarters), In A/SLMR No. 398,it was found that
USACC-FSH is responsible to USACC Headquarters through the U.S. Army
Communications Forces (USACCF) located at Fort McPherson, Georgia. ﬁ/

17 The NFFE's petition was filed on February 6, 1975.

2/ 1In Department of Defense, U.S. Army, U.S. Army Communications

Command Agency, Fort. Sam Houston, Texas, A/SLMR No. 398, issued
June 20, 1974, a unit petitioned for by the NFFE, which included
the employees of the USACC-FSH, claimed herein, as well as
employees of two other directorates of the United States Army
Communications Command (USACC), was found to be inappropriate
for the purpose of exclusive recognition.

3/ The employees of TCD were notified of the transfer of functions
and were offered jobs in the new organization. All employees
accepted this offer.

ﬁ/ The record in the instant case reveals that there are two

chains of command. Thus, in addition to reporting directly

to USACCF, Fort McPherson, Georgia,on some matters, it also
reports on other items to the U.S. Army Communications Command,
Continental United States (USACC-CONUS), located at Fort
Ritchie, Maryland.
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The mission of the USACC-FSH is to provide communications to
Headquarters, Fort Sam Houston, and all tenants on the installation. 5/
The communications suppert provided consists of telephone service,
public address system service, maintenance and electronics systems, the
transmission and delivery of messages, and the operations of the mil-
itary affiliate radio system (MARS Station). The record reflects that
the employees in the claimed unit are under the direct command of the
Director of USACC-FSH who, as indicated above, reports to USACC Head-
quarters through intermediate facilities. 6/ In this
regard, the record reveals that the Director of USACC-FSH now possesses
authority over personnel matters for the employees in USACC-FSH,
although he has designated the Fort Sam Houston Civilian Personnel
Office as his agent for personnel and labor relations matters. The
immediate supervision, job functions, and work locations of the employees
of the USACC-FSH have remained essentially the same as prior to the
reorganization. The record reveals that there has been no interchange
of employees of the USACC-FSH and Headquarters, U.S. Fifth Army, or
Headquarters, Fort Sam Houston, nor have any transfers occurred.
Additionally, there is only a minimal work contact among such employees.
Further, the area of consideration for reduction-in-force actions is
within USACC-FSH and, since December 1974, the area for promotion
actions also has been limited to USACC-FSH, although prior to that time,
and at the time of the Decision and Order in A/SLMR No. 398, the area of
consideration for job opportunities was basewide.

Under these circumstances, and as noted in A/SLMR No. 398, I find
that the employees in the petitioned for unit have not remained « part
of the NFFE's exclusively recognized unit of employees in Headquarters,
Fifth Army, nor are they a part of the AFGE's exclusively recognized
unit of employees of Headquarters, Fort Sam Houston. Rather, in my
view, the reorganization of July 1, 1973, which established the USACC,
also created a new organizational entity, USACC-FSH, which is separate
and distinct from Headquarters, Fort Sam Houston and Headquarters U.S.
Fifth Army. Accordingly, as the claimed unit is a new entity and the
employees are no longer part of any existing unit, I find that there is
no agreement bar to the petition herein.

Moreover, and based on the foregoing, I find that the claimed unit
is appropriate for the purpose of exclusive recognition. Thus, such
unit contains employees who share a clear and identifiable community of
interest which is separate and distinct from employees of Headquarters,
Fifth Army and those of Headquarters, Fort Sam Houston. In this regard,

5/ The tenants include, Headquarters, Fifth Army and, among others,

- Headquarters, Brooke Army Medical Center; the Academy of Health
Sciences; Headquarters, Health Services Command; and the Defense
Mapping Agency.

6/ Prior to the reorganization of July 1, 1973, the Director of

the USACC-FSH was the Chief of the Communications and Elec-
tronics Division of the Headquarters, Fort Sam Houston.
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it was noted that the record reflects that the employees of the USACC-
FSH are engaged in similar job functions; that they have little or no
work contact with the other employees located on Fort Sam Houston; that
they have not transferred to or interchanged with employees of any other
activity located at Fort Sam Houston; that the area of consideration for
reduction~in-force and promotion actions is USACC-FSH rather than base-
wide; that the employees in USACC-FSH are under the direct supervision
and administrative control of the Director of USACC-FSH; and that the
USACC-FSH does not report to Headquarters, Fort Sam Houston, but, rather,
through channels to USACC Headquarters at Fort Huachuca, Arizona.
Furthermore, noting that the claimed unit would include all the employees
of the USACC-FSH, and that the Activity is in agreement with respect to
the appropriateness of such unit, I find also that the unit will promote
effective dealings and efficiency of agency operations. Accordingly, I
shall direct an election in the following unit which I find to be

appropriate for the purpose of exclusive recognition under Executive
Order 11491, as amended:

All employees in the U.S. Army Communi-
cations Command Agency, Fort Sam Houston,
Texas, excluding professional employees,
management officials, employees engaged
in Federal personnel work in other than
a purely clerical capacity, guards and
supervisors as defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among employees in
the unit found appropriate as early as possible, but not later than 60
days from the date below. The appropriate Area Director shall supervise
the election, subject to the Assistant Secretary's Regulations.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did not work during the period because they were out ill, or on
vacation or on furlough, including those in the military service who
appear in person at the polls. Ineligible to vote are employees who quit
or were discharged for cause since the designated payroll period and who
have not been rehired or reinstated before the election date. Those
eligible shall vote whether they desire to be represented for the
purpose of exclusive recognition by the National Federation of Federal
Employees, Local 28; or by the American Federation of Government
Employees, AFL-CIO, Local Union 2154; or by neither.

Dated, Washington, D.C.
January 5, 1976 ,

r14.¢Q . CL’tbx.{;
Paul J. Fasstr, Jr.], Assistdht Secretary of
Labor for Labor-Management Relations
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January 26, 1976 The unit found appropriate by the Assistant Secretary included

professional and nonprofessional employees of the Activity. At

the hearing, the parties were unable to stipulate as to the pro-
fessional status of certain employee classifications. The Assistant
Secretary found a number of those employee classifications to be

UNITED STATES DEPARTMENT OF LABOR professional. However, because of the lack of record evidence with B
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS respect to the remaining employee classifications in question, the
SUMMARY OF DECISION AND DIRECTION OF ELECTION Assistant Secretary made no findings concerning their professional
OF THE ASSISTANT SECRETARY status. Rather, he indicated that the employees in such classifica-
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED tions could vote as professionals subject to challenge in the election

he directed.

VETERANS ADMINISTRATION CENTER,
BATH, NEW YORK
A/SLMR No. 605

This case arose as a result of a representation petition filed by
the American Federation of Government Employees, AFL-CIO, Local 3306,
(Petitioner) seeking an election in a unit of all professional and
nonprofessional employees, including canteen employees, of the Activity.
The Activity and the Petitioner were in essential agreement as to the
scope of the requested unit. However, contrary to the Activity the
Petitioner and the National Federation of Federal Employees, Local 491,
(Intervenor) agreed that Administrative Coordinators for Nursing are not
supervisors and should be included in the unit. The Intervenor coutended
further, contrary to the Petitioner, that temporary employees and cemetery
employees should be included in the claimed unit.

At the hearing and in its brief to the Assistant Secretary, the
Intervenor raised a number of issues which were rejected by the
Hearing Officer. The Assistant Secretary found that the Hearing Officer
properly had rejected attempts by the Intervenor to raise issues which
had been the subject of previously filed unfair labor practice com-
plaints against the Activity or were related to issues decided previously
by the Assistant Regional Director or by the Assistant Secretary.

Except for a temporary part-time chaplain employed at the time
of the hearing, the Assistant Secretary found that temporary employees
employed by the Activity should be excluded from the unit found
appropriate because they did not have a reasonable expectancy of con-
tinued employment. The Assistant Secretary also found that cemetery
employees located at the Activity do not share a clear and identifiable
community of interest with employees employed by the Activity. The
Assistant Secretary concluded that Administrative Coordinators for
Nursing should be excluded from the unit found to be appropriate be-
cause they are supervisors. In this connection, he found they possess
and exercise the authority, using independent judgement, to assign
personnel from one hospital ward to another and to call personnel
in to work overtime.
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A/SLMR No. 605

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION CENTER,
BATH, NEW YORK

Activity

and Case No. 35-3125(RO)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 3306

Petitioner
and

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 491

INTERVENOR

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, « hearing was held before Hearing Officer Paul
B. Flaherty. The Hearing Officer's rulings made at the hearing
are free from prejudicial error and are hereby affirmed.

Upon the entire record in this case, including a brief
filed by the Intervenor, National Federation of Federal Employees,
Local 491, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.

2. The Petitioner, American Federation of Government Employees,
AFL-CIO, Local 3306, seeks an election in a unit of all professional
and nonprofessional employees, including canteen employees, of the
Veterans Administration Center, Bath, New York, excluding management
officials, employees engaged in Federal personnel work in other than
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a purely clerical capacity, guards, 1/ and supervisors as defined
in the Order.

The Activity and the Petitioner are in essential agreement as to
the scope of the requested unit but the Activity contends that Adminis-
trative Coordinators for Nursing are supervisors and therefore should
be excluded from the unit. Contrary to the Activity, the Petitioner
and the Intervenor agree that Administrative Coordinators for Nursing
are not supervisors and should be included in the unit. The Intervenor
further contends, contrary to the Petitioner, that employees classified
as temporary and cemetery employees should be included in the claimed
unit.

The Activity and the Intervenor, the current exclusive repre-
sentative, are parties to a negotiated agreement which was effective
for a period of two years from April 13, 1972, and automatically
renewable every two years on the second anniversary date thereafter.
By its terms, the negotiated agreement is applicable to a unit of all
professional and nonprofessional employees, including canteen employees,
and excluding all supervisory and management employees as mutually agreed
upon and listed on an attachment to the agreement by the parties.

The Veterans Administration Center, located at Bath, New York,
consists of a 208 bed general hospital and a more than 80 bed
domiciliary including nursing home care units. There are approximately
576 full-time permanent employees at the Center, including medical and
professional personnel, employees engaged in trades and crafts, and
administrative personnel. Overall direction of the facility is vested
in the Center Director. Under the Director the facility is broken
down organizationally into two primary segments with medically re-
lated matters under the jurisdiction of the Chief of Staff and
administrative functions under the jurisdiction of the Assistant
Center Director.

The record discloses that, at the hearing in this matter, the

Hearing Officer on several occasions rejected attempts by the Intervenor
to raise issues which, in the Hearing Officer's view, were the subject

of previously filed unfair labor practice complaints against the Activity
or were related to issues decided previously by the Assistant Regional
Director or by the Assistant Secretary. In its post-hearing brief to

the Assistant Secretary, the Intervenor made the following contentions

1/Subsequent to the filing of the petition herein, Executive Order

11491 was amended to delete the sepatate representation policy governing
guards which had required separate units for guards and had permitted
new units of guards to be represented only by labor organizations which
represented guards exclusively. At the hearing, the Petitioner and the
Intervenor indicated that they were prepared to represent guards if the
Assistant Secretary should include them in the unit. The Activity
raised no objection to such inclusion.
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which previously had been rejected by the Hearing Officer: (1) it
would be improper for the Assistant Secretary to rule on the instant
petition because the Intervenor was not given adequate notice of the
scope of the hearing which was expanded to included matters that it
was not prepared to cover; (2) the petition was filed untimely under
the provisions of Section 202.3(c)(1) of the Assistant Secretary's
Regulations; (3) the solicitation of signatures in support of the
petition was conducted during work hours and in work areas in violation
of Section 20 of the Order; and (4) the petition was "tainted" because
the Petitioner's President, who signed the petition and participated
in the collection of the showing of interest in support of the
petition, is a supervisor.

With regard to the contention concerning the scope of the
hearing, the Intervenor claims that it was informed that the sole
issue to be covered at the hearing was the status of temporary
employees but, at the hearing, the scope was widened to include the
status of cemetery employees as well as temporary employees. I find
no merit in this contention noting particularly that the Intervenor
admitted on the record that it had refused to sign a stipulation
limiting the scope of the hearing in this matter. I find also that
the timeliness, Section 20, and "taint” issues could not appropriately
be raised at the hearing. Thus, prior to the hearing, in an adminis-
trative review of an action taken by the Assistant Regional Director,
the Assistant Secretary made a determination that the petition was
filed timely within the meaning of Section 202.3(c) (1) of the Reg-
ulations and such determination was not appealed to the Federal Labor
Relations Council. Similarly, prior to the hearing herein, the Assistant
Regional Director made a determination that the showing of interest in
support of the petition was adequate and was not solicited in violation
of Section 20 of the Order. The Assistant Regional Director also made
a determination prior to the hearing that the Petitioner's President
was not a supervisor within the meaning of the Order. 2/

2/ It should be noted that Section 202.2(f) (1) of the Assistant Sec-
retary's Regulations provides that, "The Area Director shall determine
the adequacy of the showing of interest administratively, and such de-
termination shall not be subject to collateral attack at a unit or
representation hearing. If the petition is dismissed or the inter-
vention is denied a request for review of such dismissal or denial
may be filed with the Assistant Secretary.'" Further, Section 202.2(f)
(2) provides, in part, that with respect to challenges to the validity
of showing of interest, "the Assistant Regional Director shall take
such action as he deems appropriate which shall be final and not
subject to review by the Assistant Secretary unless the petition is
dismissed or the intervention is denied on the basis of the challenge."
(There was neither a dismissal of the petition nor a denial of an
intervention in this case.)
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Moreover, I reject the Intervenor's contention that the Petitioner's
President signed the instant petition. Thus, inspection of the
petition reveals that it was, in fact, signed by J. D. Gleason,
National Vice President of the American Federation of Government
Employees, AFL-CIO. 3/

The record reflects that the parties are in agreement as to
the scope of the requested unit, and I find the requested unit to
be substantially the same as the unit currently represented ex-
clusively by the Intervenor. Further, the record discloses that
the employees of the Veterans Administration Center at Bath, with
the exception of cemetery employees and employees who work in the
canteen service, operate under the same supervisory hierarchy and
are subject to common personnel policies and practices promulgated
by the Activity. In this connection, it was noted that the parties
agreed to the inclusion of the canteen employees in the petitioned
for unit, and that the record indicates that employees in the canteen
service have been included historically in the existing exclusively
recognized unit.

As noted above, however, there is disagreement among the parties
with regard to the inclusion in the petitioned for unit of temporary
employees, cemetery employees, and Administrative Coordinators for
Nursing. Further, the parties were unable to stipulate at the
hearing as to the professional status of certain other employee class-
ifications.

Temporary Employees

The record reveals that the appointment period for temporary
employees has never exceeded one year, that most temporary employees
hired by the Activity have been terminated at the end of their
appointments, and that few temporary employees are appointed to
permanent positions. In this latter connection, the record also
shows that, in order tc be appointed to a permanent positionm,
temporary employees must go through the same competitive process

3/ 1In this regard, compare U.S. Geological Survey, Department of the
Interior, Rolla, Missouri, A/SLMR No. 413, wherein it was held that

a Hearing Officer's refusal to accept evidence pertaining to the
supervisory status of the Petitioner warranted the remanding of the
case for the purpose of obtaining additional evidence. Such

remand was necessary to determine whether or not the petition was
defective on its face and should be dismissed.




as other applicants and that previous temporary status in a per-
manent position is of no particular advantage. Further, the

record discloses that temporary employees are hired to fill

positions of limited duration in nature, such as certain seasonal
groundskeeping activities, replacements due to illness, covering

work load peaks, etc. Within these parameters, as well as employment
ceiling and budget limitations, the numbers of temporary employees

at the Activity can vary widely. Except for 6 or 7 temporary cemetery
employees, at the time of the hearing in this matter the Activity
employed a temporary part-time chaplain, a temporary dental technician
and a temporary draftsman.

The record discloses that the temporary part-time chaplain is
employed on a part-time basis not to exceed 20 hours per week and
that his duties are essentially the same as the approximately 5
permanent full-time chaplains and the 2 permanent part-time chaplains
employed at the Activity. His appointment is for one year periods
subject to remewal at the end of each fiscal year. The evidence also
reveals that the temporary part-time chaplain position at the Activity
has been authorized as a continuing position and that the incumbent's
appointment has recently been approved for another year. In these
circumstances, as the temporary part-time chaplain has a reasonable
expectancy of continued employment for a substantial period of time,
I shall include him in the unit found appropriate. 4/

The temporary dental technician has a 700 hour appointment
(approximately 4 months) and was hired to replace a permanent employee
who is on sick leave. According to the record, he has no likelihood of

retention when the career employee returns. Similarly, the tem-
porary draftsman with a not-to-exceed 1 year appointment was hired

for the specific purpose of assisting the Engineering Division concerning

a number of projects and has no likelihood of retention when the
projects are completed. Under these circumstances, I find that
neither the temporary dental technician nor the temporary draftsman
has a reasonable expectancy of future employment. Accordingly, I
shall exclude them from the unit found appropriate. 5/

4/ Cf. United States Department of Agriculture, Forest Service,
Francis Marion and Sumter National Forests, A/SLMR No. 227.

5/ Cf. Geological Survey, Mid-Continent Mapping Center,
A/SIMR No. 495.
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Cemetery Employees

The record reveals that prior to July 1, 1974, the Veterans
Administration cemetery at Bath, New York, was under the jurisdiction
of the Activity. The lone cemetery employee, a sexton, was employed
on a permanent full-time basis and included in the bargaining unit
represented by the Intervenor. However, on or about July 1, 1974,
the cemetery at Bath, New York, was integrated into the National
Cemetery System of the Veterans Administration and came under the
jurisdiction of the Superintendent of the Woodlawn National Cemetery
at Elmira, New York. 6/ At the time of the hearing in this matter,
the cemetery at Bath employed 3 permanent employees and 6 or 7
temporary employees and the Elmira cemetery employed 3 permanent
employees.

The record reveals that the Bath and Elmira cemeteries are
responsible to a different parent organization within the Veterans
Administration than the Activity. Thus, the Bath and Elmira cemeteries
are under the National Cemetery Servicewhile the Activity is under the
Department of Medicine and Surgery. In this connection, they are
under a separate line authority and separate budget. Further the
superintendent at Elmira does the hiring of cemetery employees for
both locations, whereas the Activity's responsibility is limited
to administrative support of the superintendent at Elmira by arrang-
ing interviews and maintaining personnel records for both cemeteries.
The record also discloses that the Philadelphia Regional Office of
the National Cemetery Service establishes Bath and Elmira cemetery
policies and dictates, to a great extent, personnel policies and
practices affecting cemetery employees. Moreover, the record re-
veals that the employees at the Bath cemetery perform the same grounds
maintenance duties as the employees at Elmira and that the employees
of both cemeteries are under the supervision of the superintendent at
Elmira. Under these circumstances, I find that the cemetery employees
at Bath do not share a clear and identifiable community of interest
with -employees of the Activity. Accordingly, I shall exclude
cemetery employees from the unit found appropriate.

Administrative Coordinators for Nursing

The Activity contends that two individuals employed on a full-time
basis as Administrative Coordinators for Nursing are supervisors and
should be excluded from the unit. One Administrative Coordinator
for Nursing is assigned to the evening shift (3:30 p.m. to midnight)
and the other is assigned to the night shift (midnight to 8:00 a.m.).

6/ The Woodlawn National Cemetery, located approximately 50 miles from
the Bath cemetery, was formerly under the jurisdiction of the Department
of the Army.

-6-




The Activity asserts that the primary responsibility of the Admin-
istrative Coordinators for Nursing is to act in the capacity of the
Chief of the Nursing Service during the evening and night shifts
when there are no other individuals present in the line of authority
of the Nursing Service to handle the kinds of problems that arise
which ordinarily would be referred to the Chief Nurse if she were
present. In this connection, the record indicates that when the
Administrative Coordinators for Nursing are on duty during the
evening shifts, the Chief Nurse and the Assistant Chief Nurse are
not on duty. Further, the record shows that although head nurses
are on duty during the evening and night shifts, their authority is
focused on the particular ward that they are responsible for, except

on the weekends when they rotate the duty to relieve the Administrative
Coordinators for Nursing.

It is clear that the Administrative Coordinators for Nursing
possess and exercise the authority, using independent judgement, to
assign personnel from one ward to another and to call personnel in
to work overtime. Thus, the record reflects that during the evening
and night shifts the head nurses on duty direct their staffing re-
quests to the Administrative Coordinator for Nursing on duty who is
responsible for assigning personnel to meet changing work load requir-
ments. Under these circumstances, I find that the Administrative
Coordinators for Nursing are supervisors within the meaning of the
Order inasmuch as they have the authority and exercise independent
judgement to make assignments of personnel from ward to ward and to
call personnel in to work overtime. Accordingly, I find that the
Administrative Coordinators for Nursing should be excluded from the
unit found to be appropriate.

Professional Employees

As noted above, the Petitioner seeks an election in « unit
including all professional and nonprofessional employees of the
Activity. However, at the hearing the parties were unable to stipulate
as to the professional status of certain employee classifications.

The record discloses that the employees in the following classifications
perform duties and have responsibilities which require knowledge acquired
through study resulting in an advanced degree; have duties which require
the use of independent judgement; and perform work which cannot be
standardized in relation to a given period of time: Chaplain, Dentist,
Physician, Psychologist, Registered Nurse, Social Psychologist, Social
Worker, Speech Pathologist and Vocational Rehabilitation Specialist. 7/

7/ 1In this regard, see the criteria for professional status set forth
in Department of Interior, Bureau of Land Management, Riverside District
and Land Office, A/SLMR No. 170.
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Accordingly, I find that employees in these classifications are
professional employees within the meaning of the Order. However,
in view of the lack of record evidence with respect to the remain-
ing employee classifications in question, I will make no findings
concerning their professional status. Rather, employees in such
classifications may vote as professionals subject to challenge

in the election directed herein.

Based on all the foregoing circumstances, I find that the
proposed unit contains employees who share a clear and identifiable
community of interest and that such a unit will promote effective
dealings and efficiency of agency operations. Consequently, I
find that the unit sought by the Petitioner is appropriate for the
purpose of exclusive recognition, and I hereby direct an election in
the following unit:

All pfofessional and nonprofessional employees, including
canteen employees, of the Veterans Administration Center,
Bath, New York, 8/ excluding temporary employees who do not
have a reasonable expectancy of continued employment, cemetery
employees, management officials, employees engaged in Federal
personnel work in other than a purely clerical capacity, and
supervisors as defined in the Order.

It is noted that the unit found appropriate includes professional
employees. The Assistant Secretary is prohibited by Section 10(b) (4)
of the Order from including professional employees in the unit with
employees who are not professional unless a majority of the pro-
fessional employees votes for inclusion in such a unit. Accordingly,
the desires of the professional employees as to inclusion in the
unit with nonprofessional employees must be ascertained. I shall,
therefore, direct separate elections in the following groups:

Voting group (a): All professional employees, including
professionals who are canteen employees, of the Veterans Administra-
tion Center, Bath, New York, excluding nonprofessional employees,
temporary employees who do not have a reasonable expectancy of
continued employment, cemetery employees, management officals,
employees engaged in Federal personnel work in other than a purely
clerical capacity, and supervisors as defined in the Order.

8/ Inasmuch as current representation policy treats guards the same
as other employees, and as the Petitioner and the Intervenor indicat-
ed on the record that they were prepared to represent guards if they
should be included in the appropriate unit and the Activity raised

no objection to such inclusion, I shall include guards in the unit
found appropriate.
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Voting group (b): All nonprofessional employees, including
nOH?rofessionals who are canteen employees, of the Veterans
Administration Center, Bath, New York, excluding professional
employees, temporary employees who do not have a reasonable
exPeCFQHCy of continued employment, cemetery employees, management
officials, employees engaged in Federal personnel work in other

than a purely clerical capacity, and supervisors as defined in
the Order.

Employees in the nonprofessional voting group (b) will be
polled whether they desire to be represented by the American Fed-
eration of Government Employees, AFL-CIO, Local 3306; or the

National Federation of Federal Employees, Local 491, or by neither
organization.

The employees in the professional voting group (a) will be asked
two questions on their ballots: (1) whether they desire to be
included with the nonprofessional employees for the purpose of
exclusive recognition, and (2) whether they desire to be represented
for the purpose of exclusive recognition by the American Federation
of Government Employees, AFL-CIO, Local 3306, the National Federation
of Federal Employees, Local 149, or by neither organization. In the
event that majority of the valid votes of voting group (a) are cast
in favor of inclusion in the same unit as the nonprofessional employees,

the ballots of voting group (a) shall be combined with those of voting
group (b).

Unless a majority of the valid votes in voting group (a) are
cast for inclusion in the same unit as nonprofessional employees,
they will be taken to have indicated their desire to constitute
a separate unit, and an appropriate certification will be issued
by the appropriate Area Director indicating whether the American
Federation of Government Employees, AFL-CIO, Local 3306, the
National Federation of Federal Employees, Local 491, or neither
labor organization was selected by the professional employee unit.

The unit determination in the subject case is based, in part,
then, upon the results of the election among the professional
employees. However, I will now make the following findings in
regard to the appropriate unit:

1. If a majority of the professional employees votes for inclusion
in the same unit as nonprofessioial employees, I find that the following
employees will constitute a single unit appropriate for the purpose
of exclusive recognition within the -eaning of Section 10 of the Order.

All professional and nonprofessional employees, including
canteen employees, of the Veterans Administration Center, Bath,
New York, excluding temporary employees who do not have a
reasonable expectancy of continued employment, cemetery
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employees, management officials, employees engaged in Federal
personnel work in other than a purely clerical capacity, and
supervisors as defined in the Order.

2, If a majority of the professional employees does not vote
for inclusion in the same unit as nonprofessional employees, I find
that the following two groups of employees constitute separate units
appropriate for the purpose of exclusive recognition within the mean-
ing of Seg¢tion 10 of the Order:

(a) All professional employees, including professionals
who are canteen employees, of the Veterans Administration
Center, Bath New York, excluding nonprofessional employees,
temporary employees who do not have a reasonable expectancy
of continued employment, cemetery employees, management
officials, employees engaged in Federal personnel work in
other than a purely clerical capacity, and supervisors as
defined in the Order.

(b) All nonprofessional employees, including nonprofessionals
who are canteen employees, of the Veterans Administration
Center, Bath, New York, excluding professional employees,
temporary employees who do not have a reasonable expectancy
of continued employment, cemetery employees, management
officials, employees engaged in Federal personnel work in
other than a purely clerical capacity, and supervisors as
defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the
employees in the unit found appropriate, as early as possible, but
not later than 60 days from the date below. The appropriate Area
Director shall supervise the election, subject to the Assistant
Secretary's Regulations. Eligible to vote are those in the unit who
were employed during the payroll period immediately preceeding the
date below, including employees who did not work during the period
because they were out ill, or on vacation or on furlough, including those
in the military service who appear in person at the polls. Ineligible to
vote are employees who quit or who were discharged for cause since the
designated payroll period and who have not been rehired or reinstated
before election date. Those eligible shall vote whether they desire to
be represented for the purpose of exclusive recognition by the American
Federation of Government Employees, AFL-CIO, Local 3306; the National
Federation of Federal Employees, Local 491; or by neither.

Dated, Washington, D. C.
January 26, 1976

.
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January 26, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTIONS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

FEDERAL AVIATION ADMINISTRATION,
NATIONAL AVIATION FACILITIES
EXPERIMENTAL CENTER,

ATLANTIC CITY, NEW JERSEY
A/SLMR No. 606

This case arose as a result of representation petitions filed by
the National Federation of Government Employees, Local Union 1340 (NFFE)
and by the American Federation of Government Employees, AFL-CIO, Local
Union 2335 (AFGE).

The NFFE requested a unit of all the Activity's unrepresented
employees, including those petitioned for by the AFGE, and also
including two existing units presently exclusively represented by the
AFGE which were not covered by any procedural bars and certain employees
presently represented by the National Association of Government
Employees, Local Union R2-43, which had intervened previously but whose
intervention status was denied by the Assistant Secretary when it failed
to appear at the hearing. The AFGE requested two separate units: (1)
all employees employed in the Supporting Services Division, Graphic Arts
Branch, Printing and Distribution Section and (2) all employees employed
in the Management Systems Division.

The Assistant Secretary found that the unit petitioned for by the
NFFE, which was essentially a residual unit, was appropriate for the
purpose of exclusive recognition. In this regard, he noted that the
employees are supervised at the divisional level, have work related
relationships, are in frequent contact with one another, and are subject
to common personnel practices and policies administered on an Activity-
wide basis. Also, noting the Activity's agreement as to the appro-
priateness of such unit, the Assistant Secretary found that the unit
sought by the NFFE would promote effective dealings and efficiency of
agency operations.

The Assistant Secretary further found that one of the two units
petitioned for by the AFGE was appropriate for the purpose of exclusive
recognition. In this connection, particular note was taken of the fact
that, with limited exceptions, the employee classifications in the
claimed unit are unique to the section involved; all the employees are
located in one building where the work of the section is performed; the
claimed employees normally do not interchange or come in work contact
with other employees outside the section; and, finally, the majority of
the claimed employees possess specialized and technical skills different
from other employees of the Activity. Under these circumstances, the
Assistant Secretary determined that the claimed employees constituted an
appropriate functional unit.
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With regard to the other unit petitioned for by the AFGE, the
Assistant Secretary noted that the claimed employees in the division
involved were divided into two separate groupings providing unrelated
services, with separate supervision, and with little, if any, direct
work contact between these two functional activities. Under these
circumstances, the Assistant Secretary concluded that the unit sought
was inappropriate for the purpose of exclusive recognition and he
ordered that the petition be dismissed.

The two existing units represented by the AFGE encompassed by the
petition filed by the NFFE had been found by the Assistant Secretary in
U.S. Department of Transportation, Federal Aviation Administration,
National Aviation Facilities Experimental Center, Atlantic City, New
Jersey, A/SLMR No. 482, to be viable and appropriate for the purpose of
exclusive recognition. 1In accordance with Federal Aviation Adminis-
tration, Department of Transportation, A/SLMR No. 122, the Assistant
Secretary considered the appropriateness of these units without regard
to the prior grant of recognitions where there was no evidence of a
collective bargaining history, and found that the record did not reflect
any change in the scope and character of such units since the decision
in A/SLMR No. 482. Therefore, it was concluded that such units remained
appropriate for the purpose of exclusive recognition.

Accordingly, the Assistant Secretary ordered elections in the units
found appropriate.
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A/SLMR No. 606
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
FEDERAL AVIATION ADMINISTRATION,
NATIONAL AVIATION FACILITIES

EXPERIMENTAL CENTER,
ATLANTIC CITY, NEW JERSEY

Activity

and Case Nos. 32-3985(RO) and
32-3986 (RO)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL UNION 2335

Petitioner
and

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL UNION 1340

Cross-Petitioner and Intervenor
FEDERAL AVIATION ADMINISTRATION,
NATIONAL AVIATION FACILITIES
EXPERIMENTAL CENTER,
ATLANTIC CITY, NEW JERSEY
Activity
and Case No. 32-4008(RO)

NATIONAL FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL UNION 1340

Petitioner

and
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AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL UNION 2335

Intervenor 1/

DECISION, ORDER AND DIRECTION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order 11491,
as amended, a consolidated hearing was held before Hearing Officer Allan
W. Stadtmauer. The Hearing Officer's rulings made at the hearing are
free from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, the Assistant Secretary
finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.

2. 1In Case No. 32-3985(RO), the American Federation of Government
Employees, AFL-CIO, Local Union 2335, herein called AFGE, seeks an
election in a unit of all Class Act and Wage Grade employees of the
Activity employed in the Supporting Services Division, Graphic Arts
Branch, Printing and Distribution Section, excluding all professional
employees, management officials, guards, employees engaged in Federal
personnel work in other than a purely clerical capacity, and supervisors
as defined in the Order. 2/

In Case No. 32-3986(RO), the AFGE seeks an election in a unit of
all Class Act and Wage Grade employees of the Activity employed in the
Management Systems Division, excluding professional employees, man-—
agement officials, guards, employees engaged in Federal personnel work
in other than a purely clerical capacity, and supervisors.

In Case No. 32-4008(RO), the National Federation of Federal
Employees, Local Union 1340, herein called NFFE, seeks an election in a
unit of all employees of the National Aviation Facilities Experimental
Center (NAFEC), Atlantic City, New Jersey, excluding professional
employees, management officials, supervisors, guards and firefighters

l/ The Notice of Hearing in this matter was served on the National
Association of Government Employees, Local Union R2-43 (NAGE), the
exclusive representative of certain Air Traffic Control Specialists
in the Activity's Simulation and Analysis Division, Experimental and
Evaluation Branch, which had intervened in Case No. 32-4008(RO).
However, as the NAGE did not appear at the hearing, its status as an
intervenor herein is hereby denied. See, in this regard, Section
202.5(a) of the Assistant Secretary's Regulations.

2/ The unit appears as amended at the hearing.




who ar? under an agreement bar, and employees in units under existing
exclusive recognitions held by the NFFE. 3/

The Activity contends that the unit petitioned for by the NFFE is
appropriate and that the units petitioned for by the AFGE in Case Nos.
32-3985(R0O) and 32-3986(R0O) are inappropriate because the employees in
those units do not share a clear and identifiable community of interest.
Moreover, it asserts that the units petitioned for by the AFGE will not
promote effective dealings and efficiency of agency operations. Thus,
in the Activity's view, the appropriate unit is the unit petitioned for
by the NFFE, including not only the unrepresented employees claimed by
the AFGE, but also the employees in two units represented currently by

the AFGE which units are not covered by procedural bars. (See footnote
three above).

The AFGE contends that its petitioned for units are separately
appropriate for the purpose of exclusive recognition, and that, in
addition, its currently recognized units (described at footnote three
above) should not be included within the unit petitioned for by the
NFFE. The NFFE took no position with regard to the appropriateness
of the units petitioned for by the AFGE, but indicated a desire to
appear on the ballot should the Assistant Secretary find such units to
be appropriate.

BACKGROUND

The record reflects that prior to March 1972, there were 17
existing exclusively recognized units in the Activity. Of these units,
the AFGE represented six, the NAGE one, and the NFFE ten. In March 1972,
the Activity instituted a reorganization. Following this reorgani-
zation, petitions were filed with the Assistant Secretary seeking a
determination with respect to the effect of such reorganization on the
continued appropriateness of some 14 of the 17 existing exclusively
recognized units. 4/ The Assistant Secretary ultimately found that
certain of the units no longer existed as a result of the reorganization
and that, therefore, the Activity was under no obligation to continue to
recognize the exclusive representative involved. With regard to certain
other units, the Assistant Secretary found that the primary effect of
the reorganization was to redesignate their organizational locations

3/ The petitioned for unit in Case No. 32-4008(RO) would encompass,

- among others, the two units petitioned for by the AFGE in Case
Nos. 32-3985(RO) and 32-3986(RO) and two existing units which the
AFGE currently represents exclusively and for which there exist no
procedural bars. These two latter units cover Wage Grade employees
in the Plant Services Branch of the Supporting Services Division and
General Schedule employees in the Quality Control Section of the
Aviation Facilities Division.

4/ With respect to the three other units, petitions were filed
- seeking amendments of certification or recognition to reflect
the redesignation of their organizational locatioms.
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but that the scope and character of such units had not been affected by
the reorganization. He concluded, therefore, that such units remained
viable and appropriate for the purpose of exclusive recognition. Among
those units found to remain viable and appropriate were the two units
represented exclusively by the AFGE, described at footmote three above.
In the exclusively recognized units where petitions had been filed for
amendments of certification or recognition, and where certain changes

in the designations of their organizational locations had occurred
without affecting the scope and character of such units, the Assistant
Secretary amended the prior certifications or recognitions in order to
reflect such changes. 5/

The Activity

The parties stipulated herein that the Activity's mission is to
operate and administer a national test facility which is responsible for
research, development, and implementation of Federal Aviation Admin-
istration programs and to conduct test and evaluation projects relating
to aviation concepts, procedures, hardware, and systems. The parties
further stipulated that "all personmnel policies, practices, programs,
including but not limited to employment classifications, training, labor
relations, occupational health and safety compensation, merit promotions,
equal employment opportunity, [and] agency grievance procedures are
administered on a centerwide [Activity-wide] basis by the Manpower
Division Personnel Office for all employees of the National Aviation
Facilties Experimental Center, including those covered by the three
petitions under present consideration."

Case No. 32-4008(RO)

The unit petitioned for by the NFFE in Case No. 32-4008(RO) is
essentially a residual unit of all unrepresented nonprofessional
employees of the Activity 6/ and those employees in units for which
the AFGE and the NAGE are the exclusive representatives but which are
not covered by any procedural bars. 7/ The record reveals that the

5/ See U.S. Department of Transportation, Federal Aviation Administration,

National Aviation Facilities Experimental Center, Atlantic City, New
Jersey, A/SLMR Nos. 481 and 482,

6/ The record reveals that at the time of the hearing in the instant

proceeding a certification of representative was to be issued for
a unit of all the professional employees of the Activity.

7/ As indicated above, the unit claimed by the NFFE excluded, among

others, guards and firefighters covered by an agreement bar. In
this regard, the record reflects that the AFGE is the exclusive
representative at the Activity for two units - General Schedule
uniformed police (guards) located in the Air Transportation
Security Staff, and General Schedule firefighters, located in the
Operations Staff, Aviation Facilities Division - and that there
were negotiated agreements covering the employees in these two
units at the time the NFFE's petition herein was filed.
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employees petitioned for by the NFFE are supervised at the divisional
level, have work related relationships, are in frequent contact with one
another, and are subject to common personmel practices and policies
administered on an Activity-wide basis.

Under these circumstances, I find that the unit petitioned for by
the NFFE in Case No. 32-4008(RO), which is essentially a residual unit,
is appropriate for the purpose of exclusive recognition under the Order.
Moreover, and noting also the Activity's agreement as to the appro-
priateness of such unit, I find that the unit sought by the NFFE will
promote effective dealings and efficiency of agency operations.

As noted above, the claimed unit would encompass employees in two
units for which the AFGE is the exclusive representative, but for which
there was no agreement bar at the time the petition was filed by the
NFFE. 8/ These units comsist of: (1) all Wage Grade employees in the
Plant Services Branch, Supporting Services Division and (2) all General

Schedule employees in the Quality Control Section, Aviation Facilities
Division.

In Federal Aviation Administration, Department of Transportation,
A/SLMR No. 122, the Assistant Secretary found that, with respect to
units of exclusive recognition which are encompassed within a petition
for a broader unit and in which there is no evidence of a collective
bargaining history, the appropriateness of such units may be considered
without regard to prior grants of recognition upon the filing of a
petition encompassing such units. In this regard, it was noted that with
respect to the above described units represented exclusively by the
AFGE, in A/SLMR No. 482 the Assistant Secretary found both units to be
viable and appropriate for the purpose of exclusive recognition.
Further, the record does not reflect any change in the scope and
character of such units since the decision in A/SLMR No. 482.
Accordingly, I find that the above described units represented by the
AFGE remain appropriate for the purpose of exclusive recognition.
Therefore, with respect to these two units, I shall order self-
determination elections to determine whether or not the employees desire
to remain in their existing units.

Case Nos. 32-3985(RO) and 32-3986(RO)

The record reflects that prior to the March 1972 reorganization,
the AFGE was the exclusively recognized representative of the nonpro-
fessional employees in the Activity's Administrative Services Division.

8/ As noted above at footnote one, the NAGE did not appear at the hearing
T  in this matter and its intervenor status was denied. In my view,
the NAGE action herein constitutes, in effect, a disclaimer of
interest with respect to any employees it represents who are covered
by the NFFE's petition in this matter. Accordingly, such employees

will be included in the unit found appropriate in Case No. 32-4008(RO).

5=
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In A/SLMR No. 482, the Assistant Secretary found that, as a result of
the reorganization, this division had been abolished and the employees
previously included within such unit were assigned to other existing
organizational entities. Thus, the evidence established that approxi-
mately 16 employees who had been in the unit are now located in the
Printing and Distribution Section, Graphic Arts Branch, which is
petitioned for by the AFGE in Case No. 32-3985(RO). Further,
approximately 12 General Schedule employees formerly in the unit are now
located in the Management Systems Division which is petitioned for by
the AFGE in Case No. 32-3986(RO).

With respect to Case No. 32-3985(RO), the record discloses that the
Printing and Distribution Section of the Graphic Arts Branch, which is
in the Supporting Services Division, performs the printing and dis-
tribution functions for the Activity. The record reveals that the
employee classifications in this claimed unit, with limited exceptionms,
are unique to this Section and include, among others, offset press
operators, bindery workers, platemakers, printing clerks and assistants.
The claimed employees are all located within one building where the work
of the Section is performed, and the evidence establishes that normally
they do not interchange or come in work contact with other employees
outside the section. 9/

As the majority of the employees in the claimed unit possess
specialized and technical skills different from other employees of the
Activity and noting particularly that Section 10(b) of the Order
specifically provides, in part, that a unit may be established on a
functional basis, I find that a self-determination election in the unit
sought in Case No. 32-3985(RO) is warranted. Thus, in my view, the
employees involved constitute a functionally distinct grouping of
employees who share a clear and identifiable community of interest.
Further, I find that the establishment of such a functional
unit containing employees with unique and specialized skills and
who, therefore, are likely to experience unique labor-management
relationsproblems will promote effective dealings and efficiency of
agency operations.

In Case No. 32-3986(RO), the record discloses that the employees in
the Management Systems Division are divided into two separate groupings
providing two unrelated services - Staffing Validation and Library
Technical Services. The Staffing Validation group is staffed by
approximately 5 management analysts who study the Activity's organi-
zation in terms of its efficiency of performance and its structure and
who make recommendations with regard to changes to enhance the
effectiveness of the Activity's operation. In the performance of their
job functions, the Staffing Validation group works throughout the
Activity much of the time at the request of various management officials.
The Library Techmical Services group provides the technical reference
material to employees seeking such information. It is staffed by
approximately 5 library technicians. With regard to the supervisory

9/ The Section's mail clerks have certain contact with other employees
in the Activity when they deliver the mail and printed material
throughout the Activity.

6=




hierarchy, the record reveals that the management analysts are super-
vised by a Supervisory Management Analyst, whereas the library
technicians are supervised by the Administrative Librarian. The
evidence establishes that there is little, i1f any, direct work contact
between these two functional activities.

Under these circumstances, I find that the employees in the claimed
unit of the Management Systems Division do not share a community of
interest with each other, separate and distinct from other employees of
the Activity. Nor, in my view, would such a unit composed of two

divergent groupings of employees promote effective dealings or efficiency
of agency operations.

Accordingly, I find that the petitioned for unit in Case No. 32-
3986(R0O) is inappropriate for the purpose of exclusive recognition and,
therefore, I shall order that the petition in such case be dismissed.
However, as the employees are encompassed in the unit petitioned for by
the NFFE in Case No. 32-4008(RO), they shall have an opportunity to
participate in the election directed in that case.

Having found that, in addition to the residual unit petitioned for
by the NFFE in Case No. 32-4008(RO), the employees petitioned for by the
AFGE in Case No. 32-3985(RO) and the employees represented exclusively
by the AFGE in two existing units - the Wage Grade employees in the Plant
Services Branch, Supporting Services Division, and the General Schedule
employees in the Quality Control Section, Aviation Facilities Division,
may, if they so desire, also constitute separate appropriate units, I
shall not make any final determination at this time, but shall first

ascertain the desires of the employees by directing elections in the
following groups:

Voting Group (a): All General Schedule and Wage Grade employees
in the Graphic Arts Branch, Printing and Distribution Section, Support-
ing Services Division, Federal Aviation Administration, National
Aviation Facilities Experimental Center, Atlantic City, New Jersey,
excluding management officials, professional employees, guards,
employees engaged in Federal personnel work in other than a purely
clerical capacity, and supervisors as defined in the Order.

Voting Group (b): All Wage Grade employees employed in the Plant
Services Branch, Supporting Services Division, Federal Aviation
Administration, National Aviation Facilities Experimental Center,
Atlantic City, New Jersey, excluding management officials, professional
employees, guards, employees engaged in Federal personnel work in other
than a purely clerical capacity, and supervisors as defined in the
Order.

Voting Group (c): All General Schedule employees employed in the
Quality Control Section, Aviation Facilities Division, Federal Aviation
Administration, National Aviation Facilities Experimental Center,
Atlantic City, New Jersey, excluding management officials, professional
employees, guards, employees engaged in Federal persomnel work in other
than a purely clerical capacity, and supervisors as defined in the
Order.

-7-

62

Voting group (d): All employees of the Federal Aviation
Administration, National Aviation Facilities Experimental Center,
Atlantic City, New Jersey, excluding General Schedule Uniformed Police
located in the Air Transportation Security Staff, Gemeral Schedule
Firefighters, Operations Staff, Aviation Facilities Division, employees
of the National Aviation Facilities Experimental Center in units for
which NFFE Local 1340 is the current exclusive representative,
management officials, professional employees, employees engaged in
Federal personnel work in other than a purely clerical capacity, and
supervisors as defined in the Order.

The employees in voting groups (a), (b), and (c) shall vote
whether they desire to be represented by the AFGE, the NFFE, or neither.
If a majority of employees in any oz all of these voting groups selects
the AFGE, the labor organization seeking to represent them in separate
units, they will be taken to have indicated their desire to be rep-
resented separately in such units and the appropriate Area Director is
instructed to issue a certification of representative to the labor
organization seeking to represent them separately. However, if a
majority of employees in any or all of the voting groups does not vote
for the AFGE, the labor organization seeking to represent them in
separate units, the ballots of the employees in these voting groups
will be pooled with those of the employees in voting group (d). 10/

The employees in voting group (d) shall vote whether they desire
to be represented by the NFFE, the AFGE, or neither. 11/

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 32-3986(RO) be,
and it hereby is, dismissed.

DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among employees in
the voting groups described above, as early as possible, but not later
than 60 days from the date below. The appropriate Area Director shall
supervise the elections, subject to the Assistant Secretary's Regulations.
Eligible to vote are those in the voting groups who were employed during
the payroll period immediately preceding the date below, including
employees who did not work during that period because they were out ill
or on vacation or on furlough, including those in the military service
who appear in person at the polls,. Ineligible to vote are employees

10/ 1 find that, under the circumstances described above, any unit
resulting from pooling of ballots constitutes an appropriate unit
for the purpose of exclusive recognition under the Order.

11/ The record reveals that the AFGE intervened properly in Case

No. 32-4008(RO). Accordingly, all votes cast in voting group
(d), including those pooled from voting group (a), (b), and/or
(c), are to be accorded their face value.
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who have quit or were discharged for cause since the designated payroll January 26, 1976
period and who have not been rehired or reinstated before the election

date. UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
Those eligible to vote in voting groups (a), (b), (c¢), and (d) SUMMARY OF DECISION AND DIRECTION OF ELECTION
shall vote whether they wish to be represented for the purpose of OF THE ASSISTANT SECRETARY
exclusive recognition by the American Federation of Government PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

Employees, AFL-CIO, Local Union 2335; the National Federation of Federal

Employees, Local Union 1340; or neither.
DEPARTMENT OF INTERIOR,

Washington, D.C. BUREAU OF INDIAN AFFAIRS,

January 26, 1976 FATRBANKS AGENCY OFFICE,
, FATRBANKS, ALASKA
\ 0 ’ rooin | . A/SLMR No. 607

Paul J, Fapser, Jr., AsEistant Secretary of
Labor for Labor-Management Relations

This case involves a representation petition filed by the American
Federation of Government Employees, Local 2330, AFL-CIO (AFGE) seeking
a unit of the Activity's professional and nonprofessional employees
employed in the Fairbanks Agency Office of the Bureau of Indian
Affairs located in Fairbanks, Alaska. The Activity is under the
jurisdiction of the Juneau Area which is responsible for the affairs of
the Alaska Natives within its area of jurisdiction. The Activity
contended that the claimed unit was inappropriate without the inclusion
of the employees employed in the five day schools located within the
Activity's jurisdiction.

The Assistant Secretary found the unit sought appropriate for the
purpose of exclusive recognition. He noted, in this regard, that the
employees petitioned for are all located physically at the headquarters
in Fairbanks, that they administer a variety of programs of the Bureau of
Indian Affairs under the direction of a Superintendent also stationed
at headquarters, and that they have frequent work contacts. He found
also that such employees share a clear and identifiable community of
interest separate and distinct from the Activity's other employees
employed at the five day schools. In this regard, he noted that the five
day schools are located in villages in remote areas accessible only by
air or water and are from one to four hours airflight time from
Fairbanks; that communications with the schools by the Activity head-
quarters is minimal; that the work schedules of each are different;
that the schools' personnel, unlike that of the headquarters' personnel,
are concerned only with teaching Native People; that the teachers in the
schools are hired by a different means than other employees; that there
have been little or no transfers between headquarters' personnel and the
teachers; and that there is no interchange between these employee
groups. He also found that the claimed unit would promote effective
dealings and efficiency of agency operations.

Accordingly, the Assistant Secretary ordered an election in the unit
found appropriate.
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The record indicates that the overall mission of the Bureau of
Indian Affairs, hereinafter called BIA, is to provide services to
individuals who are classified as Indians and who in Alaska are referred
to as the "Native People." The BIA is composed of some 11 areas, one of
vwhich, the Juneau Area, headquartered in Juneau, has jurisdiction over
the State of Alaska. Within the Juneau Area are 4 Agencies; the
Activity herein, the Fairbanks Agency Office, and the Anchorage, Bethel,
and Nome Agency Offices headquartered in those respective cities.

The Juneau Area Director is responsible for the operation of the
entire Juneau Area and is assisted by three Assistant Area Directors for
administration, programs, and education. The record reveals that area-
wide policies and procedures are developed at the Juneau Area level in
accordance with guidelines and directives received from BIA headquarters

in Washington, D.C., and are forwarded by the Juneau Area Director to
the field. 2/

The record indicates that the 4 Agency Offices within the Juneau
Area are similar, and that their minor differences are based on the
needs and the geography peculiar to the State of Alaska. Each Agency
has a superintendent as its head who is located at its headquarters and
there is no interchange of employees between Agency Offices other than
by transfer as a result of promotion. Reduction-in-force areas are
separate within each Agency and there are no "bumping' rights between
the Agencies.

The Activity is under the direction of a Superintendent who, in
turn, reports to the Area Director in Juneau. The Superintendent is
responsible for the day-to-day operations of the Activity which is
composed of nine divisions: Administration, Credit, Employment,
Housing, Plant Management, Tribal Operations, Realty, Social Services
and Education. These divisions provide services relating to, among
other things, personal property, supplies, procurement, loans and
credit, vocational training and job placement, housing, maintenance,
usage of the lands of the Native People, social services, and education
to the approximately 44 villages within the jurisdiction of the Fair-
banks Agency Office. There are approximately 44 positions at the
Activity headquarters, all located in Fairbanks, and approximately 25
positions in the five day schools which are located within the Activ-
ity's jurisdiction.

The record reveals that the five day schools of the Activity,
located in the villages of Tetlin, Beaver, Shyluk, Grayling, and Venetie,
are under the jurisdiction of its Division of Education. The five
villages are in remote areas, termed "the bush," and are accessible

2/ The record reveals that while informal grievances are handled at

T the Agency Office level, formal grievances and employee appeal
rights begin at the Juneau Area level and that all Juneau Area
employee personnel folders are kept in the Juneau Area office.
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF INTERIOR,
BUREAU OF INDIAN AFFAIRS,
FAIRBANKS AGENCY OFFICE,
FAIRBANKS, ALASKA

Activity

and Case No. 71-3456

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES,
LOCAL 2330, AFL-CIO

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive
Order 11491, as amended, a hearing was held before Hearing Officer
Daniel Kraus. The Hearing Officer's rulings made at the hearing are
free from prejudicial error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The Petitioner, American Federation of Government Employees,
Local 2330, AFL-CIO, herein called AFGE, seeks an election in a unit of
all professional and nonprofessional employees employed by the Depart-
ment of Interior, Bureau of Indian Affairs, Fairbanks Agency Office in
Fairbanks, Alaska. The Activity contends that the proposed unit is
inappropriate because it fails to include employees employed in the five
day schools geographically located in villages outside Fairbanks,
Alaska, which schools are assigned administratively to the Fairbanks
Agency Office. On the other hand, the AFGE asserts that the unit
petitioned for is appropriate because the employees involved share a
similarity of skills, occupations, and working conditions, and
constitute a distinct functional group separate and apart from any
other employees. 1/

1/ The AFGE indicated that it desired to participate in an election
only in the petitioned for unit.



only by air or water. In this regard, the record reveals that the five
day schcols are from one to four hours airflight time from Fairbanks.
The schools are staffed with a principal-teacher (who is responsible for
the school's operation), a teacher, a teacher-aide, a maintenance
employee, aud a cook, with the latter two positions usually being filled
by residents of the particular area where the schools are located.

The record reflects that communication with the schools by Activity
headquarters is minimal, and that visits by officials from headquarters
to the day schools are infrequent. 3/ Moreover, the record indicates
that the schools are on a 9:00 AM to 3:00 PM schedule while the head-
quarters' employees are on a 9:00 AM to 5:00 PM schedule, and that the

schools operate nine and a half months of the year while the headquarters’

employees are on a full twelve month schedule. Although the Activity's
Education Specialists, who are employed in the Division of Education at
headquarters, and the teachers, who are employed in the schools, have
similar educational qualifications, i.e., a Bachelor degree in education,
and a teacher can progress up to the position of an Education Specialist,
and an Education Specialist may perform as a teacher if he or she has
the required training, the record reflects, in fact, that there are no
teachers employed at headquarters, nor have any Education Specialists
transferred to the "bush." With regard to hiring policy, the record
indicates that Education Specialists are hired in accordance with the
usual Activity procedures, whereas the teachers are hired by the BIA's
centralized recruiting system for teachers located at Albuquerque, New
Mexico. Moreover, the Juneau Area policy is to attempt to rotate the
teachers every two or three years. Normally, the movement is from

small to large schools and such rotation by teachers is not limited to
schools within the various Agency Offices in which the teachers are
currently employed, but is throughout the Juneau Area.

Under all of these circumstances, I find the petitioned for unit to
be appropriate for the purpose of exclusive recognition under the Order.
Thus, it was noted that the employees of the headquarters of the Fair-
banks Agency Office are all located physically in Fairbanks, as is the
Superintendent of the Fairbanks Agency Office; that these employees
administer a variety of programs of the BIA under the direction of the
Superintendent of the Fairbanks Agency Office; and that they have
frequent work contacts. Accordingly, I find the employees of the
Fairbanks Agency Office at Fairbanks share a clear and identifiable
community of interest. Moreover, I find that such a community of
interest is separate and distinct from the other employees of the
Fairbanks Agency Office employed at the five day schools under its
jurisdiction. In this regard, it was noted that, although the school
employees at the five schools contribute to the accomplishment of the
Activity's overall mission, their community of interest with the claimed

3/ An objective of Activity headquarters is to visit the schools
once every two months if possible.

=3=
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employees located at Fairbanks is limited essentially to this extent.
Thus, as noted above, the headquarters' personnel are concerned prin-
cipally with the administration of a variety of programs, while the
personnel at the schools are concerned with teaching Native People, and,
unlike the headquarters' personnel, work only some nine and one-half
months each year. Further, the headquarters' personnel are all located
in Fairbanks, while the schools are isolated from the headquarters, and
from each other, and, in fact, are from one to four hours away from
Fairbanks by airplane. The record reflects also that there is limited
and infrequent contact between the two employee groups; that the
teachers are hired by a different means than other employees; that there
have been little or no transfers between headquarters' personnel and the
teachers; and that there is no interchange between these employee
groups. Moreover, in my view, such a unit, limited to employees located
in the geographic area of Fairbanks, who are involved in administering
all the programs of the BIA, and which does not include a number of
physically isolated schools with whom contact and interchange by the
headquarters is minimal and irregular, would promote effective dealings
and efficiency of agency operatioms.

Based on the foregoing, I find that the following employees of the
Activity constitute a unit appropriate for the purpose of exclusive
recognition under Executive Order 11491, as amended:

All professional and nonprofessional
employees of the Department of Interior,
Bureau of Indian Affairs, Fairbanks
Agency Office, located in Fairbanks,
Alaska, excluding management officials,
employees engaged in Federal personnel
work in other than a purely clerical
capacity, and supervisors as defined

in the Order.

As noted above, the unit found appropriate includes pro-
fessional employees. The Assistant Secretary is prohibited by
Section 10(b) (4) -of the Order £rom including professional employees
in a unit with employees who are not professionals, unless the
majority of the professional employees votes for inclusion in such a
unit. Accordingly, the desires of the professional employees as to
inclusion in a unit with nonprofessional employees must be ascertained.
I, therefore, shall direct separate elections in the following voting
groups:

Voting group (a): All professional employees of the Department of
Interior, Bureau of Indian Affairs, Fairbanks Agency Office,located in
Fairbanks, Alaska, excluding nonprofessional employees, management
officials, employees engaged in Federal personnel work in other than a
purely clerical capacity, and supervisors as defined in the Order.

Voting group (b): All nonprofessional employees of the Department
of Interior, Bureau of Indian Affairs, Fairbanks Agency Office, located
in Fairbanks, Alaska, excluding professional employees, management
officials, employees engaged in Federal personnel work in other than
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a purely clerical capacity, and supervisors as defined in the
Order.

The employees in the nonprofessional voting group (b) will be
polled whether or not they desire to be represented by the American
Federation of Government Employees, Local 2330, AFL-CIO. The employees
in the professional voting group (a) will be asked two questions on
their ballots: (1) whether or not they wish to be included with the
nonprofessional employees for the purpose of exclusive recognition, and
(2) whether or not they wish to be represented for the purpose of
exclusive recognition by the American Federation of Government Employees,
Local 2330, AFL-CIO. In the event that a majority of the valid ballots
of voting group (a) are cast in favor of inclusion in the same unit as
nonprofessional employees, the ballots of voting group (a) shall be
combined with those of voting group (b).

Unless a majority of the valid votes of voting group (a) are cast
for inclusion in the same unit as nonprofessional employees, they will
be taken to have indicated their desire to constitute a separate unit,
and an appropriate certification will be issued by the appropriate Area
Director indicating whether or not the American Federation of Government
Employees, Local 2330, AFL-CIO, was selected by the professional employees.

The unit determination in the subject case is based in part, then,
upon results of the election among the professional employees. However,
I will now make the following findings in regard to the appropriate
unit:

1. If a majority of the professional employees votes for inclu-
sion in the same unit as the nonprofessional employees, I find that
the following employees will constitute a unit appropriate for the

purpose of exclusive recognition within the meaning of Section 10 of the
Order:

All professional and nonprofessional
employees of the Department of Interior,
Bureau of Indian Affairs, Fairbanks Agency
Office,located in Fairbanks, Alaska, exclud-
ing management officials, employees engaged
in Federal personnel work in other than

a purely clerical capacity, and supervisors
as defined in the Order.

2. If a majority of the professional employees does not vote for
inclusion in the same unit as the nonprofessional employees, I find that
the following two groups of employees will constitute separate units
appropriate for the purpose of exclusive recognition within the meaning
of Section 10 of the Order:

(a) All professional employees of the Department
of Interior, Bureau of Indian Affairs,
Fairbanks Agency Office, located in Fairbanks
Alaska, excluding nonprofessional employees,
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management officials, employees engaged in
Federal personnel work in other than a purely

clerical capacity, and supervisors as defined
in the Order.

(b) All nonprofessional employees of the Department
of Interior, Bureau of Indian Affairs, Fairbanks
Agency Office, located in Fairbanks, Alaska,
excluding professional employees, management
officials, employees engaged in Federal personnel
work in other than a purely clerical capacity,
and supervisors as defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees
in the unit found appropriate as early as possible, but not later than
60 days from the date below. The appropriate Area Director shall
supervise the election subject to the Assistant Secretary's Regulations.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did work during that period because they were out ill, or on
vacation or on furlough, including those in the military service who
appear in person at the polls, Ineligible to vote are employees who
quit, or were discharged for cause, since the designated payroll
period and who have not been rehired or reinstated before the election
date., Those eligible shall vote whether or not they wish to be
represented by the American Federation of Government Employees, Local
2330, AFL-CIO.

Dated, Washington, D, C,

January 26, 1976
: a-) L [anmn L.

Paul J. Basser, Jr., Aspistant Secretary of
Labor for Labor-Management Relations
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January 26, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

NAVAL AIR REWORK FACILITY,
PENSACOLA, FLORIDA
A/SLMR No. 608

This case involved an unfair labor practice complaint filed by the
American Federation of Government Employees, AFL-CIO, Local 1960 (AFGE),
alleging that the Naval Air Rework Facility, Pensacola, Florida (Activity),
and the Secretary of the Navy, Department of the Navy, Washington, D.C.
(Agency) violated Section 19(a)(1l) and (6) of the Order based on the
Agency's directing the Activity to terminate environmental differential
pay for two classes of the latter's employees, which differential pay
had been awarded in two separate arbitration cases (Schedler-Lynch
awards) processed under the negotiated agreement between the Complainant
and the Activity, and on the latter's terminating of such pay.

In agreement with the Administrative Law Judge, the Assistant
Secretary found that the Agency violated Section 19(a)(l) of the Order
by directing the Activity to terminate differential pay paid pursuant to
the Schedler-Lynch arbitration awards. He found also that the Activity
violated Section 19(a) (1) and (6) of the Order by unilaterally terminating
such payments. The Assistant Secretary viewed the Agency's action as,
in effect, constituting an effort to circumscribe valid arbitration
awards which it had failed to appeal properly through the means provided
by the Executive Order, i.e. by filing exceptions to the awards with
the Federal Labor Relations Council pursuant to Section 4(c)(3) of the
Executive Order. The Assistant Secretary found further that, under the
particular circumstances of the case herein, the Civil Service Commission's
(CSC) response to the Agency's letter questioning the propriety of the
differential payments made by the Activity pursuant to the two arbitration
awards, did not constitute a regulation of an appropriate authority
within the meaning of Section 12(a) of the Order and that, therefore,
the CSC's letter to the Agency could not serve as a basis to overturn
the Schedler-Lynch awards, which were based on specific facts and circum-
stances arbitrated pursuant to the provision of the parties' negotiated
agreement.

In this regard, the Assistant Secretary agreed with the Administrative
Law Judge's conclusions that even though the Agency's request to the CSC
referred to the fact that certain unspecified arbitration awards had
been rendered, it constituted merely a request for clarifying information
regarding the CSC's interpretation of the Federal Personnel Manual's
(FPM) provisions concerning environmental differentials, and that the
CSC's response did not, and was not intended to, reflect a CSC policy
interpretation that any particular arbitration award, based on the
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pertinent facts developed during a specific arbitration proceeding, was
invalid under the pertinent provisions of the FPM. In this connection,
he noted that the evidence established that the Agency's request to the
CSC asked for general guidance from the Bureau of Policies and Standards
of the CSC with respect to the handling of the environmental differential
pay situation in the various activities within its jurisdiction, and set
forth the reasons why the Agency believed oxygen was not an explosive or
incendiary material, and its position with respect to when it deemed
environmental payments pursuant to the poisons (toxic chemicals) category
of the FPM would be proper. The Assistant Secretary also noted that the
response of the CSC to the Agency's letter was not intended as a directive
to the Agency or the Activity to discontinue complying with any specific
arbitration award. Thus, in a subsequent letter to the AFGE's staff
council, the CSC was explicit in disavowing any intention to rule upon
the propriety of arbitration awards which were not appealed, or to act

in any manner as an appellate body. As this latter correspondence
indicated, the CSC's reply to the Agency's letter was merely a general
reply in clarification of a particular section in the FPM.

Accordingly, the Assistant Secretary ordered that the Activity and
Agency herein cease and desist from the conduct found violative of the
Order and that they take certain affirmative actions.



A/SIMR No. 608
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

NAVAL AIR REWORK FACILITY
PENSACOLA, FLORIDA

Respondent

and Case No. 42-2529(CA)

SECRETARY OF THE NAVY,
DEPARTMENT OF THE NAVY,
WASHINGTON, D.C.

Respondent

and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES,
AFL-CIO, LOCAL 1960

Complainant

DECISION AND ORDER

On April 17, 1975, Administrative Law Judge Rhea M. Burrow
issued his Report and Recommendations in the above-entitled
proceeding, finding that the Respondent Naval Air Rework Facility,
Pensacola, Florida, hereinafter called Activity, and the
Respondent, Secretary of the Navy, Department of the Navy,
Washington, D.C., hereinafter called Agency, had engaged in
certain unfair labor practices and recommending that they take
certain affirmative actions as set forth in the attached
Administrative Law Judge's Report and Recommendations. There-
after, the Activity and Agency filed exceptions and a
supporting brief with respect to the Administrative Law Judge's
Report and Recommendations.

The Assistant Secretary has reviewed the rulings of the Admin-
istrative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon consid-
eration of the Administrative Law Judge's Report and Recommendations and

the entire record in this case, including the exceptions and supporting
brief, I hereby adopt the findings, conclusions and recommendations of
the Administrative Law Judge, to the extent consistent herewith.

The complaint herein alleged that the Agency and the Activity
violated Section 19(a)(1) and (6) 1/ of the Order based on the Agency's
Cirecting the Activity to terminate environmental differential pay for
two classes of the latter's employees, which pay had been awarded in two
separate arbitration proceedings (the Schedler-Lynch awards) processed
under the negotiated agreement between the Complainant and the Activity,
and on the latter's terminating of such pay.

The Administrative Law Judge concluded that the Agency violated
Section 19(a) (1) of the Order by directing the Activity to terminate the
environmental differential pay awarded under the Schedler-Lynch arbi-
tration decisions, as such actions, in his view, "implicitly suggested
to unit employees that Agency management would not abide by the collective
bargaining agreement regarding arbitration as to terms and conditions of
employment" and that such directive, in effect, interfered with the
exclusive bargaining relationship between the Activity and the exclusive
representative. He concluded, further, that the Activity violated
Section 19(a)(6) of the Order by unilaterally terminating the environmental
differential pay awards made to its employees pursuant to the Schedler-
Lynch arbitration awards as such action constituted a change in established
conditions of employment settled by arbitration. Moreover, he found
that this unilateral action on the part of the Activity also violated
Section 19(a) (1) of the Order.

The essential facts of the case, which are not in dispute, are set
forth in detail in the Administrative Law Judge's Report and Recommendations
and I shall repeat them only to the extent necessary.

The record reflects that since Executive Order 11491 has been in
effect, the Activity and the Complainant, American Federation of Government
Employees, AFL-CIO, Local 1960, hereinafter also referred to as AFGE,
have been parties to two negotiated agreements which have contained
certain provisions authorizing additional pay for employees engaged in
hazardous or '"dirty" work at the Activity's facility. Such payments are
authorized by statute and by the implementing regulations of the Civil
Service Commission (CSC) which are found in the Federal Personnel Manual
Supplement S32-1 (FPM). The relevant directives appear in Sub-chapter
8-7 of that Supplement and in Appendix J to the Supplement, which are
incorporated by reference in the current negotiated agreement. The
regulations indicate that the situations listed in Appendix J, which

1/ As noted by the Administrative Law Judge, the Section 19(a) (6)

complaint against the Agency had been dismissed previously by the
Assistant Regional Director and such dimsissal was sustained on
review by the Assistant Secretary.
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contains a schedule of specific differential rates and categories for
employees working under adverse conditions, are illustrative only and
that the parties may negotiate additional coverage for local situations
or negotiate additional categories not included in Appendix J.

On or about October 4 and October 25, 1972, respectively, two
arbitrators directed the Activity to pay environmental differential pay
to two categories of its employees. The awards were based on the arbitrators'
interpretations of the CSC standards as applied to certain employees,
i.e. those working in the Oxygen Shop were considered as working with
incendiary materials, and certain Aircraft Surface Treatment Workers
were concluded to be working in close proximity to poisons (toxic chemicals).
The Activity did not file exceptions to the Schedler-Lynch awards with
the Federal Labor Relations Council and, in fact, after accepting both
awards by letter dated November 2, 1972, the differentials were paid to
the particular employees for over a year. However, during the Spring of
1973, while reviewing the Department of the Navy's adherence to, and
proper administration of, applicable pay laws, the Compensation Branch
of the Agency's Office of Civilian Manpower Management (OCMM) questioned
the propriety of these differential payments made by the Activity pursuant
to the two arbitration awards. Because it felt that the payments were
improper under applicable laws and the FPM, the OCMM, by letter dated
May 22, 1973, forwarded its views to the Chief of the Pay Policy Division,
Bureau of Policies and Standards of the CSC. 1In its letter the OCMM
expressed concern about different interpretations regarding the two
areas of environmental differential pay involved; noted (without specifying)
that there were arbitration awards with respect to these matters; and
set forth its views why the employees should not be considered as
eligible for differential pay under the various categories of Appendix
J. On August 20, 1973, the Chief of the Pay Policy Division, CSC,
advised OCMM that the latter's interpretation of the FPM Supplement and
of Appendix J with respect to the propriety of such differential pay was
“fully in accord with the intent and the requirements as delineated in
the FPM Supplement concerning the payment of environmental differentials."

Thereafter, the OCMM Director, by letter dated October 26, 1973,
notified the Activity that it could no longer condone the payment of
these differentials for employees of the Activity and directed the
discontinuance of the differential payments as soon as possible. Although
the Activity's Commander disagreed with this conclusion, he was informed
that he had no leeway in this matter and, thereafter, by letter dated
November 6, 1973, he provided the AFGE with a copy of the OCMM's corres-
pondence, requested that it study and evaluate the impact of the action
on unit employees, and invited it to meet and confer on the matter prior
to the Activity's taking any action thereon. On or about November 21,
1973, having received no response from the AFGE, the Commanding Officer
of the Activity wrote the AFGE's local president, citing its failure
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to forward the matter to the AFGE's National Office, and informing the
AFGE of the Activity's intent to comply with the intructions of the OCMM
by terminating the environmental differentials in question on December

8, 1973. The AFGE did not respond to this letter and made no request or
demand to meet and confer concerning this action. Thereafter, on December
8, 1973, the payment of environmental differentials, pursuant to the
October 1972 arbitration awards, was terminated.

The Respondents contend, among other things, that the OCMM's directive
of October 26, 1973, was an interpretation of a regulation or policy
uniformly applicable to all agency facilities. In this regard, it is
asserted that this was an interpretation not of the Agency, but of the
CSC, an "appropriate authority'" and was, therefore, binding on the
Agency. Thus, the Agency contends that the OCMM letter of October 26,
1973, was, in effect, a statement regarding the meaning of the intent of
the FPM which governed the actions of the parties, and that this inter-
pretation was concurred in by the CSC, an "appropriate authority.”
Therefore, under Section 12(a) of the Order, 2/ the terms of which were
incorporated in the parties' negotiated agreement, the Agency had the
""duty" to direct cessation of the environmental pay differential authorized
by the arbitration awards. Moreover, the Respondents contend the Complainant
was afforded an opportunity to meet and confer over the implementation
of the directive, which opportunity the Complainant did not avail
itself of. The AFGE contends, on the other hand, that this case presents
the question whether agency management can change the terms and conditions
of employment of unit employees without first negotiating with their
exclusive representative when the matter involved is clearly negotiable.

In this regard, the AFGE argues that the Activity failed to live up to
its bargaining obligations under the Order by presenting it with a
fait accompli concerning the environmental differentials, and that the
Agency further violated the Order by directing the Activity to cancel
the environmental differentials in derogation of the Complainant's
representative status and the prior arbitration awards.

I concur in the Administrative Law Judge's conclusion that the

Respondent Agency violated Section 19(a) (1) of the Order by directing

the Respondent Activity to terminate differential pay paid pursuant to

the Schedler-Lynch arbitration awards. I find further thai the Respondent
Activity violated Section 19(a) (1) and (6) of the Order by unilaterally
terminating such payments. In my view, the Agency's action herein, in
effect, constituted an effort to circumscribe valid arbitration awards
which it had failed to appeal properly through the means provided under

2/ Section 12(a) of the Order reads, in pertinent part:

(a) in the administration of all matters covered by the

agreement, officials and employees are governed by existing

or future laws and the regulations of appropriate authorities,
including policies set forth in the Federal Personnel Manual;

by published agency policies and regulations in existence at

the time the agreement was approved; and by subsequently published
agency policies and regulations required by law or by the reg-
ulations of appropriate authorities....




the Executive Order, i.e. - by filing exceptions to the awards with the
Federal Labor Relations Council pursuant to Section 4(c)(3) of the

Order. Further, under the particular circumstances herein, I find that
the CSC's response to the Agency's letter of May 22,1973, did not constitute
a regulation of an appropriate authority within the meaning of Section
12(a) of the Order and that, therefore, the CSC's letter to the Agency
could not serve as a basis to overturn the Schedler-Lynch awards, which
were based on specific facts and circumstances arbitrated pursuant to

the provisions of the parties' negotiated agreement. 3/ In this

regard, I agree with the Administrative Law Judge's conclusion that,

even though the Agency's request to the CSC of May 22, 1973, referred to
the fact that certain unspecified arbitration awards had been rendered,

it constituted merely a request for clarifying information regarding the
CSC's interpretation of the FPM provisions concerning environmental
differentials, and that the CSC response did not, and was not intended

to, reflect a CSC policy interpretation that any particular arbitration
award, based on the pertinent facts developed during a specific arbitration
proceeding, was invalid under the pertinent provisions of the FPM. 1In
this connection, the evidence establishes that the OCMM'= letter of

May 22, 1973, requested general guidance from the Bureau of Policies and
Standards of the CSC with respect to the handling of the environmental
differential pay situations in the various activities within its jurisdic-
tion. Thus, the letter set forth the reasons why the Agency believed
oxygen was not an explosive or incendiary material, and the letter
further set forth the Agency's position with respect to when it deemed
environmental payments pursuant to the poisons (toxic chemicals) category
of the FPM would be proper.

Further, the record reflects that the response of the CSC to the
OCCM's letter was not intended as a directive to the Respondents to
discontinue complying with any specific arbitration awards. Thus, in a
subsequent letter to the AFGE's staff counsel, dated August 19, 1974,
the Chief of the Pay Policy Division of the Bureau of Policies and
Standards, CSC, described the coverage of Appendix J; how the parties L
may determine coverage or add categories by negotiations; and how clarifi-
cation and guidance could be sought from the CSC. With respect to the
effect of its earlier letter to OCMM on the arbitration awards, the CSC
stated:

3/ Clearly, the Agency could not issue a policy or regulation which

- could effectively serve to modify the terms of an existing nego-
tiated agreeement unless such policy or regulation was required
by law, or by the regulation of an appropriate authority, or was
authorized by the terms of a controlling agreement at a higher
agency level. See Department of the Navy, Supervisor of Ship-
building, Conversion and Repair, Pascagoula, Mississippi, A/SLMR
No. 390.
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The Commission has consistently refrained
from acting as an appellate source in
disputes between agencies and their
employees on specific cases; rather,

this authority has been delegated to

the agencies. Whether or not an
arbitrator had exceeded his authority

in a specific case would be an appro-
priate matter for the Federal Labor
Relations Council.

The reply we made to Mr. Riley's letter
of May 22, 1973, in regard to this
particular situation, was only to
clarify the meaning and intent of the
described categories in Appendix J

of FPM Supplement 532-1 for which
differentials have been authorized

to be paid, and to confirm the
propriety of the Department of the
Navy's interpretation of the appli-
cation of the regulations. As
indicated above we would, of course,
expect Navy to utilize the guidance
in determining whether to authorize
differential payments based on these
circumstances in particular work
situations. In this connection, we
have made no determinations regarding
a specific case nor do we contemplate
doing so. (Emphasis added.)

Under all of these circumstances, I am not persuaded that the
Agency's action of October 26, 1973, in directing the discontinuance of
environmental payments made pursuant to the Schedler-Lynch awards, was
merely an implementation of an interpretation of the FPM by the CSC,
and, thereby, was privileged under Section 12(a) of the Order. In this
regard, it was noted that there has been no determination that the
Schedler-Lynch arbitration awards, based on the specific factual situa-
tions involved therein, were outside the scope of the parties' negotiated
agreement or were violative of the Order. Thus, as noted above, the CSC
is quite explicit in disavowing any intention by the CSC to rule upon
the propriety of arbitration awards which were not appealed, or to act
in any manner as an appellate body. As its correspondence indicates, the
CSC's reply of May 22, 1973, was merely a general reply in clarification
of a particular section in the FPM. Moreover, the evidence does not
establish that the two arbitration awards involved herein were inconsistent
with Section 12(a) of the Order. Rather, at most, the record reflects
that the arbitrators may have arrived at different conclusions from the
Respondents as to the applicability of the FPM to certain factual situations.



Any possible remedy for the Respondents' doubt could have been sought by
filing exceptions to the awards with the Federal Labor Relations Council.
In the absence of filing such exceptions, it is settled that a party
which refuses to comply with an arbitration award issued under a grievance
procedure contained in a negotiated agreement may be deemed to have
committed an unfair labor practice. 4/ In the instant proceeding it is
uncontested that exceptions to the Schedler-Lynch awards were not filed
with the Council in a timely fashion and, as indicated above, the evidence
does not establish that such awards were inconsistent with Section 12(a)
of the Executive Order. 5/

Accordingly, I find, in agreement with the Administrative Law
Judge, that the Activity's termination of the arbitration awards constituted
a unilateral change in established terms and conditions of employment
settled by arbitration 6/ and was, therefore, violative of Section
19(a)(1) and (6) of the Order. In this regard, I view the terms and
conditions of employment established by a valid arbitration award to
become an extension of the parties' negotiated agreement which may be
modified only by the mutual agreement of the parties. 7/ In additionm,
I agree with the Administrative Law Judge that the Respondent Agency
violated 19(a) (1) on the basis that it interfered with, restrained, or
coerced employees in the exercise of rights assured by the Order by
ordering its subordinate, the Activity, to terminate the environmental
pay which employees were entitled to receive pursuant to valid arbitration
awards which, as noted above, had become extensions of the negotiated
agreement between the AFGE and the Activity.

4 See Department of the Army, Aberdeen Proving Ground, A/SLMR No.
472, FLRC No. 74A-46. See also Department of the Army, Aberdeen Proving

Ground, A/SLMR No. 518.

5/ The Council has found also that not only does the Assistant Sec-

- retary have the authority to enforce arbitration awards, but a
respondent agency may not, as in this unfair labor practice pro-
ceeding, defend itself by questioning the legality of the award by
means other than appeals to the Council. See FLRC No. 74A-46,
noted above.

6/ See Decision of the Comptroller General of the United States, dated
- October 31, 1974, File: B-180010 in the matter of the National
Labor Relations Board.

7/ See Department of Transportation, Federal Aviation Administration,

~  A/SIMR No. 517, FLRC No. 75A-66. Inasmuch as the Respondent Activity,
under the circumstances herein, could not unilaterally change the
terms and conditions of employment established by the valid arbitration
awards, it follows that the Respondent Activity could not absolve
itself of its unfair labor practice by thereafter affording the
Complainant an opportunity to meet and confer on the impact of this
improper action. Accordingly, I find that the Complainant's
failure to meet and confer after notification of the Activity's
unilateral action would not require a contrary result.
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REMEDY

Having found that the Respondent Activity has engaged in certain
conduct prohibited in Section 19(a) (1) and(6) of Executive Order 11491,
as amended, and that the Respondent Agency has engaged in certain
conduct in violation of Section 19(a)(1l) of the Order, I shall order
that the Respondents cease and desist therefrom and take certain specific

affirmative actions, as set forth below, designed to effectuate the
policies of the Order.

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended and
Section 203.26(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that:

A. The Naval Air Rework Facility, Pensacola, Florida shall:
1. Cease and desist from:

(a) Failing to abide by arbitration awards issued under a
negotiated procedure contained in any negotiated agreement with the
American Federation of Government Employees, AFL-CIO, Local 1960, when
it has failed to file exceptions with the Federal Labor Relations
Council.

(b) Changing terms and conditions of employment resulting
from arbitration awards rendered pursuant to the terms of a negotiated
agreement with the American Federation of Government Employees, AFL-CIO,
Local 1960, unless there is mutual agreement to change such terms and
conditions of employment.

(c) In any like or related manner interfering with, restrain-
ing, or coercing its employees represented by the American Federation of
Government Employees, AFL-CIO, Local 1960, in the exercise of their
rights assured by Executive Order 11491, as amended.

2. Take the following affirmative actions in order to effec-
tuate the purposes and provisions of Executive Order 11491, as amended:

(a) Reimburse to each of the affected employees all monies
deducted or withheld from them since December 8, 1973, by reason of the
termination of environmental differential pay awarded pursuant to the
Schedler-Lynch arbitration awards.

(b) In the future, either file timely exceptions with the
Federal Labor Relations Council, or abide by arbitration awards issued
under negotiated procedures contained in any negotiated agreement with
the American Federation of Government Employees, AFL-CIO, Local 1960.
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(c) Post at its facility at the Naval Air Rework Facility,
Pensacola, Florida, copies of the attached notice marked "Appendix" on
forms to be furnished by the Assistant Secretary for Labor-Management
Relations. Upon receipt of such forms, they shall be signed by the
Director, Office of Civilian Manpower Management, Department of the
Navy, Washington, D.C., and by the Commanding Officer, Naval Air Kework
Facility, Pensacola, Florida, and shall be posted and maintained by the
latter for 60 consecutive days thereafter, in conspicuous places, including
all bulletin boards and other places where notices to employees of the
Naval Air Rework Facility, Pensacola, Florida, are customarily posted.
The Commanding Officer shall take reasonable steps to insure that such
notices are not altered, defaced, or covered by any other material.

(d) Pursuant to Section 203.27 of the Regulations, notify
the Assistant Secretary, in writing, within 30 days from the date of
this order as to what steps have been taken to comply herewith.

B. The Director, Office of Civilian Manpower Management, Department
of the Navy, Washington, D.C. shall:

1. Cease and desist from:

(a) Interfering with, restraining, or coercing employees
represented by the American Federation of Government Employees, AFL-CIO,
Local 1960, at the Naval Air Rework Facility, Pensacola, Florida, by
directing the Naval Air Rework Facility, Pensacola, Florida, to discontinue
payment of environmental differential pay made pursuant to any arbitration
award rendered under the negotiated agreement between the Naval Air
Rework Facility, Pensacola, Florida and the American Federation of
Government Employees, AFL-CIO, Local 1960.

(b) In any like or related manner interfering with, restraining,
or coercing employees represented by the American Federation of Government
Employees, AFL-CIO, Local 1960, in the exercise of their rights assured
by Executive Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and provisions of the Order:

(a) Sign the notice marked "Appendix" described in paragraph
A.2.(c) above.

(b) Pursuant to Section 203.27 of the Regulations, notify
the Assistant Secretary, in writing, within 30 days from the date of this
order as to what steps have been taken to comply herewith.

@mﬁ\- pose -

(Paul J. Fdsser\ Jr., Aspistant Secretary of
Labot for Labor-Management Relations

Dated, Washington, D.C.
January 26, 1976
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APPENDIX

NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
ZXECUTIVE ORDER 11491, AS AMENDED
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:

THE NAVAL AIR REWORK FACILITY, PENSACOLA, FLORIDA, WILL, in the future,
either file exceptions with the Federal Labor Relations Council, or
abide by arbitration awards issued under a negotiated procedure contained
in any negotiated agreement with the American Federation of Government
Employees, AFL-CIO, Local 1960.

THE NAVAL AIR REWORK FACILITY, PENSACOLA, FLORIDA, WILL reimburse to
each of the affected employees entitled to environmental differential
pay by reason of the Schedler-Lynch arbitration awards, all monies
deducted or withheld from them since December 8, 1973, by reason of the
termination of the awards.

THE NAVAL AIR REWORK FACILITY, PENSACOLA, FLORIDA, WILL NOT fail to
abide by arbitration awards issued under a negotiated procedure contained
in any negotiated agreement with the American Federation of Government
Employees, AFL-CIO, Local 1960, when it has failed to file exceptions
with the Federal Labor Relations Council.

THE NAVAL AIR REWORK FACILITY, PENSACOLA, FLORIDA, WILL NOT change the
terms and conditions of employment resulting from arbitration awards
rendered pursuant to the terms of a negotiated agreement with the American
Federation of Government Employees, AFL-CIO, Local 1960, unless there is
mutual agreement to change such terms and conditions of employment.

THE NAVAL AIR REWORK FACILITY, PENSACOLA, FLORIDA, WILL NOT in any like
or related manner interfere with, restrain, or coerce unit employees
represented by the American Federation of Government Employees, AFL-CIO,
Local 1960, in the exercise of their rights assured by Executive Order
11491, as amended.



THE DIRECTOR, OFFICE OF CIVILIAN MANPOWER MANAGEMENT, DEPARTMENT OF THE
NAVY, WASHINGTON, D.C., WILL NOT interfere with, restrain, or coerce
employees represented by the American Federation of Government Employees,
AFL-CIO, Local 1960, at the Naval Air Rework Facility, Pensacola,
Florida, by directing the Naval Air Rework Facility, Pensacola, Florida,
to discontinue payment of environmental differential pay made pursuant
to any arbitration award rendered under the negotiated agreement between
the Naval Air Rework Facility, Pensacola, Florida and the American
Federation of Government Employees, AFL-CIO, Local 1960.

THE DIRECTOR, OFFICE OF CIVILIAN MANPOWER MANAGEMENT, DEPARTMENT OF THE
NAVY, WASHINGTON, D.C., WILL NOT in any like or related manner interfere
with, restrain, or coerce unit employees represented by the American
Federation of Government Employees, Local 1960, in the exercise of their
rights assured by Executive Order 11491, as amended.

Dated By
Commanding Officer, Naval Air
Rework Facility, Pensacola, Florida

Dated By
Director, Office of Civilian
Manpaower Management, Department
of the Navy, Washington, D.C.

This Notice must remain posted for 60 consecutive days from the date of
posting, and must not be altered, defaced, or covered by any other
material.

If employees have any question concerning this Notice or compliance with
any of its provisioms, they may communicate directly with the Assistant
Regional Director for Labor-Management Services, Labor-Management Services
Administration, United States Department of Labor whose address is:

Room 300, 1365 Peachtree Street, N.E., Atlanta, Ga. 30309.
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January 26, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER CLARIFYING UNITS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEFENSE CONTRACT ADMINISTRATION SERVICES
REGION (DCASR), PHILADELPHIA
A/SIMR No. 609

This case involved petitions for clarification of unit (CU) filed
by the Defense Contract Administration Services Region (DCASR), Phila-
delphia, (Activity-Petitioner) seeking to clarify an existing exclu-
sively recognized unit represented by American Federation of Government
Employees, Local 1902, AFL-CIO, (AFGE Local 1902) to include all civilian
employees of DCASR, Philadelphia, Region Headquarters duty stationed at
2800 South 20th Street, Philadelphia and the Defense Contract Administra-
tion Services District (DCASD), Philadelphia, except those employees duty
stationed in New Jersey, and seeking to clarify an existing exclusively
recognized unit represented by American Federation of Government Employees,
Local 1801, AFL-CIO, (AFGE Local 1801) to include all civilian employees
of Defense Contract Administration Services Office (DCASO), RCA, and
those civilian employees of DCASD, Philadelphia duty stationed in New
Jersey.

The matter arose as a result of a reorganization in which the
Activity-Petitioner abolished the DCASD, Camden and, thereupon, phys-
ically and functionally transferred approximately 25 Contract Adminis-
tration Division employees of the DCASD, Camden, who previously were
represented by AFGE Local 1801, to the DCASD, Philadelphia, which
contained employees represented by AFGE Local 1902. However, other
DCASD, Camden employees remained duty stationed in New Jersey. On this
basis, the Activity-Petitioner contended that as a result of the abolish-
ment of the DCASD, Camden, the physically transferred employees had
become intermingled with those of the Contract Administration Division,
DCASD, Philadelphia and, therefore, accreted to the exclusive bargaining
unit represented by AFGE Local 1902. Both AFGE Local 1902 and AFGE
Local 1801 concurred with the position of the Activity-Petitioner.

The evidence established that the employees in question physically
relocated to the DCASD, Philadelphia when the Contract Administration
Division of the DCASD, Camden was merged with the Contract Administra-
tion Division of the DCASD, Philadelphia. Although the disputed
employees continued to work on contracts predominately in Southern
New Jersey, their position classification series and the type of work
performed was essentially indistinguishable from those employees of
the DCASD, Philadelphia, Contract Administration Division with whom



they had merged. Moreover, the transferred employees worked along-
side, shared common supervision and were subject to the same personnel
policies with the other DCASD, Philadelphia employees.

Under these circumstances, and noting particularly the physical
and functional transfer of the DCASD, Camden, Contract Administration
Division employees to the DCASD, Philadelphia and the fact that the
parties were in agreement as to the proposed unit clarifications,
the Assistant Secretary found that the Contract Administration employees,
who previously formed the Contract Administration Division, DCASD, Camden,
constituted an accretion to the exclusively recognized unit represented
by AFGE Local 1902. Accordingly, he ordered the proposed clarificationms.

—2-
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A/SLMR No. 609

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE CONTRACT ADMINISTRATION SERVICES
REGION (DCASR), PHILADELPHIA

Activity-Petitioner

and Case Nos. 20-5087(CU) and
20-5091(CU)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1902, AFL-CIO

Labor Organization
and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1801, AFL-CIO

Labor Organization

DECISION AND ORDER CLARIFYING UNITS

Upon petitions duly filed under Section 6 of Executive Order
11491, as amended, a consolidated hearing was held before Hearing
Officer Richard C. Grant. The Hearing Officer's rulings made at
the hearing are free from prejudicial error and are hereby affirmed.

Upon the entire record in the subject cases, the Assistant
Secretary finds:

In Case No. 20-5087(CU), the Activity-Petitioner seeks to
clarify an existing exclusively recognized unit of employees of the
Defense Contract Administration Services Region (DCASR), Philadelphia
represented by the American Federation of Government Employees, Local
1902, AFL-CIO, herein called AFGE Local 1902, to include all civilian
employees of DCASR, Philadelphia and the Defense Contract Administration
Services District (DCASD), Philadelphia, excluding employees duty
stationed in New Jersey, management officials, employees engaged in
Federal personnel work in other than a purely clerical capacity, and
supervisors as defined by Executive Order 11491, as amended.



In Case No. 20-5091(CU), the Activity-Petitioner seeks to clarify
an existing exclusively recognized unit of employees of the DCASD,
Camden, including employees of a separate Defense Contract Administration
Services Office (DCASO), RCA, located at the Hightstown, Morristown, and
Camden facilities of the RCA Corporation represented by the American
Federation of Government Employees, Local 1801, AFL-CIO, herein called
AFGE Local 1801, to include all civilian employees of the DCASO, RCA,
and those civilian employees of the DCASD, Philadelphia duty stationed in
New Jersey, excluding management officials, employees engaged in Federal
personnel work in other than a purely clerical capacity, and supervisors
as defined by Executive Order 11491, as amended.

The record reveals that on August 17, 1966, AFGE Local 1801 was
granted exclusive recognition for a unit of all civilian employees under
the jurisdiction of the DCASD, Camden, including civilian employees of
the DCASO, RCA, which office was located within the DCASD, Camden. Similarly,
on September 12, 1967, AFGE Local 1902 was granted exclusive recognition
for a unit of employees of DCASR, Philadelphia duty stationed at 2800
20th Street, Philadelphia, and employees in the Philadelphia Operations
Divisions of the Directorates of Contract Administration, Quality Assurance
and Production located at contractors' plants. 1/ Prior to January
1975, the DCASD, Camden and the DCASD, Philadelphia were two of five
DCASDs within DCASR, Philadelphia 2/ which were responsible for providing.
within their respective jurisdictions, contract administration services
and support for the Department of Defense, as well as other Federal
agencies. The DCASD, Camden geographically encompassed Southern New
Jersey including the counties of Mercer, Burlington, Ocean, Camden,
Gloucester, Atlanta, Salem, Cumberland and Cape May. The DCASD,
Philadelphia encompassed a geographic area which included the City of
Philadelphia, the counties of Bucks, Delaware, Montgomery and Chester in
Pennsylvania, and the State of Delaware. Organizationally, both DCASDs
were subdivided into Divisions of Contract Administration, Production,
and Quality Assurance.

1/ The record discloses that within DCASR, Philadelphia an organizational
component entitled Philadelphia DCASD (Test) was established during
September 1971. After 20 months of successful operation the component
was approved as a permanent orzanizational entitv of DCASR, Philadelphia
and was established as the DCASD, Philadelphia.

2/ The other DCASDs are headquartered in Baltimore, Reading and
Pittsburgh.
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In January 1975, the DCASD, Camden was abolished and its functions
and responsibilities were absorbed by the DCASD, Philadelphia. As a
result, the Contract Administration Division of the DCASD, Camden was
merged with the Contract Administration Division of the DCASD, Philadelphia
and approximately 25 employees of the Camden Division, who were members
of the bargaining unit represented by AFGE Local 1801, were physically
and functionally transferred to Philadelphia 3/. However, the employees
of the Production and Quality Assurance Divisions of the DCASD, Camden
and the DCASO, RCA, remained duty stationed in New Jersey and continued,
as before, to work on contracts from that particular geographic area.
The Activity-Petitioner contends that as a result of the abolishment of
the DCASD, Camden, the physically transferred Contract Administration
Division employees have become intermingled with those of the Contract
Administration Division in the DCASD, Philadelphia and, therefore, have
accreted to the bargaining unit represented by AFGE Local 1902. In this
respect, it maintains that the bargaining unit definitions of AFGE Local
1902 and AFGE Local 1801 should be clarified to identify properly the
employees in these units subsequent to the January 1975 abolishment of
the DCASD, Camden. 4/ Both AFGE Local 1902 and AFGE Local 1801 are in
agreement with the proposed unit clarifications sought herein by the
Activity-Petitioner.

As noted above, the record indicates that the employees in question
were physically relocated to the DCAST, Philadelphia when the Contract
Administration Division of the DCASD, Camden was merged with the Contract
Administration Division of the DCASD, Philadelphia. Although the disputed
employees continued to work on contracts predominately from Southern
New Jersey, 5/ their position classification series and the type of
work performed is essentially indistinguishable from those employees of
the DCASD Philadelphig Contract Administration Division with whom they
have merged. Moreover, the transferred employees now work alongside and
share common supervision with the DCASD, Philadelphia employees in the
Division of Contract Administration and are subject to the same personnel
policies, including promotion and reduction-in-force procedures.

3/ The Activity-Petitioner contends that the DCASD, Camden was abolished
and the employees in question were transferred in order to promote efficient
employee utilization as the workload fluctuated.

4/ It has been held previously that a petition for clarification of unit
(CU) is a vehicle by which parties may seek to illuminate and clarify,
consistent with their intent, the unit inclusions or exclusions after

the basic question of representation has been resolved. See Headquarters,
U.S. Army Aviation Systems Command, St. Louis, Missouri, A/SLMR No. 160.
In my view, and noting particularly the absence of any contention to the
contrary, I find that no questions of representation have been raised

by the CU petitions in the instant cases.

5/ In this regard, the Activity contends that a recent reorganization,
which has been approved by the DCASR, Philadelphia Regional Commander,
will require the disputed employees to work on contracts from all areas
of the DCASD, Philadelphia.
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With regard to the employees of the Production and Quality January 27, 1976
Assurance Division of the DCASD, Camden, as well as DCASO, RCA, the
evidence establishes that they remain duty stationed in New Jersey, at
basically the same locations, and continue, as before, to service contracts
from that area under essentially the same immediate supervision. Hence,

although they are now organizationally under the jurisdiction of the DCASD, AssIsTANTUggz:gTziéTEgRDiiﬁggmgﬁgAggmgﬁgOR
Philadelphia, the mission, personnel policies, job classifications and SUMMARY OF DECISION AND ORSER CLARIFYIS%LATIONS
immediate supervision of these employees have remained relatively unchanged. OF THE ASSISTANT SECRETARY NI

Based on the foregoing circumstances, and noting particularly the FURSUANT O SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

physical and functional transfer of the DCASD, Camden, Contract Administration
Division employees to the DCASD, Philadelphia and the fact that the

parties are in agreement as to the proposed unit clarifications, I find ggigﬁgg ggg:gﬁCT AUDIT AGENCY,
that the Contract Administration Division employees who previously CHICAGO ILLIN&IS
formed the Contract Administration Division, DCASD, Camden constitute and A/SLMR ﬁ 610
i;cretion to the exclusively recognized unit represented by AFGE Local 2

02. Accordingly, I find that AFGE Local 1902's existing exclusively i
recognized unit should be clarified to include all civilian employees of filedTg;st;:sgezzz:ivggn:rgiﬁ1:332tfX;e§i;rigﬁgzzéanzgigﬁltcéggzgo
DCASR, Philadelphia, Region Headquarters duty stationed at 2800 South 20th Illinois (Activity-Petitioner), seeking to’exclude employe;s in the,
Street, Philadelphia, and the DCASD, Philadelphia, except employees duty iob classification Auditor-i —éh £ h isti lusivel
stationed in New Jersey. Further, I find, based on the foregoing, that Job classitication Auditor-in-Charge “rom the existing exc usively

y > > going, recognized unit based on its contention that such employees were

AFGE Local 1801's existing exclusively recognized unit should be clarified i ithin th : f Section 2(c) of the Ord
to include all civilian employees of DCASO, RCA, and those civilian supervisors within the meaning of Section 2{c) of the e

employees of DCASD, Philadelphia duty stationed in New Jersey. Although the Auditors-in-Charge are the senior employees

ORDER assigned to the Sub-office located at their work site, which is
physically removed from the Branch Office wherein resides the
Supervisory Auditor to whom they are responsible, the Assistant

IT 1S HEREBY ORDERED that the unit exclusively recognized in 1967, Secretary concluded that the Auditors—inECharge had not been vested

represented by the American Federation of Government Employees, Local with supervisory authority inasmuch as they did mot hire, discharge

1902, AFL-CIO, be, and hereby is, clarified by including all civilian promote, or reassign em lz ces. and such d{rection as th; ave to ’

employees of DCASR, Philadelphis, Region Headquarters duty stationed 2800 other e; loyees wag rouzinz in’nature within establishedy ﬁidelines

South 20th Street, Philadelphia and the DCASD, Philadelphia, except and dictgtez by established rocedure; Under these circugstances

employees duty stationed in New Jersey, management officials, employees the Assistant gecreta foung that the.Auditors-in-Char e were not’

engaged in Federal personmel work in other than a purely clerical capacity, supervi ithi thry i £ S ion 2(c) of th Ogd 4

and supervisors as defined by the Order. upervisors within the meaning of Section Z{c) of the Order anc,

therefore, should be included in the exclusively recognized unit.
IT IS FURTHER ORDERED that the unit, exclusively recognized in
1966, represented by American Federation of Government Employees, Local
1801, AFL-CIO, be, and hereby is, clarified by including all civilian
employees of DCASO, RCA, and those civilian employees of DCASD, Philadelphia
duty stationed in New Jersey, excluding management officials, employees
engaged in Federal persomnel work in other than a purely clerical capacity,
and supervisors as defined by the Order.

Dated, Washington, D. C.
January 26, 1976

sser, sistant Secretary o
Labor for Labor-Management Relations
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A/SIMR No. 610

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE CONTRACT AUDIT AGENCY,
CHICAGO REGION,
CHICAGO, ILLINOIS

Activity-Petitioner

and Case No. 50-13039(CU)

LOCAL 3259,
AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO

Labor Organization

DECISION AND ORDER CLARIFYING UNIT

This matter is before the Assistant Secretary pursuant to
Acting Assistant Regional Director Paul A. Barry's Order Trans-
ferring Case to the Assistant Secretary of Labor pursuant to
Section 206.5(b) of the Assistant Secretary's Regulations.

Upon consideration of the entire record in the subject
case, including the parties' stipulation of facts which incor-
porated the transcript and exhibits in Case No. 50-11111(RO), 1/
the Assistant Secretary finds:

In Case No. 50-11111(RO), the American Federation of
Government Employees, AFL-CIO, (AFGE), filed a petition for a
unit of all employees, including professionals, of the Chicago
Branch Office, Defense Contract Audit Agency (DCAA). In
Department of Defense, Defense Contract Audit Agency, Chicago
Branch Office, A/SLMR No. 463, the Assistant Secretary found
that the unit sought by the AFGE was inappropriate, noting

1/ The parties stipulated that the testimony adduced at the
hearing in Case No. 50-11111(RO) should be considered in
rendering a decision in the subject case.

77

particularly that the centralized planning function performed by
the Regional Office had, among other things, resulted in the
interchange and transfer of employees among the various field
offices in the Region; the area of consideration for competitive
promotions was broader than the claimed unit; and effective
control and final responsibility for most personnel matters

for employees in the Chicago Region resided within the Regional
Office. Subsequently, AFGE Local 3259 was certified as the
exclusive representative for a unit consisting of all the pro-
fessional employees of the Chicago Region, DCAA.

In the instant proceeding, the Activity-Petitioner seeks
to clarify the status of employees classified as Auditors-in
Charge, GS-12, who it contends are supervisors within the meaning
of Section 2(c) of the Order and, therefore, should be excluded
from the exclusively recognized unit.

The record reveals that there are two primary types of
operating offices within the Activity. Resident Offices, headed
by a GS-13 or GS-14 Supervisory Auditor, are located at major
contractor plants and usually have a staff of from 7 to 15 auditors.
Their main function is to perform audits at the plant at which the
Resident Office is located. Larger offices, designated as Branch
Offices, are headed by a GS-14 or GS-15 Supervisory Auditor and
have geographical boundaries. The Branch Offices are divided into
audit teams, each headed by a Supervisory Auditor, GS-13. These
teams consist of a number of Mobile Auditors, GS-12, who, working
out of the Branch Office, audit the work of smaller plants within
the jurisdiction of the Branch Office, as required. Also, the
Activity has Sub-offices which are located at somewhat larger plants
requiring a full-time audit staff of from one to five auditors.
The senior person assigned to each of these Sub-offices is classi-
fied as an Auditor-in-Charge, GS-12. It is the status of individuals
in the latter classification which the Activity-Petitioner seeks to
clarify in the subject case. There are sixteen such Sub-offices
under the jurisdiction of six Branch Offices within the Activity.

All GS-12 Auditors working on a Branch Office audit team,
whether they are on mobile assignments or are assigned as Auditors-
in-Charge at a Sub-office, are covered by the same job description.
The record reveals that the duties performed by the Auditors-in-
Charge are within well-established guidelines, as the procedures to
be utilized in conducting an audit are established by the DCAA manual
and a majority of the work performed is on a demand basis. The
evidence further establishes that Auditors-in-Charge do not have the
independent authority to approve leave, approve overtime, hire, trans-
fer, reassign or discharge, and that they do not initiate or approve
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promotions. While the Auditors-in-Charge provide on-the-job
training for the less experienced auditors assigned to their
Sub-office, the record reveals that this amounts to conveying
the lessons of their experience as distinguished from super-
vision. Moreover, although the Supervisory Auditors solicit
comments from the Auditors-in-Charge concerning the perform-
ance of the auditors in the Sub-pffige, the evidence fails to
establish that such input effectively leads to promotions or
is effective for any other purpose.

Based on the foregoing, I find that the evidence is
insufficient to establish that Auditors-in-Charge have been
vested with supervisory authority. Particularly noted was the
fact that they do not hire, discharge, promote, or reassign
employees, or effectively recommend such actions. Further,
the record reveals that such direction as they give to other
employees is routine in nature, within established guidelines
and dictated by established procedures. In these circumstances,
I find that Auditors-in-Charge are not supervisors within the
meaning of Section 2(c) of the Order and, therefore, should be
included in the exclusively recognized unit.

ORDER

IT IS HEREBY ORDERED that the unit sought to be clarified
herein, for which Local 3259, American Federation of Government
Employees, AFL-CIO, was certified on May 9, 1975, be, and herein
is, clarified by including in said unit employees in the position
classified as Auditor-in-Charge.

Qd/éb.

Paul J. Jasser, Jr., Asgistant Secretary of
Labor fotr Labor-Management Relations

Dated, Washington, D. C.
January 27, 1976
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January 27, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTIONS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

FEDERAL ENERGY ADMINISTRATION,
WASHINGTON, D, C,
A/SLMR No. 611

This case arose as a result of representation petitions filed by
the National Treasury Employees Union (NTEU), the American Federation
of Government Employees (AFGE), and the National Federation of Federal
Employees (NFFE).

The NTEU sought a unit of all professional and nonprofessional
employees of the Federal Energy Administration (FEA). The AFGE sought
separate units of all professional and nonprofessional employees of
the FEA Headquarters, FEA Region I, and FEA Region II, as well as
separate units of all nonprofessional employees of the FEA Los Angeles
and San Diego Area Offices., The NFFE sought a unit of all professional
and nonprofessional employees of the FEA Region V.

The Assistant Secretary found that the agency-wide unit petitioned
for by the NTEU was appropriate as the record established that the
employees in the claimed unit had a clear and identifiable community
of interest in that they share a common mission and common overall
supervision, they are employed under uniform personnel policies and
practices and they enjoy essentially similar job classifications and
duties. The Assistant Secretary also noted that such a unit would
promote effective dealings and efficiency of agency operations in that
the level of recognition would occur at the same level where labor
relations policies and persomnel policies and practices are formulated.
Under these circumstances, the Assistant Secretary ordered that an
election be conducted in the claimed agency-wide unit.

The Assistant Secretary also found that the FEA Headquarters
unit petitioned for by AFGE was appropriate. In this regard, he noted
that the Headquarters' employees enjoy separate immediate supervision;
are concerned primarily with the formulation of policy, as opposed to
the implementation of policy; have little or no job related contact
with FEA field employees; have limited interchange and transfer with
FEA field employees; and enjoy common job functions, working conditionms,
and location. He also noted that labor relations policies and personmnel
policies and practices are formulated at the National Headquarters
level. Under these circumstances, the Assistant Secretary directed a
self-determination election to determine whether the employees of the
FEA Headquarters desired to be represented in a separate headquarters
unit or in an overall agency-wide unit of all FEA employees.



The Assistant Secretary further found that separate regionwide
units as petitioned for by the AFGE and the NFFE were appropriate as
the employees assigned to FEA, Regions I, II, and V separately shared a
clear and identifiable community of interest separate and distinct
from each other and from other FEA employees. He noted that the
employees in each region enjoy common supervision and working conditions;
they generally perform their work only within the geographic boundaries
of their own region; there is limited work integration or interchange
of personnel between regions, or between the regions and the National
Headquarters, and each region had its own basic concentration and focus
of program resulting from the particular circumstances existing within
the geographical location of the region involved. Further, noting the
position of the FEA with respect to the appropriateness of region-
wide units, and the fact that the Regional Administrator, who is
responsible for the accomplishment of the mission of the agency within
his own region, has been delegated authority and responsibility within
the region with respect to hiring, employee discipline, the transferring
of employees, handling of grievances, as well as the authority to
negotiate collective bargaining agreements, the Assistant Secretary
found that such regionwide units would promote effective dealings
and efficiency of agency operations. Under these circumstances, he
directed self-determination elections to determine whether the employees
of FEA, Regions I, II, and V desire to be represented in separate
regional units or an overall agency-wide unit of all FEA employees.

The Assistant Secretary also found that separate units of non-
professional employees of the FEA Los Angeles and San Diego Area Offices,
as petitioned for by the AFGE Local 2202, were not appropriate for the
purpose of exclusive recognition, as the employees in the claimed area
office units do not enjoy an identifiable community of interest
separate and distinct from each other, or from the other employees of
FEA, Region IX. In this regard, it was noted that both area offices
are organizational components of FEA, Region IX and are subject to
the authority and responsibility of that Regional Administrator; the
job descriptions and duties of employees in the claimed unit are
essentially similar to those of other employees in the Region; and
that all employees in the Region enjoy common personnel policies and
practices established by the Regional Administrator and essentially
similar working conditions. It was also determined that as the Area
Managers are, in fact, first line supervisors who have been delegated
minimal authority with regard to personnel matters, the claimed area
office units would artificially fragment Region IX and could not
reasonably be expected to promote effective dealings or efficiency of
agency operations.

Accordingly, the Assistant Secretary ordered that the petitions

seeking area office units be dismissed and that elections, including
self-determination elections, be held in the other claimed units.
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A/SLMR No. 611

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

FEDERAL ENERGY ADMINISTRATION,
WASHINGTON, D. C.

Activity
and
NATIONAL TREASURY EMPLOYEES UNION
Petitioner
and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO

Intervenor

FEDERAL ENERGY ADMINISTRATION,
WASHINGTON, D. C.

Activity
and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO

Petitioner
and
NATIONAL TREASURY EMPLOYEES UNION
Intervenor

FEDERAL ENERGY ADMINISTRATION,
REGION II, NEW YORK, NEW YORK 1/

Activity

Case No. 22-5590(RO)

Case No., 22-5720(RO)

1/ The name of this Activity appears as amended at the hearing.



and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO

Petitioner
and
NATIONAL TREASURY EMPLOYEES UNION
Intervenor

FEDERAL ENERGY ADMINISTRATION,
REGION I, BOSTON, MASSACHUSETTS 2/

Activity
and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 3551

Petitioner
and
NATIONAL TREASURY EMPLOYEES UNION
Intervenor
FEDERAL ENERGY ADMINISTRATION,
REGION IX, AREA OFFICE LOS ANGELES
AND HAWAIL 3/
Activity

and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2202

Petitioner
and
NATIONAL TREASURY EMPLOYEES UNION

Intervenor

Case No. 30-5650(RO)

Case No. 31-8575(RO)

Case No. 72-4756(RO)

FEDERAL ENERGY ADMINISTRATION,
REGION IX, AREA OFFICE SAN DIEGO
AND PHOENIX 4/

Activity

and Case No. 72-4834(RO)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2202

Petitioner

FEDERAL ENERGY ADMINISTRATION
REGION V, CHICAGO, ILLINOIS

Activity

and Case No. 50-11149(RO)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 1273

Petitioner
and
NATIONAL TREASURY EMPLOYEES UNION
Intervenor
and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO

Intervenor

DECISION, ORDER AND DIRECTION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order
11491, as amended, « consolidated hearing was held before Hearing

4/ The name of this Activity appears as amended at the hearing.

2/ The name of this Activity appears as amended at the hearing.

3/ The name of this Activity appears as amended at the hearing.
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Officer Donald K. Clark. 5/ The Hearing Officer's rulings made at the

I, excluding employees engaged in Federal personnel work in other than
hearing are free from prejudicial error and are hereby affirmed. 6/

a purely clerical capacity, management officials, guards and super-
visors as defined in the Order.

Upon the entire record in these cases, including the briefs filed
by the FEA, the NTEU, and the American Federation of Government

In Case No. 72-4756(RO), AFGE Local 2202 seeks an election in a
Employees, AFL-CIO, herein called AFGE, the Assistant Secretary finds:

unit of all employees employed by the Los Angeles Area Office of the
FEA, including those employees employed in Hawaii, excluding pro-
fessional employees, employees efgaged -in Federal personnel work in
other than a purely clerical capacity, management officials, guards
and supervisors as defined in the Order.

1. The labor organizations involved claimed to represent certain
employees of the FEA,

2. In Case No 22-5590(RO), the NTEU seeks an election in a unit
of all ptrofessiona. and nonprofessional employees of the FEA, excluding
employees engaged in Federal personnel work in other than a purely
clerical capacity, management officials, guards and supervisors as
defined in the Order,

In Case No. 72-4834(RO), AFGE Local 2202 seeks an election in a
unit of all employees employed by the San Diego Area Office of the FEA,
including those employees employed in Phoenix, excluding professional
employees, employees engaged in Federal personnel work in other than a
purely clerical capacity, management officials, guards and supervisors
In Case No. 22-5720(RO), the AFGE seeks an election in a unit of as defined in the Order.
all professional and nonprofessional employees of FEA Headquarters,
excluding employees engaged in Federal personnel work in other than a
purely clerical capacity, management officials, guards and supervisors
as defined in the Order.

In Case No. 50-11149(RO), NFFE Local 1273 seeks an election in a
unit of all professional and nonprofessional employees employed by FEA
Region V, excluding employees engaged in Federal personnel work in
other than a purely clerical capacity, management officials, guards and
In Case No. 30-5650(RO), the AFGE seeks an election in a unit of supervisors as defined in the Order.
all professional and nonprofessional employees of FEA Region II,
excluding employees engaged in Federal personnel work in other than a
purely clerical capacity, management officials, guards and supervisors
as defined in the Order. 7/

The FEA contends that the nationwide unit, as petitioned for by the
NTEU, is not appropriate for the purpose of exclusive recognition as
such unit will not promote efficiency of agency operations. In the FEA's
view, the Headquarters unit and the regionwide units, as petitioned
for by the AFGE and the NFFE are appropriate, but it asserts that area
office units as petitioned for herein by two AFGE locals are inappropriate.

In Case No. 31-8575(RO), AFGE Local 3551 seeks an election in a
unit of all professional and nonprofessional employees of FEA Region

5/ The Federal Energy Administration (FEA) contends that the record in
the instant case is incomplete because it was given insufficient
time to present its witnesses and evidence and argues, in this regard,

The NTEU, on the other hand, contends that the claimed nationwide
unit is "the" appropriate unit. In this regard, it asserts that an

that the record should be reopened. The evidence indicates, however,

that the FEA was given more than sufficient time to prepare and
present its case in this matter. Accordingly, and noting that the

evidence developed in the instant cases during approximately 20 days
of hearing affords a sufficient basis upon which to render a decision,

the FEA's request to reopen the record is hereby denied.

6/ The FEA and the National Federation of Federal Employees, herein

called NFFE, challenged the status of the National Treasury Employees

Union, herein called NTEU, to represent the FEA's employees on the
basis that the NTEU's constitution allows it to represent only
Department of the Treasury employees. The Hearing Officer denied
the challenge as untimely pursuant to Section 202.2(g) of the
Assistant Secretary's Regulations. In agreement with the Hearing

Officer,I find that the challenge raised by the FEA and the NFFE to

the NTEU's status to represent the FEA's employees was untimely.

Moreover, it was noted that the NTEU indicated that before it filed

its petition herein, it had properly amended its constitution to
provide that it could represent FEA employees.

7/ This unit appears as amended at the hearing.
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assessment of employee community of interest, effective dealings and
efficiency of agency operations leads to the conclusion that only a
nationwide unit would be appropriate in this situation. The AFGE
contends, however, that there is more than one appropriate unit within
the FEA, Thus, it alleges that the petitioned for Headquarters unit
is an appropriate unit as such employees have separate supervision and
a community of interest separate and distinct from all other FEA
employees. The AFGE further contends that separate regionwide units
are appropriate as the FEA is organized on a regional basis with labor
relations authority delegated to the regional level. The AFGE also
asserts that the proposed area office units it seeks are appropriate
as they are distinct organizational entities within the FEA whose
employees share a separate and distinct community of interest. 1In the
AFGE's view, the nationwide unit petitioned for by the NTEU is not
appropriate because there is no genuine community of interest among all
FEA employees of all regions and the Headquarters; there could be no
effective dealings because of differences of the programs within the
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various.tegions; there is a large geographical area involved; and a
nationwide unit would not promote efficient labor-management relationms., 8/

The FEA, established on June 27, 1974, was given the mission of
monitoring the production and distribution of all sources of energy
throughout the nation. It is composed of a National Headquarters
located in Washington, D. C., and ten regional offices located in
Boston, Massachusetts; New York City, New York; Philadelphia,
Pennsylvania; Atlanta, Geor,ia; Chicago, Illinois; Dallas, Texas;
Kansas City, Missouri; Denver, Colorado; San Francisco, California;
and Seattle, Washington. 9/ The record indicates that the FEA has
further subdivided its regional offices into area offices. The FEA's
National Headquarters is divided into eleven branches, namely:
Communication and Public Affairs; Private Grievances and Redress;
Congressional Affairs; Interdepartmental Regional and Special Progress;
Policy Analysis; Management and Administration; General Counsel;
International Energy Affairs; Conservation and Environment; Energy
Resources Development; and Regulatory Development.

At the head of FEA is an Administrator and his Deputy Administrator.
Each of the branches at Headquarters is headed by either a Branch
Director or an Assistant Administrator who reports directly to the
Administrator. Each of the ten regions is headed by a Regional

Administrator who also reports directly to the Administrator in
Washington, D. C.

The Personnel Office at Headquarters has overall responsibility
for all personnel activities for the FEA and all the personmel actions
come to it for final approval. The record reveals, however, with
respect to hiring, firing and promotions, that although these personnel
actions must be reviewed in Washington, D. C., to assure that the proper
procedures have been followed, the recommendations of the Regional
Administrators are generally followed. The record reveals also that the
Personnel Office at Headquarters maintains personmnel files and all
personnel financial records for all FEA employees.

Responsibility for the conduct of labor relations for the FEA is
with the Chief of Employees/Labor Relations. Despite the absence of a
bargaining history within the FEA, the record discloses that all
matters involving grievances and unfair labor practices have been
handled by the Chief of ‘Employees/Labor Relations or his staff,
Although the record reveals that the Regional Administrators have been
delegated the authority to negotiate collective bargaining agreements
covering employees under their supervision, it appears that the exercise
of such authority would be with the assistance of the Employees/Labor
Relations Office,

8/ The NFFE contends that its petitioned for regionwide unit is
appropriate for the reasons enumerated by the AFGE.

9/ There are approximately 3,000 employees employed by the FEA.
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The FEA's Headquarters Office contains the majority of its personnel
complement, Essentially, the Headquarters employees are responsible
for the formulation of national policy, based on information supplied
from the field and studies conducted by the Headquarters' staff, to
assist in solving problems relating to the production and distribution
of energy. The record indicates that the employees in the Headquarters
Office have essentially the same job classifications as the employees
in the regions with the only distinction being that the Headquarters'
employees are involved in policy determinations while the regional
employees are involved in actual operations. Further, employees
assigned to the Headquarters generally do not travel to the regioms, do
not have any significant job related contact with regional persomnel,
and there has been minimal transfer and interchange with respect to
Headquarters and regional personnel. 10/

Each regional office is staffed by from 64 to 299 employees and
is organized into the following branches: Public Affairs; Appeals and
Exceptions; Operations; Allocation and Quality Control; Conservation and
Environmental Impact; Resources Development; and Data Collection and
Analyses. In addition, each regional office has its own personnel
office. The principal function of the regions is the implementation
in the field of programs and policies developed by the FEA Headquarters.
The Regional Administrator is responsible for the day-to-day operations
of the region and, within certain policy guidelines, has wide discretion
in the conduct of operations within the particular region involved. As
a result, the record indicates that there is some disparity between the
regions with respect to certain personnel policies and the implementation
of operational policies. The record reveals that the Regional Adminis-
trator has the authority to open and close area offices, rent office
space, and determine staffing needs and requirements within guidelines
set by the Headquarters Office. In addition, the Regional Administrator
has the authority to hire, 11/ fire, issue reprimands, institute adverse
actions, authorize overtime, negotiate agreements with labor organi-
zations, approve annual and sick leave, grant incentive and achievement
awards, promote, resolve grievances, and initiate reductions-in-force
subject to review by the Headquarters' Personnel Office. The area of
consideration for promotion and reduction-in-force procedures normally
is regionwide for most positioms.

The record indicates that employees of the regional offices have
basically similar job classifications, duties and skills, although
individual regions may have certain unique characteristics dependent
upon special circumstances within that region. A majority of the
field employees are either auditors or investigators who are assigned
to a specific duty station within the region, such as a refinery, or

10/ An exception in this latter regard occurs with respect to the

employees assigned to the Crude 0il Producers Program who perform
their duties in field locations, but who are assigned to, and
supervised by, the Headquarters Office,

11/ The Regional Administrator can hire up to grade GS-13, which
encompasses all positions that are posted on a Regionwide basis.
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work out of the regional or area office. Working conditions, benefits
and promotion opportunities are similar within the regions and each
region has its own training program based on local requirements, The
record reveals that there is limited work integration and employee
interchange between the regions in situations where an investigation
may cross regional lines and employees in one region may visit another
region in order to complete the investigation involved. Moreover, there
have been instances where one region has requested the employee of
another region, who is an expert in a certain field, to establish a
training program for its employees.

The “record indicates that within certain regions there are area
offices which are established in locations which contain a concentration
of energy operations which require monitoring by large numbers of FEA
employees. The record reveals that area offices range in size from
6 to 35 employees and are supervised by an Area Manager. While the
Area Manager is responsible for the day-to-day operations of the office,
he ultimately is responsible to his Regional Administrator. The Area
Manager obtains his assignments from his regional office and reports to
the regional office, It appears from the record that the Area Manager
has no delegated authority with respect to personnel policies, except
for granting leave, as these policies are established and implemented
at the regional level. As in the regional offices, the great majority
of the area office employees are auditors and investigators who are
assigned cases by the Area Manager in the area serviced by the area
office involved. The area office employees have essentially the same
job classifications, skills, duties, working conditions, benefits, and
promotional opportunities as the regional office employees.

Based on all the foregoing circumstances, I find that the agency-
wide unit petitioned for by the NTEU in Case No. 22-5590(RO), encompassing
all professional and nonprofessional employees of the FEA, is appropriate
for the purpose of exclusive recognition under the Order. Thus, the
evidence establishes that the employees in the claimed unit have a clear
and identifiable community of interest in that they share a common
mission and common overall supervision, they are employed under uniform
personnel policies and practices, and they enjoy essentially similar
job classifications and duties. Moreover, noting that the level of
recognition would occur at the same level where labor relations policies
and personnel policies and practices are formulated, I find that such
an agency-wide unit will promote effective dealings and efficiency of
agency operations. Accordingly, I shall order that an election be
conducted in such unit.

Further, T find that a separate unit of all professional and non-
professional FEA employees assigned to the National Headquarters,
Washington, D. C., as petitioned for by the AFGE in Case No. 22-5720(RO),
is also appropriate for the purpose of exclusive recognition under
the Order. Thus, the record reveals that employees assigned to the
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National Headquarters enjoy separate immediate supervision; are
concerned primarily with the formulation of policy, as opposed to the
implementation of policy; have little or no job-related contact with
FEA field employees; have limited interchange and transfer with FEA
field employees; and have commonality in job functions, working
conditions, and location. Under these circumstances, I find that
employees assigned to the FEA National Headquarters share a clear and
identifiable community of interest separate and distinct from all other
employees of the FEA, Moreover, noting the position of the FEA with
respect to the appropriateness of a Headquarters unit and the fact that
labor relations policies and personnel policies and practices are
formulated at the National Headquarters level, I find that such a unit
will promote effective dealings and efficiency of agency operationms.
Accordingly, I shall direct a self-determination election to determine
whether the FEA's Headquarters' employees desire to be represented in

a separate Headquarters unit or in an overall agency-wide unit of all
FEA employees.,

Further, I find that separate units of all professional and
nonprofessional employees of an FEA region, as petitioned for in Case
Nos. 30-5650(RO), 31-8575(RO), and 50-11149(RO), are appropriate for
the purpose of exclusive recognition. Thus, the record reflects that
the FEA employees in each region enjoy common supervision and working
conditions; they generally perform their work only within the geographical
boundaries of their own region; there is limited work integration or
interchange of personnel between regions, or between the regions and
the National Headquarters; and each region has its own basic concen-
tration and focus of program resulting from the particular circumstances
existing within the geographic location of the region involved.
Accordingly, I find that professional and nonprofessional employees
assigned to FEA Regions I, II and V separately share a clear and
identifiable community of interest separate and distinct from each
other and from any other FEA employees. Moreover, noting the position
of the FEA with respect to the appropriateness of region-wide units
and the fact that the Regional Administrator, who is respomsible for
the accomplishment of the mission of the FEA within his own region, has
been delegated authority and responsibility within his region with
respect to hiring, employee discipline, the transferring of employees,
the handling of grievances, as well as the authority to negotiate
collective bargaining agreements, I find that such region-wide units
will promote effective dealings and efficiency of agency operations.
Accordingly, I shall order self-determination elections among the
professional and nonprofessional employees in separate units of FEA
Regions I, II and V, to determine whether the employees in such regions
desire to be represented in separate regional units or in an overall
agency-wide unit of all FEA employees.

Finally, under all of the circumstances herein, I find that

separate units of nonprofessional employees of the FEA Los Angeles
and San Diego Area Offices petitioned for by AFGE Local 2202 in Case
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Nos. 72-4756(RO) and 72-4834(RO), respectively, are not appropriate

for the purpose of exclusive recognition under the Order. In this
regard, the record discloses that both Area Offices are organizational
components of FEA Region IX and are subject to the authority and
responsibility of that Regional Administrator, that the job descriptions
and duties of the employees in the claimed units are essentially similar
to those of other employees in the region, and that all employees in
the region enjoy common personnel policies and practices established

by the Regional Administrator and essentially similar working conditionms.
Under these circumstances, I find that the employees in the claimed

area office units do not enjoy a clear and identifiable community of
interest separate and distinct from each other, or from other employees
of the FEA Region IX. Moreover, noting that the Area Managers are, in
fact, first line supervisors who have been delegated minimal authority
with regard to personnel matters, in my view, the claimed units would
artificially fragment Region IX and could not reasonably be expected

to promote effective dealings or efficiency of agency operations.
Accordingly, I shall order that the petitions in Case Nos. 72-4756(RO)
and 72-4834(RO) be dismissed.

Based upon the above determinations, I find that the following
employees may constitute separate units appropriate for the purpose of
exclusive recognition within the meaning of Section 10 of Executive
Order 11491, as amended:

All professional and nonprofessional employees of

the Federal Energy Administration, excluding employees
engaged in Federal personnel work in other than a purely
clerical capacity, management officials, guards and
supervisors as defined in the Order.

All professional and nonprofessional employees of the
Federal Energy Administration Headquarters, Washington,
D. C., excluding employees engaged in Federal personnel
work in other than a purely clerical capacity, manage-
ment officials, guards and supervisors as defined in
the Order.

All professional and nonprofessional employees of the
Federal Energy Administration, Region II, excluding
employees engaged in Federal personnel work in other
than a purely clerical capacity, management officials,
guards and supervisors as defined in the Order.

All professional and nonprofessional employees of the
Federal Energy Administration, Region I, excluding
employees engaged in Federal personnel work in other
than a purely clerical capacity, management officials,
guards and supervisors as defined in the Order.
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All professional and nonprofessional employees of the
Federal Energy Administration, Regiom V, excluding
employees engaged in Federal personnel work in other
than a purely clerical capacity, management officials,
guards and supervisors as defined in the Order.

As noted above, the units found appropriate include professional
employees. However, the Assistant Secretary is prohibited by Section
10(b)(4) of the Order from including professional employees in any
unit with nonprofessional employees unless a majority of the professional
employees votes for inclusion in such unit. Accordingly, the desires
of the professional employees as to inclusion in a unit with non-
professional employees must be ascertained. However, in indicating
their desires, the professional employees should be made aware that,
dependent upon the outcome of the balloting, they may be included in
bargaining units with nonprofessional employees in a headquarters-
wide unit, a regionwide unit or a nationwide unit, or they may be
included in separate professional units which are headquarters-wide,
regionwide or nationwide in scope.

Having found that the petitioned for professional and nonprofessional
employees in FEA Headquarters and FEA Regions I, II and V may constitute
separate appropriate units, I shall not make any final determinations
at this time, but shall first ascertain the desires of such employees
by directing elections in the following voting groups:

Voting group (a): All professional employees of the Federal
Energy Administration Headquarters, Washington, D. C., excluding non-
professional employees, employees engaged in Federal personnel work in
other than a purely clerical capacity, management officials, guards and
supervisors as defined in the Order.

Voting group (b): All professional employees of the Federal
Energy Administration, Region II, excluding nonprofessional employees,
employees engaged in Federal personnel work in other than a purely
clerical capacity, management officials, guards and supervisors as
defined in the Order.

Voting group (c): All professional employees of the Federal
Energy Administration, Region I, excluding nonprofessional employees,
employees engaged in Federal personmel work in other than a purely
clerical capacity, management officials, guards and supervisors as
defined in the Order.

Voting group (d): All professional employees of the Federal
Energy Administration, Region V, excluding nonprofessional employees,
employees engaged in Federal persomnnel work in other than a purely
clerical capacity, management officials, guards and supervisors as
defined in the Order.
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Voting group (e): All professional employees of the Federal
Energy Administration, excluding all employees in voting groups (a),
(b), (c), and (d), nonprofessional employees, employees engaged in
Federal persomnel work in other than a purely clerical capacity,
managgment officials, guards and supervisors as defined in the Order.

Voting group (f): All employees of the Federal Energy
Administration Headquarters, Washington, D, C., excluding professional
employees, employees engaged in Federal personnel work in other than
a purely clerical capacity, management officials, guards and supervisors
as defined in the Order.

Voting group (g): All employees of the Federal Energy
Administration, Region II, excluding professional employees, employees
engaged in Federal personnel work in other than a purely clerical
capacity, management officials, guards and supervisors as defined in
the Order.

Voting group (h): All employees of the Federal Energy
Administration, Region I, excluding professional employees, employees
engaged in Federal persomnnel work in other than a purely clerical
capacity, management officials, guards and supervisors as defined
in the Order.

Voting group (i): All employees of the Federal Energy
Administration, Region V, excluding professional employees, employees
engaged in Federal personnel work in other than a purely clerical
capacity, management officials, guards and supervisors as defined in
the Order.

Voting group (j): All employees of the Federal Energy
Administration, excluding all employees in voting groups (f), (g),
(h), and (i), professional employees, employees engaged in Federal
personnel work in other than a purely clerical capacity, management
officials, guards and supervisors as defined in the Order.

The employees in professional voting group (a) will be asked
two questions on their ballots: (1) whether or not they wish to be
included with nonprofessional employees for the purpose of exclusive
recognition; and (2) whether or not they wish to be represented for
the purpose of exclusive recognition by the AFGE, the NTEU or neither.
In the event that a majority of valid votes of voting group (a) are
cast in favor of inclusion with the nonprofessional employees, the
ballots of voting group (a) shall be combined with those of voting
group (f). However, in this event, if a majority of votes cast in
the combined voting group is not cast for the AFGE, the labor
organization seeking to represent such unit separately, the ballots
of the combined voting group shall be pooled as follows: The ballots
of the professional employees will be pooled with those in voting
group (e) and the ballots of the nonprofessional employees will be
pooled with those in voting group (j).
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Unless a majority of the votes of voting group (a) are cast for
inclusion in the same unit as the nonprofessional employees, they will
be taken to have indicated their desire to constitute a separate
unit, and an appropriate certification of representative will be issued
by the appropriate Area Director if the AFGE obtains a majority of
the professional employee ballots cast., However, if a majority of
employees in voting group (a) does not vote for the AFGE, the labor
organization seeking representation in a separate unit, the ballots
of the employees in voting group (a) will be pooled with thosg in
professional voting group (e).

The employees in professional voting group (b) will be asked two
questions on their ballots: (1) whether or not they wish to be included
with nonprofessional employees for the purpose of exclusive recognition;
and (2) whether or not they wish to be represented for the purpose of
exclusive recognition by the AFGE, the NTEU, or neither. In the event
that a majority of valid votes of voting group (b) are cast in favor
of inclusion with the nonprofessional employees, the ballots of voting
group (b) shall be combined with those of voting group (g). However,
in this event, if a majority of votes cast in the combined voting
group is not cast for the AFGE, the labor organization seeking to
represent such unit separately, the ballots of the combined voting
group shall be pooled as follows: The ballots of the professional
employees will be pooled with those in voting group (e) and the ballots
of the nonprofessional employees will be pooled with those in voting
group (j).

Unless a majority of the votes of voting group (b) are cast for
inclusion in the same unit as the nonprofessional employees, they will
be taken to have indicated their desire to constitute a separate unit,
and an appropriate certification of representative will be issued by
the appropriate Area Director if the AFGE obtains a majority of the
professional employee ballots cast. However, if a majority of employees
in voting group (b) does not vote for the AFGE, the labor organization
seeking representation in a separate unit, the ballots of the employees
in voting group (b) will be pooled with those in professional voting
group (e).

The employees in professional voting group (c) will be asked
two questions on their ballots: (1) whether or not they wish to be
included with nonprofessional employees for the purpose of exclusive
recognition; and (2) whether or not they wish to be represented for
the purpose of exclusive recognition by AFGE Local 3551, the NTEU, or
neither. In the event that a majority of valid votes of voting group
(c) are cast in favor of inclusion with the nonprofessional employees,
the ballots of voting group (c) shall be combined with the ballots
of voting group (h). However, in this event, if a majority of votes
cast in the combined voting group is not cast for AFGE Local 3551, the
labor organization seeking to represent such unit separately, the
ballots of the combined voting group shall be pooled as follows: The
ballots of the professional employees will be pooled with those in
voting group (e) and the ballots of the nonprofessional employees will
be pooled with those in voting group (j).
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Unless a majority of votes of voting group (c) are cast for
inclusion in the same unit as the nonprofessional employees they will
be taken to have indicated their desire to constitute a separate unit,
and an appropriate certification of representative will be issued by
the appropriate Area Director if AFGE Local 3551 obtains a majority of
the professional employee ballots cast., However, if a majority of
employees in voting group (c) does not vote for AFGE Local 3551, the
labor organization seeking representation in a separate unit, the ballots
of the employees in voting group (c) will be pooled with those in
professional voting group (e).

The employees in professional voting group (d) will be asked two
questions on their ballots: (1) whether or not they wish to be
included with nonprofessional employees for the purpose of exclusive
recognition; and (2) whether they wish to be represented for the
purpose of exclusive recognition by NFFE Local 1273, the AFGE,
the NTEU, or none. In the event that a majority of valid votes of
voting group (d) are cast in favor of inclusion with the nonprofessional
employees, the ballots of voting group (d) shall be combined with the
ballots of voting group (i). However, in this event, if a majority of
votes cast in the combined voting group is not cast for either of the
labor organizations (NFFE Local 1273 or the AFGE) seeking to represent
such unit separately, the ballots of the combined voting group shall be
pooled as follows: The ballots of the professional employees will be
pooled with those in voting group (e) and the ballots of the nonpro-
fessional employees will be pooled with those in voting group (j).

Unless 'a majority of votes of voting group (d) are cast for
inclusion in the same unit as the nonprofessional employees, they will
be taken to have indicated their desire to constitute a separate unit
and an appropriate certification of representative will be issued
by the appropriate Area Director if NFFE Local 1273 or the AFGE
obtains a majority of the professional employee ballots cast. However,
if a majority of employees in voting group (d) does not vote for NFFE
Local 1273 or the AFGE, the labor organizations seeking representation
in a separate unit, the ballots of employees in voting group (d) will
be pooled with those in professional voting group (e).

The employees in professional voting group (e) will be asked
two questions on their ballots: (1) whether or not they wish to be
included with nonprofessional employees for the purpose of exclusive
recognition; and (2) whether or not they wish to be represented for
the purpose of exclusive recognition by the NTEU, the AFGE, or neither.
In the event that a majority of valid votes of voting group (e) are
cast in favor of inclusion with the nonprofessional employee unit in
voting group (i), the ballots of voting group (e) shall be combined
with the ballots of voting group (j).

Unless a majority of the votes of voting group (e) are cast for
inclusion in the same unit as the nonprofessional employees, they will
be taken to have indicated their desire to constitute a separate unit,
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and an appropriate certification will be issued by the appropriate Area
Director indicating whether the NTEU, the AFGE, or neither was selected
by the employees in the professional unit. 12/

The employees in voting group (j) shall vote whether they desire
to be represented by the NTEJ, the AFGE, or neither. The employees in
voting groups (f), (g), (h), and (i) shall vote whether they desire to
be represented by the AFGE in voting groups (f) and (g), AFGE Local
3551 in voting group (h), NFFE Local 1273 in voting group (i), the
NTEU, or none as appropriate, If a majority of employees in any or
all of these voting groups selects the AFGE, or the NFFE Local 1273,
the labor organizations seeking to represent them in separate units,
they will be taken to have indicated their desire to be represented
separately in such units and the Area Director supervising the election
is instructed to issue a certification of representative to the labor
organization seeking to represent them separately. However, if a
majority of employees in any or all of these voting groups does not
vote for the AFGE Local 3551, or the NFFE Local 1273, the labor
organizations seeking to represent them in separate units, the ballots
of the employees in these voting groups will be pooled with those of
the employees in voting group (j). 13/

12/ 1If the ballots in voting groups (a), (b), (c), and/oxr (d) are
pooled with the ballots of voting group (e), they are to be tallied
in the following manner: The votes cast by the professional
enployees in the above groups with respect to whether or not they
wish to be included with nonprofessionals shall be pooled with such
votes cast by the employees in voting group (e). Although the
AFGE was seeking separate units in voting groups (a), (b), (c),
and (d), it was a qualified intervenor in the nationwide unit
encompassed by voting group (e). Consequently, in the event of
pooling, the votes cast for the AFGE in voting groups (a), (b),
(c), and/or (d) shall be counted for the AFGE in the election in
the nationwide unit. In voting group (d), in the event of pooling,
the votes cast for the NFFE, one of the two labor organizations
seeking a separate unit, shall be counted as part of the total
number of valid votes cast, but neither for mor against the NTEU
or the AFGE, the- labor organizations seeking to represent the
nationwide unit. All other votes are to be accorded their face
values. I find that, under the circumstances, any unit resulting
from a pooling of votes, as described above, constitutes an
appropriate unit for the purpose of exclusive recognition under
the Order.

13/ If the ballots in voting groups (£), (g), (h), and/or (i) are

pooled with the ballots of voting group (j), they are to be
tallied in the following manner: Although the AFGE and AFGE
Local 3551 were seeking separate units in voting groups (f), (g),
(h), and (i), AFGE was a qualified intervenor in the nationwide
unit encompassed by voting group (j). Comsequently, in the event

(cont'd)
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ORDER

IT IS HEREBY ORDERED that the petitions in Case Nos, 72-4756(RO)
and 72-4834(RO) be, and they hereby are, dismissed.

DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among employees in
the voting groups described above, as early as possible, but not later
than 60 days from the date below. The appropriate Area Director shall
supervise the elections subject to the Assistant Secretary's Regulations.
Eligible to vote are those in the voting groups who were employed
during the payroll period immediately preceding the date below, including
employees who did not work during that period because they were out
ill, on vacation, or on furlough, including those in the military service
who appear in person at the poll. Ineligible to vote are employees who
have quit or were discharged for cause since the designated payroll

period and who have not been rehired or reinstated before the election
date.

Those eligible to vote in voting groups (a), (b), (c), (e), (£f),
(g), (h), and (j) shall vote whether they wish to be represented for
the purpose of exclusive recognition by the National Treasury Employees
Union; American Federation of Government Employees, AFL-CIO (AFGE
Local 3551 in voting groups (e) and (h)) or neither. Those eligible to
vote in voting groups (d) and (i) shall vote whether they wish to be
represented for the purpose of exclusive recognition by the National
Federation of Federal Employees, Local 1273; the American Federation
of Government Employees, AFL-CIO; the National Treasury Employees
Union; or by none.

Dated, Washington, D. C.
January 27, 1976 P

. y a2 lﬁ.
Paul J/. Fasser, Jr./ Assistant Secretary of
Labor for Labor-Management Relations

13/ of pooling, the votes cast for the AFGE or AFGE Local 3551 in
voting groups (f), (g), (h), and/or (i) shall be counted for AFGE
in the election in the nationwide unit. In voting group (i), in
the event of pooling, the votes for the NFFE, the labor organization
seeking a separate unit, shall be counted as part of the total
number of valid votes cast, but neither for nor against the NTEU
or the AFGE, the labor organizations seeking to represent the
nationwide unit. All other votes are to be accorded their face
values. I find that, under the circumstances, any unit resulting
from a pooling of votes as described above, constitutes an
appropriate unit for the purpose of exclusive recognition under
the Order.
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February 2, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. DEPARTMENT OF TRANSPORTATION,
FEDERAL HIGHWAY ADMINISTRATION,
OFFICE OF FEDERAL HIGHWAY PROJECTS,
VANCOUVER, WASHINGTON

A/SIMR No. 612

This case involved an unfair labor practice complaint filed by
the National Federation of Federal Employees, Local 1348 (Complainant},
against the U.S. Department of Transportation, Federal Highway Admin-
istration, Office of Federal Highway Projects, Vancouver, Washington
(Respondent), alleging that the Respondent violated Section 19(a)(1)
and (6) of the Order based on its failure to consult with the Com-
plainant regarding the implementation and impact of a decision to
transfer certain Federal Highway Administration, Portland Regional
Office, Office of Federal Highway Projects (OFHP) employees to the
Respondent's facility in Vancouver where the Complainant was the
exclusively recognized representative.

The evidence revealed that on October 7, 1974, the OFHP,
Portland, issued a management report recommending that 15 employees
in the Portland Regional Office be transferred to the Respondent
in Vancouver. Shortly thereafter, on October 16, 1974, OFHP, Port-
lapd, sent the report to the exclusive representative of the employees
of OFHP, Portland, the National Federation of Federal Employees, Local
7 (NFFE Local 7), for the latter's comments. On October 22, 1974, the
Regional Administrator for OFHP, Portland, decided to transfer the 15
employees herein to Vancouver, effective January 13, 1975, and the
following day scheduled a morning meeting with NFFE Local 7 to
announce the decision. Invited to the aforementioned meeting was
Mr. John Mors, Director of the OFHP in Vancouver who, on October 23,
1974, scheduled an afternoon meeting in Vancouver with unit employees
to announce the transfer. Attending this meeting was the Com~
plainant's First Vice President Mr. Ed Lewis, who was invited to the
meeting as an employee of OFHP, Vancouver. At no time subsequent to
the announcement of October 23, 1974, did the Complainant request
discussions with the Respondent regarding the impact and implementa-
tion of the transfer herein upon unit employees in Vancouver.



The Associate Chief Administrative Law Judge concluded that the
decision to transfer the 15 employees herein was a management right
protected by Section 11(b) and 12(b) of the Order and that any duty
owed to NFFE Local 7 in Portland, regarding the decision to transfer
15 employees from Portland to Vancouver, was discharged when that
union was involved in management's decision-making process. Also,
he concluded that the Complainant had the right to be consulted
about the impact of the transfer decision upon its own constituency
in Vancouver. In this connection, the Associate Chief Administrative
Law Judge noted that the Complainant had eleven weeks after the
announcement to request bargaining on impact before the actual
implementation of the transfer but he found no evidence that the
Complainant had demanded bargaining over the impact of the transfer.
Accordingly, he recommended that the complaint be dismissed.

The Assistant Secretary adopted the findings, conclusions,
and recommendations of the Associate Chief Administrative Law Judge

and, consequently, ordered that the complaint be dismissed in its
entirety.

-2-
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A/SLMR No. 612

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
U.S. DEPARTMENT OF TRANSPORTATION,
FEDERAL HIGHWAY ADMINISTRATION,

OFFICE OF FEDERAL HIGHWAY PROJECTS,
VANCOUVER, WASHINGTON

Respondent
and Case No. 71-3242(CA)

NATIONAL FEDERATION OF FEDERAL EMPLOYEES,
LOCAL 1348, VANCOUVER, WASHINGTON

Complainant

DECISION AND ORDER

On September 24, 1975, Associate Chief Administrative Law
Judge John H. Fenton issued his Report and Recommendation in the
above-entitled proceeding, finding that the Respondent had not
engaged in the unfair labor practices alleged in the complaint
and recommending that the complaint be dismissed in its entirety.

- Thereafter, the Complainant filed exceptions with respect to the

Associate Chief Administrative Law Judge's Report and Recommendation.

The Assistant Secretary has reviewed the rulings of the Associate
Chief Administrative Law Judge made at the hearing and finds that no
prejudicial error was committed. The rulings are hereby affirmed.
Upon consideration of the Associate Chief Administrative Law Judge's
Report and Recommendation and the entire record in the subject case,
including the Complainant's exceptions, I hereby adopt the Associate
Chief Administrative Law Judge's findings, conclusions, and recommen-
dations.



IT IS HEREBY ORDERED that the complaint in Case No. 71-3242(CA) U.S. DEPARTMENT OF LABOR

be, and it hereby is, dismissed. OFrFice or ADMINISTRATIVE Law Jupces

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

Dated, Washington, D. C.
February 2, 1976

In the Matter o :
Paul J. Fapser, stant Secretary of OFFICE OF FEDERAL HIGHWAY PROJECTS, :
Labor for Labor-Management Relations FEDERAL HIGHWAY ADMINISTRATION
DEPARTMENT OF TRANSPORTATION, : CASE NO. 71-3242
VANCOUVER, WASHINGTON
Respondent :
and :
LOCAL 1348, NATIONAL FEDERATION OF :
FEDERAL EMPLOYEES
Complainant :

JAMES F. ZOTTER, Esq.
Assistant Regional Counsel
U. S. Department of Transportation
Federal Highway Administration
Room 414, Mohawk Building
222 S. W. Morrison Street
Portland, Oregon 97204
For the Respondent

DAN E. BULFER
12281 N. West Shore Drive
Vancouver, Washington

and

WILLIAM M. McLOUGHLIN
300 Shreveport Way
Vancouver, Washington 98664
For the Complainant

Before: JOHN H. FENTON

2 Associate Chief Judge
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REPORT AND RECOMMENDATION

Statement of the Case

This proceeding arises under Executive Order 11491, as
amended and the Rules and Regulations promulgated thereunder
by the Assistant Secretary of Labor for Labor-Management
Relations, 29 C.F.R. Part 203. The Complaint here in issue
was filed by Local 1348 of the National Federation of
Federal Employees (referred to hereinafter as "Complainant")
on December 24, 1974, charging the Office of Federal Highway
Projects, Region 10, Federal Highway Administration
(hereinafter referred to as "OFHP" or "Respondent") with
interfering with the exercise by unit employees of protected
rights and failing and refusing to consult and confer in
good faith, thereby violating subsections (1) and (6) of
Section 19 (a) of the Executive Order.

A hearing on the Complaint was held on May 15, 1975,
in Vancouver, Washington. The Respondent was represented
by counsel and the Complainant by both its President and
its Special Representative. Each party was afforded a full
opportunity to call, examine and cross-examine witnesses
and adduce relevant evidence. Post-hearing briefs were
received from both parties and have been carefully
considered.

On the basis of the entire record in this case and my
observation of the witnesses and their demeanor, I make the
following findings of fact, conclusions of law, and
recommendation to the Assistant Secretary.

Findings of Fact

In the spring of 1974, the Portland Regional Office of
Federal Highway Projects initiated a management review of
its accounting office, the Financial Management Branch.

This review was designed to develop findings and recommenda-
tions for increasing the effectiveness and efficiency of

the Region's financial operations. The review considered,
among other things, the existing organization of the Portland
Office, the alignment of functions within that office, and
the possibility of reassigning individuals from the Portland
Office to other FHPA Offices both within and without the
Portland Region (Tr. 67). On October 7, 1974, a report of
the findings of this management review was issued. The
report recommended that a portion of the Portland Financial
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Management Branch be transferred to the Vancouver Office
and thereby work directly under Mr. John Mors, Director
of OFHP in Vancouver (Res. Exh. 1).

After the report had been circulated within the Activity
for review, it was mailed on October 16, 1974 to Mrs.
Majorie Harris for her comments and suggestions. Mrs. Harris
was at that time the representative of Local 7, NFFE, the
union representing a unit of employees in Portland, including
those who were to be transferred to Vancouver. When no
revisions were suggested by Mrs. Harris, the report was
transmitted in its original form to the OFHP Regional
Administrator for his consideration. The Regional Adminis-
trator decided to adopt the recommendation that fifteen of
the twenty-one employees of the Portland accounting unit be
transferred to the Vancouver Office, effective January 13,
1975. At 10:00 a.m. on the following day, October 23, 1974,
a meeting was convened in Portland to notify the Financial
Management Branch employees of this decision (Tr. 73).

On the morning of October 23, 1974, after his return to
Vancouver from a brief vacation, Mr. John Mors, Director,
OFHP, was first advised of the transfer decision and was
invited to attend the announcement meeting in Portland
(Tr. 75-76). Though Mr. Mors and his aide, Mr. Tousley,
were not actually to participate in the announcement, it
was felt their presence was necessary in order to answer
employees' questions and discuss any concerns the employees
might have. In anticipation of a profusion of rumors and
telephone calls between the Portland and Vancouver offices
after the announcement in Portland, Mr. Mors scheduled a
late afternoon meeting that same day to also announce the
transfer to the OFHP employees in Vancouver.

Mr. Mors notified the Vancouver employees of the
scheduled meet;pg in the same manner he customarily uses
to announce employee meetings. That is, he instructed his
secretary to advise certain timekeepers and secretaries,
who were strategically located in the various parts of the
office, to notify all the remaining employees of the time
and location of the meeting. At the time of the Vancouver
office meeting, Mr. William McLoughlin, President of NFFE
Local 1348, was out of the office on annual leave. He was,
therefore, neither notified nor in attendance at the meeting.

NFFE Local 1348 First Vice-President Ed Lewis did, however,
attend the meeting.



.On the morning of October 24, 1974, one day after the
meetings were held in both the Vancouver and Portland offices
to announce the transfer to the employees, Mr. McLoughlin
reported to work. He was informed of the previous day's
meetings by fellow employees. At that moment, in the presence
of both employees and "a Management individual," Mr. McLoughlin
dec;ared his intention to file an unfair labor practice com-
plaint. That same morning, before Mr. McLoughlin was able to
formglly protest the convocation of the previous days' Vancouver
meetings without prior notification and consultation with
Local 1348, OFHP Executive Officer Tousley invited Mr. McLoughlin
to address the employees who were to be transferred at their
scheduled visit from Portland to Vancouver for orientation
(Tr. 29,55). Mr. McLoughlin accepted the invitation and did in
fact address the employees some time later during their orien-
tation visit (Tr. 55). '

At no time subsequent to the announcement of October 23,
1974 did NFFE Local 1348 request an opportunity to discuss with
management the transfer's implementation or impact upon the em-
ployees of the Vancouver office (Tr. 53, 77, 85).

The Contentions of the Parties

Complainant argues that the reassignment of new employees
from the Portland to Vancouver offices was a matter of per-
sonnel policy and affected the working conditions of the em-
ployees in Vancouver under Section 1ll(a) of the Executive Order;
that even if Respondent was not required, under Sections 11 (b)
and 12(b), to consult with Complainant concerning its decision
to transfer employees, it nonetheless had a duty to meet and
confer with Complainant regarding (1) the procedures for im-
plementation of said reassignment of employees and (2) its
impact upon the Complainant. Complainant further maintains
that the Executive Order required Respondent to consult with
Complainant on the aforementioned matters before, rather than
after, the October 23, 1974 announcement to the Vancouver
employees.

Respondent argues that under Beetions 11(b) and 12(b) of
the Order, which set forth the so-called "reserved rights" of
management, the Activity was under no duty whatever to consult
and confer with Complainant; that the duty to "meet and confer"
under Section 11(a) exists only if the unit is adversely
affected and because Respondent did not feel Complainant was
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adversely affected, it had no such duty. Respondent contends
that if there did exist an obligation to consult and confer,
such consultation was not required prior to the October 23,
1974 announcement to the Vancouver employees but only prior
to the January 13, 1975 implementation of the transfer.
Finally, once notified of the transfer decision, the burden
to initiate consultation shifted to Local 1348; Complainant
manifestly failed to meet this burden.

Conclusions

The decision to transfer fifteen of the twenty-one
employees in the Portland office to the Vancouver office was
one of those which, under Sections 1ll(b) and 12(b) of the
Executive Order, an Activity is free to make without consul-
tation or negotiation with the exclusive bargaining agent.

As the Assistant Secretary has observed, however, the reser-
vation to management of the authority to make such decisions
and take such actions "was not intended to bar negotiations

of procedures, to the extent consonant with law and regulations,
which management will observe in reaching the decision or
taking the action involved. . . ." 1/ As applied, by the
Assistant Secretary to the facts of that case, this obligated
management, before issuing its RIF notices to the affected
employees, to provide the union with an opportunity to meet

and confer concerning the procedures to be followed in selecting
the employees for inclusion in the RIF action.

Here, it was incumbent upon the Respondent to notify the
exclusive representative of its decision to transfer employees
to Vancouver, and to be prepared to confer and consult about
the procedures to be followed, or the criteria to be employed,
in choosing those to be relocated, before announcing its decision
to the employees. This duty, however, was owed to Local 7,
and was apparently discharged when that union was involved in
management's decision-making process. Complainant did not then
represent those employees and has no standing to complain about
its noninvolvement in the decision.

1/ U.S. Department of the Navy, Bureau of Medicine and
Surgery, Great Lakes Naval Hospital, Illinois, A/SLMR No. 289.

See also Federal Railroad Administration, A/SLMR N&. 418.




. As the exclusive representative of the unit of employees
which would absorb the transferees, Complainant had the right
to be consulted about the impact of that decision upon its
constituency. So far as I am aware, the Assistant Secretary
has, to date, spoken only of the duty to negotiate concerning
the impact of a decision on the employees thereby adversely
affected. I do not read him as suggesting that such dis-
cgssions can properly exclude the ramifications of such de-
cisions on employees other than those directly involved in
the immediate decision. Put another way, I do not think such
discussions could be confined to the subject of what arrange-
ments might appropriately be made for the particular individuals
caught in a RIF, reassignment, transfer, etc. Thus, Complainant
had the right, upon appropriate request, to be consulted about
implementation of the transfer as it affected the transferees
at their new workplace, and as it might affect other employees
in the Vancouver unit. Thus such matters, for example, as
arrangements for space and for parking were clearly bargainable,
and Section 19(a) (6) would have been violated had the transfer
been accomplished in a time frame which precluded meaningful
bargaining about its impact. 2/ Here, however, implementation
of the decision was scheduled to take place more than eleven
weeks after the announcement, and at no time during this period
did Complainant seek to confer about it. President McLoughlin
protested the fact that the announcement was not first made
known to the Union, he threatened to file a charge, and he
accepted an invitation to address the transferees during an
orientation visit. But there is no evidence that he demanded
bargaining over the impact of the transfer, although there was
ample time. Under the holding of Great Lakes Naval Hospital,
supra, no violation of Section 19(a) (6) occurs in such
circumstances.

There remains the question whether announcing such a
charge without prior consultation with the Complainant served
to disparage the Complainant and to discourage membership in
a manner violative of Section 19(a) (1). Had the announcement
described a fait accompli about a bargainable matter I would
recommend that it be found to constitute such a violation.

Here, given the fact that bargainable matters relating to actual
implementation of the transfer and its impact were so distant
as to afford the Complainant apparently ample opportunity for

2/ Federal Railroad Administration, A/SLMR No. 418.
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meaningful bargaining, I conclude that announcement of such
plans did not tend to undermine or disparage the exclusive
bargaining agent. There is no indication on this record

that Respondent was not prepared to recognize the Complainant's
role in the event the latter indicated an interest in bargain-
ing about impact. It is not required to invite such discussions.
There is therefore no basis for finding that Respondents' con-
duct had a restraining influence on unit employees or a con-
comitant coercive effect upon their rights assured by the
Executive Order.

RECOMMENDATION

Having found that Respondent has not engaged in conduct
violative of Sections 19(a) (1) and (6), I recommend that
the complaint be dismissed.

Agsociate Chief Judge

DATED: September 24, 1975
Washington, D.C.



February 2, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION ON OBJECTIONS OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

NAVAL AIR REWORK FACILITY,
NAVAL AIR STATION,
JACKSONVILLE, FLORIDA
A/SLMR No. 613

The subject case involved an objection to an election filed by the
Intervenor, National Association of Government Employees, Local R5-82
(NAGE), which election was held between the NAGE and the Petitioner,
International Association of Machinists and Aerospace Workers, AFL-CIO,
Naval Air Lodge 1630 (IAM), on September 19, 1974, at the Naval Air
Rework Facility, Naval Air Station, Jacksonville, Florida., The
objection concerned a leaflet distributed by the IAM two days prior
to the election that allegedly contained a material misrepresentation
which affected the results of the election.

The Administrative Law Judge found that the statements contained
in IAM's leaflet of September 17, 1974, while misrepresenting the role
of the NAGE in procedures for the establishment of wage rates for
bargaining unit employees, were similar to campaign rhetoric utilized
by a union claiming it obtained higher wages than other unions for
employees, and were not "much different from 'puffing' which is not
considered sufficient to set aside an election.' Under these
circumstances, despite the misleading character of the statements, he
concluded that they were not so gross or deceptive as to warrant
setting aside the election.

Contrary to the Administrative Law Judge, the Assistant Secretary
found that IAM's leaflet contained gross misrepresentations of a
material fact which unit employees would be unable to evaluate and
which could reasonably be expected to affect the outcome of the
election. However, based on the Administrative Law Judge's credibility
findings, as well as other record evidence, the Assistant Secretary
further found that the NAGE had ample time to prepare and distribute an
effective reply to the IAM's September 17, 1974, leaflet prior to the
election held on September 19, 1974, but chose not to do so. On this
basis, the Assistant Secretary concluded that the NAGE's objection to
the election should be overruled.

93

A/SLMR No. 613

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

NAVAL AIR REWORK FACILITY,
NAVAL AIR STATION,
JACKSONVILLE, FLORIDA

Activity
and Case No. 42-2504(RO)

INTERNATIONAL ASSOCIATION OF MACHINISTS
AND AEROSPACE WORKERS, AFL-CIO, NAVAL
AIR LODGE 1630

Petitioner
and

NATIONAL ASSOCIATION OF GOVERNMENT
EMPLOYEES, LOCAL R5-82

Intervenor

DECISION ON OBJECTIONS

On September 10, 1975, Administrative Law Judge William Naimark
issued his Report and Recommendations on Objections to Election in the
above-entitled proceeding, recommending that the Intervenor's Objection
No. 1 to the election be overruled., Thereafter, exceptions and a
supporting brief with respect to the Administrative Law Judge's Report
and Recommendations were filed by the Intervenor and a reply brief was
submitted by the Petitiomer,

The Assistant Secretary has reviewed the rulings of the Adminis-
trative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon consider-
ation of the Administrative Law Judge's Report and Recommendations
and the entire record in this case, including the Intervenor's exceptions
and supporting brief, and the Petitioner's reply brief, I hereby adopt
the findings, conclusions, and recommendations of the Administrative
Law Judge, only to the extent consistent herein.

As more fully set forth in his Report and Recommendations, the
Administrative Law Judge found that the Petitioner had distributed a
leaflet on September 17, 1974, two days prior to the election in this



matter, wherein Petitioner misrepresented the role of the Intervenor
in the procedures for the establishment of wage rates for employees
in the bargaining unit. However, the Administrative Law Judge further
found that the misrepresentations contained in the Petitiomer's
leaflet were similar to campaign rhetoric utilized by a union in
claiming it obtained higher wages than other unions for employees and
were not "much different from 'puffing' which is not considered
sufficient to set aside an election.'" Under these circumstances, he
concluded that, despite the misleading character of the leaflet's
statements, they were not so gross or deceptive as to warrant setting
aside the election. Accordingly, the Administrative Law Judge
recommended that the objection be overruled.

While I agree with the Administrative Law Judge's finding that
the contents of the Petitioner's leaflet constituted a misrepresentation,
contrary to the Administrative Law Judge, I conclude that the state-
ments contained in the leaflet involved contained gross misrepresentations
of a material fact which unit employees would be unable to evaluate
and which could reasonably be expected to affect the outcome of the
election. Thus, the leaflet questioned the lack of the Intervenor's
participation in the establishment of wage rates for unit employees,
certainly a vital issue to all employees and, in my view, an important
consideration in their choice of a bargaining representative, Moreover,
it was noted that the misrepresentation was related to the techmical
procedures for the implementation of the Monroney Amendment in the
establishment of wage rates, and that there is no evidence of an
understanding of such technical procedures by unit employees or that
they could reasonably be expected to have been able to evaluate the
procedures in light of the assertions contained in the leaflet.

It has been held previously that in order to set aside an election
on the basis of gross misrepresentations of material facts such as
those involved in the instant case, it must be shown that the other
party did not have a reasonable opportunity to make an effective reply. 1/
In view of his conclusion that the statements in the Petitioner's flyer
did not impair the free choice of employees or have a substantial impact
on the election, the Administrative Law Judge found it unnecessary to
determine whether the Intervenor had ample opportunity to make an
effective reply. However, he did find, based on credited testimony, 2/
that the Intervenor was aware of the Petitioner's leaflet as early as
6:30 a.m, on September 17, 1974, and that at a meeting later on that
same date, at approximately 11:30 a.m., its representatives discussed
the merits of issuing a reply leaflet. Further, based on record

17’ See Department of the Army, Military Ocean Terminal, Bayonne,
New Jersey, A/SLMR No. 177 and Army Materiel Command, Army Tank
Automotive Command, A/SLMR No. 56.

2/ 1 find no basis for reversing the Administrative Law Judge's

T credibility findings in the subject case. See, in this regard,
Navy Exchange, U. S. Naval Air Station, Quonset Point, Rhode
Island, A/SLMR No. 180.
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testimony, the Administrative Law Judge found that during the election

campaign in this matter, it normally took about 4-8 hours to have
leaflets printed.

Under all of these circumstances, I find that the Intervenor had
ample time to prepare and distribute an effective reply to the state-
ments contained in the Petitioner's September 17, 1974, leaflet prior
to the election held on September 19, 1974, but merely chose not to do
so. Accordingly, I conclude that the Intervenmor's objection to the
conduct of the September 19, 1974, election should be overruled on this
basis.

ORDER

IT IS HEREBY ORDERED that the objection to the election in the
above-entitled proceeding be, and it hereby is, overruled and that the
case be returned to the appropriate Assistant Regional Director for
appropriate action.

Dated, Washington, D. C.

February 2, 1976
[ Youk| Sonssefy

Paul J. F{fsser, Jr., A;z‘étant Secretary of
Labor for/ Labor-Managemént Relations
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U.S. DEPARTMENT OF LABOR

Orrice oF ADMINISTRATIVE Law Juposs
WASHINGTON, D.C. 20210
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In the Matter of .

NAVAL AIR REWORK FACILITY .
NAVAL AIR STATION .
JACKSONVILLE, FLORIDA .

Activity .

and .

. Case No.

INTERNATIONAL ASSOCIATION OF MACHINISTS .
AND AEROSPACE WORKERS, AFL-CIO .
IAM-NAL 1630 .

Petitioner .

and .

NATIONAL ASSOCIATION OF GOVERNMENT .
EMPLOYEES, NAGE LOCAL R5-82 .
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Elbert C. Newton
Labor Relations Advisor
Department of the Navy

Regional Office - Civilian Manpower Management

Box 88, Naval Air Station
Jacksonville, Florida 32212
For the Activity

Louis P. Poulton, Esgqg.
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International Association of Machinists
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Washington, D.C. 20036
For the Petitioner

Michael J. Riselli, Esq.
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Washington, D.C. 20007
For the Intervenor
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REPORT AND RECOMMENDATIONS

ON OBJECTIONS TO ELECTION
Statement

This proceeding arose under Executive Order 11491, as
amended, (herein called the Order), pursuant to a Notice
of Hearing on objections issued on February 7, 1975 by
the Assistant Regional Director, Labor-Management Services
Administration, Atlanta Region.

This issue herein concerns the sufficiency of an objection
filed by the National Association of Government Employees,
Local R5-82 (herein called the Intervenor) to an election
held on September 19, 1974 among a unit of employees of
Naval Air Rework Facility, Naval Air Station, Jacksonville,
Florida, (herein called the Activity). A majority of the
votes at the election were cast for International Association
of Machinists and Aerospace Workers, AFL-CIO, Naval Air
Lodge 1630 (herein called the Petitioner).

All parties were represented at the hearing which was held
before the undersigned at Jacksonville, Florida, on April 22,
1975. The parties were afforded full opportunity to be
heard, to adduce evidence, and to examine as well as cross-
examine witnesses. Both the Petitioner and the Intervenor
filed briefs which have been duly considered.

Upon the entire record in this matter, from my observation
of the witnesses and their demeanor, and from all of the
testimony and evidence adduced at the hearing, I make the
following findings, conclusions and recommendations:

Findings of Fact

Pursuant to an Agreement for Consent or Directed Election
approved on August 27, 1974, a secret ballot election was
conducted on September 19, 1974 in accordance with the
provisions of the Order among an appropriate unit of the
Activity's employees. The results of the election were as
follows:
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Approximate number of eligible voters 1707
Void ballots 4
Votes cast for National Association of
Government Employees, NAGE Local R5-82 564
Votes cast for International Association
of Machinists and Aerospace Workers,

IAM-NAL 1630 695
Votes cast against exclusive recognition 88
Valid votes counted 1347
Challenged ballots 0

Valid votes counted plus challenged ballets 1347

Challenged ballots were not sufficient in number to
affect the results of the Election, and a majority of the
noted votes counted plus challenged ballots has been cast
for IAM-NAL 1630, the Petitioner herein.

Thereafter, on September 22, 1974 the Intervenor filed
objections to conduct affecting the results of the Election.
It objected, in substance, as follows:

1) On September 18, 1974 the Petitioner distributed a
campaign flyer which falsely claimed that wage surveys con-
ducted under the Federal Wage System for the Jacksonville
area during NAGE's incumbency did not include the application
of the "Monroney Amendment" .-

2) Petitioner's representative circulated false verbal
allegations during the campaign that NAGE was under investigation
by the Department of Labor for alleged underworld connections.

3) Petitioner's representative's fomented rumors that
the Intervenor's president was under suspicion of misusing
the local union's funds and that NAGE planned to place the
Intervenor local under trusteeship.

The Assistant Regional Director issued his Report and
Findings on Objections on October 31, 1974. He concluded
that objection No. 1 had no merit since the flyer did not
constitute gross misrepresentation to the extent it interfered
with the employees' free choice. The Assistant Regional
Director stated that it is reasonable to infer the employees
could readily recognize the flyer as campaign propoganda,
and that half-truths or exaggerations - absent deceit or
fraud - do not justify setting aside elections. With respect
to objections 2 and 3, the Assistant Regional Director con-
cluded they had no merit in view of the Intervenor's failure
to submit evidence in support thereof.
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Intervenor filed a request for review with the Assistant
Secretary of Labor as to the dismissal of Objections No. 1
herein. Under date of February 3, 1975 the Assistant
Secretary of Labor reversed the dismissal as to said objection.
He concluded that relevant questions of fact and policy are
involved and remanded the case for issuance of a Notice of
Hearing. Accordingly, the Notice of Hearing issued on
February 7, 1975.

B. Objection No. 1

Intervenor objects to the conduct of Petitioner herein
based on its circulating a flyer to employees on September 17,
1974 which it contends contains material gross misrepresent-
ations. The flyer, entitled "LET'S TALK MONEY", recites
the following:

"DO YOU KNOW HOW YOUR WAGES ARE SET?"

"At least once in each two years a survey is conducted
to determine how much privated industry pays employees
holding jobs comparable to yours. The survey teams are
comprised of equal number of management and Union members.
Until 1971, the I.A.M. was part of the survey team. During
the last I.A.M. survey we invoked the Monroney Amendment
and obtained the largest wage increase in the history of
NARF Jacksonville approximately $1800.00 yearly increase
at the Journeyman level, (including the Monroney Amendment
money). Has NAGE involked (sic) the Monroney Amendment
since they represented you? WHY NOT? 1Is it that they
don't know or just don't care? 1Is any part of Unionism
more important than wages? WHY DID NAGE RAPE YOUR AGREE-
MENT AND IGNORE YOUR WAGES?

YOU ALL REMEMBER THEIR PROMISES OF 1970. DID NAGE FUL-
FILL THESE PROMISES? WHY DO YOU THINK THEY LIED TO YOU
IN 1970? WHY DO YOU THINK THEY WILL LIE TO YOU NOW, IN
19742"
VOTE RIGHT

ON SEPTEMBER 19, 1974

Promises IAM
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The Petitioner contends that (a) the handbill contained
only a series of questions, and thus no factual misrepre-
sentations were made therein, and (b) the Intervenor had
ample opportunity to reply to the flyer and clarify the
contents thereof.

No position was taken by the Activity as to whether the
objection should be sustained and a new election directed.

Intervenor was certified in early 1971 as the collective
bargaining representative of the wage rate employees (craft,
trade, and labor) attached to the Naval Rework Facility.
Thereafter the Activity and Intervenor were parties to
collective bargaining agreements, the latest of which expired
by its terms but has been extended pending a resolution of
this matter. Prior to 1971 the IAM was the representative
of these unit employees.

In order to establish a method which assures that wage
rates paid by the Federal Government are competitive with
rates in private industry, Congress enacted the "Monroney
Amendment' in 1968. Under this law, 5 U.S.C. 5343(d), a
system is provided for fixing the pay of blue collar Federal
employees - craft, trade, and laborers. The lead agency is
required to conduct a wage survey in the local area to deter-
mine whether there exists a number of comparable positions
in private industry to establish wage schedules and rates
for the positions for which the survey is made. If the lead
agency determines that there are insufficient number of
comparable positions as match-ups in private industry locally,
it establishes the rates for the positions on the basis of
both the local private industry rates and rates paid for
comparable positions in the nearest wage area similar in
population, employment, manpower and industry to the local
wage area.

Operational procedure for this method provides for a local
wage committee which is composed of numbers from both the
union and management. Both parties appoint data collectors
to conduct a survey, as heretofore described, and the data
collected is analyzed and reviewed by the agency. The
determination is then made by the agency as to whether the
"Monroney Amendment" applies, i.e. whether they must also
consider the comparable wage rates of private industry in the
nearest wage area. If the agency concludes that there are
sufficient jobs matters in the local area, the "Monroney
Amendment" is not invoked. However, the union may file a
minority report with the Department of Defense, Wage Fixing
Authority. All relevant data submitted to the agency, including
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that provided by the union, must be considered by the agency
before it makes a determination whether to invoke the amend-
ment.

It is the practice for a full scale survey to be conducted
one year, and then a wage change survey to follow the next
year. In May, 1974 a wage change survey was conducted by the
agency herein in respect to Respondent's employees, which was
followed by a full scale survey in 1975. The record shows
that during the years 1972, 1973 and 1974 the wage rates
at Respondent's Jacksonville facility were established
pursuant to the "Monroney Amendment" with full participation
by Intervenor's representatives. The testimony adduced from
Alan J. Whitney, vice-president of NAGE, reflects he was a
member of the Federal Prevailing Rate Advisory Commission
which was set up to administer the pay system for federal
wage grade employees. Whitney asserts there was no dispute
in those years as to whether the amendment should be invoked -
and it was not necessary for Intervenor to file a minority
report in view of the fact that the amendment was so invoked.
The "Monroney Rates" for all these aforesaid years and for
1975 were established for Respondent's aircraft employees
based on the wage data for such employees obtained from
Jacksonville and the Miami areas.

The election campaign at Respondent's facility took place
between September 5-18, 1974. Both Petitioner and Intervenor
distributed leaflets to employees who worked one of three
shifts: 7 a.m. - 3:30 p.m.; 3:30 p.m. - 12 midnight; 12 mid-
night - 7 a.m. The record reflects no campaigning was allowed
during duty time and handbills were distributed before shift
changes or at break times.

On September 15, 1974 the Petitioner submitted a draft
of "Let's Talk Money" - the flyer which is the subject of the
objection herein - to the printer and received the printed
editions on September 16. On the morning of September 17,
at about 6:00 a.m., the said flyer was distributed by Petitioner
throughout the station and left at various buildings.

Harold L. Fielding, who was president of Intervenor at the
time of the election, testified that he saw the flyer at
6:15 a.m. on September 17; that he went to the NAGE office
and showed it to Harry Breen, National vice-president of NAGE,
who said it was just literature and had no bearing on the
election. According to Fielding, he revisited the union
office at 11:00 a.m. Present were Breen, Desmond Hatcher,
second vice-president, William Wigginton, third vice-president,
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and Barbara Brown, secretary - all representatives of. NAGE,
Local R5-82. Fielding asked Breen if he was going to answer
the flyer, and the latter replied he did not want to go on

the defensive and would not respond to it. The local president
commented that Breen should put out a flyer stafing the union
did invoke the Monroney Amendment. Fielding was a wage

survey committee man in 1973. In that year and in 1974 he
asked Worsowitz if’ the Monroney Amendment would be invoked

and was told it would be. Wigginton was also a member of said
committee during those years. Both individuals were aware
that the amendment was invoked by the agency.

Testimony by Wigginton and Hatcher reflects that they
went to the local's office at 11:00 a.m. on September 17,
after having seen the IAM flyer at 6:00 a.m. that day; that
the officials, as named by Fielding, were present at the time;
that Breen had a copy of the handbill in his hand while in the
office; that Fielding asked Breen if he intended to reply to
the flyer and Breen said it would not hurt the union and he
did not want to go on the defensive.

The version by Breen as to the foregoing differs from that
given by Fielding, Wigginton and Hatcher. The national vice-
president testified he saw Hatcher in the office at lunch
time on September 17, but did not see the other two officials;
that he saw the flyer in the evening of that date when talking
to employees at the supper break - 7:30 p.m. - 8:00 p.m. - at
Hangar 101. Breen claimes he was asked by employees why the
union didn't invoke the amendment; that he said the union did
invoke it, and was told by the workers to prove it. He
testified he tried to prepare a flyer the next day but could
not get the information he needed. He averred that at 8:30 a.m.
on the following morning, September 18, he called Dominic
Worsowitz, Industrical Relations Advisor for the Activity,
to ask whether the Monroney Amendment was utilized by NAGE;
that Worsowitz said he thought it had done so, but would
verify it. Later in the day Breen called the Activity's
representative again and the latter said the Monroney Amendment
was used in the last wage survey. 1/

Based on the record as a whole I am persuaded that Intervenor
was aware of the flyer between 6:00 a.m. - 7:00 a.m. on
September 17, 1974. Although the national representative
Breen denied seeing the flyer until that evening, or discussing

1l/ In respect to Breen's testimony re his conversation
with the employees and Worsowitz on September 17 and 18 re-
spectively, this evidence is unrefuted and I credit Breen in
this regard.
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it in the morning with the local officers, it seems highly
unlikely, in view of the intense campaign, that this flyer
would not have come to his attention almost immediately.
Further, the three NAGE local officials corroborate the
discussion with Breen at 11:00 a.m. on September 17, in the
union office. Accordingly, I credit Fielding, Hatcher and
Wigginton and find that: (a) Fielding showed the flyer to
Breen about 6:30 a.m. on September 17, and the latter stated
it had no bearing on the election; (b) Fielding, in the presence
of Hatcher, Wigginton and Barbara Brown, secretary, asked
Breen if he intended to reply; the Breen said he did not

want to go on the defensive and he did not believe the flyer
would affect the election or hurt NAGE; that Fielding asked
Breen to respond and circulate a flyer stating NAGE had
invoked the Monroney Amendment, and Breen refused to do so. 2/

The unions utilized the sources of a local printer, Copy
Center Printing, to print leaflets and circulars during the
campaign. While Intervenor had a duplicating machine in its
office, campaigning prior to the election was prohibited and
the union did not use its own machine to print campaign
material at that time. The record reflects, and I find, that
it took about 4-8 hours for Copy Center to print customary
circulars distributed during the campaign.

Conclusions

The central issue herein is whether the language in the
flyer circulated by Petitioner contained gross misrepresentations
sufficient to set aside the election. If it be found that the
objectionable statements were false, consideration must be
given to whether they were so palpably deceptive as to interfere
with the free choice by employees in selecting their bargaining
representative at the polls. 1In resolving this consideration
it is important to determine whether said employees could
reasonably evaluate the statements in the flyer, thus minimizing
their impact upon the election.

2/ Apart from whether Breen saw the flyer in the morning
of September 17, the record reflects that the local's officers
had copies of it at 6:30 a.m. on that date. Accordingly, the
Internvenor is chargeable with knowledge thereof at that time.
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Petitioner contends it made no representations, but merely
asked questions in the flyer re Intervenor's invoking the
amendment. I reject this contention. The language employed
by Petitioner clearly implies that NAGE did not invoke the
Monroney Amendment, and that the Intervenor ignored the wages
of_tpe employees. Posing interrogatories does not, in my
opinion, preclude a finding that the effect of such questions
1s to suggest, in much the same manner as an affirmative
statemgnt, that certain conduct has occurred. Although the
flyer initially queried as to whether Intervenor invoked the
Amendment, the language which followed, i.e. "why not? Is
it t@ey don't know or just don't care?", carries the obvious
implication that NAGE did not protect the wages of the
employees by applying the amendment. Accordingly, I conclude
that the flyer did contain a representation rather than a
mere question as contended by the IAM.

Moreover, and in disagreement with Petitioner, I conclude
tpat the statement - albeit in the form of a query - was a
misleading representation. It suggested that Intervenor failed
to invoke the Monroney Amendment, and that had it done so
the employees would have received wage increases as they did
prior to 1971 when Petitioner was their representative and
invoked the amendment. In actual practice it is the agency
which invokes filing a minority report when the committe decides
it is unnecessary to do so. The flyer's language is thus,
at least, misleading and the necessary implication is that the
Intervenor failed to take action which was detrimental to the
employees; that this failure resulted in the workers receiving
less wages than they would have received if NAGE were acting
responsibly. The flyer's suggestion that the union can, but
failed to, invoke the "Monroney Amendment" is certainly mis-
leading in setting forth the role of the union and the extent
to which Intervenor participated in the wage fixing procedure.

While misrepresentations prior to an election are not
condoned, all false or misleading representations are not
deemed sufficient to set aside such elections. In the leading
private sector case of Hollywood Ceramics, 140 NLRB. 221, the
Board stated that there must be a gross misrepresentation or
trickery involving a substantial departure from the truth.

This must occur or be made at a time when an effective reply
is prevented, and the misrepresentation should be deemed to
have a significant impact upon the election.

In assessing the statements made in the flyer with respect
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to the Monroney Amendment and the implication that Intervenor
did not act in the best interest of employees as to wages,

I am persuaded that the language used does not warrant setting
aside the election. Though not free from doubt, the references
in the flyer to the Intervenor are similar to campaign rhetoric
utilized by a union in claiming it obtained higher wages than
other unions for employees. In the instant case the IAM suggests
to the employees that it has, by invoking the amendment, secured
wage increase for the workers, and that NAGE has failed to
invoke this legislation so as to prejudice the employees.

While this statement is misleading, if not untrue, I would not
deem this much different from "puffing" which is not considered
sufficient to set aside an election. Hanford House Health

Case, 210 NLRB No. 44.

Elections should not be set aside lightly despit untruths
or half truths which may creep into campaign propaganda. The
touchstone in making a determination in this regard should
revolve around whether the comments affect the free choice of
an employee and have an impact upon the results of the election.
In the case at bar I would conclude that employees could re-
cognize the statements as propaganda. Many of them must have
known of NAGE's role in respect to wages, and they could
evaluate the contents of the flyer so as not to be deluded
into accepting misleading information regarding the fixing of
wages. See Cumberland Wood and Chair Corp., 211 NLRB No. 55.
See also Gary Dulling Co. 208 NLRB No. 134 where the Board
refused to set aside an election though the union stated it
had ways of obtaining wage increase in excess of a Pay Board
ceiling.

Intervenor adverts to Department of the Army, Military
Ocean Terminal, Bayonne, N.J. A/SIMR No. 177 in support of its
position that the misrepresentations constituted conduct
which improperly interfered with the free choice of employees.
However, the cited case involved allegations that the other
union acted dishonestly and in an underhanded manner. The
leaflet objected to in the Bayonne case implied that the
successful union was party to a "deal" with the employer
and referred to a "kick-back" arrangement by said union.

Thus, it could hardly be said that employees were in a position
to evaluate those statements. Contrariwise, the reference
herein to the Monroney Amendment did not suggest an odious
arrangement between NAGE and the employees, but was similar

to exaggerated claims that the IAM obtained more wage increase
for employees than the Intervenor. In this posture, I am
constrained to conclude that such an assertion could not have
impaired the ability of this activity's employees to vote
intelligently. See Thiem Industries, 195 NLRB No. 200.
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Accordingly, I conclude that, despite the misleading character
of the flyer's statements, they were not so gross or deceptive
as to warrant settinj aside the election. 3/

Recommendation

In view of the foregoing findings and conclusions I
recommend that Intervenor's objection No. 1 to the election
held on September 19, 1974 be overruled, and, further, that
the case be returned to the Assistant Regional Director,
Atlanta Region for final action consistent herewith.

W any %dmzéwx

WILLIAM NAIMARK
Administrative Law Judge

DATED: September 10, 1975
Washington, D.C.

3/ 1In view of my conclusion that the statements in Petitioner's

flyer did not impair the free choice of employees or hgve

a substantial impact upon the election, I make no findings or
conclusions as to whether Intervenor had ample opportunity to
reply to the flyer.
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February 10, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF INTERIOR,
BUREAU OF RECLAMATION,
ARIZONA PROJECTS OFFICE,
PHOENIX, ARIZONA

A/SLMR No. 614

This case arose as the result of a petition for amendment of
recognition (AC) filed by the National Federation of Federal Employees,
Local 376, Scottsdale, Arizona (NFFE), and an RA petition filed by the
Department of Interior, Bureau of Reclamation, Arizona Projects Office,
Phoenix, Arizona (Activity). The NFFE contended that a January 1972
reorganization of the Activity resulted in merely a name change to the
Arizona Projects Office and that in all other respects the unit remained
the same. It further contended that the Activity's RA petition should
be dismissed on the ground that it was untimely for the purpose of
questioning NFFE's majority status and that, in any case, there had been
no change in the character and scope of the unit as a result of the
reorganization. The Activity, on the other hand, asserted that as a
result of the reorganization in 1972, the character and scope of the
unit for which NFFE was recognized had been substantially altered to
the extent that it has a good faith doubt that the NFFE continues to
represent a majority of the employees and that the unit for which the
NFFE was recognized remains appropriate. In either case, the Activity
seeks an election to resolve the situation.

The Assistant Secretary concluded that the evidence established
that the Arizona Projects Office was, in effect, a mew orgamnizational
entity which was substantially different from the previously existing
Phoenix Development Office. He noted that the mission of the Arizona
Projects Office was clearly different from the mission of the Phoenix
Development Office whose mission had been completed, and that the
employee complement of the Arizona Projects Office was significantly
different from the complement which existed in the Phoenix Development
Office with substantial increases in the number of employees and job
classifications. Under these circumstances, the Assistant Secretary
found that there had been a substantial change in the character and
scope of the unit which supported a good faith doubt as to its appro-
priateness. In view of the existence of a question concerning the
appropriateness of the unit, the Assistant Secretary found that the
NFFE's petition for amendment of recognition was inappropriately filed
and should be dismissed.



The Assistant Secretary further concluded that a unit of all
nonprofessional employees assigned to the Arizona Projects Office
was appropriate for the purpose of exclusive recognition. 1In this
regard, he found that a substantial number of previous unit employees
were transferred into the new organizational entity forming the
nucleus of the nonprofessional employee complement, and that it was
possible to trace a conmection to the previously existing nonprofessional
employee unit at the Phoenix Development Office. Under these circum-
stances, and noting the fact that the Activity and the NFFE were in
agreement that the newly formed unit is appropriate for the purpose of
exclusive recognition under the Order, the Assistant Secretary directed
an election in such unit.
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A/SLMR No. 614
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF INTERIOR,
BUREAU OF RECLAMATION,
ARIZONA PROJECTS OFFICE,
PHOENIX, ARIZONA

Activity-Petitioner

and Case No. 72-5349(RA)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 376,
SCOTTSDALE, ARIZONA

Labor Organization
DEPARTMENT OF INTERIOR,
BUREAU OF RECLAMATION,
ARIZONA PROJECTS OFFICE,
PHOENIX, ARIZONA

Activity

and Case No, 72-5331(AC)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 376,
SCOTTSDALE, ARIZONA

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491,
as amended, a consolidated hearing was held before Hearing Officer
Eleanor Haskell., The Hearing Officer's rulings made at the hearing are
free from prejudicial error and are hereby affirmed. 1/

1/ The Hearing Officer referred to the Assistant Secretary a motion to dis-
miss the Activity's petition in Case No. 72-5349(RA) made at the hearing
by the National Federation of Federal Employees, Local 376 (NFFE), 1In
this regard, the NFFE argued that the RA petition was barred by the
negotiated agreement between it and the Activity. Noting that, among
other things, the Activity-Petitioner's RA petition questioned the

(Continued)



Upon the entire record in these cases, including the briefs filed by
the NFFE and the Activity, the Assistant Secretary finds:

The record reveals that the Phoenix Development Office was
established sometime in the early 1950's and was charged with the mission
of determining the engineering and economic feasibility of various
potential reclamation projects in Arizona and Western New Mexico. In
achieving this mission, the employees of the Phoenix Development Office
were primarily concerned with the conduct of various engineering and
environmental tests and the compilation of assorted data upon which
feasibility determinations could be made,

On December 22, 1969, the NFFE was granted exclusive recognition
for a unit described as: All nonprofessional nonsupervisory Wage Grade
and General Schedule employees of the Phoenix Development Office. There-
after, the parties entered into a negotiated agreement, effective
October 5, 1971, which has been in effect at all times relevant to this
proceeding. 2/

In late 1971, it was determined that the Phoenix Development Office
had substantially completed its mission, and that, therefore, the Office
should be closed. At the same time, it was determined that various
construction and reclamation projects, known as the Central Arizona Project,
should be initiated, and that a new office to be known as the Arizona
Projects Office should be opened to supervise the Central Arizona Project.
Accordingly, on January 15, 1972, the Phoenix Development Office was
closed and the Arizona Projects Office was opened.

The record reveals that at the time of its closing the Phoenix
Development Office was staffed by a total of approximately 95 employees
in some 22 job classifications and that the unit for which the NFFE had
been granted exclusive recognition was composed of approximately 30 nun-
professional employees in approximately 16 job classifications. Upon the
closing of the Phoenix Development Office and the opening of the Arizona
Projects Office, the employees of the former were not transferred
in toto to the new office, Rather, each individual's qualifications was
assessed as to his ability to function and contribute to the mission of
the Arizona Projects Office.

1/ continued appropriateness of the unit for which the NFFE was certified
based on substantial changes in its character and scope resulting
from a reorganization, the NFFE's motion is hereby denied. See
Denver Airway Facilities Hub Sector, FAA, Rocky Mountain Region, DOT,
Aurora, Colorado, A/SIMR No. 535, in which it was held in similar
circumstances that such an RA petition is not subject to the time-
liness requirements set forth in Section 202,3 of the Assistant
Secretary's Regulations.

2/ The agreement was for a two year term and provided for automatic
renewal for two year terms thereafter in the absence of timely
notice by either party to renegotiate.
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A substantial number of employees of the former Phoenix Development
Office were hired by the Arizona Projects Office as were a number of
other employees, The record reveals that, as of the time of the hearing
herein, the Arizona Projects Office had a total complement of approximately
125 employees in some 47 job classifications, of whom approximately 90
employees in approximately 32 job classifications were nonprofessionals.
The record further reflects that of the 30 nonprofessional employees
in the bargaining unit when the Phoenix Development Office was closed,
25 were selected for employment by the Arizona Projects Office. . In this
connection, some 18 job classifications were retained which had been
utilized by the Phoenix Development Office. These were added to some
29 new job classifications currently utilized by the Activity. 3/ The
record also indicates that a substantial number of the employees hired
by the Activity from the Phoenix Development Office were placed into
new jobs with different supervisors than they had worked under in their
former office.

The NFFE contends that while in January 1972, the Activity's name
was changed from the Phoenix Development Office to the Arizona Projects
Office in all other respects the unit remained the same. Thus, in the
NFFE's view, there was little or no change in the Activity's functions,
personnel, job descriptions or general supervisory hierarchy. Under
these circumstances, it asserts that its petition to amend the recognition
to reflect the change in the Activity's name is appropriate and should
be granted. As to the Activity's RA petition, the NFFE asserts that it
should be dismissed on the grounds that it is untimely for the purpose of
questioning the NFFE's majority status and that, in any case, there
has been no change in the character and scope of the unit as a result
of the reorganization, The Activity, on the other hand, contends that
as a result of the reorganization in 1972, the character and scope of the
unit for which the NFFE was recognized has been substantially altered to
the extent that it has a good faith doubt that the NFFE continues to
represent a majority of employees and that the unit for which the NFFE
was recognized remains appropriate. In either case, the Activity seeks an
election to resolve the situation.

Based on the foregoing, I find that the Arizoma Projects Office is,
in effect, a new organizational entity which is substantially different
from the Phoenix Development Office. Thus, the record indicates that
the mission of the Arizona Projects Office - to supervise the implemen-
tation of the Central Arizona Project - is clearly different from the
previous mission of the Phoenix Development Office whose mission had been
completed. Moreover, the evidence establishes that the employee complement
of the Arizona Projects Office is significantly different from the
complement which existed in the Phoenix Development Office with a
substantial increase in the number of employees and job classificationms.
Under these circumstances, I find that there has been a substantial change
in the character and scope of the unit which supports a good faith doubt

3/ The record is not clear as to which of these new job classifications
encompasses nonprofessional positions.,



as to its appropriateness. Accordingly, in view of the existence of a
qQuestion concerning the appropriatemess of the unit, I find that the
NFFE's petition for amendment of recognition was inappropriately filed
and, therefore, I shall order that it be dismissed. ﬁ/

By its RA petition in this matter the Activity seeks an election
in a "unit of all nonsupervisory and nonprofessional employees assigned
to the Arizona Projects Office." 1In the past, an RA petition has been
dismissed where, subsequent to a reorganization, a newly established unit
contained employees who had little or no traceable connection to any
prior unit of exclusive recognition, 5/ In the instant case, however,
the record indicates that a substantial number of the previous unit employees
were transferred into the new organizational entity forming the nucleus
of the nonprofessional employee complement., Thus, in my view, it is
possible in the circumstances herein to trace a connection to the
previously existing nonprofessional employee unit at the Phoenix
Development Office., Also noted, in this regard, was the fact that the
parties are in agreement that the newly formed unit is appropriate for
the purpose of exclusive recognition under the Order. Under these cir-
cumstances, I shall direct an election in such unit. 6/ Accordingly,
I find that the following employees of the Activity-Petitioner constitute
a unit appropriate for the purpose of exclusive recognition under
Executive Order 11491, as amended:

All employees of the Department of Interior,
Bureau of Reclamation, assigned to the

Arizona Projects Office, excluding professional
employees, employees engaged in Federal personnel
work in other than a purely clerical capacity,
management officials, and supervisors as

defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees
of the unit found appropriate as early as possible, but not later than

4/ See Headquarters, U.S. Army Aviation Systems Command, St. Louis,
Missouri, A/SIMR No. 160, where it was found,in part, that a
petition for amendment of certification or recognition is not a
proper vehicle to question the appropriateness of an employee
bargaining unit.

2/ See United States Coast Guard Air Station, Nonappropriated Fund
Activity, Cape Cod, Massachusetts, A/SLMR No, 561,

6/ 1f the NFFE does not desire to proceed to an election in this matter,
it should so inform the appropriate Area Director within ten days
of the date of this Decisionm.

A
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60 days from the date below.

The appropriate Area Director shall

supervise the election subject to the Assistant Secretary's Regulations.

Eligible to vote are those in

the unit who were employed during the

payroll period immediately preceding the date below, including employees
who did not work during the period because they were out ill, or omn
vacation or on furlough, including those in the military service who

appear in person at the polls.
or were discharged for cause s

Ineligible to vote are employees who quit
ince the designated payroll period and

who have not been rehired or reinstated before the election date. Those
eligible shall vote whether or not they desire to be represented for the
purpose of exclusive recognition by the National Federation of Federal

Employees, Local 376.

ORDER

IT IS HEREBY ORDERED, that the petition in Case No. 72-5331(AC) be,

and it hereby is, dismissed.

Dated, Washington, D,C.
February 10, 1976

ol

Paul J, Fapser; Jr., Asﬁﬁstant Secretary of
Labor for 'Labor-Management Relations

5=



February 17, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF SUPPLEMENTAL DECISION AND ORDER
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEFENSE SUPPLY AGENCY,

DEFENSE PROPERTY DISPOSAL OFFICE,
ABERDEEN PROVING GROUND,
ABERDEEN, MARYLAND

A/SLMR No, 615

On February 28, 1974, the Assistant Secretary issued his Decision
and Order in A/SLMR No. 360, in which he found that the Respondent
violated Section 19(a)(1l) and (5) of the Order by improperly with-
drawing recognition from Local Lodge 2424, International Association
of Mochinists and Aerospace Workers, AFL-CIO, (Complainant) with regard
to the Defense Property Disposal Office (DPDO) employees at Aberdeen,
In this regard, he found that, as a co-employer, the Respondent had an
obligation to continue to accord such recognition. Moreover, he found
that the Respondent's admitted threat to terminate dues withholding
six months after the date of the unit employees' transfer to the DPDO
if no representation petition was filed constituted an additional
violation of Section 19(a)(l) of the Order.

On December 9, 1975, the Federal Labor Relations Council (Council)
issued its Decision on Appeal setting aside the Assistant Secretary's
Decision and Order and, pursuant to Section 2411,18(b) of its Rules
and Regulations, remanding the case to him for appropriate action
consistent with its decision.

In remanding the case the Council raised questions concerning the
applicability to the instant case of its decision in Headquarters,
United States Army Aviation Systems Command (AVSCOM), FLRC No. 72A-30,
and, in this regard, whether the Assistant Secretary's procedures
available to the Respondent at the critical times in this case, which
antedated its AVSCOM decision, clearly provided the Respondent with
access to representation proceedings which would have resolved the
legitimate doubts of the Respondent arising from the subject
reorganization.

Noting his decision in A/SLMR No. 160, which issued on May 18,
1972, some eleven months prior to the April 1973 transfer of employees
herein pursuant to the reorganization, in which he outlined, in detail,
the mechanism to be utilized by agencies to resolve unit questions
resulting from agency reorganizations, and noting also the numerous
subsequent cases in which agencies have followed such procedures, the
Assistant Secretary concluded that there existed prior to April 1973,
as there exists today, a representation procedure under the Executive
Order which was available to the Respondent to resolve any unit
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questions resulting from the reorganization in this matter. Accordingly,
he found that by failing to file an appropriate representation petition
(an RA petition) in this matter, the Respondent was deemed to have
accepted the risk of an unfair labor practice finding.

The Assistant Secretary further found, consistent with the Council's
rationale, that,as the reurganization herein involved the transfer to
the gaining employer of only a small segment of those employees of
the existing exclusively recognized unit,the Respondent was not a
successor employer.

Accordingly, as under the Council's rationale the Respondent was
neither a co-employer nor a successor employer, the Assistant Secretary
concluded that at all times relevant herein the Respondent was under
no obligation to accord the Complainant recognition with respect to
the DPDO employees. Therefore, he found that the Respondent's conduct
herein could not be deemed violative of the Order.
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A/SLMR No. 615

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE SUPPLY AGENCY,

DEFENSE PROPERTY DISPOSAL OFFICE,
ABERDEEN PROVING GROUND,
ABERDEEN, MARYLAND

Respondent

and Case No. 22-4027(CA)
A/SLMR No. 360
LOCAL LODGE 2424, INTERNATIONAL FLRC No. 74A-22
ASSOCIATION OF MACHINISTS

AND AEROSPACE WORKERS, AFL-CIO

Complainant

SUPPLEMENTAL DECISION AND ORDER

This case was transferred to the Assistant Secretary pursuant to
Section 206.5(a) of the Assistant Secretary's Regulations after the
parties submitted a stipulation of facts and exhibits to the Assistant
Regional Director.

Specifically, the complaint alleged that the Respondent violated
Section 19(a)(l), (2), (5). and (6) of the Executive Order by refusing
to recognize the Complainant or to apply the terms of an existing
negotiated agreement with the Aberdeen Proving Ground which included
in its coverage certain employees engaged in property disposal
operations at the Aberdeen Proving Ground who were transferred to the
Respondent pursuant to a Department of Defense reorganization. The
complaint further alleged that the Respondent improperly threatened to
revoke dues withholding authorizations for the transferred employees.
On February 28, 1974, in A/SLMR No. 360, the Assistant Secretary
found that the Respondent violated Section 19(a)(l) and (5) of the
Order by improperly withdrawing recognition with regard to the Defense
Property Disposal Office (DPDO) employees at Aberdeen. In this
regard, it was found that, as a co-employer, the Respondent had an
obligation to continue to accord such recognition. Moreover, the
Assistant Secretary found that the Respondent's admitted threat to
terminate dues withholding six months after the date of the
unit employees' transfer to the DPDO if no representation petition
was filed constituted an additional violation of Section 19(a)(l)
of the Order.
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On December 9, 1975, the Federal Labor Relations Council (Council)
issued its Decision on Appeal setting aside the Assistant Secretary's
Decision and Order and, pursuant to Section 2411.18(b) of its Rules
and Regulations, remanding the case to him for appropriate action
consistent with its decision.

The essential facts are not in dispute and have fully been
discussed in the earlier decisions in this matter, Therefore, I shall
repeat them only to the extent deemed necessary for the following
discussion.

The Defense Supply Agency, like the Department of the Army, the
Department of the Navy, and the Department of the Air Force, is a
separate, coequal component of the Department of Defemse. On July 29,
1970, the Complainant was certified as the exclusive representative
for a unit of all Wage Grade employees (approximately 1,620 employees)
assigned to the Aberdeen Proving Ground Command, Aberdeen Proving
Ground, Maryland. Thereafter, on August 9, 1972, a two year negotiated
agreement between the Complainant and Aberdeen Proving Ground Command
(herein also referred to as the Army) covering the above-described
unit was executed. On September 11, 1972, pursuant to a Department of
Defense reorganization, the Respondent established the Defense Property
Disposal Service which was given the responsibility for all surplus
personal property disposal functions for the Department of Defense.

As to the actual effect of the reorganization on the unit employees at
Aberdeen, the parties stipulated that, prior to the transfer on

April 22, 1973, the 15 Wage Grade employees who performed property
disposal functions at Aberdeen were part of an Activity-wide unit at
the Aberdeen Proving Ground Command, Aberdeen Proving Ground, Maryland.
Following the reorganization and the "transfer-in-place' of these
employees into the DPDO at Aberdeen, the transferred employees retained
their same job descriptions and classifications, continued to work in
the same geographical areas, and performed the same functions and job
duties that they had performed while under the command of the Army
prior to the reorganization. Moreover, the immediate supervision of
these employees remained the same as before the reorganization, although
the chief of the DPDO now reported upward through the Respondent's
Command, rather than through the Army Command. The Respondent sub-
sequently refused to continue to accord recognition to the Complainant
for those supply employees transferred to the DPDO at Aberdeen from

the Aberdeen Proving Ground Command and also failed to honor an
existing negotiated agreement covering these employees.

In remanding the matter to the Assistant Secretary, the Council
considered six major policy issues and enunciated certain principles
which it believed properly controlled in the subject case.

One issue involved the applicability to the instant case of the
Council's decision in Headquarters, United States Army Aviation Systems
Command (AVSCOM), FLRC No. 72A-30. Relying on the Council's Decision
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on Appeal in AVSCOM the Respondent had argued that it should not be
placed in the dilemma of assuming the risk of violating Section 19(a)(3)
or (6) of the Order during the period in which an underlying represen=
tation issue was pending before the Assistant Secretary. In rejecting
this defense, the Assistant Secretary noted particularly "that the
Respondent did not 'avail itself of the representation proceedings
offered in order to resolve legitimate questions as to the correct
bargaining unit' but, rather, it unilaterally terminated recognition
and set its own rules for how a new recognition would be obtained."

In remanding this aspect of the case to the Assistant Secretary, the
Council questioned whether the representation proceedings offered by
the Assistant Secretary would have led to the Assistant Secretary's
resolution of the Complainant's representative status upon a represen-
tation petition filed by the Respondent and whether his procedures

at the critical times in this case, which antedated AVSCOM, clearly
provided the Respondent with access to representation proceedings
which would resolve the legitimate doubts of the Respondent arising
from the subject reorganization.

On May 18, 1972, prior to the establishment of the Defense
Property Disposal Service in September 1972, some eleven months prior
to the transfer of the 15 Wage Grade employees at Aberdeen into the
DPDO, and more than one year prior to the issuance of the Council's
Decision on Appeal in the AVSCOM case, the Assistant Secretary issued
a Decision and Order in Headquarters, U. S. Army Aviation Systems
Command, St. Louis, Missouri, A/SLMR No. 160, in which he outlined, in
detail, his views on the mechanism to be utilized by agencies to
resolve unit questions resulting from agency reorganizations. 1/ 1In
A/SLMR No. 160, the Activity-Petitioner had filed a petition for
clarification of unit seeking a determination by the Assistant Secretary
that certain exclusively recognized units were no longer appropriate
as a result of a reorganization. The Assistant Secretary indicated
that by seeking a determination that certain units were no longer
appropriate and requesting an election to determine the majority
status in what it contended to be a newly established appropriate unit
resulting from a reorganization, the Activity-Petitioner, in effect,
was attempting to raise a question concerning representation. He
noted that 'the sole procedure available to an agency or activity to
enable it to raise a question concerning representation is a petition
for an election to determine if a labor organization should cease to
be the exclusive representative (RA)." He noted further that, ". . .
where . . . because of a substantial change, subsequent to recognition
or certification, in the character and scope of the unit it /an agency/
contends that the recognized or certified unit is now an inappropriate
unit within the meaning of the Order, it [;h agency/ may file an RA
petition." Finally, he stated that by "seeking to raise a question
concerning representation based on its view that a reorganization had
rendered certain established units inappropriate . . . the appropriate
petition in such circumstances is an RA petition . . . ."

1/ As noted by the Council, no appeal to the Council was taken from
that decision.
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Subsequent to the Assistant Secretary's Decision and Order in
A/SLMR No. 160, on July 25, 1973, the Council issued its Decision on
Appeal in AVSCOM. It indicated, among other things, '"that procedures
can and must be devised which will permit an agency to file a rep-
resentation petition in good faith, to await the decision of the
Assistant Secretary with respect to that petition and to be given a
reasonable opportunity to comply with the consequences which flow
from the representation decision, before that agency incurs the risk
of an unfair - labor practice finding." However, the evidence fn the AVSCOM
case established that while the Respondent Activity filed a represen-
tation petition on June 4, 1971, seeking a determination with respect
to the impact of a reorganization on certain existing units, it did
not await the decision of the Assistant Secretary with respect to that
petition but, rather, continued to negotiate and, in fact, reached an
agreement on October 7, 1971, which it then refused to execute. On
this latter basis, the Respondent Activity was found to have committed
an unfair labor practice. 2/

As a result of the Council's decision in AVSCOM, and because the
Assistant Secretary was of the view that a procedure was already in
place which would afford agencies the type of procedure outlined by
the Council in AVSCOM, the Assistant Secretary did not consider that
the establishment of a new procedure was necessary and, in this connection,
issued a Report on a Ruling on September 6, 1973, 3/ which stated
that, "While awaiting the resolution of a petition in which an activity
has raised a good faith doubt as to the exclusive representative's
majority status or a good faith doubt as to the appropriateness of
the existing unit, there is no obligation on the part of the activity
to negotiate with the exclusive representative." 4/

Since A/SLMR No. 160, agencies and activities have consistently
utilized the procedure established in A/SLMR No. 160 and have filed
numerous RA petitions seeking determinations by the Assistant Secretary

2/ Cf. also,in this regard, Department of the Interior, Bureau of
Reclamation, Yuma Projects Office, Yuma, Arizona, A/SLMR No. 401,
where it was found, among other things, that the Respondent's
establishing of new competitive areas during the pendency of an
RA petition was violative of the Order.

3/ Report on a Ruling, Report No. 55,

4/ Cf. Federal Aviation Administration, Atlanta Airway Facility,

Sector 12, Atlanta, Georgia, A/SLMR No. 287, where a respondent
activity was found to have violated the Order despite the filing
of an RA petition where the evidence established, among other
things, that it did not have a good faith doubt as to the appro-
priateness of the unit involved.
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with respect to the impact of reorganizations on the scope and
character of exclusively recognized units and the employees included
within such units. 5/ Moreover, Sections 202.1(c) and 202.2(b) of
the Assistant Secretary's Regulations were amended on May 7, 1975,
to further codify the use of an RA petition as denoted in A/SLMR No.
160 where an agency or activity has a good faith doubt of the
appropriateness of the unit "because of a substantial change in the
character and scope of the unit." And, finally, in April 1975, form
LMSA 60, the formal document used to file representation petitions
was revised to describe an RA petition as one in which, ''The Agency
has a good faith doubt that the currently recognized or certified
labor organization represents a majority of the employees in the
existing unit or that, because of a substantial change in the
character and scope of the unit, it has a good faith doubt that such
unit is now appropriate." (emphasis added)

Thus, I find that there existed prior to April 22, 1973, the date on
which the employees of the Army's property disposal operation were
transferred to the Respondent pursuant to the reorganization, as there
exists today, a representation procedure under the Executive Order
which was available to the Respondent to resolve any unit questions
resulting from the reorganization in this matter. Moreover, under
such representation procedure the Respondent could have awaited the
decision of the Assistant Secretary without risking the commission
of an unfair labor practice, Nor do I view as controlling the fact
that the Respondent was not questioning the Complainant's exclusive
representative status in the Army's unit or that the Complainant was
not claiming to represent the transferred employees in a separate
appropriate unit. The basic question facing the Respondent as a
result of the reorganization and transfer herein was whether or not
those employees administratively transferred from the Army to the
Respondent remained in the existing bargaining unit and, thus,
retained the Complainant as their exclusive representative. In my
view, there is no distinction in this situation from those involved in
previous cases where agencies or activities, through RA petitions, have
sought and obtained a determination as to the representative status of
exclusive representatives of certain employees who, by virtue of a
reorganization, have been acquired from other agencies or activities. 6/

5/ See e.g. United States Department of Interior, Bureau of Reclamationm,
Lower Colorado Region, A/SLMR No. 318; Department of Transportation,
Federal Aviation Administration, Southwest Region, Tulsa Airway
Facilities Sector, Tulsa, Oklahoma, A/SLMR No., 364; Idaho Panhandle
National Forests,United States Department of Agriculture, A/SLMR No.
394; Federal Aviation Administration, National Aviation Facilities
Experimental Center, Atlantic City, New Jersey, A/SLMR No. 482;
Headquarters, U.S. Army Training and Doctrine Command (TRADOC), Fort
Monroe, Virginia, A/SLMR No. 507; and United States Coast Guard Air
Station, Non-Appropriated Fund Activity, Cape Cod, Massachusetts,
A/SLMR No. 561.

6/ See e.g. United States Coast Guard Air Statiom, Non-Appropriated
Fund Activity, Cape Cod, Massachusetts, cited above.
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Accordingly, based on the foregoing, I find that at all times
material in the subject case there existed a representation procedure
vhich would have led to a resolution by the Assistant Secretary of the
Complainant's representative status - i.e. the filing of an RA petition.
Moreover, I find, based on the foregoing, that at all times material
herein, the Assistant Secretary's procedures which antedated AVSCOM
clearly provided the Respondent, upon the filing of an RA petition,
with access to representation proceedings which would have resolved
any legitimate good faith doubt of the Respondent arising from the
subject reorganization. Under these circumstances, by failing to file
an appropriate representation petition (an RA petition) in this matter,
the Respondent was deemed to have accepted the risk of an unfair labor
practice finding consistent with the Council's rationale in its Decision
on Appeal in FLRC No. 74A-22.

To find that the Respondent's conduct herein constituted an
improper failure to accord the Complainant exclusive recognition it
must be ascertained whether the Respondent, subsequent to the reorgani-
zation and transfer of employees in April 1973, owed an obligation to
accord appropriate recognition to a labor organization qualified for.
such recognition with respect to DPDO employees at Aberdeen. In
rejecting the co-employer doctrine as fashioned and applied by the
Assistant Secretary in the instant case, which doctrine when applied
in this situation had the effect of establishing a bargaining obligation
on behalf of the Respondent, the Council noted that although both the
Respondent and the Army are components of the Department of Defense and
the latter may have been the progenitor of the reorganization, the
Respondent and the Army have separate missions, functions, regulationms,
administrations, and commands. Moreover, it noted that there was no
indication in the record that the Respondent and the Army either before
or after the reorganization shared any common control or direction over
either the 15 employees transferred to the Respondent or the remaining
approximately 1600 employees in the Army's bargaining unit., Accordingly,
the Council found that "DSA /Respondent/ and Army retained their separate
employing identities over their respective employees before and after
the reorganization and each component thus remained a separate employing
'agency' for the purposes of according exclusive recognition to the
labor organization representing its employees in an appropriate unit
under section 10 of the Order.”

In rejecting the co-employer doctrine in the circumstances of the
subject case, the Council noted that the "administrative difficulties'
of particular concern herein to the Assistant Secretary may be resolved,
in part, by prompt resort to procedures already provided for or
available under the Order. ''Among others," the Council suggested the
applicability of a "successorship" doctrine in reorganization
situations. In the Council's view, if an agency or employing entity
meets the below named requirements or criteria for determining successor-
ship, the gaining employer would take the place of the losing agency
or employing entity as a "successor" under Section 10(a) with the
substantive elements of recognition continuing without material change
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after the reorganization or the need for a new secret ballot election.
In the Council's view, the criteria for a finding of successorship are
met when: (1) the recognized unit is transferred substantially intact
to the gaining employer; (2) the appropriateness of the unit remains
unimpaired in the gaining employer; and (3) a question concerning
representation is not timely raised as to the representative status

of the incumbent labor organizationm.

Under the circumstances herein, and noting particularly that the
reorganization involved the transfer to the gaining employer of only a
small segment of those employees of the existing exclusively recognized
unit, I find that the recognized unit had not been transferred sub-
stantially intact to the gaining employer so as to meet the Council's
requirement for successorship in this regard. Accordingly, under the
circumstances herein, I find that the.Respondent is not a successor
employer within the meaning of the Council's decision. 7/

Accordingly, as under the Council's rationale the Respondent was
neither a co-employer nor a successor employer, I conclude that at all
times relevant herein it was under no obligation to accord the
Complainant recognition with respect to the DPDO employees. Conse-
quently, the Respondent’'s conduct herein cannot be deemed violative
of Section 19(a)(l) and 19(a)(5) of the Order.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 22-4027(CA)
be, and it hereby is, dismissed.

ltant Secretary of

Paul J. Fa ser, Jr., Assi
Labor for abor-Management Relations

Dated, Washington, D. C.
February 17, 1976

7/ 1In view of this finding, I find it unnecessary to make a deter-

~  mination as to the appropriateness of the DPDO bargaining unit
or whether a question concerning representation had been raised
timely with regard to such unit.
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February 17, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

GENERAL SERVICES ADMINISTRATION,
REGION 3
A/SLMR No. 616

This case arose as a result of a representation petition filed by
the American Federation of Government Employees, AFL-CIO,(AFGE)
seeking an election in a unit consisting of all employees assigned to
the Activity's Automated Data and Telecommunications Service, Tele-
communications Division Office in Richmond, Virginia. The Activity
took the position that the unit sought was not appropriate for the
purpose of exclusive recognition as the claimed employees do not
share a community of interest separate and apart from certain of its
other unrepresented employees in the Telecommunications Division and
that the establishment of such a fragmented unit would not promote
effective dealings and efficiency of agency operatioms.

The Assistant Secretary determined that the petitiomed for umit
was not appropriate for the purpose of exclusive recognition as the
claimed employees do not share a community of interest which is
separate and apart from certain other employees of the Activity. Im
this regard, he noted that all of the switchboards of the Maryland,
Virginia, and West Virginia Field Office, including the Richmond,
Virginia, switchboard to which the majority of the claimed employees
are assigned, are under the day-to-day direction of an Area Manager
and are subject to uniform personnel policies and practices as
implemented by him through the Regional Personnel Office. Also, the
employees of all of the switchboards have similar skills, they perform
their work based on standard operating procedures, and there has been
employee interchange from one switchboard to another. Further, the
Assistant Secretary concluded that the proposed fragmented unit could
not reasonably be expected to promote effective dealings and efficiency
of agency operations.

Accordingly, the Assistant Secretary ordered that the petition
be dismissed.



A/SLMR No. 616

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

GENERAL SERVICES ADMINISTRATION,
REGION 3

Activity
and Case No. 22-6292(RO)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer Howard
King. The Hearing Officer's rulings made at the hearing are free
from prejudicial error and are hereby affirmed.

Upon the entire record in this case, including a brief filed by
the Activity, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The Petitioner, American Federation of Government Employees,
AFL-CIO, herein called AFGE, seeks an election in a unit consisting
of all General Schedule employees assigned to the Activity's Automated
Data and Telecommunications Service, Telecommunications Division
Office, Richmond, Virginia, excluding management officials, employees
engaged in Federal personnel work in other than a purely clerical
capacity, guards, and supervisors as defined in the Order. The
Activity takes the position that the claimed unit is not appropriate
for the purpose of exclusive recognition as the petitioned for employees
do not share a community of interest that is separate and distinct
from certain other employees of the Activity's Telecommunications
Division and as the establishment of such a fragmented unit would not
promote effective dealings and efficiency of agency operations. In
this regard, the Activity contends that the smallest appropriate unit
would be a unit of all of its switchboard employees in its Maryland,
Virginia, and West Virginia Field Office.
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The majority of the employees in Region 3 of the General Services
Administration (GSA) are represented exclusively in 36 bargaining
units located throughout the Region. Within the Telecommunications
Division there are three units covering most of the employees in the
Division outside of the Maryland, Virginia, and West Virginia Field
Office. In this connection, two of these units are essentially field
office units which cover all of the switchboard employees therein.

Region 3 of GSA is headed by a Regional Administrator and has four
operational units designated as the National Archives and Records
Service, the Public Buildings Service, the Automated Data and Tele-
communications Service and the Federal Supply Service. The claimed
employees are located organizationally within the Telecommunications
Division, which is one of two divisions in the Automated Data and
Telecommunications Service. 1/

The record reveals that there are eight employees within the
petitioned for unit, including six telephone operators and one
communications clerk located at the Richmond, Virginia, switchboard,
which is organizationally part of the Activity's Maryland, Virginia,
and West Virginia Field Office. In addition, the claimed unit includes
one general communications operator located in Richmond, Virginia, who
is organizationally part of the Activity's Records Section. Both the
Chief of the Records Section and the Chief of the Maryland, Virginia
and West Virginia Field Office report upwards to the Chief of the
Telecommunications Division through the Chief of the Operational Branch.
As noted above, seven of the eight employees in the claimed unit are
attached to the Richmond, Virginia, switchboard, which is one of the
eight switchboards in the Maryland, Virginia, and West Virginia Field
Office, all of which receive their day-to-day direction from an Area
Manager. 2/

The record reflects that each of the switchboards has a Chief
Operator who has daily contact with the Area Manager. 1In additionm,
the larger switchboards, including the Richmond switchboard, have an
additional first line supervisor. The Chief Operator of each switch-
board is responsible for preparing the daily schedules, doing the
necessary paperwork, and granting annual leave of less than one week.
However, the Area Manager must approve annual leave of one week or
more, and he provides daily direction in operational matters which may
affect the daily schedules. While the Chief Operator may recommend
discipline, promotions, and the filling of vacancies, the record
reflects that the Area Manager must initiate the required paperwork
with the assistance of the Regional Personnel Office and any action to
be taken would issue under his name after several levels of concurrence.

1/ The other division is the Federal Data Processing Division.

2/ The other switchboards are located in Roanoke and Norfolk, Virginia,

Baltimore, Maryland, and Huntington, Morgantown, Charleston, and
Parkersburg, West Virginia,



The work performed by the telephone operators at all of the
Activity's switchboards is performed within nationally standardized
operating procedures, Record testimony established that there is
very little difference between switchboards and that, therefore, the
skills involved are essentially transportable. In this regard, it
was noted that while employees of the Richmond, Virginia, switchboard
have not been involved in any recent interchange, interchange has
occurred involving employees of the eight switchboards under the
Activity's Maryland, Virginia, and West Virginia Field Office,

With respect to the one employee designated as a general commu-
nications operator in Richmond, the Activity's organizational chart
indicates that this employee reports to a supervisory general commu-
nications operator in Richmond who, in turn, reports to the Chief of
the Records Section., Therefore, it appears that no single individual
in Richmond has supervisory authority over both the switchboard
employees and the general communications operator.

Based on the foregoing, I find that the petitioned for unit is
not appropriate for the purpose of exclusive recognition as the
claimed employees do not share a community of interest which is
separate and apart from certain other employees of the Activity. Thus,
the evidence establishes that all of the switchboards of the Maryland,
Virginia, and West Virginia Field Office, including the Richmond,
Virginia, switchboard, are under the Area Manager's day-to-day direction
and are subject to uniform personnel policies and practices as
implemented by him through the Regional Personnel Office. In addition,
the employees of all of the switchboards throughout the Region have
similar skills, they perform their work under standard operating
procedures, and there has been interchange of employees from one
switchboard to another. Moreover, in my view, the proposed fragmented
unit could not reasonably be expected to promote effective dealings
and efficiency of agency operations.

Accordingly, I shall order that the petition in the subject case
be dismissed.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 22-6292(RO)
be, and it hereby is, dismissed.

Dated, Washington, D. C.
February 17, 1976

: 6v&9¢LlA'
( Paul J. Fai&er,'Jr., Assiftant Secretary of
Labor for Labor-Management Relations
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February 17, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE ARMY,

U.S. ARMY ELECTRONICS COMMAND,
FORT MONMOUTH, NEW JERSEY
A/SLMR No. 617

This consolidated proceeding involved an RA petition filed by the
U.S., Army Electronics Command, Fort Monmouth, New Jersey (ECOM, Fort
Monmouth) claiming that because of a Department of Army decision on
January 11, 1973, to close a number of installations and institute
reduction-in-force actions, there existed a good faith doubt whether
the American Federation of Government Employees, Local 1498, AFL-CIO
(AFGE Local 1498) continued to represent all nonprofessional, non-
supervisory employees at the U,S. Army Electronics Command, Philadelphia
(ECOM, Philadelphia), Also involved was an unfair labor practice complaint
filed by the National Federation of Federal Employees, Local 476 (NFFE
Local 476), alleging that ECOM, Fort Monmouth, violated Section 19(a)(3)
of the Order by providing, after the closure of ECOM, Philadelphia,
payroll withholding services for union dues of AFGE Local 1498 members,
when such members were not in exclusively recognized units, while
denying the same services to NFFE Local 476 members.

The Administrative Law Judge concluded that the record established
that AFGE Local 1498's exclusively recognized unit at ECOM, Philadelphia,
ceased to exist as a distinct, separate and identifiable unit when
ECOM, Philadelphia's operations were merged with those of ECOM,

Fort Monmouth, during March 1974, 1In this regard, he noted that any
unit located at ECOM, Fort Monmouth, would be of such a substantially
different nature that it would, in effect, bear no relationship to

the former ECOM, Philadelphia, unit, and that an election in any such
unit would be unwarranted unless an appropriate petition was filed

for such a unit, Accordingly, the Administrative Law Judge recommended
that the RA petition herein be dismissed.

Regarding the unfair labor practice complaint, the Administrative
Law Judge noted that ECOM, Fort Mommouth, had acted in good faith by
complying with an agreed upon status quo policy of maintaining dues
withholding services for ECOM, Philadelphia, employees transferred to
ECOM, Fort Monmouth, pending the disposition of the representation
matter. As to NFFE Local 476's allegation that ECOM, Fort Monmouth's
suspension of dues withholding services for members of that union who
transferred out of the U,S. Army Communication Electronics School
(Signal School), a tenant organization at ECOM, Fort Monmouth, to some
other function at Fort Monmmouth, constituted disparate treatment, the
Administrative Law Judge found that the situation of ECOM, Philadelphia,
employees who were transferred with their function to Fort Monmouth,
and thereby might still constitute an existing unit, was basically



different from the Signal School employees herein who chose to
transfer out of their existing unit to other Fort Monmouth operations
rather than transfer with their functions as part of a reorganization

to Fort Gordon, Georgia. He, therefore, recommended that the complaint
be dismissed.

Upon consideration of the Administrative Law Judge's Recommended
Decision and Order, and the entire record in the cases, including the
Complainant's exceptions and supporting brief, the Assistant’ Secretary
adopted the Administrative Law Judge's findings, conclusions and
recommendations that the RA petition and the complaint be dismissed
in their entirety,

_2-

A/SLMR No. 617
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
DEPARTMENT OF THE ARMY, !J
U.S. ARMY ELECTRONICS COMMAND,
FORT MONMOUTH, NEW JERSEY
Activity-Petitioner
and Case No. 32-3774(RA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1904, AFL-CIO

Intervenor
and

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 476

Intervenor
and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1498, AFL-CIO

Party~in-Interest
DEPARTMENT OF THE ARMY,
U.S. ARMY ELECTRONICS COMMAND,
FORT MONMOUTH, NEW JERSEY

Respondent

and Case No. 32-3647(CA)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 476

Complainant

and

1/ The name of the Activity-Petitioner in Case No. 32-3774(RA) and
the Respondent in Case No. 32-3647(CA) has been corrected to
reflect the correct designation.
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AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1498, AFL-CIO

Party-in-Interest

DECISION AND ORDER

On October 3, 1975, Administrative Law Judge Samuel A. Chaitovitz
issued his Recommended Decision and Order in the above-entitled pro-
ceedings, finding that the Respondent had not engaged in the unfair
labor practices alleged in the complaint, and recommending that the
complaint in Case No. 32-3647(CA) and the RA petition in Case No. 32-
3774(RA) be dismissed in their entirety. Thereafter, the Complainant
filed exceptions and a supporting brief with respect to the
Administrative Law Judge's Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Admin-
istrative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon consideration
of the Administrative Law Judge's Recommended Decision and Order, and
the entire record in the subject cases, including the exceptions and
supporting brief filed by the Complainant, I hereby adopt the findings,
conclusions and recommendations of the Administrative Law Judge.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 32-3774(RA) be,
and it hereby is, dismissed.

IT IS FURTHER ORDERED that the complaint in Case No. 32-3647(CA)
be, and it hereby is, dismissed.

Dated, Washington, D.C.

February 17, 1976 g .
o_.,ﬁg]. Ot L.

(Paul J. Faiser, Jr., Assfstant Secretary of
Labor for Labor-Management Relations

-2-
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February 17, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

NORFOLK NAVAL SHIPYARD,
PORTSMOUTH, VIRGINIA
A/SLMR No. 618

This case involved an unfair labor practice complaint filed by
the Tidewater Virginia Federal Employees Metal Trades Council, AFL-CIO,
(Complainant) alleging that the Respondent violated Section 19(a)(2)
of the Order by failing or refusing to rehire Frank J. Nowak because
of his union activities.

In recommending that the complaint be dismissed in its entirety,
the Administrative Law Judge concluded that there was insufficient
evidence to support a finding that Respondent had failed or refused
to rehire Nowak because of his membership in, or activities on behalf
of, the Complainant. In this regard, the Administrative Law Judge
rejected the Complainant's allegation of union animus based on state-
ments alleged to have been made by Nowak's supervisor, noting that the
alleged statements occurred more than two years prior to the alleged
unfair labor practice, and that, subsequent to the alleged statements,
the supervisor had recommended Nowak for a temporary promotion and
had retired prior to the alleged failure or refusal to rehire Nowak.
The Administrative Law Judge also rejected the Complainant's contention
that Nowak was more qualified than any of the crane operators who were
hired, noting that the new hires had been properly hired from a Civil
Service Commission certificate, and that, although Nowak could have
been rehired by lateral transfer, the Respondent was under no obligation
to do so.

The Assistant Secretary adopted the findings, conclusions, and
recommendations of the Administrative Law Judge and ordered that the
complaint be dismissed in its entirety.




A/SLMR No. 618

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

NORFOLK NAVAL SHIPYARD,
PORTSMOUTH, VIRGINIA

Respondent

and Case No. 22-5387(CA)

TIDEWATER VIRGINIA FEDERAL EMPLOYEES
METAL TRADES COUNCIL, AFL-CIO

Complainant

DECISION AND ORDER

On October 30, 1975, Administrative Law Judge Robert J. Feldman
issued his Recommended Decision and Order in the above-entitled
proceeding finding that the Respondent had not engaged in the unfair
labor practices alleged in the complaint, and recommending that the
complaint be dismissed in its entirety. Thereafter, the Complainant
filed exceptions with respect to the Administrative Law Judge's
Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Adminis-
trative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon consider-
ation of the Administrative Law Judge's Recommended Decision and Order
and the entire record in the subject case, including the Complainant's
exceptions, I hereby adopt the Administrative Law Judge's findings,
conclusions and recommendatioms.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No, 22-5387(CA) be,
and it hereby is, dismissed.

Dated, Washington, D. C.
February 17, 1976

Jr., Assi‘ tant Secretary of

Labor for/Labor-Management Relations
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OFrFicB oF ADMINISTRATIVE LAwW JuDces

Suite 700-1111 20th Street, N.W.
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In the Matter of

NORFOLK NAVAL SHIPYARD
PORTSMOUTH, VIRGINIA
Respondent

and Case No. 22-5387(CA)

TIDEWATER VIRGINIA FEDERAL EMPLOYEES

METAL TRADES COUNCIL, AFL-CIO
Complainant
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A. Gene Niro, Esq.
Branch Representative
Branch Regional Office of Civilian
Manpower Management
Department of the Navy
495 Summer Street
Boston, Massachusetts 02210
For the Respondent

Larry L. Eubanks, Esq.
Suite 503, N.C. National Bank Plaza
Winston-Salem, North Carolina 27101
For the Complainant

ROBERT J. FELDMAN
Administrative Law Judge

Before:

RECOMMENDED DECISION AND ORDER

Statement of the case

This proceeding is brought pursuant to the provisions of
Executive Order 11491 (herein called the Order). The original
complaint was filed July 11, 1974; an amended complaint was
filed July 31, 1974; and a second amended complaint was filed
October 9, 1974. The complaint as amended was dismissed by
the Assistant Regional Director for Labor-Management Services,
Philadelphia Region, but upon Complainant's request for review,



the Assistant Secretary of Labor for Labor-Management Relations
fqund that there was a reasonable basis for the complaint and
directed that it be reinstated.

The complaint as amended alleges an unfair labor practice
gnder Section 19(a) (2) of the Order. The gravamen of the action
is the charge that the Respondent discouraged membership in the
Complainant union by discrimination in regard to hiring in that
it failed or refused to re-hire one Frank J. Nowak, a former
president and chief steward of Local 710, because of his union
activities.

Pursuant to Order Reinstating the Complaint and Notice
of Hearing dated March 24, 1975, and subsequent orders re-
scheduling the hearing, the undersigned held a hearing in
this matter on July 29, 1975, at the United States Courthouse
in Norfolk, Virginia. Both parties were represented by counsel
at the hearing, were afforded full opportunity to be heard, to
adduce evidence and to examine and cross-examine witnesses.
Thereafter, counsel for the respective parties filed briefs
which have been duly considered.

Upon the entire record in this case, from my observation
of the witnesses and their demeanor, and from all of the testi-
mony and evidence adduced at the hearing, I make the findings
of fact, reach the conclusions of law, and submit the recom-
mendation set forth below.

Findings of Fact

1. At all pertinent times, the Complainant was and
is a certified exclusive representative of certain classes
or crafts of employees of the Respondent; Local 710 is an
Operating Engineers' union affiliated with the Complainant.
Nowak has been a member of that union for some 33 years and
was an officer for six years. From 1971 to 1974 he was
president and chief steward of the Local.

2. Nowak was employed by Respondent at its shipyard
in Portsmouth, Va. continuously from 1959 until April, 1973.
For seven years he was a crane operator with the title of
Engineman, H. & P. In 1967, he was promoted to Crane Dis-
patcher

114

- 3 -

3. Prior to 1971, Nowak had made complaints to manage-
ment about not receiving his fair share of overtime and about
being underpaid. He had also filed complaints alleging that
he had been discriminated against because he was Catholic and
not a Mason, but upon investigation, such complaints were not
upheld.

4. During 1971 and the early part of 1972, in his
capacity as chief steward of the Local, Nowak represented
eight black employees in their prosecution of grievances
based on discrimination in promotion. After protracted dis-
cussions with representatives of management, the matter
culminated in a conference held in February, 1972, with
Admiral Adair, then commanding officer of the Shipyard, and
attended by Nowak and H.R. Simpson, his group superintendent,
among others. Contrary to Simpson's expressed views, the
Admiral directed that the black employees be made eligible
for promotion. Several days later, Simpson told Nowak in
the presence of other employees that he would never, never
forgive Nowak for what he had done.

5. In January, 1972, Nowak was promoted from Crane
Dispatcher to Shop Planner (Heavy Duty Equipment Mechanic),
but after a few weeks was restored at his own reguest to the
position of Crane Dispatcher.

6. In March, 1972, Nowak was promoted from Crane
Dispatcher (WG 11) to Operating Engineering (Hoisting
Equipment Instructor) (WG 12) for a period not to exceed
four months. This temporary promotion was requested by
Simpson with the consent of Nowak and was approved by the
public works officer, who had been one of the participants
in the February meeting with Admiral Adair.

7. On May 12, 1972, Simpson retired from the Shipyard.

8. Under date of May 28, 1972, upon termination of
the temporary assignment as an instructor, Nowak was re-
assigned on a Reduction-in-Force to the position of Operating
Engineer (Stock-piling), with the same grade and salary he
had as Crane Dispatcher. He was assigned to work in the
salvage yard.




9. In January of 1973, it was announced that operation
of the salvage yard was to be taken over by the Defense Supply
Agency. Shortly afterwards, Nowak was notified that his posi-
tion was identified with that transfer of function. Nowak
protested that action and a Civil Service Commission hearing
was beld on April 19, 1973, with respect to the identification
of his position with the transfer. His protest was denied.

He was separated from the Shipyard@ on April 22, 1973, by
transfer of function to the Defense Supply Agency.

i 10. Since April, 1973, Nowak has been employed con-
tinuously at the Defense Supply Agency. As an employee of
that Agency, he was not eligible to function as chief steward
of Local 710 at the Shipyard.

11. During his years at the Shipyard, Nowak was rec-
ognized as a highly qualified crane operator, and at the
Civil Service Commission hearing, the authorized personnel
classification official for the Shipyard testified that he
thought Nowak was unquestionably one of the most capable
crane operators in the yard.

12. 1In October and November, 1973, Nowak filed appli-
cations for re-apvointment at the Shipyard. He was assured
by the commander of the yard that he would be given proper
consideration for transfer from the Defense Supply Agency to
the Shipyard as vacancies should occur for which he qualified.

13. In March, April and June of 1974, in response to
requests of the Shipyard, the Civil Service Commission certi-
fied a total of 21 eligible candidates for the position of
Crane Operator (WG 11).

14. 1In May, 1974, the Shipyard advertised in newspapers
and on television that there were openings for skilled journey-
man mechanics, among them Crane Operators.

15. Between April 21, 1974, and July 25, 1974, the
Shipyard hired nine Crane Operators (WG 11), one by transfer
from another Navy activity and eight from the Civil Service
certifications. Nowak's name was not included in any of the
Civil Service certificates and he has not been hired.
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16. In the opinion of the current president of the
Operating Engineers Local, three of the men hired as crane
operators in 1974, are considerably less qualified than
Nowak. None of the crane operators hired in 1974 were then
licensed to operate the cranes used in the Shipyard.

Conclusions of Law

Section 19(a) (2) of the Order provides:

"Agency management shall not ...
encourage or discourage member-
ship in a labor organization by
discrimination in regard to hiring,
tenure, promotion, or other con-
ditions of employment;"

Although it is suggested in Respondent's brief that Nowak's

representation of other employees in grievance matters was not
extensive, the evidence is overwhelming that for purposes of
establishing the likelihood of discouragement of union member-
ship by discrimination, Nowak engaged in the requisite activ-
ity on behalf of the union and Respondent had the requisite
knowledge of such activity. Bearing in mind that the validity
or propriety of Nowak's termination by transfer of function

to the Defense Supply Agency is not here under consideration,
the essential issue for determination is whether Nowak was

not re-hired because of his union activities.

Since Section 8(a) (3) of the National Labor Relations
Act, 29 U.S.C. 158(a) (3), is substantially the same as
Section 19 (a) (2) of the Order, decisions under that provision
in the private sector, while not binding upon the Assistant
Secretary, provide guidance in similar controversies under
the Order. See, e.g., Veterans Administration, Veterans
Benefits Office, A/SLMR No. 296. Consequently, the following
analytical comment is applicable:

"The language of Section 8(a) (3)
is not ambiguous. The unfair
labor practice is for an employer
to encourage or discourage member-
ship by means of discrimination.
Thus this section does not outlaw
all encouragement or discourage-
ment of membership in labor organ-
izatzations; only such as is accom-
plished by discrimination is pro-
hibited. Nor does this section



outlaw discrimination in employment
as such; only such discrimination as
encourages or discourages membership
in a labor organization is proscribed."

Radio Officers Union, etc. v. NLRB, 347 U.S. 17, 42-43, 33 LRRM
2417, 2427 (1954).

The test, therefore, is the "true purpose" or "real motive"

in hiring or firing, and a violation of the Section requires

an affirmative showing of a motivation of encouraging or dis-
couraging union status or activity. Local 357, International
Brotherhood of Teamsters, etc. v. NLRB, 365 U.S. 667, 47 LRRM
2906 (1961). Complainant thus has the burden under 29 C.F.R.
§203.15 of proving by a preponderance of the evidence that in

not rehiring him, Respondent was motivated by anti-union animus.

See Bureau of District Office Operations, Social Security
Administration, Department of Health, Education and Welfare,
A/SLMR No. 563.

While direct evidence of motivation is not an indispen-
sable element and circumstantial evidence is acceptable, the
evidence must do more than give rise to a mere suspicion; it
must furnish a substantial factual basis from which the fact
in issue can reasonably be inferred. NLRB v. Shen-Valle
Meat Packers, Inc., 211 F.2d 289, 33 LRRM 2769 (4th Cir. 1954).
In essence, the evidence from which Complainant seeks to draw
an inference of animus consists essentially of Simpson's
statement that he would never forgive Nowak for what he had
done in taking the minority grievances right up to the Admiral
(and presumably discomfitting Simpson), and the opinion of
Nowak's successor as president of the Local to the effect
that three of the employees hired by the Shipyard subsequent
to the filing of Nowak's application for re-transfer were not
as highly qualified as Nowak.

It is significant, however, that Simpson made his state-
ment in February, 1972; that he retired from the Shipyard in
May, 1972; and that in the interim, Nowak was temporarily
promoted at Simpson's request. Since the alleged discrimina-
tory conduct, (consisting of the failure to re-employ Nowak
when other crane operators were hired) did not occur until the

Spring of 1974, some two years later, the timing of Respondent's

conduct is clearly not a circumstance from which the required
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animus might be inferred. See Department of the Navy, Hunters
Point Naval Shipyard, A/SLMR No. 373. 1In fact, the sequence
of events would tend to negate such an inference.

The hiring of persons with less experience than Nowak
in the operation of cranes does not of itself give rise to
an inference of discrimination, other than the unavoidable
exercise of selective judgment inherent in the hiring of
any personnel where there is more than one applicant for a
vacancy. Since the employees were hired from a Civil Service
certificate, their qualifications had already been approved
as required under applicable regulations. Although it was
possible to hire Nowak by lateral transfer from the Defense
Supply Agency, Respondent was under no obligation to do so,
and in hiring other men whose names duly appeared on the
certificate, Respondent cannot be said to have exercised
unsound business judgment. While the Order shields employees
from discrimination because of the exercise of protected
activities, it should not be interpreted so as to effectuate
the granting of a preference to a union official in hiring
or promotion. To establish a violation, there must be
sufficient proof that the non-selection was based on dis-
criminatory considerations. Office of Economic Opportunity
Region V, A/SLMR No. 477.

Complainant's reliance on NLRB v. Great Dane Trailers,
Inc., 388 U.S. 26, 65 LRRM 2465 (1967), is not justified.
The circumstances of this case do not reflect discrimination
so inherently destructive of important employee rights as to
obviate the necessity of proof of anti-union motivation. Even
if it be assumed that it was proved that Respondent engaged in
discriminatory conduct which would have adversely affected
employee rights to some extent, Respondent, by showing that it

hired others in accordance with Civil Service rules, has sustained

the burden imposed by Great Dane Trailers of establishing that
it was motivated by legitimate objectives.
here is devoid of the requisite substantial evidentiary basis
to support a finding of improper motivation for the failure
to re-hire Nowak. See Dubin-Haskell Lining Corp. v. NLRB,
375 F.2d 568, 64 LRRM 2757 (4th Cir. 1967); Riggs Distler &

Company v. NLRB, 327 F.2d 575, 55 LRRM 2145 ZZtg Cir. 1963);

I therefore conclude that upon all the evidence adduced,
it has not been shown that the failure to re-employ Nowak
constituted discrimination that discouraged membership in
the union, nor that such failure discouraged membership in the

In short, the record



union by means of discrimination. Consequently, a violation
of Section 19(a) (2) of the Order has not been proved.

RECOMMENDATION

On the basis of the foregoing findings and conclusions,
I hereby récommend to the Assistant Secretary that the com-
plaint herein be dismissed in its eptirety.

Adninistrative Law Judge

Dated: October 30, 1975
Washington, D.C.
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February 26, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

SOCIAL SECURITY ADMINISTRATION,
MID-AMERICA PROGRAM CENTER, BRSI,
KANSAS CITY, MISSOURI

A/SLMR No. 619

This case involved an unfair labor practice complaint filed by the
Social Security Local 1336, American Federation of Government Employees,
AFL-CIO, (AFGE) alleging that the Respondent violated Section 19(a)(1l),
(2) and (6) of the Order by denying the AFGE's request for a chart of
performance appraisals in connection with the processing of a grievance
and by the alleged statements of a supervisor that an employee was
denied a promotion because of her union activities.

The Administrative Law Judge recommended that the complaint be
dismissed. In this regard, based on credibility determinations, the
Administrative Law Judge found that the AFGE had failed to sustain its
burden of proof in establishing its Section 19(a)(l) and (2) allegation
that the employee involved was denied a promotion because of her union
activities. As to the allegation of violation of Section 19(a)(l) and (6),
while rejecting the Respondent's contention that Section 19(d) of the Order
precluded the complaint, the Administrative Law Judge found that the chart
was not timely requested since it was not requested until a month after the
presentation of the grievance at an advisory arbitration hearing. In
addition, the Administrative Law Judge noted tkat, in any event, the AFGE
had not requested the information in a '"sanitized" form. In adopting the
Administrative Law Judge's Recommended Decision and Order, the Assistant
Secretary noted, contrary to the dicta of the Administrative Law Judge, that
if the AFGE had requested the chart in a timely manner, the fact that
the information was not requested in a "sanitized" form would not warrant a
denial of the request in toto, and would not require the exclusive represen-
tative to make a second request for the information in a "sanitized" form.

Under these circumstances, and noting particularly the absence of
exceptions, the Assistant Secretary ordered that the unfair labor practice
complaint be dismissed.



A/SLMR No. 619

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

SOCIAL SECURITY ADMINISTRATION,
MID-AMERICA PROGRAM CENTER, BRSI,
KANSAS CITY, MISSOURI

Respondent

and Case No. 60-3837(CA)

SOCIAL SECURITY LOCAL 1336,
AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO

Complainant

DECISION AND ORDER

On December 9, 1975, Administrative Law Judge Milton Kramer
issued his Recommended Decision and Order in the above-entitled
proceeding, finding that the Respondent had not engaged in the unfair
labor practices alleged in the complaint and recommending that the
complaint be dismissed in its entirety. No exceptions were filed to
the Administrative Law Judge's Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Adminis-
trative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon considera-
tion of the Administrative Law Judge's Recommended Decision and Order
and the entire record in the subject case, and noting particularly that
no exceptions were filed, I hereby adopt the findings, 1/ conclusions
and recommendations of the Administrative Law Judge, 2/ except as
modified below.

1/ With respect to the adoption of the Administrative Law Judge's

- credibility findings that neither employee Gough nor Head Steward
Cook requested the chart in question at the March 21, 1974, meeting
and that Section Chief Harris did not say or infer that Gough's
union activities had affected her performance rating or promotion,
see Navy Exchange, U.S. Naval Air Station, Quonset Point, Rhode
Island, A/SLMR No. 180.

2/ On page 6 of his Recommended Decision and Order, the Administrative

- Law Judge inadvertently referred to '"Section 19(a)(b)" of the Order,
rather than Section 19(a)(6). This inadvertence is hereby
corrected.
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I agree with the Administrative Law Judge that, under the circum-
stances herein, the Respondent's refusal to furnish the chart of per-
formance appraisals was not violative of the Order as such request was
made after the close of the advisory arbitration hearing involved herein,
and there was no showing that receiving the requested information at that
stage of the proceedings would have satisfied anything more than the
Complainant's academic interest. However, I specifically reject the
Administrative Law Judge's dicta that even if the request herein had been
timely the Respondent would not have violated Section 19(a)(6) of the
Order as such request was not for a "sanitized" version of the chart.,
Thus, it has been held previously that where there is a specific request
for relevant and necessary information which, under normal circumstances,
would be required to be produced, the fact that such information may have
to be "sanitized" prior to its being made available to the employees'
exclusive representative does not warrant a denial of the request in toto,
and does not require that the exclusive representative make a second
request for the information in a "sanitized" form. See United States
Department of Agriculture, Forest Service, Pacific Southwest and Range
Experiment Station, Berkeley, California, A/SLMR No. 573, at footnote 1.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 60-3837(CA)
be, and it hereby is, dismissed.

Dated, Washington, D.C.
February 26, 1976

CR| Feme

Paul J. F¢sser, Jr., Aspistant Secretary of
Labor forlLabor-Management Relations
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February 26, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U. S. DEPARTMENT OF COMMERCE,
U. S. MERCHANT MARINE ACADEMY,
KINGS POINT, NEW YORK

A/SLMR No. 620

This case involved unfair labor practice complaints filed by
United Federation of College Teachers, U. S. Merchant Marine Academy
Chapter, Local 1460 of NYSUT, NEA/AFT, AFL-CIO (Complainant) alleging
that Respondent,U. S. Department of Commerce,violated Section 19(a)(l)
and (6) of the Order by engaging in dilatory actionms in negotiating
regarding ecomonic proposals, and that Respondent,U, S. Merchant
Marine Academy,violated Sections 19(a)(l), (5) and (6) of the Order
by unilaterally terminating the parties' negotiated agreement and by
engaging in such conduct in an effort to affect the Agency's position
during bargaining.

In recommending that the complaints be dismissed in their entirety,
the Administrative Law Judge concluded that the evidence established
that, while the Respondents were engaged in 'hard bargaining" with the
Complainant, they were making a good faith effort to resolve the parties’
differences. In this regard, he found that the Respondents were willing
to meet and confer at reasonable times with the Complainant, and that
there were many meetings between the parties at which a number of
concessions were made by both sides. Further, it was noted the
Respondents suggested that the services of the Federal Mediation and
Conciliation Service be sought to help resolve the parties' dispute.

The Administrative Law Judge further found that the action of
Respondent Academy in terminating the parties' negotiated agreement
did not violate Sections 19(a)(l), (5) and (6) of the Order as the
Academy did not withdraw recognition from the Complainant as the
exclusive representative of the unit employees. Nor did it attempt to
avoid bargaining with the Complainant. 1In this regard, he found that
the Academy followed the procedures for termination outlined in the
agreement for the purpose of negotiating a new agreement which would
conform in all respects with the Executive Order.

The Assistant Secretary adopted the findings, conclusions and
recommendation of the Administrative Law Judge and ordered that the
complaints be dismissed in their entirety.
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A/SLMR No. 620
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
U. S. DEPARTMENT OF COMMERCE,
U. S. MERCHANT MARINE ACADEMY,
KINGS POINT, NEW YORK

Respondent

and Case Nos. 30-5454(CA) and

30-5455(CA)
UNITED FEDERATION OF COLLEGE TEACHERS,
U. S. MERCHANT MARINE ACADEMY CHAPTER,
LOCAL 1460 OF NYSUT, NEA/AFT, AFL-CIO

Complainant

DECISION AND ORDER

On October 31, 1975, Administrative Law Judge Gordon J. Myatt
issued his Recommended Decision and Order in the above-entitled
proceeding, finding that the Respondent had not engaged in the unfair
labor practices alleged in the complaints and recommending that the
complaints be dismissed in their entirety. Thereafter, both the
Complainant and the Respondent filed exceptions with respect to the
Administrative Law Judge's Recommended Decision and Order. The
Respondent also filed an answering brief to Complainant's exceptioms.

The Assistant Secretary has reviewed the rulings of the Adminis-
trative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon consid-
eration of the Administrative Law Judge's Recommended Decision and
Order and the entire record in the subject cases, including the
Complainant's and the Respondent's exceptions and the Respondent's
answering brief to the Complainant's exceptions, I hereby adopt the
Administrative Law Judge's findings, conclusions, and recommendatioms.

ORDER

IT IS HEREBY ORDERED that the complaints in Case Nos. 30-5454(CA)
and 30-5455(CA) be, and they hereby are, dismissed.

Dated, Washington, D. C.
February 26, 1976

-

Paul J. Passér, Jr., fssistant Secretary of
Labor for Labor-Management Relations




February 26, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER CLARIFYING UNIT
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
SOCIAL SECURITY ADMINISTRATION, BUREAU OF
FIELD OPERATIONS, DISTRICT OFFICE,
MINNEAPOLIS, MINNESOTA

A/SIMR No. 621

This case involved a petition for clarification of unit (CU) filed
by the Activity-Petitioner seeking to exclude two Operations Analysts
from the exclusively recognized unit. 1In this regard, the Activity-
Petitioner contended that the Operations Analysts, a position created at
the Activity in December 1974, were both management officials within the
meaning of the Order and confidential employees. Contrary to the
Activity-Petitioner, the incumbent exclusive representative, the
American Federation of Government Employees, AFL-CIO, Local 3129, (AFGE)
contended that the employees in question were neither management
officials nor confidential employees and should remain in the unit.

The Assistant Secretary found that the two Operations Analysts were
not management officials within the meaning of the Order. In his view,
the evidence did not establish that these employees had authority to
make, or influence effectively, Activity policies with respect to
personnel, procedures, or programs. Thus, in regard to their official
duties, the record revealed Operations Analysts spent some 80 percent of
their time conducting statistical type reviews and that in the prep-
aration of statistical analyses and other reports and recommendations
the Operations Analysts served as experts or resource persons rendering
resource information with respect to implementation of existing policies.

The Assistant Secretary concluded also that the evidence failed to
establish that the Operations Analysts were confidential employees in
that they did not serve in a confidential capacity to individuals
involved in formulating and effectuating management policies in the
field of labor relatioms.

Accordingly, the Assistant Secretary clarified the exclusively
recognized unit by including in the unit the employees classified as
Operations Analysts.
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A/SLMR No. 621
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
SOCIAL SECURITY ADMINISTRATION, BUREAU OF
FIELD OPERATIONS, DISTRICT OFFICE,
MINNEAPOLIS, MINNESOTA

Activity-Petitioner
and Case No. 51-3089(CU)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 3129

Labor Organization

DECISION AND ORDER CLARIFYING UNIT

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer Charles R.
Gupton. The Hearing Officer's rulings made at the hearing are free from
prejudicial error and are hereby affirmed. 1/

Upon the entire record in this case, including briefs submitted by
the parties, the Assistant Secretary finds:

The Activity-Petitioner, herein also called the Activity, filed a
petition for clarification of unit (CU) seeking to exclude the newly
created position of Operations Analyst, established nationwide by the
Social Security Administration in December 1974, from the exclusively
recognized unit represented by the American Federation of Government
Employees, AFL-CIO, Local 3129, herein called AFGE. 2/ In this regard,

1/ 1Inasmuch as the instant petition was filed for the purpose of

clarifying the status of certain specific employees of the Activity-
Petitioner, and as the testimony presented at the hearing was
directed solely to the duties of those particular employees, my
findings in this proceeding are not to be deemed necessarily
determinative of the status of employees in similarly designated
positions in other District Offices of the Social Security
Administration.

2/ On April 6, 1971, the AFGE was certified as the exclusive represen-

tative in a unit of all nonprofessional General Schedule and Wage
Board employees stationed at the Social Security Administration
District, Minneapolis, Minnesota.



the Activity contends that its two Operations Analysts, Muriel Brandsrud
and Marie Gehl, are management officials and confidential employees and
should, therefore, be excluded from the certified unit. Conversely, the
AFGE contends that the aforementioned employees are neither management

officials nor confidential employees and should remain in the certified
unit.

The mission of the Activity involves essentially the handling of
claims regarding retirement survivors, disability insurance benefits,
the Medicare Program and the Supplemental Security Program. The evidence
indicates that the two Operations Analysts, GS-105-10, at issue report
directly to the District Manager and act in a technical resource capacity.
In this regard, the record reveals that they conduct quality control and
operations analysis activities in connection with workload processing
and other operating concerns in the district, including its three branch
offices. The evidence establishes that the Operations Analysts spend in
excess of 80 percent of their time conducting statistical type reviews
in which they review a random sampling of case folders, check for errors,
and compile a statistical analysis to reflect the percentage of errors
derived from the sampling. Although material developed by such studies
may be used by supervisors in assessing individual performances, the
record reveals that the primary purpose of such reviews is to detect
error ratios and'trends in production quality and not to evaluate work
of individual employees. In addition to statistical type reviews, the
Operations Analysts conduct regular and special studies on various
matters regarding workload processing. The record indicates that,based
on these studies, the Operations Analysts may make recommendations with
respect to workload processing, training, and equipment, and that such
recommendations are usually adopted by the District Manager. The record
reveals also that these recommendations consist essentially of ways in
which existing office procedures may be improved within established
regulations and manual procedures. Further, there is evidence that the
Operations Analysts may directly remind employees of procedures or
directives which the employees have overlooked or failed to follow.

Based on the foregoing circumstances, I find that the Operations
Analysts at issue are not management officials within the meaning of the
Executive Order. Thus, in my view, the evidence establishes that such
employees do not have the authority to make, or influence effectively,
Activity policies with respect to personnel, procedures, or programs.
Rather, I find that in their various job functions they serve as experts
or resource persons rendering resource information or recommendations
with respect to the implementation of existing policies. 3/

3/ See Department of Health, Education and Welfare, Office of the
Secretary, Headquarters, A/SIMR No. 596; United States Department
of Health, Education and Welfare, Regional Office VI, A/SLMR No. 266;
and Department of the Air Force, Arnold Engineering Development
Center, Air Force Systems Command, Arnold Air Force Station,
Tennessee, A/SLMR No. 135.
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As noted above, the Activity-Petitioner asserts also that the
Operations Analysts are confidential employees. In this regard, it
contends that Operations Analysts: (1) have consulted with the AFGE
regarding "flag" procedures; 4/ (2) have attended a "closed" labor-
management meeting where office problems were discussed; (3) have attended
two meetings where grievances were discussed; and (4) have reviewed the
Activity's conformance or nonconformance with Article 18, Safety and
Health, of the parties' negotiated agreement. With regard to these
contentions, the record reveals that, although an Operations Analyst was
asked to check with the AFGE to obtain "input" on the "flag' procedures
the AFGE took no position on the "flag" procedures and, in fact, never
responded to the Operations Analyst because, in its view, the matter did
not affect the working conditions or personnel practices of unit employees.
In regard to the Activity's contention that the Operations Analysts
participated in a "closed" labor-management meeting involving confi-
dential labor-management matters, the record reflects that the meeting
involved concerned a memorandum from the AFGE local president to the
District Manager with respect to office problems as the AFGE viewed them;
the Operations Analysts did not see the memorandum prior to the meeting;
there is no evidence that they participated in the meeting, or that they

attended in any capacity other than as resource persons to provide information

with respect to operational matters raised by the AFGE's memorandum; 5/
and the memorandum in question was posted by the AFGE on its bulletin
board. With respect to the contention concerning the Operations Analysts
attendance at meetings where grievances were discussed, the evidence
indicates that Operations Analysts have never attended meetings where
formal grievances were discussed. Although Operations Analyst Marie

Gehl attended one meeting where an employee threatened to file a grievance
concerning employee work distribution, the evidence establishes that she
attended the meeting only to provide resource information concerning
agency workload distribution as outlined in a newly published Agency or
Activity guide. Nor is there any evidence that the Operations Analysts
would attend grievance proceedings other than as expert resource

persons. 6/ Finally, as to the Activity's contention regarding the
disputed employees having reviewed the Activity's conformance or non-
conformance with a provision of the parties' negotiated agreement, the
record reveals that Operations Analyst Marie Gehl was asked to review

the safety and health provisions of the parties' negotiated agreement to
evaluate compliance therewith. In my view, this direction to the Operations
Analyst was no more than an instruction to perform work within the
Operations Analyst's job requirements and represented the utilization of
Gehl as a resource person rather than as a managerial or confidential
employee. Moreover, the record reveals that the Operations Analysts
have never discussed labor relations matters, such as contract pro-
posals, with supervisors or with the District Manager.

4/ "Flag" procedures involve inter-office routing slips designed to

reflect the movement of case files through the Activity's office.

5/ See Department of Health, Education and Welfare, Office of the

Secretary, Headquarters, cited above.

6/ 1bid.



Accordingly, I find that the Operations Analysts are not confi-
dential employees, inasmuch as they do not serve in a confidential
capacity to an individual or individuals involved in the formulation and
effectuation of management policies in the field of labor relations. 7/
Therefore, they may not be excluded from the exclusively recognized unit
on this basis.

ORDER

IT IS HEREBY ORDERED that the unit sought to be clarified herein,
for which the American Federation of Government Employees, AFL-CIO,
Local 3129, was certified on April 6, 1971, be, and hereby is, clarified
by including in such unit the Operations Analysts of the Activity's
District Office.

Dated, Washington, D.C.
February 26, 1976

I< ] At Ln
aul J. Hasser, Jr., Afsistant Secretary of
Labor for Labor-Management Relations

1/ See Pennsylvania National Guard, Department of Military Affairs,
A/SLMR No. 376; The Department of the Treasury, U.S. Savings Bond
Division, A/SLMR No. 185; and Virginia National Guard Headquarters,
4th Battalion,lllth Artillery, A/SLMR No. 69.
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March 3, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE NAVY,

NAVAL ELECTRONICS LABORATORY CENTER,
SAN DIEGO, CALIFORNIA

A/SLMR No, 622

This case involved a petition filed by the California Teamsters
Public, Professional and Medical Employees Union, Local 911, seeking
an election in a unit of security guards employed by the Activity.
The Activity took the position, in agreement with the Intervenor,
American Federation of Government Employees, AFL-CIO, Local 2135, that
the unit sought was not appropriate for the purpose of exclusive recog-
nition as the employees in the claimed unit do not share a community of
interest and the claimed unit will not promote effective dealings and
efficiency of agency operations.

The Assistant Secretary found that the unit sought by the Petitioner
was not appropriate for the purpose of exclusive recognition as the claimed
employees did not share a community of interest which was separate and dis-
tinct from other employees of the Security Division. Thus, all of the em-
ployees of the Security Division, including the claimed employees, shared
a common mission and supervision, and essentially common areas of consid-
eration for both promotions and reductions-in-force. Further, there was
an integrated operation within the Security Division involving all of the
branches, and a career ladder existed which promoted transfer within the
branches as a common form - f career progression. Moreover, the Assistant
Secretary found that such a fragmented unit within the Security Division
would not promote effective dealings and efficiency of agency operationms.

Accordingly, under the circumstances herein, the Assistant Secretary
ordered that the petition be dismissed.



A/SLMR No. 622

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE NAVY,
NAVAL ELECTRONICS LABORATORY CENTER,
SAN DIEGO, CALIFORNIA 1/

Activity

and Case No. 72-5344

CALIFORNIA TEAMSTERS PUBLIC,
PROFESSIONAL AND MEDICAL EMPLOYEES
UNION, LOCAL 911 2/

Petitioner
and

AMERTCAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 2135

Intervenor
DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer Thomas R.
Wilson. The Hearing Officer's rulings made at the hearing are free
from prejudicial error and are hereby affirmed. ,

Upon the entire record in the subject case, including a brief
filed on behalf of the Activity, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.

2. The California Teamsters Public, Professional and Medical
Employees Union, Local 911, hereinafter called the Petitioner, seeks
an election in a unit consisting of all security guards employed by
the Activity, excluding supervisors, management officials, employees
engaged in Federal personnel work in other than a purely clerical
capacity, and professional employees. 3/ The Activity takes the

1/ The name of the Activity appears as amended at the hearing.

2/ The name of the Petitioner appears as amended at the hearing.

3/ The unit appears as amended at the hearing.
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position that the claimed unit does not meet the criteria set forth in
Section 10(b) of the Executive Order. Thus, the Activity contends that
the claimed unit of security guards will not ensure a clear and identi-
fiable community of interest and that it will not promote effective deal-
ings and efficiency of agency operations. In the Activity's view, only
an Activity-wide or division-wide unit will satisfy the Section 10(b)
criteria. The American Federation of Government Employees, AFL-CIO,
Local 2135, hereinafter called the Intervenor, essentially agrees with
the Activity's position. The Petitioner, on the other hand, contends
that the claimed unit of guards is a functional unit within the meaning
of Section 10(b) of the Order. In this regard, the Petitioner argues
that the recent amendment of Executive Order 11491, which lifted the
restriction regarding the representation of guards in mixed guard-non-
guard units, should not be interpreted as requiring that guards may not
be represented in separate units.

The record reveals that the Activity is engaged in a continuing
program of Naval fleet improvement by increasing management usage of
automated systems and reducing the size and complexity of hardware by
micro-electronics application. The role of the Chief Executive of the
Activity is actually filled by two persons, a military officer and a
civilian technician director, who act jointly in matters affecting the
Activity. Under the Chief Executive are six major departments and
seventeen staff offices which employ approximately 1550 employees. The
Administrative and Technical Support Department is one of the six major
departments reporting to the Chief Executive and is responsible for
providing Activity-wide support services. It is divided into twelve
offices and divisions, one of which is the Security Division. The em-
ployees in the unit sought are found in the Security Guard Branch which
is one of the four branches found in the Security Division. 4/

The primary functions of the claimed employees in the Security
Guard force involve the physical security of the Activity, the enforce-
ment of Federal regulations within the Activity, traffic control inves-
tigations, and the issuance of automobile decals. These functions are
interrelated with the primary functions of the Personnel Security and
Information Security Branches which involve, respectively, people-related
security investigations and information-related security investigations. 5/
In addition, because of the highly classified nature of the work performed,

4/ The other branches are the Personnel Security Branch, the Information
Security Branch, and the Fire Protection Force Branch. The record
reflects that the only Activity employees currently included in an
exclusively recognized unit are the employees of the Fire Protection
Force Branch who have been represented exclusively since 1964. This
unit presently is covered by a three year negotiated agreement.

5/ Specifically, the Persorihel Security Branch is involved in badge

issuance, visitor clearances, general personnel clearances, geneiral
security investigations, fingerprinting, and travel endorsements
for visiting officers. The Information Security Branch is respon-=
sible for classification management, industrial security, safe com-
bination and secure container control, and information security
regulations.
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the entire Activity is concerned with security, and, in this regard, vari-
ous employees throughout the Activity are assigned specific security related
functions in addition to their regular duties which overlap with the security
functions of the Security Division. The specific duties of the petitioned
for guards, who number some 52 of the 350 employees under the Security Divi-
sion Chief, include maintaining the various gates, patrolling the Activity's
perimeters, visitor clearance and escort services, night patrol of the secured
areas, and Activity-wide traffic control. The record reflects that most of
the above-mentioned duties are not performed exclusively by guards at the
Activity. Thus, gate maintenance, perimeter patrol, and traffic control also
are performed by the military and by guards employed by one of the Activity's
tenants. Security within the internal working areas is maintained by person-
nel designated as "area checkers," and the guard force only patrols these
areas at night when no one is on duty. The record reveals,in this latter re-
gard, that security violations found in internal working areas must be reported
by the guards to the Information Security Branch of the Security Division.
With respect to routine visitor clearances, the claimed guards would be in-
volved only at night when the Personnel Security Branch employees are not
available. During the regular working day, the Personnel Security Branch
issues the routine visitor clearances and its reception desk issues the
badges to the visitors. Badges may be returned by the visitors either to

the guard force or to the reception desk during the day and must be returned
to the guard post at night.

The record discloses that the budget for the Security Guard Branch is
allocated through the Security Division which receives an overall budget
allotment for security. Therefore, any operational matters involving
the expenditure of funds, such as overtime or additions to the guard
force's responsibilities, must be resolved with the active participation
of the Security Division Chief.

The area of consideration for promotions and reductions-in-force
is Activity-wide with respect to the claimed employees and a permanent
Activity-wide register has been developed to provide a large enough
pool of applicants for the guard positions because of the present high
rate of turnover. The record reveals that employees in non-guard posi-
tions have, as the result of past reductions-in-force, used their Activ-
ity-wide bumping rights to become guards and that guards could do the
same throughout the Activity with respect to positions for which they
qualify. In this connection, the only specific qualification for a guard
position at the Activity is skill in the use of a handgun which guards
are required to carry. 6/ Within the Security Division, the record dis-
closes that guards have a career ladder which includes the possibility
of their transfer to other branches of the division. Thus, a common

6/  Although the present guard chief is trying to establish formal
training requirements for guards, the only training now available
is "on-the-job."
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form of career progression for a guard would imciude a promotion to

guard sergeant or fireman as the first step in the career ladder. And the
second step of the ladder for a guard sergeant could include a lateral
transfer or a promotional transfer either to the Information or Personnel
Security Branches or a promotion within the security guard force. On

the other hand, for a fireman, the career ladder would be limited to
promotion within the Fire Protection Branch.

The evidence establishes that guards are subject to the same per-
sonnel policies and practices administered by the Activity's Civilian
Personnel Office as are other employees of the Security Division. 1In
addition, guards may serve on a rotational basis as the Security Divi-
sion representative on Activity-wide employee committees, they have the
same Activity-wide facilities and benefits available to them as other
Security Division employees, and there is evidence of active participa-
tion by guards in the Beneficial Suggestion Program which is administered
Activity-wide and in which other Security Division employees also parti-
cipate.

With respect to their working conditions, the record reveals that
the claimed guards must wear uniforms and are subject to specific groom-
ing standards. However, firemen in the Security Division and chauffers
are also subject to similar grooming standards and must wear uniforms.
Guards also are required to carry handguns, but they are not deputized
to arrest and they have minimal authority to use handguns in the line of
duty. Guards also work swing or rotating shifts, but the same is true
of the firemen in the Security Division and of other groups of em-
ployees throughout the Activity, such as those in the message center,
the computer center, and the micro-electronics laboratory.

Based on all of the foregoing circumstances, I find that the peti-
tioned for unit is not appropriate for the purpose of exclusive recogni-
tion. Thus, all of the employees of the Security Division, including
the claimed employees, share a common mission, common supervision,
essentially common areas of consideration for purposes of promotion and
reduction-in-force, and common personnel policies and practices. In
addition, there is an integrated operation in the Security Division among
the various branches and a divisional career ladder promotes the transfer
of guards to other branches of the Security Division as a common form of
career progression. Under these circumstances, I find that employees in
the claimed unit do not share a community of interest separate and
distinct from other employees of the Security Division. Moreover, in my
view, such a fragmented unit within the Security Division would not
promote effective dealings or efficiency of agency operations. Accord-
ingly, as the unit sought is inappropriate for the purpose of exclusive
recognition, I shall order that the petition herein be dismissed. 7/

l/ This is not to say, however, that under no circumstances may a unit

of guards constitute a separate appropriate functional unit within
the meaning of Section 10(b) of the Order. Thus, the disposition

in the instant case is based solely upon the particular circumstances
involved.
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ORDER

‘IT IS HEREBY ORDERED that the petition in Case No. 72-5344 be,
and it hereby is, dismissed.

Dated, Washington, D.C. m
March 3, 1976

A e £

///7P3h1 J. Fassey, Jr., Assistant[Secretary of
Labor for Labbr-Management Relations
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March 3, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE AIR FORCE,

4392d AEROSPACE SUPPORT GROUP,
VANDENBERG AIR FORCE BASE, CALIFORNIA
A/SLMR No. 623

This case involved an unfair labor practice complaint filed by
the National Federation of Federal Employees, Local 1001 (Complainant)
alleging that the Respondent violated Section 19(a) (1), (2), and (6)
of the Order. The Administrative Law Judge found the Complainant was
contending essentially that the Respondent followed a course of con-
duct of bargaining in bad faith. In this connection, the Administrative
Law Judge found that the Complainant was alleging, in substance, that
Respondent's bad faith was demonstrated by: (1) proposing to establish
a "Personnel Policy Review Committee" (PPRC) dealing with employee-
management relations and establishing similar organizations for the
purpose of bypassing the Complainant in dealings with employees; (2)
bypassing the Complainant's President by selecting other local officers
to help develop the PPRC idea; (3) cancelling a formal negotiating ses-
sion in order to hold a "consultation" meeting regarding the PPRC plan;
(4) offering proposals during negotiations it "knew" would be unaccept-
able to the Complainant; and (5) refusing to utilize fully negotiating
time by failing to discuss negotiable matters which were not on the
agenda for a particular negotiating session.

The Administrative Law Judge recommended dismissal of all the
allegations against the Respondent. He found, in this regard, that
the Complainant had not proven by a preponderance of evidence the
allegations encompassed by the complaint.

The Assistant Secretary adopted the Administrative Law Judge's
findings, conclusions, and recommendations and, accordingly, ordered
that the complaint be dismissed in its entirety.




A/SIMR No. 623

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE AIR FORCE,
4392d AEROSPACE SUPPORT GROUP,
VANDENBERG AIR FORCE BASE, CALIFORNIA

Respondent

and Case No. 72-4735

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 1001

Complainant

DECISION AND ORDER

On August 8, 1975, Administrative Law Judge Salvatore J. Arrigo
issued his Report and Recommendation in the above-entitled proceeding,
finding that the Respondent had not engaged in the alleged unfair
labor practices and recommending that the complaint be dismissed in
its entirety. Thereafter, the Complainant filed exceptions with
respect to the Administrative Law Judge's Report and Recommendation,
the Respondent filed an answering brief, and the Complainant filed
a response thereto.

The Assistant Secretary has reviewed the rulings of the
Administrative Law Judge made at the hearing and finds that no
prejudicial error was committed. The rulings are hereby affirmed.
Upon consideration of the Administrative Law Judge's Report and
Recommendation and the entire record in the subject case, including
the Complainant's exceptions, the Respondent's answering brief, and
the Complainant's response thereto, I hereby adopt the Administrative
Law Judge's findings, conclusions, and recommendations.
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ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 72-4735
be, and it hereby is, dismissed.

Dated, Washington, D. C.
March 3, 1976

A /45

aul J. Fas er, Jk., Assist t Secretary of
Labor for Labor-Management Relations
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March 23, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF ARMY,
WATERVLIET ARSENAL,
WATERVLIET, NEW YORK
A/SLMR No. 624

This case involved an unfair labor practice complaint filed by the
American Federation of Government Employees, AFL-CIO, Local 2352
(Complainant) alleging essentially that the Watervliet Arsenal (Respondent)
violated Section 19(a)(l) and (6) of the Order on January 10, 1975, by
issuing a "Disposition Form" (DF) to its supervisors requesting that they
canvass the Respondent's employees regarding vacation period preferences.
The DF instructed supervisors to contact employees concerning vacation
preferences under alternate assumptions, i.e. that there would be a two
week shutdown of the facility in July 1975 or that no shutdown would
occur.

The Administrative Law Judge concluded, among other things, that
no final decision had been made to shut down the facility in July, but
that,even if such a decision had been made, the Respondent was under no
obligation under the Order to meet and confer on such a decision, although,
it would be obligated to, upon request, meet and confer on he impact of
such decision. However, he found that, assuming arguendo _hat a decision
had, in fact, been made to shut down the plant, and that the Complainant
had been informed of such decision, any obligation on the part of the
Respondent to meet and confer over the impact of such decision had been
vitiated by the Complainant's failure to request bargaining on impact
after it had been informed of the decision.

Although the Assistant Secretary concurred in the Administrative
Law Judge's recommendation that the complaint should be dismissed, he
did so for different reasons than those relied on by the Administrative
Law Judge. Thus, he found that the gravamen of the complaint in this
proceeding was the contention that the Respondent violated the parties'
negotiated agreement by, in effect, modifying vacation preferences as
a result of the DF of January 9, 1975. 1In this regard, he noted the
wording of the complaint and the statement of the Complainant's repre-
sentative at the hearing concerning the Complainant's position. The
Assistant Secretary stated that it has been held previously that alleged
violations of a negotiated agreement which concern differing and arguable
interpretations of such agreement, as distinguished from alleged actions
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which would constitute clear, unilateral breaches of the agreement, are
not deemed to be violative of the Order. Under such circumstances, the
aggrieved party's remedy for such matters lies within the grievance‘
machinery of the negotiated agreement, rather than through the unfair
labor practice procedures.

Accordingly, and as the issue in this proceeding involved essentially
a differing interpretation of the parties' negotiated agreement, the
Assistant Secretary concurred in the dismissal recommendation of the
Administrative Law Judge and ordered that the complaint be dismissed in
its entirety.



A/SLMR No. 624
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF ARMY,
WATERVLIET ARSENAL,
WATERVLIET, NEW YORK

Respondent

and Case No. 35-3511(CA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL UNION 2352

Complainant
DECISION AND ORDER

On December 22, 1975, Administrative Law Judge William Naimark
issued his Recommended Decision and Order in the above-entitled proceeding,
finding that the Respondent had not engaged in the alleged unfair labor
practices and recommending that the complaint be dismissed in its entirety.
No exceptions were filed to the Administrative Law Judge's Recommended
Decision and Order.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudical error was com-
mitted. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Recommended Decision and Order and the entire
record in this case, and noting particularly that no exceptions were
filed, I hereby adopt the Administrative Law Judge's findings, conclusions
and recommendations, to the extent indicated herein.

The Administrative Law Judge found, among other things, that the
Respondent's issuance of a "Disposition Form" (DF), dated January 9, 1975,
to its supervisors on January 10, 1975, which requested that they canvass
the Respondent's employees regarding their vacation preferences under two
conditions (assuming either a shutdown or no shutdown of the Respondent's
facility for two weeks in July 1975) was not violative of the Order. He
concluded, in this regard, that no final decision had been made to shut
down the facility in July, but that, even if such a decision had been made,
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the Respondent was under no obligation under the Order to meet and confer
on such a decision. l/ Moreover, he found that, assuming arguendo that

the Complainant was informed that a decision had been made to shut down
the plant, any obligation on the part of the Respondent to meet and confer
over the impact of such decision had been vitiated by the Complainant's
failure to request bargaining on impact after it had been informed of the
decision.

Although, I concur in the recommendation that the instant complaint
should be dismissed, I do so for different reasons than those relied on
by the Administrative Law Judge. Thus, I find that the gravamen of the
complaint herein is the contention that the Respondent violated the
parties' negotiated agreement by, in effect, modifying vacation preferences
as a result of the DF of January 9, 1975. Thus, it was noted that mot
only did the complaint allege that the DF "instructions were issued despite
the Union's claim of a contract violation" but, at the commencement of the
hearing, the Complainant's representative indicated the Complainant's
position as follows:

We do argue that any time that the employer

canvass our unit members with requests to

their preferences, especially in view of the

fact that they had negotiated an agreement,

currently in effect, on the methods for

which the unit member employees would request

vacations of their preference, we say that

for them to contact these employees is in

violation of that contractual provision. (Tr. p. 9) 2/

1/ 1In reaching his conclusion that the Respondent was not obligated to
meet and confer on the decision to shut down its facility, the
Administrative Law Judge implied that such an action would fall within
the ambit of Section 11 (b) of the Order, and that the matters set
forth in Section 11(b) are "nonbargainable'. Although, under the
circumstances herein, I find it unnecessary to determine whether a
decision to shut down a facility is a matter encompassed by Section 11(b)
of the Order, it was noted that the Assistant Secretary and the
Federal Labor Relations Council have held that, although agencies or
activities are not obligated to negotiate with respect to matters
set forth in Section 11(b) of the Order, they may negotiate on such
matters and reach agreement thereon. See United States Air Force
Electronics Systems Division (AFSC), Hanscom Air Force Base, A/SLMR
No. 571 and AFGE Council of Local 1497 and 2165, and Region 3,

General Services Administration, Baltimore, Maryland, FLRC No. 74A-48.

2/ The record indicates that the provision which the Complainant believed
had been violated in connection with the issuance of the DF of
January 9, 1975, was Section 3, Annual Leave, of Article XXII, Leave,
(Continued)
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It has been held previously that alleged violations of a negotiated
agreement which concern differing and arguable interpretations of such
agreement, as distinguished from alleged actions which would constitute
clear, unilateral breaches of the agreement, are not deemed to be violative
of.the Order. 3/ 1Ia those circumstances, it has been found that the ag-
grieved party's remedy for such matters lies within the grievance machinery
of the negotiated agreement, rather than through the unfair labor practice
procedures. Accordingly, and as the issue in the instant proceeding in-
volves essentially a differing interpretation of the parties' negotiated
agreement, and as, in my view, the Respondent's conduct did not constitute
a clear, unilateral breach of that agreement, I concur in the dismissal
recommendation of the Administrative Law Judge and shall order that the
instant complaint be dismissed in its entirety.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 35-3511(CA)
be, and hereby is, dismissed.

Dated, Washington, D. C.

March 23, 1976 2

7

Y

;"Paul J. Fgbser, Jr. Assis{fant Secretary of
Labor for/Labor-Management Relations

2/ of the negotiated agreement which states in part, that:
The EMPLOYER will, at the employees request,
allow a vacation period of not less than two
consecutive weeks during the calendar year.
Employees preferring a specific period shall
submit their requests to their supervisors
during the month of January, and their
requests will be scheduled by the supervisors
on or before 28 February.

2/ See Federal Aviation Administration, Muskegan Air Traffic Control
Tower, A/SLMR No. 534 and General Services Administration, Region 5,
Public Buildings Service, Chicago Offices, A/SLMR No. 528,
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In the Matter of .
DEPARTMENT OF ARMY, WATERVLIET .
ARSENAL, WATERVLIET, NEW YORK .
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Angelo M. DiNovo
Chief of Management
Employee Relations Division
Watervliet Arsenal
Watervliet, New York
For the Respondent

Robert C. Ham
American Federation of Government
Employees, Local Union 2352
For the Complainant

Before: WILLIAM NAIMARK
Administrative Law Judge

RECOMMENDED DECISION AND ORDER

Statement of the Case

Pursuant to a Notice of Hearing on Complaint issued on
July 31, 1975 by the Assistant Regional Director for Labor-
Management Service Administration of the U.S. Department of
Labor, New York Region, a hearing in this case was held
before the undersigned on August 19, 1975 at Albany, New York.

This proceeding was initiated under Executive Order 11491,
as amended (herein called the Order) by the filing of a
complaint on March 7, 1975 by American Federation of Govern-
ment Employees (AFL-CIO) Local 2352, (herein called the
Complainant) against Department of Army, Watervliet Arsenal,
Watervliet, N.Y., (herein called the Respondent).
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The aforementioned complaint alleged a violation by
Respondent of Sections 19(a) (5) and (6) of the Order based
on management's issuance on January 10, 1975 of written
instructions to supervisors directing them to canvas unit
members concerning their vacation preferences. It was
further alleged that these instructions were issued despite
Complainant's claim of a contract violation and without
regard for its request to consult on the issue. On July 30,
1975 the union filed an amended complaint which alleged a
violation by Respondent of 19(a) (1) and (6) of the Order,
based on the same factual allegations, and deleted the
19(a) (5) violation. Respondent denies the commission of any
unfair labor practice.

Both parties were represented at the hearing, were afforded
full opportunity to be heard, to adduce evidence, and to
examine as well as cross-examine witness. Thereafter the
parties filed briefs which have been duly considered.

Upon the entire record in this case, from my observation
of the witnesses and their demeanor, and from all of the
testimony and evidence adduced at the hearing, I make the
following findings of fact, conclusions and recommendations:

Findings of Fact

1. At all times material herein Complainant union is,
and has been, the collective bargaining representative of
the Respondent's civilian employees paid from appropriated
funds at Watervliet Arsenal excluding certain specified
classifications. The most recent contract between the parties
became effective February 26, 1973, by its terms ran for
two years, and still governs the relationship between the
parties.

2. Article XXII, Section 3 (Annual Leave), of the afore-
said contract provides, inter alia, that employees will

receive a vacation of not less than two consecutive weeks during

a calendar year; that employees preferring a specific period
shall submit their requests to their supervisors during
January, and their requests will be rescheduled by the
supervisor on or before February 28.

3. In 1969 or 1970 Respondent adopted a practice whergby
it scheduled an anuual vacation shutdown for two yeeks during
the month of July, and employees took their vacations at that
time.
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4. Since at least 1971 Respondent has, with consent on
the part of Complainant, distributed emmployee lists to
supervisors and requested that the latter contact employees
for the purpose of scheduling their vacations. Moreover,
there was nho precedent for consultation with the union on

this procedure as long as it was limited to vacation scheduling. 1/

5. Due to widespread dissatisfaction with scheduling
vacations during a two week shutdown in July, a Joint
Committee was appointed in late 1972 composed of representatives
from both management and labor to consider the advisability
of a complete shutdown and make appropriate recommendations.

6. On December 20, 1972 a meeting of the Joint Committee
was held at which time the union representatives were
notified by Respondent that a DF 2/ would issue regarding a
vacation survey to be taken among employees by supervisors.
This survey, which actually commenced the same date, was
conducted by supervisors to ascertain which periods employees
preferred for vacations in the event of a shutdown between
July 16-28, 1973 or if no shutdown occurred. Respondent
decided on February 7, 1973, as a result of the survey con-
ducted, to shutdown the facilities during July 16-28, 1973 for
vacations. 3/ There was no shutdown in July, 1974.

7. A DF dated December 26, 1974 was issued to supervisors
by Respondent directing them to contact each employee regarding
his vacation preference, to record it during January 1975 and
to notify the employees of approval or disapproval by
February 28, 1975. While management states it did send a
copy of the union, the record reflects it was not received by
the bargaining agent. Further, Respondent admits it did not
consult with the union regarding the December 1974 DF. 4/

1/ See Complainant's letter to Department of Labor, Labor-
Management Services, dated November 19, 1973. (Respondent's
Exhibit 2).

2/ The DF (Disposition Form) was issued on December 20, 1972.

3/ The union herein filed a complaint against management
in Case No. 35-2932 alleging the survey was conducted without
consulting with the union. It was dismissed on the ground that
the union did not demand consultation or negotiation on the
survey.

4/ It is Respondent's position that there was no obligation
to consult as to this DF in view of the accepted practice to
solicit employees re their vacation preferences. The union
allegedly agreed to this procedure when confined to vacations
scheduling. -
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8. On January 9, 1975 management called Stephan V.
Carknard, Complainant's president, and George Smith, chief
steward of the local union, to its office. They met with
Godbout and Alber of the MER Division and were shown a DF
dated January 9, 1975 to be issued regarding the canvassing
of employees as to vacation preference. Godbout stated it
was a change from the December 1974 DF, and Carknard replied
he never saw or knew about the 1974 D.F. At this time
management furnished the union with copies of both DFs. 5/
The union objected to the contents of the January 9 DF, and
voiced particular objection to the proposed shutdown for
two weeks as outlined in the said DF.

9. After meeting with management on the morning of
January 9, 1975, Carknard called Robert C. Ham, who was
president of the union in December 1974, and asked him about
the earlier DF issued that December. Ham replied he had no
knowledge thereof. Whereupon Carknard called the MER
division and requested a consultation meeting regarding the
January 9, 1975 DF. A meeting was scheduled for January 16
to discuss the January DF since the union was concerned that
the DF had been distributed without consultation, and it
also objected to a unilateral canvassing of employees re
vacation preferences. The meeting was changed to January 10
instead of the scheduled date since Carknard felt the issue
would become moot if the DF went out on January 10 before
the parties discussed the matter.

10. Prior to the meeting on January 10, Carknard learned
that the January 9 DF had been distributed that morning.
At about 2:55 p.m. on January 10 the parties met to consult
in accordance with the union's request. Carknard stated at
the meeting that the said DF was a contract violation as well
as violative of the Executive Order, and the union objected
to its distribution without first consulting the union.
Major Hildebrandt, representing Respondent, explained the
decision had been made to shutdown for vacations. Ham
stated that a DF was not necessary, that the employee was
required to request leave in accordance with the contract
terms. The union representative also complained that the
January 9 DF was issued before the union was consulted.

T

5/ The January 9, 1975 DF rescinded the December 26, 1974
DF. It instructed supervisors to contact each employee re his
preference for vacations under two conditions: a) assume a
shutdown (which historically occurred the last two weeks of
July) plus any additional vacation time accrued; b) assume
no shutdown, in which case the employee should schedule all
accrued vacation time. If employee has no preference, he
should initial and indicated "no preference at this time."

(Joint Exhibit No. 2)
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Complainant's chief contention is that the January 9, 1975
DF contained matters which were bargainable and should have
been discussed with the union before its distribution. It
is argued that the proposed shutdown for vacations in July
1975, as well as taking accrued leave, constituted a change
in personnel policies and practices affecting working conditions.
Therefore, the union asserts, the change renders useless
the provision in the negotiated agreement (Article XXII)
affording employees a preference as to vacation periods.

While management is obliged to bargain with the exclusive
representative on matters affecting working conditions - as
set forth in Section 11l(a) of the Order, certain matters are
exempt from this mandate under 11l(b) thereof. Thus, the
latter section makes non-bargainable various matters with
respect to, inter alia, the numbers, types, and grades of
positions or employees assigned to an organizational unit,
and the work project or tour of duty. The Assistant Secretary
has construed this section as permitting an employer to close
down facilities without being obligated to discuss the
decision with the bargaining agent. See Veterans Administration,
Wadsworth Hospital Center, Los Angeles, California, A/SLMR
No. 388; U.S. Department of Air Force, Norton Air Force Base,
A/SLMR No. 261.

In the case at bar, the decision to shutdown the arsenal
during the last two weeks in July, 1975 for vacation was,
under the rationale adopted in prior cases, not one which
Respondent was required to discuss with Complainant. The
shutdown itself was not, under the Order, a bargainable subject
and the historical practice of closing the premises for two
weeks in July, for vacation purposes, would not run afoul of
19 (a) (6) of the Order. Accordingly, I would conclude that the
proposed resumption of this practice in July, 1975 was not
a decision which management was obliged, in any event, to
discuss with Complainant herein.

It may well be, however, that the closing down for two
weeks in July, 1975 would affect some employees who desired
to take vacations at another time. In such an instance, these
individuals would necessarily be required to use two weeks
leave at the designated period. Thus, the decision itself
might have an impact upon the employees. In this posture
the Complainant would have a legitimate concern in discussing
with management the effect which the July shutdown would have
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upon ?mployees. 6/ However, at the time the January 9 DF was
dlStFlbuted, no decision had been reached to close down, and
the instructions to the supervisors were to ascertain vacation
preferences in the event of such action. Further, at the

meeting in January 10 no specific request was made by Complainant's

representatives to consult re the impact of the proposed
shutdown. Carknard referred thereat to the fact that the
issuance of the DF was a contract violation and vidlative .of_
the Order. Though he expressed concern as to the proposed
shutdown, Carknard did not seek a discussion as to the
pgssible effect upon employees and took the position that, in
view of the prior distribution that morning of January 10,
further consultation was meaningless. The failure, therefore,
to ask Respondent to bargain on the impact of a decision -
assuming arguendo, that Major Hildebrandt had informed Carknard
on January 10 that the decision had been made to shutdown in
July - militates against finding a refusal to confer thereon.
See U.S. Department of Air Force, Norton Air Force Base, supra.
Moreover, when the decision is ultimately announced by manage-
ment to close down during July, 1975, Complainant will have
ample opportunity to ask Respondent to meet and confer on its
effect upon the employees. A failure to consult at that time
may give rise to a cause of action under the Order. Accordingly,
I would conclude that the facts do not support a finding that
Respondent refused, upon request, to consult with Complainant
upon the effect of the proposed shutdown in violation of

19(a) (6) of the Order. 7/

With respect to the issuance of the January 9 DF, Complainant

asserts that this violated the Order since it was a unilateral
action which Respondent did not discuss with the bargaining
representative. While several decisions have frowned upon an
employer's contacting employees directly and by-passing the
union representative, I find them distinguishable from the
instant case. Thus, in the Wadsworth Hospital Center case,
supra, a questionnaire sent by management to employees
specifically required employees affected by a closing down of
facilities to commit themselves as to whether they would accept

6/ See Department of the Army, Armament Command, Rock
Island Arsenal, Rock Island, Illinois, A/SLMR No. 527

7/ Though not free from doubt, it is assumed that the
Complaint allegations are broad enough to encompass an alleged
refusal to meet and confer with respect to the effect of the
proposed decision to shutdown in July, 1975.
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a transfer or a detail. Likewise in Veterans Administration,
Veterans Administration Center, Hampton, Virginia, A/SLMR

No. 385. The employer dealt with employees directly in regard
to a promotion of several employees and did not advise their
union representative. In each instance the activity dealt
directly with employees in regard to matters about which the
employer was obliged to consult with the union. Accordingly,
it was held that such by-passing the union tended to undermine
the representative's status.

Nevertheless, not all dealings with employees by manage-
ment are violative of the Order. As stated by the Federal
Labor Relation Council in Department of the Navy, Naval Air
Station, Fullon, Nevada, FLRC No. 74A-80 not all communications
with unit employees over matters relating to the bargaining
relationship are proscribed by the Order. The Council con-
cluded only those communication which amount to an attempt
to by-pass the bargaining representative and negotiate with
the employees, or to urge employees to pressure the union
as to a course of action, are so proscribed.

In the instant matter the canvassing of employees re
vacation preferences does not, in my opinion, constitute an
attempt to disregard the union herein and derogate from the
obligation to bargain with the representative. The solicitation
of employee's preferences for vacation periods has been an
established practice for years. Moreover, it was accepted by
Complainant in so far as scheduling of vacation was concerned
as being within the framework of Article XXII of the contract
between the parties. I do not consider it less acceptable
because the January 9 DF solicited a preference for vacation
periods in the event of a shutdown during the last two weeks
in July, 1975. If management had the right to shutdown during
the latter period without discussing the decision with the
Complainant, it had a concomitant right to ascertain the
preferences of employees for vacation in the event of such
an action. To this end, the issuance of the last DF was
neither changing the vacation time granted employees under
the contract nor dealing directly with employees in regard
to conditions of employment. Thus, I conclude that the
issuance of such instructions to supervisors on January 10,
1975 was not an attempt to by-pass the bargaining repre-
sentative in violation of 19(a) (6) of the Order.
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Recommendation

Upon the basis of the foregoing findings and conclusions,
the undersigned recommends that the complaint herein against
Department of Army, Watervliet Arsenal, Watervliet, New York
be dismissed in its entirety.

otz Toriom

WILLIAM NAIMARK
Administrative Law Judge

Dated: December 21, 1975
Washington, D.C.
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March 23, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER CLARIFYING UNIT
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
SOCIAL SECURITY ADMINISTRATION,

BUREAU OF HEARINGS AND APPEALS,

PUERTO, RICO

A/SIMR NO. 625

This case involves a petition for clarification of unit filed by the
American Federation of Government Employees, AFL-CIO, Local 3534, (AFGE)
seeking to clarify the description of its existing unit in 3 Bureau of
Hearings and Appeals (BHA) offices located in San Juan, Ponce and
Mayaguez, Puerto Rico, respectively, by including in the unit the
Secretary to the Administrative Law Judge In Charge (ALJIC) in each
of the aforementioned 3 offices. The Activity contended that the
Secretaries are confidential employees and should be excluded from the
unit.

The Assistant Secretary found that employees designated as Secretary
to the ALJIC in each of the BHA offices involved herein are confidential
employees inasmuch as they act in a confidential capacity to an official
who, in his capacity as head of a BHA office, is involved in effectuating
management labor relations policies. He noted that each Secretary to the
ALJIC in the subject BHA offices has regular access to personnel files
which are confidential, oversees promotion reports and evaluations,
handles correspondence on unit employee grievances, and prepares memoranda
on employee-employer relations relating to an ALJIC's responsibility for
labor relationms.

Accordingly, the Assistant Secretary ordered that the unit be
clarified by excluding the employee designated as Secretary to the ALJIC
in each of 3 BHA offices in Puerto Rico.




A/SIMR No. 625

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
SOCIAL SECURITY ADMINISTRATION,

BUREAU GF HEARINGS AND APPEALS,

PUERTO RICO 1/

Activity

and Case No. 37-1489(CU)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
AFL-CIG, LOCAL UNION 3534,
SAN JUAN, PUERTO RICO

Petitioner

DECISION AND ORDER CLARIFYING UNIT

Upon a petition 2/ duly filed under Section 6 of Executive
Order 11491, as amended, a hearing was held before Hearing Officer
Fred Azua, Jr. The Hearing Officer's rulings made at the hearing
are free from prejudicial error and are hereby affirmed.

Upon the entire record in this case, including a brief filed
by the Activity, the Assistant Secretary finds:

The Petitioner, American Federation of Government Employees,
AFL-CIO, Local Union 3534, (AFGE) seeks clarification of an existing
exclusively recognized unit by clarifying the status of employees
designated as Secretary to the Administrative Law Judge In Charge
(ALJIC). In this regard, the AFGE contends that employees designated

1/ The name of the Activity appears as amended at the hearing.
2/ The petition herein was amended at the hearing to include the

Secretary to the Administrative Law Judge In Charge in San Juan,
Puerto Rico.
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as Secretary the ALJIC should be included in the existing exclusively
recognized unit. On the other hand, the Activity takes the position
that these employees perform confidential labor-management duties
which require their exclusion from the unit.

The Activity is engaged in the hearing and deciding of appeals
and cases for the Social Security Administration under Title 2 of the
Social Security Act and is part of Region II of the Bureau of Hearings
and Appeals (BHA) in New York. Region II is under the administrative
direction of the Regional Chief Administrative Law Judge in New York
and is comprised of 21 offices in the states of New York and New Jersey,
the Virgin Islands and the Commonwealth of Puerto Rico. There are
3 Region II BHA offices in Puerto Rico located in San Juan, Ponce and
Mayaguez, respectively. Each office is headed by an ALJIC. The AFGE
is the exclusive representative of a unit of professional and non-
professional employees in the aforementioned 3 BHA offices. 3/

The record reveals that the subject ALJIC's formulate and effectuate
labor relations policy. Thus, each ALJIC is authorized to adjust
grievances at the second step; has overall personnel and administrative
responsibility for his individual office; and is a member of the manage-
ment team specifically designated to conduct labor negotiations on an
island-wide basis for the BHA in Puerto Rico. Additionally, the ALJIC
in San Juan has dealt with the AFGE in formulating a consent election
agreement; a memorandum of understanding regarding further negotiations;
leave policy for union officials; and a dues withholding services agree-
ment. Moreover, he acts as the on-site labor relations official in
Puerto Rico for Region II of the BHA wherein he regularly develops labor
relations policy in coordination with the Regional Chief Administrative
Law Judge for the BHA in New York and with the ALJIC's in Ponce and
Mayaguez.

The record reveals that the San Juan BHA office contains approximately
60 employees, whereas the Ponce and Mayaguez BHA offices have approximately
13 employees, and that each of the three offices has one employee desig-
nated as Secretary to the ALJIC. In addition to typing decisions and
correspondence, keeping a master docket of cases, and having overall
responsibility for maintaining official files, the Secretaries to the
ALJIC handle records relating to personnel and labor relations in
their particular office. In this latter regard, the record shows that
they regularly have access to personnel files which are confidential,
oversee promotion reports and evaluations, handle correspondence on unit

3/ The AFGE was certified on July 12, 1974, as the exclusive representative
of a unit of all professional and nonprofessional employees of the BHA offices
herein, excluding employees engaged in Federal personnel work in other than a
purely clerical capacity, temporary intermittent employees, confidential
employees, management officials, and supervisors and guards, as defined by

the Order.
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employee grievances, and prepare memoranda on employee-employer
relations relating to an ALJIC's responsibility for labor relationms.

Under these circumstances, I find that the Secretary to the Admin-
istrative Law Judge In Charge at each of the 3 BHA offices herein are
confidential employees inasmuch as they act in a confidential capacity
to an official who, in his capacity as the head of a BHA office, is
involved in effectuating management policies in the field of labor
relations. 4/ Accordingly, I shall exclude the Secretary to the Admin-
istrative Law Judge In Charge in each of the 3 BHA offices in Puerto
Rico from the exclusively recognized unit.

ORDER

IT IS HEREBY ORDERED that the unit sought to be clarified herein,
for which the American Federation of Government Employees, AFL-CIO,
Local Union 3534, was certified as the exclusive representative on
July 12, 1974, at the Bureau of Hearings and Appeals Offices in San
Juan, Ponce and Mayaguez, Puerto Rico, respectively, be, and hereby 1is,
clarified by excluding from said unit the employees designated as
Secretary to the Administrative Law Judge In Charge in the aforementioned
Bureau of Hearings and Appeals Offices.

Dated, Washington, D. C.
March 23, 1976 <7

»//)Z// %“h.

¢ Paul J. Yasser, Jr., Agsistant Secretary of
Labor fdr Labor-Management Relations

4/ Cf. Virginia National Guard Headquarters, 4th Battalionm,111th Artillery,

A/SIMR No. 69.
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UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND REMAND OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

UNITED STATES ARMY,

CRIMINAL INVESTIGATION COMMAND
THIRD REGION,

FORT GILLEM, FOREST PARK, GEORGIA
A/SLMR No. 626

This case arose as a result of a petition filed by the American
Federation of Government Employees, AFL-CIO, Local 81, (AFGE) seeking an
election in a unit of employees of the Criminal Investigation Command,
Third Region, Fort Gillem, Georgia. The Activity took the position
that the claimed unit was inappropriate. In this regard, it contended
that the appropriate unit would consist of the Criminal Investigation
Command nationwide, or, alternatively, each of the Activity's field
offices. It further contended that, pursuant to Section 3(b)(3) and
(4) of the Order, it was exempt from the provisions of the Order due to
its investigative mission. The Activity also asserted that, in view of
a Department of Defense directive, its employees located in the Panama
Canal Zone should be excluded from any unit found appropriate.

The Assistant Secretary found that the evidence adduced during the
hearing in this case did not provide a sufficient basis upon which a
decision could be made regarding the appropriateness of the unit sought.
In this regard, he noted, among other things, that there was insufficient
evidence with respect to employee work contacts, personnel and labor
relations policies, and the degree of authority granted to the Activity
and to each of its individual field offices. In view of a lack of
evidence, the Assistant Secretary also made no findings with respect to
the Section 3(b)(3) and (4) issues as well as the issue concerning the
exclusion of the Activity's Panama Canal Zone employees.

Under the foregoing circumstances, the instant case was remanded
to the appropriate Assistant Regional Director for the purpose of
reopening the record in order to secure additional evidence.



A/SLMR No. 626

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES ARMY,

CRIMINAL INVESTIGATION COMMAND,
THIRD REGION,

FORT GILLEM, FOREST PARK, GEORGIA

Activity
and Case No. 40-6506(RO)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 81

Petitioner

DECISION AND REMAND

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer Robert F.
Woodland, Jr. The Hearing Officer's rulings made at the hearing are
free from prejudicial error and are hereby affirmed.

Upon the entire-record in this case, including briefs filed by
both parties, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2, The Petitioner, American Federation of Government Employees,
AFL-CIO, Local 81, hereinafter called AFGE, seeks an election in a
unit of all employees of the Third Region of the United States Army
Criminal Investigation Command, excluding professional employees,
management officials, criminal investigators, employees engaged in
Federal personnel work in other than a purely clerical capacity, and
supervisors as defined in the Order. The Activity contends that the
employees sought do not share a clear and identifiable community of
interest and that the proposed unit would not promote effective dealings
or efficiency of agency operations. In this regard, it takes the
position that the appropriate unit would consist of all employees of
the Criminal Investigation Command nationwide, or, in the alternative,
all employees of each of the Activity's individual field offices. The
Activity further maintains that, in view of its investigative mission,

136

the employees in the petitioned for unit should, under Sections 3(b)(3)
and 3(b)(4), be exempt from the provisions of the Order. 1/ Additionally,
if the Assistant Secretary finds any unit appropriate, the Activity

takes the position that, under Section 3(c), its employees located in

the Panama Canal Zone should be excluded from any such unit. 2/

The Activity, which is headquartered at Fort Gillem, Georgia, is
one of three regions of the Criminal Investigation Command throughout
the United States. The record reveals that the mission of the Activity
is to provide criminal investigation support to Army elements located
within the states of Alabama, Arkansas, Florida, Georgia, Louisiana,
Mississippi, North Carolina, South Carolina, Tennessee; parts of the
states of Texas and Kentucky; the territory of Puerto Rico; and the
Panama Canal Zone. The Activity has thirteen field offices and eight
branch and resident offices which are subordinate to the field offices.
While, as noted above, the mission of the Activity is to provide
investigative support to certain Army elements, the record discloses
that the investigative functions are carried out by military personmel.
Thus, the only civilian employees of the Activity who would be eligible
for inclusion in the petitioned for unit are the approximately 52
clerical employees located throughout the Third Region.

The record reveals that the employees in the claimed unit have
similar duties, i.e., performing stenographic and typing duties in
connection with the investigation of criminal cases. However, the
record is unclear with respect to the extent of work contacts, if any,
that exist between the employees of the various field branch and
resident offices in the Activity or between such employees and employees
in other regions of the Criminal Investigation Command. Further, the

1/ Section 3(b)(3) of the Order provides, in effect, that employees of
any agency, or any office, bureau, or entity within an agency which
has as a primary function intelligence, investigative, or security
work may be exempted from the coverage of the Order (except Section
22) when the head of the agency determines, in his sole judgment,
that the Order cannot be applied in a manner consistent with national
security requirements and considerations. Section 3(b)(4) of the
Order provides, in effect, that employees of any office, bureau or
entity within an agency which has as a primary function investigation
or audit of the conduct or work of officials or employees of the
agency for the purpose of ensuring honesty and integrity in the
discharge or performance of their official duties may be exempted
from the coverage of the Order (except Section 22) when the head
of the agency determines, in his sole judgment, that the Order
cannot be applied in a manner consistent with the internal security
of the agency.

2/ Section 3(c) of the Order provides, in effect, that the head of an
agency may, in his sole judgment, suspend any provision of the Order
(except Section 22) with respect to any agency installation or
activity located outside the United States, when he determines that
this is necessary in the national interest,subject to the conditions
he prescribes.

-2 -



record is ambiguous with regard to the commonality of personnel and
labor relations policies affecting the employees in the unit sought.
Thus, while the record indicates that personnel policies are common
throughout the Region, it does not establish what the common personnel
policies are, and whether they are unique to the Activity or are
uniform throughout the entire Criminal Investigation Command. Nor does
the record disclose who is responsible for establishing and implementing
such policies at the Regional and/or Command levels or the degree of
authority delegated by the Command to the Activity and to its individual
field offices.

As noted above, the Activity contends that, based on Section
3(b)(3) and 3(b)(4) of the Order, the claimed employees should be
exempted from the coverage of the Order. However, to be granted such
an exemption it has been held that the head of an agency must clearly
indicate that the provisions of the Order cannot be applied in a manner
consistent with national security requirements and considerations or the
internal security of the agency. 3/ 1In the instant proceeding, although
the Activity alleged that it had sought a Section 3(b)(3) and (4)
determination from the Secretary of the Army, there is no evidence that
such detemmination had been rendered as of the date of the hearing in
this matter.

Under all of these circumstances, I find that the record does not
provide an adequate basis upon which to determine the appropriateness
of the unit sought by the AFGE. 4/ Therefore, I shall remand the
subject case to the appropriate Assistant Regional Director for the
purpose of reopening the record in order to secure additional evidence
as to the appropriatemess of the claimed unit.

ORDER

IT IS HEREBY ORDERED that the subject case be, and it hereby is,
remanded to the appropriate Assistant Regional Director.

Dated, Washington, D. C. )
March 23, 1976 <//i:;;::::>

aul J. Fas er, Ji., Assist#bt Secretary of
Labor for Labor-Management Relations

3/ See NASA Management Audit Office, A/SLMR No. 125; Federal Aviation

T  Administration, Department of Transportation, A/SLMR No. 173; and
Naval Electronic Systems Command Activity, Boston, Massachusetts,
FLRC No. 71A-12,

4/ Although the Activity alleged that, pursuant to a Department of
Defense directive, its employees located in the Panama Canal
Zone are not subject to coverage under the Order, it has failed to
offer such a directive into evidence. For the Assistant Secretary
to consider such an exclusion, the appropriate directive and any
related evidence thereto should be offered and made a part of the
record.
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March 23, 1976

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTIONS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE NAVY,
U.S. NAVAL STATION and
NAVAL AMPHIBIOUS BASE,

SAN DIEGO, CALIFORNIA, and
CORONADO, CALIFORNIA
A/SLMR No. 627

This case arose as a result of two petitions filed by the California
Teamsters, Public, Professional and Medical Employees Union, Local 911,
International Brotherhood of Teamsters (IBT) seeking a unit of all police,
guards, and detectives of the U.S. Naval Station, San Diego, California and
unit of all guards or, alternately, guards and police at the Naval Amphibious
Base, Coronado, California. While the Naval Amphibious Base acknowledged
that the petition for the claimed unit of guards was filed timely, the Naval
Station contended that the petition for the claimed unit of guards, police
and detectives was filed untimely because « valid negotiated agreement
existed between it and the International Federation of Federal Police (IFFP)
at the time of filing which served to bar the petition.

With respect to the alleged agreement bar, the Assistant Secretary
found that the IFFP was defunct with respect to its units at the Naval
Station and the Naval Amphibious Base. 1In this regard, the Assistant
Secretary noted particularly that the units involved had no dues paying
members of the IFFP; that they had no local officers; and that the’ IFFP
declined to appear at the hearing in this matter and affirmatively dis-
claimed interest in representing the employees in its exclusively recognized
units. Viewing the IFFP's defunctness as an '"unusual circumstance" within
the meaning of Section 202.3(c)(3) of the Regulations, the Assistant
Secretary found that there was no agreement bar to the filing of the IBT's
petition for the claimed unit at the Naval Station.

Further, contrary to the Activities' contentions, the Assistant
Secretary found that the claimed unit at the Naval Station and a unit
of guards, police and detectives at the Naval Amphibious Base constituted
functional, homogeneous groupingsof employees sharing communities of interest
separate and distinct from other employees of the respective Activities.
In this regard, the Assistant Secretary noted that the guards, police, and
detectives at each Activity are engaged in an integrated function, under
common overall supervision, and are charged with a common mission.
Further, they are subject to uniform personnel policies, enjoy common
working conditions and job benefits, have direct job-related contacts and
a basic similarity of job classifications and skills. In addition, the



Assistant Secretary found that the aforementioned units would promote
effective dealings and efficiency of agency operations. In this regard,

he noted that the Activities addressed themselves primarily to the merits

of including the security personnel in existing units of General Schedule
employees, rather than adducing countervailing evidence specifically related
to the impact of the claimed units on effective dealings and efficiency of
agency operations. Further, they failed to adduce specific countervailing
evidence as to a lack of effective dealings and efficiency of agency opera-
tions experienced with respect to previously existing units of security
personnel as well as existing unitsat the Activities.

Accordingly, the Assistant Secretary directed that elections be
conducted in the units found appropriate.
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A/SLMR No. 627

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSTSTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE NAVY,
U. S. NAVAL STATION,
SAN DIEGO, CALIFORNIA

Activity 1/
and Case No. 72-5346(RO)

CALIFORNIA TEAMSTERS, PUBLIC,
PROFESSIONAL AND MEDICAL
EMPLOYEES UNION, LOCAL 911,
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS

Petitioner 2/

DEPARTMENT OF THE NAVY,
NAVAL AMPHIBIOUS BASE,
CORONADO, CALIFORNIA

Activity 3/
and Case No. 72-5378(RO)

CALIFORNIA TEAMSTERS, PUBLIC,
PROFESSIONAL AND MEDICAL
EMPLOYEES UNION, LOCAL 911,
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS

Petitioner

DECISION AND DIRECTION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order 11491, as
amended, a consolidated hearing was held before Hearing Officer Thomas R.
Wilson. The Hearing Officer's rulings made at the hearing are free from pre-
judicial error and are hereby affirmed.

1/ The name of this Activity appears as amended at the hearing.
2/ The name of the Petitioner appears as amended at the hearing.

3/ The name of this Activity appears as amended at the hearing.



Upon the entire record in these cases, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain employees
of the Activities. 4/

2. In Case No. 72-5346(RO), the California Teamsters, Public, Profes-
sional and Medical Employees Union, Local 911, International Brotherhood of
Teamsters, herein called the IBT, seeks an election in a unit of all security
police, guards and detectives employed by the U.S. Naval Station, llth Naval
District, San Diego, California, (Naval Station), excluding professional em-
ployees, employees engaged in Federal personnel work in other than a purely
clerical capacity, management officials, confidential employees and super-
visors as defined in the Order.

In Case No. 72-5378(RO), the IBT seeks an election in a unit of all secu-
rity guards employed by the U.S. Naval Amphibious Base, Coronado, California,
(Naval Amphibious Base), excluding professional employees, employees engaged
in Federal personnel work in other than a purely clerical capacity, manage-
ment officials, confidential employees and supervisors as defined in the Order.
At the hearing in this matter, the IBT indicated that, in the alternative,
it would be willing to proceed to an election in a unit which would include
all security police and guards at the Naval Amphibious Base.

While the Naval Amphibious Base acknowledges that the petition in Case
No. 72-5378(RO) was filed timely, the Naval Station contends that the peti-
tion in Case No. 72-5346(RO) was filed untimely because a valid negotiated
agreement existed at the time of filing which served to bar such petition.
In addition, both Activities assert that the proposed units in Case Nos. 72-
5346(RO) and 72-5378(RO) are inappropriate because the claimed employees do
not share clear and identifiable communities of interest separate and dis-
tinct from other employees of the respective Activities and because the pro-
posed units will not promote effective dealings and efficiency of agency
operations. Conversely, the IBT maintains that its petition in Case No. 72~
5346 (RO) should be considered as having been timely filed because the alleged
incumbent labor organization, IFFP, is defunct. In addition, the IBT asserts
that the employees in the proposed units share clear and identifiable com-
munities of interest separate and distinct from other employees of the respec-
tive Activities.

As noted above, in, 1973 the IFFP was certified as the exclusive repre-
sentative for a unit of guards and policemen at the Naval Station, and a
unit of guards at the Naval Amphibious Base. The parties did not enter into

4/ The petitions and Notice of Hearing in this matter were served on the
International Federation of Federal Police, herein called IFFP, which
was certified in 1973 as the exclusive representative for a unit of
civilian guards and policemen at the U.S. Naval Station, San Diego,
California, and a unit of guards at the Naval Amphibious Base, Coronado,
California. However, because the IFFP declined to appear at the hear-
ing in this matter and disclaimed interest in representing the employees
in the aforementioned units, its status as an intervenor herein is hereby
denied. See, in this regard, Section 202.5(a) of the Assistant Secretary's
Regulations.
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a negotiated agreement covering the guards at the Naval Amphibious Base.
However, the record reflects that the IFFP and the Naval Station executed

a three-year negotiated agreement dated July 13, 1973, covering the lat-
ter's guards and policemen. The evidence further establishes, in this regard,
that following the appointment of two stewards in 1974 at a meeting convened
by the IFFP Area Administrator, no further local union meetings were held
with respect to the units at the Naval Station and the Naval Amphibious
Base. Nor were elections of officers conducted. The record also reflects
that the IFFP National Office took no affirmative action to administer the
negotiated agreement with the Naval Station or to represent any of the unit
employees in its exclusively recognized units at the latter facility or at
the Naval Amphibious Base. Further, all remaining dues paying members of
the two IFFP units revoked their dues authorizations in September 1974.

Under all of the above circumstances, I find that the IFFP is defunct
with respect to its units at the Naval Station and the Naval Amphibious
Base. In this regard, it was noted particularly that the units involved have
no dues paying members of the IFFP and no local officers. Moreover, the IFFP
declined to appear at the hearing in this matter and affirmatively disclaimed
interest in representing the employees in its exclusively recognized units.
Accordingly, I find that, the IFFP is, in fact, unwilling to represent the
unit employees and, therefore, is defunct. 5/ In view of the defunctness of
the exclusive representative, which, in my view, constitutes an "unusual cir-
cumstance" within the meaning of Section 202.3(c)(3) of the Assistant Secre-
tary's Regulations, I find additionally that there was nc agreement bar to the
filing of the IBT's petition in Case No. 72-5346(RO).

Case No. 72-5346(RO)

The record reflects that the mission of the Naval Station, which is under
the direction of a commanding officer, is to provide logistics support to the
operating forces of the U.S. Navy and to other assigned activities and com-
mands. 6/ A consolidated Civilian Personnel Office provides personnel services
to the Naval Station, as well as to 31 other activities, including the Naval
Amphibious Base. Comprised of five divisions, the Security Department, under
the direction of a security officer, is one of 11 major departments at the
Naval Station. Of the employees in the petitioned for unit, some five detec-
tives work in the Investigations Division and some 85 guards and 25 police in

5/ See Federal Aviation Administration, Department of Transportation, A/SLMR

No. 173, in which the Assistant Secretary found a labor organization to
be defunct "when it is unwilling or unable to represent the employees in
its exclusively recognized or certified unit." See also U. S. Naval Air
Station, New Orleans, Belle Chasse, Louisiana, A/SILMR No. 520.

6/ The Naval Station employs some 395 civilians, of whom 53 are in Wage

Grade classifications and the remainder in General Schedule classifica-
tions, including all civilian employees of the Security Department.
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the Law Enforcement Division. 1In addition, the Security Department employs
one clerk in the Identification Division, two clerks in the Administrative

Support Division and some 45 firefighters in its Fire Protection Division,

as well as a complement of enlisted nailitary personnel. 7/

While all Naval Station employeées are required to maintain vigilant
security practices, particularly in: their work areas, the evidence estab-
lishes that the primary active responsibility for providing physical secu-
rity and law enforcement for the entire Naval Station is delegated to the
guards, police, and detectives of the Security Department. In this connec-
tion, the record reflects that the guards in the Law Enforcement Division
are responsible for controlling crowds; for patrolling the Activity for
unauthorized entry, vandalism or other security threats; for manning the
perimeter gates; for controlling motor and pedestrian traffic; and for inves-
tigating traffic accidents. Similarly, the police in the Law Enforcement
Division patrol the Activity maintaining law and order; investigate crimes,

traffic accidents and personal injuries; interview informants and complainants;

and provide written reports on delegated assignments. In the Investigation
Division, the detectives are assigned the duties of investigating traffic
accidents, personal injury claims and violations of regulations and laws, as
well as conducting physical security surveys and background investigations
of non-Civil Service personnel.

Although detectives are recruited more selectively than guards and
police, the record reflects that the overlapping and complementary respon-—
sibilities of the Law Enforcement and Investigations Divisions necessitate
close cooperation among the police, detectives and guards of the Security
Department. Further, the evidence establishes that they all are required
to wear and achieve proficiency with firearms and, in this regard, receive
40 hours of instruction at a police academy in self-defense techniques and
security responsibilities.

Under the foregoing circumstances, I find that the employees in the
petitioned for unit constitute a functional, homogeneous grouping of em-
ployees who share a community of interest separate and distinct from the
other employees of the Naval Station. Thus, the record reflects that the
the employees in the petitioned for unit are engaged in an integrated func-
tion, under common overall supervision, and are charged with a common mis-
sion. Further, they are subject to uniform personnel policies, enjoy common
working conditions and job benefits, have direct job-related contacts and
a basic similarity of job classifications and skills. Specifically, the
evidence establishes that the guards, police and detectives in the Security
Department have a common primary mission of providing law enforcement and
physical security at the Activity, that they cooperate closely in performing
their security duties, and that they receive special police academy training

7/ The International Associaton of Federal Firefighters, Local F-33,

- represents exclusively a unit of firefighters in the Fire Protection
Division. In addition, the American Federation of Government Employees,
Local 1211, AFL-CIO, herein called AFGE, is the exclusive representa-
tive for three units of Naval Station employees and the National Federa-
tion of Federal Employees, Local 63, is the exclusive representative
for a unit of employees in its Special Services Department.
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and carry firearms on duty. Accordingly, and noting that Section 10(b) of
the Order specifically provides, in part, that a unit may be established on
a functional basis, I find that the employees in the petitioned for unit
possess specialized skills and interests different from other employees of
the Activity that warrant their inclusion in a separate unit.

Moreover, I find that such a functional unit will promote effective
dealings and efficiency of agency operations and that the Naval Station's
contentions to the contrary are, at best, speculative and conjectural. 1In
this connection, it was noted that, in considering the question of effective
dealings and efficiency of agency operations, the Naval Station addressed
itself primarily to the merits of a residual unit of General Schedule em-
ployees, rather than adducing evidence specifically related to the impact of
the claimed unit on effective dealings and efficiency of agency operationms.
Further, it did not adduce specific countervailing evidence as to any lack of
effective dealings and efficiency of agency operations experienced with respect
to the exclusively recognized units currently in existence at the Naval Station.
Indeed, it was noted that from 1967 to 1970 a unit of guards and police at the
Naval Station had been represented exclusively by the AFGE and, further, that
the Naval Station specifically contended in this proceeding that a viable bar-
gaining relationship, including a negotiated agreement, existed between the
IFFP and the Naval Station with respect to the latter's guards and police.

Accordingly, under all of the above circumstances, I find that the peti-
tioned for unit is appropriate for the purpose of exclusive recognition and,
therefore, I shall direct an election in the following unit:

All security guards, police and detectives of the
Security Department of the U.S. Naval Station, San
Diego, California, excluding professional employees,
employees engaged in Federal personnel work in other
than a purely clerical capacity, management officials,
confidential employees, and supervisors as defined in
the Order.

Case No. 72-5378(RO)

The record reflects that the mission of the Naval Amphibious Base, which
is under the direction of a commanding officer, is to provide administrative
and logistic support for armed forces trained in special and unconventional
warfare. 8/ The employees in the proposed unit are assigned to the Security
Department, one of six departments at the Base. Nine guards and one policeman
are in the Guard/Police Branch of the Security Division, and one guard/dog
handler is located in the Drug Detection Branch. Inaddition, the Security
Division employs two detectives in the Investigations Branch as well as a com-
plement of enlisted military personnel. All of the civilian employees of the
Security Divison are in General Schedule classifications.

8/  AFGE Local 1716 currently is the exclusive representative for an Activity-

wide unit that includes all of the 146 civilian employees of t
Amphibious Base, excluding guards. s ° he Naval
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The record reflects that the guards, police and detectives at the Naval
Amphibious Base receive essentially the same training and perform essentially
the same functions as their counterparts at the Naval Station. Under these
circumstances, and consistent with the rationale set forth above in Case No.
72-5346(RO), I find that a unit that includes all guards, police and detec-
tives in the Security Division of the Naval Amphibious Base contains employ-
ees who share a clear and identifiable community of interest.

Moreover, for the reasons outlined above in Case No. 72-5346(RO), I find
that such a functional unit will promote effective dealings and efficiency of
agency operations and that the Activity's contentions to the contrary are, at
best, speculative and conjectural. Thus, as noted above, in considering the
question of effective dealings and efficiency of agency operations, the Activ-
ity addressed itself primarily to the merits of an Activity-wide unit (currently
the only unrepresented employees at the Activity are the claimed security per-
sonnel), rather than adducing evidence specifically related to the impact of
the claimed unit on effective dealings and efficiency of agency operations.
Moreover, it did not adduce specific countervailingevidence as to a lack of
effective dealings and efficiency of agency operations experienced with re-
spect to the unit of guards which previously had been represented exclusively
at the Activity by the IFFP.

Under all of these circumstances, I find that a unit of guards, police
and detectives in Case No. 72-5378(RO) is appropriate for the purpose of
exclusive recognition and, therefore, I shall direct an election in the follow-
ing unit:

All security guards, police and detectives of the
Security Department of the Naval Amphibious Base,
Coronado, California, excluding professional em-
ployees, employees engaged in Federal personnel
work in other than a purely clerical capacity,
management officials, confidential employees and
supervisors as defined in the Order.

DIRECTION OF ELECTIONS 9/

Elections by secret ballot shall be conducted among employees in the
units found appropriate, as early as possible, but not later than 60 days from
the date below. The appropriate Area Director shall supervise the electionmns,
subject to the Assistant Secretary's Regulations. Eligible to vote are those
in the units who were employed during the payroll period immediately preceding
the date below, including employees. who did not work during that period because

9/ The record in Case No. 72-5378(RO) is unclear as to whether the

- inclusion of the detectives of the Investigations Branch in the
unit found appropriate renders inadequate the IBT's showing of
interest. Accordingly, before proceeding to an election in Case
No. 72-5378(RO), the appropriate Area Director is directed to
reevaluate the showing of interest. If he determines that, based
on the inclusion of the above-named employees, the IBT's showing of
interest is inadequate, the petition in this case should be dismissed.

-6 -

141

they were out ill or on vacation or on furlough, including those in the mil-
itary service who appear in person at the polls. Ineligible to vote are em-—
ployees who have quit or were discharged for cause since the designated pay-
roll period and who have not been rehired or reinstated before the election
date. Those eligible shall vote whether or not they desire to be represented
for the purpose of exclusive recognition by the California Teamsters, Public,
Professional and Medical Employees Union, Local 911, International Brotherhood
of Teamsters.

Because the above Direction of Election in Case No. 72-5378(RO) is in a
unit substantial<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>