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U.S. DEPARTMENT OF LABOR

Orrice or ApranistraTive Law Jupces

WASHINGTON, D.C. 20210 REPORT AND RECOMMENDATIONS

Statement of the Case

In the Matter of

This case arises under Executive Order 11491, as
CASE NO. amended. The complaint filed May 30, 1974 on behalf of
42-2529 (CA) American Federation of Government Employees, AFLfCIo, Local
No. 1960 (hereafter called the Complainant), against the
commanding Officer, Naval Air Rework Facility, Pensacola,
Florida and the Secretary of the Navy, U.S. Department of
the Navy, Washington, D.C., (hereinafter called the Respond-
ents), alleged violations of Subsections 19(a) (1) and (6)
of the Order. 1/ The violations were alleged to consist of
Respondents . the Respondent Agency's Office of Civilian Manpower Management
X (hereinafter called OCMM and/or the Agency) directing D.J.
and . Woodard, Commanding Officer of Naval Air Rework Facility,
Pensacola, Florida, (hereinafter referred to as the Activity
American Federation of Government : and/qr NARF), on October 26, 1973, to discontinue as soon as
Employees, possible the environmental differential pay (herein called
AFL-CIO, Local 1960 . EDP) for the Activity's aircraft surface treatment workers
i and employees working with oxygen systems and components and
poisons and/or toxic chemicals. By ordering NARF to uni-
laterally terminate environmental differential pay, OCMM
acting for and on behalf of the Secretary of the Navy inter-
fered with, restrained and coerced employees in the exercise
of their right to union representation in violation of Section
19(a) (1) of the Order and such action had the further effect
of evidencing to unit employees the ability of the Department
of the Navy to act unilaterally with respect to negotiated terms
and conditions of employment without regard to the employees'
exclusive representative. It was further alleged that the
November 21 announcement and later effectuation of the decision
to terminate EDP by NARF unilaterally changed the terms and
conditions of employment specifically covered by the contract

Naval Air Rework Facility
Pensacola, Florida (Activity) :

and :

Secretary of the Navy :
Department of the Navy, :
Washington, D.C. (Agency) :

Complainant

APPEARANCES:

STUART M. FOSS, Esquire
Office of Civilian Manpower Management
Department of the Navy
1735 N. Lynn Street
Arlington (Rosslyn), Virginia 22209
For the Respondents

JAMES R. ROSA, Esquire

Staff Counsel

American Federation of Government

Employees, AFL-CIO

1325 Massachusetts Avenue, N.W.
Washington, D. C. 20007

1/ Prior to the hearing the Assistant Secretary for
Labor Management Relations sustained the Assistant Regional
Director's dismissal of the 19(a) (6) alleged violation against
the Respondent Agency, the Secretary of the Navy. In this
proceeding the issues are confined to the alleged 19(a) (1)
BEFORE: RHEA M. BURROW violation against Fhe Sgcretary.of the Navy and the alleged

Administrative Law Judge 19(a) (1) and (6) violations against NARF.

For the Complainant



between the parties, past practice and two arbitration awards
made in October 1972 and rendered the union's right to
negotiate meaningless and in violation of Section 19(a) (6)

of the Order since it was tantamount to a refusal to negotiate
as required; NARF's course of conduct in the matter had the
effect of evidencing to unit employees its ability to act
unilaterally with respect to negotiated terms and conditions
of employment without regard to the employees' exclusive repre-
sentative and, such unilateral termination of EDP interfered
with, restrained or coerced employees in the exercise of

their rights to union representation in violation of Section
19(a) (1) of the Order.

A hearing was held in the above-entitled matter on
January 22 and 23, 1975, at Pensacola, Florida. The parties
through counsel were afforded the opportunity to be heard,
to examine and cross-examine witnesses, to introduce evidence
bearing on the issues and to present oral arguments and file
briefs in support of their positions. At the conclusion of
the hearing the time for filing briefs was extended to March
15, 1975. Both parties filed timely briefs.

Upon the entire record herein, including stipulations
between the parties made at the hearing, my observation of
the witnesses and their demeanor, the relevant evidence
adduced at the hearing, and the briefs filed herein, I make
the following findings, conclusions and recommendation.

I

The material facts in this proceeding are not in essential
dispute and are found to be as follows:

The Respondent Activity is one of six subordinate field
activities of the Naval Air Systems Command, which in turn is

an organizational component of the Respondent Agency. Basically,

the Respondent Activity is responsible for the rework (main-
tenance) and repair of aircraft, their engines, electrical
equipment, and other flight components, as part of its assigned
mission to support fleet readiness. The Respondent Activity's
workforce consists of approximately 3,600 civilian employees,
in various job and trade positions. The Complainant represents
an exclusive unit of all non-supervisory graded and ungraded
employees of the Respondent Activity, with certain exceptions
not relevant here.

The record reflects that since the Order has been in
effect, the Respondent Activity and the Complainant have
been parties to two collective bargaining agreements, which
provided in pertinent part, as follows:

"It is agreed and understood by the Employer
and the Union that in the administration of

all matters covered by this Agreement, the
Employer and the Union are governed by existing
or future laws or regulations of the Federal
Government, including but not restricted to
those rules and regulations of appropriate au-
thorities, including policies set forth in the
Federal Personnel Manual; by published Depart-
ment of Defense and Department of the Navy and
the Naval Air Systems Command policies and regu-
lations in existence at the time this Agreement
is approved and by subsequently published Defense
and Navy and Naval Air Systems Command policies
regulations required by law or by regulations of
appropriate authorities."

The earlier agreement was not as explicit as the second but
both contained provisions authorizing additional pay for
employees who are engaged in hazardous or "dirty" work at

the rework facility. Such payments are authorized by statute
(5 U.S.C. §5343(c) 1970), and implementing regulations of the
Civil Service Commission, establishing wage schedules, rates

in administering the prevailing rate system and for proper
differentials, as determined by the Commission for a duty in-
volving unusually severe working conditions or unusually
severe hazards. These are found in Federal Personnel Manual
Supplement 532-1. The relevant directives appear in Subchapter
8-7 of that supplement and Appendix J to it, which is a schedule
of specific differential rates and categories where pay is
authorized for employees working under adverse conditions.
These regulations provide, however, that the situations listed
in Appendix J are illustrative only, and that:

"Nothing in this section shall preclude negotiations
through the collective bargaining process for deter-
mining the coverage of additional local situations
under appropriate categories in Appendix J or for
determining additional categories not included in
Appendix J for which environmental differential is

.
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considered to warrant referral to the Commission
for prior approval...."

A. The Two Arbitration Awards

Under a collective bargaining agreement that became
effective in September 1970 between the Complainant and the
Department of the Navy - Naval Air Rework Facility (NARF)
there were two grievances filed in 1972 by Complainant in
connection with certain employees being entitled to Environ-
mental Differential Pay. The collective bargaining agreement
provided, in pertinent part that:

"...Lacking proper mechanical equipment or
protective devices, the following are
typical examples of work situations for
which additional pay may be justified and
authorized:

"...b. Any employee repairing or servicing
facilities under Electroplating and process
tanks and cleaning process equipment located in
Building 709, 604, 755, 71, 62 aud 649.

"...e. Any employee, except Aircraft Surface
Treatment Workers, performing duties of an
Aircraft Surface Treatment Worker."

The parties were unable to resolve their grievances and they
were referred for arbitration. In the arbitration action by
the Complainant on behalf of A.C. Perira against Respondent
NARF which was heard by Arbitrator, Edmund W. Schedler, in
August 1972, the Arbitrator in a decision on October 4, 1972
recommended:

"that the employees in the Oxygen Shop at the
Naval Air Force Facility be considered working
in close proximity to explosive and incendiary
materials which involves potential injury to
employees."

Likewise, Arbitrator, Herbert A. Lynch in a similar proceeding
concerning the grievance of John Melton et al., and the
Respondent Activity issued an opinion on October 25, 1972

to the effect that the grievant and others were working with
or in close proximity to poisons (toxic chemicals) and were

entitled to environmental differential pay.

Pursuant to the decision by Arbitrator, Schedler
concerning entitlement to Environmental Pay for Aircraft
Oxygen Equipment Repairmen, under the provisions of FPM
Supplement 532-1 Respondent NARF's then Commanding Officer
notified the Complainant by letter dated November 2, 1972
that:

"This Facility accepts the opinion of the
Arbitrator, reference (b), that Environ-
mental Pay is applicable. The differential
has been established at 4% while working with
or in close proximity to explosives and in-
cendiary materials which involves potential
injury. This differential pay is effective
15 October 1972 and will be paid to all Air-
craft Oxygen Equipment Repairmen while per-
forming oxygen work under these conditions."

Respondent NARF likewise notified Complainant on
November 2, 1972 the following with reference to Arbitrator
Lynch's decision concerning the grievance for Environmental
Pay for Aircraft Surface Treatment Workers under the provi-
sions of FPM Supplement 532-1:

"This Facility accepts the opinion of the
Arbitrator, reference (b) that Environmental
Pay is applicable. The differential has been
established at 4% while working with or in
close proximity to poisons (toxic chemicals).
This differential pay is effective 29 October
1972 and will be paid to all Aircraft Surface
Treatment Workers while performing surface
treatment work."

B. Events After the Two Arbitration Awards

FPM Supplement 532-1 and Appendix J are part of the
Coordinated Federal Wage System (hereinafter CFWS) applicable
to all executive department employees. The responsibility
for administration of all regulations and procedures pertaining
to CFWS, including the environmental pay plan, has been assigned
by the Secretary of the Navy to OCMM. As an integral part of
the Respondent Agency's secretariat, OCMM supervises all facets
of the Navy's personnel programs and systems established



for civilian employees. It is functionally subdivided into
several divisions and branches, two of which are the Compen-
sation Branch of the Manpower Planning Division, and the
Labor Relations Branch of the Labor and Employee Relations
Division. The Labor Relations Branch is responsible,
generally, for administering the Navy's labor relations pro-
gram established under the Order. The Compensation Branch
ensures that all regulations and procedures pertaining to
the CFWS, including environmental pay, job classification
programs, and pay systems, are administered uniformly through-
out the Respondent Agency by the issuance of appropriate
guidance and policy interpretations.

In a letter dated May 22, 1973 2/ the Compensation
Branch of the Department of Navy's Office of Civilian Manpower
Management expressed concern to the U.S. Civil Service Com-
mission about the different interpretations by various acti-
vities, unions and arbitrators regarding two areas of the
Environmental Differential Pay Plan; it questioned the propriety
of paying such awards and sought Civil Service confirmation of
OCMM's view of Appendix J of the FPM 3/ Supplement 532-1, the
category for Explosives and Incendiary Materials, that: "Since
oxygen is neither an explosive or incendiary, we do not con-
sider that it is covered by the category definitions; nor do
we believe that the conditions associated with the overhaul
and repair of oxygen components constitute hazards suffi-
ciently unusual to warrant consideration of a new category for
such work." The letter noted that the matter had been compli-
cated by an arbitration award which recommended that employees
in the Oxygen Shop at one of the Naval Air Rework Facilities
"be considered working in close proximity to explosives and
incendiary materials which involves potential injury to the
employees.™ The second area of concern related to the cate-
gory for Poisons (toxic chemicals) wherein many Department of
the Navy employees accomplish work which necessitates exposure
to a variety of chemical substances such as poisons, caustics,
corrosive liquids, oxidizing materials, and flammable or non-
flammable compressed gases. The Department's view was ex-
pressed that: "While some activities and employee organizations
believe exposure to practically any of these substances
warrants payment under the Poisons (toxic chemicals) category,

2/ Complainant's Exhibit No. 9.

3/ Federal Personnel Manual

we have maintained that environmental pay under that category
1s proper only when the hazards have not been practically
eliminated by protective devices and/or safety measures."

In a letter dated August 20, 1973 4/, OCMM was advised
by the Chief, Pay Policy Division, United States Civil Ser-
vice Commission, Bureau of Policies and Standards, in reply
to its letter of May 22, 1973 that:

"We agree with your position regarding the
application of the categories covering ex-
plosives and incendiary material, and
poisons (toxic chemicals), to the Navy situa-
tions described in your letter. Your inter-
pretations of subchapter S8-7 of FPM Supple-
ment 532-1, and of Appendix J of the Supple-
ment, with respect to the propriety of
differential payments by your department are,
in our opinion, fully in accord with the intent
and the requirements as delineated in the FPM
Supplement concerning the payment of environ-
mental differentials."

C. OCMM's Letter To NARF To Terminate Environmental
Differential Pay Awards

In a letter dated October 26, 1973, Subject, Termination
of Environmental pay with reference to (a) Arbitration Award
by Edmund W. Schedler, Jr., of 4 October 1972 (working with
oxygen systems and components); and (b) Arbitration award
by Herbert H. Lynch of 25 October 1972 (aircraft surface
treatment operations); and (c) FPM Supplement 532-1, S8-7 and
Appendix J; the proper interpretations for (a) and (b) were
set forth 5/ and NARF was requested by OCMM to discontinue

4/ Complainant's Exhibit No. 11.

5/ Complainant's Exhibit No. 8, describes them as
follows:

"a. The category for Explosives and Incendiary Material
provides for payment of an environmental differential when
working with, or in close proximity to, sensitive explosive
[continued on next page]



payment of an environmental differential under the category
for Explosives and Incendiary Material for working with
oxygen systems and components; also, NARF was requested to
discontinue payment of an environmental differential under
the Poisons (toxic chemicals) category to employees per-
forming surface treatment operations, unless payment is
warranted by exposure to poisonous substances and the hazards
have not been practically eliminated by protective devices
and/or safety measures.

D. NARF's Action

qun receipt of OCMM's October 26, 1973 letter, NARF's
Commanding Officer notified the President of Complainant's
Local No. 1960 by letter dated November 6, 1973 that it had

5/ - continued

and incendiary ordinance material, nitroglycerine, primary

or initiating explosives, propellant charges, primers, high-
energy output flare pellets, etc., when protective devices
and/or safety measures have not practically eliminated the
potential for serious injury or loss of life. Since oxygen

is neither explosive nor incendiary, it is not covered by

the category definition for Explosives and Incendiary Material;
therefore, environmental pay for employees working with liquid
and gaseous oxygen systems and components is not proper under
that category. Further, the conditions associated with the
overhaul and repair of oxygen systems ‘and components do not
constitute hazards sufficiently unusual to warrant establish-
ment of a new category to cover such work.

"b. Provisions of the category for Poisons (toxic
chemicals) apply only to those work operations involving
exposure to poisonous substances when the hazards have not
been practically eliminated by protective devices and/or
safety measures. In that light, exposure to poisonous sub-
stances, such as phenol, warrants payment of the appropriate
differential, provided the hazards have not been practically
eliminated. Exposure to acids, caustics, corrosive liquids,
and paint removers, which are not poisons, however, does not
qualify an employee for environmental pay under that category.
Examples of specific chemicals used in surface treatment
operations which do not satisfy CSC criteria for the Poisons
[continued on next pagel]
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been requested to: (a) discontinue payment of an environmental
differential under the category of Explosives and Incendiary
Material for working with oxygen systems and components; and
(b) to discontinue payment of an environmental differential
under the Poisons (toxic chemicals) category to employees
performing surface treatment operations, unless payment is
warranted by exposure to poisonous substances and the hazards
have not been practically eliminated by protective devices
and/or safety measures. Copy of the October 26 letter that
NARF had received from OCMM was enclosed. The grievants to
the arbitration proceedings were also notified. The Complain-
ant was requested to study the content of the letter and the
impact that compliance would have on the employees in the
unit. The Commanding Officer concluded by stating: "I am
available to discuss this matter at a mutually agreeable time.
However, in order to effect the action required by enclosure
(1), any discussion deemed necessary should take place prior
to 21 November 1973."

There was no written reply by the Complainant to the
November 6, 1973 letter and on November 21, 1973, the
Complainant was advised by letter that NARF would comply
with OCMM's request and would terminate the environmental
differential pay on December 8, 1973 that had previously been
awarded and paid to Aircraft Surface Treatment Workers. §/

It was stipulated at the hearing that the agency terminated
payment on the two aforesaid arbitration awards on December
8, 1973.

II

Complainant's Position

At the outset of its presentation counsel for the
Complainant stated "...the issue is one of whether manage-
ment can change terms and conditions of employment on what

5/ - continued

(toxic chemicals) category include nitric acid, sodium
hydroxide (caustic soda), sulfuric acid, chronic acid,
jydrofluoric acid, and laquer or paint removing compounds."

6/ Within a few days after the November 6, 1973
letter, the President of Local No. 1960, and Captain Woodard
had a conversation in which Captain Woodard stated in substance
[continued on next page]
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we believe to be a negotiable topic without prior negotiations
with an exclusive bargaining representative. 1In the alter-
native, if for some reason the Court does not feel that the
environmental pay was a truly negotiable topic, we would
argue that nevertheless management may not change terms and
conditions of employment even on nonnegotiable topics which
affect employees' terms and conditions of employment without
proper and full prior consultation, which we feel was not

had in this case. We feel there was neither proper negotia-
tions, which we think was required since this was a negotiable
matter, or in fact there was not even proper consultation...."

III

Findings

In the proceeding before Arbitrator Schedler decided
October 4, 1972, NARF contended that the employees in the
Oxygen Shop were not entitled to environmental differential
pay because there were not unusual hazards as interpreted

from the Federal Personnel Manual 532-1 subchapter 8 and
Appendix J.

In the proceeding before Arbitrator Lynch, decided
October 25, 1972, grievant Melton on behalf of himself and
others stated: "I hereby grieve the non-payment of environ-
mental differential as provided by FPM Supplement 532-1,

S8-7 and Appendix J, Part II-5. As an Aircraft Surface Treat-
ment Worker, I am continually exposed to numerous types of
toxic and corrosive materials used daily in my work of paint
stripping and cleaning of aircraft related parts."

Appendix J of the FPM is a Schedule of Environmental
Differentials Paid For Exposure to Various Degrees of hazards,
physical hardships and working conditions of an unusual nature.
The objective standard outlined in Instruction 5, FPM Supple-
ment 532-1 dated May 20, 1971, for each agency is to eliminate
or reduce to the lowest level possible all hazards, physical
hardships and working conditions of an unusual nature. When
agency action does not overcome the unusual nature of the
hazard, physical hardship, or working condition, an environ-
mental differential is warranted.

6/ - continued

that NARF was complying with the directive of OCMM and there
was nothing that NARF could do other than had been stated in
its letter.

- 12 -

The arbitration awards were referenced to Explosive
and Incendiary Material - low degree hazard and Poisons
(toxic chemicals) low degree hazard. Each of the standards 1/
are shown to have an effective date of November 1, 1970 and
contain descriptive classification terms and examples illus-

trating specific examples of conditions considered of an
unusual nature.

Under the FPM requirements 8/ each installation or
activity must evaluate its situations against the guidelines
in Appendix J to determine whether the local situation is
covered by one or more of the defined categories. When the
local situation is determined to be covered the authorized
environmental differential is paid for the appropriate
category. When the local situation is not covered by one
of the defined categories but is considered to be unusual
in nature so as to warrant payment of an environmental, a
differential may not be paid but action is to be initiated to
request the Commission to consider authorizing the payment of
an environmental differential. It was also provided:

"Nothing in this section shall preclude negotiations
through the collective bargaining process for deter-
mining the coverage of additional local situations
under appropriate categories in Appendix J or for
determining additional categories not included in
Appendix J for which environmental differential is
considered to warrant referral to the Commission

for prior approval as in (2) above." 9/

In accordance with established agency procedure, the
Respondent Agency contends among other things that the Labor
Relations Branch routinely referred awards to the Compensation
Branch for review since they concerned matters covered by CFWS
and since the work situations did not satisfy the criteria
for payment under the categories in Appendix J, the matter
presented a question of the legality of payment of appropriated
funds. (underscoring supplied).

7/ Now contained in FPM Supplement 532-1, Instruction
10, dated September 5, 1974.

8/ FPM Supplement 532-1; Instruction 5, dated May 20, 1971.

9/ 2 above is the same as preceding paragraph.
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From the foregoing, I find that (1) the requirements
fqr qualification for entitlement to environmental differen-
tial pay were the same from the time respondent NARF em-
ployees were awarded EDP pursuant to the arbitration awards
as they were at the time such awards were terminated; that
NARF.and the Complainant had bargained in good faith con-
cerning their differences regarding environmental differ-
ential pay and the matter was referred for arbitration;

OCMM was not a party to the collective bargaining agreement;
the awards were terminated by direction of OCMM to NARF
following the Civil Service Commission review or response to a
request by OCMM without any pertinent intervening circum-
stances or applicable regulatory changes.

2. The Complainant was the exclusive representative at the
NARF installation at Pensacola, Florida at all times material
to this proceeding. After Respondent NARF accepted the afore-
mentioned Environmental differential arbitration awards in
November 1972, I find that it neither initiated or participated
in any action to cause such awards to be reduced or terminated
prior to OCMM's letter of October 26, 1973, directing it to
take action to terminate the Environmental Differential Pay
which had previously been authorized. 10/

3. There was no timely exception or appeal from the
aforementioned arbitration awards of Environmental differential
Pay which were accepted by Respondent NARF in November 1972

and they were paid until terminated on December 8, 1973.

4. The October 26, 1973 letter by the Respondent Agency
to the Activity was a directive made pursuant to an ex-
pression of policy felt to be in Federal Personnel Manual
which the Agency had requested and received from the U. S.
Civil Service Commission.

5. In carrying out the directive of terminating environmental
pay the Respondent Activity fulfilled any obligation which

it may have had to meet and confer with the Complainant re-
garding the procedures to be utilized in terminating the

10/ Although the subject of the letter was stated
in terms of a request, the content of the letter as well as
evidence at the hearing establish that it was in fact a
directive and not a request.
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environmental differential pay to the Aircraft Surface
Treatment Workers concerned and the impact on the employees
invovled herein.

6. The Agency action directing termination of the arbitration
awards was unilateral and not predicated on Civil Service
Commission requirements of the August 20, 1973 letter of
policy expression. Neither the Activity or the Union had an
opportunity to question, confer, consult, or negotiate as to
the basic issue of termination of the awards.

Iv

Discussion and Conclusions

One of the issues for determination is whether the
unilateral local implementation of OCMM's October 26, 1973
directive by the Respondent Activity terminating environ-
mental differential pay to certain of its Aircraft Surface
Treatment employees was in violation of section 19(a) (6)
of the Order. Under this Section it is an unfair labor
practice for Agency management to "refuse, to consult, con-
fer, or negotiate with a labor organization as required by
this Order."

Section 12 (a) of the Order set forth certain standards
governing the administration of negotiated agreements be-
tween agencies and labor organizations. Article II, Section
1 of the parties negotiated agreement is substantially the
same as set forth in Section 12 of the Order which reads:

"In the administration of all matters covered
by the agreement, officials and employees are
governed by existing or future laws and the
regulations of appropriate authorities, in-
cluding policies set forth in the Federal Per-
sonnel Manual; by published agency policies and
regulations in existence at the time the agree-
ment was approved; and by subsequently published
agency policies and regulations required by law
or by the regulations of appropriate authorities,
or authorized by the terms of a controlling
agreement at a higher level.

Article III, Section 2 of the negotiated agreement states
that:
"The provisions of Section 12(a) (b) and (c) of
Executive Order 11491 included elsewhere in
this Agreement apply to all supplemental, im-
plementing, subsidiary, or informal agreements
between the Employer and the Union."
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In Department of the Navy, Supervisor of Shipbuilding
Conversion and Repair, Pascagoula, Mississippi, A/SLMR
No. 390, the Assistant Secretary noted that the Study Com-
mittee in its Report and Recommendations, (1969), made clear
that only if a reqgulation met one of the standards set forth
in Section 12(a) of the Order could it supersede or modify
the terms of an existing agreement; that the Report and
Recommendation and the Council's decision in IAM Local Lodge
2424 and Aberdeen Proving Ground, Aberdeen, Maryland, FLRC
No. 70A-9, indicate that the term "appropriate authorities"
as used in the Order mean an authority outside the agency
involved, and not a higher echelon within the same agency.
He differentiated those cases involving higher level regula-
tions controlling the scope of negotiations 11/ from the one
under consideration involving regulations modifying the terms
of an existing agreement. 12/

Counsel for Complainant ably argues in his brief that
whether or not the respondents could have continued pay-
ment pursuant to the arbitration awards involved in this
case, had these awards, in fact, violated the law is not
in issue in this case--first, because the only proper issue
in this case is management's unilateral action; secondly,
because, there has never been an aEproprlate determination
that the arbitration awards were, in fact, illegal. Only
the Federal Labor Relations Council (FLRC), and not the
Assistant Secretary, has the authority to review arbitration
awards. 13/ Even, then, arbitration awards may only be
appealed pursuant to Section 2411.31 of the Council's Rules
and not in the context of an unfair labor practice proceeding.
For the Assistant Secretary to rule on the legal propriety
of the two arbitration awards involved in this proceeding

11/ United Federation of College Teachers, Local 1460
and Merchant Marine Academy, FLRC No. 71-15, and Department
of the Air Force, Shepherd Air Force Base, FLRC No. 71A-60,
decisions of the Federal Labor Relations Council (Council)
and the Air Force Defense Language Institute, Lackland Air
Force Base, A/SLMR No. 322.

12/ A/SLMR No. 390, supra.

13/ Citing Section 4(c) (3) of the Order provid%ng
that the Council may consider subject to its regulations
exceptions to arbitration awards.
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would put the Assistant Secretary in the p051t10n of
accepting appeals from arbitration awards. It is pointless
to discuss management's responsibilities when faced with
illegal arbitration awards because management never appealed
the legality of those awards and certainly, the respondents'
legal analysis is not determinative.

The May 22, 1973 Agency request of the Civil Service
Commission was not an appeal from the two arbitration awards
as contended but a request for clarifying information re-
garding agency wide policy of interpretation of Civil Service
provisions relating to payment of environmental differentials
contained in FPM Supplement 532-1 and Appendix J. Since
the request applied to all agency installations it was not
an appeal; there was no ruling by the Civil Service Commission
as to the legality of the aforementioned arbitration awards
nor is the Assistant Secretary placed in the position of
accepting appeals from arbitration awards as contended.

What is important is the Agency's action on the Civil
Service response relating to environmental differential
pay 14/ contained in the aforementioned FPM Supplement and
Appendix.

Thus, there is for consideration the issue as to the
extent the arbitration decisions herein are binding on the
Agency head regarding matters covered by the negotiated
agreement that are subject to Section 12(a) of the Order.

It was stated in Professional Air Traffic Controllers Organi-
zation and Federal Aviation Administration, Department of
Transportation (Britton, Arbitrator), FLRC No. 74A-1 that

"in the private sector courts have consistently held that

the interpretation of contract provisions is a matter to be
left to the arbitrator's judgment. See e.g., United Steel-
workers of America v. Enterprise Wheel and Car Corp., 363
UiS. 593, 599 (1960). This principle regarding the inter-
ptetation of negotiated provisions is likewise applicable in

14/ Respondent's Exhibit No. 2. Article XX, Sections
2 and 3 of the negotiated agreement approved December 18,
1972 provide:

"Environmental pay differentials are paid for
exposure to various degrees of hazards, physi-
cal hardships, and working conditions of an
unusual nature. Appendix J of FPM 532-1
[continued on next pagel
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the Federal sector under 2411.32 of the Council's rules of
procedure. American Federation of Government Employees
Local 12 and U.S. Department of Labor (Daly, Arbitrator),
FLgC No. 72A-55 (September 17, 1973), Case Report No. 44.
This does not mean, of course, that an arbitrator's inter-
p;etation of an agreement provision need not be consistent
with applicable law, appropriate regulations, or the Order.
For where it appears based upon the facts and circumstances
described in a petition that there is support for a conten-
tion that an arbitrator has interpreted an agreement pro-
vision in a manner which results in the award violating
applicable law, appropriate regulation, or the Order, the
Council, under its rules, will grant review of the award.
Here, as previously discussed, it does not appear that the
arbitrator's interpretation of Article 55 has resulted in
an award which violates the Order." The Council in its
decisions has consistently emphasized that rights reserved
to management officials under 12(b) of the Order are mandatory

14/ - continued

describes all of the current environmental
pay situations authorized by the Civil Ser-
vice Commission. The Union will recognize
Enclosure (1) to NARF INST 12531.1 and any
additions or deletions thereto as the
specific work situations for which environ-
mental pay differentials are authorized for
employees of the ungraded unit.

"Hazards differential pay for graded employees
shall be paid only for a duty included in the
Civil Service Commission schedule of irregular
or intermittent hazardous duty or duties in-
volving physical hardships as authorized in
Appendix A of FPM 550, subchapter 9. How-
ever, a differential may not be paid to an em-
ployee for a duty listed in Appendix A when
the duty has been taken into account in the
classification of the employee's position."
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and cannot be bargained away. 15/

It is well settled that an agency's action in
unilaterally instituting a change in a negotiable condition
or employment without prior consultation with the bargaining
representative is violative of Section 19(a) (1) and (6) of
the Order. 16/ Similarly, it is also well settled that an
agency is under no obligation to consult and confer prior to
instituting a change in a non-negotiable condition of employ-
ment which, among other things, owes it existence to "higher
level published policies and regulations that are applicable
uniformly to more than one Activity...."ll/

NARF and three other Naval Air Rework Facilities
(Jacksonville, Norfolk and Cherry Point), fall under the
command system of Naval Air System Command Representative
Atlantic (NARF's immediate supervisor); NAVAIRSCOM, an
Acronym for the Naval Air System Command in Washington, and
ROCMM the Regional Office of Civilian Manpower Management
located in Jacksonville, Florida, are the other higher levels

15/ Veterans Administration Independent Service
Employees Union and Veterans Administration Research Hospital,
Chicago, Illinois, FLRC No. 71A-31 (November 22, 1972), Report
No. 31, at p. 3; accord, Veterans Administration Canandaigua,
New York and Local 227, Service Employees International Union,
Buffalo, New York (Miller, Arbitrator), FLRC 72A-42 (July
31, 1974), Report No. 55, at pp. 8-9; American Federation of
Government Employees Local 1966 and Veterans Administration
Hospital, Lebanon, Pennsylvania, FLRC No. 72A-41 (December
12, 1973), Report No. 46, at pp. 5-7; Tidewater Virginia
Federal Employees Metal Trades Council and Naval Public Works
Center, Norfolk, Virginia, FLRC No. 71A-56 (June 29, 1973),
Report No. 41, at pp. 4-7.

lﬁ/ Cf. Veterans Administration Hospital, Charleston,
South Carolina, A/SLMR No. 87

17/ United Federation of College Teachers, Local 1460
and the U.S. Merchant Marine Academy, FLRC No. 71A-15.
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of command, the latter being a field office of OCMM
headquarters in Washington. OCMM's Compensation Branch
letter of May 22, 1973 concerned differing interpretations
of the activities, unions and arbitrators at the various
installations within the command system regarding the two
areas of Environmental Differential Pay and was not con-
fined to the NARF situation.

From the foregoing, I conclude that an arbitrator's
decision interpreting the provisions of a contract is
binding on the parties unless such interpretation results
in an award violating applicable law, appropriate regula-
tions including policies set forth in the Federal Personnel
Manual, or the Order. In this case, the Civil Service Com-
mission has interpreted the Agency views regarding the
application of the categories covering explosives and in-
cendiary materials, and categories covering poisons (toxic
chemicals) to the Navy situations described as being in
accord with the intent and the requirements delineated in
the FPM Supplement concerning the payment of environmental
differential. While the requested interpretation was in-
tended to provide a basis for establishment or reconcilia-
tion of policies uniformly applicable to more than one
activity, the interpretation was not intended as a vehicle
to terminate arbitration awards that had become final.

Arbitrator's decisions like those of a court command
respect. The fact that a different agency or tribunal
reaches another conclusion on the issue presented at a
later date does not invalidate or render illegal, decisions
formerly made and effected. No legal opinion from the
Department of Defense or Navy was submitted supporting
Respondents position that the arbitration awards were
illegal nor did the Civil Service letter of interpretation
purport to do so. I find that the evidence does not sup-
port the respondents position that the aforementioned arbi-
tration awards were illegal. The Civil Service interpreta-
tion may have alerted the Agency as to policy at its in-~
stallations on differential pay that it should assess and
follow; it was not a mandate to terminate, bona-fide arbi-
tration awards that had previously been made and accepted.

The fact that the Respondent Agency is not now charged
with a Section 19(a) (6) violations does not necessarily pre-
clude a finding of an independent 19 (a) (1) violation, which
is not premised on the existence of an exclusive bargaining

10
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relationship between the Respondent Agency and the Complainant.
In National Aeronautics and Space Administration (NASA),
Washington, D.C., and Lyndon B. Johnson Space Center (NASA),
Houston, Texas, A/SLMR No. 457 the obligations of an agency
were described and the following was stated: "As stated in
previous decisions, once an exclusive bargaining representa-
tive has been designated by a majority of the employees in

an appropriate unit, the obligation of the agency or activity
which has accorded recognition is to deal with such repre-
sentative concerning grievances, personnel policies and
practices, or other matters affecting working conditions of
all unit employees. Such obligation is exclusive and carries
with it the correlative duty not to treat with others. 18/
Further, Section l(a) of the Order states, in part, that

'The head of each agency shall take the action required to
assure that employees in the. agency are apprised of their
rights under this section, and that no interference, restraint,
coercion, or discrimination is practiced with his agency to
encourage or discourage membership in a labor organization.'
It is clear from the parties' stipulation that the Respondent
Activity had accorded exclusive recognition to the Complain-
ant and that the Respondent Agency was aware of this bargain-
ing relationship at the time of the denial of the request that
the Complainant's representative be permitted to participate
in the Respondent Agency's EEO discussion with unit employees.
Nevertheless, the Respondent Agency, through its representa-
tive, Dr. McConnell, although conducting meetings or inter-
views with unit employees in which certain of their terms

and conditions of employment were discussed, refused the
request of the exclusive representative of these employees to
participate in such discussions. In my view, by these ac-
tions, the Respondent Agency implicitly suggested to unit
employees that Agency management could deal directly with
them concerning their terms and conditions of employment

and, in effect, interfered with the exclusive bargaining
relationship."

It is my opinion that the Agency action directing the
Activity to terminate the arbitration awards herein, im-
plicitly suggested to unit employees that Agency management

18/ See, e.g., Veterans Administration, Veterans
Administration Hospital, Muskogee, Oklahoma, A/SLMR No. 301,
and United States Army School/Training Center, For McClellan,
Alabama, A/SLMR No. 42.
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would not abide by collective bargaining agreements
regarding arbitration as to terms and conditions of em-
plgyment and in effect interfered with the exclusive bar-
gaining relationship.

_In Naval Air Rework Facility, Pensacola, Florida and
American Federation of Government Employees, Lodge No. 1960
(goodman, Arbitrator), FLRC No. 74A-12, the Agency in its
first exception contended "that the arbitrator exceeded the
scope of his authority by directing that electroplaters
received 'low degree' environmental differential payments,
because the specific issue submitted to him was whether
electroplaters are entitled to receive 'high degree' pay-
ments. Hence, the agency asserts that the arbitrator ex-
ceeded the scope of his authority by deciding an issue not
submitted to him, and that his award directing payment of
'low degree' environmental differentials should therefore
be stricken. 1In support of this exception the agency re-
lies on alleged precedent in the private sector; and cites
the Councils' decision in American Federation of Government
Employees, Local No. 12 (AFGE) and U.S. Department of Labor
(Jaffe, Arbitrator), FLRC No. 72A-3 (July 31, 1973), Report
No. 42, as establishing the principle in the federal sector
that an arbitrator's award should be vacated where the ar-
bitrator has exceeded the scope of his authority."

The Council after expressing the opinion that the
Agency's petition did not present facts and circumstances
to support its assertion that the arbitrator did not exceed
the scope of his authority stated: "Further, the agency's
reliance on the Council's decision in AFGE, Local 12, and
U.S. Department of Labor, supra, as support for its first
exception is misplaced. In that case, the Council held in
essence that the arbitrator had exceeded his authority by
granting contractual relief to non-grievants, as well as
the grievant. That holding is inapposite to the present
question of whether an arbitrator may properly award to a
grievant relief which is of lesser degree than that specified
in the submission agreement."

In its second exception in FLRC 74A-12, supra, the
agency alleged "that the arbitrator was required by the
broad guidelines in FPM Supplement 532-1, Section 58-7 and
Appendix J to FPM Supplemtn 532-1 to make specific findings
of fact and failed to do so. Obviously, in the determination
of local situations for which environmental differential is

11
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authorized the FPM must be complied with; however, with
regard to the instant case, the agency does not advert

to any specific FPM requirement to support its contention
that the arbitrator must make specific findings of fact,
nor does our research reveal the presence of any such
requirement in the FPM.

"We therefore find that the agency has not supported
its contention that implementation of the award will vio-
late the FPM, or derivatively, Section 12(a) of the Order...."

From the foregoing, it is evident (1) that the
Complainant had no opportunity to submit its position to
the Civil Service Commission Agency in connection with the
May 22, 1973 inquiry or letter expressing concern and
questioning the propriety of awards regarding application
of the categories covering explosives and incendiary materials,
and poisons, (toxic chemicals); (2) the Civil Service response
on August 20, 1973 did not purport to be a review of the
NARF arbitration awards that had previously been accepted;

(3) there had been no timely appeal from the arbitration
awards in issue in this proceeding and they had, in fact,
been approved, accepted and paid until December 8, 1973;
there is no factual showing establishing that the arbitration
awards made and accepted in this case violates the Order;

and the Complainant was first advised that the awards were to
be terminated about November 6, 1973 after the agency had
already made the decision.

In Governmental Employees Relations Report (GERR)
No. 589, January 20, 1975 at pages 18 and 19, the following
is stated:

"The arbitrator's authority to interpret the agency's
regulation stems from the fact that it was incorporated
by reference into the collective bargaining agreement.
Article 2, section 2 requires the parties to abide by
'all Federal laws, applicable state laws, regulations
of the employer, and this agreement in matters re-
lating to the employment of employees covered by this
agreement.'...

"This does not mean that the arbitrator's interpretation
of such directives necessarily takes precedence over
the agency's own interpretation. We believe there is
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considerable merit in OEO's contention that the
arbitrator erred in concluding that the promotion
actions in question were 'routine' within the
meaning of OEO Staff Manual 250-2, supra, and had
to be completed within an 8 day period. An ad-
ministrative agency's interpretation and applica-
tion of its own regulations will generally he
accorded great deference and will be deemed con-
trolling as long as it is one of several interpre-

tations, though it may not appear quite as reasonable

as some others. Roy Bryant Cattle Co. v. United
States, 463 F.2d 418 (5th Cir. 1972); United States
v. Whelan 463 F.2d4 1093 (9th Cir. 1972). However,
OEO did not appeal a contrary interpretation by the
arbitrator in a timely fashion. Section 4(c) (3)

of Executive Order 11491, supra, places review of
arbitration awards within the jurisdiction of the
Federal Labor Relations Council (FLRC) and section
13(b) provides that either party may file exceptions

to an arbitrator's award under regulations prescribed

by the council. These procedures were duly promul-
gated in 5 C.F.R. subpart D of Part 2411 (1974),
prescribing a 20 day time limit from the date of
award to appeal, but the OEO did not avail itself of

the opportunity to challenge the arbitrator's findings
and interpretation. The purpose of statutes and regu-

lations limiting the period for appeal is to set a
definite point of time when litigation or arbitration
shall be at an end unless within that time the pre-
scribed application has been made, and, if it has
not, to advise all interested parties that the action
is final. Matton Steamboat Co. v. Murphy, 319 U.S.
412 (1943). Since OEO did not file an exception to
the award within the period of limitations, we must
now presume its acquiescence with the facts and the
interpretation of the applicable regulation"...

It was concluded that failure to file a timely appeal
constituted fatal agency error.

I conclude that the October 26, 1973 agency action
directing the Activity to terminate the arbitration awards
herein, implicitly suggested to unit employees that Agency
management would not abide by the collective bargaining
agreement regarding arbitration as to terms and conditions

12
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of employment and in effect interfered with the exclusive
bargaining relationship between the Activity and the
Union in violation of Section 19(a) (1) of the Order. 19/

The evidence shows that the Union was notified on
November 6, 1973 that the EDP awards were to be terminated
and were shown a copy of the Agency directive. The Activity
argues that between November 6 and December 8, 1973 the
Union had the opportunity to request consultation on nego-
tiable impact issues. No such overtures having been re-
ceived from the Union, the Activity contends it cannot be
found in violation of the duty to bargain in good faith.

I cannot so conclude.

On November 6, 1973 the Union was presented with the
accomplished fact of a determination to terminate certain
environmental differential pay awards. Its views had not
been previously sought and it was unaware of the arbitration
awards being challenged. As far as the Union was conceérned
there was no opportunity to question the propriety of the
determination and an Activity witness,D.J. Woodard, testified
in effect that he had no alternative but to carry out the
agency directive; that the termination date was delayed
until December 8, 1973 is of no moment. To hold as the
Activity urges would be to impose on the Union an obligation
to request consultation regarding an Activity action which
it reasonably believed was already instituted. This, in
effect, would require the Union to perform what, under the
circumstances, would be essentially a futile Act.

I therefore conclude that NARF's unilateral termination
of the Environmental Differential pay awards made to its
employees pursuant to the aforementioned arbitration awards
constituted a change in established conditions of employment
settled by arbitration and a violation by the Activity of
Section 19(a) (6) of the Order. 20/ Section {1) (a) of the Order

19/ Section 19(a) (1) of the Order provides that
Agency management shall not - (1) interfere with, restrain,
or coerce an employee in the exercise of the rights assured
by this Order.

20/ Section 19(a) (6) provides that Agency management
shall not - refuse to consult, confer, or negotiate with a
labor organization as required by this Order.
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grants to each employee the right to form, join and assist
a labor organization and Section 19(a) (1) prohibits an
agency from interfering with that right. Where as here,
tpe Activity takes an action in carrying out a management
d+rect1ve terminating employees environmental differential
without meeting its obligation to confer and consult re-
garding the basic right of termination as well as the im-
pact apd potentially adverse effects of such action, the
exclusive representative is undercut and disparaged so

as to affect Section 1 rights of employees in violation of
Section 19(a) (1). 21/ I do not find the action privileged
because the arbitration awards are not shown to have been
illegal or contra to the Order.

It is undisputed that OCMM directed termination of the
arbitration awards. I agree with Counsel for Complainant
that the Secretary of the Navy (OCMM) committed an independent
violation of Section 19(a) (1) because his office interfered
with, restrained, and coerced employees in the exercise of
rights assured by the Order, in that his agent (OCMM) was
the central and essential moving force behind the termina-
tion of environmental differential pay at NARF Pensacola,

a termination which reflected badly upon AFGE Local 1960
and could not help but have a chilling effect upon unionism
in that bargaining unit.

Remedy

The Respondent Agency directed and its Activity
terminated the environmental differential pay awarded to
certain employees at the NARF installation pursuant to the
two aforementioned arbitration awards. I therefore find

21/ The duty to bargain regarding impact has long
been recognized by the Assistant Secretary and the Federal
Labor Relations Council. For example, Immigration and
Naturalization Service, FLRC No. 70A-10 (April 15, 1971);
Plum Island Arrival Disease Laboratory, FLRC No. 71A-11
(July 9, 1971); Griffiss Air Force Base, FLRC No. 71A-30
(April 19, 1973); Norton Air Force Base, A/SLMR No. 261
(April 30, 1973); U.S. Department of Interior, Bureau of
Indian Affairs, A/SLMR No. 341 (January 9, 1974); New Mexico
Air National Guard, A/SLMR No. 362 (February 28, 1974).

13
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that the Respondents must remit to the employees all
accumulated sums due and owing as environmental differential
pay since the awards were terminated on December 8, 1973.

The environmental differential pay wrongfully withheld by
Respondent to its Aircraft Oxygen Equipment Repairmen and
Aircraft Surface Treatment Workers will be remitted to each
of the employees involved and computed in the same manner

as was in effect when the awards were terminated plus
accruals, if any,that have inured since December 8, 1973. 22/

Recommendations

Having found that the Respondent Agency engaged in
conduct violative of Section 19(a) (1) of the Order and that
the Respondent Activity engaged in conduct violative of
Sections 19(a) (1) and (6) of Executive Order 11491, as
amended, I recommend that the Assistant Secretary adopt the
Order as hereinafter set forth which is designed to effect-
uate the policies of the Order.

Recommended Order

Pursuant to Section 6(b) of Executive Order 11491,
as amended, and Section 203.25(b) of the Regulations, the
Assistant Secretary of Labor for Labor-Management Relations
hereby Orders that the Secretary of Navy, Department of
the Navy, Naval Air Rework Facility, Pensacola, Flordia
shall:

(1) Cease and desist from:

(a) Interfereing with, restraining or coercing unit
employees at the Naval Air Rework Facility, Pensacola,
Florida, by refusing to give effect to the environmental
differential pay awarded to Aircraft Oxygen and Equipment
Repairmen and Aircraft Surface Treatment Workers pursuant
to the Schedler-Lynch arbitration awards during 1972 and/or

22/ Complainant also requested interest for employees
but in view of a recent Comptroller General's Decision, the
payment interest does not appear to be warranted. See, File
B-180010 [continued on next page]
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terminating such awards or refusing to comply with the
terms therewith on or after December 8, 1973.

(b) Refusing to consult, confer and negotiate on the
part of the Activity as to changes in conditions of employ-
ment affected by its unwarranted termination of environmental
differential pay made pursuant to arbitration under the
terms of the collective bargaining agreement and the Order.

(c) In any like or related manner interfering with,
restraining, or coercing its employees represented by
American Federation Government Employees, AFL-CIO, Local

1960, in the exercise of rights assured by Executive Order
11491, as amended.

(2) Take the following affirmative actions in order to
effectuate the purposes and policies of the Order.

(a) The respondents will remit, to each of the
employees involved in or affected by the Schedler-Lynch
arbitration awards all monies deducted or withheld from
them by reason of termination of environmental differential
pay since December 8, 1973, and the Activity will continue

such awards during the term of the collective bargaining
agreement.

(b) The respondents will honor and enforce all terms
of the existing negotiated agreement with American Federa-
tion of Government Employees, AFL-CIO, Local 1960.

(c) The respondent will post at its OCMM headquarters
in Washington, D.C. and at NARF Facility, Pensacola, Florida
copies of the attached Notice marked "Appendix" on forms
to be furnished by the Assistant Secretary for Labor-Manage-
ment Relations. Upon receipt of such forms, they shall be
signed by the Commanding Officer at the respective locations,
aud shall be posted and maintained by each of them for 60
consecutive days thereafter, in conspicious places, including
all places where notices are customarily posted. The re-
spective Commanding Officers shall take reasonable steps to

22/ - continued

dated March 19, 1975 in the Matter of Unfair Labor Practice
Make Whole Remedies.
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to insure that such notices are not altered, defaced, or
covered by other material.

(c) Pursuant to Section 203.26 of the Regulations,
each Commanding Officer at the respective locations will
notify the Assistant Secretary in writing, within 20 days
from the date of this Order, as to what steps have been
taken to comply therewith.

',%ﬁ_ M: M
RHEA M. BURROW
Administrative Law Judge

DATED: April 17, 1975
Washington, D. C.

14



APPENDIX
NOTICE TO ALL EMPLOYETES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended,

LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

—

We hereby notify our employees that:

WE WILL NOT interfere with, restrain or coerce unit employees
at the Naval Air Rework Facility, Pensacola, Florida by
refusing to recognize and abide by unappealed arbitration
decisions involving environmental differential pay made pur-
suant to the collective bargaining agreement between the
Naval Air Rework Facility Pensacola, Florida, and American
Federation of Government Employees, AFL-CIO, Local 1960.

We will not refuse to honor the existing negotiated agree-
ment with that labor organization by withholding from unit
employees concerned, the environmental differential pay to
which they were found entitled by reason of the Schedler-
Lynch arbitration awards in 1972.

WE WILL NOT in any like or related manner interfere with,
restrain, or coerce our employees represented by American
Federation of Government Employees, AFL-CIO, Local 1960,

in the exercise of rights assured by Executive Order 11491,
as amended.

WE WILL honor and enforce all terms of the existing
negotiated agreement between the Naval Air Rework Facility,
Pensacola, Florida, and American Federation of Government
Employees, AFL-CIO, Local 1960.

WE WILL immediately remit to all unit employees and former
employees entitled to environmental differential pay by
reason of the Schedler-Lynch arbitration awards, the monies
withheld from them since December 8, 1973 by reason of

the erroneous termination of their awards.

15

WE WILL henceforth add and include environmental diffe;ential
pay to the regular pay of employees in the above unit in
accordance with the provisions of the aforesaid arbitration
awards and the existing collective bargaining agreement.

(Agency or Activity)

Dated: By

(Signature)

This Notice must remain posted for 60 consecutive days
from the date of posting, and must not be altered, de-
faced, or covered by any other material.

If employees have any questions concerning this Notice

or compliance with its provisions, they may communicate
directly with the Assistant Regional Director of the
Labor-Management Services Administration, United States
Department of Labor, whose address is 1371 Peachtree Place
Northeast, Room 300, Atlanta, Georgia, 30309.



UNITED STATES
-FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Defense Supply Agency,

Defense Property Disposal Office,
Aberdeen Proving Ground,
Aberdeen, Maryland

and A/SIMR No. 360

FLRC No. 74A-22
Local Lodge 2424, International

Association of Machinists and
Aerospace Workers, AFL~CIO

DECISION ON APPEAL FROM
ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a decision and order of the Assistant Secretary,
upon a complaint filed by Local Lodge 2424 of the International Association
of Machinists and Aerospace Workers, AFL-CIO (hereinafter referred to as
IMM). The Assistant Secretary found that the Defense Supply Agency (here-
inafter referred to as DSA), Defense Property Disposal Office at Aberdeen
Proving Ground, Aberdeen, Maryland, violated section 19(a)(5) of the

Order by failing to accord appropriate recognition to a labor organization
qualified for such recognition and failing to homor an existing negotiated
agreement; and by such conduct, and by threatening to revoke dues with-
holding authorizations, also violated section 19(a)(l) of the Order.=

The pertinent facts as found by the Assistant Secretary are set forth
‘below.

On July 29, 1970, IAM was certified as the exclusive representative for
a unit of approximately 1620 employees of the Department of the Army's

1/ Section 19(a)(1l) and (5) of the Order provides as follows:

Sec. 19. Unfair labor practices. (a) Agency management shall not--

(1) interfere with, restrain, or coerce an employee in the
exercise of the rights assured by this Order;

. . . . . . .

(5) refuse to accord appropriate recognition to a labor organi-
zation qualified for such recognition. . . .

16

-2-

Aberdeen Proving Ground Command (APGC), at Aberdeen Proving Ground,
Aberdeen, Maryland. On August 9, 1972, the union entered into a nego-
tiated agreement with APGC covering the employees in the unit. Shortly
thereafter, under the authority granted by the Department of Defense
(DOD), a Defense Property Disposal Service (DPDS) was established under
DSA, composed basically of Defense Property Disposal Offices (DPDO's).

To staff these offices, DOD decided that employees performing surplus
personal property disposal functions in the Departments of the Army, Navy
and Air Force, and in DSA, were all to be transferred té the new DPDS
within DSA. Under this "transfer-in-place,"” the transferred employees
would be under the command of DSA but continue at the same duty stations
performing essentially the same duties as before the transfer, with no
changes in job descriptions, classifications and grades. One of these
offices was established at Aberdeen Proving Ground, consisting of 27
employees, 15 of whom were members of IAM's collective bargaining unit at
APGC.

Upon learning of the proposed transfer, IAM took the position with DSA
that its agreement with APGC continued to cover the 15 employees to be
transferred to DSA from Army. DSA, however, notified IAM, as well as other
labor organizations with agreements covering other property disposal
employees transferred to DSA, that "the dues withholding privileges of
those employees would be extended for a six month period . . . to allow
for the resolution of such representation and successorship issues as may
arise incident to this reorganization." On April 22, 1973, the 15 unit
employees performing property disposal functions at APGC were administra-
tively transferred to DSA, and thereafter DSA rejected further IAM requests
that DSA continue dues withholding for the 15 transferred employees beyond
the 6-month period. DSA took the position that the Aberdeen agreement was
between IAM and Army, and that the transferred employees were no longer
part of the APGC unit, but were DPDS employees. DSA offered, alternatively,
to recognize any union which was certified by the Department of Labor "as
the duly elected representative of the employees of DPDS or of any appro-
priate bargaining unit made up of DPDS employees."

IAM thereupon filed a complaint, alleging that DSA had violated section
19(a) (1), (2), (5) and '(6) of the Order by refusing to recognize IAM as

the representative of the 15 transferred employees, by refusing to apply

the terms of the IAM-APGC agreement and by improperly threatening to revoke
the dues withholding authorizations of its employees. In response, DSA
took the position that IAM should not be permitted to gain certification

and recognition as the exclusive bargaining representative of any bargaining
unit in DPDS without filing a representation petition and winning an election.
Additionally, in its response to the IAM complaint, DSA relied on the
Council's decision in the AVSCOM case,2/ as protecting it from any unfair
labor practice finding.

Z/ Headquarters, United States Army Aviation Systems Command, A/SIMR No.
168, FLRC No. 72A-30 (July 25, 1973), Report No. 42.
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The Assistant Secretary concluded that DSA had violated sectiom 19(a) (1)
and (5) of the Order. He found, among other things, that, as the 15 uait
employees performed the same duties under the same immediate supervision
after the reorganization and their administrative transfer-in-place into
the DPDO under the command of DSA as before, they retainaed a community of
interest with the Army's employees in the APGC bargaining unit.é/ He
further stated that while DSA and Army were separate employing ageucies
with different specific missions and functions, they were both DOD compo-
nents aund, under the circumstances, must be viewed as "co-employers' of

all the employees in the unit "with common responsibilities for mairtaining
the present terms and conditions of employment including any negotiated
agreement that is in existence." Accordingly, the Assistant Secretary
found that DSA had improperly withdrawn recognition from the union which
was 'qualified for such recognition" in violation of section 19(a)(5), and
by such conduct had also violated section 19(a)(l). He furtner found that
the threat to terminate dues withholding 6 months'after the employees'
administrative transfer to DPDS, if no representation petition was filed,
constituted an additional violation of section 19(a)(1).

In so finding, the Assistant Secretary rejected DSA's reliance on AVSCOM,
since he viewed that decision as requiring the agency to initiate appro-
priate representation proceedings to resolve the legitimate questions
raised as a result of the reorganization, rather than unilaterally termi-
nating the union's recognition and setting its own rules as to how new
recognition would be obtained.

As a remedy, in view of "the broad scope of the reorganization . .
affecting the major components of the Department of Defense and its imple-
mentation on a nationwide basis by DSA," the Assistant Secretary determined
that a "broad cease and desist order" was warranted. He therefore issued

an order requiring DSA, among other things, to cease and desist from refusing
to accord appropriate recognition to IAM "and similarly situated labor |
organizations," and from refusing to honor the existing negotiated agreement
as it pertains to DPDO employees at Aberdeen as well as "existing negotiated
agreements of similarly situated labor organizations as they pertain to
other [DPDO] employees."” 1IaM’s allegations of section 19(a)(2) and (5)
violations by DSA were dismissed and are not at issue here.

DSA appealed to the Council. alleging that the Assistant Secretary's decision
presented major policy issues and was arbitrary and capricious. The Council
accepted the petition for review, having-determined that major pclicy issues
were presented by the subject decision of the Assistant Secretary, including:
(1) The applicability of the Council's decision in the AVSCOM case; (2) the

3/ The Assistant Secretary also found that "[t]o upset these existing
units based solely on such an administrative reorganization clearly would
not have the desired effect of promoting effective dealings and efficiency
of apency operations."

-

propriety of the doctrine of "co-employers" as established by the Assistant
Secretary; (3) the conformity of the decision to the requirements of

section 10(b) of the Order; (4) the impact .of "successorship" criteria in
this case; (5) the effect of Civil Service Commission regulations concerning
dues withholding in the circumstances here involved; and (6) the propriety
of extending the decision and order to labor organizations "similarly
situated” to IAM, which organizations were not "parties' to the proceeding
before the Assistant Secretary.

DSA also requested a stay of the decision pending Council resolution of
the appeal. The Council determined that issg?nce of a stay was warranted
in this case and granted the agency request.—

Briefs were filed by DSA and IAM. Additionally, the Council granted a
number of requests from interested agencies and labor organizations, filed
pursuant to section 2411.49 of the Council's rules, for permission to

file amicus curiae briefs. General Services Administration, Department

of Health, Education, and Welfare, and Department of the Treasury filed
briefs with the Council as amici curiae urging, in effect, that the subject
decision of the Assistant Secretary be set aside; and American Federation
of Government Employees (AFGE) and Metal Trades Department of the AFL-CIO,
and National Association of Government Employees, filed briefs as amici
curiae urging, in effect, that the decision be sustained. AFGE also
requested oral argument.é

Subsequent to acceptance of the instant case, the Council commenced its
general review of E.O. 11491, as amended. Among the areas focused upon
during the review was the status of negotiated agreements during reorgani-
zation. The Council determined that this area of the general review was
directly applicable to the issues raised in this case; and, therefore, that
the final disposition of the appeal should be deferred pending completion

of the general review. On February 6, 1975, the President signed E.O. 11838,
amending E.O. 11491, effective on or after May 7, 1975.

OPINION
As detailed above, the Assistant Secretary found, in essence, that DSA

violated section 19(a)(5) and (1) of the Order by its conduct following
the transfer to DSA of 15 employees from a unit of about 1620 employees

4/ The Council, in granting the stay, added that: "This is not to be
interpreted as permitting the agency to cease giving effect to valid dues
withholding agreements as they apply to affected employees prior to the
issuance of a final decision on the request for review."

5/ Pursuant to section 2411.49 of the Council's rules, the request by
AFGE is denied, because the positions of the participants in this case
are adequately reflected in the entire recoxd now before the Council.
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represented by IAM at Army's Aberdeen Proving Ground Command, in the
course of a bona fide reorganization of DOD's property disposal functions.
Yore particularly, the Assistant Secretary held that DSA violated 19(a)(5)
by failing to accord appropriate recognition to IAM and failing to honor
an existing negotiated agreement previously entered into between IAM and
the Army Command; that by such action, and by threatening to revoke dues
withholding authorizations of the transferred employees, DSA further
violated 19(a)(1); and that a broad remedial order should issue extending
benefits not only to IAM but also to "similarly situated labor organiza-
tions" affected by the entire reorganization.

The Council accepted DSA's petition for review on the ground that major
policy issues were presented by the subject decision of the Assistant
Secretary. We turn now to the consideration of these major policy issues
and the principles which properly control the determination of a reorgani-
zation case such as here involved under the Order.

ISSUE 1. Applicability of Council's Decision in AVSCOM Case.

In the AVSCOM case, note 2, supra, the situation was essentially as follows:
On July 1, 1971, a reorganization was effected within the Army Aviation
Systems Command (AVSCOM), whereby 49 of 53 Headquarters employees represented
in a separate unit by AFGE were combined with 35 employees from a nearby
inactivated Depot unit represented by the Operating Engineers, into a newly
formed subordinate element of AVSCOM Headquarters. This reorganization
occurred while negotiations between AVSCOM and AFGE were in progress; and

its anticipation prompted Army to file a petition with the Assistant Secre-
tary in which Army contended that a single overall unit was now appropriate
and requested an election to determine which of the two unions represented
that unit.5 During the pendency of that petition, AFGE and AVSCOM continued
to negotiate and in October 1971 reached full accord. However, AVSCOM refused
to sign the agreement until the Assistant Secretary resolved the representa-
tion issue. AFGE thereupon filed a 19(a)(8) complaint by reason of AVSCOM's
refusal to sign the agreement.

In May 1972, the Assistant Secretary issued his decision in the representa-
tion case, dismissing the petition on the ground that there was insufficient
basis for the activity's claim that separate units were no longer appropriate.
(No appeal was taken to the Council from that decision.) Thereafter, in
June 1972, the Assistant Secretary issued his decision in the unfair labor
practice case, finding that, because the existing units remained viable,
Army's refusal to sign the October 1971 agreement violated 19(a)(6). As

a remedy, the Assistant Secretary ordered Army to sign the agreement upon
request and to post the customary notice. Army appealed to the Council,
objecting not to the 19(a)(6) finding or the required signing of the
agreement, but to the posting requirement.

6/ The petition filed by Army was a "clarification of unit" petition
which the Assistant Secretary later found improper, but which he treated
for purposes of decision as a 'representation (agency)" petition.
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In its AVSCOM decision, issued in July 1973, the Council upheld the posting
requirement in the circumstances of that appeal. However, the Council

also addressed the underlying dilemma faced by agency management in the
course of such a reorganization, and the derivative respomsibilities of

the Assistant Secretary under the Order. In more detail, the Council
stated at pp. 5-6 of its decision:

« « « [W]e recognize the serious dilemma which agency management is
in when faced with circumstances such as those present in this case.
That is, as a result of the reorganization of AVSCOM, the Army had

a doubt as to the continued appropriateness of the existing units,
and sought to resolve that doubt by the filing of a petition with
the Assistant Secretary. As stated above, if the existing units had
been found to be inappropriate due to the reorganization of AVSCOM,
the Army would not have been obligated to sign the contract. In fact,
to have signed it could, at least potentially, have subjected it to
a charge that it had violated section 19(a)(3) of the Order. Yet,
because the existing unitg were subsequently found to be appropriate,
the Assistant Secretary held that the Army was obligated to sign the
negotiated agreement. Since there were no other allegations of mis-
conduct involved in this case, the disposition of the representation
issue was determinative of the disposition of the 19(a)(6) complaint.

In our view, this type of a dilemma or risk places an undue burden

on an agency. That is, where an agency has acted in apparent good
faith and availed itself of the representation proceedings offered

in order to resolve legitimate questions as to the correct bargaining
unit, and where no other evidence of misconduct is involved, an agency
should not be forced to assume the risk of violating either section
19(a)(3) or section 19(a) (6) during the period in which the underlying
representation issue is still pending before the Assistant Secretary.

Rather, we believe that procedures can and must be devised which will
permit an agency to file a representation petition in good faith, to
await the decision of the Assistant Secretary with respect to that
petition, and to be given a reasonable opportunity to comply with the
consequences which flow from the representation decision, before that
agency incurs the risk of an unfair labor practice finding. Since it
does not violate the Order to raise a question concerning representa-
tion in good faith, the procedures employed to effectuate the purposes
of the Order must permit an agency to do so without risking an unfair
labor practice finding.

. . . . . . .

Accordingly, while we leave to the discretion and judgment of the
Assistant Secretary the determination as to the precise procedures
which will best accomplish this result, we direct that his procedures
be reviewed and revised so that, in the future, agencies will be
permitted to await his decision on a representation petition without
incurring the risk of an unfair labor practice finding. [Underscoring
in part supplied.]
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As previously mentioned, DSA here relied on the Council's AVSCOM decision
in defense of its conduct after the April 1973 reorganization in refusing
in good faith to recognize IAM until that union was certified as the dily
elected representative of the DPDS employees or of any appropriate unit
made up of DPDS employees, and in stating that it would terminate dues
withholding provided for under the IAM-APGC agreement after 6 months if

no representation petition covering the employees was filed. However, the
Assistant Secretaxy ruled that AVSCOM was not dispositive because:

« « . In the instant case, it is clear that [DSA) did not "avail
itself of the representation proceedings offered in order to resolve
legitimate questions as to the correct bargaining unit" but, rather,
it unilaterally terminated recognition and set its own rules for how
a new recognition would be obtained.

In our opinion, the Assistant Secretary has misconceived, and thereby

failed properly to apply, the meaning and import of the Council's AVSCOM
decision.

As indicated in AVSCOM, the Council was of the view that where an agency,
as a result of a reorganization, has good faith doubts concerning the
status of a union as the exclusive representative of its employees in an
appropriate unit, the Order requires (1) that the agency be enabled to
initiate a representation proceeding which would resolve these doubts; and
(2) that the procedures of the Assistant Secretary must precisely imple-
ment this right of an agency to initiafe such a representation proceeding
and thereby to avert the risk of an unfair labor practice finding.

While the Assistant Secretary sought to distinguish the instant case from
AVSCOM because DSA did not invoke a representation proceeding, he failed
specifically to address the first question, namely: Whether the "represen-
tation proceedings offered" by the Assistant Secretary would have led to
the Assistant Secretary's resolution of _IAM's representative status, upon

a representation petition filed by DSA.Z/  For IAM was not the currently
recognized or certified representative of a separate unit of these DSA
employees; DSA was not questioning IAM's representative status in the APGC
unit;-and IAM, at the time the reorganization was effected, apparently was
not claiming to represent the 15 transferred employees in a separate appro-
priate unit of DSA employees, but was claiming instead that the agreement
with Army covering that unit continued to apply to the transferred employ-
ees, and that DSA was bound by that agreement. Moreover, the Assistant
Secretary did not either advert to or consider the second question, that

7/ Section 202.2(b) (1) of the Assistant Secretary's regulationms, at the
time here involved, reads as follows:

(b) Petition for an election to determine if a labor organization
should cease to be the exclusive representative.

(1) A petition by an agency shall contain . . . a statement that the
agency or activity has a good faith doubt that the currently recog-
nized or certified labor organization represents a majority of the
employees in an appropriate unit. . . .
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is, whether his procedures at the critical times in this case, which ante-
dated AVSCCM, clearly provided DSA with access to representation proceedings
which would resg}ve the legitimate doubts of DSA arising from the subject
reorganization.=

Therefore, upon the remand to be ordered by the Council, the Assistant
Secretary should reconsider and pass upon the applicas}lity of AVSCOM as
properly interpreted and applied in the instant case.=

Further, if upon remand, the Assistant Secretary concludes that his pro-
cedures failed to satisfy the requirements of AVSCOM at times relevant to
this case and if these procedures remain substantially unchanged, the
Assistant Secretary is directed to take action consistent with AVSCOM.
That is, the Assistant Secretary shall develop new procedures, or clarify
existing procedures, to enable an agency to raise questions such as here
presented subsequent to a reorganization concerning the appropriateness
of units of employees involved in the reorganization and the qualification
of labor organizations to be accorded exclusive recognition as the repre-
sentatives of the -employees in those units, without incurring the risk of
an unfair labor practice finding.

ISSUE 2. Propriety of Co-Employer Doctrine Established by Assistant
Secretary.

The Assistant Secretary also predicated his decision that DSA violated
section 19(a)(5) and (1) of the Order in part on his conclusion that:

. [DSA] and the Department of the Army are co-employers vis-a-vis
the existing unit at Aberdeen represented by the [IAM] and, as such,
[DSA] and the Department of the Army are responsible for maintaining
the present terms and conditions of employment of all employees in
the unit including those contained in the existing negotiated agree-
ment. [Footnote omitted.]

While the Assistant Secretary tacitly acknowledged that the employing
entity bears the obligation of recognition imposed under section 10 of
the Order, he relied in reaching the above-quoted conclusion principally
on his finding that DSA and Army are both components of DOD which was

8/ The Council's direction in AVSCOM as to future corrective actionm to

be taken by the Assistant Secretary did not'mean that the requirements
concerning the availability of procedures to avert an unfair labor practice
finding, which derived from the Order itself, were only prospective in
nature.

9/ Assuming the requirements detailed in AVSCOM were satisfied, DSA would,
of course, be deemed to have accepted the risk of an unfair labor practice
finding by failing to file a representation petition, and the legality of

its conduct must then be assessed under the principles discussed hereinafter.
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the moving force behind the reorganization, and his belief that the co-
employer doctrine would avert the 'chaotic labor-mangement relations
situation” which assertedly obtained from the-"administrative reorganiza-
tion" of property disposal functions within DOD.

In our opinion, the co-employer doctrine as thus fashioned and applied by
the Assistant Secretary in the present case is wholly inconsistent with the
language and purposes of the Order and must be rejected.

Under section 10 of the Order, it is the employing entity which is intended
and required to accord exclusive recognition to the labor organization duly
selected by its employees as their representative. Although in this case

both DSA and Army are components of DOD, and DOD may have been the progenitor

of the reorganization, DSA and Army have separate missions, functions,
regulations, administrations, and commands; and there is no indication in
the record that DSA and Army either before or after the reorganization
shared any common control or direction whatsoever over either the 15
employees transferred to DSA or the remaining approximately 1600 employees
in the Army unit. In other words, DSA and Army retained their separate
employing identities over their respective employees before and aiter the
reorganization and each component thus remained a separate employing
"agency'" for the purposes of according exclusive recogrnition to the labor
organization representing its employees in an appropriate unit under section
10 of the Order. Contrary to the position of the Assistant Secretary, the
overall responsibilities and initiative of DOD with respect to the various
components of DOD neither destroyed nor diminished in any manner the sepa-
rate identity of the respective components from each other as employing
entities and therefore each component continued to constitute a separate

employing "agency' for the purposes of exclusive recognition under section
10 of the Order.10

As to the "chaotic" situation sought to be averted by the Assistant Secre-
tary, we share the concern of the Assistant Secretary over the numerous
problems, especially the multiplicity of representation petitions, which
may result from a comprehensive reorganization such as here involved.
However, the resolution of these problems obviously must be consistent
with the provisions and intent of the Order. Imn our view, the co-employer
doctrine which would artificially impose a single employment relationship
on diverse employing entities with different missions, regulations and
organizational frameworks, and sharing no common control or direction over
the subject employees would seriously disrupt the operating capabilitias
of those agencies and, as already mentioned, would conflict with the mean-
ing and purposes of the Order. Moreover, the administrative difficulties
of particular concern to the Assistant Secretary may be readily resolved
by established adjudicative techniques, such as consolidated proceedings,

;Q/ Cf. IAM Local Lodge 2424 and Aberdeen Proving Ground, Aberdeen, M.,
FLRC No. 70A-9 (March 9, 1971), Report No. 5.
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multi-party stipulations, expedited hearings and the like, and by prompt
resort to procedures already provided for or available under the Order.
Therefore, no overriding exigency is presented to justify the co-employer
doctrine here conceived and applied by the Assistant Secretary.

Accordingly, we hold that the co-employer doctrine, as fashioned and applied
by the Assistant Secretary in the circumstances of this case, was improper

and may not be relied upon by him in his reconsideration upon remand of the
instant case.

ISSUE 3. Conformity of Assistant Secretary's Decision to Requirements of
Section 10(b) of the Order.

Section 10(b) of the Order provides in relevant part as follows:

Sec. 10. Exclusive recognition.

(b) A unit may be established on a plant or installation, craft,
functional, or other basis, which will ensure a clear and identifiable
community of interest among the employees concerned and will promote
effective dealings and efficiency of agency operatioms.

In his conclusion that DSA violated section 19(a)(5) and (1) of the Order
in the present case, the Assistant Secretary ruled, in substance, that the
combined unit of the 15 employees transferred to DSA and the remaining

approximately 1600 APGC employees continued to be appropriate under sec-
tion 10(b).

The Assistant Secretary reasoned in the above regard that, after the
reorganization and administrative 'transfer-in-place," the DSA employees
retained their same job descriptions and classifications, continued to
work in the same locations, performed the same duties and functions, and,
while Commands differed, worked under the same immediate supervision, as
before the reorganization. Based thereon, the Assistant Secretary found
that the DSA employees ''continue[d] to share a community of interest" with
the APGC unit employees and in effect remained in that unit. Further,
after adverting to the substantial number of representation petitions which
were filed seeking to separate employees from their historical units, the
Assistant Secretary found:

To upset these units, based solely on such an administrative reor-
ganization clearly would not have the desired effect of promoting
effective dealings and efficiency of agency operationms.

This finding by the Assistant Secretary as to effective dealings and effi-
ciency of agency operations plainly falls far short of the requirements
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of sect}on 10(b) as recently explicated by the Council in the Tulsa AFS
case .=~

Tulsa AFS involved an agency reorganization, in which the activity, Tulsa
Airway Facilities Sector (Tulsa AFS), was enlarged by the transier of
various field offices to the activity's jurisdiction. The activity there-
after sought an election in a sectorwide unit including the employees in
Tulsa AFS already represented by IAM and those newly placed under the
activity's jurisdiction as a result of the reorganization. The Assistant
Secretary dismissed the activity's representation petition because, based
on a detailed consideration of employment conditions before and after the
reorganization, the Assistant Secretary found that the employees in the
existing unit represented by IAM continued to share a separate clear and
identifiable community of interest. The Assistant Secretary also stated:

Noting the established bargaining.hiscory with respect to the unit
represented by the IAM, the fact, standing alone, that an additicnal
unit or units subsequently may be established to cover those employees
added to the activity's jurisdiction as a result of the reorganization
was not considered to require a finding that the unit represented by
the IAM necessarily will fail to promote effective dealings and effi-
ciency of agency operations.

The Council, upon appeal by the agency, held that the Assistant Secretary's
decision failed to meet the requirements of section 10(b) of the Order.

As to the meaning of section 10(b), the Council stated (at p. 5 of its
decision):

It is clear that the express language of section 10(b) requires that
any proposed unit of exclusive recognition must satisfy each of the
three criteria set forth therein, and that the Assistant Secretary
must affirmatively so determine, before that unit properly can be
found to be appropriate. This conclusion is amply supported by the
purpose of the provision, as evidenced by its "legislative history"
. . ., especially wherein the criterion of community of interest of
the employees involved was explicitly balanced with other considera-
tions important to management and protection of the public interest
in the promulgation of E.O. 11491 in 1969, i.e., that units found
appropriate must also promote effective dealings and efficiency of
agency operations.

The Council also %?ted the Report accompanying E.O. 11838, which reads in
part as follows:

11/ Department of Transportation, Federal Aviation Administrationm, éﬁnth-
west Region, Tulsa Airway Facilities Sector, A/SLMR No. 364, FLRC No. 74A-28
(May 9, 1975), Report No. 69.

12/ Labor-Management Relations in the Federal Service (1975), at p. 51.
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X. Status of Negotiated Agreements during Reorganization.

. .

Moreover, the resolution of reorganization-related represeatation
problems is already governed by a policy requirement in section 10(b)
of the Order that units of exclusive recognition must ensure a clear
and identifiable community of interest among the employees involved
and must promote effective dealings and efficiency of agency opera-
tions. This policy requirement, in the Council's view, is sufficiently
comprehensive and flexible to achieve the desirable equitable balance
between the sometimes divergent and conflicting interests of agencies,
labor organizations, and employees involved in any reorganization.
This policy must be applied so that controlling weight is not given

to any one of the criteria; equal weight must be given to each cri-
terion in any representation case arising out of a reorganization

just as it is in any other case involving a question as to the appro-
priateness of a unit. For example, to give controlling weight to a
desire, however otherwise commendable, of maintaining the stabilicy

of an existing unit would not meet the policy requirements in section
10(b). . . .

The Council concluded as to the required findings under section 10(b) of
the Order (at pp. 6-7 of decision):

Thus, the Assistant Secretary must nnt only affirmativelv determine
that « unit will ensure a clear and identifiable community cf interest
among the employees concerned and will promote effective dealings
and efficiency of agency operations, but miust give equal weight to
each of the three criteria before the particular unit can be found

to be appropriate. In this case . . the Assistant Secretary found
that the employees in the existing unit represented by the union
continued to share a clear and identifiahle community of interest
separate and distinct from those assigred to the activity as a result
of the reorganization and, thus, concluded that the existing unit
continued to be an svpropriate one under the Order. Further, the
Assistant Secretary attributed little, if any, weight to the criteria
of effective dealings and efficiency of agency operations. R
is therefore apparent that the Assistant Secretary did rot give equal
weight to the criteria of effective dealings and efficiency of agency
operations, but, rather, gave predominant weight to the eritevicn of
cormunity of interest of the employees concerned.

Obviously, the required affirmative determinations and according of equal
weight to each criterion under section 10(b), as discussed in the T
AFS case, are apposite whether the appropriate unit questicn is ravsod

as in that case, in a representation proceeding or, as hére, in an unfair
labor practice proceeding.
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4s already indicated, the Assistant Secretary, in our opinion, failed to
meet those requirements in the present case. Here, the Assistant Secretary
found affirmatively, with detailed supporting reasons, that the employees
transferred to DSA and the remaining Army employees in the APGC unit con-
tinued to share a community of interest. However, as to the remaining
criteria in section 10(b), the Assistant Secretary limited his determina-
tion essentially to a statement that upsetting the various historical
bargaining units in DOD by reason of the subject reorganization would not
have the effect of promoting effective dealings and efficiency of agency
operations. Thus, the Assistant Secretary failed to make the required
determinations that the APGC unit, including the employees transferred to
DSA, would promote effective dealings and efficiency of agency operations.
Moreover, the Assistant Secretary, insofar as this particular unit is
concerned, manifestly did not give equal weight to the criteria of effective
dealings and efficiency of agency operations. Instead, he gave predominant

and almost exclusive weighi3}o the criterion of the community of interest
of the employees involved.=2

Accordingly, if upon remand the question of appropriate unit is reached
by the Assistant Secretary, he is directed to make the required deter-
minations and to accord the necessary equa} weight to each criteriom, as
compelled by section 10(b) of the Order.l%

ISSUE 4. Impact of '"Successorship'" Criteria.

As we observed in our rejection of the Assistant Secretary's '"co-employer"
doctrine under Issue 2, supra, the administrative difficulties of particular
concern to the Assistant Secretary may be .readily resolved in part by
prompt resort to procedures already provided for or available under the
Order. Among others, these procedures obtain following a reorganization,
when an agency or employing entity becomes the "successor' to another

13/ For example, the Assistant Secretary did not even consider the impact
on "efficiency of agency operations," of a combined unit of employees of
different components having different missions, regulations, and organiza-
tions. Nor did he consider such impact on "effective dealings,” except in
a later footnote when he in effect simply characterized this problem as
"the responsibility of management' to resolve.

14/ The instant case is clearly distinguishable from Mational Weather
Service, A/SLMR No. 331, FLRC No. 74A-16 (July 21, 1975), Report No. 77,
in which the Council upheld the unit findings of the Assistant Secretary
although such findings were not couched in the precise language of the
Order. In that case, unlike here, there was no countervailing evidence
that the units would not promote effective dealings and efficiency of
agency operations. Moreover, the substance of the Assistant Secretary's
decision in that case reflected affirmative determinations and the accord-
ing of equal weight required under 10(b).
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agency or employing entity which had granted exclusive recognition to a
labor gg;anization in an appropriate unit under section 10(a) of the

: . . P ~ - [
Order.==' We now consider the criteria for determining "successorship,”

the consequences of such relationship, and the relevant procedures provided
for or available under the Order.l®:

In our view, an agency or employing entity is a "successor," i.e., stands
in the stead, of another agency or employing entity for purposes of accord-
ing exclusive recognition under 10(a) when: (1) the recognized unit is
transferred substantially intact to the gaining employer; (2) the appro-
priateness of the unit remains unimpaired in the gaining employer; and

(3) a question concerning representation is not timely raised as to the
representative status of the incumbent labor organization.

Stated otherwise, the gaining employer (whether by inter or intra agency
transfer) takes the place of the losing agency or employing entity as a
"successor'" under 10(a) when the substantive elements of recognition con-
tinue without material change after the subject reorganization. In these
circumstances, there is’/no requirement that a new secret ballot election
be conducted, since the election requirement in 10(a) was already satisfied
at the time the previous recognition was accorded.1?/ If these criteria
of "successorship" are fully met, the gaining employer bears the same
obligation to grant recognition to the incumbent union as that borne by

the losing entity, under section 10(a) of the Order.

The existence of a "successor" relationghip may, under rules which may be
established by the Assistant Secretary,l§ be: (1) voluntarily acknowledged

15/ Section 10(a) provides:

Sec., 10, Exclusive recognition. (a) An agency shall accord exclusive
recognition to a labor organization when the organization has been
selected, in a secret ballot election, by a4 majority of the employees
in an appropriate unit as their representative. . . .

16/ Of course, the principles-here discussed do not apply if the reorgani-
zation does not involve different gaining and losing employing entities.

17/ If after a reorganization a question concerning representation is duly
raised by the employees or a rival labor organization, then, as provided in
the Order, a new secret ballot election would be required.

18/ Section 6(d) of the Order provides:

Sec. 6. Assistant Secretary of Labor for Labor-Management Relations.

. . . . . . .

(d) The Assistant Secretary shall prescribe regulations needed to
administer his functions under this Order.
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by the agency; or (2) properly determined and so certified by the Assistant
Secretary, either in a representation proceeding or, if such proceeding

is not iritiated, in the context of an unfair labor practice complaint.
However, as discussed under Issue 1, supra, the Assistant Secretary's rules
must enable the gaining employer to initiate a representation proceeding

in order to resolve its good faith doubts as to the representative status
of the incumbent, without incurring the risk of an unfair labor praccice
finding: Moreover, in deciding "successorship,” the Assistant Secretary
must continue to apply the pertinent provisions of the Order, such as the
criteria in 10(b) for determining the appropriate unit, in the manner
considered at length under Issue 3, supra.

To repeat, the gaining employer as a '"successor” assumes the same duty as
the losing employer to grant recognition to the incumbent labor organization
under section 10(a) of the Order. This does not mean that the '"successor"
is required to adopt and be bound by any agreement which may have been
entered into between the losing employer and the incumbent union. To hold
otherwise would, as in instances such as here involved, impose upon the
gaining employer an agreement entered into with a different employing entity
having different objectives and different organizational and regulatory
policies and would frequently, as here, disrupt the operating capabilities
of the gaining employer and the accomplishment of its assigned mission.
Moreover, to require maintenance of the agreement entered into with the
predecessor would subject the labor organization and employees to terms

and conditions of employment negotiated under a different work situation
with, for example, a different and possibly more restrictive regulatory
framework. Consequently, a required adoption of the earlier agreement

would plainly conflict with the interests of the agency, the labor organi-
zation and the employees, and with the paramount need to protect the public
interest and would be contrary to the underlying purposes of the Order.

While the gaining employer which is established as a "successor" is thus
not required to adopt and be bound by the agreement of its predecessor,

it is nevertheless enjoined under the Order to adhere so far as practicable
to the personnel policies and practices and matters affecting working con-
ditions, including dues withholding, provided in the earlier agreeument,
until the "successor" has fulfilled its bargaining obligation under the
Order with the incumbent union. Moreover, until the question of "successor-
ship”" is resolved or until any other issues raised by the reorganization

are decided (e.g., questions concerning representation, unit questionms,

or the like), the gaining employer is likewise enjoined, in order to assure
stability of labor relations and the well-being of its employees, to main-
tain recognition and to adhere to the terms of the prior agreement, including
dues withholding, to the maximum extent possible.=2/ As stated in this

19/ 1If as a result of a reorganization a determination is made that the
gaining employer is not a ''successor," then of. course such employer owes

(Continued)
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regard in the Report accompanying E.O. 11838 concerning the status of.negozo/
tiated agreements pending proceedings on issues raised by reorganizations:==

. « . [Elxisting recognitions, agreements, and dues withholding
arrangements should be honored to the maximum extent possible
consistent with the rights of the parties involved pending final
decisions on issues raised by reorganizations. . . .

Accordingly, in his disposition of the instant case upon reménd, the
Assistant Secretary is directed to apply the foregoing principles to'relg—
vant issues which may be reached with respect to the subject reorganizatiom.

ISSUE 5. Effect of Civil Service Commission Regulations Concerning Dues
Withholding.

Section 21 of the Order provides with respect to dues withholding as
follows:

Sec. 21. Allotment of dues. (a) When a labor organization holds
exclusive recognition,” and the agency and the organization agree in
writing to this course of action, an agency may deduct the regular

and periodic dues of the organization from the pay of members of the
organization in the unit of recognition who make a voluntary allot-
ment for that purpose. Such an allotment is subject to the regulations
of the Civil Service Commission, which shall include provision for

the employee to revoke his authorization at stated six-month intervals.
Such an allotment terminates when--

(1) the dues withholding agreement between the agency and the
labor organization is terminated or ceases to be applicable to the
employee; or

(2) the employee has been suspended or expelled from the labor
organization. [Underscoring supplied.]

(Continued)

no duty to bargain with the labor organization which previously represented
the affected employees. While we appreciate that there is an impact on
employees in such a situation, exclusive recognition is dependent on meeting
the requirements of sections 10(a) and 10(b) of the Order and these require-
ments have been carefully designed to foster the development of a sound
Federal labor-management relations program. Moreover, employees and labor
organizations are not precluded thereafter from exercising their rights

under the Order to organize and seek to establish appropriate units under
section 10.

20/ Labor-Management Relations in the Federal Service (1975), at p. 51.
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On February 15, 1972, the Civil Service Commission (CSC) issued imple-

menting regulations (5 CFR 550.301, et seq.),

which read in pertinent part
as follows: P °

§ 550.322. Limitation and discontinuance of allotment.

. . .
. . .

(c) Except as provided in paragraph (d) of this/ section, an agency
shall discontinue paying an allotment when the allotter .
between agencies, moves or is reassigned . . within the agency

outsid? the unit for which the labor organization has been accorded
exclusive recognition; . . . or when the dues withholding agreement
between the agency and the 1
Or ceases to be applicable to the allotter.

(d) An agency may permit an employee, transferring in from another
agency, or transferring within the same agency, to continue omn a
temporary basis to make an allotment for dues
under the following conditions:

(l).The transfer of the employee is in connection with a transfer
of function or reorganization; and

(2) The.employee was in a unit of recognition, which unit was
tFansferred in whole or part to another agency, or different organiza-
tional group within the same agency. .

§3) A substantial question of successorship exists, that is, a
questhn as to.whether the union which held exclusive recognition for
Fhe unit is eligible to retain the recognition previously granted to
it by the losing agency; and

. %) The_continuation of dues allotment is on a temporary basis

until such time as the recognition status of the unit is clarified.

to a labor organization

T?e agreement between IAM and APGC in the present case provided for dues
withholding when authorized by employees in the APGC unit.
Secretary, as already mentioned, found that DSA violated section 19(a) (5)
and.(%) of the Order by refusing to maintain this agreement, and that DSA
additionally violated 19(a) (1) by threatening to terminate the dues with-
holding authorized under this a
were trénsgerred_to DSA, if no representation petition was filed. Since

the§e findings as to the illegality of DSA's conduct relating to the termi-
nation of dues withholding were predicated on the conclusion that DSA was

bound by the IAM-APGC agr '

DSA's conduct was consistent with the above-quoted CSC regulations, as
required under section 21 of the Order.

The Assistant

We have previously rejected the co-employer doctrine upon which the Assistant

Secretary based DSA's liability under the agreement; and, for reasons indi-
cated under Issue 4, supra, even if DSA were a "successor" to APGC with
respect to the transferred employee;, DSA would not be bound by the APGC

. transfers

abor organization is terecinated, suspended,

greement 6 months after the 15 unit employees

eement, he did not reach the question as to whether

24

-18-

agreement. Accordingly, we turn to the question of whether DSA's conduct
conformed with the applicable CSC regulations.

The regulations issued by CSC, sanctioning the temporary extension of dues
withholding arrangements following an agency reorganization, are plainly
consisca7t with and implementive of the language and purposes of the
Order.gl

Further, without passing upon whether section 550.322(d) of the CSC regu-
lations is mandatory in nature, we find that DSA completely satisfied the
policies set forth therein. More fully in this regard, the stipulated
record shows that DSA, by letter of March 21, 1973, requested an interpre-
.tation by CSC of section 550.322(d), questioning particularly whether it
would be consistent with that regulation to extend dues allotments of
employees transferred during this reorganization "for six months plus
whatever additional time is required to process any petition filed during
that period through the Labor Department.” On March 23, 1973, CSC provided
such interpretation, which 7mong other things, set forth the underlying
intent of the regulationszg and answered in the affirmative the question
as to the consistency of the continued dues withholding with the subject
regulations.

In accordance with established Council practice, we hold that theziyterpre—
tation by CSC of its own regulations is binding upon the Council.=—=" And

as it is clear that DSA, in its conduct with respect to terminating dues
withholding in the instant case, strictly adhered to CSC's interpretation

of section 550.322(d), we find that such conduct complied with CSC regula-
tions as required under section 21 of the Order and was not thereby .violative
of section 19(a)(5) or section 19(a)(l) of the Order.

217 Ibid.
22/ According to CSC:

The intent of Section 550.322(d) of the Commission's regulations is

to reduce, to the extent possible, any adverse impact relating to dues
withholding as a result of agency reorganizations and transfers of
functions. To this end, the provisions of this regulation should be
g’'ven a liberal interpretation in their application. Such interpreta-
tivn allows the continued administration of existing dues withholding
agreements pending the resolution of representation and successorship
issues incident to agency reorganization.

23/ For application of this policy in an unfair labor practice case, see
National Labor Relations Board, Region 17, and National Labor Relations
Board, Assistant Secretary Case No. 60-3035 (CA), FLRC No. 73A-53
(October 31, 1974), Report No. 59.
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ISSUE 6. Propriety of Extending Decision and Order to "Similarly Situated"
Labor Organizations.

As previously stated, the Assistant Secretary found that, in view of the
scope of the subject reorganization, a broad cease and desist order was
warranted in the instant case. Thus, in addition to ordering DSA to cease
and desist from refusing to recognize IAM and refusing to honor the IAM~
APGC agreement, the Assistant Secretary also directed DSA to cease and
desist from refusing to recognize ''similarly situated labor organizations,"

and refusing to honor existing negotiated agreements of such organizations
at other DPDO's.

Section 6(b) of the Order empowers the Assistant Secretary to require an
agency or a labor organization to cease and desist from violations of the
Order and to require such affirmative action to be taken as he deems appro-
priate to effectuate the policies of the Order. While we reaffirm the
Assistant Secretary's authority to fashion appropriate remedies, we also
reaffirm the Council's authoyity to review such remedial orders under
section 4(c) .of the Orderrzi Based upon such review herein, while we do
not rule that broad cease and desist orders may not be appropriate in any
instance, we find that such broad remedial action would not effectuate

the -purposes of the Order in circumstances such as here presented.

Few problem areas in Federal labor-management relations may involve a
greater variety of facts and circumstances or greater potential for
different results than issues arising out of agency reorganizations. As
pointed out in the Report accompanying E.O. 11833570ncerning the status
of negotiated agreements during reorganizations:&=2

Each reorganization presents distinct labor-management relations
problems when it affects employees in units of exclusive recognition
and the problems are compounded when the affected units are covered

24/ As the Council stated in_the AVSCOM case, note 2, supra, at p. 5 of
Council decision in AVSCOM:

While the Assistant Secretary possesses this authority, it is equally
clear that the Council may review his remedial requirements in the

same manner and pursuant to the same standards as other issues reviewed
by the Council. Section 4(c) of the Order provides that the Council
may, at its discretion, consider appeals from Assistant Secretary
decisions, and we view the remedial portion of a decision as an integral
part of a decision. Accordingly, where questions arise with respect

to remedy, the Council may accept such a question for review, con-
sistent with its requirements for review as set forth in section 2411.12
of the Council's rules of procedure.

25/ Labor-Management Relations in the Federal Service (1975), at p. 50.
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by negotiated agreements or dues withholding arrangements. Reorgani-
zation situations can give rise to a number of appropriate umirt,
recognition and agreement status questions. Additionally, those
questions can involve myriad combinations of variable factors.

The Council has concluded that in view of the wide variety of
representation questions that can emerge from the diverse factual
configurations of the agency reorganization situations that have
been experienced, or that can be envisioned, a contextual approach
to resolution of those problems is required. The need to ensure an
equitable balancing of the legitimate interests of the agencies,
labor organizations and employees involved in reorganizatioms, as
well as the paramount need to ensure the protection of the public
intergst in all instances, counseled this course of action.

Accordingly, the Report recommended -(and the President adopted this
recommendation) that:

Each reorganization-related problem should be dealt with on a case-
by-case basis within the-particular factual context in which it has
.arisen. Any policies, principles or standards deemed necessary in
this area of the program should be formulated and declared in the
context of a case decision on the basis of the policies contained in
the existing provisions of the Order rather than through amendment
of the Order.

In the instant case, the Assistant Secretary was called upon to determine
the respective rights and obligations of IAM and DSA with respect to DPDO
employees at Aberdeen Proving Ground who were transferred to DSA from the
APGC unit. The resolution of these matters, as discussed hereianbefore,
requires determinations as to unit appropriateness, substantiality of
transfers, existence of questions concerning representation, bona fides

of the agency, and the like. - No other labor organization was a party to
the proceeding and the critical circumstances necessary to the disposition
of these questions in the context of other units and other components were
not stipulated or developed in the record.

Thus, a broad cease and desist order not only conflicts with the case-by-
case requirement in the Order for resolving reorganization-related problems,
but also-the essential facts upon which to predicate the necessary findings
and determinations by the Assistant Secretary, for purposes of deciding
compliance with his broad order, are not even presently available. As a
consequence, substantial expenditures of time and funds would be required
by the labor organizations, DSA and the Assistant Secretary to conduct
extensive proceedings relating to compliance. Moreover, additional expendi~
tures would be required in those instances where the labor organizations
were found not to be "similarly situated" and where separate represemtation
or unfair labor proceedings were thereafter initiated.
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In summary, while we commend the apparent objective of the Assistant
Secretary to reduce the multiplicity of proceedings deriving from the
subject reorganization, we repeat, as stited in our discussion of Issue 2,
supra, that the resolution of such problems must be consistent with the
purposes of the:Order and such problems may be averted by established
adjudicative techniques. Here, the broad cease and desist order of the
Assistant Secretary would be contrary to the contextual approach to reor-
ganization situations required by the Order. Moreover, such a broad order
would be counter-productive and inappropriate, since it would potentially
enhance the multiplicity of proceedings and would impose unnecessary

expenditures of time and money upon labor organizations and agencies,
contrary to the public interest.

Accordingly, we find that the Assistant Secretary improperly extended his
decision and order to "similarly situated labor organizations" and we set
aside his decision and order in that respect.

CONCLUSION

For the foregoing reasons and pursuant to section 2411.18(b) of the
Council's Rules and Regulations, we set aside the Assistant Secretary's
decision and order and remand the case to him for appropriate action in
a manner consistent with our decision herein.

Honsy B Fay St

Henry B.[fFrazier IIIY
Executive Director

By the Council.

Issued: December 9, 1975
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RECUSHIRDER "DECISION -A3D OiDER

Statement of the Case

This case arises under Executive Order 11491 as amended.
It was initiated by a complaint dated September 24, }974 and
filed September 25, 1974 alleging violations of Sections 19 (a)
(1) and (2) of the Executive Order. An amended complaint, dated




December 12, 1974 and filed December 13, 1974, alleged the
same facts to constitute violations of Sections 19(a) (1) and
(6) of the Executive Order. At the hearing the complaint was
again amended to reinstate the contention that thf alleged
conduct was also a violation of Section 19(a) (2).1/ The
Respondent filed a response to the complaint dated October 9,
1974, a further response and Motion to Dismiss dated

October 31, 1974, and a response dated December 23, 1974 to
the amended complaint. The response to the amended complaint
also included a Motion to Dismiss.

The complaint alleged that during the course of processing
a grievance over a performance appraisal of Mrs. Normal Dennis
GoughE/in which she was represented by the complainant by
T. Jerry Cook, a head steward, Elmer Harris, Mrs. Gough's :
Section Chief (and second level supervisor) frequently referred
to a chart he maintained and refused to make it available to
Mrs. Gough or Mr. Cook, thereby depriving her of adequate
presentation of her grievance. It alleged also that on
November 27, 1973 and on March 21, 1974 Mr. Harris stated that
if Mrs. Gough had spent less time on union activities and more
time on her official duties she would have been promoted.

On December 23, 1974 the Assistant Regional Director
issued a Notice of Hearing and in an accompanying letter
referred the Motion to Dismiss to the Administrative Law Judge
pursuant to Section 203.18(b) (1) of the Regulations. On
March 7 and 9, 1975 the Assistant Regional Director issued
Orders Rescheduling Hearing.

A hearing was held before me on July 16, 1975 at which the
Complainant was represented by counsel and the Respondent was
represented by a Management Representative. Both sides filed
posthearing briefs and the Respondent was permitted to file a
reply brief which was filed on October 10, 1975.

Facts
In February 1974 Mrs. Gough, a benefit authorizer,

received a performance appraisal of her work for the eighteen
months ending January 31, 1974. She was dissatisfied with

1/ This was done over the mild, expressly not a strong,
objection of the Respondent. Tr. 23-24.

2/ During the time of the events covered by the complaint

the grievant's name was Mrs. Norma Dennis and became Mrs. Norma
Dennis Gough before the hearing.
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the appraisal given her and filed a grievance. Mrs. Gough was
the head steward at that time of the post-entitlement branch
of the Respondent, where she was employed, and was elected
Chief Steward of the Complainant in December 1974.

The A.F.G.E. was certified as the exclusive representa-
tive under Executive Order 10988 of a national unit of
employees of the Social Security Administration's Program
Centers of the Bureau of Retirement and Survivors Insurance.
Mrs. Gough was employed by the Respondent in that unit.

Social Security Local 1336, the Complainant, acts for A.F.G.E.
in representing the members of that unit employed in the
Mid-America Program Center in Kansas City, Missouri. Mrs. Gough
requested the Complainant to represent her in processing her
grievance over her performance appraisal and T. Jerry Cook,
another head steward, acted for the union.

The first step in processing the grievance was a written
submission to Mrs. Gough's immediate supervisor, Laurence N.
Hughes, the head of Gough's unit. That step was unavailing.

The next step was an oral presentation to Elmer Harris, the
Section Chief. There were seven units in the Section with

each unit having about fifteen benefit authorizers. 1In the
course of a three-hour discussion among Harris, Cook and Gough,
on March 21, 1974, Harris at times referred to a "chart" he

kept on his desk. The chart was a tabulation of the performance
appraisals of all the employees in Harris' section broken down
by units and class of employee. It showed the rating given each
employee in each aspect of the employee's work that was
appraised. It had been prepared by Harris for his own use; it
was not an official document.

The evidence is in conflict on whether Harris was asked
to show the "chart" to the union during the March 21 conference
so that it could adequately present Gough in her grievance.
Gough testified that she and Cook asked for it and that
Harris refused to furnish it. Cook, her union representative,
testified that he did not ask for it at that meeting3/ and
was uncertain whether Gough asked for it,4/ and Harris
flatly denied that either Gough or Cook asked him to see the
chart to which he was referring from time to time. I credit
the testimony of Harris; in any event there is no evidence,
none at all, that a representative of the Complainant, in
that capacity, asked for the chart and was denied access.
Further, the complaint does not allege that the chart was

3/ Tr. 96-97, 102, 104-5.
4/ tr. 110-12.



asked for at any time prior to the "Notice of Order to
Produce", dated June 10, 1974, described below. Although

the pre-complaint unfair-labor-practice charge does so state,
the omission of such assertion in the complaint must be

taken as an abandonment of such contention. United States Air
Force, 380th Combat Support Group, Plattsburgh Air Force

Base, A/SLMR No. 557 (September 16, 1975).

The result of the second step of the grievance procedure,
the conference with Harris, was a slight improvement in
Grough's appraisal. Gough and the union were still dis-
satisfied, resort was had to the third step, and no satisfac-
tion obtained.

The fourth step was reference of the grievance to a
Hearing Examiner for advisory arbitration. He advised some
significant improvements in Gough's appraisal, and his
advice was followed.

The hearing before the Hearing Examiner who rendered
the advisory arbitration award was held and concluded on
May 15, 1974. He rendered his advisory award on July 31,
1974.5/ On June 10, 1974, after the hearing before the
Hearing Examiner had been concluded and while it was under
consideration, the President of the Complainant Local,
Arthur B. Johnson, sent by registered mail to Mr. Harris a
"Notice of Order to Produce"%/ requesting him "to produce the
chart you are maintaining listing all appraisals given to
every employee in Section III for the rating period ending
January 31, 1974." The "Notice of Order to Produce" stated
that copies of the chart were to be furnished to Cook as
representatives of Local 1336 and to Gough as the grievant.

Harris referred the "Notice" to HEW's Director of
Management. He wrote a memorandum to Johnson on June 13
asking for the authority for the request, why the union
believed it needed the information, what was the issue in the
grievance, and why Johnson thought the requested information
was relevant. Johnson did not respond to the Director of
Management but instead on June 18 sent Harris another
"Notice of Order to Produce” denominating it "Second Notice".7/
In it he stated that the chart was necessary to show the
inequities in the rating system in Harris' Section and that

5/ Exhibit R-1.
6/ Exhibit C-4.

7/ Exhibit C-3.
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the ratings were made on a curve instead of the actual work
performance and that it would be used as additional
evidence in Gough's appraisal grievance.

Gough testified also that at the March 21 conference
Harris said that Gough was rated on the work she did in the
75% of the time she spent on the job since she spent 25% of
her time (as permitted by the agreement between the parties)
attending to her duties as a head steward. She testified
also that Harris said that if she had not acted so much like
a "mother hen" or "mother superior" she would have done
better and possibly have been promoted. Cook testified that
Harris made some reference to Gough being a "mother hen"
which was detrimental to her rating, and thought Harris'
reference to Gough's activities as a "mother hen" was
probably a reference to her union activities. Cook had no
recollection of Harris having said that Gough was rated on
only 75% of her time; he testified however that Harris
"gave the impression" that Gough's union activities were
holding her back although he could recall nothing that Harris
said that gave him that impression.

Harris denied that he said that Gough was rated lower
because she spent only 75% of her time working on the job
or said anything to indicate that Gough's union activities
affected her rating or held her back. He could not
understand how the phrases "mother hen" or "mother superior"
could be thought to have been used in the conference.
Hughes, although he discussed Gough's appraisal with Harris,
did not hear him say that if Gough would cut down on her
union activities and increase her work production she would
more likely get promoted. I found Hughes and Harris both to
be completely credible witnesses. I believe it more likely
than not that Gough and Cook, especially the former, read
into statements by Harris matters that were not there and
certainly were not intended. Accordingly I find that
Harris neither told Gough that she was rated as a 75% producer
nor did he say or intend to imply that if she had spent less
time on her union activities she would have received a better
rating or been promoted.

There was much evidence, all of it irrelevant to any
issue in this case, concerning the manner in which supervisors
determined the appropriate performance appraisal and its con-
formance with prescribed guidelines.

1



Discussion and Conclusion

_The Respondent vigorously contended, both at the
hearing and in its brief, that Section 19(d) of the Executive
Order precludes us from entertaining the complaint.

Section 19(d) provides in part:

... Issues which can be raised under a
grievance procedure may, in .the
discretion of the aggrieved party, be
raised under that procedure or the
complaint procedure under this section,
but not under both procedures....

The Respondent argues that since the grievance procedure
was followed over Gough's performance appraisal, the
complaint in this case, involving Gough's appraisal, may not
be pursued. Such argument misconceives the issues in this
case or in the grievance that was pursued or both. The
grievance was over the performance appraisal of Mrs. Gough.
The complaint in this case is not that Gough's performance
appraisal was unjust or in violation of the Executive Order
on other provisions of law; the complaint arises from the
Complainant's contention that in processing Mrs. Gough's
appraisal the Respondent improperly denied certain infor-
mation to the Complainant which the Complainant allegedly
needed properly to represent Mrs. Gough in presenting her
grievance and that this was allegedly a violation of
Section 19(a) (6) of the Executive Order. The denial of the
information to the Complainant never was the subject of a
grievance and therefore Section 19 (d) does not preclude
entertainment of the complaint.

The failure of the Respondent to furnish to the
Complainant Harris' "chart" was not a violation of the
Executive Order (Section 19 (a) (b)) for several reasons.

It is a violation of Section 19(a) (6) for an agency to
refuse information (with certain exceptions) to an exclusive
representative necessary for it to perform its functions
effectively as the representative of the employees in the
unit. See, e.g., Department of Navy, Bureau of Medicine
and Surgery, Great Lakes Naval Hospital, A/SLMR No. 289
{1973). Assuming the chart would have enabled the Complainant
to have presented the grievance more effectively, the
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Complainant did not ask for it at such time. It d@d not

ask for it at any time prior to presenting the grievance at
any of the four stages of grievance processing. The first,
second, and third steps of the grievance procedure h§d been
fully completed. The fourth step, advisory arbitration, had
been partially completed, i.e., the presentation of evidence
to the arbitrator had been completed, and the hearing closed
and there remained only the issuance by the arbitrator of

his advisory award which was issued on July 31, 1974. The
first time the Complainant requested the chart was on June 10,
1974, four weeks after the hearing had been closed. There

is nothing in the record that shows that receiving the chart
at that date would have been of any utility to the Complainant
and would have satisfied anything more than its academic interest.

The Complainant argues that had it been given a copy of
the chart when requested it could have forwarded it to the
Secretary of HEW for further consideration.8/ But there is
nothing in the record that shows that the submission to
advisory arbitration was not, as is usually the case, the
final step of the grievance procedure. And it is hardly to
be believed that even if the Secretary "considered" the matter
he would consider reversing the decision below on the basis
of evidence not submitted or attempted to be submitted at any
of the four previous steps. Assuming the chart should have
been furnished if timely requested, it was not timely
requested.

Furthermore, the "chart" contained confidential informa-
tion. It was a tabulation of the appraisals given to each
of the more than 100 employees in Harris' Section showing the
appraisal in each category for each employee, identifying the
employee.

While an employee is entitled to see his own appraisal,
he is not entitled to see the appraisal of another employee
except under circumstances not here applicable. National
Labor Relations Board, Region 17 and David A. Nixon, FLRC
No. 73A-53 (October 31, 13735. Cook, the grievant's
representative, assumed correctly that the chart showed the
appraisals for the entire section.9/ Yet when the request for
the chart was belatedly made it was a request for the chart,
not for a "sanitized" version of it with the names deleted.

8/ Tr. 188

S/ Tr. 97



See National Labor Relations Board, FLRC No. 73A-53, supra.
The Complainant knew or should have known that if the chart
contained, as it did and as the Complainant assumed it did,
the names and appraisals of all the employees in the Section,
that Harris could not properly have furnished it. The Federal
Personnel Manual prohibited such disclosure. Chapter 335;
F:RC No. 73A-53. Accordingly, not complying with the request
that it be furnished, even if the request had been timely,

was not a violation of Section 19 (a) (6) of the Executive
Order. But the request was not timely.

The remaining issues, - revolving around whether Gough
was given a lower performance appraisal and was denied
advancement because of her union activities and the time she
spent on behalf of the union, - turn on credibility issues.

I have resolved these under the caption "Facts" in favor of
the Respondent. According, the complaint should be dismissed.

Recommendation

The complaint should be dismissed.

N

MILTON KRAMER
Administrative Law Judge

Dated: December 9, 1975
Washington, D. C.
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Decision

Statement of the Case

Pursuant to a complaint filed on February 19, 1974,
in case No. 30-5454 alleging that the U.S. Department of
Commerce violated Sections 19(a) (1) and (6) of Executive

e e~
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Order 11491, as amended, and an additional complaint filed
on the same date in Case No. 30-5455 alleging the U.S.
Merchant Marine Academy violated Sections 19(a) (1), (5),

and (6) of the Order, the Assistant Regional Director

for the New York Region issued a Notice of Hearing on
Complaint and an Order Consolidating Cases on September 6,
1974. The gravemen of the complaint in Case No. 30-5454
was that the U.S. Department of Commerce (hereinafter called
the Respondent Agency) engaged in dilatory actions and
refused to negotiate in good faith with the United Federation
of College Teachers, U.S. Merchant Marine Academy Chapter,
Local 1460 of NYSUT, NEA/AFT, AFL-CIO (hereinafter called
the Complainant Union) as the exclusive representative of the
faculty members regarding two specific salary items. These
particular items were found to be negotiable in a decision
issued by the Federal Labor Relations Council on November 20,
1972 (FLRC No. 71A-15). The complaint in Case No. 30-5455
alleged that the U.S. Merchant Marine Academy (hereinafter
called Respondent Academy), a subordinate activity of
Respondent Agency failed to negotiate in good faith by
engaging in a unilateral interpretation of a provision in
the collective bargaining agreement in order to terminate
the agreement, and further, by unilaterally terminating the
collective bargaining agreement in an effort "to effect the
agency's purpose in a salary dispute."

Hearings were held on the issues presented in these
cases on October 8, 10, 11 and 17, 1974 in Kingspoint,
New York. All parties were represented and afforded full
opportunity to present a relevant evidence and testimony
and to cross examine witnesses. Briefs were filed by the
parties and have been duly considered.

Upon the entire record herein, 1/ including my
observations of the witnesses and their demeanor, and
upon the relevant evidence adduced at the hearing, I make

1/ Both the Complainant and the Respondent filed
requests for correction of the official record in this
matter. The Complainant noted that the index pages of the
transcript did not indicate the page numbers where certain
of Complainant's exhibits were received in evidence.
Accordingly, the transcript is hereby corrected to show
(Cont'd on next page)
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the following:

Findings of Fact

A. Background Facts

The controversey involved in this matter has a
lengthy history. The Complainant Union has been the
exclusive bargaining representative of the teaching
faculty at the Respondent Academy since 1965. g/

(Footnote 1 cont'd)

the following:

Cawplainant Ex. No. Page Rec'd Camplainant Ex. No. Page Rec'd
1 66 8 125
2 72 18 242
5 121 21 241
6 121 22 241
7 121 23 241

on October 29, 1974, Respondent Agency submitted two
copies of the Assistant Regional Director's letter rejecting
Respondent's Offer of Settlement. It was agreed at the
hearing that said letter would be in evidence as a joint
exhibit. It is therefore received as Joint Exhibit No. 3
and made a part of this record as Appendex A, attached
hereto.

On November 5 and 13, 1974, Respondent Agency submitted
voluminous line corrections to portions of the transcript.
Upon review of my notes and the record I find the Respondent's
corrections to be substantially accurate. The record is
therefore corrected in the manner set forth in Respondent's
requests attached hereto as Appendix B and C respectively.

2/ The Merchant Marine Academy is an operating unit
within the Maritime Administration, which in turn is a
primary operating unit within the U.S. Department of
Commerce.



-4~

On February 13, 1968, the Complainant Union and Respondent
Achemy entered into a collective bargaining agreement.

This agreement was in conformity with the then existing
Executive Order and Agency Regulations. Because the
Respondent Agency took the position that Section 216 (e)

of the Merchant Marine Act of 1936, as amended, authorized
the Secretary of Commerce to establish faculty compensation
scales and this authority was not delegated to the Respondent

Academy, the agreement specifically excluded provisions
for faculty salary. 3/
ETaY

The faculty salary scales were set by Maritime
Administrator's Order 181 (AO-181) which was based on
the salary grades and classifications established at the
U.S. Naval Academy. 4/ However, the salary scales were
120 percent higher at the Respondent Academy because the
duty status for its faculty was 12 months as contrasted
to 10 months for the Naval Academy faculty.

) Although the negotiated agreement excluded salary
items, Complainant Union continued to insist that faculty
compensation was a negotiable matter, and sought to
negotiate a change in the faculty salary provisions

3/ The specific provision in the collective bargaining
agreement relating to faculty compensation provided as
follows:

Article XIII

Faculty Salary

Section 216(e) of the Merchant Marine Act of 1936,
as amended, authorizes the Secretary of Commerce to
establish faculty compensation scales. This authority
is not delegated to the Academy, consequently this Agreement
does not include a negotiated Article on salary. Faculty
compensation scales are appended to this Agreement.

4/ The legislative history of the amendments to the
Merchant Marine Act indicates that Congress intended for
the Merchant Marine Academy salaries to be "comparable"
or "similar" to those of the faculty of the U.S. Naval
Academy. H.R. Rep. No. 542, 87th Cong., lst Sess. 3, 9
(1961); S. Rep. Ep. No. 177, 87th Cong., 1lst Sess. 3 (1961).
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contained in AO-18l. The Complainant Union proposed to
reduce the number of steps from entry to the top of the
grade in the current schedule, and further sought to
increase the salary differential from 120 percent to

133 1/3 percent of the Naval Academy scale. The Respondents

resisted these proposals on the ground that faculty salary
was non-negotiable. 5/

The dispute between the parties was first submitted
to the Federal Services Impasses Panel, but that forum
subsequently declined jurisdiction because of the Respondent
Agency's position that the matter was not negotiable.
Finally, the issue was presented to the Federal Labor
Relations Council on an appeal from the non-negotiability
determination.

On November 20, 1972, the Council issued a decision
in which it found that the Complainant Union's proposals
regarding faculty compensation were negotiable under
Section 1ll(a) of the Executive Order. In so doing, the
Council held, among other things, that Section 216 (e)
of the Merchant Marine Act did not expressly or impliedly
preclude negotiation of faculty compensation; nor did
AO-181 limit the Respondent Agency's obligation to
negotiate with the Union on the subject of faculty salaries,
even though the subject was covered by that directive.
FLRC No. 71A-15 (Complainant Union Exhibit No. 2).

It is the events following the decision of the Federal
Labor Relations Council which give rise to the dispute in
this consolidated matter.

5/ The Respondent Agency asserted that faculty salary
scales were "governed by Maritime Administrator's Order 181,
the agency's personnel policy issuance for the faculty,
which is not subject to negotiation." The Respondent's
position was that the Union would be consulted about any
future changes in compensation policy, but that future pay
proposals "would not be the subject of negotiation.”
(Emphasis supplied). Complainant Exhibit No. 9.




B. The Attempt of the Parties to Negotiate
Ground Rules for the Substantive
Negotiations.

After the Council decision, Will, Director of Personnel
for Respondent Agency, wrote the Chairman of the Union on
November 29, 1972, suggesting a meeting between representatives
of the parties. Will proposed that the meeting take place
"soon after the first of the year." 6/ The union represent-
atives did not respond until January 31, 1973, and they
proposed that the parties meet during the latter part of
February or early March. 7/ Will replied on February 15,
1973, that Maritime Administration officials would contact
the representatives of the Union to propose a complete review
of the collective bargaining agreement, and suggested that it
would be more productive if all matters were considered at
one time. 8/

On March 6, 1972, Captain Krinsky, Academic Dean of
Respondent Activity, met with the union representatives
in his office, at his request. Krinsky told the union
officials that the personnel representatives of the Maritime
Administration responsible for negotiations were actively
involved in revising AO-181 and were also involved in other
matters affecting personnel at the Academy. Because of
these demands on their time, Krinsky requested a delay in
commencing negotiations on the salary matters. Although
the union representatives were anxious to begin negotiations,
they agreed to a delay with the express caveat that the
salary matters be given first priority when the parties

6/ Complainant's Exhibit No. 12.

7/ According to the testimony of the union representatives,
they had been occupied with problems created by a proposed
reduction-in-force and a grievance involving the dismissal
of an assistant football coach in addition to their normal
academic responsibilities at the Academy. These matters
precluded a response to Will's letter until the end of
January.

8/ Complainant's Exhibit No. 13.
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began their discussions. 9/

On April 25, 1973, the representatives of the parties
met at Kingspoint to negotiate the "ground rules" for the
substantive negotiations. The Complainant Union negotiating
group was headed by Commander Wells of the faculty. The
Respondents' Chief negotiator was John M. Golden, Director
of Personnel for the Maritime Administration.

The parties immediately found themselves in conflict not
only over the ground rules for the substantive negotiations,
but also over the scope of the issues to be negotiated. The
uncontroverted testimony discloses that the Respondents
took the position that the entire collective bargaining
agreement had to be negotiated because it contained provisions
which were not in conformity with the current Executive
Order; notably the grievance procedure. 10/ The Respondents
offered to negotiate the salary matters first, and then
delay implementation of those items until a complete new
agreement had been negotiated. The representatives of the
Complainant Union found this unexceptable, and steadfastly
maintained that they were only interested in negotiating the
salary matters as authorized by the Council's decision. 1In
addition to disagreement on the scope of negotiations, the
parties disagreed on the basic ground rules. The Respondents
proposed to hold the negotiating sessions alternately in
Kingspoint and in Washington, D.C. The past practice had
been that all negotiations were held at Kingspoint or at
the Regional Office of the Maritime Administration in New York

9/ There is some conflict in the testimony concerning
whether the Respondents requested a delay solely for the
purpose of revising AO-181 or because management officials
were engaged in several administrative matters affecting
the Academy. I do not find it necessary in treating the
issues here to determine whether the work involved in revising
AO-181 was the sole cause for the request for delay in
negotiations. It is sufficient that a delay was requested
and the union officials agreed thereto.

lg/ The Respondents maintained that there were other
provisions which were likewise outdated because of the
amendments to the Executive Order.
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City. 11/ The union representatives took issue with this
proposal and insisted that the meetings be held either at
Kingspoint or at the Manhattan Regional Office. They
pointed out that they had ongoing duties at the Academy,
and travel to Washington, D.C. would interfere with their
responsibilities to the students.

Another issue in dispute was the proposal of the
Respondents that thé negotiating temas be limited to four
representatives and four alternates on each side, and that
the names of the negotiating committees be exchanged at the
first session. The Complainant Union took the position
that this would restrict them in terms of the composition of
their negotiating committee. Moreover, they wanted to be
free to have representation from their parent union whenever
possible.

A third point of departure between the parties was the
official time to be agreed upon for the faculty represent-
atives of the union negotiating committee. The Respondents
took the position that official time could not exceed a total
of 40 hours during the negotiation, while the union repre-
sentatives insisted that the official time allotted should
be 40 hours for each member of its negotiating committee.

The discussion between the parties lasted several hours
and Golden undertook to reduce to writing the pre-negotiating
terms, as he understood them. He signed a copy and had it
delivered to the union representatives the following day.
The document, however, was nothing more than the original
proposals advanced by the Respondents at the prior meeting.
On April 30, 1973, Wells submitted a modification of the
pre-negotiation agreement to the Respondents. The modi-
fication provided for: (1) representation on the Union's
committee by members of the parent union; (2) the holding
of all meetings at Kingspoint; and (3) the grant of official
time of 40 hours per representative of the Union committee.
Golden rejected the Union's counter proposals in a letter
dated May 4, 1973. (Respondent's Exhibit No. 5). The
parties did agreed, however, to meet again in an effort to
resolve their differences on the basic ground rules.

11/ Golden testified that the authority to negotiate
salary matters was vested in the Secretary of Commerce and

was delegated by him to the Director of Personnel of Commerce.

According to Golden, in the past there were personnel
employees in the field office who had the capability of
negotiating salary matters on behalf of the Director, but
following a severe reduction in Maritime Administration staff
this capability was now centralized in Washington, D.C.
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On May 22, 1973, the representatives of the parties met
at Kingspoint. The chief spokesman for the Complainant
Union at this meeting was Professor Drucker. Neither of
the parties retreated from their prior positions on the
pre-negotiation terms. The Respondents continued to insist
that it was necessary to negotiate an entire agreement,
but were willing to deal with the salary matters first and
hold any agreement reached in abeyance until a new contract
had been negotiated. The Complainant Union adamantly opposed
this condition. The Union also insisted on 40 hours
official time per representative and that the meetings be
held at Kingspoint or in New York City. Finally, Golden
offered to meet with the union representatives at Kingspoint
on all contract matters, other than salary items. He
proposed holding alternate sessions between Kingspoint
and Washington, D.C. on the salary items. The Union rejected
this proposal, citing the necessity for its faculty to remain
available to the students at the Academy. Golden then
offered to hold alternate salary sessions at Cherry Hill,

New Jersey - a geographic mid-point - rather than Washington,
but the Union representatives maintained that this was not
a satisfactory solution.

The meeting ended with the parties still in disagreement.
The union representatives charged the Respondents with
engaging in dilatory tactics and refusing to bargain in
good faith. The parties did agree, however, that they
would study each other proposals and meet again.

On June 5, 1973, the Complainant Union charged the
Superintendent of the Respondent Activity with commission
of unfair labor practices in violation of the Executive Order.
The charge asserted that the Respondent Activity refused to
negotiate the salary issues unless the Union agreed to reopen
and negotiate the entire existing collective bargaining
agreement. In addition, the Complainant Union charged bad
faith negotiations in that the Respondents insisted on con-
ducting negotiations in Washington, D.C. instead of Kingspoint,
New York, as had been the past practice.

On June 7, 1973, Golden wrote to Wells suggesting that
the parties continue the pre-negotiation discussions "at
the earliest practical date." He proposed meeting in
Washington, D.C. on June 19 or 21, 1973, but left the precise
choice of dates to the Union. In a letter dated June 14,
1973, Commander Ferenczy, Chairman-Elect of the Complainant
Union, tooke the position that it would serve no useful pur-
pose to meet until the unfair labor practice charge had been
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satisfactorily resolved. There was no further contact
between the parties on the contract negotiations until
Golden replied to the unfair labor practice charge on
July 3, 1973. The Complainant Union took issue with the
response of the Respondents to the unfair labor practice
charge, and on August 21, 1973, Ferenczy restated the
Union's position; that no useful purpose would be served
in meeting until the charges were resolved. 12/

It should be noted that while the parties were engaged
in discussions on the ground rules for the substantive
negotiations, they were also involved in discussions on
the proposed revision of AO-181. A draft proposal had
been given to the Complainant Union on April 24, 1973.

The Union took the position that the matters contained

in AO-181 were subject to negotiation and suggested a
pre-negotiation conference on the subject matter. On
August 2, 1973, Golden replied that the Respondents did

not consider AO-181 to be negotiable. He did state, however,
that the Respondents were willing to meet with the
Complainant Union and discussion their proposed changes in
the faculty policies in order that the Respondents could
understand and give "full consideration" to the Union's
recommendations. Consistent with this reasoning, Golden
took the position that a pre-negotiation conference was not
needed.

Although the specific charges here do not relate to
AO-181, it has particular significance in this matter be-
cause it contained a section relating to faculty salaries.
The proposed revision specifically acknowledged that the
Council had ruled the percentage factor used to adjust the
salary schedule to the Naval Academy salaries and the number
of steps in each rank were subject to negotiation. 13/

On October 26, 1973, William Carpenter, a newly assigned
field representative from the parent union, wrote to Golden
requesting the parties meet to resolve the pending unfair
labor practice charge against the Respondents. Three days
later, October 29, the Superintendent of the Respondent
Activity, on instructions from Golden, sent a letter to the
Union giving notice of intention to terminate the collective

12/ The Union subsequently withdrew this particular unfair
labor practice charge against the Respondent.

13/ The pertinent portion of the proposed revision of
A0-181 provided as follows: [Continued on next pagel]
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bargaining agreement. The Superintendent stated that the
current agreement was not in accordance with the provisions
of the Executive Order, as amended. Under the terms of
Article XX of the agreement, lﬁ/ the letter was notification
of an intention to terminate the agreement in its entirety,
effective December 13, 1973. The Respondent Activity
expressed an intention to negotiate a completely new agree-
ment with the Complainant Union, and indicated that manage-
ment representatives would be available to meet for this
purpose.

13/ [Continued] 11.02 Faculty Salary Schedule. The
faculty salary schedule is based on the first 48 steps of
the U.S. Naval Academy Civilian Faculty Salary Schedule
adjusted to 120% in recognition of the longer academic year.
(The Federal Labor Relations Counsel, in its decision of
November 21, 1972, ruled that the percentage factor used
to adjust the Naval Academy salary schedule and the number
of salary steps for each rank are subject to negotiation
with the Academy Chapter of the United Federation of College
Teachers.)

14/ Article XX of the Agreement provided as follows:
ARTICLE XX

DURATION, REOPENING, AMENDMENT

Section 1. The effective date of this Agreement shall be
the date of approval by the Academy and the United Federation
of College Teachers.

Section 2. The Agreement shall remain in full force and
effect for one year following date of approval or so long as
the UFCT meets the requirement for exclusive recognition
under E.O. 10988. Any change proposed by either party or
intention to terminate the Agreement in its entirety, must
be announced in writing not less than sixty days prior to the
expiration date. Such notices must be acknowledged by the
other party within ten days of receipt and a conference held
on the subject of such notice within thirty days.

Section 3. If, by mutual agreement both parties find their
interest adversely affected by any provision of this Agreement,
or find through experience the necessity for adding further
provisions, they shall negotiate an amendment for a supplement
to the existing Agreement. Also, modification or amendment

of this Agreement may be required because of changes in
applicable statutory law or Federal Personnel regulations
effectuated after the date of this Agreement. Any such
amendments or supplements will be subject to review on the
same date as the Agreement.

[Continued on next pagel
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The union representatives took the position that the
collective bargaining agreement could not be unilaterally
terminated by the Respondents. According to the Union's
interpretation, Article XX would not permit termination of

the collective bargaining agreement other than by mutual
consent.

On November 20, 1973, a meeting was held between the
union representatives and the academic dean. Krinsky re-
peated the intention of the Respondent Activity to terminate
the contract under the provisions of Article XX. He refused
to discuss the subject further on the ground that it was
a matter for the attorneys. From the exchange of correspon-
dence in the record, it is evident that the participants
at this meeting agreed that the Christmas holidays would be
the best time to engage in negotiations over the salary
matters. They also agreed to have a meeting on November 28,
1973, to continue negotiations on the basic ground rules
and to discuss the proposed revision of A0O-181.

The parties met at the Academy on November 28, 1973,
as agreed upon. Ferenczy and Carpenter were the chief
spokesmen on behalf of the Complainant Union. Each party
continued to adhere to its respective position on the three
issues which were in dispute over the ground rules. 1In
order to break the stalemate, Golden stated that he would
be willing to withdraw all of management's proposals
including those agreed upon, and start from scratch. 15/
After a lengthly discussion it became apparent to the
parties that they would not reach an agreement on the ground
rules and the meeting was adjourned.

14/ [Continued] Section 4. Except where otherwise pro-
vided by law, rule or regulation, such termination or
amendment to this Agreement shall become effective on the
date agreed upon by the duly authorized representatives of
both parties.

lé/ At the hearing the union witnesses testified that
Golden flatly stated he was withdrawing all proposals, and
they would have to start from scratch. Golden denied this,
and testified that he was merely seeking a solution in order
to get the negotiations moving. Considering that parties
continued to attempt to negotiate the ground rules after
Golden's statement, and considering that the Respondents
did not in fact withdraw those items previously agreed upon,
I credit Golden's version of the events.
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On December 14, 1973, there was an exchange of letters
between Golden and Ferenczy. Golden suggested that the
parties meet during the Christmas vacation in Washington,
D.C., to attempt to negotiate the salary matters. The
union representative rejected the suggestion of meeting
in Washington, D.C., but indicated a willingness to meet
at Kingspoint. Ferenczy also indicated an intention to
file unfair labor practice charges against the Respondents.

On January 11, 1974, Golden wrote to Ferenczy asking
that the negotiations be resumed. In this letter, manage-
ment retreated from its position regarding the location
alternate meetings on the salary items and proposed that
every third meeting be held in Washington. Management also
withdrew its demand for exchange of the names of the members
of the negotiating teams, but requested assurance of con-
tinuity of the members on the Union Committee. Management
did not retreat, however, from its position regarding the
amount of official time to be granted to the faculty
representatives during negotiations.

ThHe union response to management's proposals consisted
of further counter-proposals. The union representatives
acceded to management's limitation on the amount of official
time to be allowed the faculty members on the negotiating
committee. But the union representative continued to demand
that the meetings be held at the Academy or in New York City.
They also insisted that the negotiations be limited solely
to the faculty salary items, and stated that the Union
would proceed with the unfair labor practice charges against
the Respondents.

On January 29, 1974, Golden wrote to Ferenczy setting
forth the concessions management was willing to make and
suggested the parties request the services of the Federal
Mediation and Concilation Service to resolve their differences.
The Union did not consent to use of this procedure to
resolve the dispute with management, but proceeded with
the unfair labor practice charges against the Respondents.

Concluding Findings

The thrust of the argument advanced by the Complainant
Union in Case No. 30-5454 is that the Respondents engaged
in dilatory stratagems in order to avoid bargaining on the
salary items found negotiable by the Council. The Complainant
contends such conduct constitutes a refusal to bargain in
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good faith as required by Executive Order. As support

for its contention, the Complainant relies heavily on the
fact that the Respondents insisted on broadening the scope
of the negotiations to include bargaining for an entire new
agreement rather than limiting the discussions to the
specific salary matters. The Complainant also points to
the proposals made by the Respondents for the ground rules
as further evidence of an unwillingness to bargain in good
faith. The insistence on having alternate meetings between
Kingspoint and Washington, D.C.-- a departure from past
practice; the request for the exchange of names of the
bargaining teams-- viewed by the Union as limiting its
committee composition; and the insistence on allotting a
total of 40 hours official time for the faculty members

of the Union Committee are cited as examples of the Respondents’
efforts to avoid negotiating on the salary items.

While the frustration of the Complainant Union is under-
standable-- especially when one considers that the efforts
to reach negotiations on the salary matters extended over a
period of several years and involved appeals to two forums -
I do not view the evidence in this record as supporting a
finding that the Respondents failed to consult and confer
or negotiate in good faith. The record evidence shows
that the Respondents made the initial overture to commence
discussions on the salary matters after the Council's
decision in November 1972. Although there was a two month
delay on the part of the Complainant Union in responding
to this overture, it is quite apparent that both parties
were seeking to start the bargaining process at a mutually
convenient time. Nor is this conclusion altered by the
fact that the Respondents requested a delay in starting
the negotiations when representatives of the Union met with
the Academic Dean in March 1973. The union representatives
were informed that the management officials charged with
the negotiating authority were occupied with several other
administrative tasks affecting the Academy personnel;
including drafting a revision of Administrator's Order
181. Although the union representatives made it clear that
they did not want the proposed revision of AO-181 to
interfere with the negotiations on the salary matters, they
did agree to the short delay.

When the negotiating representatives of the parties
finally met for their first meeting on April 25, 1973, they
were sharply divided on both the scope of the substantive
negotiations and the preliminary ground rules that were to
control the bargaining procedure. The critical question
to be considered here is whether the proposals advanced by
the Respondents were such that they evinced a desire to
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delay or impede the negotiations. In my judgment, they

did not. The Union had an understandable singleness of
purpose--to finally engage in negotiations on the salary
items--after having fought so long for the opportunity to
bargain on this subject. But the Respondents' proposal

that the negotiations include the entire agreement was

valid and legitimate in the circumstances of this case.

There is no dispute regarding the fact that the existing
collective bargaining agreement was negotiated according

to the requirements of the prior Executive Order, and the
grievance provisions, as well as several other minor
provisions, were not in conformity with the current Executive
Order. Hence, there was a valid basis for the proposal

to broaden the negotiations to include an updating of the
entire contract. The Respondents' insistence on enlarging
the scope of the negotiations did not indicate an unwilling-
ness to negotiate in good faith. To the contrary, their
attempt to update the agreement in one series of negotiations
is strong evidence of a desire to use the bargaining process
to finalize a complete agreement with the Union and stabilize
the bargaining relationship. The fact that the Respondents
were willing to negotiate the salary items first further
supports this conclusion.

The proposal to alternate the situs of the meetings,
even though a departure from past practice, does not,
without more, constitute a refusal to bargain. The
Respondents offered a creditable explanation for this pro-
posal--that the management officials vested with negotiating
authority were now headquarted in Washington, D.C., and the
burden of negotiating rested equally with the Union and
management.

The request for the exchange of names of the members
of the bargaining committees and limiting the committees
to those so named was considered by the union representatives
as an attempt to limit its selection of bargaining repre-
sentatives. I do not view this proposal as having such a
result. It is apparent that the Respondents were seeking
to insure continuity among the negotiating committees in
order to facilitate the bargaining process. But more
important, nothing in this proposal was designed to dictate
to the Union who its representatives should be on the
bargaining committee.

While Management's position on the amount of official
time it was prepared to grant to the faculty members on the
negotiating committee might well be characterized as
parsimonious, it was nevertheless within the range of the
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amount of official time permitted by Section 20 of the
Executive Order. 16/

In

a case involving "official time" 17/ the Council

referred to its 1971 Report to the President in which it
stated:

should be retained,

In order to promote flexibility in the negotiations
of agreements for the use of official time, we
recommend that the limitations established by

the Order on negotiations of such official time

be in alternative forms, either: (1) a maximum of
40 hours; or (2) a maximum of one-half the total
time spent in negotiations during regular working
hours. These limitations refer to the amount of
official time during normal working hours of the
activity which may be authorized each employee
representative in connection with the negotiation
of an agreement, from preliminary meetings on
ground rules, if any, through all aspects of
negotiations, including mediation and impasse
resolution processes when needed. (Emphasis
supplied). Report and Recommendations on the
Amendment of Executive Order 11491, Federal Labor
Relations Council, June 17, 1971, p. 30.

The Council stated in the Philadelphia Metal Trades
case that "the intent which is reflected by the language
of Section 20 and of the Report was that while the general
policy prohibiting official time for union negotiators

16/ Section 20 provides in pertinent part:

Sec. 20. ...Employees who represent a
recognized labor organization shall be on
official time when negotiating an agreement
with agency management, except to the extent
that the negotiating parties agree to other
arrangements which may provide that the agency
will either authorize official time for up to 40
hours or authorize up to 1/2 the time spent in
negotiations during regular working hours, for a
reasonable number of employees, .... (Emphasis
supplied)

17/ Philadelphia Metal Trades Council and Philadelphia
Naval Shipyard, FLRC No. 72A-16 (April 27, 1973), Report

No.

36.

some relaxation of the prohibition would
be permitted by providing a limited exception to the general
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policy. The exception provided was to permit the part@es
to negotiate, within stated ceiling, some limited provi-
sion for official time for union negotiators."

It is apparent that the Respondents here were prepared
to negotiate for official time for the faculty members of
the bargaining committee within the stated exception
provided by Section 20 and the Council interpretation of
its meaning. The mere fact that the Respondents were
insisting upon an amount of time considerably less than
that urged by the Union does not demonstrate a lack of good
faith. The proposal was clearly within the intent
expressed by Section 20. Moreover, Section 20 only sets
the upper limits of the amount of official time that is
permissable and does not preclude bargaining for a lesser
amount.

Thus it is evident that the proposals advanced by the
Respondents, when considered under all of the circumstances,
do not reflect or manifest an intention to avoid the
bargaining process or to delay the negotiations. Nor does
the conduct of the Respondents during the protracted
negotiations on the ground rules reflect an intent to
violate the bargaining requirements of the Executive Order.

The evidence discloses that the Respondents were will-
ing to meet at reasonable times and confer with represent-
atives of the Union. The evidence also discloses that
concessions were made by both parties, although concessions
or agreement are not required by the Executive Order.
Headquarters, U.S. Army Aviation Systems Command, A/SLMR 168
(June 27, 1972). While it is true that at the meeting in
November 1973, Golden suggested that all proposals be with-
drawn and the parties start from scratch, it is evident
from the testimony that Golden was merely attempting to
break the stalemate in the negotiations. Moreover, the
parties continued to engage in negotiations after this
statement was made, and the Respondents did not withdraw
any agreed upon proposals from the bargaining table. In
addition, the record discloses that it was the Respondents
who suggested the parties use the services of the Federal
Mediation and Conciliation Services to help resolve their
dispute. Considering all of the circumstances, it can not
be said that the Respondents were refusing to bargain in
good faith with the complaint Union. To the contrary, the
record indicates that while the Respondents were engaged in
hard bargaining with the Union, they were making a good
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faith effort to resolve their differences.

In view of the above, I find and concluded that the
evidence in this record does not support the allegations
that the Respondents were engaging in dilatory tactics
and were refusing to negotiate and confer in good faith
with the Union. 1In so doing, I am not unmindful that
during the period of the protracted negotiations on the
ground rules, the Respondents injected the issue of
Administrator's Order 181, which included an item relating
to the faculty salary scales. While the wisdom of
requiring consideration of the proposed revision of AO-181
during the course of contract negotiations might well be
suspect, it should be noted that the section relating to
faculty salary specifically stated the salary scales and
percentage ratio were subject to negotiation with the Union.
Since the allegations here do not include a charge of
refusal to bargain regarding AO-18l1, it can not be said
that the Respondents were seeking to avoid negotiations on
the salary items.

Accordingly, I recommend that the complaint in Case No.
30-5454 be dismissed in its entirety, and I find that the
Respondents did not violate Sections 19(a) (1) and (6) of
the Executive Order.

The allegations of the other complaint in this
consolidated proceeding must also fall for want of support
in the record. Article XX of the collective bargaining
agreement contained a provision which purported to govern
the duration of the agreement. Section 2 of that article
provided that the contract shall "remain in full force and
effect for one year following date of approval or so long
as the UFCT meets the requirement for exclusive recognition
under E.O. 10988." It is evident from a reading of this
provision that the agreement was not for a clearly
enuciated fixed term or period of duration. Treasur
Department, U.S. Mint, Philadelphia, Pennsylvania, A;SLMR
No. 45; National Center for Mental Health Services,
Training and Research, A/SLMR No. 55; Department of Housing
and Urban Development, Region II, A/SLMR No. 270. At the
most, the agreement was for a fixed period of one year from
the date of approval by the parties -- in this instance
February 13, 1969 -- with no fixed term or duration
thereafter. Although the agreement was valid and binding
on the parties, it was subject to termination at will by
either party after the expiration of the anniversary date.
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Veterans Administration Hospital, Leech Farm Road,
Pittsburgh, Pennsylvania, A/SLMR No. 104; Veterans
Administration, A/SLMR No. 240. 18/

The facts here show that the Respondents endeavored
to get the Complainant Union to negotiate a complete new
agreement which would conform with the current Executive
Order. Because of the Union's continued insistence that
negotiations be limited to the salary items, the Respondent
finally gave notice of an intent to terminate the agreement.
Since the agreement was terminable at will, the Respondents
merely undertook to do that which it was entitled to do in
any event. Moreover, in electing to terminate the agree-
ment, the Respondents carefully followed the procedures
set forth in the contract for termination. The mere fact
that the termination occurred during the time that the
parties were in a dispute over the scope of the negotiations
does not convert an otherwise lawful act into an unlawful
one. In my opinion, the Respondents were not seeking
withdraw a recognition of the Union as the exclusive
representative of the faculty employees nor were they
attempting to avoid bargaining with the Union. Rather, the
Respondents were employing a legitimate maneuver to ensure
that the parties would have to bargain for an agreement
which would conform in all respects with the Executive Order.

Accordingly, I find that the record evidence does not
support a finding that the Respondents violated Section 19
(a) (1), (5), or (6) of the Executive Order.

In sum, viewing the totality of the circumstances
presented here, I find that the Respondent Agency and the
Respondent Activity did not engage in conduct which violated
the Executive Order. I shall recommend, therefore, that
the consolidated complaints in this case be dismissed in
their entirety.

RECOMMENDED ORDER

On the basis of the foregoing findings of fact and
conclusions of law I find that the Respondent Agency,

18/ Although the above-cited cases relate to contract
bar situations in which it was held that contracts without
a fixed term or duration cannot bar a timely filed .petition
for an election, I find no basis for withholding application
of the principle that a contract of uncertain duration or
term is subject to termination at will in an unfair labor
practice situation.
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United States Department of Commerce, and the Respondent
Activity, U.S. Merchant Marine Academy, Kingspoint, New
York, did not engage in any conduct in violation of
Sections 19(a) (1) (5) and (6) of the Executive Order and
I recommend that the consolidated complaints herein be

dismissed in their entirety. :
T

GORDON J. MY
Administrative Law Judige

Dated: October 31, 1975
Washington, D.C.
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Frank Sprague, Esqg. and James Hunt
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BEFORE: SALVATORE J. ARRIGO
Administrative Law Judge

REPORT AND RECOMMENDATION

Preliminary Statement

This proceeding heard in Santa Maria, California and at
Vandenberg Air Force Base, California on December 3 and 4,
1974 and January 6 and 7, 1975 arises under Executive Order
11491, as amended (hereafter called the Order). Pursuant to
the Regulations of the Assistant Secretary of Labor for
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Labor-Management Relations (hereafter called the Assistant
Secretary), a Notice of Hearing on Complaint issued on
November 14, 1974 with reference to alleged violations of
Sections 19(a) (1), (2) and (6) of the Order as set forth
in a complaint dated May 8, 1974 and filed by National
Federation of Federal Employees, Local 1001 (hereafter
called the Union or Complainant) against Department of the
Air Force, 4392d Aerospace Support Group, Vandenberg Air
Force Base, California (hereafter called the Activity or
Respondent). The Union basically contends that Respondent
during negotiations for anew collective bargaining agreement
followed a course of conduct of bargaining in bad faith. 1/

At the hearing the parties were afforded full opportunity
to adduce evidence, call, examine and cross examine witnesses
and argue orally. Oral argument was waived and briefs were
filed by both parties.

Upon the entire record in this matter, from my reading
of the briefs and my observation of the witnesses and their
demeanor, I make the following:

Findings of Fact and Conclusions of Law

1. The Negotiations in General

At all times material hereto the Union has been the ex-
clusive collective bargaining representative for a base-wide
(general) unit of the Activity's employees. 2/ The Union

1l/ Since the complaint was filed on May 8, 1974, only
matters which occurred within nine months prior to May 8,
may be considered in establishing a violation of the Order.
(See Section 203.2(b) (3) of the Regulations.) Accordingly,
while I admitted into evidence some testimony and documents
relative to events which occurred outside the time period
covered by the complaint to provide background information
and to shed light on events occurring within the time period
covered by the complaint (National Labor Relations Board,
Region 17 and National Labor Relations Board, A/SIMR No. 295)
I shall discuss such testimony herein only to the extent
necessary to resolve those matters which occurred in the
nine month period between August 8, 1973 and May 8, 1974.

2/ The Union also separtely represents a unit of the
Activity's professional employees.
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and the Activity were parties to a collective bargaining agree-
ment which was approved on May 7, 1971 and expired on May 6,
1973. After a timely request that the agreement be renegotiated
was made, the parties embarked on an extensive but fruitless
attempt to agree upon the procedures or "ground rules" for
negotiations. By letter dated May 4, 1973 the Union's
president Mrs. Marie Brogan requested that the collective
bargaining agreement be extended. The Activity's Civilian
Control Branch Chief, Allan L. Coleman, by letter dated

May 10, 1973 refused to extend the agreement statimng, in part,
that the grievance arbitration clause of the agreement did

not conform to the requirements of the Order.

The disagreement with regard to ground rules continued
until sometime in July 1973 when a Federal mediator convinced
the parties to proceed with negotiations without ground
rules. However one of the remaining obstacles to negotiations
was the houms that the negotiations should occur. The Union
wished to have negotiations conducted off duty time and the
Activity wanted negotiations on duty time. With the assistance
of the mediator the parties on July 23, 1974 ultimately agreed
to an involved formula which provided that negotiations would
occur on Tuesdays and Thursdays on duty time and each of two
Union negotiators would be allowed forty hours of official
duty time for this purpose. If after forty duty time hours
were used further negotiations were required, the negotiations
would then be equally split between on duty time and off duty
time. If additional negotiation were required after the
Union negotiators used forty hours of annual leave or leave
without pay on this latter schedule, any negotiations which
occurred on duty hours would be considered half official
duty time and half leave without pay or annual leave. 3/

Negotiations on the agreement began on August 2, 1973.
The Union did not wish to begin negotiations by exchanging
a complete proposed agreement in that it felt such a pro-
cedure would be too time consuming. Accordingly, the parties
initially agreed to take an article from the expired agree-
ment, discuss their respective positions and submit a written
proposal on that article at the next negotiating session.
After three or four such sessions the parties concluded that
little was being accomplished by following this procedure
and mutually decided to designate a contract subject and each
submit a proposal thereon at one meeting but not discuss the

3/ Although it agreed to this arrangement the Union was
not entirely satisfied with it and throughout negotiations |
sought to deviate from it. However, the Activity held firmly |
to the agreed upon arrangement.
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matter until the next subsequent session. Thus, the parties

written proposal would constitute the agenda for that particular

negotiating session. If the parties could agree to a proposal
then they both "signed-off" on that article. When after dis-
cussion no agreement was reached, the matter was "tabled" and
the parties proceeded to the next item on the agenda if another
matter was scheduled for discussion. Numerous proposals were
summarily rejected by both parties with minimal discussion.

If no other item was scheduled for presentatlon the parties
would adjourn until the next negotiating session was scheduled.
Most meetings were adjourned by mutual agreement. However,

on three or four occasions during negotiations the agenda was
exhausted and the Union wished to discuss a matter that was not
scheduled for discussion that day. On these occasions the
Activity rigorously adhered to the parties procedural agree-
ment and would refuse to discuss the matter stating it was
unprepared to discuss the particular subject at that time in
that no Activity position on the item had yet been formulated.

The parties made little progress in negotiation from
August 1973 until March 1974 at which time the Federal
Mediation and Conciliation Service entered negotiations upon
the request of the Union. Prior to the intervention of the
Federal mediators the parties had engaged in approximately
twenty-two negotiating sessions and had agreed to only two
or three "boilerplate” provisions of a new contract. After
the mediator intervened the parties conducted approximately
sixteen negotiating sessions between March 6, 1974 and July 2,
1974, eight of which were held with the assistance of the
mediators. During this latter period of time in the process
of reviewing all of the approximately forty-seven articles

proposed for the new contract the parties agreed to approximately

twenty-seven articles and two were withdrawn as proposals. 4/
The parties reached impasse in negotiations on July 2, 1974.
Subsequently the parties forwarded to the Federal Service
Impasses Panel for its consideration eighteen proposals on
which they could not reach agreement, the Activity contending
that approximately seven Union proposals contained items it
determined were non-negotiable under the Order. During the
negotiating sessions attended by the federal mediators the
parties agreed to twenty-two articles and the withdrawal of
the two articles mentioned above. The parties were only able
to agree to five articles in negotiating sessions conducted

4/ The withdrawn proposals dealt with the subjects of
dues withholding and the informal resolution of unfair labor
practice charges.
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without the presence of a mediator. 5/

2. The Contentions of the Parties

Essentially Complainant contends and the Activity denies
that the Activity bargained in bad faith during negotiations.
Complainant alleges that Respondent's bad faith is demon-
strated by: (1) the Activity's proposal to establish a
Personnel Policy Review Committee (PPRC) and establishing
similar organizations for the purpose of bypassing the Union
in its dealings with employees; (2) bypassing the Complainant's
president while developing the PPRC and dealing directly
with selected Union personnel; (3) cancelling a formal
negotiating session to conduct a consultation session in its
place; (4) offering proposals during negotiations it "knew"
would be unacceptable to the Union thereby demonstrating a
desire not to reach final agreement on a contract and; (5)
the Activity's refusal to fully utilize negotiating time by
failing to discuss negotiable matters which were not on the
agenda for a particular negotiating session.

3. The Alleged Unfair Labor Practice Conduct

a. The Personnel Policy Review Committee and Related
Matters

The evidence reveals that sometime late in June
1973, James Hunt, Labor Relations Officer with the Activity,
met with employee Leroy Grantski to discuss a labor pro-
blem. 6/ At that time Grantski was the Union‘s first
vice-president and a Union steward for a segment of the
base-wide unit as well as an alternate on the Union's team
which was negotiating a contract for the professional
unit. After concluding their discussion on the specific
problem which gave rise to the meeting the parties entered
a general conversation on ways to develop a better working
relationship between the parties since at that time

5/ None of these articles were agreed upon while James Hunt
was acting as the Activity's chief negotiator. Throughout the
negotiation and apparently prior thereto the Union's chief
negotiator and president Marie Brogan and the Activity's some-
times chief negotiator Hunt were personally highly -suspicious
and antagonistic towards one another.

6/ This account is taken from the testimony of Hunt.
Grantski was not called as a witness by either party.
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negotiations on the professional unit were "stalled". 7/
After some discussion Grantski indicated he would put
together a proposal encompassing some of the concepts
they had considered.

Subsequently, during negotiations in early July 1975
relative to the professional unit, Grantski presented
management with a proposal for establishing committees
to consider various aspects of employer-employee relations.
The Activity indicated it would later submit to the Union
its own proposal on the subject. Thereafter, in a meeting
on July 16, 1973 attended by Grantski, Hunt submitted to
Francis O'Neill, a vice-president of the Union and spokes-
man in charge of the professional unit negotiations 8/

a contract proposal providing for the establishment of a
Personnel Policy Review Committee (PPRC). 9/ The plan
closely followed Grantski's proposal and invisioned a
steering committee and various work groups which would
review and consider numerous subjects including careers,
employee conduct, discipline and grievances, communications
and other matters. The proposal provided, inter alia:

"Article #

"Section 1. EO 10988, 11491 and 11491, as amended, stress
the desirability of employees having a voice in the
establishment of working conditions.

"Section 2. Management recognizes the union as an effective
vehicle through which employees may express their opinions.

7/ See Vandenberg AFB, 43924 Aerospace Support Group,
Vandenberg AFB, California, A/SLMR No. 435, ALJ finding p.8.

8/ Brogan was the alternate spokesman for this unit's
negotiations.

9/ According to the testimony of Hunt and Alfred Van Nice,
the Activity's Chief of Labor-Employee Relations, around this
time the Activity was in the process of developing an overall
labor relations plan for the base (VAFB Labor Relations Plan).
The PPRC was not originally part of this endeavor, and it
was not until after these discussions with Grantski in June
and July 1973 that the PPRC concept was inserted into the
base labor relations plan.

-7-

"Section 3. The Union recognizes the Vandenberg Personnel
Policy Review Committee as the most effective way to have
employee opinions influence policy determinations.

"Section 4. Management agrees to appoint employees from the
Professional Unit to each of the work groups (except
Supervisor's work group) set up by the Personnel Policy
Review Committee. The union will name employees for such
appointments. The total number of employee appointees to
each work group will be equal to, but will not exceed the
number of management representative. If there are employee
appointees from other units on base the total of all
employee appointees on each work group will not exceed

the number of management representatives on each group.

"Article:

"Policies adopted as a result of the efforts of the Personnel
Policy Review Committee, which are fully negotiable policies
may be added to this contract as amendments within (time)

of adoption."

O'Neill was primarily interested in how the negotiations
could be concluded in a way which would provide a small
but meaningful agreement with a grievance procedure.

Hunt indicated he would give O'Neill a proposal for a
contract which would contain a grievance procedure and
encompass the policy review committee concept. Late in
July Grantski told Hunt that employee reaction to the plan
was mixed and Hunt had no further discussions with Grantski
on the plan outside of negotiations. Hunt subsequently
submitted another contract proposal relating to the plan

to O'Neill but the record is silent with regard to further
details concerning the matter until events of October 1973.

Around October 1, 1973, at the conclusion of.adiscussion
with Brogan on a personal matter Hunt talked briefly with
Brogan about the PPRC plan. Brogan acknowledged she was
aware of the proposed plan and Hunt informed her that there
would be a meeting late that week at which time the plan
would be proposed to both the professional and base-wide
units. Thereafter, Hunt invited Brogan and O'Neill to a
a meeting which was held on October 4, 1973. 10/

10/ The following account of the October 4 meeting is a

synthesis of the testimony of Hunt, Brogan and O'Neill which
individual testimony varies somewhat from person to person.
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O'Neill invited and brought to the meeting Grantski and
two other employees who were on the professional unit
negotiating team. Brogan questioned Grantski's presence
at the meeting and accused Hunt of bypassing. her when
dealing with the Union. 11/ Brogan also asked whether

the meeting was for "negotiation" or "consultation".

When Hunt replied "consultation®™ Brogan objected that

the Activity had informed Brogan that they were preparing
for a pending unfair labor practice hearing and accordingly
a negotiating meeting for that day had been cancelled.
Hunt told the Union that he called for a consultation
meeting on October 4 so the meeting would not be charged
against the Union's allotted forty hours of negotiating
time. During the meeting Hunt gave the Union a copy of

a proposal he drafted calling for the establishment of the
Personnel Policy Review Committee. The plan was similar
to that previously given to O'Neill in July 1973 and called
for a complete indepth review of all working conditions
affecting civilian employees at the Activity "with
employees having a full voice."” Hunt gave an explanation
of the proposal and the parties engaged in some discussion
as to the total number of people on each study group and
the number from management and the Union. Negotiations on
the agreements for both units would be suspended until the
study groups developed proposals. 12/ Although Hunt and

11/ Grantski was an opposition candidate to Brogan for the
Union presidency and in December 1973 Grantski was defeated in
his effort to replace Brogan.

;g/‘ Hunt testified as follows with regard to the intended
operation of the plan:

"...It was envisioned that this would run from a year and
a half to a two year study. So it was basically study groups.
Initially we envisioned them as a joint union-management study
group with proposals being developed and submitted to the
Commander for his recommendation or for his consideration with
the possibility of waivers being exchanged for Civil Service
or Air Force regulations if this was a desirable end result
in the studies.

"Another thing envisioned in the proposal was the fact that
the union members sitting on the committee would not have to be
concerned with official time in that it would be a study group
rather than a negotiating team.

"The proposal envisioned ultimately the work policies coming
out of there becoming a part of the labor-management contract at

Vandenberg Air Force Base.
[Continued on next page]
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Grantski were strongly in favor of the plan, the Union
saw it as needlessly delaying negotiations on an agree-
ment and Brogan interpreted the plan as a vehicle to
bypass the Union. Accordingly, Brogan rejected the plan
and accused the Activity of seeking to consult on the
matter rather than negotiate on it so the Activity could
unilaterally put the plan into effect after rejection by
the Union. 13/ Hunt denied any intention to unilaterally
implement the plan as presented but acknowledged that

the Activity could proceed with a management examination
of work policies and practices and thereafter afford the
Union its full entitlement to "meet and confer" prior to
changing any policies. The parties quarreled over the
meaning of the obligation for consultation and negotiation
under the Executive Order and decisions of the Assistant
Secretary and Hunt and Brogan accused one another of trying
to change each others words. At the conclusion of the
meeting Brogan presented Hunt with a letter to the
Activity dated October 4, 1973, signed by her, which
stated as follows:

"Reference your plan to set up a steering committee regarding
employee working conditions, promotion opportunities, etc.
which was given to me informally at a meeting with Mr.

Jim Hunt last week.

"This will confirm what I stated to Mr. Hunt concerning

the proposed plan. I objected to the plan as outlined
because it was not specific and appeared to be an additional
system contrary to the labor-management structure which
already exists. The plan will be submitted to the Union's
executive committee, however, and then to the general
membership and upon approval after some modification (contin-
gent on a vote by the general membership) the results will
then be submitted to the management as an article to be
negotiated by the union and management teams.

12/ Continued. "So the project and the committee was astudy
group approach to the thing."

13/ The Union was convinced that the Activity was seeking
to avoid negotiations on this and other matters. As the Union
interpreted the situation, its refusal to agreed after
"negotiations" would allow review by a third party (the Federal
Service Impasses Panel) but if "consultation" took place the
Activity could act unilaterally without review and without
violating the Order.
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"In the interim period until a new contract becomes effective,
it will be appreciated if the Union representatives are

given the opportunity to be present at any discussions held
concerning changes of policy affecting the members of the
bargaining unit."

Negotiations continued and the PPRC concept was not considered,
until, by letter dated January 14, 1974, the Activity
informed Mrs. Brogan as follows:

"l. In a number of informal discussions and at a formal meeting
on 4 October 1973, management proposed the formation of a
Personnel Policy Review Committee. At the meeting, both

NFFE Local 1001 units were represented.

"2. The substance of the proposal was to establish a group
which would review the full range of working conditions
affecting civilian employees with the time of the review
anticipated to be between one and one-half to two years.
The purpose of the group was to develop proposals for the
consideration of the Commander, spelling out changes and
revisions in work policies and procedures, to provide
Vandenberg with the most effective working climate for

its civilian work force.

"3. In our proposal, we pictured work groups made up jointly
of management and union representatives for the development
of proposals. At the meeting, 4 October 1973, you stated
that you disagreed with the proposal in toto but that you
would present it to the union's executive board for dis-
cussion and a determination as to the union's role. We

have had no reply from you since.

"4. In considering your verbal responses and your lack of
formal response, it has been decided not to implement the
project as proposed to you originally. Management does
intend to conduct a management review of work policies,
practices and procedures in the same depth as that
envisioned in our original proposal, but the work groups
will be comprised completely of management personnel.

The exception to this would be the inclusion of a union
representative from the International Association of Fire
Fighters on work groups concerned with the work conditions
of the Fire Department.

45

-11-

"S. The proposals developed by this management review
group, before being presented to the Commander, will be
presented to the union for comments and suggestions.

In addition, individual work groups will ask the union
to provide constructive input as specific topics are
being discussed. The work groups will not seek employee
opinions other than through union representatives. You
can be assured that we will totally comply with our
obligation to meet, confer and negotiate as appropriate.”

The parties subsequently met in a negotiating session
on January 29, 1974, at which time Hunt again submitted
the plan to the Union for inclusion in the agreement. 14/

14/ Hunt testified that he resubmitted the PPRC plan
partially as "one list shot" to try to get the Union's accept-
ance of the plan and partially in compliance with a prior
Union demand that the Activity bring to negotiations a compil-
ation of all prior management proposals. Such a request was
made in a letter sent by Brogan to Hunt on October 13, 1974,
charging the Activity with unfair labor practice conduct
relative to the negotiations. That letter read, in pertinent
part: "I ask as a remedy that all outstanding proposals which
have been submitted to the Union for comments which are negotiable
items be compiled into a management proposal and brought to
the negotiating meetings at once." However, I find that
compliance with the Union's request of October 13 played no
part in the Activity's resubmitting the proposal herein. The
request had been made over three months before and nine
negotiating sessions took place without resubmission. The only
proposal purportedly resubmitted was the PPRC plan and the
Brogan request was not limited to matters which were not dis-
cussed at a "negotiating" session as Hunt testified he inter-
preted the request. 1In addition the proposal of January 29
had introductory provisions which were not a part of the
original plan and moreover by its letter dated January 14,
1974, supra, the Activity, in effect, withdrew the proposal.
Under these circumstances I find that the proposal of
January 29 was submitted only as a further effort to obtain

the Union's agreement to participate in the establishment
of the PPRC.
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The plan was virtually identical to that discussed at the
October meeting except the proposal contained the following
introductory language on the first page:

"Policy Review Project"

"Section 1. EO 10988, 11491 and 11491, as amended, stress
the desirability of employees having a voice in the
establishment of working conditions.

"Section 2. Management recognizes the union as an effective
vehicle through which employees may express their opinions.

"Section 3. The Union recognizes the Vandenberg Personnel
Policy Review Committee as the most effective way to have
employee opinions influence policy determinations.

"Section 4. The union will have an opportunity to present
employee viewpoints to work groups for consideration in
developing proposals.

"Section 5. The union will have an opportunity to review
proposals developed by work groups and to submit any
recommended changes to proposals.

"Section 6. Policies implemented through this process may

be added to an existing union-management agreement if all
parts of the policy are negotiable. Questions of negotiability
will be resolved by Headquarters USAF (DPCEU)."

At the meeting Brogan was assisted by another employee,
Virgil swift. 15/ At some unspecified time while Brogan was
out of the room Hunt presented the proposal to Swift for
negotiation. Swift was not familiar with the plan and
after briefly reading it indicated that since the plan ex-
cluded the Union from the policy review board it was not an
article for the agreement. Swift showed the plan to Brogan
upon her return. Brogan looked at the document and after
reading the first page commented that this was the Grantski
plan that had been discussed previously and rejected. Having

15/ The account of this meeting is a composite of the credited
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noted Section 4 of the article which provides that "the
Union will have an opportunity to present employee view-
points to work groups for consideration in developing
proposals”, Brogan indicated that she already submitted
"proposals” to be negotiated and would again reject the
plan for the same reasons conveyed to the Activity at
the October 4 meeting. Hunt contended that the plan he
offered should be negotiated and Brogan stated, "... all
right. You presented it and I rejected it. I do not
think there is any need for discussion. I think it is a
method of bypassing the Union". Hunt commented that it
was manadement's prerogative to start such a project and
regardless of whether the Union wanted it, the Activity
would start it if they saw fit.

Sometime in February 1974 the Activity abandoned
efforts to pursue the PPRC concept. Thereafter, neither
the PPRC proposal nor its implementation was ever discussed
with the Union nor was it in issue at the time of
impasse in July 1974.

The Union alleges that the Activity established and
maintained various other organizations along the lines
of the PPRC thereby bypassing the Union in dealings with
employees in matters concerning working conditions.
Those organizations are the Agency's Civilian Policy
Board (SAMTEC), Civilian Management Council and the
Commander's Advisory Council.

The Civilian Policy Board (SAMTEC) 16/ has been in
existance for approximately six years. It is composed
of high level management personnel within SAMTEC whose
function it is to review matters such as the structure
of the organization, work policies and conditions and
thereupon make recommendations to the SAMTEC commander
for whatever action he deems appropriate.

The Civilian Management Council was first initiated
in November 1973 pursuant to a regulation of the Depart-
ment of the Air Force. That regulation set forth Air
Force policy in implementing, inter alia, Section 7(e)

testimony of Brogan and Swift whose testimony was given in a
more detailed and complete fashion than that of the Activity's
witnesses to this event.

16/ SAMTEC is an acronym for Space and Missle Test Center
and some of that organization's employees are members of the
base-wide unit.
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of the Order which at all times material herein 17/
required agency establishment of a system of intra-
management communication and consultation with supervisors
and groups of supervisors. Accordingly, the Civilian
Management Council is composed completely of base
supervisors and is concerned with working condition as
applied to supervisors. While it is acknowledged by
Hunt that if the PPRC had been implemented the Civilian
Management Council would have appointed some members

to the work groups, since the PPRC never was established
Civilian Management Council participation was never
realized. 18/

As to the Commander's Advisory Council, the record
reveals that by memorandum dated May 15, 1974 the Activity
announced the re-establishment of such a Council for
the Activity's 4392 Civil Engineering Squadron (SAC). 19/

17/ By the amendments dated February 6, 1975, (E.O. 11838)

Section 7(e) was deleted from the Order. Prior thereto Section 7 (e

provided:" (e) An agency shall establish a system for intra-
management communication and consultation with its supervisors

or associations of supervisors. These communications and consult-

ations shall have as their purposes the improvement of agency
operations, the improvement of working conditions of supervisors,
the exchange of information, the improvement of managerial
effectiveness, and the establishment of policies that best serve
the public interest in accomplishing the mission of the agency."

18/ On February 1, 1974 an article appeared in the "Missilier",

a newspaper distributed at the base. The article stated in
part that one of the goals of the Civilian Management Council
was to assure that management personnel would have represent-
ation on the Personnel Policy Review Committee,indicating that
the PPRC was already established. The Activity was the source
of the article and Hunt testified that the Activity had not
yet at that time given up on the prospect of having a PPRC.
However, Hunt further testified that the PPRC would have come
into existance only if the Union agreed to its establishment.

19/ The record is devoid of any evidence as to the Council's
previous existence. However, an Air Force Manual provision,
AFM 40-13 paragraph 1-5, dated May 25, 1972 provides that such
councils will not be established in units for which a labor
organization has exclusive recognition nor should established
councils be continued in such units.
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The Squadron is composed of civilian and military employees
in approximately equal proportion. The memorandum stated
the civilian representatives would be appointed to re-
present five of the seven sections comprising the Squadron.
In a memorandum dated May 20, 1974, the Activity set .
forth various details relative to the Council's operations
including the following: 20/

"a. Purpose: This council is established to provide the
Squadron Commander with an effective communications channel
in the conduct of the squadron mission and to improve welfare
and discipline of assigned personnel. The council will
further strive to improve human relations and promote equal
opportunity and treatment for all assigned military and
civilian personnel. 1Its objectives are:

(1) Present and discuss career advisory matters.

(2) Provide a forum for explaining and emphasizing
policies and objectives.

(3) Identify irritants that detract from career
attractiveness and make recommendations for the elimination
of irritants and deterrents.

(4) Make recommendations for increased efficiency of
operations and improvement of working conditions,
recreation facilities, and other areas related to the
morale and welfare of all personnel.

* * * * * *

"d. Recorder Duties: DEA will reproduce and disseminate
the minutes for the information and guidance of all squadron
personnel. In addition, council members will discuss with
and provide feedback from the squadron members they repre-
sent. These discussions should be held at shop meetings,
rap sessions, or other suitable gatherings. Ideas, re-
commendations, grievances, and suggestions resulting from
these discussions will be considered in the agenda of the
next squadron council meeting. Items that cannot be re-
solved within the unit will be forwarded to the combined
VAFB councils by a CES council representative or handled
through normal channels."

20/ While the memorandum is addressed to "Military Personnel”,
it nevertheless clearly indicates that civilian employees would
be members of the Council and its contents fairly reflect the
Council's objectives and activities.
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The evidence reveals that at least one unit employee was a
member of the Council. Sometime subsequent to May 15, 1974,
Ronald Turner, a Squadron employee, a member of the base-
wide unit and second vice-president of the Union was re-
cruited by management to be a member of the Council. The
Squadron commander desired Turner's presence on the Council
because of Turner's Union office and while Turner attended
Council mmetings, he did not do so as a representative of
the Union.

I find and conclude that Complainant has not proven
by a preponderance of the evidence that Respondent's
conduct with regard to the PPRC plan was violative of the
Order. While Union acceptance of the plan might well
have ultimately undermined the Union as a viable represent-
ative of unit employees there is no showing that the Union's
full role in the plan was ever developed. Moreover, al-
though the Activity was obviously quite enthusiastic
about approaching labor relations through group discussions
with employees via the PPRC plan, it nevertheless abandonded
this proposal and discussion on the subject ceased after
Brogan clearly indicated that further efforts in this
direction would be fruitless. Indeed, in negotiations
during the five months prior to impasse the plan was never
discussed and was not a part of the issues over which
impasse was reached. Although the Union's president and
chief negotiator for the base-wide unit may have been
apprehensive that the Activity might unilaterally implement
the plan in some form and the Activity so indicated, in fact
the plan never was put into effect.

As to the Civilian Policy Board (SAMTEC) and the Civilian
Management Council, while the Activity invisioned at least
the Council playing some role on the PPRC, such never became
a reality. In any event I find that the Activity was
privileged to utilize its supervisors to review working
conditions and make recommendations to superiors. Unit
employees were not members of the Board or Council nor is
there a scintilla of evidence that the Board or Council at
any time obtained information from unit employees or
sought to deal directly with them through these organizations.

With regard to the Commander's Advisory Council it
clearly was, in part, composed of unit employees and was,
in part, establish and existed for the purpose of dealing
with terms and condition of employment of unit employees.
The Assistant Secretary held in United States Army School
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Training Center, FortMcClellan, Alabama, A/SLMR No. 42,

that an activity's obligation to deal with the representatives
of an exclusive collective bargaining agent “"carried with

it a correlative duty not to treat with others". More-

over, the Assistant Secretary stated that to disregard the
exclusive collective bargaining representative and to deal
with certain employees on matter affecting working conditions
violates the essential principles of exclusive representation.
In another case 21/ the Assistant Secretary held that an
Activity's dealing directly with unit employees, in a
situation somewhat similar as that presented with regard

to the operation of the Commander's Advisory Council, was
inconsistent with the Activity's obligations under the

Order to deal directly with the exclusive collective
bargaining representative on matters affecting general working
conditions of unit employees and in derogation of the
exclusive representative's rights established under the
Order. However, in the instant case the complaint was

filed on May 8, 1974, one week prior to the institution

of the Commander's Advisory Council which the evidence
presented at the hearing established to be May 15, 1974,

at the earliest. Since the establishment of the Council
occurred outside the period encompassed by the complaint

and the complaint was not amended, I am precluded from
considering the Council and its activities as giving rise

to an unfair labor practice under the complaint herein. 22/

Complainant further contends that the Order was violated
by the Activity's bypassing Brogan with regard to matters
concerning the PPRC and its development. I find that the
evidence does not support this allegation. Thus while
the Activity's dealings with Grantski may give rise to a
suspicion of bypassing Brogan, the only ‘evidence on this
subject establishes that Grantski had his dealings with Hunt
prior to August 8, 1973 and would therefore fall outside
the period encompassed oy the complaint. The Activity's
dealings on this subject thereafter were in the presence of
Brogan and accordingly no bypass in the critical period was
shown to have occurred. 23/

21/ Veterans Administration, Veterans Administration Hospital,
Muskogee, Oklahoma, A/SIMR No. -301

22/ Cf. Veterans Administration, supra; cf. National Labor
Relations Board, Region 17, and National Labor Relations Board,
A/SIMR No 295; and see Section 203.2(b) (3) of the Assistant
Secretary's Regulations.

23/ Although Hunt's presenting the PPRC plan to Swift while
Brogan was out of the room during the negotiating session of
[ Continued on next page]
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The Union also apparently is alleging that Mrs. Brogan
was bypassed in other instances as well. The only incident
bearing on this allegation on which specific evidence
was adduced and which occurred within the time frame
encompassed by the complaint was with regard to a survey
of work hours which was taken at the request of the Activity
beginning in the spring of 1974. However, the credited
testimony of the Activity's supervisor Marvin Blankenship
reveals that prior to the survey being taken, Brogan was
fully advised by management of the Activitv's desire to
take the survey and the nature thereof and made no objection
thereto. Indeed, Brogan designated a Union representative
who would be the "point of contact" for the survey and
allowed Union representatives to actively participate in
taking the survey. Accordingly, I find that the allegation
is unsupported by the evidence.

b. Other Allegations.

Complainant also contends that the Activity demonstrated
bad faith bargaining by unilaterally cancelling the
"negotiating" session scheduled for October 4, 1974 and
substituting a "consultation" meeting therefore. While
the meeting might have nominally been for "consultation"
as opposed to "negotiation," under the circumstances herein
the obligations which flowed from the meeting were never-
theless the same. How the parties decided to designate
the meeting for the purpose of utilizing agreed upon
negotiating time, or otherwise, 24/ is immaterial in this
instance. What is important however is that the parties
engage in good faith bargaining when they discuss the issue
under consideration. Merely calling a meeting "consultation"
instead of "negotiation" would not have privileged the

23/ Continued. January 29, 1974 might raise a question of
an attempt by the Activity to bypass Brogan at least to Jarner
support for the plan with other Union negotiators, I find such

to be insufficient to sustain a bad faith bargaining allegation.

24/ Perhaps the amendments to Section 11 of the Order set
forth in E.O. 11838, dated February 6, 1974, will be a sub-
stantial assistance to the parties in the future by precluding
overdrawn concern and confusion regarding the nomenclature used
in describing a particular meeting. In the Report and Recom-
mendations of the Federal Labor Relations Council relative to
E.O. 11838, ‘the FLRC recognized that confusion has developed
over the apparent interchangeable use of the terms "consult",
"meet and confer", and "negotiate" and stated, in part:
[Continued on next page]
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Activity to unilaterally put the PPRC into effect where,
as here, the matter went to the Union's basic rights
in representing unit employees. In any event no uni-
lateral change occurred and the record evidence does not
disclose that the Activity was not bargaining in good
faith with the Union during the meeting of October 4.

The Union further contends that the Activity violated
the Order by offering proposals during negotiations it
"knew" would be unacceptable to the Union thereby
allegedly demonstrating a desire not to reach final agree-
ment on a contract. Apparently the Union is referring in
this allegation to four proposals the Activity made
relative to negotiations which were placed in evidence
at the hearing: the proposal on the PPRC plan; an article
entitled Employee Rights and Responsibilities; 25/ an

24/ Continued."Section 11 (a) comprehends an obligations
to "negotiate' with respect to midcontract changes in established
personnel policies and practices and matters affecting working
conditions. 'Consultation' is required only with respect to
those labor organizations accorded 'national consultation rights'
under Section 9. The term 'meet and confer', as used in the
Order, is intended to be construed as a synonym for 'negotiate'-"

25/ The specific sections of the proposal objected to by
the Union with regard to the Activity's proposals on Employee
Rights and Responsibilties would require, in essence, that an
unfair labor practice charge filed by the Union against the
Activity must include and be limitied to the prescriptions of
Section 203.2 of the Regulations and include a statement citing
the relationship of the acts on which the charge is based to
a specific provision of the Order and be limited to a maximum
150 words in length. The proposal also provides that the Union
accept the Activity's decision as to whether the charge is in
compliance with criteria set forth above and prohibits the
Union from resubmitting the charge until corrected. The pro-
posal further contains a provision that unfair labor practice
charges alleging error or wrongdoing on the part of the Activity
in the application or interpretation of the agreement will be
processed as a grievance and not as a violation of Section 19(a)
of the Order. Additionally, the proposal would require the Union
to support employer initiated employee attitude surveys or
provide the Activity with information through stewards which
would serve as a basis for evaluating Civilian Personnel
Management programs. Further, part of the proposal obligated
the Union to meet and confer with the Activity on procedures for
Union involvement in any program which provided employees an
opportunity to participate in the formulation and implementation
of personnel policies and practices affecting working conditions.
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article entitled Employer Rights and Responsibilities; 26/
and a management counter proposal on "Health and Safety"™. 27/

Understandably the Union objected to the above proposals
since agreement to them would have ceded to the Activity
substantial rights granted the Union by the Order. 1In the
case of the proposals establishing employee "work groups",
acceptance may well have eroded the Union's right to be dealt
with as the representative of unit employees in the formulation
and implementation of personnel policies and practices
affecting working conditions as invisioned in the preamble
and throughout the Order.

However, I do not find that the record supports a
finding of bad faith bargaining and a desire not to reach
final agreement on a contract. Rather, what evidence is
available reveals that the Activity did not adhere to any
of these proposals to the point of impasse. Moreover, the
record is silent on the nature of discussions on the
proposals, other than the PPRC, wherein statement's etc.,
might be evaluated to reveal a lack of good faith in making
the proposals, if such occurred. Thus with regard to the
PPRC proposal, as treated above, there is no evidence that
the proposal was discussed with the Union after January 29,
1974 and indeed the evidence reveals that sometimes in
February it was abandoned by the Activity and was not an
item over which impasse had been reached. Also, the record
is silent on the nature of discussion, if any, had on
the employee and employer rights and responsibilities pro-
posals. However, the record does reveal that the proposals
were made on some undisclosed date in August 1973, were
rejected by the Union and were not in issue at the time

26/ The Employer Rights and Responsibilities proposal is
addressed in part to the permissability of informal meetings
between Activity officials and employees without the inter-
vention of Union representatives.

27/ The Health and Safety counter proposal made on January 29,
1974 would establish work groups of employees selected by the
Activity to consider whether an adequate occupational health
and safety program exists at the base. Proposals for change
would be submitted to the Union, and employee representatives and
the Union are permitted to meet and confer on a proposal if
either party desires to discuss the matter. Unsafe conditions
reported to the Union by employees would then be submitted to
the work group for consideration.
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of impasse having been withdrawn sometime prior thereto.
Similarly the record is silent on the nature of dis-
cussions, if any, on the Health and Safety counter pro-
posal of January 29. As above, that proposal also was
not the subject of impasse having been abandoned by the
Activity when it presented a subsequent counter pro-
posal in April 1974. Under these circumstances I find
that Complainant has not established bad faith bargaining
on the part of Respondent regarding these proposals.

Finally Complainant contends that the Activity de-
monstrated a lack of good faith by refusing to fully
utilize time set aside for negotiations by declining
"in many cases"” to discuss negotiable matters which were
not on the agenda for that particular session. However,
the parties had agreed to a procedure by which items
would be designated beforehand as to what would be
discussed at future negotiating sessions so that they
might be adequately prepared on the matter. I do not
find that the Activity violated its duty to bargain in
good faith by insisting that negotiations proceed along
an agreed upon approach. 28/

Recommendation

On the basis of my evaluation of the record evidence I
have concluded that Complainant has not proven its allegation
that Respondent failed to bargain in good faith during
negotiations. From the onset of negotiations the parties
experienced substantial difficulties in reaching any agreement.
Throughout negotiations personal animosity and rancor existed
between representatives of the parties. Negotiations once
undertaken, and only after deep dispute on procedures to be
utilized, spanned almost a year and involved approximately
thirty-eight negotiating sessions. Nevertheless, with the
assistance of the Federal Mediation and Conciliation Service
the parties ultimately were able to agree on twenty-seven
articles of a new agreement and remove a number of others
from contention. Of eighteen articles over which impasse was
reached, the Activity determined that seven Union proposals
were non-negotiable. Negotiations under the circumstances
herein can appropriately be described as "hard bargaining"
on the part of both the Union and the Activity.

28/ Cf. Army and Air Force Exchange Service, Keesler
Consolidated Exchange A/SLMR No. 144, where the Assistant Secretary
found that it was a legitimate bargaining approach for an
Activity to submit its counter proposals at the meeting in
which the subject involved was considered rather than in advance.
See also, Report on a Decision of the Assistant Secretary, Report
No. 31.

W53 T E LN R SIS Y N8 m

= =

=
=2



-22-

While it is frequently difficult to distinguish between

"hard bargaining” and bad faith bargaining, indeed the former
is sometimes used to mask the latter, nevertheless it is the
obligation of the complaining party to establish and prove
what the facts and circumstances were wherein it could be
concluded that a respondent was not bargaining in good faith.
The burden is upon the Complainant to prove its allegations
by a preponderance of the evidence. 29/ It is not unusual
that recollections of events become dimmed with the passage
of time and individuals frequently do not, when events are
occurring, record them to assist future recall. However to
find a violation of the Order as alleged herein, the record
must con¥ain evidence of a failure to bargain in good faith.
Such a finding cannot be made based upon unproven suspicious,
conclusionary statements of claimed events unsupported by
specifics or sketchy accounts of events which might or might
not be violative of the Order depending upon the circumstances
surrounding the events and the context in which they occurred.
Accusations are not proof and allegations are not evidence.
In all the circumstances herein while the good faith of the
Activity during negotiations with the Union is by no means
free from doubt, in my opinion the Union has not proven, by
a preponderance of the evidence, the matters alleged herein
to be unfair labor practices occurring within the period
encompassed by the complaint. Accordingly, I recommend that
the complaint herein be dismissed in its entirely.

ez

SALVATORE J.”ARRIGO

Administrative Law Judgé

DATED: August 8, 1975
Washington, D.C.

29/ See Section 203.14 of the Assistant Secretary's Regulations.
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Recommended Decision and Order

Statement of the Case

This is a proceeding brought under the terms of
Executive Order 11491, as amended, by Local 2532, American
Federation of Government Employees, AFL-CIO (hereafter "the
Union") against U.S. Small Business Administration, Central
Office (hereafter, "SBA"). The Union asserts that SBA
through its management employee Carl Lee Grant, Director,
Office of Personnel, violated section 19(a), (1) of
Executive Order 11491 by certain actions discussed, infra.

Mr. Joseph Foster is president of the Union which
represents the employees of SBA for purposes of collective
bargaining. He testified that, on February 26, 1975, a mem-
ber of the Union and employee of SBA called and told him that
Mr. Grant wished a meeting with them. At 11:30 a.m. Mr.

Mr. Foster and the employee went to Grant's office. Following
a short wait, Mr. Grant invited them to come into his office.
Present were, Melvin Maas, Assistant Director and David Baker.
He gave Foster and the employee copies of a "letter of sus-
pension” directed to the employee and requested that they read
it. When he had read the letter, Mr. Foster stated that "we
were going to appeal". Mr. Grant asked if he had further
comments and Foster declined. Mr. Grant then turned to the
employee and asked if she had any comment. Foster responded
by turning to the employee and stating, "I'll do the talking
for you."™ According to Foster, they "got in a discussion"

and Foster observed "[i]t's a damned shame that employees,

big shots, can sit around here after they are ordered fired
and little people are thrown out on the street." Grant
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replied that he didn't know what Foster was talking about.

Mr. Maas stated, "he's talking about the events that happened
in August." 1/

According to Foster, Grant said,
Well, you've got to check with the Civil

Service Commission. It was them that fired
them,

1/ This was a reference to matters underlying a Civil
Service Commission report on "alleged political influence in
personnel actions at the Small Business Administration" of
which one result was an August, 1974 "letter of admonishment”
to Grant from the Executive Director of the Commission stating
in part:;

This investigation has made it apparent that
you and your staff have processed a number of
personnel actions involving merit system vio-
lations in which there was no meaningful review
for merit system compliance.

* * *

While this investigation does not provide a
basis for a comprehensive assessment of your
performance in this regard, it does provide
strong indications that you have chosen to
ignore, rather than prevent, specific viola-
tions of the merit system.

The investigation also resulted in Civil Service Commis-
sion recommendations to the Administrator, SBA that certain
management personnel be removed. The Director of the Civil
Service Commission's Bureau of Personnel Management Evaluation
in July, 1974, wrote to an official of the American Federation
of Government Employees informing him that the promotion of
Melvin Maas to Assistant Director of Personnel "was in viola-
tion of Federal Merit Promotion Policy and the SBA Promotion
Program . . . we have directed SBA to take appropriate correc-
tive action."”



At some point after receiving the letter from Grant, Foster
told him, "you're trying to make an ass of me." After a
"little bit of conversation", Grant told Foster, "I don't
like that kind of language . . ., I want you to stop it
[,d]lo you understand me [d,]o you understand me, sir?"
Foster testified that Grant pointed his finger at him while
saying this. When Foster replied that he didn't understand,
Grant ordered him out of his office and, according to Foster,
took him by the collar and "started to waltz me" to the out-
side door where he seized him by collar and trousers and
"threw" him into the hall.

The versions of this conversation and ensuing events
testified to by Grant, Maas and Baker differ slightly.
Foster is believed to have said, "I'll make a damned ass out
of you" upon reading the suspension letter, and at that point
Grant told him "he didn't appreciate that type of language",
to which Foster answered that he would "talk any damn way I
feel like talking . . ." Grant then told Foster that he
would not "tolerate that type of language, do you understand,
do you understand me, sir?" When Foster replied "insolently",
(according to Baker) "no, I don't understand", according to
Grant, he ordered him out of the office. Grant testified
that Foster, "with some continued hesitancy on his part and
with a smirk on his face, . . . sauntered toward the door,
and in a very slow and casual manner, proceeded . . .
Grant stated that, when Foster stopped just outside his office,
Grant "told him to continue" and "placed . . . my left hand
between Mr. Foster's shoulder blades, and with my right hand,
I had his sleeve . . . and proceeded to escort him the rest
of the way out of the office."

All witnesses agree that Mr. Grant "escorted" Mr. Foster
through and past the offices of the personnel "office" and
could have been, and was, observed by some of the employees.
One employee testified to having seen Mr. Grant "with his
hand on Mr. Foster's arm behind his back and moving him . . ."

Findings of Fact and Conclusions of Law

All witnesses were credible. Some may have been mis-
taken as to the details of what they saw and heard. The
brief encounter between Mr. Foster and Mr. Grant did occur
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and somewhere between two and three "damns," one "ass" and
one "hell" were spoken by Mr. Foster. As Mr. Foster
testified, "I really was angry." I believe him, he appeared
at the hearing to be somewhat mercurial in nature in contrast

with Mr. Grant's imperious and glacial demeanor.

What I do not believe is Mr. Grant's testimony concerning
the basis for his "escorting" Mr. Foster out of his office.
He described Foster's conduct, i.e. his words, as "abusive",
insulting"”, "profanity" and perhaps believes that it was one
"hell”, three "damns" and an "ass" that moved him to terminate
a discussion and physically eject the Union official from an
occasion in which it is undisputed that the agent for the
employee being disciplined had every right to be present and
to participate. What did move Grant to take that action is
of no particular importance unless the behavior of Foster was
such as to threaten discipline or was so egregious as to be
considered indefensible. Foster was acting as the employee's
agent. As such, he shares the employees rights.

Thus, as the court stated in N.L.R.B. v. Thor Power Tool
Co., 351 F.2d 584 (7th Cir. 1965); 2/

As other cases have made clear, flagrant con-
duct of an employee, even though occurring in
the course of [protected] activity, may
justify disciplinary action by the employer.
On the other hand, not every impropriety
committed during such activity places the
employee beyond the protective shield of the
Act. The employee's right to engage in
[protected] activity may permit some leeway
for implusive behavior, which must be
balanced against the employer's right to main-
tain order and respect.

Id. at p. 587. In balancing these rights, it must be borne
in mind that, in negotiations between employees or their
agents and management, they must treat with one another as
equals. N.L.R.B. v. Red Top, Inc. 455 F.2d 721, 728 (8th

2/ Realizing that the Assistant Secretary is in no way
bound by decisions affecting the private sector, I have looked
to them for guidance only.



Cir. 1972), Accepting witness Grant's version of the incident
upon which the Union's complaint is based, it is difficult

to find evidence of behavior by Foster which would reasonably
cause the fury which underlay Grant's forcible expulsion of
Foster. Mr. Grant impressed me as a man of maturity,
experience and intelligence. He had known and dealt with

Mr. Foster for years. During that time, it is reasonable to
infer that he became familiar with Foster's manner of speech.
How then explain his finger waving, schoolmasterly indignation
at the use of "hell", "damn", and "ass"? Grant also knew, or
should have known, that profanity in labor disputes is common-
Place and is generally regarded by the courts as inadequate
bases for disciplinary action. E.g., N.L.R.B. v. Cement
Transport, Inc. 490 F.2d 1024, 1030 (6th Cir. 1974) and

cases cited n. 7.

I believe that this record makes it clear that, for
reasons known only to Grant (if, indeed, he can be expected
to be aware of specific reasons for his emotions), Foster's
remarks "furnished the excuse rather than the reason for
the . . . action". N.L.R.B. v. Cement Transport, Inc., ibid.
Grant stated that his anger reached the point of action when
Foster referred to him as a "damned ass". Foster denies
having made that reference. Were the remark of sufficient
gravity to justify the subsequent expulsion, it would be
necessary to resolve the question concerning credibility.
N.L.R.B. V. Burnup & Sims, Inc., 379 U.S. 21, 23 (1964).
However, in today's world, similar language is found in
movies rated "G", and in the world of industrial reality,
much worse has been commonplace for generations. In short,
the verbal exchange was a "trivial rough incident" 3/ which
cannot serve as justification for the disciplining of an
employee or his bargaining agent.

In contrast to the triviality of the asserted basis,
Grant's action was a serious interference with the employee's
rights. Not only did Grant refuse to treat with the collective

3/ Allied Industrial Wkrs., AFL-CIO, Loc. U. 289 v.
N.L.R.B., 476 F.2d 868, 879 (D.C, Cir. 1973) citing and quot-
ing Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc.,

312 U.S. 287, 293 (1941).
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bargaining agent as an equal, he publicly demonstrated his
disdain for the agent and the process by abruptly terminating
discussion and ejecting the president of the Union as if he
were an unruly schoolboy. Such actions have the reasonably
foreseeable consequence of demonstrating to employees that
their right to bargain will be exercised at the peril of
humiliation both symbolic and physical. That it is incon-
sistent with the spirit as well as the letter of Executive
Order 11491, as amended, is so obvious as to preclude further
discussion. Cf., Army Training Center, Infantry, Laundry
Facility, Ft. Jackson, S.C., A/SLMR No. 242.

Recommended Order

It is recommended that respondent be directed by the
Assistant Secretary to cease and desist from the above
described unlawful conduct and to post a notice of its intent
in the form attached in a place in the Offices of the
Director of Personnel, SBA and for a period of sufficient
time to assure that all employees will have an opportunity

to read it.
L]
i
Peger McC. Giesey

Administrative Lawl Judge

Dated: January 22, 1976
Washington, D.C.



APPENDIX
NOTICE T O ALL EMPLOYEES

OF THE SMALL BUSINESS ADMINISTRATION, CENTRAL OFFICE,
OFFICE OF PERSONNEL

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended

LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

The management of this Office will refrain from refusing to
treat with the collective bargaining agent of its employees
(Local 2532, AFGE, AFL-CIO), its officers and agents, as
equals and will refrain from ejecting its officers and agents
from negotiating sessions.

WE WILL NOT in any like or related manner interfere with,
restrain or coerce our employees in the exercise of their
rights under section 19, (a), (1) of Executive Order 11491.

(Agency or Activity)

Dated: By:

‘(Signature) (Title)
This Notice must remain posted for 60 consecutive days from
the date of posting, and must not be altered, defaced or
covered by any other material.

If employees have any questions concerning this Notice or
compliance with its provisions, they may communicate directly
with the Assistant Regional Director for Labor-Management
Services, Labor-Management Services Administration, United
States Department of Labor, whose address is: 14120 Gateway
Building, 3535 Market Street, Philadelphia, Pennsylvania,
19104.
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RECOMMENDED DECISION

Preliminary Statement

On February 25, 1974, a complaint and an amended complaint
under Executive Order 11491 (hereinafter referred to as the
Order) were filed by "Thomas F. O'Leary, President, AFGE
Local 2433 - for Audrey Addison" 1/ (Complainant herein)
against Defense Contract Administration Service Region,

Los Angeles (Respondent or the Activity herein). Pursuant

to the Regulations of the Assistant Secretary of Labor for
Labor-Management Relations (Assistant Secretary herein), a
Notice of Hearing on Complaint issued on November 13, 1974
with reference to alleged violations of Sections 19 (a) (1)

(2) and (6) of the Order. Complainant contends that the
Activity violated the Act by filing against Ms. Addison
numerous "successive, unjustified, proposed, adverse actions";
by interfering with her right and responsibility to represent
an employee; by subjecting her and her family to unnecessary
humiliating interrogations; by disapproving emergency leave
she had requested; and by offering her an "fraudulent”
supervisory position created to preclude her from engaging

in Union activities. The Activity denys these allegations
and the matter was heard in Los Angeles, California on

December 5, 1974, January 9 and 10, 1975 and April 17 and
18, 1975.

On January 10, 1975 the hearing was adjourned indefinitely
pending approval by the Assistant Regional Director, LMSA-
San Francisco, of a proposed settlement agreement by the
parties. Thereafter, the Assistant Regional Director refused
to approve the proposed settlement agreement and on February 6,
1975 issued a Notice of Resumption of Hearing on Complaint.
On February 12, 1975 Respondent took issue with the
Assistant Regional Director's decision by filing a motion to
dismiss or terminate the hearing relying upon its alleged
performance of the settlement agreement. That motion was
referred to me for decision and on March 11, 1975 I ruled that
under Sections 203.7 and 203.15(f) of the Regulations, settle-
ment offers with regard to outstanding unfair labor practice
complaints must be approved by the Assistant Regional Director.

1/ Both O'Leary and Addison signed the complaint in that
portion of the form designated for signature of the name of
the representative or person filing the complaint.
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As such approval was not forthcoming the complaint was still
viable and accordingly, I denied the motion. In its post-
hearing brief to me Respondent renewed its motion to terminate
the proceedings. For the reasons stated in my prior ruling
described above and set for as Assistant Secretary's Exhibit

No. 3(c), I reaffirm my prior ruling and deny Respondent's
motion.

At the hearing the parties were afforded full opportunity
to adduce evidence, call, examine and cross-examine witnesses
and argue orally. A brief was filed by Respondent.

Upon the entire record in this matter, from my reading
of the brief and from my observation of the witnesses and
their demeanor, I make the following findings of fact and
conclusions of law:

Background

At all times since April 22, 1971, the American Federation
of Government Employees, AFL-CIO, Local 2433 (the Union herein)
has been the exclusive collective bargaining representative
of all the Activity's non-professional employees located at
various facilities in the Los Angeles, California area.

The Union and the Activity were party to a collective bar-
gaining agreement executed July 14, 1972 which had a two year
duration from the date of execution.

Audrey Addison has been a government employee for
approximately twenty years. As far back as January 1969
supervision at the Activity expressed dissatisfaction with
Ms. Addison's behavior as an employee. On numerous occasions
during the period prior to 1971 Ms. Addison broke various
employee rules or regulations such as being tardy, AWOL and
eating at her desk during duty hours. Approximately fifteen
acts of misconduct on Addison's part were recorded on her

employee record card at that time, some of which resulted in
oral admonishments.

In 1971 the Union engaged in an election campaign at the
facility and Ms. Addison was an active participant on behalf
of the Union. Upon the Union's being granted exclusive

representational rights, Addison became assistant chief steward.

Since 1972 Addison has been the Union's chief steward. Some-
time in 1971 during negotiations for a collective bargaining
agreement the Activity, "in order to preserve a good climate
for negotiation", deleted from Addison's employee record card
all adverse comments and destroyed all related documentation.
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After the Union obtained recognition a continuing source
of irritation developed between the Union and the Activity
with regard to stewards engaging in employee representation
matters at the facility. Ms. Addison and Paul Yampolski,
the Union vice-president, were spending between twenty-five
and forty percent of their work day on such matters which,
the Respondent felt, deprived the Activity of an inordinate
amount of the employee's work time. In addition, the Activity
informed the Union of its concern with stewards leaving
worksites without permission. In particular, with regard to
Addison in early 1973 complaints had been received by management
of the Activity that Addison was engaged in Union business
without having obtained the requisite permission from her
supervisor or the supervisor of the section she was visiting.
Indeed Addison's supervisor, Helen Baray, received numerous
phone calls from other supervisors during this period informing
her of Addison talking to employees and questioning Baray as
to whether Addison had Baray's permission to engage in Union
representation business. Upon Addison's return to the section
Baray would inquire about the matter and was generally told
by Addison that she was stopped by an employee who had a
problem, was not in the vicinity of a telephone, and there-
after could not call and tell Baray of her whereabouts.

Baray informed her immediate supervisor of these instances
but Baray never admonished Addison about these absences
except for telling Addison that she wished it wouldn't happen
and Addison would have to coordinate such activity's with her.

Both matters were frequently discussed with Union repre-
sentatives. Thus, by letter dated June 14, 1973, to Union
president Thomas O'Leary, the Activity informed the Union
that it had received complaints that several stewards
including Ms. Addison were leaving their work stations without
supervisory permission and that Addison and other unnamed
stewards should be reminded that they must seek permission
to leave their work stations on employee representation
matters. The letter also stated that if Addison or other
stewards continued to disregard these procedures "disciplinary
action may have to be imposed". Ms. Addison was furnished
a copy of this letter.

Article 4, Section 2 of the collective bargaining agreement
provides for the following procedure to be followed by
employees seeking Union representation:

Article 3,
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"Section 2 Representatives will be
available to employees for consult-
ation on matters of dissatisfaction,
complaints, grievances, or appeals.
In the event employees desire to
contact the Representatives servicing
their organization the following
procedures will be utilized:

a. The employee will obtain per-
mission from his supervisor to arrange
for an appointment. Approval for the
employee to leave his duty station will
be granted subject to workload require-
ments.

b. The AFGE Council agrees that
representatives/stewards will minimize
"time off" the job in the accomplishment
of their representation duties. Employees
are entitled to a reasonable amount of time
to confer with their representative.

c. To maintain the privacy of the
discussion between employee and represent-
ative, the representative will arrange
for an office or conference room for their
use."

Section 6 provides:

"Section 6 An employee shall have the
right to bring matters of personal
coneern to the attention of appro-
priate officials of the Agency or repre-
sentatives of AFGE. This right may be
exercised individually or collectively.
Employees will be required to obtain
permission to leave their duty station,
but need not reveal details of the
matters of concern to their supervisors.
The Employer encourages the participation
of employees through the AFGE in the for-
mulation and implementation of its per-
sonnel policies.

Since 1971, the practice followed by the Union and the
Activity relative to stewards engaging in representational
activities during work-hours was for the employee desiring
Union representation to notify his supervisor who would in
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turn notify the steward's superv1sor. Thereupon the steward
was requlred to obtain permission from his or her particular
supervisor prior to leaving the work area for such purpose.

Ms. Addison and her immediate supervisor, Helen Baray, had

an agreement that when Mrs. Baray was at her desk and Ms.
Addison desired to leave on Union representational business,
Addison would inform Baray who would make a note on her desk
calendar. If Baray was not at her desk at the time, Ms.
Addison was to put a notation on Baray's desk calendar as

to where she had gone on Union business. However, as described
above, many times Addison was away from the office on Union
business and there was no notation left on the desk calendar.
Accordingly Baray had no way of knowing what kind of business
took Addison away from her desk except when the matter was
brought to her attention through inquirys from other supervisors.

The Alleged Unfair Labor Practices

On June 20, 1973, Vangle Mason, an employee of the Activity
since 1967, 2/ became the Chief of the Activity's Material
Control Branch. Prior to receiving this assignment Mason
had received information that the previous Branch Chief had
experienced numerous "problems" with the employees in the
Branch to the extent that she "lost control" of the employees.
Mason began his tenure as Branch Chief by assembling all
the employees and informing them that he was not easy to get
along with but if the employees did their jobs, they would
"get along". 3/ He reviewed the Branch's work hours and the
already established periods for lunch and breaks. He informed
the employees that their absenteeism and tardiness record
was horrendous and there would be virtually no excuse for
lateness.

Ms. Addison, a Branch employee, was not present at work
on June 20, 1973 and accordingly Mr. Mason met with her
separately on June 21. Mason reviewed those matters discussed
at the meeting on the prior day. During the discussion,
according to Addison, Mason informed her that he had been put

2/ Mason retired in January 1974.

3/ Respondent in its brief correctly describes Mason as
"a hard hitting rather blunt supervisor who had strong opinions
on how a job should be done and how employees should conduct
themselves on the job.... A driver who expected things to
be done well and done his way ... universally tough on anyone
he felt was not living by the rules". Indeed I further find
him to be an excitable and abrasive supervisor in his dealings
with subordinates, without regard to their union affiliation.
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in his job "purposely to work with her". 4/ He recounted that
while in the past he and Addison had not seen "eye to eye"

he hoped that they might become more friendly. Addison rejected
this overture and informed him that she did not appreciate

his "rudeness" or "corny jokes" but would nevertheless respect
him as her chief. 5/ Mason and Addison discussed the guidelines
for her being released for duty to engage in union repre-
sentation business. Addison in responding to an ingquiry by
Mason acknowleged that she knew the regulation that if a

person wanted union representation the call should come through
the respective supervisor and her supervisor would give her
permission to leave the work area. Mason also talked about
personal matters during the approximately two hour meeting.

1. The Kalish Incident.

In the afternoon of June 21, 1973, Ms. Addison appeared
in the office of Personnel Management Spec1allst David Kalish. 6/
Durlng that period of time due to an increase in work-load
in the personnel office, any employee desiring to visit the
personnel office was required to make arrangements for an
appointment through the employee's supervisor. No appointment
had been made when Addison came to Kalish's office. Kalish
checked and found Addison had not received permission from
her supervisor to go to the personnel office. Thereupon Mason
orally admonished Addison for disobeying the guidelines and
by memo dated July 5, 1973 Mason informed Addison that the
Activity was proposing to note the incident on her personnel
record SF-7B card.

2. The Winkfield Incident.

Geraldine Winkfield, an employee in the Material Control
Branch, arrived approximately fifty-five minutes late for work

4/ Although Mason testified at the hearing, he did not
deny having made this remark and no additional testimony
relative to it was offered.

5/ Addison testified that she had known Mason since he
came to work at the Activity, that the relationship was not
a good one and they did not "appreciate" one another.
According to Addison, shortly before this meeting when Mason
was in another position of an undisclosed nature, Mason had
"cursed out" Addison.

6/ Kalish could not recall the purpose of Addison's visit
and Addison did not recall the incident except that it was on
an employee representation matter. Further a memo dated
July 5, 1973 from Mason to Addison indicates that in the after-

[Cont'd on next page]
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on June 26, 1973 and later that day was sent to Mason's office
by her supervisor. Winkfield wished to be granted administrative
leave for the period of absence. Mason refused to excuse.

the tardiness and told Winkfield that she would have to take
annual leave or be put in AWOL status. When excited Winkfield
has a tendency to talk extremely fast, to the extent that her
speech may become unclear. As the conversation progressed and
became somewhat emotional and louder, Mason told Winkfield

to "shut up". Winkfield told Mason not to tell her to "shut
up" and about this time Ms. Addison, who was on a ten minute
coffee break was passing by Mason's doorway. Winkfield noticed
Addison and called her into the room. Addison entered the

room and inquired as to the nature of the difficulty. Mason
asked Addison what she was doing in his office and Addison
replied that Winkfield called her and needed her. Mason

told Addison that he didn't invite her into his office and
ordered her to "get out". Addison again asked what was wrong
and Mason again told Addison to get out of his office.

Addison refused and Mason pounding on his desk again ordered
Addison out of his office. Addison inquired if Mason was

going to throw her out. Thereupon,Mason picked up some
cigarettes and matches that were on his desk and left his
office. Addison and Winkfield left shortly after. Approximately
one hour thereafter Mason called Winkfield and invited her

to bring her representative to his office to review the
question of the tardiness and leave requirement. Addison
accompanied Winkfield and the matter was discussed. Later,
through the intervention of Mason's supervisor, Lawrence Lehr,
the question of leave was resolved by permitting Winkfield

to take compensatory time for the period of tardiness.

3. The German Incident.

On July 3, 1973 Ms. Addison received a phone call from
Mr. Finkel, a unionrepresentative, concerning difficulties a
Mrs. Bloom was having relative to a disability pension matter.
Finkel and Bloom were in the lobby at the facility and wanted
Addison's assistance. Addison waited until her break period 7/
before going to the lobby. There, Bloom and Finkel advised
her that Finkel was to assist Bloom in the matter but various
records and papers were in the possession of Paul Yampolski,
the Union's vice-president. Thereupon Addison went to Yampolski's

6/ [Cont'dlnoon of June 21, Addison was in the work area
in question "on an employee representative matter...."

7/ Addison does not recall whether her supervisor was
present when she left to see Bloom and Finkel.,
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supervisor, Mrs. Beverly German, and asked her if Yampolski
could be released to turn over the papers to Finkel explaining
that Bloom was ill and had been waiting in the lobby for two
hours. German refused to release Yampolski. Addison then
went back to the lobby and informed Bloom and Finkel that in
all likelihood Yampolski would come to the lobby on his break.
Addison returned to her office approximately fifteen minutes
late from her ten minute break period.

The Activity on August 2, 1973 issued a notice of proposed
three day suspension to Ms. Addison. The notice alleged
insubordination in refusing to leave Mr. Mason's office on
July 26, 1973 (the Winkfield incident) and alleged that
Addison left her job at that time without receiving express
permission from her immediate supervisor (AWOL). The notice
stated that this was "at least" the second time Addison left
her job without permission to act as an employee representative
reciting the Kalish incident on June 21.

On August 20, 1973 the Activity amended the proposed
suspension to include an additional five day suspension alleging
that Addison left her post of duty without express permission
on July 3, 1973 (the German incident). 8/

4. The Emergency Leave and Related Matters.

In early July 1973 Ms. Addison requested "emergency" leave
to visit her terminally ill sister in Buffalo, New York.
Addison signed two leave request slips each encompassing a two
week period and gave them to her supervisor, Helen Baray.
Baray agreed that if after the first two weeks Addison required
additional leave she would approve it and "turn in" the second
leave slip. Thereupon, Addison took approximately three weeks
of leave from July 10 to July 31, 1973. Sometime during the
first two weeks of leave Mr. Mason received a letter from the
Union's president Thomas O'Leary, notifying him of Addison's
whereabouts.

Sometime during the second week of Ms. Addison's leave
Mason inquired and was informed by Mrs. Baray that she had not
heard from Addison. Mason then went to his supervisor,
Lawrence Lehr, and explained he was concerned as to when
Addison would return since there was a leave request for an
additional two weeks leave outstanding. Mason and Lehr, who

8/ Addison was suspended from employment for eight days
beginning February 25, 1974. The Activity's Notice of Final
Decision of Proposed Suspension dated February 21, 1974 cited
Addision with being AWOL and June 26, 1973, leaving her duty
station without permission on July 3, 1973, and being insub-
ordinate with Mason on June 26, 1973.
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had previously supervised Addison, were aware that Addison
had a prior history of taking emergency leave on at least
two occasions in the past and extending that leave to a
questionably long period of time. Lehr authorized Mason

to check and see if the reason for Addison's leave was
truly an emergency situation. Thereupon, on the first day
of the third week of leave Mason visited Addison's brother
who lived in the Los Angeles area. Mason suggested that it
was urgent that Addison call the Activity and let them know
how long she was going to be gone so they could govern
themselves accordingly. Addison's brother notified her in
Buffalo, New York and Addison thereupon called Baray and
inquired as to the nature of the difficulty. Baray indicated
she kgew of no problem and took no further action.

Upon Ms. Addison's return from Buffalo Mason called her
into his office and questioned her with regard to the details
of her "supposed" trip to New York. Addison challenged
Mason's use of the word "supposed" and Mason went on to ask
specifically where in New York she went, the flight number
of the aircraft, the time of departure and arrival. Addison
told Mason of the two leave slips which Mrs. Baray had approved
but Mason made no comment. Mason continued to question
Addison as to her sister's address, the hospital she was in
and other details of the trip. Addison answered some of the
questions and refused to answer others by telling Mason it was
none of his business since she felt Mason displayed a complete
lack of sympathy with her sister's illness or Addison's own
emotional stress over the matter. Addison informed Mason
that she didn't know what action she would take if he called
the hospital to verify the condition of her sister or if
Addison had been there to visit her. The meeting developed
into a "shouting match" between the parties and Mason adjourned
the meeting by telling Addison that since he wasn't getting
the information he needed to approve her leave, he would
put her on AWOL for the last six days of her absence. -

On August 2, 1973 Mason drafted a letter to Ms. Addison
disapproving the six days of leave taken beyond the first
two week period explaining that he had no basis to approve
the leave. Higher management became aware of the letter and
told Mason to "back off" and the letter was never sent.
Union representatives met with management over a seven or
eight week period relative to the matter the result being
that Addison's leave was finally approved. 9/

9/ Union president O'Leary testified that he knew of no
other case where it took so long to resolve a "comparitively
simple matter" of an employee's annual leave. However, the
record is devoid of evidence that any similar situations existed
in the past.
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5. The Alleged "Fraudulent" Supervisory Position.

In the summer of 1973 the Activity's Material Control
Branch was in the process of being reduced from four sections
to three sections. As a result of the reorganization which
also reduced the number of employees in each section, four
GS-6 positions were found to be in excess. In an effort to
maintain as high a grade structure in the Branch as possible,
division chief Lawrence Lehr met with a position classifier
and decided that some of the GS-6 positions could be retained
by setting up an assistant supervisory position in two sections
even though this meant having two supervisors over a unit
of five to six employees. Thereupon, by letter dated August 9,
1973 Ms. Addison, a senior Branch employee at the GS-6 grade
level, was offered one of the supervisory position. 10/

That letter notified Addison, inter alia:

"2. As a part of the reallocation of
personnel two GS-520-06 supervisory

full time permanent positions are

being established as Assistant Super-
visory Region Research Sections A and B.
Since you are number two on the re-
tention list for the GS-520-06 positions,
you are hereby formally offered one of
the two positions indicated above. Your
answer must be indicated below in the
space provided and must be returned

to the undersigned by no later than

1130 hours, Monday, 13 August 1973.

4. If you accept the supervisory
position, you will be required to
discontinue any active role as a
union officer and/or representative.
If you do not accept the supervisory
position, you will be assigned to
an overstrength position in DCRL-FCM

10/ Addison was number two on the retention list. The
individual who was number one received a similar offer.
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and be slotted into the first avail-
able position at the GS-06 level
available in DCRL-F for which you
are qualified. If you fail to pro-
vide an answer by the 13 Aug 1973
deadline, the previous sentence
applies. 11/

Union president O'Leary assumed that the offer of a
supervisory position to Addison was merely a disguised
attempt to preclude Addison from performing union
representational duties. When employed by the government
O'Leary had previously been a Manpower Management Analyst
and through his familiarization with personnel matters of
this sort O'Leary concluded that two full time supervisors
supervising five employees would clearly be unacceptable
in Civil Service operations. O'Leary made his view known
to various of the Activity's manpower representatives and
on August 15 or 16, 1973, Lehr was informed by manpower
division that his plan for an additional supervisory
employee in that particular situation would be "illegal
within the framework of the regulations and policies and
procedures of DSA". Thereupon, Lehr withdrew the offers of
supervisory positions made to both Addison and the other
employee.

6. The Cafeteria Incident.

Ms. Addison's normal work hours are from 7:00 a.m. to
4:30 p.m. On September 17, 1973 Addison came to work at
approximately 6:50 a.m. to remove various materials from
her desk since the reorganization of which she was a part
occasioned her transfer to another section. When Addison
arrived at work her desk was among those being grouped
and prepared for transfer. There was some confusion as to
precisely where Addison was to work and Addison sought out
Mr. Lehr to clarify the matter but Lehr was not scheduled
to arrive at work until sometime later that day. After
standing in the hallway for awhile, Addison proceeded to
the cafeteria for a cup of coffee. At 7:30 a.m. as she was
approaching the cafeteria Mr. Darrell Winder, Chief,Office
of Systems and Financial Management and Addison's fourth
line supervisor, was just leaving. Winder told Addison that
it was after 7:30 a.m. and she could not to go into the

11/ Addison never responded to this letter.
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cafeterial at that time. 12/ Addison commented to Winder
that he was on his way out of the cafeteria and that she
had been standing around in the hall with no place to go
and she needed some tea to settle her nerves. She told
him it would take her only seconds and without further
comment proceeded to enter the cafeteria, obtain a cup of
tea and leave with it immediately.

Discussion

With regard to the AWOL charges placed against Ms.
Addison by the Activity, Complainant contends that Addison
in every instance either engaged in union activity during
her break period or received permission from her immediate
supervisor, Baray, to engage in union representation matters
on that occasion. Addison testified without contradiction
that there was no prohibition placed on her to go wherever
she wished during break periods.

12/ A "bulletin" of July 11, 1973 informing all employees
of cafeteria hours provided:

"1l. Effective IMMEDIATELY the following
policy concerning cafeteria coffee

breaks and lunch periods is placed in
effect and will be strictly adhered to

by all DCASR, LA HQ/LA District personnel.

2. Coffee breaks may be taken between
the hours of 0900-1000 and between the
hours of 1400-1500. The 30-minute
lunch period may be taken between the
hours of 1100-1300.

3. At all other times between 0730
and 1600 hours, employees are normally
expected to be at their work stations.

4. Supervisors are responsible for
ensuring that the above policy is made
known to all employees and followed by
alil.”
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Complainant places considerable reliance on being informed
py Baray during the Union's investigation of the AWOL charges
in September 1973 that she had no trouble with Addison with
regard to being away from her duty station without permission
and the arrangement she and Addison had as to leaving a note
on Baray's desk calendar when going on union representation
business when Baray was not present to give express per-
mission. 13/ However, such evidence is not conclusive as
to whether Addison was in fact improperly away from her desk
%nvolved in union representation work. Thus, in the Kalish
incident there was an outstanding requirement that any
employee wishing to see Kalish must have made arrangement for
an appointment through the employee's supervisor. Kalish
checked and found that no appointment had been made through
Addison's supervisor. Accordingly, Addison's presence in
Kalish's office for union representation purposes flew in
the face of express guidelines and placed her in the position
of being improperly engaged in representation matters in
Kalish's office at that time. Even being on her break period
would not have excused Addison from first making an appointment

to see Kalish through her supervisor, which she failed to do. 14/

Similarly when Addison, during the Winkfield incident
did not leave Mason's office when ordered and persisted in
her attempt to represent Winkfield during that controversy,
she obviously did not have the permission of her supervisor.
Indeed, Mason was her second line supervisor with authority
to withdraw any permission if it had been granted by Baray
in the circumstances that prevailed. Further being on her
break period did not insulate Addison to engage in union
representation activities in Mason's office when uninvited by
Mason and expressly told to leave. There was no prior
arrangement for Addison's presence in Mason's office as
invisioned by the ground rules for representation. Therefore
even if on her break, Addison in these circumstances couiu
not engage in such activities without placing herself in a
status of being away from her duty station with leave to
engage in a union representation matter. I am unconvinced

13/ Baray when testifying had no specific recollection
of the conversation. In my judgment Baray was not entirely
candid with the Union's representatives in her discussion,
seeking rather to avoid any involvement in the situation.

A forthright and full reply by Baray would have disclosed
Baray's repressed displeasure with Addison in this regard
as previously described.

14/ Addison testified that she had virtually no recollection

of the circumstances surrounding this incident.
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that became a steward as an employee is not required to remain
at a duty station during a break period, the steward is
therefore free to enter any office without appropriate
supervisory permission in contravention of the accepted
practice. 15/ While being designated as AWOL may have been
technically imprecise, nevertheless I find that in any event
Addison's absence constituted an improper absence from her
duty station.

As to the German incident, Addison testified that she
responded to the call for assistance from Finkel while on
her break. Thereupon she engaged in a conversation with
Finkel and Bloom in the facility lobby and then proceeded
to discuss the matter with supervisor German. Assuming
arguendo that Addison was free to engage in union business
in the facility's public areas when on a break without
obtaining her supervisor's permission, Addison nevertheless
extended approximately fifteen minutes beyond her break
period to deal with the situation. Therefore, regardless of
whether Addison's initial response to a call for assistance
in a representation matter was privileged, the remainder of
the period that Addison was away from her worksite was without
the express permission from her supervisor as charged by the
Activity.

I do not find that the arrangement between Baray and
Addison with regard to Addison's becoming involved in union
representation matters spontaneously while away from her
section amounted to a condonation of such activity or served
to lull Addison into believing she was authorized to engage
in representation activity without following the normal
procedures. Thus the record reveals that for sometime prior
to Addison's receiving the proposed adverse actions in question
the Activity voiced concern to the Union about stewards
leaving worksites on representation business without permission.
Indeed, by its June 14, 1973 letter to the Union, a copy of
which Addison received, the Activity expressly informed
Addison of its insistance that she follow the accepted
practice of requesting permission before she became involved
in representation matters on duty time. Further, Addison was
specifically warned in that letter that continued disregard
might result in disciplinary action. The Activity's pre-
disposition in this regard was personally re-emphasized to

15/ Cf. Department of the Air Force, Vandenberg Air Force
Base, California, A/SILMR No. 485.
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Addison in her meeting with Branch Chief Mason on June 21.

However, Mason nevertheless chose to act as though she was

free to act outside the established and accepted procedures
for providing duty time union representation.

I also find the evidence establishes that Ms. Addison
was insubordinate to both Mason and Winder as set forth in
the Activity's disciplinary charge against Addison. During
the incident in Mason's office on June 26, 1973 involving
employee Winkfield, Addison's presence in Mason's office
was not the result of following the accepted procedures for
representing an employee nor were the procedures waived in
any sense. Rather, after understandably entering Mason's
office on Winkfield's request, when Mason repeatedly ordered
Addison out of his office Addison was then obliged to leave.
Addison claimed that her remark inquiring if Mason was
going to "throw her out" was said in jest in an attempt to
de-escalate the emotions invoved in the situation. I do not
credit Addison in this regard. No other words of pacification
were spoken at the time nor did any facial expression or
laughter accompany this statement. Therefore, I interpret
Addison's remark to be in furtherance of her insubordination
in refusing to follow a legitimate request to leave Mason's
office.

As to the Winder matter, Addison entered the cafeteria
after being specifically told not to by her fourth-line
supervisor. The published regulation sets forth the hours
of permissable use of the cafeteria by employees. The
regulation also reveals that supervisors were responsible
for ensuring that the policy, which in effect put the
cafeteria off-limits to employees after 7:30 a.m., was
"followed by all". Addison chose to utterly disregard a direct
prohibition from entering the cafeteria enforced by a high
ranking supervisor. In my judgment such conduct adequately
supports a charge of insubordination. 16/ If Addison felt
that the circumstances were abnormal and therefore negated
the general prohibition against cafeteria admittance after
7:30 a.m., her evaluation was obviously not held by Winder.

In such circumstances Addison was obliged to heed the direction
given her by Winder at the time.

With regard to Addison's request for emergency leave I
find that the evidence is insufficient to support the
allegation that Respondent's actions violated the Order.

16/ The evidence does not establish that the regulation
was disparately applied against Addison.
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Thus, it is undenied that Addison had a history of extending
emergency leaves. In such circumstances an investigation
into the situation does not appear to be unreasonable. While
Mason's inquiry lacked sensitivity, moderation or tact, such
was in keeping with his underlying personality and general
approach in dealing with personnel matters. In any event
Mason's determination to place Addison on AWOL status was
countermanded and leave, in fact, never was denied her.

I further find that the evidence does not establish
that the offer of the supervisory position to Addison was
motivated by anti-union considerations. Rather, the evidence
reveals that the offer was part of a mistaken but good
faith attempt to retain as many GS-6 positions at the Activity
as possible in the face of a reorganization. The offer was
made to Addison and another employee by virtue of their
seniority status and was uniformly withdrawn as soon as
management at the Activity realized that the creation of
these positions was administratively unfeasible. In these
circumstances I cannot conclude as alleged that the supervisory
positions were created in the hope that Addison would accept
one of them and thereby be ineligible to engage in union
activities.

Presumably for the purpose of establishing the Activity's
hostility toward Addison's union activity, Ms. Addison testified
that she was told by Mrs. Baray sometime in early 1973 that
she (Addison) would never get a promotion as long as she was
active in the Union. Baray denies having made the statement.

I credit the denial. Baray did not impress me as a person
who would volunteer any such advice. 1Indeed, she appeared
to diligently avoid any involvement in labor relations
especially as it concerned Addison whom she considered
"infallible" in these matters.

Addison also testified that a similar statement was made
to her by Mason's predecessor, Mrs. Parker, during a meeting
with William Hicks, then Chief of the Contract Data Division. 17/
Addison also testified that during that meeting Hicks told her
that the more he saw of Addison, "the more he hated the darn
union.” According to Addison, immediately after the statements

17/ Although Addison testified that the meeting occurred in
1972, based on Hicks' testimony, I find the meeting occurred in
early March 1973.
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were made she left the meeting and related what had been told
her to Union President O'Leary. O'Leary testified that

Addison reported to him that Hicks told her he was sick and
tired of hearing about the damn labor union. O'Leary asked
Hicks and Parker if they had made the remark to Addison and
both replied that they didn't remember. 1In his testimony

Hicks denied ever having made such a remark but recalled having
a meeting with Addison dealing with complaints from "activities"
outside his division that Addison was discussing union business

treatment of Addison's leave request however clumsily pursued
was at least presumptively justified based upon Addison's

past use of emergency leave. The supervisory offer was
adequately explained as essentially an administrative

mistake. Moreover, no anti-union motivation or disparate
treatment has been established which might color Respondent's
treatment of Addison. Accordingly, in these circumstances

I recommend that the complaint be dismissed in its entirety. 19/

without having receiving proper authority from her supervisor
or the supervisor of the "activity" she was visiting.
According to Hicks, Addison said that since it was a union
matter she wished to have O'Leary present. When the meeting
reconvened, Hicks was accused of having made an anti-union
remark to Addison. l§/ None of the management personnel re-
called such a statement having been made.

I find the evidence to be inconclusive as to what, if
anything, was said to Addison concerning the Union. 1In any
event, I do not find that the evidence supports Addison's
version of the alleged remarks made at the meeting. I note
particularly that O'Leary in his testimony related that
Addison informed him only what Hicks was purported to have
said and no mention is made of Parker's alleged statement.
Further while the expresseion "damn union" may have been made
or some other similar comment, in my view the evidence does
not support a finding of hostility towards Addison. The pre-
cise context in which the words might have been used would
of course give meaning to the phrase but on the sketchy
evidence before me I cannot infer that even if the words
were used, hostility toward Addison or the Union was proven
by a preponderance of the evidence.

/ ;

- éva:inS:i:);::2;~§;z

- SALVATORE J.-ARRTIGO d
Administrative Law Judge

DATED: January 15, 1976
Washington, D.C.

19/ 1In its brief Respondent moved that all testimony and
exhibits relating to Addison's eight day suspension be stricken
from the record since Addison availed herself to the "agency
grievance procedure" to get the suspension reversed, but failed
in her attempt. The record reveals that Ms. Addison appealed
the procedural aspects of her suspension to the Civil Service
Commission and that substantive matters dealing with the
suspension could not be appealed to the Commission. As to the
substantive aspect of her suspension Section 19 (d) of the Order

gave Addison the option of filing agrievance or unfair labor
practice charge. She chose the latter. Accordingly,

Recommendation Respondent's motion is denied.

In sum, Complainant contends that Ms. Addison was harassed
by Respondent because of her activity as an energetic union
representative. Such harassment would of course be violative
of the Order since it would obviously stifle a union steward's
desire to vigorously fulfill union representational obligatioms.
However, the record evidence herein is insufficient to support
Complainant's allegations. Thus, in each case of alleged .
harassment the record reveals that valid grounds existed for
Respondent's actions be it with regard to Addison's engaging
in representation activities without following proper procedures
or insubordination. The record also reflects that the Activity's

18/ Hicks did not recall the precise words he was accused
of having spoken.
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In the Matter of

DEPARTMENT OF JUSTICE .
IMMIGRATION AND NATURALIZATION .
SERVICE . Case No. 63-6055 (GA)
BORDER PATROL .
EL PASO, TEXAS .
Respondent .

and

ROBERT T. HIDAY and LOCAL 1929 .
AMERICAN FEDERATION OF GOVERNMENT .
EMPLOYEES, AFL-CIO .

Grievants .
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James J. McClain
Labor-Management Relations Specialist
Southwest Regional Office
Immigration and Naturalization Service
Terminal Island
San Pedro, California 90731
For the Respondent

Pete Evans
National Representative
American Federation of Government
Employees, AFL-CIO
4347 South Hampton Road
Dallas, Texas 75232
For the Grievants

Before: MILTON KRAMER
Administrative Law Judge

RECOMMENDED DECISION AND ORDER
This case arises under Executive Order 11491 as amended.

It was initiated by the Grievants with the filing of an
Application for Decision on Grievability or Arbitrability
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dated August 16, 1975 and filed August 20, 1975. The
Application was filed by Robert T. Hiday and Local 1929.
The Regional Administrator on November 12, 1975 issued a
Notice of Hearing to be held on January 13, 1976 in

El Paso, Texas. A hearing was held on that date and place.
The Grievants were represented by a National Representative
and the Respondent was represented by counsel.

On August 29, 1974 Robert T. Hiday, an employee of the
Respondent in a unit represented by Local 1929, was issued
a letter of reprimand. Local 1929 filed a grievance on
April 2, 1975 contending that the officer who was designated
the Grievance Examiner violated Article 10, Section D and
Article 11, Section C of the multi-unit agreement between
the Immigration and Naturalization Service and AFGE in not
affording Hiday a hearing before issuing his final recommen-
dation on the reprimand. On June 19, 1975 the Respondent
rejected the grievance on the ground it was not grievable
under the agreement.

After the conclusion of evidence on January 13, 1976,
the parties made closing arguments. In the closing
argument of the Respondent its counsel stated that it would
rescind the decision of June 19, 1974 and decide the
grievance on the merits and send me a copy of the communica-
tion doing so.

On February 4, 1976 this office received a copy of a
letter dated February 2, 1976 from the Respondent to the
President of Local 1929 rescinding the letter of June 19,
1975 rejecting the grievance as not grievable and deciding
that the denial of a hearing by the Grievance Examiner did
not violate the collective agreement. This hearing is
reopened and that letter made a part of the record as
Exhibit ALJ 1, and the record again closed.

Since the grievance has now been entertained and
decided on the merits, the controversy is moot.

Accordingly, I recommend that the Assistant Secretary
dismiss the Application as moot.

Mipone

MILTON KRAMER
Administrative Law Judge

Dated: February 12, 1976
Washington, D. C.
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In the Matter of

DEPARTMENT OF HOUSING

AND URBAN DEVELPMENT,

DES MOINES INSURING OFFICE
Respondent

and H CASE NO. 62-3945(CA)

AMERICAN FEDERATION OF

GOVERNMENT EMPLOYEES,

AFL-CIO, LOCAL 3452
Complainant

P.A. Townsend, Esquire
Regional Counsel
Department of Housing and
Urban Development
911 Walnut Street
Kansas City, Missouri 64106
For Respondent

Gary B. Landsman, Esquire
Staff Counsel
American Federation of Government
Employees, AFL-CIO
1325 Massachusetts Avenue, N.W.
Washington, D.C. 20005
For Complainant

Before: WILLIAM B. DEVANEY
Administrative Law Judge

RECOMMENDED DECISION

Statement of the Case

Pursuant to an amended complaint filed November 11, 1974,
under Executive Order 11491, as amended, by Des Moines, HUD
Local 3452, American Federation of Government Employees, AFL-CIO
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(hereinafter "Complainant" or, "Local 3452") against the

Des Moines Insuring Office, Department of Housing and Urban
Development (hereinafter "Respondent" or "HUD Des Moines")

a Notice of Hearing was issued by the Regional Administrator
on February 20, 1975, and a hearing was held on April 22 and
23, 1975, in Des Moines, Iowa.

The amended complaint alleges that Respondent violated
Sections 19(a) (1) and (2) of the Executive Order by the
termination of probationary employee Jack Waterman, a steward
of Local 3452, effective June 15, 1973 (Asst. Sec. Exh. 1-b).
All parties were represented by counsel, were afforded full
opportunity to be heard, to examine and cross-examine wit-
nesses, and to introduce evidence bearing on the issue in-
volved herein. Excellent post-hearing briefs were submitted
by counsel for the respective parties and have been carefully
considered.

Upon the basis of the entire record, including my obser-
vation of the witnesses and their demeanor, I make the following
findings of fact, conclusions and recommended decision.

Findings of Fact

1. On December 10, 1972, Mr. Jack Waterman was given
an appointment as a GS-9 Realty Specialist 1/ and was noti-
fied in writing on June 15, 1973, that his probationary appoint-
ment would terminate effective June 23, 1973, because of
unsatisfactory performance during his probationary period, more
specifically because of failure to follow written instructions;
consistently repeated the same type of errors in daily work
assignments; and resented constructive criticism (Comp. Exh. 5).
Mr. Waterman was advised in the same memorandum of his limited
rights of appeal to the Civil Service Commission within 15
calendar days after the effective date of termination. (See,
also 5 C.F.R. §315.806).

2. In early March, 1973, Respondent was advised of
a potential reduction in force and on March 12, 1973,
Respondent received a list, prepared by the regional personnel

1/ There was, and is, no contention in this proceeding
that Mr. Waterman was not a probationary employee. See, for
example, 5 C.F.R. §§315.801, 315.802.



office, of persons declared surplus in the Des Moines Insur-
ing Office (Res. Exh. 10). Mr. Waterman was included on the
list and was so advised by Mr. Paul Buchmann, then assistant
to the Director, in late March, 1973. 2/ On April 2, 1973,
Mr. Waterman was given a job referred to the Corps of
Engineers in Omaha (Comp. Exh. 2), as was Van Harman who was
also on the surplus list, and Mr. Waterman was also given
administrative leave by Mr. Buchmann in April, 1973, for a
job interview with the Nebraska Department of Roads.

3. During the last week of April, 1973, AFGE National
Representative Carl Holt met Mr. Waterman at the HUD Des
Moines office while he (Holt) was passing out union liter-
ature. At that time, Mr. Waterman agreed to participate
in the union organizing drive and was appointed acting steward
by Mr. Holt since no formal local had been established
or chartered at that time.

4. Mr. Waterman became very active in the union organi-
zing effort, passed out literature and authorization cards,
personally signed up members; in mid or late May, arranged
for meetings at the HUD office and posted notices and bulle-
tins. By the end of April or beginning of May, Mr. Schomer,
Mr. Waterman's immediate supervisor, became aware that
Mr. Waterman was passing out literature and attempting to
organize the union.

5. The only training for realty specialist was on-the-
job training. On December 13, 14, and 15, 1972, Harry Schomer
took Mr. Waterman on a trip to Davenport, Iowa, for training
purposes and further training trips were provided on January 13,
14, 15, 29 and 31; February 1, 2, 7, 8, 9, and 28; March 1, 2
and 3, 1973.

6. From the beginning of his employment, Mr. Waterman
evidenced difficulty in following instructions and making
adequate progress. Mr. Schomer, who was a completely frank
and credible witness, testified, for example, that Mr. Waterman
was very weak in preparing repair specifications (Form 477)
and that he had told Harold Parry, Director, Housing Manage-
ment Division, Mr. Schomer's immediate supervisor and

2/ Mr. Waterman's immediate supervisor, Mr. Henry
(Harry) Schomer, Mr. Frank Howell, at that time the third
Realty Specialist, and even Mr. Buchmann, inter alia, were
also on the surplus list.
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Mr. Waterman's second line supervisor, that,

"I think I should put him back in
and start the process of retraining
with Mr. Waterman." (Tr. 170)

Mr. Schomer testified that, prior to rejection of any of

Mr. Waterman's work by Mr. Parry, he (Schomer) did not feel
that Mr. Waterman was operating proficiently; that he had
tried many times to let him solo, i.e., work on his own,

but that he could not let him work alone, because of errors
and deficiencies, for a considerable period of time. As
found above, Mr. Waterman was afforded further on-the-job
training and eventually was assigned cases to handle alone
but he continued to make errors and was again withdrawn from
field work. Mr. Schomer was never satisfied with Mr. Waterman's
work, found that Mr. Waterman had a hard time corrolating all
the facets of a problem into a solution; that he had diffi-
culty following instructions; and that he was very defensive
toward criticism.

7. Mr. Schomer repeatedly counseled Mr. Waterman and
showed him his mistakes and tried to get a pattern established.
Mr. Schomer did not indicate that he thought Mr. Waterman's
work was correct. Mr. Parry talked to Mr. Waterman about
his work once in his (Parry's) office and once or twice at
Mr. Waterman's work area and, on repeated occasions, dis-
cussed errors and deficiencies of Mr. Waterman's work with
Mr. Schomer. On May 4, 1973, Mr. Parry wrote a memorandum
to Dolorse Steffens, Administrative Officer, through Nate
Ruben, Director, concerning Mr. Waterman (Exh. 3 to Res.

Exh. 6). There is no credible evidence that at the time

Mr. Parry wrote this memorandum he had any knowledge of

Mr. Waterman's union organizing activity and I fully credit

Mr. Parry's testimony that he was not aware of any such activ-
ity. I further find that the memorandum of May 4, 1973, was
pursuant to Respondent's established policy and practice of
periodic review and evaluation of probationary employees and

in direct response to the request of the Administrative Officer
dated May 3, 1973 (Res. Exh. 11).

8. As stated in the memorandum of May 4, 1973, Mr. Parry
asked Mr. Schomer for continued evaluation. On June 7, 1973,
Mr. Schomer submitted a further evaluation of Mr. Waterman to
Mr. Parry (Res. Exh. 3); and on June 18, 1973, Mr. Schomer
wrote a further memorandum to Mr. Parry concerning an incident



of June 13, 1973, when Mr. Waterman, despite specific orders
that he was not to perform any field work, was going to do so
in Mr. Schomer's absence from the office and that he (Schomer)
had told another employee, Mr. Van Harman, to tell Mr. Waterman

t@at, under no circumstances, was he to leave the office for
field work.

9. Mr. Parry made a further review of Mr. Waterman's
work performance, documented in Respondent's Exhibit 6
(attached Exhibits 1-G through 7(b); See, also, memorandum
dated June 6, 1973, from Ruth Roland, Administrative Clerk,
to Mr. Parry (Res. Exh. 15)) and wrote a more detailed
report to Director Ruben and Administrative Officer Steffens
on May 29, 1973, (Res. Exh. 7) in which he recommended that
Mr. Waterman be terminated.

10. On June 15, 1973, Mr. Waterman was notified that
his probationary appointment was being terminated effective
June 23, 1973.

CONCLUSIONS

As stated in its brief, the basic position of Complain-
ant is that Mr. Waterman was terminated because of his union
activity. If Mr. Waterman were terminated because of his
union activity, there would be, undeniably, a violation of
Sections 19(a) (1) and (2) of the Executive Order, Miramar
Naval Air Station, Commissary Store, San Diego, California,
A/SIMR No. 472 (1975), just as such conduct would violate the
essentially similar provisions of 8(a) (1) and (3) of the
National Labor Relations Act, Great Dane Trailers, Inc. v.
NLRB, 78 LRRM 2384 (4th Cir. 1971) (en'g 186 NLRB 267, 76 LRRM
1849 (1970)), cert. denied, 405 U.S. 1041 (1972). Of course,
union activity may not immunize discharge for valid reason
unrelated thereto. 2024th Communications Squadron, Moody Air
Force Base, Ga., A/SLMR No. 248 (1973); Veterans Benefits
Office, Washington, D.C., A/SLMR No. 296 (1973); Department
of the Navy, Hunters Point Naval Shipyard, A/SLMR No. 373
(1974); NLRB v. Smoky Mountain Stages, Inc. 447 F.2d4 925,

78 LRRM 217 (4th Cir. 1971); NLRB v. Booth American Co., 80
LRRM 3062 (6th Cir. 1972).

Proof that Mr. Waterman engaged in union organizing activ-
ity, that Respondent knew of such protected activity, and that
Mr. Waterman was terminated creates suspicion that a violation
of Sections 19(a) (1) and (2) may have occurred. Complainant's
case turns almost entirely on the credibility of Mr. Waterman
and I did not find Mr. Waterman to be either a credible or
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convincing witness. Mr. Waterman testified that he did not
receive a position description until 4 or 5 months after he
was employed. The record shows conclusively (Res. Exhs. 13
and 14) that he received it on December 21, 1972. Mr. Waterman
testified that he did not know he was on the surplus list.
Mr. Buchmann testified that he told Mr. Waterman, as well as
each of the employees on the surplus list, that he was on the
list. I have fully credited Mr. Buchmann's testimony which
is also fully supported by Mr. Waterman's admitted receipt

of a letter concerning the possible reduction in force and
the job reference of Mr. Waterman to the Corps of Engineers
as well as the allowance of administrative leave for another
job interview. Mr. Waterman testified that there was never
any discussion of mistakes by any supervisor and that his
work was always found satisfactory until he began his union
organizing activity the last week of April, 1973. The record
is overwhelmingly to the contrary, was refuted by the wholly
credible testimony of Mr. Schomer, by the various documents
returned to Mr. Waterman, and by the equally credible testi-
mony of Mr. Parry and Ms. Roland. Mr. Waterman testified that
he received no, or at most minimal, training. The record
shows that Mr. Waterman received extensive on-the-job training
and that he received at least as much, and probably more such
training, than other employees assigned as realty specialists.

Complainant contended that Mr. Waterman was performing
satisfactorily until he began his union organizing activity.
Respondent has clearly shown that this was not true. I have
found that when Mr. Parry wrote his memorandum of May 4, 1973,
he did not know of any union activity by Mr. Waterman; but
even if it were assumed that Mr. Parry did know of Mr. Waterman's
union activity, the record, nevertheless, shows, inter alia,
that: a) Mr. Waterman was not performing satisfactorily and
that his performance had been a topic of discussion before
any such activity took place; b) the memorandum was not the
result of any such union activity but, rather, was part of
Respondent's regular and established policy and program of
periodic review and evaluation of probationary employees;

c) Mr. Waterman's problems were real and in no sense contrived.

The very purpose of the probationary period is to deter-
mine the fitness of the employee and to terminate his serv-
ices during this period if he fails to demonstrate fully his
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qualifications for continued employment. 3/ The evidence
falls short of sustaining the allegation, that Mr. Waterman
was terminated because of his union organizing activity,

by the burden of proof required by Section 203.14 of the
Regulations. Indeed, the overwhelming preponderance of the
evidence is decidedly to the contrary. United States Air
Force, Webb Air Force, Texas, A/SLMR No. 439 (174).

RECOMMENDATION

I recommend that the complaint be dismissed.

lk)!zzAAa;‘ l?»\CLuuw;ny

WILLIAM B. DEVANEY
Administrative Law Judge

Dated: January 28, 1976
Washington, D.C.

3/ 5 C.F.R. §315.803 provides as follows:

"Agency action during probationary period (general).

"The agency shall utilize the probationary
period as fully as possible to determine the
fitness of the employee and shall terminate his
services during this period if he fails to demon-
strate fully his qualifications for continued
employment."
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Before: SAMUEL A. CHAITOVITZ

Administrative Law Judge

RECOMMENDED DECISION AND ORDER

Statement of the Case

Pursuant to complaints filed under Executive Order 11491,
as amended (hereinafter called the Order) filed by National
Treasury Employees Union (hereinafter called Union or NTEU)
in Cases No. 30-5669 and 35-3241 against the United States
Civil Service Commission (hereinafter called CSC), and to an
amended complaint filed under the Order by NTEU in Case No.
35-3232 against Internal Revenue Service (hereinafter called
IRS), an order Consolidating Cases and a Notice of Hearing
was issued by Assistant Regional Director for New York, New
York Region on November 14, 1974. A number of orders re-
scheduling the hearing were issued, the last being issued on
February 11, 1975.

The complaints in Cases Nos. 35-3241 and 35-3232 allege,
in substance, that IRS and CSC violated Sections 19(a) (1) and
(6) of the Order by interviewing employees of the Albany
District Office of IRS in regard to personnel policies and
practices, grievances, and other matters affecting working
conditions without affording representatives NTEU Chapter 61
the opportunity to be present. The complaint in Case No.
30-5669 alleges, in substance, that CSC violated Sections
19(a) (1) and (6) of the Order by interviewing employees of
the Manhattan District Office of IRS in regard to personnel
policies, etc. without affording representatives of NTEU
Chapter No. 47 the opportunity to be present.

A hearing was held in the captioned matter in Washington,
D.C. All parties were represented by counsel and afforded
full opportunity to be heard, to adduce evidence, and to
examine and cross-examine witnesses. All parties filed
briefs which have been duly considered.

Upon the entire record in this case, from my observa-
tion of the witnesses and their demeanor, and from all the
evidence and testimony adduced at the hearing, I make the
following findings, conclusions and recommendations:

Statement of Facts

A. Albany, (Cases No. 35-3241 and 35-3232)

NTEU Chapter 61 is the exclusive collective bargaining representative
of the employees of the Albany District Office of the IRS.
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During the weeks of January 28 and February 4, 1974, CSC
conducted an evaluation of the personnel management effec-
tiveness of the Albany District Office of IRS in accordance
with statutory and executive order requirements and man-
dates. 1/ On January 4, IRS Albany District Director
Donald T. Hartley sent NTEU Chapter 61 President Robert W.
Martin a notice, pursuant to CSC instructions, advising

the Union of the evaluation, that Robert Bowler would be
the CSC team leader and that the CSC team wished to meet
with the Union as part of the evaluation. Also, on January 4,
Hartley issued a memorandum to Albany District Office
employees advising them of the evaluation, that they could
arrange to meet with the CSC team and that questionnaires
would be distributed.

On January 28 NTEU Chapter 61 President Martin and
Chief Steward Walter A. Ludewig met with Ms. Ruth Miller
of the IRS Albany District Personnel Office who introduced
them to CSC team leader Bowler and Ms. Judith Warren; the
latter identified as being from the "national office."
Both Union representatives assumed this meant Ms. Warren
was from the CSC national office whereas, in fact, she was
from IRS national office.

Approximately 12 employees were interviewed during the
CSC survey, ten at their own request and two were randomly
selected by CSC. An EEO Counselor was also interviewed as
were two Union representatives. Employees were questioned
concerning personnel policies and practices and were in-
formed that the purpose of the interview was to determine
information concerning the effectiveness of the total
personnel management program and id not relate to individual
employee grievances. Under CSC procedures the Union would
not be permitted, on its request, to be present at employee
interviews, although the Union never asked CSC to be present
during the employee interviews.

1l/ 5 U.S.C. §1301; Executive Order 9830; 5 U.S.C.
§51105 5 U.S.C. §4306; Executive Order 11478; Public
Law 92-261; Presidential Memorandum dated October 9, 1969;
Executive Order 1149 ; Executive Order 10987; Executive
Order 11721.



Ms. Warren was employed a a Management Specialist in
the National Office of the IRS, but during the period of
time material herein she was detailed to work in Albany
as part of the CSC team and to take her directions from the
CSC team leader, Mr. Bowler. She received guidance and
instructions from Mr. Bowler. During the evaluation she
interviewed only three employees, including the EEO counselor.
She interviewed these employees individually and introduced
herself as being from the IRS National Office assigned to
the CSC evaluation team.

Neither the Union nor any employees requested that the

Union be present during any of the CSC interviews of employees.

Nevertheless, the record establishes that the CSC team would
not have granted the Union request to be present during such
interviews.

On January 30, upon learning that Ms. Warren was an
IRS employee, Union representatives met with Mr. John
Zahnleuter, Chief of the Administrative Division of the
Albany District Office of IRS. The union representatives
stated that their rights 2/ were being violated by Ms. Warren
interviewing employees without the presence of a Union rep-
resentative. They requested that Ms. Warren's interviewing
activities be stopped. This was done.

Previously, all grievances filed by the Union had.been
reduced to writing. Further, Article 33 Section 7, of the
collective bargaining contract provides that Step 1 of the
grievance procedure involves the issue being brought to the
attention of the supervisor of the aggrieved. Section 2 of
Article 33 provided, in part:

"A grievance is a request for
personal relief in any matter of
concern or dissatisfaction to an
employee, a group of employees

or a group of employees or a union,
which is subject to the control of
the Employer..."

B. Filing of Complaints in Case Nos. 35-3241 and 35-3232.

An unfair labor practice charge was timely filed by
the Union against CSC and IRS alleging violations of the
Order with respect to the Albany evaluation. By letter
dated and mailed on April 30 CSC gave NTEU its final
response. This letter was received by NTEU in the due

2/ Although not clear they were apparently referring
to their rights under the collective bargaining agreement.
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course of the mail.3/

The Complaint in Case No. 35-3241 was filed in the
Washington Area Office of the Department of Labor on
July 2, 1974. The complaint was forwarded to the
Buffalo Area Office where it was assigned its case
number 4/ and date stamped, as received, on July 26,
1974.

The Complaint in Case No. 35-3232 war filed in the
Buffalo Office of the Department of Labor on July 5,
1975 and alleged violations of Section 19(a) (1) of
the Order by the CSC and of Sections 19(a) (1) and (6)
by IRS. This Complaint was amended on August 23, 1974
alleging only the violations by IRS.

CSC, in the investigation of this matter in thg
area office raised the issue that the complaint against
it in Case No. 35-3241 was not timely and properly filed.

C. Manhattan (Case No. 30-5669)

During the week of June 10, 1974 CSC conducted. an
evaluation of the personnel management program of the
Manhattan District Office of the IRS. The CSC Team
interviewed employees in the collective bargaining unit
represented by NTEU Chapter 47. The CSC Team was composed
of several CSC employees and Ms. Earline Tompkins, an
employee of the IRS National Office. An NTEU representa-
tive requested to be present when employees were interviewed.
This request was denied in a letter from IRS Deputy Director
P. E. Coates, of the Manhattan Office.

In performing this evaluation, as well as the one in
Albany, CSC was discharging its duties as mandated in
various laws, executive orders etc.5/ The evaluations
have two main functions, first to determine whether the
activity or office being evaluated is complying with
various laws, executive orders, and CSC rules and regula-
tions; and secondly, to advise the activity or office as
to ways it can, within its discretion, improve its

3/ This is a factual assumption made because there is
no evidence to the contrary.

4/ It was originally assigned a member in the Washington
Office. This number was crossed out and the Case Number,
35-3241, was assigned by the Buffalo Office.

5/ See Footnote 1.



management of personnel within the laws and rules.

These evaluations involve the CSC team distributing
questionaires to employees and management representatives
and interviewing both employees, managers, supervisors,
and union representatives. Only the CSC teams members
are present when the employee interviews are conducted.

At the close of evaluation the CSC team advises
the activity or office evaluated what steps it must take
to bring itself onto compliance with laws, executive
orders and CSC rules and regulations and what steps the
team recommends be taken to improve the activity's or
offices's personnel management. The activity or office
then takes the corrective measures necessary to bring
it into compliance with laws or regulations and decides
which steps, if any, it will take and how they will be
accomplished, in order to improve its personnel manage-
ment.

Conclusions of Law

A. Timeliness of the Complaints in Case No. 35-3241 and
35-3232.

Section 203.2(b) of Assistant Secretary's Rules and
Regulations provides, in part:

(2) If a written decision expressly designated
as a final decision on the charge is served by
the respondent on the charging party, that party
may file a camplaint immediately but in no event
later than sixty (60) days from the

date of such service.

(3) A complaint must be filed within (9)
months of the occurence of the alleged
unfair labor practice or within sixty

(60) days of the service of a respondent's
written final decision on the charging
party, whichever is the shorter period of
time.

In the subject matter it is undisputed that CSC's
April 30 letter was a "final decision"within the meaning
of Section 203.2(b). Further, this letter dated April 30
was mailed on that day and, absent any specific evidence
to the contrary, will be presumed to have been received
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by NTEU in the normal course of the mail.

Therefore, in light of the foregoing it is concluded
that the final decision was served, within the meaning
of Section 203.2(b) of the Rules and Regulations, on
NTEU on April 30, 1974, the date of mailing. Council of
Customs Locals, AFGE, FLRC No. 74A-72 (Council Release
No. 63).

Section 206.2 of the Rules and Regulations provides:

"Whenever a party has the right or is
required to do some act pursuant to these
reqgulations within a prescribed period
after service of a notice or other paper
upon him by mail, three (3) days shall be
added to the prescribed period, provided,
however, that three (3) days shall not be
added if any extension of time may have
been granted." 6/

It is concluded that the provisions of Section 206.2
are applicable to the instant case because NTEU has
"the right" to file a complaint within 30 days after a
final decision has been served. 7/

Therefore any complaint against the CSC involving
the evaluation of the IRS Albany Office had to be filed
on or before July 2, 1974.

6/ The Rules and Regulations have since been changed
so as to add 5 days.

7/ U. S. Army Training Center, Fort Jackson Laundry
Facility, Fort Jackson, South Carolina, FLRC No. 72A-17
(Council Release No. 26) is clearly inapposite. In that
case the FLRC held that the Assistant Secretary was not
arbitrary and capricious in ruling that the 3 days was not
added when the complaint had to be filed 30 days after
receipt of the final decision. The FLRC specifically re-

ferred to the fact that the situation involved an action to

be taken after receipt, rather than service, of the final

answer. Clearly, when the Rules and Regulations were changed
so as to compute the time from service, rather than from the

receipt the distinction between the two terms and the
effects were clear.




The complaint in Case No. 35-3241 was filed by NTEU
in the Washington Area Office on July 2, 1974. 1In light
of the foregoing it is concluded that it was timely
filed.8/

Section 203.4(a) of the Rules and Regulations provide:

"An original and four copies of a complaint
and two copies of the entire report of in-
vestigation shall be filed with the Area
Administrator for the area in which the
alleged unfair labor practice occurred,

or if it occurred in two or more areas,

the complaint shall be filed with the

Area Administrator for the area in which
the headquarters of the respondent is
located."

NTEU filed the complaint in Washington Area Office
and not in the Buffalo area office. However, the gravaman
of the unfair labor practice complaint is that CSC did not
permit Union representatives to be present when employees
were interviewed by the CSC evaluation team in Albany.
This decision of the CSC team was likely part of CSC
national policy, which was set in Washington. 9/

In such a situation, to require a complainant to

file only in one specific area office or to file in two
such offices, where there is a real possibility that an
agency's headquarters office might have made the decision
that was, in fact, the alleged unfair labor practice, seems
to be misconstruing the rules and regulations. Rather a
logical reading of the rules and regulations is that if
there is clearly a local unfair labor practice, the com-
plaint should be filed locally. However, where the alleged

8/ The complaint in Case No. 35-3232 was amended so
as to eliminate the CSC as a Respondent, and IRS did not
present any evidence as to when it served its final decision,
if any, and did not allege that the complaint was untimely.
Therefore, this complaint is deemed timely and properly
filed.

9/ This seemed to be substantiated by the testimony.
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unfair labor practice might reasonably involve a policy
or decision of the national office of a respondent, it
is concluded that it would not violate these rules and
regulations to file a complaint involving such policy or
decision in the Area Office in which the agency's head-
quarters is situated. 10/ It is therefore concluded
that the Complaint in Case No. 35-3241 was properly
filed.

B. Section 19(4)

Section 19(d) of the Order provides, in part,
"... Issues which can be raised under a grievance pro-
cedure may, in the discretion of the aggrieved party,
be raised. under that procedure or the complaint procedure
under this section, but not under both procedures...."

IRS contends that when the NTEU Chapter 61 representa-
tives went to Mr. John Zahnleuter, Chief of Administration
for the Albany IRS District Office on January 30, 1974
and attempted to resolve the dispute concerning Ms. Warren,
this constituted a grievance under Section 19(d) and that
therefore NTEU is barred by Section 19(d) from processing
this unfair labor practice case, because it raises sub-
stantially the same issue.

In order to find that NTEU Local 61 elected to pursue
its grievance procedure, and thereby waived the use of the
complaint procedure, NTEU's election must be clear and
unequivocal. It must be clear that NTEU Chapter 61 was
in fact utilizing its grievance procedure.

The fact that the NTEU Chapter 61 representatives
went to Mr. Zahnleuter and complained that IRS was violating
the contract by allowing Ms. Warren to interview employees
without a Union representative being present does not make
it a grievance. The NTEU representatives did not state
their complaint was a grievance nor did they follow the
contract grievance procedure, which they traditionally did,

10/ §206.9 of the Rules state that the Regulations
are to be construed liberally "to effectuate the provisions
of the order."
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by going, pursuant to the first step of the grievance
procedure, to their immediate supervisor first. Further,
they did not file it in writing which, although not
required by the contract, was their traditional practice.
Rather this was an informal attempt to resolve differences.
To hold all such informal attempts to resolve disputes

as Section 19(d) grievances barring use of the complaint
procedures, would be to frustrate one the very purposes of
the Order, which is to encourage the parties to consider
and resolve problems informally and amicably, before
utilizing formal procedures. To so hold would be to
discourage a union from approaching an activity in an
attempt to informally settle a dispute, for fear it would
be waiving its rights under the Order. Logic dictates
that before such election can be found, it must be clear
that the labor organization was in fact following a
grievance procedure.

In the subject case it is concluded that the NTEU
Chapter 61 representatives were not attempting to utilize
the-grievance procedure when they met with Mr. Zahnleuter,
and that therefore, Section 19(d) does not bar the further
processing of the complaint in Case No. 35-3232.

C. Alleged Violations of Sections 19(a) (1) and (6) of the
Order

The CSC evaluation teams in both the Albany and
Manhattan Offices of the IRS were gathering information
in order to evaluate whether the offices in question
were complying with various laws, executive orders, and
CSC rules and regulations and to evaluate the effectiveness
of the IRS offices' personnel management programs. The
CSC was performing the duties mandated to it by laws and
executive orders.

The CSC evaluation teams, by using questionaires and
interviewing employees, union officials, supervisors, etc.
were attempting to obtain the information necessary for
it to make the evaluations described above. The CSC teams
did not make any committments to employees nor make any
"counterproposals". Rather the teams make their suggestions
to the agency, which then carries out those suggestions
required by law and considers those not required. There
is no allegation that IRS made any changes without advising
and bargaining with NTEU to the extent required by the Order.

It is concluded that the interviews carried on by
the CSC evaluation teams, whether the interviewee was
randomly chosen or was one who requested to be inFervéewed
because of a complaint, were not, within the meaning of
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Section 10(e) "...formal discussions between management

and employees or employee representatives concerning
grievances, personnel policies and practices, or other
matters affecting general working conditions of employees

in the unit..." Therefore the NTEU representatives had

no right, under the Order, to be present at the CSC team
interviews. NASA, A/SLMR No. 457, FLRC No. 74A-95.
Therefore it is concluded that CSC did not violate

Sections 19(a) (1) and (6) of the Order, with respect to
either the Albany or Manhattan evaluation.ll/ Similarly
those IRS employees assigned to the CSC evaluation teams 12/
were in fact under the control of the CSC team leader

and subject to the CSC rules. In such circumstances, the
presence of an IRS employee on the CSC evaluating team
evaluating the IRS Albany District Office and interviewing
employees, while not permitting NTEU to be present, did

not constitute a violation by IRS of Sections 19(a) (1) and (6)
with respect to the CSC evaluation of either the IRS Albany
District Office.

Recommendation
In light of forgoing it is recommended that the

Assistant Secretary dismiss the complaints in Cases Nos.
30-5669, 35-3241 and 35-3232 in their entirety.

SAMUEL A. CHAITOVITZY
Administrative Law Judge

Dated: December 4, 1975
Washington, D. C.

11/ Cf. Department of Navy and Civil Service Commission, A/SIMR No. 539,

12/ Ms. Warren in Albany.

]g/ Although there was some confusion whether NTEU
knew in advance that Ms. Warren was an IRS employee, the

confusion seemed due to poor communications and not to an
attempt by IRS to mislead NTEU.
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Recommended Decision
Statement of the Case

Pursuant to an Order Consolidating Cases and a Notice
of Hearing issued on April 16, 1975 by the Acting Regional
Administrator for Labor Management Services Administration,
U. S. Department of Labor, Philadelphia Region, a hearing
was held before the undersigned in Washington, D. C.

The proceeding in Case No. 22-5779 was initiated
under Executive Order 11491, as amended (hereinafter called
the Order) by the filing of a complaint on January 6, 1975
and an amended complaint on January 28, 1975 by National
Federation of Federal Employees Local 1375 (hereinafter
called the Union, NFEE Local 1375 or NFEE) against U. S.
Department of Agriculture and Office of Investigation and
Office of Audit (herein collectively called Respondents)
alleging that Respondents violated Section 19(a) (1) (2) (5)
and (6) of the Order by  .refusing to negotiate with the
Union concerning a new collective bargaining agreement.

The proceeding in Case No. 22-5821 was initiated by
the filing of a complaint on February 14, 1975 by the
Union against the U. S. Department of Agriculture alleging
that the Department of Agriculture violated Sections 19(a)
(1) (4) (5) and (6) of the Order when it invoked Section 3(b)
(4) of Order in determining that the Department's Office
of Investigation and Office of Audit fell within the
meaning of that Section. The Notice of Hearing in this
case only set the Section 19(a) (1) allegation for hearing.

A consolidated hearing was held in Washington, D. C.
at which both parties were represented, were afforded full
opportunity to be heard, to enter into stipulations,
to adduce evidence, and to examine as well as cross-examine
witnesses. Thereafter the parties Filed briefs which have
been duly considered.

Subsequently an additional Notice of Hsaring on
Complaint was issued ia Case No. 22-5821 to permit hearing
with respect to the Union's allegation that the Department
of Agriculture's conduct also constituted a violation
of Section 19(a) (5) of the Order. On October 2, 1975 the
parties entered into a stipulation that no further hearing
was necessary but reserving the right to file briefs. 1/

1/ This stipulation is attached hereto and marked as
Appendix "A" and is made a part of the record herein.



Subsequently the parties filed supplemental briefs, which
have been duly considered.

Upon the entire record in this case, from my obser-
vation of the witnesses and their demeanor, and from all
of the testimoney and evidence adduced at the hearing, I
make the following findings of fact, conclusions and
recommendation.

Finding of Fact

1. On September 25, 1964 the Department of Agriculture
Office of the Inspector General, granted exclusive recogni-
tion to NFFE Local 1375 for a unit consisting of all in-
vestigatory employees in grades GS-5 through GS-13.

2. On October 10, 1966 the Office of the Inspector
General granted exclusive recognition to NFFE Local 1375
for a unit consisting of all auditiors in grades GS-5 through
GS-13, with the usual supervisory and management exceptions.
Both of the foregoing recognitions were made under Executive
Order 10988.

3. On April 10, 1968 the Office of the Inspector
General and NFFE Local 1375 entered into a collective
bargaining agreement under which the two separate units
decribed above were merged into a single collective
bargaining unit. 2/

4. The Department of Agriculture is an executive
department of the United States of America. The duties
performed in the Office of Audit and the Office of
Investigation, were originally joined in the Office of
Inspector General, but on January 9, 1974 they became

2/ This finding of fact is based on a stipulation
entered into by the parties and set forth on pages 6 and 7
of the transcript of the hearing. The Union, in its
brief contends that the units were kept separate. However,
I am constrained to conclude that I am bound by the stipula-
tion entered into by both parties. The Union did not at
any time request to withdraw from the stipulation or to
reopen the hearing in order to litigate this issue.
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separate entities. On that date the functions, delegations
and responsibilities pertaining to the investigative activ-
ities of the Office of Inspector General were transferred

to the Office of Investigation. Similarly, the functions,
delegations and responsibilities pertaining to the audit
activities of the Office of Inspector General were transferred
to the Office of Audit.

5. The Joint Advisory Committee (JAC) is a committee
composed of members of NFFE Local 1375 and Office of In-
spector General (hereinafter called 0OIG) which met periodi-
cally to discuss labor-management matters pertaining to OIG.
Such a meeting was held from November 5, 1973 through
November 7, 1963. During the discussions, NFFE Local 1375
representatives advised OIG that it intended to renegotiate
the contract, and this notification was made a part of the
minutes of the meeting. The minutes were signed by Neal W.
Renken, president of NFFE Local 1375, among other persons,
on November 7, 1973.

6. Between November 1973 and the end of 1974, prepara-
tions were made by the Agency to renegotiate the contract
with NFFE Local 1375. On January 7, 1974, in response to
a December 11, 1973 inquiry, the Agency offered to meet with
NFFE with respect to its concerns as a result of the impending
reorganization of OIG. In February 1974, Mr. E. Joseph Taccino
of the Department of Agriculture and Mr. Neal W. Renken,
president of NFFE Local 1375, met to discuss renegotiations
of the new collective bargaining agreement. The parties
discussed and apparently agreed that it was desirable that
an amendment of certification petition with respect to the
bargaining unit, as a result of the reorganization, be filed
as soon as possible with the Department of Labor. On April 1,
1974, a meeting was held between NFFE Local 1375 and the
newly split activities, the Office of Investigation and
Office of Audit. 3/ At the meeting, the status of the
reorganization was discussed, as were a number of other
Union matters.

7. On April 10, 1974 the Agreement between the Agency
and NFFE Local 1375 terminated. The contract provided that
it would be for an initial period of two years and then would
renew itself thereafter for 1 year periods. 1Its expiration
date, upon appropriate notice, was the anniversary date of its
execution, April 10, 1968. The Union contends the contract
remained in full effect until January 2, 1975. It should be

3/ Herein referred to as OI and OA respectively.




noted that the next anniversary date and therefore the next
expiration date of the contract would have been April 10, 1975,
3 months subsequent to the date of the unfair labor practice
complaint in Case No. 22-5779. The Union's contention

that the contract expired on January 2 is rejected.

8. From early Spring to October 1974 there were a
number of meetings and exchanges of correspondence between
the Agency and NFFE with respect to the reorganization.

In May and June 1974, there was an exchange of correspondence
between NFFE and the Agency concerning the effect of the
reorganization of OIG on NFFE Local 1375. 1In his letter

to Nathan T. Wolkomir, president of NFFE on June 5, 1974,
Joseph R. Wright, Jr., Assistant Secretary for Administra-
tion of the Agency, noted that a meeting of OI and OA was
scheduled for June 10, 1974, with Local 1375, at which time
it would be appropriate for the NFFE representatives to

raise matters of concern with respect to the reorganization.
It was further suggested by Mr. Wright that Mr. John Graziano,
Director of OI, and Mr. Leonard Greess, Director of OA,

would be available to meet with NFFE if NFFE desired.

9. On June 10, 1974, a meeting was held between the
Agency and NFFE. Included in the agenda for that meeting
was the discussion of "the status of approval by the U. S.
Department of Labor and U. S. Department of Agriculture
approval for the reorganization and realignment of NFFE
Local 1375 into representative groups for agents and
auditors."

10. On May 2, 1974, a reorganization chart for the
Office of Audit was approved. On May 14, 1974, a reorganiza-
tion chart for the Office of Investigation was approved.
Shortly thereafter, the American Federation of Government
Employees, hereinafter called AFGE, sent a representation
petition to the Department of Agriculture hereinafter some-
times referred to as DA or Agency, under which it sought
the right to represent elligible employees in the Temple,
Texas region of OI. 4/ NFFE did not timely intervene in the
proceeding involving the AFGE petition for recognition.

4/ The petition in Case No. 63-4992(RO).
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11. After the organization charts for OI and OA were
approved in early May 1974, Mr. Taccino caused to be pre-
pared an amendment Of certification petition in early
June 1974.

12. A meeting between DA and NFFE Local 1375 was
scheduled for September 24, 1974. 1Included in the matters
to be discussed was the reorganization as it pertained
to NFFE Local 1375. Since Mr. Renken was not able to
attend the meeting, it was rescheduled for October 1, 1974.
The scheduled meeting was held on October 1, 1974, and there
was some discussion with respect to the reorganization of
OIG, among other matters. At this meeting there was brief
discussion of the amendment of certification petition.

13. Subsequently, a meeting between paA and NFFE Local
1375 was held on October 16, 1974. At that meeting there
was further discussion of the amendment of certification
petition. As a result of the meeting, on October 18, 1974,
Mr. Graziano provided Mr. Geller Counsel for the Union,
with certain information which he had requested.

14. On October 18, 1974, Mr. Geller wrote Secretary
Earl L. Butz, Assistant Secretary Wright, and Mr. Greess
with respect to renegoitation of the NFFE Local 1375
bargaining agreement. On October 29, 1974, Mr. Morris A.
Simms, Acting Director of Personnel, replied to Mr. Geller's
letter dated October 18, 1974, and suggested NFFE, OI and OA
meet on December 12, 1974, to discuss "the negotiation of
an agreement."

15. On November 18, 1974, the Agency and NFFE Local
1375 proceeded with the petition for amendment of certifi-
cation, affixed the necessary signatures thereto, including
that of Mr. Renken, and filed the petition with the depart-
ment of Labor. On November 26, 1974, at a meeting held for
other reasons, Mr. Geller proposed that contract negotiations
be initiated immediately. On or about December 12, 1974, the
Department of Agriculture was advised that NFFE Local 1375
had withdrawn its support for the petition to amend the
certification.

16. On December 11, 1974, Mr. Taccino wrote Mr. Geller
suggesting that the meeting scheduled for December 12, 1974,
be rescheduled for the next day. He also stated that
"because of representation questions stemming from the
petition for a bargaining unit in the Southwest Region of
the Office of Investigation and from our pending amendment
of certification petition we feel it inappropriate to renego-
tiate the contract with you at this time." On December 12,
1974, Mr. Wolkomir sent a letter to the Agency in which NFFE



cparged that the Agency had refused to enter negotiations
with respect to entering a new bargaining agreement.

17. On January 2, 1975, Phil Campbell, Undersecretary
of Agriculture invoked, on behalf of the Department of
Agriculture, gection 3(b) (4) of the Order and withdrew
recognition from NFFE Local 1375 as the bargaining repre-
sentative for OI and OA.

18. Secretary of Agriculture Earl L. Butz was not
in Washington, D. C., on January 2, 1975.

19. On January 3, 1975, Mr. S. B. Pranger, Director
of Personnel of the Agency, replied to the charge filed
December 12, 1974, and pointed out that the Agency could
not negotiate a new contract because of the AFGE petition
for recognition, but that the Agency was available to
discuss the matter with NFFE.

20. The Office of Investigation had approximately
200 employees on January 2, 1975. It has several
major functions, including the investigation of Depart-
ment of Agriculture employees and others to protect Depart-
ment of Agriculture programs and operations against criminal
and civil fraud, or other forms of misconduct. Virtually
every investigation undertaken by OI may involve investiga-
tions of employees of the Agency. 1In fiscal year 1974
there were approximately 3,500 investigations performed
by OI. Sixteen percent of such investigation were initiated
as investigations of personnel of the Agency. Of the re-
maining 84 percent of the investigations, most invplved a
program matter under which some employees of the Department

of Agriculture were subject to the investigation. A substan-

tial portion of the total investigative man days of OI
directly involve employees of the Agency as subjects.

21. OI performs as a primary function the investiga-
tion of Department of Agriculture employees with respect
to their honesty and integrity.

22. OI and OA frequently work together in the
performance of investigations. Frequently, as a result
of audits performed by OA, referrals are made to OI for the
investigation of Department of Agriculture employees. Con-
versely IO frequently requests OA to perform audits of
Department of Agriculture employees. From July 1, 1974,
through March 31, 1975, OA made 89 referrals to OI. Of
those referrals, 29 were subsequently scheduled as per-
sonnel investigations. Of the remaining 66 cases, some
at least, also involved Department of Agriculture personnel.
In an average year, between 30 and 400 OI investigations
are reviewed by the Office of General Counsel for referral
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to United States Attorneys for prosecution of Department

of Agriculture personnel. 1In calendar year 1974, 101 such
files were forwarded to United States Attorneys for con—
sideration for prosecution. A number of such investigations
also involve audits of Department of Agriculture personnel
by OA.

23. OA is an activity which performs the audit program
of the Department of Agriculture. In an effort to establish
and maintain operational integrity, it carries on functions
which, inter alia, involve looking into the honesty, effi-
ciency and effectiveness of employees in carrying out
Department of Agriculture programs. In the performance
of its duties OA considers a number of factors such as
the funds and resources that are expended or involved,
the assets that are involved in carrying out the programs,
sensitivity of the programs in terms of manipulation by

employees and by the earollees or recipients of the programs,

the beneficiaries of the programs, and the susceptibility
to fraud or embezzlement. There is included in most audits
by an auditor the considerations involving fraud, embezzle-

ment, program manipulation, or other types of irregularities.

24. 1In every audit the auditor is looking for various
kinds of dishonesty by Department of Agriculture employees
so as to determine whether the employees are performing
their duties in a lawful manner. The standard which is
involved in auditing Department of Agriculture employees
with respect to their honesty and integrity is one of total
objectivity. The auditor is expected not only to try to
establish the guilt of an employee, but alos his innocence.

25. The fear of an audit apparently helps prevent the
commission of dishonest acts by Department of Agriculture
employees. Also, the establishment and implementation of
controls in various programs by auditors helps prevent dis-

honest acts by Department of Agriculture employees. Although

finding dishonesty by Department of Agriculture employees is
not the usual rule, when auditors find possible violations

of law, they prepare investigation referrals to OI for further
action. Auditors often join with investigators of OI to form

an investigative team.

26. Of the activities of the Department of Agriculture

which are subject to audit, most involve federal employees,
while 4 or 5 involve only State or local officials. With
respect to these four or five activities, however, there
are Federal employees involved at the National level.

27. OA performs as a primary function the udit of
Department of Agriculture employees with respect to their
honesty and integrity.




Conclusions of Law

A. Case No. 22-5779

1. The record fails to establish that the
Department of Agriculture and/or OIG refused to
meet and bargain with NFFE Local 1375 prior to
Mr. Taccino's December 11, 1974 letter to Mr. Geller.

2. From November 7, 1973 until December 1974
Department of Agriculture and/or OIG representatives
did meet with NFFE Local 1375 representatives, on a
number of occasions and they discussed the reorgani-
zation and the desirability of filing a petition, etc.
The parties in fact agreed on the latter, at least until

December 1974, when NFFE Local 1375 withdrew its support.

The record fails to establish that prior to December 11,
1974 Respondents at any time failed or refused to meet
and negotiate with NFFE Local 1375 concerning a new
collective bargaining agreement or to discuss any other
appropriate matters raised by the Union.

3. On December 11, 1974 by Mr. Taccino's letter
the Department of Agriculture stated that because of
the RO petition pending in the Southwest Region of
the Office of Investigation, it would not meet to
renegotiate a new contract. Because the two previously
separate collective bargaining units had been combined
in 1968 into one collective bargaining unit and there
was, at that time, a timely representation petition
pending for a portion Respondents quite properly
refused to negotiate a new collective bargaining
agreement with NFFE Local 1375.
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To do so would have been to violate its obligation to

remain neutral during the pendency of the representation
petition. CF Jacksonville Naval Air Rework Facility, A/SLMR
No. 155 and Department of the Air Force, Headquarters,

31lst Combat Support Group, Homestead Air Force Base,

A/SLMR No. 574. 4/

4, It is therefor concluded that Respondents did
not violate Sections 19(a) (1), (2)(5) and (6) of the Order by
refusing to negotiate a new collective bargaining agree-
ment because it had no obligation to do so, so long as
the RO petition filed by AFGE, was pending. Cf Department
of the Air Force Headquarters, 3lst Combat Support Group,
Homestead Air Force Base, Supra.

B. Case No. 22-5821.
1. Section 3(b) (4) of the Order provides:
"3. Application:
(b) This Order... does not apply to-

(4) Any office, bureau or entity within
an agency which has as a primary function investi-
gation or audit of the conduct or work of officials
or employees of the agency for the purpose of
ensuring honesty and integrity in the discharge
of their official duties, when the head of the
agency determines, in his sole judgment, that
the Order cannot be applied in a manner with the
internal security of the agency;.."

4/ Without deciding whether there would have been
any obligation to bargain with NFFE Local 1375 over a
unit different that the overall unit, it is noted that the
record does not establish that NFFE Local 1375 ever

demanded to bargain concerning such a less than "overall"
unit.
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2. kespondents contention that an agency's Section
3(b) (4) determination can only be raised in a representa-

tion proceeding is rejected. Respondents seem to rely on the fact

that Section 202.8(a) and (b) of the Assistant Secretary
Rules, 5/ which applies to representation procedures,
specifically states that a Section 3(b) (4) determination
can be reviewed whereas Section 203 of the Rules, 6/
nowhere specifically provides for such a review. In fact
Section 202.8 (a) and (b) provides that when review of a
Section 3(b) (4) determination is raised in a representation
proceeding, and the issue raised is the propriety of the
determination of the head of the agency, a hearing is to
be held before an Administrative Law Judge and the hearing
procedure is to be similar to that of an unfair labor
practice hearing. It seems clear that special provisions
had to be made, because such a hearing was not going to
follow the normal representation case procedures. No such
special provisions were necessary with respect to unfair
labor practice cases because, presumably, the normal
hearing procedure would be followed. Thus it is concluded
that a Section 3(b) (4) determination that results in the
withdrawal of recognition of a recognized collective
bargaining representative can appropriately be reviewed.
in an unfair labor practice procedure.

3. It is concluded that especially because the
Secretary of Agriculture was outside of Washington, the
Undersecretary quite appropriately could act in his stead
and issue such a Section 3(b) (4) determination. See.

5 U.S.C. 3345, and 7 CFR §2.15(a).

4. The scope of review of an agency head's determina-
tion under Section 3(b) (4) is set forth in Audit Division,
National Aeronautics and Space Agency, FLRC No. 70A-7 issued April 29,
1971; and the decision of the Assistant Secretary on remand,

A/SILMR No. 125. 7/ FLRC held that the Order clearly provided

for third party review of Section 3(b) (4) determinations
at least to prevent arbitrary or capricious findings by an

5/ 29 CFR 202.8(a) and (6).
6/ 29 CFR 203.

7/ Hereinafter referred to as the NASA Case.
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Agency head that the unit in question was a primary function
related to internal security. Therefore the standard of
review is whether the determination that the employees

in question have "a primary function related to internal
security" within the meaning of Section 3(b) (4) was made

in a arbitrary and capricious manner.

5. FLRC held that Section 3(b) (4) sets two conditions.
First a factual one, that the employees in question have
as a "primary function"investigation or audit of agency
employees for the purpose of ensuring honesty and integrity
The second condition is of a discretionary nature, that the
head of the agency determines, "in his sole judgment" that
the Order "cannot be applied in a manner consistant with
the internal security of the agency." The FLRC went on
and stated that while the discretion of the agency head
is "excepted from review by the express terms of Section
3(b) (4)," that section is silent on whether the factual
conditions are reviewable. It was then with respect to
these factual issues that the "arbitrary and capricious"
standard of review is to be applied.

6. The Union contends that the reason the Undersecre-
tary of Agriculture determined to apply Section 3(b) (4) in
the instant case was not because of internal security con-
siderations, but rather because he did not wish the Union
to represent these employees. It is concluded that the
reason an agency head determines to apply Section 3(b) (4)
of the Order is discretionary and not reviewable. Rather
the only test is whether the determination is arbitrary
and capricious, looking only at the factual considerations
required by Section 3(b) (4). 8/

7. Further the Union seems to contend some different standard

of review should apply because the instant case involved
withdrawal of recognition, rather than initial recognition.
No where in the Order or in the Nasa Case, does it indicate

such a different standard of review and therefore the Union's
contention is rejected.

8/ It is concluded moreover, that although
circumstances were somewhat suspicious, the record does
not establish that the determination to apply Section 3(b) (4)
was made for discriminatory purposes.
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8. An action is "arbitrary and capricious" only
where it is not supportable on any rational basis.
CF NASA, Supra, and the cases cited in the Hearing
Examiners' Report and Recommendations.

9. Based on the facts found herein it is concluded
that employees in both the Office of Investigation and
in the Office of Audit, have as a primary function the
responsiblity of ensuring that employees of the Depart-
ment of Agriculture perform their work with honesty and
integrity. Thus it is concluded that the determination
to invoke Section 3(b) (4) and the determination to exclude
these employees from the coverage of the Order was not
arbitrary and capricious.

10. It is further condluded that nowhere does the
Order require an agency to bargain about such a determina-
tion; rather Section 3(b) (4) places it in the agency's head's
sole discretion.

10. Finally it is concluded that the Department
of Agriculture did not violate Sections 19(a) (1) and (5)
of the Order by applying Section 3(b) (4) and thereby
excluding employees of the Office of Audit and Office
of Investigation from the coverage of the Order. 8/

Recommendations

Upon the basis of the foregoing findings and conclusions
the undersigned recommends that the complaints herein against
the Respondents be dismissed in their entirety.

a
SAMUEL A. CHAITOVITZ
Administrative Law Judge

Dated: January 20, 1976
Washington, D. C.

8/ Although not clearly alleged, the Union in its brief
seemed to allege that the Department of Agriculture failed to
bargain about the impact or implementation of this decision.
Without deciding whether any such obligation exists, the
record does not establish any request by the Union to bargain
about such implementation and impact or any refusal to bargain
by the Department of Agriculture.
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Before: SALVATORE J. ARRIGO
Administrative Law Judge

RECOMMENDED DEGISION

Preliminary Statement

This proceeding heard in San Francisco, California on
July 24, 1975 arises under Executive Order 11491, as amended
(hereinafter called the Order). Pursuant to the Regulations
of the Assistant Secretary of Labor for Labor-Management
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Relations (hereinafter called the Assistant Secretary), a
Notice of Hearing on Complaint issued on June 13, 1975 with
reference to alleged violations of the Order. The complaint
filed by Federal Employees Metal Trades Council, AFL-CIO,
Vallejo, California (hereinafter called the Council or
Complainant) alleged that Department of the Navy, Mare Island
Naval Shipyard, Vallejo, California (hereinafter called the
Activity or Respondent) violated the Order by the Activity's
representative telling the Council President at a meeting on

December 10, 1974 that he would not talk to him during the
meeting.

At the hearing the parties were represented and had full
opportunity to adduce evidence, call, examine and cross-
examine witnesses and argue orally. Briefs were filed by
both parties and have been carefully considered.

Upon the entire record in this matter, from my reading
of the briefs and from my observation of the witnesses and
their demeanor, I make the following:

Findings of Fact

At all times material herein the Council has been the
exclusive collective bargaining representative for various
employees of the Activity. The Council is composed of
numerous constituent local unions including United Brotherhood
of Carpenters and Joiners of America, Local Union No. 1068.
However, representational rights are vested in the Council
and not the local unions.

On August 8, 1974 the Activity established a new job
classification, that of Shipwright/Joiner. Prior thereto
employees in the woodworking field were classified either as
a Shipwright or as Wood Craftsman. According to the Activity,
the composite and more flexible Shipwright/Joiner classification
was establish to give employees a way to broaden their know-
ledge in the woodworking field and allow them to develop
secondary skills and allow better utilization of the workflow
in assignment of jobs. After discussion and agreement with
the Council, the Activity gave woodworking employees the
opportunity to volunteer which of the three retention registers
they wished to be carried on. However, some woodworking
employees (carpenters) opposed the new classification from
its inception and indeed representatives of Carpenters Local
Union 1068 informed the Activity of their desire to have
retention registers for Shipwright and Wood Craftsman only.

In addition, the carpenters were confused over the classi-
fications and registers and asked Council President Billy G.
Sweigert to arrange a meeting with management so the matter
might be clarified. Council President Sweigert thereupon
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contacted the Activity and a meeting was arranged between
representatives of Local 1068, the Council and the Activity.

Accordingly, on December 10, 1974 the parties met in
the office of Production Superintendent Robert Summers.
Those present at the meeting included Paul Kanouff, President
of Local 1068, Harry Lescano, Secretary-Treasurer, Local
1068; Council President Sweigert; Council Vice President
George Kinyone; Summers and his staff assistant Leonard Joy;
and Kenneth Fowers, labor relations coordinator for the
shipyard and his assistant, Don Wilson. The discussion took
place at a conference table with Summers and Sweigert at
either ends of the table and Kanouff and Lescano sitting to
one side of the table adjacent to one another.

The discussion was primarily between Summers, Kanouff
and Lescano. The union participants gave their reasons
against combining the two trades and Summers attempted to
explain the operation of the new classification and dispell
any misunderstandings the carpenters may have had. 1/ This
conversation progressed for approximately ten minutes when
Summers, after attempting to explain the advantages of the
new classification system and feeling he was close to con-
vincing the carpenters representatives, made a statement to
the effect that the only problem seemed to be that labor
didn't trust management. At that point, Sweigert, who up to
this time had not entered the conversation to any material
degree, stated he did not trust Summers and never did trust
him. Not wishing to have the discussion diverge to other
matters Summers replied to Sweigert that he was not talking
to him but was talking to Kanouff and Lescano. The conversation
then resumed between Summers, Kanouff and Lescano for a few
minutes when Sweigert stated that the Council was the
exclusive representative of the employees and Summers would
have to address him since only the Council could make a final
decision in the matter. Summers again replied to Sweigert
that he was not talking to him. Sweigert commented that if
Summers would not talk to him he would see Summers in court.

1/ Generally, witnesses for Complainant testified to a
version of the discussion most favorable to support the
complaint and witnesses for the Activity gave versions more
favorable to Respondent's position that no violation of the
Order occurred. The account which follows is based upon my
credibility resolutions and, in my judgment, reflects most
closely the words spoken by the participants, given the
circumstances sorrounding the meeting.



Sweigert and Kinyone arose and left the room. Summers then
announced that the discussion could not continue in the absence
of Sweigert and thereafter no further discussion on the matter
was attempted. Kanouff and Lescano left the room within ten
seconds after Sweigert's departure.

Discussion and Conclusions

I do not find in the circumstances of this case that
Complainant has proven by a preponderance of the evidence that
Respondent has violated the Order. Thus the evidence reveals
that although the Activity and the Council had previously
resolved the question of carpenters' classifications to their
mutual satisfaction, Sweigert arranged the meeting of
December 10, 1974 so that carpenters' representatives and the
Activity could discuss the matter. The conversation that
took place at this meeting was primarily carried on between
the carpenters' representatives and the Activity. Summers'
reply to Sweigert's remark that he didn't trust Summers was
merely intended to keep the discussion on the issue giving
rise to the meeting. Summers' subsequent remark to Sweigert
that he was not talking to him when Sweigert stated that
Summers would have to talk to him before a final decision was
made can also be interpreted as merely reminding Sweigert
that the conversation, at the moment, was between the
carpenters' representatives and Summers. Indeed the discussion
which occurred did not involve an attempt to vary.the terms
of the agreement between the Council and the Activity but
rather, only comprised an explanation of the operation and
advantages of the new classification arrangement. At no time
did Summers indicate that he would not listen to suggestions,
respond to questions or discuss the matter with Sweigert
nor did he attempt to circumvent the Council during the
discussion with the carpenters. 2/ Summers' statement, in my
view, can fairly be construed as merely informing Sweigert
that he was, at that time, engaged in a conversation with the
carpenters which had been requested by Sweigert.

What occurred herein was, in my opinion, basically a
misunderstanding on Sweigert's part. Unfortunately, it led
to the filing of an unfair labor practice complaint which
was not resolved informally. 3/ In any event Sweigert's

2/ I note the Activity did not attempt to continue the
conversation with Kanouff and Lescano after Sweigert left the
meeting.

3/ See Vandenberg Air Force Base, 4392d Aerospace Support
Group A/SILMR No. 435, FLRC No 74A-77, Report No. 79 wherein
[Cont'd on next page]
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precipitous withdrawal from the meeting without questioning

or seeking a clarification of Summers' statement prevented
Summers from giving any further explanation of management's
attitude toward the Council and detailing to what extent
Summers would or would not discuss the matter with Sweigert.

If Summers, in fact, was attempting to deal with the carpenters
to the exclusion of the Council, I find and conclude such was
not established by the record evidence in this case.

Recommendation

I recommend that the complaint herein be dismissed in its

entirety.
> -
7
‘. —~T <

- SALVATORE J. ARRIGO &
Administrative Law Judge

DATED: February 26, 1976
Washington, D.C.

3/ Cont'd. the Federal Labor Relations Council stated
that "...the primary responsibility for maintaining cooperation
between labor organizations and management lies with those
parties themselves. Thus it does not serve the purposes of
the Order when the parties use the sanctions provided therein
as the first, and not the last, resort for the settlement of
their disputes."
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Washington, D.C. 20036 Sections 19(a) (1), (4), and (6) of the Executive Order. The

Respondent filed an Answer and a Motion to Dismiss and a
supporting Brief dated February 21, 1975. The Complainant
filed an Amended Complaint dated and filed March 24, 1975
alleging the same facts as the original complaint and
alleging that Respondent violated Sections 19(a) (1) and (6)

© e e e s e e e e e e e e e e e e e e of the Executive Order. Under date of April 1, 1975 the
. Respondent responded to the Amended Complaint by reiterating
In the Matter of . its earlier Answer, Motion to Dismiss, and Brief.
UNITED STATES AIR FORCE, LACKLAND . The Complaint and Amended Complaint alleged that the
AIR FORCE BASE . Respondent violated the Executive Order: by questioning
HEADQUARTERS AIR FORCE MILITARY . Mrs. Mary Ellen Bowers (second vice-president of the Local)
TRAINING CENTER (ATC) . on October 24, 1974 about a complaint she had written to
LACKLAND AIR FORCE BASE, TEXAS . Case No. 63-5430 (CA) Congressman Henry B. Gonzalez, thereby allegedly violating
Respondent . her right under Section 1(a) of the Order to assist her
. union in making a presentation of its views to Congress,
and . allegedly in violation of Section 19(a) (1) of the Executive
. Order; and by depriving the Local of its rights under
AMERICAN FEDERATION OF GOVERNMENT . Section 10(e) of the Executive Order in not giving it the
EMPLOYEES, LOCAL 1367 . opportunity to be present at a formal discussion "between
Complainant . Management and Employees concerning grievances etc."”

allegedly in violation of Section 19 (a) (6).

The Assistant Regional Director on June 9, 1975 issued

Captain Charles L. Wiest, Jr. a Notice of Hearing on the Complaint to be held in Houston,
Labor Counsel Texas on August 5, 1975 and referred the Motion to Dismiss
Office of the Staff Judge Advocate to the Administrative Law Judge for consideration at the
San Antonio Air Logistics Center ° hearing.

Kelly Air Force Base, Texas 78241
For the Respondent A hearing was held in Houston, Texas on August 5, 1975.
The Complainant was represented by a National Representative

Glen J. Peterson and the Respondent by counsel. The principal witness for the
National Representative Complainant was unavoidably and understandably unable to
American Federation of Government appear. After hearing the testimony of six witnesses and
Employees receiving a number of documents as exhibits, the hearing was
P. O. Box BB recessed to September 26, 1975 to obtain the testimony of
Boerne,Texas 78006 the missing witness (Mrs. Bowers). At the resumed hearing

For the Complainant the representative of the Complainant stated that the witness

was no longer an employee of the Government and refused to
testify. Additional exhibits were received in evidence.
Closing arguments were waived and the time for filing briefs
Before: MILTON KRAMER was extended to October 28. The Respondent filed a brief that
Administrative Law Judge day. The Complainant did not file a brief.

RECOMMENDED DECISION AND ORDER
This case arises under Executive Order 11491 as amended.

It was initiated by a complaint dated February 8, 1975 and
filed February 10, 1975 alleging that the Respondent violated
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Facts

The Complainant, Local 1367 of the American Federation
of Government Employees, is the certified exclusive represen-
tative of the GS and wage grade employees of the Lackland
Air Force Base other than supervisors, professional employees,
security guards, and employees engaged in personnel adminis-
tration. Although it has been such exclusive representative
since 1971, there is no collective agreement between the
parties.

In August 1974 the employees in the Commissary were told
that the Commissary wauld be open and that they would be
required to work on August 31, the Saturday preceding Labor
Day,and that they would receive "holiday pay" for that day.
Some or many of the Commissary employees preferred to have
that day off duty. Mary Ellen Bowers, a sale store checker,
addressed a letter to Congressman Henry B. Gonzalez protesting
their being required to work that Saturday and requesting his
assistance. She brought the letter to work before mailing it
and suggested that otherswrite similar letters to Congressman
Gonzalez. Instead of writing similar letters, about fifteen
other Commissary employees added their signatures to Bowers'
letter, the signatures continuing on a second page. Although
at least two of the signatures (Bowers and Lagunas) to the
letter to Congressman Gonzalez were officials of Local 1367,
they did not sign the letter as union officials or intend to
act in that capacity but considered the letter a personal
communication to the Congressman.

Shortly thereafter Julie Korda, an employee in the
Commissary, complained to management that her signature on
the Gonzalez letter had been obtained by trickery and said
that another employee, Guadalupe R. Lagunas, had suggested
on Saturday, August 31, that the checkers engage in a
slowdown.

On September 17, 1974, Kendall C. Klaus, Chief of the
Labor-Management Relations Section of Respondent's Civilian
Personnel Office, had a meeting with Frank Suarez (President
of the Local), Birdele Lee (Executive Vice President), and
Victor Ruiz (Staff Representative of the Local). The purpose
of the meeting was to give the Complainant an opportunity to
inquire into Korda's allegations and whether representatives
of the Local had solicited union membership on duty time.
Thereafter Ruiz wrote a letter to Congressman Gonzalez stating
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that Klaus had said that he would not tolerate the employees
writing to their Congressman. Klaus did not in fact make
such a statement. Congressman Gonzalez wrote to the
Respondent inquiring about the accusation Ruiz had made.

In October 1974 Lt. Col. Harold Sattler, a squadron
commander, was appointed by the Base Commander to conduct
an investigation into the facts and circumstances concerning
Ruiz' letter to Congressman Gonzales, Korda's complaint
that her signature had been fraudulently obtained, and the
question of the slowdown. Sattler's function was solely to
gather the facts and report them to the Base Commander. If,
as a result of the investigation, any action was to be taken,
it would be taken by the Base Commander.

On October 24, 1974 Sattler interviewed four people in
the course of his investigation: the manager of the
Commissary, the head cashier, Mrs. Bowers, and Mrs. Korda.
Mrs. Bowers did not ask for a union representative, nor was
one present. She was not placed under oath. The interview
was recorded and transcribed. Mrs. Bowers was not reluctant
to answer questions and answered all questions willingly.

After the interviews on October 24 the Complainant
asked that the investigation be stopped and it was stopped.
On October 30 Sattler was directed to resume the investigation
and that if an employee requested that a union representative
be present one would be permitted to be present as an
observer.

The same day Colonel Sattler resumed his investigation.
Among those he interviewed that day was Mrs. Lagunas. She
asked for a union representative to be present and the
interview was adjourned to the next day to permit Mrs. Lagunas
to obtain a union representative. Before the adjournment
Col. sattler showed Mrs. Lagunas the questions he was going
to ask her.

The next day the interview resumed. Mrs. Lagunas was
accompanied by Victor Ruiz, Staff Representative of the
Complainant. Col. Sattler stated that Mr. Ruiz was permitted
to be present as an observer but would not be permitted to
make any comments or suggestions or give advice. Ruiz
declined to stay under those conditions, told Lagunas she
need not answer any questions she thought might prejudice her,
and left the room. Ruiz did not assert any right of the
Complainant to be represented at the discussion.



Sattler then advised Lagunas that under the Fifth
Amendment to the Constitution of the United States she had
the right to remain silent, that anything she said could
be used against her, that she had a right to a lawyer, and
that she could stop the questioning at any time. 1/ He
then had her swear that she would tell the truth. 2/
Sattler then asked Lagunas questions on a.number of matters
including the alleged slowdown and the obtaining of Korda's
signature on the letter to Congressman Gonzalez. Although
Sattler told Lagunas that she was not under investigation
and that he was only trying to ascertain the facts concerning
certain matters and report them to the Base Commander,

Lagunas thought she might be disciplined as a result of the
investigation.

Discussion and Conclusions

The first item of the "Basis of the Complaint" is that
the Respondent violated Section 19 (a) (1) of the EXecutive
Order when on October 24, 1974 it required Mrs. Bowers to
give a sworn statement concerning her letter to Congressman
Gonzalez thereby interfering with her right under Section 1(a)
of the Order which guarantees her the right to assist a labor
organization including presentation of its views to Congress.

The record does not support the allegations. Mrs. Bowers
was not required to give a sworn statement. 3/ There is
nothing in the record to show that in writing the letter
Mrs. Bowers was acting on behalf of the Complainant or as a
member; what indications there are in the record are to the
contrary. 4/ Thus even if we assume that questioning Mrs. Bowers
at all about her letter interfered with her communicating with
her Congressman (an assumption not supported by the record),
such conduct would be a violation of 5 U.S.C. §7102, not of
the Executive Order. This item of the complaint should be
dismissed.

1/ Exh. R 2, P. 7.
2/ Exh. R 2, p. 8.
3/ Exh. R 3.

4/ See Exh. R 2, p. 9; see also Tr. p. 36.
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The second item in the complaint alleges a violation of 0
Section 19(a) (6) of the Executive Order by depriving the ¥
Complainant of its rights assured by Section 10 (e) of the
Executive Order to be given the opportunity to be represented
"at formal discussions between management and employees "
concerning grievances, personnel policies and practices, or §
other matters affecting general working conditions of ¢
employees in the unit." y

The right of a labor organization to be represented at :
such discussions means the right to be represented as a :
participant, not merely as an observer. Being permitted to
be present only as an observer would frustrate not only the
labor organization's interest: in the discussion but could
also frustrate its fulfilling its obligation imposed by the
second sentence of Section 10 (e), the obligation to represent
the interests of all employees in the unit. Should agency
management deny to a labor organization the opportunity to
be represented at such discussions as a participant, it A
would violate the proscription of Section 19(a) (6) against |
refusing to confer.

The only discussions between management and an employee,
shown by the record, at which the union was not represented
as a participant, were the discussion between Sattler and
Bowers on October 24, 1974 and the discussion between Sattler
and Lagunas on October 30 and 31, 1974. The question then
is whether either or both of those discussions were formal
discussions and if they were whether they concerned "grievances,
personnel policies and practices, or other matters affecting
general working conditions of employees in the unit."

I conclude that the discussion with Lagunas was formal
in nature within the meaning of Section 10(e). Col. Sattler
held the discussion pursuant to special direction from the
Base Commander. The discussion took place as part of an
investigation of allegations,of serious misconduct one of
which pertained directly to Mrs. Lagunas. Such a discussion,
in which the employee is placed under oath, cannot be char-
acterized as an informal discussion. The discussion here
thus meets the test of a formal discussion within the meaning
of Section 10(e) of the Executive Order. There remains the
question whether it concerned "grievances, personnel policies
and practices, or other matters affecting general working
conditions of employees in the unit."

Therg are numerous decisions of the Assistant Secretary
on both sides of the line separating discussions between an
employee and higher level management at which the labor




organization was or was not entitled to be represented. The
more significant decisions are set forth in the margin. 5/

Upon the basis of those decisions, especially the two
F.A.A. cases involving Air Traffic Controllers, A/SLMR
Nos. 429 and 430, I conclude that the Complainant was not
entitled to be present at Sattler's discussions with
Lagunas and Bowers. As in those cases, the discussions
here involved were simply part of investigation into
possible wrongdoing. Col. Sattler did not have authority
to impose discipline. His function was only to ascertain
the facts and report them to the Base Commander. The
discussions did not concern grievances; no grievance was
pending. Nor did they involve personnel practices and
policies; Col. Sattler had no authority over such matters
nor was he authorized even to make a recommendation concerning
them. Nor were they concerned with "general working
conditions" as the scope of that term is delineated in
Department of Defense, Texas Air National Guard, A/SLMR
No. 336. Instead they concerned Individual conduct at a
particular time concerning a particular incident, actual
or supposed or suspected. This case is precisely analogous
to the two F.A.A. cases, Nos. 429 and 430.

The fact that Lagunas was apprehensive that Sattler's
investigation might lead to disciplinary action is irrelevant
in light of the Texas Air National Guard case, A/SLMR
No. 336. That also was the situation in the F.A.A. cases in
which the Assistant Secretary found that the union was not
entitled to be represented. In the T.A.N.G. case the
Assistant Secretary said, in footnote 8:

5/ U. S. Army Headquarters, U. S. Army Training Center,
Infantry, Fort Jackson Laundry Facility, A/SLMR No. 242;
Department of the Army, Transportation Motor Pool, Fort
Wainright, Alaska, A/SLMR No. 279; Department of Defense,
National Guard Bureau, Texas Air National Guard, A/SLMR
No. 336; Department of Health, Education and Welfare, Social
‘Security Administration, Great Lakes Program Center, A/SLMR
No. 421; Department of Transportation, Federal Aviation
Administration, Las Vegas Air Traffic Control Tower, A/SLMR
No. 429; Federal Aviation Administration, Cleveland ARTC
Center, A/SLMR No. 430; Federal Aviation Facilities Experi-
mental Center, Atlantic City, New Jersey, A/SLMR No. 438.
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“In my view, an individual employee is
not entitled in every instance to have
his exclusive representative present
because of a concern that a meeting
may ultimately lead to a grievance or
adverse action."”

Furthermore, the complaint in this case does not allege that
the individual's rights under the Executive were infringed
by the absence of the union, but that the Complainant's
rights were infringed. I conclude that the Complainant's
rights were not infringed in this case.

Of special interest in this case is the Recommended
Decision and Order of the Administrative Law Judge in
Department of Defense, U. S. Navy, Norfolk Naval Shipyard,
Case No. 22-5283 (CA), March 4, 1975. 1In that case he
set forth many of the views expressed above, concluding that
there was no violation of Section 19 (a) by the exclusion of
the union from discussions with employees in which discipline
was contemplated.

In that case the Administrative Law Judge found that

his conclusion was not affected by the then recent decisions
of the Supreme Court on February 19, 1975 in National Labor
Relations Board v. J. Weingarten, Inc., 95 S. Ct. 959,

43 L. Ed. 2d 171, 43 Law Week 4275 and International Ladies’
Garment Workers Union v. Quality Manufacturing Company,

95 S. Ct. 972, 43 L. EAd. 2d 189, 43 Law Week 4282, I

iterate that conclusion and the views expressed in explanation.

In those cases the Supreme Court upheld decisions of the
National Labor Relations Board which had been set aside by
the Courts of Appeals for the Fourth and Fifth Circuits. So
far as relevant here and in the Norfolk Naval Shipyard case,
the facts in the two Supreme Court cases were identical. An
employee was called in by management for an interview which
the employee reasonably feared might result in the imposition
of discipline. The employee requested union representation.
The request was denied, and results unfortunate for the
employee eventuated as a proximate consequence. The N.L.R.B.,
departing from its earlier precedents, held that the employer
violated Section 8(a) (1) of the National Labor Relations Act
which declares it an unfair labor practice for an employer to
interfere with, restrain, or coerce employees in the exercise
of rights guaranteed by Section 7 of the Act. The right
guaranteed by Section 7 that the N.L.R.B. found had been
interfered with was "the right . . . to engage in concerted
activities for the purpose of . . . mutual aid or protection."
The Supreme Court held that such construction of the provision
of Section 7 was a permissible construction and that the




Courts of Appeal "impermissibly encroached upon the Board's
function," the "'special function of applying the general
provisions of the Act to the complexities of industrial
life'" "in light of changing industrial practices and the
Board's cumulative experience."

Those decisions are not persuasive of the result I
should reach in this case, just as they were not persuasive
in the Norfolk Naval Shipyard case, Case No. 22-5283. There
is no provision in the Executive Order like the above-quoted
excerpt from Section 7 of the National Labor Relations Act.
But more fundamentally, the Supreme Court held in those
decisions that the Board's "newly arrived at construction
of Section 7" was a permissible construction, as had been
its earlier contrary construction over a period of some thirty
years, arrived at in the light of its greater accumulation of
expertise in changing industrial practices. I read the
decisions of the Assistant Secretary cited in footnote 5,
especially the F.A.A. cases and the T.A.N.G. case, as
expounding the application of his expertise under the Executive
Order in this area in the manner described above. Perhaps,
in the application of his now greater expertise, he will reach
a new construction of the last sentence of Section 10(e) of
the Executive Order. But until then, I am bound by his past
decisions. Moreover, it should be repeated that in this
case the complaint does not allege that the employees'
rights were infringed by the Complainant not being given an
opportunity to be represented at the interviews, but only
that the Complainant's rights were infringed.

The Norfolk Naval Shipyard case, Case No. 22-5283, is
of further especial interest. The Supreme Court cases
discussed above were decided on February 19, 1975. -The
Norfolk Naval Shipyard Recommended Decision and Order was
issued on March 4, 1975. On May 9, 1975, the Federal Labor
Relations Council issued an Information Announcement which
indicated that the Council had determined that the following
is a major policy issue of general application under the
Executive Order upon which it intended to issue a major
policy statement, and invited comments:

Does an employee in a unit of exclusive
recognition have a protected right under
the Order to assistance (possibly
including personal representation) by
the exclusive representative when he is
summoned to a meeting or interview with
agency management, and, if so, under
what circumstances may such a right be
exercised?
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On July 24, 1975 the Assistant Secretary wrote to counsel
for the respective parties in the Norfolk Naval Shipyard case
describing this action by the Council and stating that since
some of the issues in that case were related to the major
policy issue under consideration and review by the Council,
he was deferring action in that case pending resolution
by the Council of the above-quoted major policy issue.

The Respondent argues in its brief that if the Council i
or the Assistant Secretary changes the policy expounded in
the cases cited in footnote 5, this case should be decided
under the old policy because the events here involved

occurred while the o0ld policy was in effect, - - that the
new and changed policy should not be given effect ex
post facto.

I make no recommendation based on such hypothetical
situation. I apply the law as I find it now expounded in
the Assistant Secretary's decisions. The fact that he is
now giving it new consideration does not change it. I
have concluded above that in the present state of the law
there was not an unfair labor practice in this case.
Furthermore, the policy issue under review pertains to the
rights of an employee summoned to an interview with agency
management to union representation, not to the rights of
the union to be represented at the interview, and it is
only the latter question that is involved here, although
perhaps the further resolution of the former question will
cast additional light on the latter question. But that is
all speculative and conjectural, and I must make my
Recommended Decision now.

Recommendation

The complaint should be dismissed.

MILTON KRAMER
Administrative Law Judge

Dated:E8 4 1976
Washington, D. C.
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RECOMMENDED DECISION AND ORDER

Preliminary Statement

This proceeding, heard in Ft. Monmouth, New Jersey, on
June 26, 1975, arises under Executive Order 11491, as amended
(hereinafter called the Order). Pursuant to the Regulations
of the Assistant Secretary of Labor for Labor-Management
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Relations (hereinafter called the Assistant Secretary), a
Notice of Hearing on Complaint issued on May 14, 1975,
with reference to alleged violations of Sections 19 (a) (1)
and (6) of the Order. The complaint filed by National
Federation of Federal Employees, Local 476, Independent
(hereinafter called the Union or Complainant) alleged that
United States Army Electronics Command, Fort Monmouth, New
Jersey (hereinafter called the Activity or Respondent)
violated the Order in the manner in which it conducted the
registration of motor vehicles belonging to Fort Monmouth
personnel.

At the hearing the parties were represented and were
afforded full opportunity to adduce evidence, call,
examine and cross-examine witnesses and argue orally. Briefs
were filed by both parties and have been carefully considered.

Upon the entire record in this matter, from my reading
of the briefs and from my observation of the witnesses and
their demeanor, I make the following:

Findings of Fact

At all times material herein the Union was the exclusive
collective bargaining representative of various units of
employees at the facility. Some units included employees
in grades GS-14 and GS-15 while other units comprised
employees only in grades GS-13 and below.

Other unions also hold exclusive representation rights
for various units of employees at Ft. Monmouth.

On August 1, 1973, the Department of the Army issued
Army Regulation 190-5, captioned "Motor Vehicle Traffic
Supervision”. 1/ This regulation implemented various National
Highway Safety Program Standards which had been promulgated
under National Highway Safety Act of 1966. Chapter 3 of
AR 190-5, governs such matters as registration, possession of
a valid state's driver's license, etc.); termination of .
registration; and driver's records. To implement the general
policies of AR 190-5, the Headquarters of the Department of
the Army issued AR 190-5-1, effective September 15, 1973,
which set forth procedures for registration, inspection, and

1/ This regulation also applied to the Department of the
Navy and the Air Force, and to the Defense Supply Agency.
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marking of privately owned vehicles on Army installations.
Specifically, matters prescribed in AR 190-5-1 include

the applicability of the regulation; the proper vehicle
registration/driver record form to be used by each activity;
"control procedures" such as periodic unannounced spot
checks of installation traffic by law enforcement personnel;
and the procurement, design specifications and placement of
decalcomania. The provisions of AR 190-5-1 are mandatory
for all Army activities although "limited local supplementa-
tion" of the regulation is permitted.

As part of the decalcomania specifications contained in
Paragraph 5 of AR 190-5-1, a mandatory numbering code was
provided as follows:

"(4) Numbering.

(a) Commissioner and warrant officers-
AA001-AZ999, AAAO01-AZZ99.

(b) Enlisted personnel-BA001-BZ999.

(c) Civilian employees-CA001-CZ999.

(d) Commercial and POV's of concession-
aires, contractors, and vendors-DA001-Dz999.

(e) Retired personnel-EA001-EZ999."

(Emphasis supplied.)

The Activity provides parking facilities to employees on
the Ft. Monmouth job-site. On June 24, 1974, Major Francis M.
Chirico, Provost Marshal at Ft. Monmouth, issued a memorandum

announcing a motor vehicle registration program at Ft. Monmouth

prescribing the times, dates and locations for said registra-
tion which was to commence July 9. 2/ The memorandum further

provided that, in order to facilitate the registration process,

blank registration cards were to be picked up at locations
designated in the memo and were to be presented in completed
form when Ft. Monmouth personnel reported for registration.
Finally, the memorandum set forth, as Inclosure 1, the
numbering system and color scheme that was to be used for the
registration decals.

The numbering code reported as Inclosure 1 of Major
Chirico's June 24 memorandum conformed to, but was also more

detailed than, the code provided in Paragraph 5 "Decalcomonia",

2/ While employees are not obligated to drive their auto-
mobiles to work, employees are subject to possible penalty for
noncompliance with the Activity's registration requirements.
(See Assistant Secretary Exhibit No. 3, Inclosure No. 3.)
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of AR 190-5-1. So it was for example, that while AR 190-5-1
provided only that civilian employee decals should be
numbered from CA0O0l to CA999, Inclosure 1 of the Chirico
memorandum delineated civilian employees decalcomonia as
follows:

Civilians - Green
Pl 313 & GS-16 CA00I-CAO019
GS-15 & 14 CA020-CA999
GS-13 & Below CB0O1-

CA001-CZ999

Not only did this numbering system go beyond the requirements
of AR 190-5-1, it also deviated from the previous numbering
system for motor vehicles that had been in effect at Fort
Monmouth. That earlier system in effect since March, 1967,
established the following civilian employees' decalcomania:

(3) CIVILIAN-Green on Silver

(a) Dr. Hans Ziegler (number) 1
(b) Mr. A. W. Rogers 2
(c) P. L. 313's (alphabetically)
followed by GS-16's
(alphabetically) 3 to 50
(d) All other civilians regardless
of grade or seniority
51 to 15000

The only feature of this numbering code that affected unit
employees was the distinction made between GS-16's on the
one hand (registered numbers 3 to 50) and all civiliam
employees of GS-15 grade and below on the other (registered
numbers 551 to 15000). After the publication of

Inclosure 1 in the Chirico memorandum of June 24, 1974,
however, it was possible to distinguish by the decal numbers,
not only between GS-16 employees and those of a lower grade,
but also between GS-15 and 14 employees, on the one hand,

and those of GS-13 grade and below on the other.

The numbering system in effect from March 1967 until
July, 1974 was a matter of public record 3/ but was not
distributed publicly. By contrast, the Chirico memorandum,
and Inclosure 1 with the employee grade differentiations

E74 Major Chirico testified that although the o0ld numbering
code was not dissiminated, it would have been available for

inspection upon the request of any unit employee.
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contained therein, was widely circulated within Ft. Monmouth.
Mimeographed copies were made available to employees at the
commissary hospital, the Hexagon, the guard desk, Green
Acres Headquarters Building, and the Post Exchange. 4
Respondent acknowledges that Army Regulations 190-5 and
190-5-1, pursuant to which the registration program was
implemented, do not requre that a distinction be made between
GS-13 and GS-14 employees or that the decal numbering codes
be made public. However, according to Respondent, the
decision to differentiate GS-15 and 14 employees was made in
response to numerous telephone calls from GS-15 and 14
employees who felt that they were worthy of some kind of
distinction in their decalcomania. Further, as testified to
by Major Chirico, the numbering code was disseminated in
order to put an end to the large number of telephone calls
the Activity had received regarding the details of the new
coding system. In any event, the Union was not consulted
prior to the issuance of the Chirico memorandum of June 24,
1974. After learning of the June 24 memorandum on approxi-
mately July 1, 1974, Mr. Herbert Cahn, President of Local
476, telephoned Mr. Charles Clark who was the staff assistant
to Post Commander Colonel DeVan and had occasionally
represented DeVan in matters of labor-management relations.
Cahn informed Clark of the Union's objections to the
procedures to be implemented in the impending motor vehicle
registration program. On July 3, Cahn telephoned Mr. Max
Coven, an associate of Clark's to again convey his desire to
negotiate registration procedures with appropriate represen-
tatives of the Activity.

Mr. Cahn next contacted the Activity on July 8, 1975
when he telephoned Major Chirico and urged that no vehicles be
registered until a meeting between the Union and the Activity
take place to negotiate changes in the registration procedure.
Chirico assured Cahn only that he (Chirico) would bring the
Union's position to the attention of Colonel DeVan.

On the following day, July 9, 1975, Mr. Cahn wrote a
letter to the Commanding Officer at Fort Monmouth, Major
General Hugh F. Foster, Jr., requesting that the Activity

ﬁ/ The memorandum, but not Inclosure 1, was also
published in local newspapers such as The Monmouth Message,
The Red Bank Register, and The Park Press.
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cease and disist from registering vehicles, a process which
commenced that same day. Cahn set forth in his letter the
Complainant's objections to the registration procedure:

"As I explained to the Provost Marshall,
Major Chirico, on 8 July 1974, and to
Colonel DeVan, HISA Commaner, the new
procedure is highly objectionable in
several regards:

1. Privacy of civilian employees is
unnecessarily invaded by publicly
displaying their salary brackets.

2. Waiting-wives are needlessly
identified and exposed to possible
compromising situations.

3. Data collected from vehicle
registrants goes beyond the need for
vehicle identification and control.

4. Failure to comply with registration
requirements may interfere with
employee's ability to travel normally
to and from work."

On July 10, 1975, Cahn spoke with Colonel DeVan by phone
and asked that registrationbe suspended pending a consultation
meeting. Colonel DeVan declined to suspend the registration.
He did, however, inform Cahn that he had reviewed Cahn's
letter of the previous day and had accepted the recommendation
contained therein to eliminate the waiting-wives classification.
DeVan also offered to issue a supplement to the 24 June letter
inviting unit employees to come to him directly if they wanted
to discuss "the issuance of high numbers". Cahn refused this
offer, remarking that "it doesn't cure the problems", and
no such meeting between unit employees and Colonel DeVan was
ever held.

Position of the Parties

Complainant contends that the changes in vehicle registra-
tion procedures announced by the Activity on June 24, 1975
constituted a change in working conditions under Section 11 (a)
of Executive Order 11491. As such, the Activity had an
obligation to meet and confer with the Complainant prior to
the distribution of the June 24 memorandum which announced the
new procedure and the failure to meet and confer in a timely



fashion, argues Complainant, constitute a bypass of the
exclusive bargaining representative in violation of Sections
}9(a)(l) and (6) of the Order. Complainant maintains that
its members' right to confidentiality regarding their job
status has been violated by the widespread publication of
Inclosure 1, distinguishing unit employees by grade for the
first time. Such disclosure, argues Complainant, might have
an adverse effect upon an employee's social status and his
self-respect. It also alerts potential thieves of the
approximate income of vehicle owners, thus, presumably,
jeopardizing the property and personal safety of GS-15 and

14 employees who are distinguished from employees of lesser
income.

The Activity argues that there existed no duty to consult
with the Union because the motor vehicle registration program
in qguestion did not constitute a change in working conditions,
personnel policies or practices under Section 11l(a) of the
Order. The Activity further contends that assuming, arguendo,
that the registration program did constitute a change in
working conditions, personnel policies or practices, the
Activity still had no duty to notify, meet, confer or negotiate
with the Union for three reasons. First, according to the
Activity, the registration program was established pursuant to
regulations which were issued at the agency headquarters level
and apply uniformly to all Department of Army activities
therefore constituting a bar to negotiations under Section 11 (a)
of the Order. Second, the registration program was a matter
affecting the Activity's internal security practices and
therefore the Activity was excused under Section 1l1l(b), from
its Section 1l1l(a) duty to meet and confer. Third, the effect
upon employees:' working conditions was so trivial that the
Assistant Secretary should erect a de minimus barrier to the
Union's complaint. Finally, the Activity asserts that because
the Union received notice of the registration program prior
to July 9, 1975 the date that registration began, the duty to
seek consultation fell upon the Union and the Union's attempts
to arrange for consultation with the Activity were so untimely
as to constitute a waiver of its consultation rights.

Discussion. and Conclusions

Since on-the-job parkingrrivileges clearly constitute
a working condition 5/and since no employee in this case can
use the Activity's parking lots unless his vehicle bears the

5/ see General Services Administration, Region 3, Public
Buildings Service, Central Support Field Office. A/SLMR
No. 583
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correct sticker without subjecting himself to possible Qenalty,
I conclude that the use of decals and related motor vehlcle.

registration procedures are matters "affecting working condi- i
tions" of unit employees within the meaning of Section 11l(a) 5-
of the Order. 6/ L

I further conclude that the Activity was not privileged
to act unilaterally in this matter merely because the new
registration program had its origin in regulations issued at
agency headquarters level uniformly applicable to all Department
of the Army activities. While the Activity was obligated to
change the system of registration, it nevertheless was free
to exercise its discretion as to how to implement the Department
of Army regulations. The time, dates and locations of 5
registration and the separate classification of GS-13 i
and GS-14 and 15 employees in the decal numbering code were I
clearly areas over which the Activity was left wide discretion b
under the Department of the Army regulations. In my view, the z
Respondent had an obligation to notify the Union and afford B
it an opportunity to bargain on the matter before it made a W
general announcement to employees that the change was
invisioned. The Assistant Secretary held in National Labor
Relations Board, A/SLMR No. 246, that: ". . . the right to
engage 1n a dialogue with respect to a change in employee
working conditions becomes meaningful only when agency manage-
ment has afforded the exclusive representative reasonable
notification and ample opportunity to explore fully the matter
prior to the implementation of such change. If, as here, a
party to an exclusive bargaining relationship were free to make
unilateral changes in established working conditions of unit
employees, the obligation established under Section 1l1l(a) to
meet and confer on such working conditions with an exclusive
representative would become meaningless."

SRR Y

6/ Respondent argues at the threshold, however, that
because motor vehicles belonging to Ft. Monmouth civilian
employees are presently registered and bear decals, there has
been no change in working conditions. I reject this conten-
tion since the new regulation obligated employees to
replace the existing decals utilizing a different system of
employee identification and an implied sanction exists with
regard to those employees who fail to do so. ‘



Accordingly, I find that the Activity's failure to give
proper notification to the Union of the pending change in the
registration system and accord it an opportunity to negotiate
on matters relative thereto violated Sections 19(a) (1) and (6)
of the Order. 7/

I reject Respondents contention that the Union had
constructive notice of the registration plan on June 24, 1974
and waived any right to negotiate on the matter by not con-
tacting Major Chirico until July 8, one day before the plan
was put into effect. The Activity had the obligation to
timely notify the Union gua Union, of its intentions with
regard to the matter being considered herein. This it
failed to do. I do not find that the Activity's notice which
reached the Union's President by sheer chance satisfied the
Activity's obligations in this respect. 8/ Moreoever, I have
found that the Union's President did not receive notification
until approximately July 1, on which date he notified a
staff assistant to the Post Commander. Thus the Activity
was put on notice on that date through a responsible agent of
the Activity that the Union objected to the planned implemen-
tation and declined to discuss the matter. Having been so
notified the Activity nevertheless chose to ignore the Union
and proceed unilaterally. U. S. Department of Air Force,
Norton Air Force Base A/SLMR No. 261 cited by the Activity
herein is distinguishable on the facts of that case. Norton
dealt with an activity's changing the tour of duty of a
shift of employees. Complainant therein conceded that there
was no obligation on the part of the activity to negotiate
with the union on the change itself and alleged only a failure
to negotiate on the impact of the change. With regard thereto,
the activity notified the union of it's intentions to change
the tour of duty seventeen days prior to informing the affected
employees and almost five additional weeks before any reassign-
ment actually occurred during which period the union never made
a request to bargain on the matter.

7/ Cf£. National Labor Relations Board, supra; Anaheim
Post Office, U. S. Postal Service, Anaheim, California,
A/SIMR No. 324; New York Army and Air National Guard, Albany,
New York, A/SLMR No. 441.

8/ See my discussion of a similar contention in Southeast
Exchange Region of the Army and Air Force Exchange Service,
Rosewood Warehouse, South Carolina, Case No. 40-5987 (CA),
Recommended Decision and Order dated October 10, 1975 and
case cited therein.
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The Activity contended at the hearing, in the case
herein, 9/ that the automobile registration requirement is
a matter with respect to its internal security practices
and therefore the Activity is not obliged to meet and confer
with the Union on this subject. Section 11(b) of the Order
provides in relevant part:

". . . the obligation to meet and confer

does not include matters with respect
to the mission of an agency; its budget;
its organization; the number of employees;
and the numbers, types, and grades of
positions or employees assigned to an
organization unit, work project or tour
of duty; the technology of performing its
work; or its internal security
practices. . . " (Emphasis supplied.)

I do not interpret the physical act of registering
employees' automobiles to constitute "internal security prac-
tices" within the meaning of Section 11(b) of the Order. The
questions presented by the complaint filed by the Union in
no way suggests that the Activity's internal security was a
matter of concern or that the matter could not be resolved
without any interference with internal security at Ft. Monmouth.
Even if internal security is tangentially related to registra-
tion procedures, it is difficult to perceive how the procedures
for actually registering automobiles and the numbering on
decals affects the internal security of the facility. 10/
Accordingly, I reject Respondent's contention.

Finally, I find no merit in Respondent's argument that
the matter giving rise to the complaint affects unit employees
so remotely that it should be dismissed on a de minimus basis.
While the Activity might well consider the registration
process to be a trifling matter, obviously the Union did not
and as an exclusive collective bargaining representative it
speaks for and on behalf of unit employees. Moreover, the
unilateral conduct found herein requires a finding of viola-
tion of the Order and an appropriate remedy since such

9/ The Activity did not raise this defense in either its
response to the complaint or in its brief.

10/ I note the Army regulations covering registration
requirements include matters containing little or nor security
implications e.g. requiring for registration evidence of
vehicle ownership; possession of a valid state driver's
license; certification of continuing possession of motor
vehicle liability insurance of a specified amount; and evidence
of requirements for safety mechanical vehicle inspection.
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conduct has the effect of evidencing to employees that the
Activity can act without regard to the employees' exclusive
representative thereby undermining, demeaning and disparaging
the Union in the eyes of the employees it represents. 11/

Remedy

In its post-hearing brief, Complainant has prayed for,
in addition to other forms of relief, a rescission of the
vehicle registration procedure "until such time as the
Activity and the Union meet and confer concerning its imple-
mentation and impact". The Ft. Monmouth vehicle registration
program has now been completed. All unit employees have
presumably complied with the June 24, 1974 memorandum and
arranged for the registration of their vehicles at the times
and dates, and in the locations, prescribed therein. Motor
vehicles belonging to unit employees of GS-15 and 14 grades
presumably bear registration decals with a numbering code
that is distinguishable from the numbering code of decals
issued to unit employees of GS-13 and below.

A rescission of the "vehicle registration procedure"”
which Complainant seeks, implies a return to the status quo
ante and re-registration of motor vehicles at times, dates and
locations regotiated by the parties. However, the status gquo
ante provided for a system of registration which is contrary
to current Department of the Army regulations uniformly
applicable to all constituant organizations within the Depart-
ment of the Army. Accordingly, I am constrained to recommend
a remedy which does not include rescission but will require
that the Activity, upon request of the Union, bargain with the
Union on vehicle registration and re-register vehicles consis-
tent with any agreement which might be reached by the parties.

Recommendation

Having found that Respondent has engaged in conduct pro-
hibited by Sections 19 (a) (1) and (6) of Executive Order 11491
as amended, I recommend that the Assistant Secretary adopt the
order as hereinafter set forth which is designed to effectuate
the policies of the Order.

11/ Cf. New York Army and Air National Guard, supra;
Veterans Administration Wadsworth Hospital Center, Los Angeles,
California, A/SLMR No. 388; Veterans Administration, Veterans
Administration Hospital, Muskogee, Oklahoma, A/SLMR No. 301;
and United States Army School Training Center, Fort McClellan,
Oklahoma, A/SLMR No. 42.
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Order

Pursuant to Séction 6(b) of Executive Order 11491, as
amended, and Section 203.25(b) of the Regulations, the
Assistant Secretary of Labor for Labor-Management Relations
hereby orders that the U. S. Army Electronics Command, Fort
Monmouth, New Jersey, shall:

1. Cease and desist from:

(a) Instituting a motor vehicle registration program
affecting employees represented exclusively by the National
Federation of Federal Employees, Local 416, Independent, or
any other exclusive representative, without notifying the
National Federation of Federal Employees, Local 476, Indepen-
dent, or any other exclusive representative, and affording
such representative the opportunity to meet and confer on the
decision and other aspects of the matter to the extent con-
sonant with law and regulations.

(b) Refusing to meet and confer in good faith with
the National Federation of Federal Employees, Local 476,
Independent, or any other exclusive representative with
respect to the registration of civilian employees' motor vehicles.

(c) In any like or related manner, interfering with,
restraining, or coercing employees in the exercise of rights
assured by Executive Order 11491, as amended.

2. Take the following affirmative action in order to

effectuate the purposes and provisions of Executive Order 11491,
as amended:

(a) Upon request, meet and confer in good faith with
the National Federation of Federal Employees, Local 476,
Independent, or any other exclusive representative, with respect
to registration of civilian employees' motor vehicles and act
in accordance with any agreement reached on the matter.

(b) Notify the National Federation of Federal
Employees, Local 476, Independent, or any other exclusive
representative, of any intended change in civilian motor vehicle
registration and, upon request, meet and confer in good faith
on the decision and other aspects of the matter to the extent
consonant with law and regulations.

X
@
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(c) Post at its facility at U. S. Army Electronics
Fort Monmouth, New Jersey, copies of the attached

notice marked "Appendix" on forms to be furnished by the
Assistant Secretary of Labor for Labor-Management Relations.
Upon receipt of such forms, they shall be signed by the
Commanding Officer and shall be posted and maintained by

him for
places,

60 consecutive days thereafter, in conspicuous
including all bulletin boards and other places where

notices to employees are customarily posted. The Commanding
Officer shall take reasonable steps to insure that such
notices are not altered, defaced, or covered by any other
material.

(d) Pursuant to Section 203.26 of the Regulations,

notify the Assistant Secretary, in writing, within 20 days

from the date of this Order, as to what steps have been taken

to comply herewith.

Dated:

Administrative Law Judge.

January 30, 1976

Washington, D. C.
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APPENDIX

NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT refuse to meet and confer in good faith by
instituting a motor vehicle registration program or change
thereof affecting employees exclusively represented by
National Federation of Federal Employees, Local 476, Independent
or any other exclusive representaitve, without notifying
National Federation of Federal Employees, Local 476, Independent
or any other exclusive representative, and affording such repre-
sentative the opportunity to meet and confer on the decision
and other aspects of the matter to the extent consonant with
law and regulations.

WE WILL NOT in any like or related manner interfere with,
restrain, or coerce our employees in the exercise of the rights
assured them by the Executive Order.

WE WILL, upon request, meet and confer in good faith with
the National Federation of Federal Employees, Local 476,
Independent, or any other exclusive representative with respect
to the registration of civilian employees' motor vehicle and
act in accordance with any agreement reached on the matter.

WE WILL notify National Federation of Federal Employees,
Local 476, Independent, or any other exclusive representative,
of any intended motor vehicle registration program or change
thereof and, upon request, meet and confer in good faith on
the decision and other aspects of the matter to the extent
consonant with law and regulations.

(Agency or Activity)

Dated: By:




This Notice must remain posted for 60 consecutive days
from the date of posting and must not be altered, defaced,
or covered by any other material. If employees have any
questions concerning this Notice or compliance with its
provisions, they may communicate directly with the Regional
Administrator for Labor-Management Services, Labor-Management
Services Administration, United States Department of Labor,
whoe address is Suite 3515, 1515 Broadway, New York, New York
10036.
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Before: BURTON S. STERNBURG
Administrative Law Judge
RECOMMENDED DECISION AND ORDER

Statement of the Case

Pursuant to a complaint filed on May 2, 1975 in
Case No. 70-4726 (CA) under Executive Order 11491, as
amended, by Local 1533, American Federation of Govern-
ment Employees, AFL-CIO, (hereinafter called AFGE),
against the Department of the Navy, Navy Commissary Store
Complex, Oakland, (hereinafter called the Respondent or
Activity) and an "objection to conduct affecting the results
of an election" filed in Case No. 70-4671(RO) on April 18,
1975, by AFGE, a Notice of Hearing on Complaint 1/ was
issued by the Assistant Regional Director for the San
Francisco, California Region on September 11, 1975.

The complaint alleges that the Respondent violated
Section 19(a) (3) of Executive Order 11491, as amended, by
virtue of its actions in allowing the Na+ional Association
of Government Employees (hereinafter called NAGE) access
to its restricted premises for purposes of conducting an
organizational campaign and soliciting signatures on union
authorization cards, despite the fact that NAGE did not
have "equivalent status" to that of AFGE, the currently
recognized exclusive representative of the employees
involved.

1/ The Assistant Regional Director for the San
Francisco Region consolidated the two cases by Order
dated September 11, 1975.
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The "objection to conduct affecting results of an
election" is based upon the identical conduct cited in
the Complaint in Case No. 70-4726 (CA) described above.

A hearing was held in the captioned matter on
October 30, 1975, in San Francisco, California. All
parties were afforded full opportunity to be heard, to
examine and cross—-examine witnesses, and to introduce
evidence bearing on the issues involved herein.

Upon the basis of the entire record, including
the stipulations of the parties and my observation of
the witnesses and their demeanor, I make the following
findings, conclusions and recommendations:

Findings of Fact

1. Local 1533, AFGE, was recognized on June 19, 1967,
by the Respondent as the exclusive representative of a unit
composed of employees located in the Commissary Store, U. S.
Naval Air Station, Alemeda, California, and the Navy
Commissary Store Regional Office, Oakland, California.
Thereafter, the Respondent and the AFGE entered into a
collective bargaining agreement which, after a number
of extensions, expired on or about January 20, 1973.

The last collective bargaining session between the parties
was held on May 9, 1973.

2. Of the approximately 88 employees included in the
unit, 17 work in the Navy Commissary Store Regional Office
and the remaining 71 émployees work in the Commissary Store
located on the U. S. Naval Air Station in Alemeda. There
is a distance of six miles between the Commissary Store
in Alemeda and the Commissary Store Regional Office in
Oakland. The Commissary Store Regional Office is in an
unrestricted public area freely accessable to employees
and non-employees alike. The Commissary Store on the Naval
Air Station in Alemeda, however, is located in a restricted
area enclosed by a chain link fence on the Naval Air Station.
Access to the numerous gates surrounding the Naval Air
Station is limited by the Marine guards to the some 5000
employees and an indefinite amount of dependents possessing
official passes or identification. While an outsider may
observe the Commissary Store from a public thoroughfare
outside the gates, it is impossible to distinguish between
employees and customers. Moreover, upon leaving the
Commissary Store parking lot which is visible from outside
the chain link fence, the drivers of the respective auto-
mobiles may select one of many alternative routes and gates



to.proceed to their ultimate destinations. Thus, an outside
union organizer might be hard pressed to successfully hand-
bill or solicit employees or even distinguish a customer

from the employees, many of whom had staggered hours of
work.

3. On February 5, 1975, Mr. Charles Tucker, a non-
employee organizer for NAGE, telephoned Mr. Larry Buckley,
the Respondent's Employee Relations and Services Division
Director and informed him of his desire to organize the
Respondent's commissary employees and the difficulty he
envisioned in contacting such employees working within
the fenced confines of the Naval Air Station in Alemeda.
Other than pointing to the fact that the employees were
working in a restricted location, admission to which was
by pass or proper identification only, Mr. Tucker made
no mention of what attempts, if any, besides standing
outside the gate on the main thoroughfare and surveying
the situation, he had made to contact the Commissary Store
employees. Mr. Buckley, who admittedly made no investiga-
tion of other possible avenues of communication with the
employees nor inquired of Mr. Tucker as to what attempts
had been made by him or NAGE to contact the Commissary
Store employees by means other than direct confrontation on the
job, then contacted Chief Warrant Officer Haskins who was in
charge of the Commissary Store and arranged for Mr. Tucker
to gain access to the Commissary Store during the two hour
lunch period normally accorded the employees therein.

4. On February 5, 1975, Mr. Tucker entered the Commis-
sary Store employees' lunchroom during the employees two hour
lunch break and proceeded to explain the NAGE organization
and program, offer literature and sign up employees. During
such period, Tucker spoke to some 40 to 50 employees.

5. On February 6, 1975, Tucker, without asking for
permission, entered the Commissary Store Regional Office
in Oakland and proceeded to conduct an organizational
campaign in the complex's lunchroom during the employees'
luncheon break. Tucker spoke to approximately 6 people
before departing the buildirg following the end of the
lunch period.

6. On February 12, 1975, NAGE filed an RO petition
in Case No. 70-4671 which is involved herein.

7. On March 8, 1975, AFGE filed a 19(a) (3) charge
upon the Respondent wherein it alleged that the Respondent
unlawfully allowed NAGE access to its premises for purposes
of conducting an organizational campaign.
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8. Thereafter, pursuant to an agreement for consent
election, signed under protest by AFGE, 2/ an election
was held on April 11, 1975, which resulted in a majority
of the valid votes being cast for representation by NAGE.

9. On April 18, 1975, AFGE filed a timely objection
to conduct affecting results of the election. The basis
of the objection and the instant complaint subsequently
filed on May 2, 1975, was the Respondent's action in
allowing NAGE access to its premises for purposes of
conducting an organizational campaign.

DISCUSSION AND CONCLUSIONS

In Department of the Army, U. S. Army Natick Labora-
tories, Natick Mass., A/SLMR No. 263 and U. S. Department
of Interior, Pacific Coast Region, Geological Survey
Center, Menlo Park, California, A/SLMR No. 143, the
Assistant Secretary concluded that a union which has
not raised a question concerning representation by
virtue of its action in filing a representation petition
or become an intervenor in such a pending representation
petition, does not enjoy "equivalent status" within the
meaning of Section 19(a) (3) of the Order. Further, in
the absence of "special circumstances" a labor organization
not possessing "equivalent status" with an incumbent ex-
clusively recognized representative, such as the Complainant
herein, may not enjoy the use of the services and facilities
of the Activity involved for purposes of organizational
activities. Accordingly, in the absence of a showing of
special circumstances, i. e. a showing that the employees
involved are inacessible to reasonable attempts by a labor
organization to communicate with them outside the agency's
or activity's premises, the granting of access to a union

2/ According to the uncontradicted testimony of
Mr. Peter Lowe, a representative of AFGE, he under letter
dated March 3, 1975, informed the U. S. Department of Labor
that AFGE was the currently recognized exclusive representative
of Respondent's employees, that there was an unfair labor practice
pending against the Activity and requested that the petition of
NAGE be denied. Further, according to Mr. Lowe, he signed the
consent election agreement following a further protest and only
after being informed by a Labor Department representative that
the Department could conduct the election without his consent
and that absent such consent the AFGE ran the danger of not
being on the ballot.
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not enjoying "equivalent status" is violative of Section
19(a) (3) of the Order and constitutes improper pre-election
conduct justifying the setting aside of an election.

U. S. Army Natick Laboratories and Geological Surve

Center, Menlo Park supra; Defense Supply Agency, Defense

Contract Administration Services, Region SF, Burlingame,
California, A/SIMR No. 247.

The Assistant Secretary further noted in his "Natick"
decision "that before an agency or activity grants access
to its facility by non-employee representatives of a
labor organization in these circumstances, it must ascertain
that the labor organization involved has made a diligent,
but unsuccessful, effort to contact the employees away from
the agency or activity premises and that its failure to
communicate with the employees was based on their inaccessi-
bility". 1In view of the foregoing quotation, it would
appear that irrespective of the existence of "special cir-
cumstances”, an agency or activity would be engaging in
conduct violative of Section 19(a) (3) of the Executive
Order if it allowed access to its premises without first
inquiring into the past efforts of the labor organization
which is requesting utilization of its premises.

Applying the principles set forth by Assistant Secretary
in the above cited cases it is clear that the Respondent-
Activity herein did not make a full inquiry or investigation
concerning whether or not NAGE "had made a diligent but
unsuccessful effort to contact the employees away from the
agency or activity premises and that its failure to
communicate with the employees was based on their inaccessi-
bility". Moreover, and aside from the absence of inquiry
or investigation by the Respondent-Activity the record
fails to establish that NAGE had in fact made a "diligent,
but unsuccessful" effort to contact the employees away
from the Respondent-Activity's premises. 1In this latter
connection, it is noted that no showing, whatsoever, was
made that NAGE could not have, due to prohibited cost or
otherwise, reached the employees by radio, television or
newspaper advertisement. Additionally, the record shows
that approximately seventeen out of the eighty-eight
employees in the unit who worked in the Naval Commissary
Store Regional Office in Oakland were freely accessable
and might well have been used either as a conduit to
disseminate information and organizational cards to the
remaining employees in the unit or a possible source of
information for the names and addresses of such employees.
In view of the foregoing, I find that NAGE hHad not exhausted
all the means available to contact the Respondent-Activity's
employees before seeking direct access to the restricted
premises. A one time visit to, or survey of, the physical
layout of the Naval Air Station in Alameda, without any
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attempt whatsoever to handbill departing cars from the
thoroughfares outside the gates falls short of a "diligent"
effort to reach employees. Accordingly, on the basis of
the foregoing findings and considerations, I find that

the Respondent violated Section 19(a) (3) of the Executive
Order by virtue of its actions in allowing NAGE access

to its restricted premises for purposes of conducting

an organizational campaign at a time when NAGE did not
enjoy "equivalent status" with AFGE, the currently
recognized exclusive representative of the Respondent's
employees involved herein.

With respect to the Representation proceeding in
Case Nc. 70-4671, I find that Report Number 58, Ruling
of the Assistant Secretary, 3/ does not preclude con-
sideration by the Regional Director of the conduct of NAGE
and the Activity occurring prior to the filing of the
election petition. Report No. 58 envisions a valid
election petition and not one tainted by assistance
from an activity as the case involved herein. To hold
otherwise would allow an activity or a union to control
the fate of the employees involved. Thus, an activity
or a union could coerce or threaten employees or even
enter into a conspiracy designed to limit the employees
free choice of representative, and by such means secure
the requisite number of signatures necessary for the filing
of an election petition. The petition would then be in-
sulated from attack by virtue of Report No. 58.

Report No. 58 is similar in content to rules adopted
in the private sector by the National Labor Relations
Board 4/ and is designed to avoid delay in election
proceedings based upon conduct which experience has
indicated is generally too remote in time to have had
any appreciable effect on the outcome of an election.

3/ Report Number 58 reads as follows: Conduct
occurring prior to the filing of the election petition
may not be considered as grounds for setting aside the
election.

4/ Ideal Electric and Manufacturing Co., 134 NLRB  1275;
F. W. Woolworth Co., 109 NLRB 1446; Great & Pacific Tea Co.
101 NLRB 1118.




The National Labor Relations Board's rule to this effect

and Report No. 58 were not designed to insulate unlawful
activities underlying an election petition and tainting

its validity. In this latter regard, I note that the
National Labor Relations Board, whose decisions of course
are not binding on the Assistant Secretary, has seen fit

to set aside elections on the basis of illegal assistance,
irrespective of the fact that such assistance occurred
prior to the critical date contained in its rule which

is similar in content to the Assistant Secretary's Report
No. 58. 5/ Accordingly, I shall recommend that the Regional
Director set aside the election involved herein and delay
any new election until such time as NAGE presents a new
petition supported by newly acquired legally obtained
signatures and the Regional Director deems the circumstances
permit the free choice of a bargaining representative.6/

Recommendations

Case No. 70-4671(RO)

In view of the above considerations, I make the
following recommendations:

1. That the intervenor's objection to conduct
affecting results of election be sustained.

2. That the election be set aside and that any
new election be delayed until such time as NAGE or any
other interested labor organization presents a new
election petition predicated upon newly and legally
acquired signatures of employees in the unit.

Case No. 70-4726(CA)

Having found that Respondent has engaged in conduct
prohibited by Section 19(a) (3) of Executive Order 11491,
as amended, I recommend that the Assistant Secretary
adopt the following recommended order which is designed
to effectuate the policies of the Order.

5/ Weather Seal Incorporated 161 NLRB 1226.

6/ Contrary to the contention of NAGE, I do not find
AFGE's conduct in consenting to the electlon without a
hearing as being a bar to, or a waiver of, its rights
concerning the alleged objectionable conduct. In so finding,
I note AFGE's continuing protest and the fact that the
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RECOMMENDED ORDER

Pursuant to Section 6(b) of Executive Order 11491,
as amended, and Section 203.25(b) of the Regulations,
the Assistant Secretary for Labor-Management Relations
hereby orders that the Department of the Navy, Navy
Commissary Store Complex, Oakland, California shall:

1. Cease and desist from:

(a) Assisting a labor organlzatlon, which
is not a party to, or an intervenor in, a pending repre-
sentation proceeding which raises a question concerning
representation, in the conducting of a membership solicita-
tion campaign by permitting that labor organization
the use of its facilities in the same manner as permitted
a labor organization which is currently recognized as
the exclusive representative of its Commissary Store
employees.

2. Take the following affirmative action in order
to effectuate the purposes and provisions of the Order:

(a) Post at its facilities copies of the
attached notice marked "Appendix" on forms to be furnished
by the Assistant Secretary for Labor-Management Relations.
Upon receipt of such forms, they shall be signed by the
Commander of the U. S. Naval Air Station, Alemeda, California,
and shall be posted and maintained by him for sixty (60)
consecutive days thereafter, in conspicuous places, including
all places where notices to employees are customarily posted.
The Commander, U. S. Naval Air Station, Alemeda, Calfornia
shall take reasonable steps to insure that such notices
are not altered, defaced, or covered by any other material.

(b) Pursuant to Section 203.26 of the Regulations
notify the Assistant Secretary in writing within twenty (20)

Footnote 6/ continued.

consent election agreement merely waived a hearing on such
issues as jurisdiction and appropriateness of the units, etc.,
and would not have been the proper forum for litigation- of
the alleged objectionable conduct.
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days from the date of this Order as to what steps have

been taken to comply herewith.

TON S. STERNBURG S

Administrative Law Judge

Dated: January 29, 1976
Washington, D. C.
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APPENDIX
NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR RELATIONS IN THE FEDERAL SERVICE

WE hereby notify our employees that:

WE WILL NOT assist a labor organization, which is not a
party to a pending representation proceeding which raises
a question concerning representation, in the conducting
of a membership solicitation campaign by permitting that
labor organization to use our facilities in the same
manner as permitted a labor organization which is
currently recognized as the exclusive representative

of our Commissary Store employees.

(Agency or Activity)

Dated: By:

(Signature)

This Notice must remain posted for 60 consecutive days from
the date of posting, and must not be altered, defaced, or
covered by any other material.

If employees have any question concerning this Notice or
compliance with any of its provisions, they may communicate
directly with the Regional Administrator of the Labor-
Management Services Administration, U. S. Department of
Labor whose address is: Room 9061 Federal Office Building,
450 Golden Gate Avenue, San Francisco, Calfornia 94102.



U.S. DEPARTMENT OF LABOR
Orrice or AbsnistaaTIVE Law Junoss

WASHINGTON, D.C.
, 20210 REPORT AND RECOMMENDATION

........ Cececsccatacrsstccencaccacnsea, Statement of the Case
In the Matter of

This case arises under Executive Order 11491, as amended
(hereinafter also referred to as "Executive Order" or “Qrder“).
It was initiated by a complaint filed July 17, 1974 (Ass't.

NATIONAL LABOR RELATIONS BOARD,
REGION 17, AND NATIONAL LABOR
RELATIONS BOARD

Respondents Sec.'s Exh. 3) and amended complaint filed on August 22, 1974
Case No. 60-3721(CA) (Ass't. Sec's Exh. 2). Both the original complaint and the
and amended complaint alleged violations of Section 19(a) (1) and (4)
of the Executive Order. As amended, the complaint asserted
DAVID A. NIXON that Respondents acted with discriminatory motivation in render-
Complainant ing the professional appraisal of Complainant dated June 14, 1974;
ceteeecacaresnnan cecane cecescsesaneccan that the appraisal entailed a discriminatory, disparate test
applied to Complainant, pretextual in nature and more onerous
David A. Nixon, Esq. that applied to other employees in Region 17; that concerted,
National Labor Relations Board protected conduct of Complainant, including the filing of com-
Region 17, Suite 616, Fourth at plaints under the Executive Order and the filing of grievances
State, Two Gateway Center under the collective bargaining agreement of the National
Kansas City, Kansas Labor Relations Board Union, had been relied upon by Respondents
in said appraisal as the basis for Complainant's adverse
John L. Johnson, Esq. appraisal in derrogation of Complainant's rights under the
National Labor Relations Executive Order and specifically in violation of Sections 19 (a)
Board Union (1) and (4) of the Executive Order.
1536 Federal Office Building
1000 Liberty Avenue A hearing was held in Kansas City, Missouri, on October 8,
Pittsburgh, Pennsylvania 15222 9, 10 and 11, 1974, before the undersigned. All parties were
For the Complainant afforded full opportunity to be heard, to examine and cross-
examine witnesses and to introduce evidence bearing on the
George Norman, Esqg. issues involved and briefs were timely filed by the parties
National Labor Relations Board which have been carefully considered. 1/ Upon the basis of
1717 Pennsylvania Avenue, N.W. the entire record, 2/ including my observation of the witnesses
Washington, D.C. and their demeanor, I make the following findings of fact, con-
For the Respondents clusions and recommendations:

Before: WILLIAM B. DEVANEY

Administrative Law Judge 1/ Complainant and counsel for Respondents, Mr. Norman,
each submitted very comprehensive briefs which have been of
great assistance.

2/ Complainant filed with his Brief an "Appendix -

Motion" in which he moved that the transcript of testimony be
corrected as therein set forth. No opposition to Complainant's
Motion was filed by Respondents and Complainant's Motion to
Correct Transcript is hereby granted, except as hereinafter
noted. The correction of p. 6, 1. 12 should be changed from
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Background

ngid A. Nixon, the Complainant herein, is a GS-14 non-
supervisory attorney and has held this grade and rating since
February 1972. Two prior cases involved the annual appraisal
of Complainart for the appraisal period ending June 1972
[Case No. 60-3035(cA) (1973), A/SLMR No. 295 (1973), A/SLMR
No. 467 (1974), FLRC No. 73A-53] and for the appraisal period
ending June 1973 [Case No. 60-3449(CA) (1975)]. The back-
ground facts pertaining to complainant's employment
pistory were fully set forth in the decision of Judge Burrow
in Case No. 60-3035(CA) and in the decision of Judge Sternburg
in Case No. 60-3449(CA) and need not be repeated here in any
detail. Complainant's immediate supervisor during the period
covered by the appraisal of June 14, 1974, was Regional
Attorney Harry Irwig who has been his supervisor since January,
1971, and who, as Complainant's immediate supervisor, prepared

Footnote continued from page 2.

"is intended" to "constituted"; on p. 179, L. 2 the date "July 9"
should be changed to "August 9" in order that the requested
change on p. 179, L. 6 be consistent therewith; the requested
change on p. 218, L. 10 should be on L. 11; p. 218, L. 15 should
be L. 16; p. 243 L. 10 should be L. 11 and L. 18 should be

lines 19-20; p. 244 L. 12 should be L. 13; p. 253-254 lines

25-1 should change "December 6 memoranda, he wrote, 'The

matter which is part of the appraisal,' to "December 6 memoranda,
the matter which he wrote, and which is part of the appraisal";
p. 255 L. 1 ",rebuttable, of"; p. 330 L. 9 should be L. 10;

p- 331 L. 15 should be L. 16; p.331 L. 18 should be L. 19; p. 335
L. 4 should be L. 5; p. 335 L. 13 should be L. 14; p. 336 L. 20
should be L. 21; p. 356 lines 17 and 22 should be lines 18 and
22; p. 361 lines 21 and 25 should be L. 21 only; and p. 25 L.

25 should change "counsel" to "Council"; p. 364 L. 8 should be

L. 9; p. 538 lines 20 and 22 should be 20 and 21; p. 626 L. 18
should be L. 19; p. 656 L. 15 should be L. 16; page 682 L. 16
should be L. 15; p. 684 L. 21 should be lines 21-22; and

p. 742 L. 18 should be L. 19. 1In addition, on my own motion,

the following correction is made on page 64, line 19: insert

the word "not" at the end of the line following the word "do".
The corrections of the transcript hereby made are shown in

full in Appendix A, attached hereto and made a part hereof.
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the professional appraisal covering the period June 15, 1973,
to May 31, 1974, in which he recommended that Complainant be
rated "not well-qualified for GS-14 supervisor or any higher
position in this Agency" (Comp. Exh. 1, p. 10). A copy of
the appraisal prepared by Regional Attorney Irwig was trans-
mitted to Complainant on June 10, 1974 (Comp. Exh. 1la). The
Regional Director, Thomas C. Hendrix, by memorandum dated
June 14, 1974, concurred in the recommendation of Regional
Attorney Irwig and also recommended that Complainant "be
placed on the promotion register as not well qualified for

a position as a GS-14 supervisor, Assistant Regional Attorney,
Regional Attorney or Regional Director" (Comp. Exh. 1), and
transmitted therewith the Professional Appraisal of Complainant
to Eugene L. Rosenfeld, Assistant General Counsel, Division
of Operations-Management. 3/ The Executive Assistant to the
General Counsel, Robert H. Anderson, by memorandum dated

July 22, 1974, advised Regional Director Hendrix that after
review of the Professional Appraisal submitted, the Appraisal
Review Panel had placed Complainant on the register and in
categories indicated below:

"Grade GS-14 Supervisory Positions
"not well-qualified

"Assistant Regional Attorney Positions
"not well-qualified

"Regional Attorney Positions
"not well-qualified

"Regional Director Positions
Thot well-qualified" (Comp. Exh. 1lb, p.2).

Regional Director Hendrix transmitted a copy of the memorandum
of July 22, 1974, to Complainant by his memorandum dated
July 25, 1975 (Comp. Exh. 1llb).

As stated by Judge Sternburg in his decision in Case No.
60-3449 (CA) , on June 24 and 25, 1971, Regional Director Hendrix
and Regional Attorney Irwig had rated Complainant not qualified
for a GS-14 non-supervisory position. Thereafter, Local 17
NLRBU and Complainant filed grievances under the contract
grievance procedure and on November 15, 1971, Associate General
Counsel John Irving issued his decision in which he found merit

3/ Complainant did not exercise the contractual right
to file exceptions to the appraisal to the Appraisal Review
Panel. [Joint Exh. 1, A VI, Sec. 3(d), p. 20; Tr. 300,
302-303).



to the grievances and ordered that a supplemental appraisal
be issued. Following the submission of a generally com-
plimentary appraisal, Complainant was promoted to GS-14
non-supervisory attorney in February 1972. In June, 1972,
Regional Attorney Irwig and Regional Director Hendrix
accorded Complainant a Professional Appraisal as "not
qualified to be a supervisory GS-14 attorney", which appraisal
was the subject of the Complaint in Case No. 60-3035(CA).

In June 1973, Regional Attorney Irwig and Regional Director
Hendrix issued a Professional Appraisal of Complainant as
"not-qualified" for supervisor GS-14 position", which appraisal
was the subject of the Complaint in Case No. 60-3449(CA).

At the hearing in this case, the parties were not per-
mitted to relitigate facts litigated in Case No. 60-3035(CA)
or 60-3449(CA); however, both parties were given leave to
call to the attention of the undersigned any portions of
the testimony or evidence in the prior cases deemed relevant
and material for background purposes and each party has .
directed attention to prior, specifically identified, testi-
mony and evidence and due consideration has been given to all
such material to which attention has been directed.

Contentions and Issues

1. Claimant's Contentions

In his brief (hereinafter referred to as "Comp. Br.")
Complainant states his contention, and the issues to be decided,
as follows:

Complainant contends that the Appraisal,
both by reason of its express written con-
tent and by reason of the state of mind of
the Respondents' agents in their preparation .of
the Appraisal, constituted conduct prohibited
by Sections 19(a) (1) and 19(a) (4) of Executive
Order 11491, more particularly, that Respondents’
act of expressly citing and relying upon Com-
plainant's concerted and protected activities
of filing grievances under the collective
bargaining agreement and complaints under
the Executive Order necessarily had a prohibited,
chilling effect, violative of the Order (Comp.
Brief, p. 2.,see also, p. 26).
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It is further contended that the
charged agents prepared the Appraisal
with a deliberate discriminatory design,
bent upon fashioning colorable pretextual
basis for an appraisal adverse to Complainant
in reprisal for Complainant's pursuit of
rights assured by the Executive Order.
(Comp. Brief, p. 2. See, also, p. 27).

2. Respondent's Statement of the Issues.

In their Brief (hereinafter referred to as "Res. Br.")
Respondents, while stating the issues somewhat differently, view
the issues essentially as Complainant views the issues. Res-
spondents state the issues as follows:

Did Respondents act with discriminatory
motivation in rendering the appraisal of
June 19742

Did the content of the appraisal entail
a discriminatory test, pretextual in nature? 4/

Did Respondents expressly rely upon
Complainant's concerted, protected conduct,
including his filing complaints (under the
Order) and grievances? (Res. Br. p.2, II,
A-C).

4/ Respondents included the word "disparate" and the
phrase "more onerous than applied to other employees of
Region 17" (Res. Br. p.2, II. B). Although this is the
phraseology of the complaint, Complainant at the outset of
the hearing waived, solely for the purpose of this proceeding,
access to co-worker Wacknov's appraisal and, as noted, Com-
plainant, in his statement of the issues, does not assert that
he was accorded disparate treatment as the result of a stand-
ard more onerous as to him than applied to other employees of
Region 17. The paucity of evidence bearing, even remotely,
on comparative standards persuades me that Complainant's
statement of the issues is proper and quite correctly
delineates the issues for determination in this proceeding.



Findings and Conclusions

At the outset, it must be emphasized that the proscription
of Sections 19(a) (1) and (4) is that

"Agency management shall not -

(1) interfere with, restrain, or
coerce an employee in the exercise
of the rights assured by this Order;

* * * *

(4) discipline or otherwise dis-
criminate against an employee
because he has filed a complaint or
given testimony under this Order;"

Only to the extent of determining whether the grounds for the
adverse appraisal were pretextual in naure is either the merits
or wisdom of the appraisal subject to review in a complaint pro-
ceeding; and discriminatory motivation is actionable under the
Order only if agency management has interferred with, restrained,
or coerced complainant in the exercise of rights assured by the
Order which are, basically, as set forth in Section 1 of the
Order, the right, freely and without fear of penalty or reprisal,
to form, join, and assist a labor organization or to refrain
from any such activity. Of course, any discipline or other
discrimination against Complainant because he has filed a com-
p;?i?t under the Order would constitute a violation of Section
19(a) (4).

I. The 19(a) (4) Allegation

Regional Attorney Irwig in the Appraisal stated,

"On May 23, Mr. Nixon received a com-
munication from Assistant General
Counsel Eugene L. Rosenfeld to which
were attached copies of memoranda from
Chief Administrative Law Judge Goslee
and Administrative Law Judge Wagman.

In substance, the attachments concerning
certain allegedly contumacious conduct in
which Mr. Nixon engaged during the hear-
ing in the Stephens case referred to
above. Mr. Rosenfeld's memorandum asked
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for Mr. Nixon's comments concerning

this matter by May 30. Inasmuch as

the matter is before the General Counsel,

I am not commenting on the contents of

this communication. .." (Comp. Exh. 1, p.8).

The statement of the Regional Attorney to this point was beyond
reproach; however, he continued, stating,

"... Nonetheless, I feel free to express
my opinion of Mr. Nixon's action upon
receipt of this communication.

"It seems to me that any competent attorney
receiving such a communication would bear
in mind that he was expressly given an
opportunity to state his view of the in-
cident involved, would realize that no
disciplinary action had been taken, would
consider the matter fully, would state
his view of the incident, and withhold
any further steps on his part until he
knew what, if any, action concerning the
matter was taken by the General Counsel.

"Mr. Nixon did not do so. Instead, at
9:12 a.m. on May 23 (or within at the

most one hour after he presumably received
Mr. Rosenfeld's communication) he notified
Director Hendrix of his intention to file
a complaint against the Agency under
Executive Order 11491 based on Mr. Rosenfeld's
communication... There is no question but
that Mr. Nixon is entitled, as a matter of
right, to file a complaint under Executive
Order 11491 anytime he so desires, regardless
of its merits or lack of merit. But this
hasty action, without waiting to see what,
if any, action the General Counsel might.
take, and even before responding to

Mr. Rosenfled's communication, does not
speak well of him as a competent attorney,
which he claims to be. Rather, it shows
that he acts on impulse and before all

the facts are available to him." (Comp.
Exh. 1, p. 8).

The Regional Attorney was correct in his statement that
Complainant has the absolute right to file a complaint under



the Executive Order. The adverse comment and criticism of
Complainant because he did so; and because he had not
withheld such action pending action by the General Counsel,
was, however well intended, a direct effort to circumscribe
Complainant's ungualified right to file a complaint under

the Order and the adverse criticisum of Complainant because

he gave notice of intention to file, and subsequently did

file on May 28, 1974 (Res. Exh. 5), a complaint under the
Order violated Section 19(a) (4). The Regional Attorney con-
cluded, in the Appraisal, that because Complainant filed a
charge under the Order before he, the Regional Attorney, con-
sidered it appropriate, the Complainant had demonstrated that
he was not a competent attorney and that Complainant acts on
impulse. An adverse Professional Appraisal because Com-
plainant filed a complaint under the Order cannot be equated

to comment or criticism of case handling also made the subject
matter of a grievance, National Labor Relations Board, Region 17,
and National Labor Relations Board and David A. Nixon, Case

No. 60-3449(CA) (1975), since the adverse comment was grounded
on the fact that Complainant had filed a complaint under the
Order. Discrimination against an employee because he has filed
a charge under the National Labor Relations Act is a violation
of the essentially like provision of §8(a) (4) of that Act.
Friedman-Harry Marks Clothing Co., Inc., 1 NIRB 411, enf'd

301 U.S. 58 (1937); Snow Company, 41 NLRB 1288 (1942). The
inevitable chilling effect of the action of the Regional Attorney
on the right of Complainant, or any other employee, to the free
and unimpaired exercise of rights assured by the Executive
Order was clear, direct and unmistakable. By basing Com-
plainant's adverse appraisal, in part, on the fact that Com-
plainant had filed a complaint under the Order, the Regional
Attorney also interferred with, restrained, and coerced
Complainant in the exercise of the rights assured by the Order
in violation of Section 19(a) (1). The recommendation of the
Regional Attorney was approved by the Regional Director and,
ultimately, by the Appraisal Review Panel. Accordingly,

an appropriate order will be recommended to remedy this
violation. 5/

5/ Complainant did respond to the memorandum of Assistant
General Counsel, Rosenfeld (Comp. Exh. 15) and the General
Counsel, Peter G. Nash, by memorandum dated August 9, 1974
(Res. Exh. 2), while expressing concern, declined to discipline
Complainant. Careful consideration has been given Complainant's
assertions of untrustworthiness of Respondent's witnesses
Irwig and Hendrix (Comp. Brief p. 23) which assertion I find
to be without merit. For example, Mr. Irwig testified that he
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It is fully recognized that Complainant also asserts
that the mere reference by the Regional Attorney to grievances
filed by Complainant violated the Order. The same contention
was raised in Case No. 60-3449(CA), and I find, as Judge
Sternburg there found, that comments by the Regional Attorney
as to case handling, even though made the subject of a grievance,
is not immunized from fair comment in a professional appraisal.
I fully agree with the conclusion of Judge Sternburg that,

"In such circumstances, the subject
matter of Mr. Nixon's grievances

by their very nature became an in-
tegral part of the case itself and
are accordingly subject to fair com-
ment or criticism." [National Labor
Relations Board, Region 17, and
National Labor Relations Board and
David A. Nixon, Case No. 60-3449(CA)
(1975) at p. 10].

Accordingly, such matters will be considered hereinafter in
relation to the overall appraisal.

Footnote continued from page 9.

had examined the transcript of testimony in the Stevens case
(Tr. 528-529) on or about May 23, 1974, and Complainant in-
dicated that he intended to impeach this witness on this score
because Complainant had the transcript in his possession

(Tr. 529); however, Complainant testified that he first sought
the transcript on May 24, 1974, the day after he received the
Rosenfeld memorandum (Tr. 719); that the transcript was not
located initially; and that late on May 24, he was called to
Mr. Hendrix's office and Mr. Irwig told him the transcript,
which had been misfiled, had been found and the transcript

was then delivered to Complainant (Tr. 726-727). As the
asserted basis for impeachment was the lack of access to the
transcript, because in the exclusive custody of Complainant,
Complainant's own testimony refutes the basis for the assertion.
If, to the contrary, Complainant implies that, despite their
testimony, consideration was, in fact, given to the merits

of the issue raised by the Rosenfeld memorandum, the record,
including the Appraisal, is devoid of any support whatever for
such contention.
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II. The Section 19(a) (1) Allegation

Complainant has asserted that his Appraisal of
June 1974, was prepared with a deliberate discriminatory
design, was based on assertions pretextual in nature and
in reprisal for Complainant's pursuit of rights protected
by the Executive Order.

During the appraisal period involved herein, Complainant

was designated, and acted as, chief spokesman for Local 17,
NLRBU, in negotiations on compensatory leave (Comp. Exh. 22)
out of which a mutually acceptable statement was issued by
the Regional Director on January 10, 1974 (Comp. Exh. 29).

There is no evidence or testimony indicating any union animus.

Indeed, the statement on compensatory leave as issued on
January 10, 1974, reflects proposals urged by Complainant.
Nor was there any comment in the Appraisal which implies
the slightest animosity toward Complainant because of his
activity on behalf of Local 17. Complainant's claim for
compensatory time, which did invoke the comment of Regional
Attorney Irwig, is discussed hereinafter. At this point,

suffice it to say that the evidence does not convince me that

this related to, or was ever injected into the negotiations
on compensatory leave. On September 17, 1973, Regional

Director Hendrix submitted to Mr. R. Anthony Murphy, Prsident

of Local 17, a draft of a memorandum on the subject of com-
pensatory leave which he had previously discussed with

Mr. Murphy (Comp. Exh. 21). On the same day, September 17,
1973, Complainant and seven other field attorneys signed a
petition requesting a day of compensatory leave for any
field attorney who travels or works on a Sunday or holiday
(Comp. Exhs. 20, 21, 22, p.3). The statement on compen-
satory leave which resulted from the negotiations, in which
Complainant was chief spokesman for Local 17, was issued
January 10, 1974. Complainant's claim for time arose on
February 15, 1974, and thereafter.

The Regional Attorney stated in the Appraisal of Com-
plainant, in part, as follows:

"... His work performance has been as
erratic as it was during prior
periods. One piece of work may be
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quite acceptable, 6/ while the next
shows serious deficiencies. This
makes it necessary for me to super-
vise him in a substantially more
detailed manner than should be nec-
essary. This is evident from a
perusal of certain Appendices to this
appraisal. As can also be seen from
this appraisal, he seems to be unable
to recognize problem areas in case
handling, and he seems to be either
unwilling or unable to carry out
instructions. Similarly, he seems

to be unwilling to accept responsi-
bility for his work product.

"He has claimed that instructions
given him were not, in fact, given;
that he understood something different;
and, he has claimed that he had a con-
versation concerning a certain case-
handling matter of which the other
party to the conversation has no recol-
lection. I note that in all these
instances no third party was present."
(Comp. Exh. 1, p. 1).

* * * *

... It seems to me that he lacks the
stability and the modicum of humility
which a supervisor must have if he is
to work harmoniously with staff members
under his supervision and to develop
their full potential. Moreover, I con-
sider it not at all unlikely that he
would use the same kind of intemperate
language against his subordinates if a
difference of opinion were to arise
between them, and such differences are
unavoidable.

6/ Complainant exhibited a high degree of professional
competence in the trial of this proceeding and in his Brief
and conducted himself throughout in a manner fully consistent
with the highest legal standards and decorum. The fact that
I do not accept all of Complainant's contentions, or, indeed,
find some to be without merit, does not lessen his profession-
alism in urging them. This is, after all, the essence of an
adversary system.
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"In view of the foregoing, I am con-
strained to recommend that Mr. Nixon
be rated Not Well-Qualified for GS-14
supervisor or any higher position in
this Agency." (Comp. Exh. 1, p. 10).

The Regional Director stated, in part, as follows:

"I have reviewed the enclosed appraisal.
The Narrative Comment appears to be
accurate and is fully documented. With-
out attempting to assign particular weight
to any one of the illustrative instances
Mr. Irwig sets forth, I conclude that it

is clear that Mr. Nixon's performance has
not significantly changed from that covered
by prior appraisals. Based upon my review,
it is my opinion that Mr. Nixon has not
not demonstrated that he is ready to under-
take the duties and responsibilities of
supervision. ..." (Comp. Exh. 1)

In order to determine whether the Appraisal was prepared
with a deliberate discriminatory design and was based on
assertions pretextual in nature, the illustrative instances
set forth as the basis therefor have been carefully examined:

a. Connell Typesetting Company. The comments of the
Regional Attorney concerning the form and adequacy of Com-
plainant’s draft of proposed dismissal language shows no dis-
criminatory design and was not pretextual in nature. Of course,
it was the Regional Attorney who deemed the draft inadequate;
but it was the duty and responsibility of the Regional Attorney
to be satisfied that such documents meet the requirements and
standards of the Agency.

b. Stephens Produce Co. The first matter commented on
by the Regional Attorney concerned Complainant's draft of
Response In Opposition to Objection to Petition to Revoke
Subpoena which had been served on a Board agent. Again, it was
the responsibility of the Regional Attorney to insure that such
documents are in form and content satisfactory to him and the
final version is vastly different from the initial draft. The
disagreement concerns the oral instruction given by the Regional
Attorney on August 22, prior to Complainant's preparation of
the August 22, draft. Complainant in a memorandum dated
August 25, 1973, asserted that no "explicit statement" was made
that he was to assert that the 5 day period was not applicable
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to the subpoena involved; however, Complainant in his testi-
mony conceded that the Regional Attorney had, at least, stated
that such an argument might be made, although he had stated
that he didn't know how successful it might be. Rather than
"belying" the Appraisal, Complainant's testimony, while deny-
ing the emphasis given, gives support to it. Weighing all
factors, I fully credit the statement of the Regional Attorney
that he told Complainant on August 22, to assert that the
five-day period was not applicable with respect to subpoenas
served on a Board Agent and that in such a case, the period
begins to run when the General Counsel denies the request

for permission to testify, as stated in the Regional Attorney's
memorandum of August 23, 1973. Accordingly, I find nothing
indicating a discriminatory design nor were the comments pre-
textual in nature.

Thereafter, on August 24, 1973, the Regional Attorney
wrote a memorandum to Complainant in which Complainant was
rebuked for taking Respondent's Objections to Petition to
Revoke Subpoena with him to Moberly, Missouri without for-
warding the Objections to the Chief Administrative Law Judge
or without placing a copy in the formal file, as requested,
which had required that the Regional Attorney call counsel
for Respondent to obtain a copy of Respondent's Opposition,
dispatch a clerical employee to the Attorney's office to
pick up the copy, make required additional copies and mail
them to Washington. There was nothing pretextual about the
cause which give rise to the memorandum nor can I discern
any discriminatory design in the statement that "none of
this would have been necessary had you used the kind of
thoughtfulness which, in my opinion, can, and should, be
expected of an attorney of your grade and length of service."
This is not very much different than a partner in a law
firm who has failed to file or serve a document and a senior
partner is suddenly thrust into a position similar to that
faced by the Regional Attorney. You do not expect a partner
to permit this to occur; nor should a Regional Attorney
expect one of his senior and more experienced attorneys to
permit this to occur. Complainant, however, took violent
exception to the Regional Attorney's memorandum and responded
by a three page memorandum dated August 31, 1973, in which
he denominated the memorandum as "Respondents' Continued Acts
of Discrimination, Cases Nos. 60-3035(CA) and 60-3449(C)" and
sent copies thereof to Edmund L. Burke, Area Administrator,
U.S. Department of Labor, Peter G. Nash, General Counsel and
George Norman, Counsel for Respondents, National Labor
Relations Board. The Regional Attorney stated in the Appraisal
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that he was at a loss to understand why Complainant sent

a copy of his memorandum to the Regional Administrator.

The decision of Assistant Secretary in Case No. 60-3035(CA)
had issued on August 6, 1973, A/SLMR No. 295 (The Order,
inter alia, Staying Remand was issued September 28, 1973).
The complaint in Case No. 60-3449(CA), initially filed

July 26, 1973, was then pending but Notice of Hearing had

not issued (Notice of Hearing issued October 17, 1973).
Although Complainant stated in his memorandum of August 31,
1973, that he wished "to put the officers of Labor-Manage-
ment Relations of the U.S. Department of Labor on notice of
this latest and discriminatory reprisal" and "to flag the
attention of said officers the urgent need for immediate
appropriate affirmative action on my pending complaint",
Complainant took no action to amend his complaint in either
60-3035 or 60-3449 nor did he file a charge based on such
asserted "discriminatory reprisal" and, certainly, the
Regional Attorney was correct that sending the Regional
Administrator a copy of a memorandum, rather than taking

some appropriate action to raise the asserted "discriminatory
reprisal", was difficult to understand. Even though it is
appreciated that Complainant's purpose may have been some-
what different, namely, as he stated, to urge action on his
pending complaints, the comment of the Regional Attorney does
not, in any event, show any discriminatory design; nor does
the Regional Attorney's response of September 6, 1973, a

copy of which was also forwarded to the Regional Administrator,
the General Counsel and Mr. Norman.

c. Hollister, Incorporated. On October 18, 1973, Com-
plainant submitted a memorandum to the Regional Attorney con-
cerning language of a Settlement Agreement which he recommended
be approved. The language was set forth on an attached Settle-
ment Agreement form as follows:

"NON-ADMISSION OF GUILT --

By entering into this Agreement, the
Charged Party does not admit having
committed any unfair labor practice."

The Regional Attorney replied the same day that the language
proposed was acceptable in this case except the heading "NON-
ADMISSION OF GUILT" which he stated the Regional Director
would not accept. The Regional Attorney further stated that
in view of intervening events (additional charges had been
filed against Hollister) the matter seems to have become
academic, at least for the time being; but to bear this in
mind and if appropriate advise respondent's counsel of the
regional position.
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On or about October 18, 1973, Counsel for Hollister,
Mr. Newman, called the Regional Director who gave Complainant
the following transmittal slip, which was undated,

"By entering into this agreement
the Charged Party does not admit to
having violated the National Labor
Relations Act.

"Newman called
I said O0.K."

On or about January 29, 1974, settlement was renewed and Com-
plainant submitted to the Regional Attorney a Settlement Agree-
ment, apparently the same document he had attached to his
October 18, 1973, memorandum, which, in any event, again con-
tained a "NON-ADMISSION OF GUILT" heading. By memorandum
dated January 29, 1974, the Regional Attorney reviewed his
prior advice of October 18, 1973, that such a heading was not
acceptable; stated that an undated pink slip in the Regional
Director's handwriting was to the same effect and indicated
that the Regional Director had advised Mr. Newman, attorney
for Hollister, accordingly; and that the Regional Director
had reaffirmed his position. Accordingly, the Regional
Attorney suggested that Complainant call Mr. Newman and advise
him that if he were unwilling to settle without such a clause,
a complainat would be issued. Complainant called Mr. Newman
who told Complainant that the Regional Director on October 18,

1973, had, indeed, refused to agree to the "NON-ADMISSION OF
GUILT" heading.

Although the Regional Attorney stated at this point of
the Appraisal that,

"This claimed misunderstanding on
Mr. Nixon's part would seem to
detract from his claim of a perfect
memory referred to elsewhere in this
appraisal." (Comp. Exh. 1, p. 3)

It is recognized that this entire matter, as well as other matters,

was used by the Regional Attorney to illustrate and to justify
his statements, inter alia, that it is necessary to supervise
Complainant in a substantially more detailed manner than should
be necessary; that Complainant seems either unwilling or un-
able to carry out instructions; that 