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PREFACE
This Volume of Rulings on Requests for Review of the Assistant Secretary of 

Labor for Labor-Management Relations Pursuant to Executive Order 11491, As 
Amended, covers the period from July 1, 1975, through June 30, 1977. It is 
comprised of letters containing the Rulings by the Assistant Secretary in consid­
eration of Requests for Review of actions by Regional Administrators; and the 
actions of the Assistant Regional Administrators.
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NUMERICAL TABLE OF RULINGS ON REQUESTS FOR REVIEW OF THE ASSISTANT SECRETARY 
SHOWING DATE ISSUED, AREA OFFICE CASE NUMBER(S)> TYPE OF CASE AND ACTION

R/R No.
534

535

536

537

538

CASE NAME

539

Veterans Administration Hospital 
New Orleans, Louisiana
Department of Transportation 
National Highway Traffic 
Safety Administration

Department of the Navy, Navy 
Regional Medical Center, 

Bremerton, Washington

Bonneville Power Administration 
Portland, Oregon
Northern Division, Naval Facilities 
Engineering Division,
U.S. Naval Base
General Services Administration 
Region 3

DATE ISSUED 
7-1-75

7-1-75

7-1-75

7-9-75

7-21-75

7-21-75

AREA OFFICE 
CASE NO(S).
64-2464

22-5739

71-3139

71-3239

20-4749

22-5830

TYPE OF CASE */ 
ULP

ULP

CU

GA

ULP

ULP

ACTION
Request
Denied
Request
Denied

Request
Denied

Request
Denied

Request
Denied

PAGE

50

52

54

57

Remanded 59 
for Hearing

AC = Amendment of Recognition
CHALL = Challenged Ballots Resolution
CU = Clarification of Unit
DR = Decertification of Exclusive Representative
GA = Grievability or Arbitrability
MISC = Miscellaneous
OBJ = Objections to Election
RA = Certification of Representative (Activity Petition)
RO = Certification of Representative (Labor Organization Petition)
S = Standards of Conduct
ULP = Unfair Labor Practice
UC = Unit Consolidation



540 Puget Sound Naval Shipyard 7- 1 -75 71-3138 
Bremerton, Washington

541 Internal Revenue Service 7-24-75 50-11139 
Chicago District
Chicago, Illinois

542 Department of Transportation 7-24-75 63-5404 
Federal Aviation Administration
Aircraft Services Base 
Ok1ahoma C i ty, Ok1ahoma

543 Military Ocean Terminal 7-24-75 40-6072 
Sunny Point
Southport, North Carolina

544 General Services Administration 7-24-75 22-5757 
Region 3

545 Veterans Administration Center 7-24-75 35-3253 
Bath, New York

546 U.S. Department of Commerce, 7-24-75 63-5457 
Maritime Administration,
Beaumont Reserve Fleet,
Beaumont, Texas

547 General Services Administration 7-24-75 22-5775 
Region 3

548 Defense Mapping Agency, 7-25-75 31-7566 
Topographic Center
Providence, Rhode Island

AREA OFFICE
R/R No. __________ CASE NAME____________  DATE ISSUED QASE NO(S). TYPE OF CASE 

ULP

ULP

GA

GA

ULP

CU

ULP

ULP

GA

Request
Denied
Request
Denied

ACTION

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Remanded 
to RA

61

63

66

69

71

73

e a g e

75

76

78

549

550

Headquarters, Ogden Air Logistics 
Center, Hill Air Force Base 

Ogden, Utah
U.S. Army Missile Command (MICOM) 
Redstone Arsenal, Alabama

7-25-75

7-25-75

61-2482

40-5739

ULP

Obj

Request
Denied

Request
Denied

83

85



551 United State Department of
Agriculture, Forest Service 

Berke 1 ey, Ca 1 i fomia
552 Defense Supply Agency 

Defense Contract Administration
Services Region 

Los Angeles, California
553 Naval Air Rework Facility 

Naval Air Station,
Jacksonville, Florida

554 U.S. Department of Army 
Picatinny Arsenal 
Dover, New Jersey

555 Massachusetts National Guard 
Boston, Massachusetts

556 Puget Sound Naval Shipyard 
Bremerton, Washington

557 Puget Sound Naval Shipyard 
Bremerton, Washington

558 Defense Contract Administration
Services Region 

Los Angeles, California
559 United States Department of Army,

Headquarters 
Army Materiel Command 
Alexandria, Virginia

560 Navy Regional Finance Center 
Department of the Navy

561 Treasury Disbursing Center 
Austin, Texas

562 Department of Health, Education
and Welfare 

Social Security Administration 
Bureau of Field Operations

R/R No. __________ CASE NAME___________
AREA OFFICE

DATE ISSUED CASE NO(S), TYPE OF CASE ACTION

8-11-75

8-11-75

8-13-75

8-13-75

8-13-75

8-13-75

8-22-75

8-22-75

8-22-75

8-22-75

8-25-75

8-25-75

70-4668

72-4946

42-2744

32-3619

31-9108

71-3313

71-3232

72-4953

22-5819

22-5749

63-5395

40-6113

ULP

ULP

ULP

RO

ULP

ULP

ULP

ULP

ULP

ULP

ULP

AC

Request
Denied

Request
Denied

PAGE

87

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied

88

Remanded 90
for Hearing

91

96

97

Remanded 98
for Hearing

99

101

103

105

106



563

564

R/R No. CASE NAME

565

566

567

568

569

570

571

572

573

574

Social Security Administration 
Northeast Program Center

Department of the Air Force, Air 
Force Plant Representative 
Office (AFPRO),

Air Force Contract Management 
Division,

Cincinnati, Ohio

U.S. Civil Service Commission 
Philadelphia Regional Office

U.S. Department of Agriculture 
Washington, D.C.

Vicksburg District Corps of 
Engineers 

Vicksburg, Mississippi
Charleston Naval Shipyard 
Charleston, South Carolina
U.S. Department of the Navy 
Norfolk Naval Shipyard 
Portsmouth, Virginia
Treasury Disbursing Center 
Austin, Texas
U.S. Customs, Region IV 
Miami, Florida
Supervisor of Shipbuilding 
Conversion and Repair, U.S.N.
Department of the Treasury 
U.S. Customs Service, Region VIII

USAF-924th TA Group, 705th TATS 
Ellington AFB, Texas

DATE ISSUED

8-25-75

8-25-75

8-25-75

8-28-75

8-28-75

8-28-75

8-28-75

8-27-75

9-12-75 

9-12-75 

9-12-75 

9-12-75

AREA OFFICE 
CASE NO(S).
30-5974

53-7667

20-4849

22-5821

41-4077

40-5988

22-5765

63-5451

42-2711 

22-5860 

73-619 

63-5283

TYPE OF CASE 
ULP *

ULP

ULP

ULP

ULP

ULP

ULP

ULP

ULP

ULP

ULP

ULP

Request
Denied

Request
Denied

action

Request
Denied

Request
Denied

Request
Denied
Request
Denied
Request
Denied
Request
Denied

PAGE
108

110

Request
Denied

Remanded 
for Hearing

Request
Denied

112

114

116

Remanded 
for Hearing

119

121

123

124

126

127



1.'

575 Wiregrass Metal Trades Council and
International Union of Operating 
Engineers, AFL-CIO, Local 395 

Fort Rucker, Alabama

576 Navy Commissary Store Complex 
San Diego, California

577 Veterans Administration 
Data Processing Center 
Austin, Texas

578 Veterans Administration Hospital 
Houston, Texas

579 VA Data Processing Center 
Austin, Texas

580 U.S. Army Electronics Command (ECOM) 
Fort Monmouth, New Jersey

581 National Archives and Records
Service

General Service Administration
582 Department of the Army

81st U.S. Army Reserve Command 
Atlanta, Georgia

583 National Science Foundation 
Washington, D.C.

584 Keesler Technical Training Center 
Keesler Air Force Base, Mississippi

585 U.S. Department of the Army 
Civilian Career Management
Field Agency

586 State of Nevada Air National Guard 
Carson City, Nevada

R/R No. __________ CASE NAME____________
AREA OFFICE

DATE ISSUED CASE NO(S). TYPE OF CASE ACTION
9-12-75

9-30-75

9-30-75

9-30-75

9-30-75

9-30-75

9-30-75

9-30-75

9-30-75

9-30-75

9-30-75

9-30-75

40-6009

72-5250

63-5450

63-5434

63-5449

32-3938

22-5904

40-5249

22-3870

41-4017 

32-3934

70-4595

ULP

ULP

ULP

ULP

ULP

ULP

GA

RO

RO

ULP

ULP

ULP

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Granted

Request
Denied

Request
Denied
Request
Denied

Request
Denied

PAGE
128

130

Remanded 131
for Hearing

133

134

136

137

141

143

146

147

Remanded 1̂ 9 
for Hearing



587

588

589

590

591

R/R No. CASE NAME

592

593

594

595

596

597

598

Naval Support Activity 
Long Beach, California

Supervisor of Shipbuilding 
Conversion and Repair, U.S.N.
Veterans Administration Hospital 
Montrose, New York

Veterans Administration 
Regional Office 
Chicago, Illinois
Department of Health, Education and 
Welfare

Social Security Administration 
Northeastern Program Center 
Flushing, New York
General Services Administration 
Region 5
Chicago, Illinois
National Ocean Survey, NOAA 
Department of Commerce

Defense/Air National Guard 
Camp Mabry, Austin, Texas
Veterans Administration Hospital 
Montrose, New York

Headquarters, U.S. Army 
Materiel Command

Department of the Navy 
Naval Air Station 
Lakehurst, New Jersey

U.S. Department of Army,
Pueblo Army Depot 
Pueblo, Colorado

AREA OFFICE
DATE ISSUED CASE NO(S).
9-30-75

9-30-75

9-30-75

9-30-75

9-30-75

72-5267

9-30-75

10-21-75 

10-21-75 

10-21-75 

10-23-75 

10-23-75

10-29-75

22-5954

30-5096

50-13020

30-6007

50-13011

22-5880

63-5603

30-6109

22-5939

32-3859

61-2386

TYPE OF CASE 
RO

ULP

AC

ULP

GA

ULP

GA

ULP

RO

ULP

RO

GA

Request
Denied
Request
Denied

Request
Denied

Request
Denied

ACTION

Request
Denied

Request
Denied

Remanded 
for Hearing

Request
Denied

Request
Denied

Request
Denied
Request
Denied

Remanded 
to RA

150

152

154

155

157

PAGE

160

163

165

167

168

170

174



599 United States Information Agency 10-30-75 
Washington, D.C.

600 Mare Island Naval Shipyard 10-31-75 
Vallejo, California

601 Pennsylvania Air National Guard 10-31-75

R/R No. __________CASE NAME_____________  DATE ISSUED

602 Pennsylvania Army National Guard 10-31-75

603 U.S. Army Medical Department 11-6-75 
Activity
Aberdeen Proving Ground, Maryland

604 Headquarters, U.S. Army Materiel
Command

U,S. Department of the Army 10-23-75

605 Department of Defense 11-6-75 
Scott Air Force Base
Belleville, Illinois

606 U.S. Department of State, Agency 11-25-75 
for Intentational Development

607 Veterans Administration Center 11-25-75 
Bath, New York

608 Community Services Administration 11-25-73 
Region II, New York

609 Department of HEW, Social Security 11-25-75
Admini s tra ti on 

Northeastern Program Center

610 Department of Health, Education 11-25-75
and Welfare 

Social Security Administration 
Great Lakes. Program Center

AREA OFFICE 
CASE N0(S).

22-5903

70-4715

20-5072

20-5071

22-5759

TYPE OF CASE ACTION

22-5900

50-13019

22-5853

35-3551

30-6074

30-6072

50-13024

ULP

ULP

ULP

ULP

RO

ULP

GA

.ULP

ULP

GA

GA

ULP

Remanded 
for Hearing

Request
Denied
Request
Denied

Request
Denied
Request
Denied

Request
Denied

Request
Granted

Remanded 
for Hearing

Request
Denied

Request
Granted
Request
Denied

Request
Denied

PAGE
177

179

180

182

183

186

187

190

192

193

198

202



611 U.S. Civil Service Commission

612 U.S. Department of Interior 
Bureau of Indian Affairs 
Wahpeton Indian School 
Wahpeton, North Dakota

613 Department of Transportation 
Federal Aviation Administration 
Rocky Mountain Region
Denver, Colorado

614 Department of the Air Force 
Headquarters, Tactical Air Command 
Langley Air Force Base, Virginia

615 U.S. Department of the Army
U.S. Materiel Command, Headquarters

616 Community Services Administration

617 Fayetteville Chapter, Professional 
Air Traffic Controllers Organiza­
tion, MEBA, AFL-CIO, (Federal 
Aviation Administration, Fayette­
ville Tower
Fayetteville, North Carolina)

618 U.S. Army
Fort Lewis, Washington

619 New York Air National Guard 
106th Fighter Interceptor Wing

620 Department of Health, Education,
and Welfare 

Social Security Administration 
Baltimore, Maryland

AREA OFFICE
DATE ISSUED CASE NO(S).
11-25-75

11-25-75

11-25-75

11-25-75

11-25-75

11-25-75

12-8-75

12-11-75

12-11-75

12-11-75

30-6103

60-3974

61-2592

22-6261
22-6263

22-6280

22-5908

40-6504

71-3453

30-6111

22-5983

TYPE OF CASE 
ULP

GA

ULP

ULP

ULP

GA

ULP

RO

ULP

ULP

Request
Denied
Request
Denied

ACTION-

Request
Denied

Request
Denied

Request
Denied
Request
Denied

Request
Denied

Request
Denied
Request
Denied

Request
Denied

204

206

PAGE

209

210

212

213

216

217

218 

220

8



621 National Treasury Employees Union, 12-16-75 
Chapter 10
Internal Raesremie Service 
Chicago, Illinois

622 Veterans Administration 12-23-75 
Veterans Administration Hospital
Montgomery, Alabama

623 American Federation of Government 12-23-75
Employees, AFL-CIO 

Marine Corps Recruit Depot Exchange 
San Diego, California

624 United States Air Force, 12-23-75 
Aerospace Guidance and Metrology
Center

Newark Air Force Station
625 Veterans Administration Data 12-23-75

Processing Center 
Austin, Texas
Puget Sound Naval Shipyard 12-23-75
Bremerton, Washington

627 Veterans Administration Hospital 12-23-75- 
Montrose, New York

628 U.S. Department of the Army 12-23-75 
U.S. Army Electronics Command 
Fort Monmouth, New Jersey

629 Department of Health, Education, 12-29-75 
and Welfare

Social Security Administration 
Bureau of District Office Operations 
San Francisco Region

630 Jose L. Ruiz, Complainant 1-7-76 
Local R14-22, NAGE, Respondent

R/R No. __________ CASE NAME____________  DATE ISSUED
AREA OFFICE 
CASE NO(S).
50-13004

40-6562

72-5382

53-7923

63-4708

71-3480

30-6183

32-4014

70-4599

TYPE OF CASE

ULP

CU

ULP

ULP

DR

GA

RO

ULP

GA

63-5619 ULP

Requejst
Denied

ACTION

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied

Request
Denied

Request
Denied

PAGE
222

225

227

228

230

231

233

235

237

240

I



631 Department of Health, Education,
and Welfare 

Social Security Administration 
Baltimore, Maryland

632 Veterans Administration 
Regional Office
New York, New York

633 U.S. Department of Agriculture 
Agricultural Research Service 
Plum Island Animal Disease Center

634 Department of the Army
United States Dependents Education 
Schools, European Area 

Ansback American High School

635 Veterans Administration Center 
Bath, New York

636 Department of the Air Force 
15th Air Base Wing
Hickam Air Force Base, Hawaii

637 Charleston Naval Shipyard 
Charleston, South Carolina

638 Marine Corps Air Station
El Toro, Satita Anna California

639 Department of the Navy 
Puget Sound Naval Shipyard

640 Department of the Navy 
Norfolk Naval Shipyard

641 Department of the Army 
USDESEA

642 U.S. Department of the Army 
U.S. Materiel Command, Hqt.

AREA OFFICE
DATE ISSUED CASE NO(S). TYPE OF CASE ACTION
1-13-76

1-20-76

1-20-76

1-21-76

1-21-76

1-21-76

1-21-76

2-21-76 

1-28-76 

1-28-76 

1-23-76 

1-30-76

22-5983

30-6167

30-6026

22-5662

35-3560

73-625

40-6122

72-5420

71-3349

22-5973

22-5920

22-6309

ULP

ULP

GA

RO

ULP

GA

GA

ULP

ULP

ULP

ULP

ULP

Request
Denied

Request
Denied

Request
Denied

Remanded 
to RA

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied
Request
Denied

Request
Denied

PAGE
243

245

247

251

255

257

260

263

264

265

267

268

10



251

26j

-643 Veterans Administration Hospital 1*30-76 71-3309 
Seattle, Wadiington

644 Warner Robins Air Logistics Center 2-3-76 40-6508 
Robins Air Force Base, Georgia

645 Vandenberg AFB, SAMTEC 2-23-76 72-5322

AREA OFFICE
^  No. _________ CASE NAME_____________  DATE ISSUED CASE NO(S).

646 Federal Aviation Administration 2-23-76 32-4029 
National Aviation Facilities
Experimental Center (NAFEC)

Atlantic City, New Jersey
647 U.S. Air Force, 2750th Air Base 2-23-76 53-8004

Wing,
Wright-Patterson Air Force Base,
Ohio

648 Long Beach Naval Shipyard 2-24-76 72-5352 
Department of the Navy
Long Beach, California

649 American Federation of Government 2-24-76 32-4180
Employees, AFL-CIO, Local 1904 

U.S. Army Electronics Command,
Fort Monmouth, New Jersey

650 Community Services Administration 2-25-76 63-5997 
Dallas, Texas

651 U.S. Air Force, 1143rd Air Base 2-25-76 22-5963
Squadron

J52 Social Security Administration 2-25-76 22-6272
Baltimore, Maasyland

653 National Archives and Records 2-26-76 22-6290
Service Administration 

General Services Administration 
Washington, D.C.

TYPE OF CASE 

Obj

ULP

ULP

ULP

ULP

ULP

ULP

GA

ULP

GA

GA

Remanded 
to RA

Request
Denied

Request
Denied

Request
Denied

ACTION

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied
Request
Denied

Request
Denied

270

274

276

277

279

281

282

284

285 

287 

290

PAGE

11



654

655

656

657

‘658

659

660

661

662

663

R/R No. CASE NAME

Supervisor of Shipbuilding, 
Conversion and Repair, USN 

Department of the Navy

Grand Coulee Project 
Bureau of Reclamation 
Grand Coulee, Washington
Social and Rehabilitation Service 
Department of Health, Education and 
and Welfare

Department of the Air Force, 
Headquarters 

Sacramento Air Logistics Center 
(AFLC)

Department of Transportation,
U.S. Coast Guard 
Washington, D.C.
Department of the Air Force 
Vandenberg Air Force Base 
Vandenberg, California

National Federation of Federal 
Employees, Local 116 

(Bureau of Indian Affairs) 
Wyandotte, Oklahoma

Navy Exchange
U.S. Naval Air Station
Alameda, California

Massachusetts Army National Guard 
Boston, Massachusetts

General Services Administration 
Region 5, Public Buildings Service 
Milwaukee Field Office 
Milwaukee, Wisconsin

AREA OFFICE
DATE ISSUED CASE NO(S). TYPE OF CASE ACTION

2-26-76

2-26-76

2-26-76

2-26-76

2-26-76

2-27-76

2-27-76

2-27-76

2-27-76

3-3-76

42-3056

71-34-76

22-6301

70-4610 
et al

22-6296

72-5415

63-5996

70-4979

31-9178

50-13016

GA

ULP

GA

GA

ULP

ULP

ULP

GA

ULP

RO

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Remanded to RA

293
PAGE

295

296

300

303

305

306

307

310

312

12



664 Electronics Systems Division 
United States Air Force 
Hanscom Air Force Base 
Bedford, Massachusetts

665 Long Beach Naval Shipyard 
Long Beach, California

666 Fort Richardson, Department of
the Army 

Anchorage, Alaska
667 Bureau of Indian Affairs 

Department of the Interior 
Washington, D.C.

668 Immigration & Naturalization
Service, Department of Justice 

Washington, D.C.

669 General Services Administration 
Region 3

670 U.S. Information Agency 
Washington, D.C.

671 U.S. Army Aviation Center 
Fort Rucker, Alabama

672 U.S. Department of Agriculture
Forest Service 

Ouachita National Forest 
Hot Springs, Arkansas

673 Civil Service Commission 
Atlanta Region 
Atlanta, Georgia

674 Local 1858, American Federation of
Government Employees, AFL-CIO 

U.S. Army Missile Command 
Redstone Arsenal, Alabama

AREA OFFICE
DATE ISSUED CASE NO(S). TYPE OF CASE ACTION

3-11-76

3-11-76

3-11-76

3-11-76

3-11-76

3-11-76

3-17-76

3-17-76

3-17-76

3-16-76

3-16-76

31-9042

72-5350

71-3571

22-6420

22-6276

22-6306

22-6345

40-6523

64-2757

40-6699

40-6700

ULP

ULP

ULP

ULP

ULP

GA

ULP

ULP

ULP

ULP

ULP

Request
Denied

Request
Denied
Request
Denied

Request
Denied

Request
Denied
Request
Denied

Remanded 
to RA

Request
Denied

Request
Denied

Request
Denied

PAGE
316

319

320

321

Remanded 322 
for Hearing

324

327

329

331

332

334

13



675 U.S. Army Missile Command 
Redstone Arsenal, Alabama

676 AFGE Mint Council 
New York, New York

677 International Brotherhood of
Electrical Workers, Local 902 

Philadelphia Naval Shipyard

678 Veterans Administration
Regional Office 

Reno, Nevada

679 Department of the Air Force 
449th Combat Support Broup 
Kincheloe Air Force Base, Michigan

680 Federal Aviation Administration 
Eastern Region, Manpower Division

681 Department of Transportation/FAA,
Fort Worth Air Traffic Control Center 
Euless, Texas

682 Charleston Naval Shipyard 
Charleston, South Carolina

683 Picatinny Arsenal 
Department of the Army 
Dover, New Jersey

684 Shonto Boarding School 
Shonto, Arizona 
Department of the Interior 
Bureau of Indian Affairs

685 Puget Sound Naval Shipyard 
Bremerton, Washington

686 Federal Aviation Administration 
Washington, D.C,

DATE ISSUED

3-16-76

3-17-76

3-16-76

3-16-76

3-16-76

3-17-76

3-17-76

3-18-76

3-18-76

3-18-76

3-18-76

3-18-76

AREA OFFICE 
CASE NO(S).

40-6698 •

30-6558

20-5335

70-4917

52-6232

30-6128

63-6050

40-6651

32-4193

72-5654

71-3492 

22-6347

TYPE OF CASE
ULP

ULP

ULP

ULP

ULP

ULP

DR

RO

ULP

RO

GA

GA

ACTION
Request
Denied
Request
Denied
Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied

Remanded 
to RA
Request
Denied

Request
Denied

Request
Denied
Request
Denied

PAGE
335

337

338

340

342

344

345

347

349

352

354

356

14



R/R No. CASE NAME

687 Army and Air Force Exchange Service 
Fort Sam Houston, Texas

688 U.S. Marine Corps
Marine Corps Supply Center 
Bars tow, California

689 Picatinny Arsenal 
Department of the Army 
Dover, New Jersey

690 Veterans Administration Hospital 
Montrose, New York

691 Small Business Administration 
New York, New York

692 Veterans Administration Hospital 
Outpatient Clinic
New York, New York

693 Division of Military Affairs 
State of New York

694 Federal Supply Service 
General Services Administration

695 General Services Administration 
Regional Office, Region 4

696 Internal Revenue Service 
Greensboro District Office 
Greensboro, North Carolina

697 Charleston Naval Shipyard, 
Charleston, South Carolina

698 U.S. Dependents Schools 
European Area (USDESEA)

699 Social Security Administration 
Bureau of Field Operations 
Waukegan District Region V 
Chicago, Illinois

DATE ISSUED CASE NO(S). 

3-18-76 63-5658

TYPE OF CASE ACTION

3-19-76

3-19-76

3-19-76

3-19-76

3-18-76

3-19-76

3-29-76

3-29-76

3.V25-76

3-31-76

4-9-76

4-20-76

72-5356

32-4181

30-5611

30-6154

30-6467

30-6186

22-6438

40-6038

40-5314

40-6651

22-6417

50-13080

GA

ULP

ULP

RO

ULP

ULP

ULP

ULP

RO

GA

RO

ULP

ULP

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied
Remanded 
to RA

Request
Denied
Remanded 
to RA
Request
Denied

359

361

362

364

371

374

376

378

379 

381

386

391

393

PAGE
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700

701

R/R No. CASE NAME

702

703

704

705

706

707

708

709

General Services Administration 
Jackson/Vicksburg, Mississippi♦
American Federation of Government 
Employees, Local 41 

Social and Rehabilitation Service 
Department of Health, Education and 
Welfare

U.S. Department of Agriculture 
National Forests of Mississippi 
Jackson, Mississippi
U.S. Army Electronics Command 
Fort Monmouth, New Jersey
National Federation of Federal 
Employees, Local 934 

U.S. Geological Survey 
Rolla, Missouri
U.S. Army Aviation Center 
Fort Rucker, Alabama 

and
Army and Air Force Exchange 
Service 

Fort Rucker, Alabama
Defense Civil Preparedness Agency 
Region One
Maynard, Massachusetts

Internal Revenue Service 
Brookhaven Service Center

Defense General Supply Center 
Richmond, Virginia
Naval Air Rework Facility 
Marine Corps Air Station 
Cherry Point, North Carolina

AREA OFFICE
DATE ISSUED CASE NO(S).

4-20-76

4-20-76

4-20-76

4-20-76

4-23-76

4-23-76

4-23-76

4-23-76

4-23-76

4-23-76

41-4533

22-6501

41-4524

32-4170

62-4676

40-6690

40-6689

31-9676

30-6455

22-6518

40-6658

TYPE OF CASE

RO

ULP

ULP

ULP

ULP

AC

ULP

ULP

GA

GA

Remanded 
for Hearing

Request*
Denied.

ACTION

Request
Denied

Request
Denied
Request
Denied

Request
Denied

Request
Denied

Reques t 
Denied
Request
Denied

Request
Denied

395

397

PAGE

399

401

403

405

407

409

410 

412



710 Community Services Administration

R/R No. __________ CASE NAME___________

711 Community Services Administration

712 U.S. Dependents School European
Area

713 Navy Commissary Store

714 U.S. Army Training Center 
Fort Dix, New Jersey

715 Internal Revenue Service 
Washington, D.C.

716 Tennessee Valley Authority 
Knoxville, Tennessee

717 General Services Administration 
National Archives and Records
Service

718 Warner Robins Air Logistics Center 
Robins Air Force Base

719 Las Vegas Congrol Tower 
Federal Aviation Administration 
Las Vegas, Nevada

720 Defense Mapping Agency,
Topographic Center,
Providence Office
West Warwick, Rhode Island

721 Internal Revenue Service 
National Office

AREA OFFICE
DATE ISSUED CASE NO(S). TYPE OF CASE ACTION

4-26-76

4-26-76

4-28-76

4-28-76

5-3-76

5-17-76

5-17-76

5-17-76

5-17-76

5-20-76

5-20-76

5-20-76

22-6467

22-6320

22-6498

72-5425
72-5426
72-5427

32-4343

22-6484
22-6486
41-4643

22-6297

40-6.798

72-5388

31-7566

22-6469

GA

ULP

ULP

ULP

ULP

UC

DR

ULP

ULP

ULP

GA

ULP

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied
Request
Denied
Request
Denied

Request
Denied
Remanded 
for Hearing

Request
Granted

414

418

420

422

423 

425

427

428

430

432

433

PAGE

Remanded 436 
for Hearing
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R/R No« 

111

723

Ilk

CASE NAME

725

726

727

728

729

730

731

Defense Civil Preparedness Agency 
Region One
Maynard, Massachusetts

National Archives and Records 
Service

U.S. Army Infantry Center 
Fort Benning, Georgia 

and
U.S. Array Civilian Appeallate 
Review Office 

Atlanta, Georgia

Illinois National Guard 
Springfield, Illinois

Internal Revenue Service 
National Office, Brookhaven 
Service Center, Chamblee 
Service Center, Chicago 
District Office
National Archives and Records 
Service

General Services Administration 
Washington, D.C.

Veterans Administration Regional 
Office 

San Diego, California
Department of the Navy
Naval Air Station
Los Alamitos, California
Department of the Army
United States Army Missile'Command
Redstone Arsenal, Alabama

McChord Air Force Base
McChord Air Force Base, Washington

AREA OFFICE
DATE ISSUED CASE NO(S). TYPE OF CASE ACTION PAGE

5-20-76

5-20-76

6-17-76

6-17-76

6-17-76

6-17-76

6-22-76

7-6-76

7-7-76

7-7-76

31-9693

22-6447

40-6773

40-6774

50-13081

22-6504

22-6290

72-5989

72-5910 
et al

40-6828

71-3542

ULP

ULP

ULP

ULP

ULP

GA

ULP

ULP

GA

ULP

Remanded 
for Hearing

Request
Denied
Reques t 
Denied

441

443

Request 4̂5
Denied

Remanded 
for Hearing

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

449

452

453

454

456
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732 U.S. Army - Corp of Engineers and 7-8-76 22-6278 
Engineer Mathematical Computation 22-6279
Agency 

Berryville, Virginia

733 General Services Administration 7-13-76 72-5705 
Region 9
San Francisco9 California

734 Veterans Administration Regional 7-13-76 70-5054
Office, Reno, Nevada

735 Social Security Administration 7-13-76 22-6514 
Baltimore, Maryland

736 Northern Division, Naval Facilities 7-14-76 20-5451
Engineering Command

737 Newark Air Force Station 7-14-76 53-8324 
Aerospace Guidance and Metrology
Center 

Newark, Ohio
738 General Services Administration 7-14-76 50-13031 

Region 5
Public Building Service 
Chicago, Illinois

739 Travis Air Force Base, California 7-16-76 70-5032

AREA OFFICE
R/R No. __________ CASE NAME____________  DATE ISSUED CASE NO(S).

740 Aerospace Guidance and Metrology 7-19-76 53-8531
Center

Newark Air Force Station 
Newark, Ohio

741 Equal Employment Opportunity 7-19-76 22-6503
Commission 

Washington, D.C.

742 National Weather Service 7-19-76 72-5655 
Los Angeles, California

TYPE OF CASE ACTION

GA

CU

ULP

ULP

ULP

ULP

RO

ULP

ULP

ULP

ULP

Request
Denied

Request
Denied

Request
Denied
Reques t 
Denied
Request
Denied
Request
Denied

Request
Denied

Request
Denied
Request
Denied

457

460

462

463 

465 

467

469

474

475

PAGE

Remanded 7̂7 
for Hearing

Remanded 479 
for Hearing
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743 Massacusetts Army National Guard 
Boston, Massachusetts

744 Social Security Administration 
Macon, Georgia District Office

745 Defense General Supply Center

746 National Labor Relations Board

747 4500 Air Base Wing 
Langley Air Force Base

748 Defense Contract Administration
Services Region,

Los Angeles Defense Supply Agency 
Los Angeles, California

749 Navy Commissary Store Complex 
, San Diego, California

750 Rocky Mountain Arsenal 
Department of the Army 
Denver, Colorado

751 Department of Army 
Headquarters, U.S. Army Materiel
Command

752 United States Army Missile Command 
Redstone Arsenal, Alabama

753 U.S. Department of the Treasury 
Internal Revenue Service 
Memphis Service Center 
Memphis, Tennessee

754 U.S. Dependent's Education Schools 
European Area (USDESEA)
Darmstadt Career Center

AREA OFFICE
DATE ISSUED CASE NO(S). TYPE OF CASE ACTION
7-19-76

7-23-76

7-27-76

8-4-76

8-4-76

8-5-76

8-5-76

8-5-76

8-6-76

8-6-76

8-9-76

8-10-76

31-8853

40-6648

22-6569

22-6418

22-6644

72-5707

72-5602

61-2587

22-6445

40-6799

41-4656

22-6629

RO

RO

ULP

ULP

ULP

ULP

ULP

GA

ULP

GA

ULP

RO

Request
Denied
Request
Denied
Request
Denied
Request
Denied
Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied

Remanded 
to RA

480

483

487

488 

490

492

493

494

497

500

502

503

PAGE

20



R/R No. CASE NAME
AREA OFFICE

DATE ISSUED CASE NO(S). TYPE OF CASE ACTION

y..

503

755 Internal Revenue Service 
Southwest Region 
Dallas, Texas

756 Veterans Administration Hospital 
New Orleans, Louisiana

757 U.S. Army Engineer District 
Vicksburg, Mississippi

758 Veterans Administration 
East Orange, New Jersey

759 National Treasury Employees Union 
Chapter 26
Internal Revenue Service

760 Department of the Army
United States Army Missile Command 
Redstone Arsenal, Alabama

761 AMC Department of the Army 
Corpus Christi Army Depot 
Corpus Christi, Texas

762 Adjutant General 
State of Alabama

763 Texas Air National Guard 
Dallas, Texas

764 Veterans Administration Hospital 
Northport, New York

765 Navy, Marine Corps Recruit Depot 
San Diego, California; Navy, Naval
Air Systems Command, NAS North 
Island; and Navy, NAS North 

Island

766 U.S. Customs Service 
Washington, D«C.

8-10-76

8-10-76

8-10-76

8-11-76

8-11-76

8-13-76

8-13-76

8-13-76

8-13-76

8-24-76

8-24-76

8-26-76

63-6195

64-3089 

41-4550 

32-4322 

40-6673

40-6829

63-6000

40-6825

63-6060

30-6573

72-6050
72-6051
72-6052

22-6810

ULP

ULP

RO

RO

ULP

GA

ULP

ULP

ULP

ULP

AC

UC

Remanded 
for Hearing

Request
Denied

Request
Denied

Request
Denied
Request
Denied

Request
Denied

Request
Denied

R^uest
Denied

Request
Denied

Remanded 
for Hearing

Request
Denied

Request
Denied

PAGE
504

506

507 

510 

512

514

516

518

520

522

527

530
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767 National Aeronautics and Space
Adminis tration 

Lyndon B, Johnson Space Center 
Houston, Texas

768 Federal Aviation Administration 
National Aviation Facilities
Experimental Center 

Atlantic City, New Jersey
769 Federal Aviation Administration 

Eastern Region

770 Department of the Interior 
Geological Survey, Water
Resources Division 

Austin, Texas
771 Headquarters, United States

Air Force and Headquarters, 
Tactical Air Command

772 Federal Aviation Administration 
Olathe, Kansas

773 Tennessee National Guard

774 Defense Contract Administration 
Services Region - Los Angeles

775 Federal Supply System 
General Services Administration 
Atlanta, Georgia

776 Department of the Navy
Naval Plant R̂ presentâ tive Office

777 National Treasury Employees Union 
Chapter 26
Internal Revenue Service

AREA OFFICE
DATE ISSUED CASE NO(S), TYPE OF CASE ACTION
9-7-76

9-8-76

9-9-76

9-9-76

9-9-76

9-9-76

9-10-76

9-10-76

9-10-76

9-10-76

9-10-76

63-6138

32-3985
32-4008

30-5781

63-6126

22-6643

60-4545

41-4678

72-5929

40-6697

22-6655

40-6673

ULP

RO

RO

ULP

ULP

ULP

ULP

ULP

ULP

ULP

ULP

Request
Granted

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied

Request
Denied

Reques t 
Denied

Request
Denied

PAGE
532

535

538

542

544

546

549

552

553

555

557
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778 Department of Agriculture 
Office of Investigation 
Office of Audit

779 Army and Air Force Exchange Service 
Capitol Exchange Region
Headquarters

780 Northern Division 
Naval Facilities 
Engineering Command

781 Defense Supply Agency 
Defense Contract Administration
Services

782 Naval Air Rework Facility 
North Island
San Diego, California

783 New York Regional Office, HEW 
Bureau of District Office
Operations 

Social Security Administration

784 Region IV, UoSe Customs Service

R/R No. __________ CASE NAME____________

785 General Services Administration 
Automated Data and Telecommunications
Service, Region 4 

Montgomery, Alabama
786 National Association of Government

Employees
787 Charleston Naval Shipyard 

Charleston, South Carolina

788 Alabama National Guard 
Montgomery, Alabama

789 National Weather Service

AREA OFFICE
DATE ISSUED CASE NO(S), TYPE OF CASE ACTION

9-10-76

9-15-76

9-16-76

9-16-76

9-16-76

9-16-76

9-16-76

9-16-76

9-16-76

9-30-76

10-8-76

10-12-76

22-5979

22-6657

20-5544

72-5930

72-5972

30-6806

42-3257

40-6996

22-6662

40-6651

40-6970

22-7313

ULP

ULP

ULP

ULP

ULP

GA

ULP

ULP

ULP

RO

ULP

ULP

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Remanded 
for Hearing
Remanded 
for Hearing

Request
Denied
Remanded 
to RA
Request
Denied
Request
Denied

559

561

563

565

566 

567

569

571

573

574 

579 

581

PAGE
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790 National Weather Service
R/R No. ___________ CASE NAME

791 Defense Supply Agency 
Defense Contract Administrative
Services Region 

Los Angeles, California

792 AFGE, LU 2161 
Samuel Kolesar

793 Internal Revenue Service 
Jacksonville District

794 Internal Revenue Service 
Birmingham District Office 
Birmingham, Alabama

795 National Association of Government
Employees

796 Department of HEW
Social Security Administration 
Racine District Office

797 Central Office, Bureau of Indian
Affairs

798 Mare Island Naval Shipyard 
Vallejo, California

799 General Services Administration 
Region 9
San Francisco, California

800 Veterans Administration 
Regional Office 
Newark, New Jersey

801 Local 2206, American Federation of
Government Employees, AFL-CIO 

Birmingham, Alabama

AREA OFFICE
DATE ISSUED CASE NO(S), TYPE OF CASE ACTION
10-12-76

10-12-76

10-15-76

10-15-76

10-15-76

10-21-76

10-21-76

10-20-76

10-21-76

10-21-76

10-21-76

10-22-76

22-7316

72-5933

72-6092

42-3334

40-6830

22-6661

51-3337

22-6764

70-5192

70-5123

32-4340

40-7025

ULP

ULP

ULP

ULP

GA

ULP

ULP

GA

ULP

GA

Obj

ULP

Request
Denied
Request
Denied

Request
Denied
Remanded 
for Hearing

Reques t 
Denied

Request
Denied

Request
Denied

Request
Denied

Reques t 
Denied
Request
Denied

Request
Denied

582

584

PAGE

585

586 

588

590

592

594

599

601

605

Remanded 607 
for Hearing
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59?

601

60:

R/R No. 
802

803

804

805

806

807

808

809

810

811

812

813

CASE NAME

NASA, John F. Kennedy Space Center 
Kennedy Space Center, Florida
Vandenberg Air Force Base, 
California

National Treasury Employees 
Union (NTEU)

Washington, D.C.

Internal Revenue Service 
Greensboro, North Carolina
Department of Navy 
Navy Public Works Center 
San Francisco Bay

Social Security Administration 
Great Lakes Program Center 
Chicago, Illinois

U.So Department of the Air Force 
Travis Air Force Base, California
U.S. Department of Housing and 
Urban Development 

Kansas City Regional Office
Naval Air Rework Facility 
Naval Air Station 
Pensacola, Florida
National War College

Naval Air Rework Facility 
Marine Corps Air Station 
Cherry Point, North Carolina

Internal Revenue Service 
St. Louis District Office

10-26-76

11-5-76 

11-9-76

11-29-76

11-10-76

11-15-76

11-29-76

11-29-76

11-29-76

12-7-76 

12-7-76

DATE ISSUED
AREA OFFICE 
CASE NO(S).

42-3378

72-5770

50-13181

40-6685

70-4309

50-13163

70-4750

12-7-76

60-4434

42-3214

22-6619

40-6777

60-4633

TYPE OF CASE 

GA

ULP

ULP

GA

Obj

ULP

Obj

ULP

GA

ULP

GA

GA

Request
Denied
Remanded 
to .RA
Request
Denied

ACTION PAGE
609

610

612

Remanded 613 
for Hearing
Request
Denied

Request
Denied

Request
Denied
Request
Denied

Request
Denied

Request
Denied
Request
Denied

Request
Denied

615

620

623

625

627

629

631

634

25



AREA OFFICE ACTION PAGE
r.ARK NAMP. DATE ISSUED CASE(S). TYPE OF CASE

R/R No. 

814 National Archives and Records Center 12-9-76 40-7002 GA Request
Denied

636

Atlanta, Georgia Request 637
12-9-76 61-2963 ULP

815 Directorate of Distribution 
Ogden ALC

Denied

Hill AFB, Utah Request
Denied

639

816 4500 Air Base Wing ^ 12-9-76 22-6699 ULP

817

Langley Air Force Base, Virginia
U.S. Department of Interior 
Geological Survey

12-13-76 64-3040 ULP Reques t 
Denied

641

818

Gulf of Mexico OCS Operation 

Long Beach Naval Shipyard 12-13-76 72-5848 
et al

ULP Request
Denied

643

Naval Air Station
Los Alamitos, California Request

Denied
644

819 Army and Air Force Exchange Service 12-13-76 72-5893 Obj
Davis-Monthan Air Force Base,

820

Arizona
Department of Housing and Urban 
Development 

Columbia Area Office

12-14-75 40-6906 Obj Remanded 
for Hearing

648

Columbia, South Carolina Request 652
12-22-76 40-6885 ULP

821 U.S. Marine Corps Supply Center Denied
Albany, Georgia ULP Request

Denied
655

General Services Administration 12-22-76 31-10007

823

Region 1, Boston, Massachusetts 

Social Security Administration 12-22-76 62-4784 ULP Request
Denied

656

824

Cape Girardeau, Missouri 
Veterans Administration Hospital 12-22-76 63-6897 GA Reques t 

Denied
658

t/

825

Muskogee, Oklahoma
Veterans Administration Hospital 12-22-76 63-6896 GA Request

Denied
659

826

Muskogee, Oklahoma
Social Security Administration 
Region V, Chicago, Illinois

12-23-76 50-13126 ULP Request
Denied

661

26



655

658

659 

661

R/R No. 
8*27

828

829

830

831

832

833

834

835

836

837

CASE NAME

Department of Defense 
Smokey Hill ANG Bomb Range 
Salina, Kansas

Department of Interior 
U.S. Bureau of Reclamation 
Mid-Pacific Regional Office
Department of Justice 
Immigration and Naturalization 
Service, Southwest Regional 
Office

Federal Employees Metal Trades 
Council 

Long Beach, California
U.S. Customs Service 
Region IV 
Miami, Florida

Social Security Administration 
Bureau of District Operations 
Utica, New York

General Services Administration 
Region III 
Washington, D.Co
Department of the Army 
Rock Island Arsenal 
Rock Island, Illinois
Internal Revenue Service 
Fargo District Office 
Fargo, North Qakot^

Internal Revenue Service 
Indianapolis, Indiana

U.S. Department of Housing and 
Urban Development 

Chicago Area Office

AREA OFFICE
DATE ISSUED CASE NO(S). TYPE OF CASE ACTION

12-23-76

12-23-76

12-27-76

1-3-77

1-3-77

1-12-77

1-13-76

1-27-77

1-27-77

1-27-77

2-4-77

60-4537

70-5111

63-6302

72-6430

42-3380

35-4082

22-6773

50-13188

60-4380

50-13135

50-13180

ULP

GA

ULP

ULP

ULP

GA

GA

GA

GA

ULP

ULP

Request
Denied

Request
Granted

Request
Denied

Request
Denied

Remanded 
to RA

Request
Denied

Request
Denied

Request
Denied

Reques t 
Granted

Request
Denied

Request
Denied

PAGE

662

664

668

670

671

673

675

679

682

686

688
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838 National Federation of Federal
Employees, Local Union 273

839 Department of Defense 
Dependents Schools 
European Region

840 U.S. Army Training Center 
Fort Leonard Wood, Missouri

841 UoS. Department of Housing and
Urban Development 

Columbus, Ohio
842 U.S. Army Missile Command 

Redstone Arsenal, Alabama
843 Leo D. Smith, Complainant 

Local 1617, AFGE, Respondent

844 American Federation of Government
Employees, AFL-CIO

845 American Federation of Government
Employees, AFL-CIO 

New York, New York

846 Internal Revenue Service 
Indianapo1 i s, Indiana

847 Department of the Army 
Rock Island Arsenal 
Rock Island, Illinois

848 National Treasury Employees Union 
Washington, D.C.

849 McClellan AFB, California

850 U.S. Army Training Center
Fort Leonard Wood, Missouri

AREA OFFICE
DATE ISSUED CASE NO(S).

2-7-77

2-7-77

2-10-77

2-10-77

2-10-77

2-15-77

2-28-77

2-28-77

2-28-77

2-28-77

3-1-77 

3-2-77 

3-25-77

63-7069

22-6866

62-4875 

53-09347

40-7008

63-6452 

22-7444 

22-0732

50-13135

50-13188

50-13183

70-5101

62-4846

TYPE OF CASE 

ULP

ULP

GA

ULP

GA

ULP

ULP

GA

ULP

ULP

GA

Request
Denied
Request
Denied

ACTION

Request
Denied
Request
Denied

Request
Denied
Request
Denied
Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied

Request
Denied

690

692

693

695

696 

698

700

701

704

706

708

710

711

PAGE
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851 Department of HEW
Social Security Administration 
Quality Assurance Field Office 
San Francisco, California

852 U.S. Merchant Marine Academy

R/R No. ___________ CASE NAME_______

853 Internal Revenue Service 
Milwaukee District, Wisconsin

854 Department of the Air Force 
Scott AFB, Illinois

855 Department of the Army 
Reserve Components Personnel and
Administration Center 

St. Louis, Missouri
856 U.So Army Training Center 

Fort Leonard Wood, Missouri
857 Northern Division, Naval Facilities

Engineering Command 
Philadelphia, Pennsylvania

858 Department of Treasury, Internal
Revenue Service, and IRS 

Chicago District
859 U.S. Customs Service 

Region II, New York
860 U.So Immigration and Naturalization

Service, Eastern Regional Office

861 Department of HEW
Social Security Administration 
Baltimore, Maryland

862 U.S. Army Aviation Center 
Fort Rucker, Alabama

AREA OFFICE
DATE ISSUED CASE NO(S), TYPE OF CASE ACTION

3-25-77

3-25-75

3-25-75

3-25-77

3-25-77

3-28-77

3-28-77

3-29-77

4-4-77 

4-4-77 

4-14-77

4-11-77

70-5243
70-5395

30-6787

51-3506

50-13087

62-5217

62-4831

20-5593

50-13134

30-7232

31-9914 

22-6905

40-7491

CU/AC

ULP

ULP

GA

ULP

GA

ULP

ULP

RO

ULP

GA

AC

Remanded 
to RA

Request
Denied

Remanded 
for Hearing
Request
Granted

Request
Denied

Request
Denied
Request
Denied

Remanded 
to RA
Request
Denied

Request
Denied

Request
Denied

713

716

717 

719 

721

723

725

PAGE

Remanded 726
for Hearing

728

737

739

741
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R/R No.

863

864

865

866

867

868

869

870

871

872

873

874

CASE NAME

Internal Revenue Service 
Atlanta District Office

U.S. Department of Army 
Fort Sam Houston, Texas

U.S. Department of Army 
Fort Sam Houston, Texas
U.S. Justice Department 
Bureau of Prisons
Lewisburg Penitentiary, Pennsylvania
Social Security Administration 
Bureau of Field Operations 
Glens Falls District Office 
Glens Falls, New York

Community Services Administration 
Washington, D.C.

Department of the Navy 
Office of Civilian Manpower 
Management

General Services Administration 
Region 9
San Francisco, California

U.S. Information Agency 
Washington, DoC.

Federal Aviation Administration 
Northwest Region,
Seattle, Washî agton
Defense Supply Agency, DCASR 
Los Angeles, California

Defense Supply Agency 
Defense Contract Administration 
Services Region 

St. Louis, Missouri

DATE ISSUED 

4-11-77

4-11-77

4-11-77

4-11-77

4-11-77

4-11-77

4-14-77

4-14-77

4-18-77

4-18-77

4-18-77

4-18-77

AREA OFFICE 
CASE NO(S).

40-07435

63-6962

63-6963

20-5623

35-4086

22-6839

22-07332

70-5123

22-7367

71-3757

72-6087 

62-4812

TYPE OF CASE
ULP

ULP

ULP

ULP

ULP

GA

ULP

GA

ULP

ULP

ULP

ULP

ACTION
Remanded 
for Hearing
Request
Denied
Request
Denied
Request
Denied

Request
Denied

Request
Granted

Remanded 
for Hearing

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

PAGE 

743

745

746

747

748

750 

753

755

759

761

762 

 ̂ 763
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875

876

877

878

879

880 

881

882

883

884

885

886

R/R No. CASE NAME

Department of Justice 
Immigration and Naturalization 
Service, Washington, D.C.

Defense/Army and Air Force
Headquarters, Air Force Exchange 
Service 

Dallas, Texas

Department of Treasury 
IRS Chicago District

Department of Treasury 
Internal Revenue Service 
Chicago, District, Illinois
Department of Treasury 
Internal Revenue Service 
Chicago District, Illinois
International Boundry and Water 
Commission 

Harlingen, Texas
Headquarters, U.S. Army Materiel 
Development and Readiness Command 

Alexandria, Virginia
Internal Revenue Service 
Des Moines District Office
HEW, SSA, Northeastern 
Program Service Center

Internal Revenue Service 
Southwest Region, Austin, Texas

Smi ths oni an Ins ti tu ti on 
National Zoological Park 
Washington, D.C.
Department of the Air force 
Otis Air Force Base, Massachusetts

AREA OFFICE
DATE ISSUED CASE NO(S). TYPE OF CASE ACTION

4-19-77

4-19-77

4-19-77

4-20-77

4-21-77

4-21-77

4-21-77

4-22-77

4-25-77

4-25-77

4-29-77

4-29-77

22-6812

63-6356

50-13154

50-13149

50-13148

63-6919

22-06872

62-4760

30-07317

63-6477 

22-7386

31-09908

GA

GA

ULP

GA

GA

ULP

ULP

ULP

ULP

ULP

ULP

Obj

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Remanded 
to RA

Request
Denied
Request
Denied

Reques t 
Denied

Request
Denied

Request
Granted

PAGE

765

767

771

773

775

778

779

780

782

785

786

788
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887 Department of Transportation 
FAA, Aircraft Services Base 
Oklahoma City, Oklahoma

888 U.S. Department of Agrictilture 
Prairie Village Commodity Office 
Prairie Village, Kansas

889 Wisconsin Department of Military
Affairs

Wisconsin Army National Guard

890 Environmental Protection Agency 
Denver, Colorado

891 Marshall Space Flight Center 
Marshall Space Flight Center, 
Alabama

892 Social Security Administration 
Cape Girardeau District
Cape Girardeau, Missouri

893 Department of the Air Force 
Bolling Air Force Base, Maryland

894 Veterans Administration 
Hines Marketing Center 
Hines, Illinois

895 Department of Treasury 
Internal Revenue Service
St. Louis District, Missouri

896 Immigration and Naturalization
Service 

U.S. Border Patrol

897 Marshall Space Flight Center 
Hun tsvilie, A1abama

AREA OFFICE
DATE ISSUED CASE NO(S). TYPE OF CASE ACTION
5-23-77

5-23-77

6-2-77

6-3-77

6-3-77

6-3-77

6-3-77

6-6-77

6-6-77

6-6-77

6-6-77

63-6448

60-4629 

51-3502

61-3001 

40-7580

62-5118

22-6770

50-13172

62-4870

22-06842

40-7474

GA

ULP

ULP

RO

GA

ULP

GA

RO

ULP

ULP

GA

Reques t 
Denied

Reques t 
Denied

Request
Denied

Request
Granted

Request
Denied

Reques t 
Denied

Request
Denied

Reques t 
Denied

Request
Denied

PAGE

792

794

795

797

798

800

802

805

Remanded 808
to RA

809

Remanded gn
for Hearing
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898 U.S. Department of the Navy 
Norfolk Naval Shipyard 
Portsmouth, Virginia

899 Warner Robins Air Logistic Center 
Warner Robins Air Force Base, 
Georgia

900 Department of the Air Force 
Headquarters 4756th Air Base
Group (ADCOM)

Tyndall Air Force Base, Florida

901 U.So Army Satellite Communications
Agency

Fort Monmouth, New Jersey
902 Internal Revenue Service 

Oklahoma City District

903 AFGE, Local 2723 and George Jacobs

R/R No. ___________ CASE NAME___________

904 Internal Revenue Service 
San Francisco District

905 General Servi«:es Administration 
Region 5, Chicago, Illinois

906 NFFE, Local 273 
Fort Sill, Oklahoma

907 Department of the Treasury, IRS 
Chicago District, Illinois

908 U.S. Customs Service 
Region II, New York

AREA OFFICE
DATE ISSUED CASE NO(S), TYPE OF CASE ACTION

6-6-77

6-6-77

6-6-77

6-23-77

6-23-77

6-24-77

6-27-77

6-27-77

6-27-77

6-27-77

6-27-77

22-7401

40-7546

42-3566

. 32-4792

63-7017

70-5689

70-5397

52-06489

63-7073

50-13155

30-6859

GA

ULP

ULP

ULP

ULP

ULP

GA

RO

ULP

ULP

GA

Request
Denied

Request
Denied

Request
Denied

Request
Denied

Request
Denied
Request
Denied
Request
Denied
Request
Denied
Request
Denied
Request
Denied
Request
Denied

PAGE

813

815

818

820

821

823

824

827

829

831

833

33





ALPHABETICAL TABLE OF RULINGS ON REQUESTS FOR REVIEW OF THE ASSISTANT SECRETARY */

TITLE

Aberdeen Proving Ground, Md.
—  Army, Dept, of

Adjutant General— -See National Guard 

AFGE Mint Council, New York, N.Y.

Agriculture, Dept, of
—  Agricultural Research Service
-- Commodity Office

-- Forest Service
—  Berkely, Calif.
-- Ouachita National Forest

Hot Springs, Arkansas
—  National Forests of Mississippi

Office of Investigation,
Office of Audit

-- Washington, D.C.

Air Force, Dept, of
-- Aerospace Guidance and Metrology 

Center, Newark Air Force Station
—  Bolling AFB, Md.

R/R NO(S), 

603

676

633
888

551

672

702
778

566

624, 737, 740 

893

—  Electronics Systems Division^ Hanscom 
AFB, Mass.
1143rd Air Base Squadron

664

651

TITLE R/R NO(S).

Air Force, Dept, of (cont.)
—  15th Air Base Wing 636 

Hickam AFB, Hawaii

—  449th Combat Support Group 679 
Kincheloe AFB, Mich.

-- 4500 Air Base Wing, 747
Langley AFB, Va.

—  Hqs., Air Force and Hqs., 771 
Tactical Air Command

—  Hqs., 4756th Air Base Group 900 
(ADCOM) Tyndall AFB, Fla.

-- Hqs., Ogden Air Logistics 549
Center, Hill AFB, Utah

—  Hqs., Sacramento Air Logistics 657 
Center (AFLC), Sacramento Air 
Logistics Center

-- Hqs., Tactical Air Command 614
Langley AFB, Va.

—  Keesler Technical Training 584 
Center, Keesler AFB, Miss.

—  McChord AFB, Wash. 731
—  McClellan AFB, Calif. 849
—  924th TA Group, Ellington 574 

AFB, Tex.

*/ To facilitate reference, listings in this Table contain only key words in the case title. For complete and 
~ official case captions see Numerical Table of Cases.
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Air Force, Dept, of (cont.)
-- Otis AFB, Mass.
-- Plant Representative Office, 

Contract Management Division

-- Scott AFB, 111.

-- Travis AFB, Calif.
-- 2578th Group, Ellington AFB, Tex.

2750th Air Base Wing, Wright- 
Patterson AFB, Ohio

-- Vanderberg AFB, Calif.
Warner Robins Air Logistics 
Center, Warner Robins AFB, Ga.

Alameda, Calif,
-- Navy, Dept, of

Albany, Ga.
-- Marine Corps

Alexandria, Va.
-- Army, Dept, of

TITLE

American Federation of Government 
Employees, AFL-CIO
-- Army Electronics Command
-- Army Missile Command
-- Marine Corps Recruit Depot Exchange

-- Local 2723 and George Jacobs

-- Local 41
-- New York, N.Y.

886

564

605, 854 

739 
533 
647

645, 659 

644, 718, 899

661

821

559, 596, 604 
615, 642, 751 

881
844 
649 
674 
623 
903 
701
845

R/R NO(S).

Anchorage, Alaska
Army, Dept, of

Army, Dept, of 
-- AMC

Corpus Christi Army Depot 
Corpus Christi, Tex.
Army Aviation Center 
Fort Rucker, Ala.

TITLE R/R N0(S)._ 

666 

761

671, 705, 862

Army Missile Command (MICOM) 550, 675 
Redstone Arsenal, Ala. 730, 752

760, 842
724 

585 

567

-- Civilian Appellate Review 
Office, Atlanta, Ga.

-- Civilian Career Management 
Field Agency

-- Corps of Engineers, 
Vicksburg District

—  Corps of Engineers and
Mathematical Computation Agency

732

-- Dependents Education 
Schools, European Area

634, 641, 698 
712, 754, 839

81st U.S. Army Reserve Command 582
-- Electronics Command 580, 628, 703

(ECOM) Fort Monmouth, N.J.
-- Engineer Dist. 

Vicksburg, Miss.
-- Fort Lewis, Wash.
-- Fort Richardson, Alaska
-- Fort Sam Houston, Tex.

757

618
666

864
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•title R/R NO(S), TITLE R/R NO(S),

Army, Dept, of (cont.)
Hqs., Army Materiel Command

-- Infantry Center
-- Fort Benning, Ga.

-- Medical Department Activity
Picatinny Arsenal, Dover, N.J.

-- Pueblo Army Depot, Colo.
-- Reserve Components Personnel and 

Administration Center
-- Rock Island Arsenal, 111.
-- Rocky Mountain Arsenal, Colo.

-- Satellite Communications Agency
—  Training Center 

-- Fort Dix, N.J.

-- Fort Leonard Wood, Mo.

559, 596, 604 
615, 642, 751, 

881

723
603

544, 683, 689 

598 
855

834, 847 
750 

901

714
840, 850, 856

Atlanta, Ga. (cont.)
—  General Services Administration 775

—  USDESEA--See Army, Dept, of. Dependents
Education School, European Area

Army and Air Force Exchange Service
—  Army and Air Force Hqs. 876

—  Capitol Exchange Region Hqs. 779 

Fort Rucker, Ala. 705 
Fort Sam Houston, Tex. 687

—  National Treasury Employees 
Union

-- Treasury, Dept, of

Atlanta, Ga.
-- Army, Dept, of
—  Civil Service Commission

582, 724 
565

Atlantic City, N.J 
-- Federal Aviation 

Administration

Austin, Tex.
—  Interior, Dept, of

—  National Guard
-- Treasury, Dept, of

Veterans Administration

Baltimore, Md.
-- Health, Education, and 

Welfare, Dept, of

Barstow, Calif.
—  Marine Corps

Bath, N.Y.
—  Veterans Administration

Beaumont, Tex.

—  Commerce, Dept, of

Bedford, Mass.
-- Air Force, Dept, of

Belleville, 111.
—  Air Force, Dept, of

Berkeley, Calif.
—  Agriculture, Dept, of

759

863

646, 768

770 

594 
561, 570 

577, 579, 625

620, 631, 652 
735, 861

688

545, 607, 634

546

664

605

551
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Berryville, Va.
-- Army, Dept, of

Bonneville Power Administration

Boston, Mass.General Services Administration

-- National Guard

Bremerton, Wash.
-- Navy, Dept, of

TITLE

732

537

822
555, 662, 743

R /R  t r o ( s ) .

536, 540, 556 
557, 626, 639 

685

TITLE

Cape Girardeau, Mo.
-- Health, Education, and Welfare,

Dept, of

Carson City, Nevada 
-- National Guard

Charleston Naval Shipyard— See Navy, Dept, of

823, 892

586

Charleston, B.C.
-- Navy, Dept, of

Cherry Point, N.C.
-- Navy, Dept, of

Chicago, 111.General Services Administration
-- Health,# Education,and Welfare,

Dept, of

568, 637 
682, 697, 787

709

905 
699, 826

-- Housing and Urban Development, Dept.of 837

—  National Treasury Employees Union 621

Treasury, Dept, of 541, 726, 858 
877, 878, 879 

907

R/R NO(S). 

590

564 

611
565 

6.73

Chicago, 111. (cont.)
_Veterans JWininiatratJoh

Cincinnati, Ohio
-- Air Force, Dept, of

Civil Service Commission
-- Atlanta Region
_ Philadelphia Regional Office

Coast Guard---See Transportation,
Dept, of

Columbia, S.C.
_ Housing and Urban Development, 820

Dept, of

Columbus, Ohio
_ Housing and Urban Development, 841

Dept, of 

Commerce, Dept, of 
_ Maritime Admin.
— - Beaumont Reserve.Fleet 

Beaumont, Tex.
546

_ Merchant Marine Academy 852

_ National Ocean Survey, NOAA 593
_ National Weather Service 742, 789, 790

Community Services Administration 616, 710
711, 868

—  Dallas, Texas
—  Region II

650
608
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TITLE R/R NO(S). TITLE R/R NO(S),

Corpus,Christi, Tex.
-- AMC 761

Customs Service--See Treasury, Dept, of

Dallas, Tex.
-- Army and Air Force Hqs., Exchange 876

Service
-- Community Services Administration 650
-- National Guard 763

Defense Civil Preparedness Agency 706, 722
Region One
Defense, Dept, of
-- Defense Mapping Agency, Topographic 

Center

-- Providence, R.I. 548

-- West Warwick, ft.I. 720

Scott AFB--See Air Force, Dept, of

--- Smokey Hill ANG Bomb Range 827
Defense Mapping Agency--See Defense, Dept, of

Defense Supply Agency
-- Defense Contract Admin.

-- Defense General Supply Center

Denver, Colo.
—  Army, Dept, of

Environmental Protection Agency

Transportation, Dept, of

748, 552, 558 
774, 781, 873 

874
708, 745

750

890
613

Dependents School, European Area 
--See Army, Dept, of

Des Moines, Iowa
-- Treasury, Dept, of

Division of Military Affairs, 
State of New York

Dover, N.J.
—  Army, Dept, of

Environmental Protection Agency
—  Denver. Colo.

882 
693 -

554, 683, 689 

890
Equal Employment Opportunity Commission
—  Washington, D.C. 741

Euless, Tex.
—  Transportation, Dept, of 681

Fargo, N.D.
—  Treasury, Dept, of 835

Fayetteville, N.C.
—  Professional Air Traffic 617

Controllers Organization
Federal Aviation Administration--See
Transportation, Dept, of

Federal Employees Metal Trades 830
Council

Flushing, N.Y.
-- Health, Education, and 

Welfare, Dept, of

Fort
—  Benning, Ga.

—  D̂ix, N.J.

59 L, 609

723

714
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Fort(cont.)
—  Leonard Wood, Mo.
—  Lewis, Wash.

—  Monmouth, N.J.

-- Richardson, Alaska
—  Rucker, Ala.

—  Sam Houston, Tex.

—  Sill, Okla.

TITLE

840, 850, 856
618

580, 628 
649, 901

666

575, 671, 705 

687, 864, 865 
906

R/R NO(S).

General Services Administration
—  Automated Data and Telecommunications

Service, Region 4

—  Federal Supply Service

—  Federal Supply System 

-- Jackson/ Vicksburg

—  National Archives and Records
Service

—  Region 1

—  Region 3

—  Region 4 
-- Region 5

-- Region 9

Glen Falls, N.Y.
Health, Education,and Welfare, 
Dept, of

785

694

775

700
581, 653 
717, 723
822

539, 544, 547 
669, 883
695

592, 663 
738, 905

733, 870

867

Grand Coulee, Wash.
—  Reclamation, Bureau of

Harlingen, Tex.
International Boundry and 
and Water Commission

Health, Education, and Welfare, 
Dept, of
—  Social and Rehabilitation

Service

TITLE

655 

880

656 

656

R/R NO(S).

—  Social Security Administration

-- Baltimore, Md.

-- Bureau of District
Office Operations

-- Bureau of Field
Operations

620, 631 
652, 735, 861
629, 783, 832 

562, 699, 867

-- Cape Girardeau, Mo. 823, 892

-- Great Lakes Program Center 610
-- Macon, Ga. 744

-- Northeast Program Center 563, 591
609, 883

-- Region V 826

-- Quality Assurance Field 851
Office

Hines, 111.
-- Veterans Aministration 894

Hot Springs, Ark.
-- Agriculture, Dept, of 572

Housing and Urban Development,
Dept, of
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TITLE

Housing and Urban Development,
Dept, of (cont.)
-- Chicago Area Office

Columbia Area Office
-- Columbus, Ohio

Houston Tex.
-- National Aeronautics and Space 

Administration

-- Veterans Administration
Huntsville, Ala.
-- National Aeronautics and Space 

Adminis tration

Indian Affairs, Bureau of--See Interior,
Dept- of

Indi anapo1 i s, Ind.
-- Treasury, Dept, of

Information Agency, Washington, D.C.
Inglewood, Calif.

Defense Supply Agency
Interior, Dept, of

Bureau of Indian Affairs

837
820

841

767

578

891, 897

R/R NO(S).

836, 846 
599, 670, 871

748

-- Wahpeton Indian School 612
Washington, D.C. 667

—  Shonto ’Boarding School 684

—  See Bonneville Power Administration
-- Bureau of Reclamation 655, 828
-- Geological Surirey, Water Resources 770 

Division

Internal Revenue Service--See
Treasury, Dept, of

International Boundry and Water 
Commission 
-- Harlingen, Tex.

International Brotherhood of 
Electrical Workers

Jackson, Miss.
-- Agriculture Dept.

General Services 
Administration

Jacksonville, Fla.
-- Navy, Dept, of

Justice, Dept, of
Bureau of Prisons

-- Immigration and
Naturalization Service

Knoxville, Tenn.
Tennessee Valley Authority

Lakehurst, N.J.
-- Navy, Dept, of

Las Vegas, Nevada
Federal Aviation 
Administration

Lewisburg, Pa.
-- Justice, Dept, of

Long Beach, Calif.

—  Federal Employees Metal 
Trades Council

TITLE R/R NO(S).

880 

880 
677

702
700

553

866

668, 829 
875, 860, 896

716

597

719

866

830
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Los Alamitos, Calif.
-- Navy, Dept, of

Los Angeles, Calif.
-- Commerce, Dept, of

-- Defense Supply Agency
Macon, Ga
-- Health, Education, and Welfare, 

Dept, of

Marine Corps
-- Air Station, El Toro
— -Marine Corps Supply Center 

-- Barstow, Calif.
-- Albany, Ga.

Maynard, Mass.
—  Defense Civil Preparedness Agency

Miami, Fla.
-- Treasury, Dept, of

Military Ocean Terminal 
Sunny Point

Montgomery, Ala.
-- General Services Administration

—  National Guard
-- Veterans Administration

Montrose, N.Y.
Veterans Administration

TITLE

Muskogee, Okla.
-- Veterans Administration 'Hospital

R/R NO(S). 

729 

742

552, 558, 873 

744

638

688

821

706, 722

571, 831

543

785

788
622

589, 595 
627, 690

824, 825

TITLE R/R NO(S).

National Aeronautics and Space 
Administration
-- Lyndon B. Johnson Space Cntr. 767

—  Marshall Space Flight Center 891, 897
National Archives and Records Service
Service--See General Services
Administration

National Association of Government
Employees 786

National Federation of Federal 
Employees
—  Local 116 660
—  Local 273 838, 906

—  Local 934 704

National Guard
—  Adjutant General

—  Boston, Mass.
—  Defense/Air, Camp Mabry
—  Montgomery, Ala.

Nevada Air National Guard
—  New York Air National Guard

—  Pennsylvania Air National
Guard

—  Pennsylvania Army National
Guard

—  Springfield, 111.
—  Tennessee

762

555, 662, 743 

594

788.

586 

619 

601

602

725 

773
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title r/r no(s).
National Guard (cont.)

Texas Air National Guard 763
Wisconsin Army NationalgGuard 889

National Highway Traffic Safety Admin.—  See 
Transportation, Dept, of

National Labor Relations Board 746
National Science Foundation, 583
Washington, D.C.

National Treasury Employees Union
-- Chapter 10 621

Chapter 26 759  ̂ 777

TITLE R/R NO(S),

Navy, Dept, of (cont.)
—  San Diego, Calif. 782

-- Naval Air Station 597, 729

—  Naval Air Systems Command 765
—  Naval Facilities Engineering

Command "

-- Northern Division 780, 857
Naval Facilities Engineering*
Division

-- Engineering Division 538, 736

-- Washington, D.C. 848 Naval Plant Representative 
Office 776

National Weather Service--See Commerce,
Dept, of -- Naval Support Activity, 

Long Beach, Calif. 587
Navy, Dept, of

Charleston Naval Shipyard 697, 787 
568, 637, 682

-- Navy Commissary Store 
Complex

576, 713, 749

—  Civilian Manpower Management Office 869 Norfolk Naval Shipyard 569, 640, 898

—  Exchange Puget Sound Naval 
Shipyard

540,
626,

556,
639,

557
685

-- Alameda, Calif. 661 -- Regional Finance Center 560
-- Long Beach Naval Shipyard 648 -- Regional Medical Center 536
—  Mare Island Naval^Shipyard 

-- Marine Corps Recruit Depot

600

765
Supervisor of 
Shipbuilding

572, 588, 654

-- Naval Air Rework Facility Newark, N.J.
-- Air Force, Dept, of 624, 737, 740

-- Cherry Point, N.C. 709 New Orleans
-- Jacksonville, Fla. 553 — Veterans Administration 643
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TITLE R/R NO(S), TITLE R/R NO(S).

New York, N.Y.
-- AFGE Mint Council
-- American Federation of Government 

Employees
-- Health, Education, and Welfare

Small Business Administration

Veterans Administration

Northport, N.Y.
-- Veterans Administration

Ogden, Utah
-- Hqs., Ogden Air Logistics Center, 

Hill AFB

Oklahoma City, Okla.
Transportation, Dept, of

Olathe, Kan.
-- Federal Aviation Administration

Philadelphia, Pa.
-- Civil Service Commission
-- International Brotherhood of 

Electrical Workers

-- Navy, Dept, of

Portland, Ore.
-- Dept, of Interior

Portsmouth, Va.
-- Navy, Dept, of

Prairie Village, Kansas 
-- Agriculture, Dept, of

Professional Air Traffic Controllers 
Organization, MEBA, AFL-CIO

676

8455

783 

691 

692, 632

764

549

542, 887

772

673

677

857

537

569, 898

888

617

Providence, R.I.
—  Defense, Dept, of

Pueblo, Colo.
—  Army, Dept, of

Reno, Nev.
-- Veterans Administration

Richmond, Va.
—  Defense, Dept, of

Rock Island, 111.
Army, Dept, of

548 

598 

678, 734 

708 

834, 847

Rolla, Mo.
—  National Federation of 704

Government Employees

Ruiz, Jose L. 630

Salina, Kansas
Defense, Dept, of 827

San Diego, Calif
-- American Federation of 623

Government Employees, AFL-CIO

-- Navy, Dept, of

San Francisco, Calif.
-- Health, Education, and 

Welfare, Dept, of
-- Treasury, Dept, of

Santa Anna, Calif.
—  Marine Corps

Seattle, Washington
Federal Aviation 
Administration

576, 749 
765, 782

629, 851, 870

904

638

872
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TITLE

Seattle, Wash, (cont.)
Veterans Administration

Shonto, Ariz.
—  Interior, Dept, of

Small Business Administration 
Smith, Leo D.

Smithsonian Institution
—  National Zoological Park

Social Security Administration--See Health,
Education, and Welfare, Dept, of

Southport, N.C.
—  Military Ocean Terminal

Springfield, 111.
National Guard

643

684
691

843

885

R/R NO(S). TITLE

543

725
State, Dept, of
"  Agency for International Development 606

St. Louis, Mo.
—  Anty, Dept, of

—  Defense Supply AgAicy
—  Treasury, Dept, of

Tennessee Valley Authority 
Knoxville, Tenn.

Transportation, Dept, of
—  Coast Guard, Washington, D.C.
-- Federal Aviation Admin.
-- Aircraft Services Base
-- Eastern Region

855

874
895
716

658

542, 887 
680, 769

Transportation, Dept, of (cont.)

Fort Worth Traffic 
Control Center

--- Las Vegas Control Tower

R/R N0(S).

681

719
National Aviation 646, 768
Facilities Experimental Center (NAFFC)

-- Northwest Region
-- Olathe, Kansas
— - Rocky Mountain Region 
-- Washington, D.C.

-- National Highway Traffic 
Safety Admin.

Treasury, Dept, of
Customs Service

-- Region II
—  Region IV
—  Region VIII

-- Washington, D.C.

Internal Revenue Service
-- District Office
--- Atlanta, Ga.
--- Chicago, 1 1 1 .

Des Moines, Iowa 
--- Fargo, N.D.

872

772
613
686

535

859, 908 
571, 784, 831 

573 
766

863
541, 726, 877 
878, 879, 858, 

907

882
835
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TITLE
Treasury, Dept, of (cont.)

___ Greensboro, N.C.
____Indianapolis, Indiana

____Milwaukee, Wise.

____Oklahoma
____San Francisco, Calif.

____St. Louis, Mo.
National'Office 
Washington, D.C.

—  Region
___ Southwest

_- Service Center
___ Brookhaven

--- Chamblee
___ Chicago, 111.
___ Memphisv Tenn.

Treasury Disbursing Center

Utica, N.Y.
_ Health, Education, and Welfare,

Dept, of

Vallejo, Calif.
-- Navy, Dept, of

Vanderberg, Calif.
_ Air Force, Dept, of

696 

836, 846 
850 
902 

904 
895

715, 721, 726

755

707, 726 

726 

726 

753 
561, 570

832

600

659

R/R NO(S).
Veterans Administration

—  Data Processing Center
Austin, Tex.

—  Hines Marketing Center 

— ' Hospital
--- Houston, Tex.
-- Montgomery, Ala.

-- Montrose, N.Y.

-- Muskogee, Okla.
__ New Orleans, La.

__ Northport, N.Y.
__ Outpatient Clinic

__ Seattle, Wash.

—  Regional Office

-- Chicago, 111.

__ New York, N.Y.
__ Reno, Nevada

—  VA Center
—  Bath, N.Y.

Vicksburg, Miss.
—  Army, Dept, of
—  General Services

Administration

TITLE R/R NO(S)._

577, 579, 625 

894

578

622

589, 595 
627, 690

824, 825
534, 756

764

692

643

590 

632 

678, 734

545, 607, 634

567, 757 
700
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R/R NO(S).
Wahpeton, N.D.

—  Interior, Dept, of 612
Washington, D.C.
-- Agriculture, Dept, of 566

-- Community Services Administration 868

Equal Employment Opportunity 741 
Commission

Federal Aviation Administration 686

General Services Administration 833
-- Information Agency 599  ̂ 670, 871
-- Interior, Dept, of 667

Immigration and Naturalization 668, 875
Service ’

National Science Foundation 593

—  National Treasury Employees Union 848
—  Smithsonian Institution 885 
-- Transportation, Dept, of 658 
-- Treasury, Dept, of 766

West Warwick, R.I.
—  Defense, Dept, of 720

Wiregrass Metal Trades Council 575

Wyandotte, Okla.
National Federation of Federal 660 
Employees
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U.S. DEPARTMENT OF LABOR
O m c s  o r  T H E  A s s is t a n t  8 sx» k t a m v  

W A SH IN G T O N

Mr. Michael Sussman 
Staff Attorney
National Federation of Federal 
Employees 

1737 H Street, N. W. 
Washington, D. C. 20006

Re:

534

Veterans Administration Hospital 
New Orleans, Louisiana 
Case No. 6U-2U6U(CA)

Dear Mr. Sussman:
I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director’s dismissal of the 
complaint in the above-named case.

Under all of the circumstances, I find, in agreement with 
the Assistant Regional Director, that a reasonable basis for 
the complaint has not been established and, consequently, further 
proceedings in this matter are unwarranted. In this regard, 
it was noted that there was insufficient evidence to establish 
a reasonable basis for the allegations that the Respondent 
assisted or encouraged the American Federation of Government 
Employees (AFGE) in its organizing efforts or that the Respondent 
acquiesced in or approved the AFGE’s alleged improper conduct.

Accordingly, your request for reviewj seeking reversal of 
the Assistant Regional Director's dismissal of the complaint, is 
denied.

Sincerely,

Paul J. Passer, Jr. 
Assistant Secretary of Labor

Attachment

U. s. UEPARTMEfJrOF LABOR 
LA 80R  MANAGE.V1ENT SERVICES ADM IN ISTR ATION  

911 W ALNUT STREET -  ROOM 2200

O ffice of 
The Regional A dm inistrator

816.374.5131

January 27, 1975

Mr. Michael Sussman, Staff Attorney 
National Federation of Federal Employees 
1737 H Street, N.W.
Washington, D.C. 20006

Re:

Dear Mr. Sussman:

Kansas City, Missouri 64106

Certified Mail

Unfair Labor Eractice Complaint 
Against the Veterans Administration 
Hospital, New Orleans, Louisiana 
Case No. &i-Sk&k{,Ck)

The above captioned case alleging violations of Section I9 of Executive 
Order llll-91> as amended, has been investigated and considered carefully.
It does not appear that further processing is warranted inasmuch as a 
reasonable basis for the complaint has not been established.
You alleged that the Activity violated Section 19(a)(1), (2 ), (3), and (5) 
of the Order by permitting- or allowing non-employee representatives of the 
American Federation of Government Employees (AFGE) to conduct organizational 
drives on the premises of the hospital among employees represented by Local 
169, National Federation of Federal Employees. While it appears that such 
activity may have occurred, you have not shown that it was done with the 
permission, approval, or awareness of management. Rather,’ it appears that 
the hospital management did actively seek to prohibit and prevent the com­
plained of conduct in those instances of which it was aware.
Under these circumstances, I find that you have failed to sustain your 
burden of proving, under Section 203.5(c) of the Regulations of the Assistant 
Secretary, a violation of Section 19(a)(3) of the Order. Further, there is 
no evidence that agency management interfered vzith, restrained or coerced an 
employee in the exercise of rights assured by the Order (Section 19(a)(1)); 
encoTiraged or discouraged membership in a labor organization by discrimination 
in regard to hiring, tenure, promotion or other conditions of employment 
(Section 19(a)(2)); or refused to accord appropriate recognition to the 
complainant (Section 19(a)(5)).
I am, therefore, dismissing the complaint in this matter.
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Pursuant to Section 203.7(c) of the Begulations of the Assistant Secretary 
you cay appeal this action by filing a request for revievr \r±th the Assistant 
Secretary for Labor-Manageaent Relations, Attention: Office of Federal 
Labor-Idanagement Relations, U. S. Department of Labor, Washington, D.C. 
20216, and serving a copy upon this office and the respondent, A statement 
of service should accompany the request for revievr.
Such request most contain a congplete statement setting forth the facts and 
reasons upon irzhich it is based and must be received by the Assistant Secre­
tary for Labor-‘Management Relations not later than the close of business 
February 10, 1975.

-  2 -

Sincerely^

Cullen P.
Assistant Regional Director 
for Labor-14anagement-Services

cc: ilr. Val J. Kozalt
Director of Field Operations 
National i'ederation of Federal Engployees 
1737 E Street, N.W.
Washington, D.C.. 20006
îr. Patrick Tapplette, President 
Local Union I69, National Federation 

of Federal Employees 
5623 Dauphine Street 
Hê f Orleans, Louisiana 7OII7

t̂ r. Rayiflond J. Malloy 
Assistant General Counsel 
American Federation of Government Enployees 
1325 Massachusetts Avenue, N.W.
Washington, D.C. 20005
1-Ir. Stephen Shochet 
Office of the General Counsel 
Veterans Administration 
600 Vermont Avenue 
Washington, D.C. 20̂ 2̂0
I4r, P. L. Adans, Personnel Officer 
Veterans A.dministration Hospital 
1601 Perdido Street 
I*ev; Orleans, Louisiana JOlko

Certified Î ail #3^60^8

Certified Mail #3̂ *6011.9

Certified Mail #3^6050

Certified ^^^l #3^051

Certified Mail #3^052

U.S. DEPARTMENT OF LABOR
O m c c  o r  t h e  a u i « t a n t  s s c r c t a m v  

W A SH IN G TO M

July 1, 1975
535

Mr. David Cassidy 
Vice President for the Office of 

the Secretary 
American Federation of Government 
Employees, Local 3313 

Box 1*76
Washington, t). C. 200Mf

Re: Department of Transportation 
National Highway Traffic 
Safety Administration 

Case No. 22-5739(CA)
Dear Mr. Cassidy:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dismissal of the 
Section 19(a)(1 ), (2) and (6) allegations of the complaint in 
the above-captioned case.

In agreement with the Assistant Regional Director, I conclude 
that further proceedings in this matter are unwarranted inasmuch 
as a reasonable basis for the complaint has not been established.
In reaching the disposition herein, it was noted particularly 
that Section l(b) of the Order provides, in part, that, except 
as provided in Section 2h of the Order, supervisors may not 
participate in the management of a labor organization or act 
as a representative of such an organization. Under the circoim- 
stances, I find that participation by a supervisor on a committee 
of the labor organization would be inconsistent with the afore­
mentioned proscriptions contained in Section l(b) and that, therefore, 
the Respondent's conduct in this case was not inconsistent with the 
purposes and policies of the Order.

Accordingly, your request for review, seeking reversal of the 
Assistant Regional Director's dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secreteury of Labor

Attachment
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Ur4ITt:D ST.VlT-1? J/LPArTMENT OF LADOR
U A D o rt m a k a <;<:m k n t  s c m v ic l s  a d m i n i s t r a t i o n

N tO lO N A L  Ot F IC I 
1 4 IS O  G ATKW AY n U IL O IN G  

M A n K t.T  STPCtr

rH IL A D C i-PH IA . TA. 1*104  
TCLCPHONC I l 9 - B t 7 - I l 3 4

March 28, 1975

Re: Dc*.partment of Transportation 
l^ntional Highway Traffic Safety 

Administration 
Case No. 22-5739(CA)

Kr. Davi.vj Cassidy 
Vice President 
Office of the Secretary 
iVneriCciU Fedcii*ation of Government 

Kmployees, Local 3313 
Box 476
^:&shington, D.C, 20044 

(Cert. Hail No, 701/j30)
Dear Mr. Cassidy:

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefvl.ly. It does not appear that further proceedings arc warranted 
iiinsiKuch a reasonable basis for the complaint has not been established.

Ybur c’narge alleges that the. Ar.iivity violated Sections 19(a) CD, 
(2) and (6) of the Executive Order because it directed a supervisor,
Walter Liiiley, to resign his membership on the Legal Aid Committee of 
Local 3313 and this was done because Mr, Bailey had filed a grievance.
You also chaign that a representative of the Respondent had threatened 
this iiulividuf:! v?ir.h .other chargt-s if a conflict of intertist charge did 
not "stick." The charge you filed against the Agency, however, did not 
contain the last a3.1ĉ ,ation,

ThCi investigation revealed that V/alV.er Bailey is a Supervisory 
Systems Analyst and a supervisor v.rithin the r.̂ eaning of the Executive Order. 
Neither pnrty has questioned the supervisory status pf Mr. Bailey. BaJIey 
is a nic-nhcr of the Union’s Legal Aid CoMnittec vjhich vzas created by the 
Local to ii-'viev/ prosent and potenLia.1 open and closed panel 3.ega? servicr-.s 
iiu.urnncLi ]Jr»ns, c valiiate vari ou‘3 and report and wake ‘ recommendations
to the . RespondeoL takes the position that Dailey’s membership on the
Co:'tni { If, a conflict of interc:;t v/̂ .th hi.s dji ies and rcrjyonsjbilitics 
as a , and his membfr;:1i:p om the Coi;:nii.ttee may i.in;u>se upon the
Activity l;i;;bi3.U:y under Section 19(a)(1) and (3) of tlie Executive Order.
As a icLiult, it hn.'; asked BaiJey to rosir/*i fro:;» the Con*mittce and provide 
prool of resignation. It al«o a'jscrtj; that it does not ask Bailey
tc. resif.n ivo.n the Union. The Union avers Miat Bailey Wiis asked to leave

Ihc Coivt.'iiLec because he had filed two grievances against the Agency.
The invosti ration siiowed, novrrthcless, that the grievances were filed 
subsL‘;ucnt Lo Se}»tcir«her 25, 1974, the date on whicii he was asked to resign 
from ti.e Commit--e. It ir c.lcrr from the record that Bailey i.s a supervisor 
xv'itlsin the freani’.g oC the Executive Order. Section 19(a)(1) 1/ cites rights 
of crr.leyefts. It. would follow, therefore, that Respondent’s request of 
Mr, Bailey that hr. not participate In the activities of the Union by virtue 
of mcubcrr.hip on this particular Committee is not an interference with the 
rights of an employee unles.s it can be shown that such action, in some*way, 
relates to activities of employees. No evidence has been presented or 
unearthed which vTOuld indicate that the Respondent was interested in Bailey’s 
union activities in order to interfere with the riĵ its of employees as set 
out in Scction 1(a) of the Order. The evidence shows that the efforts were 
directed only to Bailey and not to his relations with other employees. There 
is, in addition, no evidence of independent 19(a)(1) activities by Respondent.

With re.'̂ pect to 19(a)(2), the record is clear that Bailey, while 
proc<'-.«=.<jing complaints about his rating, did not file the grievances until 
after hvi was requested to withdravr from the Legal Aid Committee. Respondent's 
action, tljerefore, could not have been retaliation for Bailey*s filing 
grieviuccs and, secondly, since Bailey if a supervisor, an actionable complaint 
could not be filed pursuant to 19(a)(2) which applies only to employees; 
supervisors arc not covered by the Section.

There, is no violation of 19(a) (C), iaaoaiocli ui*. the Assistant Sf*̂ "~f!tarjr
has found t'hat the obligation to consult, confer and negotiate relates to __
t}iG collective bargaining relationship between an incumbent labor organization 
and an agency and ̂ even assuming the facts as averted by the Complainaiit, th6 
allej/.cd refusal to disruss by the Activity was related to Bailey’s membership 
on tiK? Legal Aid Committee and Respondent’s position that it would conflict 
with h;is supervisory duties. 1 find, therefore, no possible violation of 
Section 19(a)(6) 2J •

In these cii cuinstances, therefore, I find no reasonable basis for 
the-' issuance of a notice of hearing based upon allegations of violations of 
19(a)(1), (2) and (6).

I am, tlicrefore, dismissing the complaint- in this matter.

17 Sec. 3 9. Unfa.Lr labor practices, (a) Agency management shall not— (1) interfere 
with, or coerce an employee in the exercise of the rights assured by this 
Order.

2/ 2'.. A/SLMR No. 211.
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rursur.nt to Scction 203.7(c) of tha Kcp,ulatioiis of the Assistant; 
Sc'.crcitnry, you may appeal tbis ,-ction by a request for review icitli
Llic Ac.sislant Sccietary for Lm.or-Hinap.oinent Relations, Attc.ntion: Office 
c. Scleral Lnbv̂ r-M̂ nar.oir.ent ReJ.jtlons, U. S. Department of Labor, V?ashjnsto;>, 
D.C. 20216. A copy of ihv request foo: revie\7 r.msL be served upon this Office 
.̂nd tho. Respondent. A staLciv.mt of service should accompany the request for 
reviev?.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business April 10, 1975.

Sincerely,

Kenneth L. Evans 
Assistant Regional Director for 

Labor-Management Services

U.S. DEPARTMENT OF LABOR
O m c c  O F T H E  A s s is t a n t  s e c r e t a r y  

W A S H IN G T O N

July 1, 1975

Mr. Thomas Skidmore 
American Federation of Grovernment 
Employees, l/ocal kQ, AFL-CIO, 

2k7 S. Callow
Bremerton, Washington 983IO

536

Re: Department of the Navy,
Naval Regional Medical Center, 
Bremerton, Washington 
Case No. 71-3139(CtJ)

Dear Mr. Skidmore:

Mr. Jaraes B. Gregor>’, Administrator 
U. S. Departmr-nt of Transportation 
National Hi ghv:ay Traffic Safety Administration 
7th and "D" Streets., SW 
’•»’i*iihiTî 'Loii., Jj.C, 20590 

(Cert. Mail No, 701431)

bee: Dow E. Walker, AD/WAG
ATTN: Earl T. Hart, AAD
S. Jesse Reuben, OFLMR
John Gribbin, Labor Relations Officer/CSC

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director*s Report and Findings 
on Petition for Clarification of Unit in the above-named case.

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that the evidence did not establish 
that the employees of the Shipyard Dispensary have accreted to 
the existing unit represented by American Federation of Govern­
ment Employees, Local U8, AFL-CIO. Consequently, further pro­
ceedings in this matter were deemed unwarranted.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director*s dismissal of the petition, is 
denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

DEPARTMENT OF TllE NAVY 
NAVAL REGIONAL MEDICAL CENTER 
BREMERTON, WASHINGTON

-AND-
-ACTIVITY

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 48, AFL-CIO

BREMERTON, WASHINGTON -LABOR ORGANIZATION/ 
PETITIONER

CASE NO. 71-3139

REPORT AND FINDINGS 
ON

PETITION FOR CLARIFICATION OF UNIT

Upon a petition for clarification of unit having been filed in accord­
ance with Section 202.2(c) of the Regulations of the Assistant Secretary, 
the undersigned, after posting of notice of the petition, has completed 
the investigation and finds as follows:
The American Federation of Government Employees (AFGE), Local 48, AFL- 
CIO, is the current exclusive bargaining representative of the following 
unit of employees:

All graded and all ungraded employees of the Naval 
Hospital, Bremerton, excluding managers, all super­
visors, and all professional employees.

The AFGE seeks clarification of the existing exclusively recognized unit 
in order to bring it into conformance with the new organizational struc­
ture created by the transfer of function of the Shipyard Dispensary,
Puget Sound Naval Shipyard, Bremerton, Washington to the Naval Regional 
Medical Center (NRMC), Bremerton. Specifically, the AFGE seeks to add 
all GS nonsupervisory, nonprofessional employees employed in the Ship­
yard Dispensary to the above-described unit.
The employees working at the Shipyard Dispensary are part of an Activity- 
wide unit of employees of the Puget Sound Naval Shipyard for which the 
Bremerton Metal Trades Council was granted exclusive recognition on 
October 12, 1962.
On July 1, 1972, the Naval Regional Medical Center, Bremerton was estab­
lished. As part of this action, the employees of the Shipyard Dispensary

were transferred from the command of the Puget Sound Naval Shipyard to 
the NRIIC on January 1, 1973, Also, the Navai Hospital, Bremerton was 
disestablished and consolidated into the NRMC on February 1, 1974 (this 
facility is now referred to as the "core hospital").
While the Shipyard Dispensary has been transferred to a new command, 
its primalry function, the provision of industrial health care for the 
civilian employees of the Puget Sound Naval Shipyard, has remained un­
changed, Furthermore, the’Dispensary nurses continue to utilize speci­
alized-job skills which the hospital nurses do not share. The transfer 
did not lead to any personnel reassignments or interchanges within the 
NRMC. The supervision of the employees of the Shipyard Dispensary 
remained unchanged except for the replacement of the position of Medical • 
Director by those of Director, Occupational Health and of Officer-in- 
Charge. The location of the Shipyard Dispensary was not changed. The 
terras and conditions of the employees* employment have not been substan­
tially affected. Based on the foregoing, I find the employees in the 
Shipyard Dispensary have remained a viable and identifiable group within 
the NRMC and have not accreted to the unit of employees at the core hos­
pital represented by the AFGE,
Having found that the employees at the Shipyard Dispensary have not been 
added or accreted to the unit represented by the AFGE, the parties are 
advised hereby that, absent the timely filing of a request for review 
of this Report'and Findings, the undersigned intends to issue a letter 
dismissing the netirlon.
Pursuant to Section 202.4(1) of the Regulations of the Assistant 
Secretary, a party may obtain a review of this finding and contemplated 
action by filing a request for review with the Assistant Secretary for 
Labor“Management Relations, Attention: Office of Federal Labor-Management 
Relations, U. S. Department of Labor, Washington, D. C. 20216. A copy 
of the request must be served on the undersigned Assistant Regional 
Director as well as the other party, A statement of service should 
accompany the request for review.
The request must contain a complete statement setting forth the facts 
end reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of business on April 10, 1975.

Labor-Management Services Administration

Gordon M. Byrholdt •
Assistant Regional Director 
San Francisco Region 
U. S. Department of Labor 
Room 9061, Federal Building 
450 Golden .Gate Avenue 
Sfln Francisco, C.'. li rornia 5-';102

Doled: vnrcli 23.
- 2 -
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July'9, 1975

537
Mr« Victor H«
Chief, Bran^ ot Per&oimel 
U. S„ Department ot the Interior, 
Bonneville Vzmer Adsinistrattion.
0. Box 3621 

Portland, Oregoa 97203
Kei

Bear Hr. English s

Boaoeville Psiwer Adminiatratica 
Portland, Oregon 
Case No. 71-3239(AP)

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's Report and Findings 
on Grievabllity or Arbitrability>

In your request for review you contend, contrary to the 
findings of the Assistant Hegional Director, that the April 23,
197*̂ grievance did not involve areas of consideration but, rather, 
involved the question of whether or not the specific language 
of Article 8, Sectica A of Supplecaent 1 of the parties’ negotiated 
agreeoeat interferes with oanage«ent*fl riê it to prooote under 
Section 12(b)(2) of Executive Order IIU91, as ainended, and violates 
Civil Service Caomission and agency regulations ♦

Under the particalsr circuastances of this case, I find, in 
agreement with the Assistant BegicHial Director, that the unz^solved 
issues herein involve the interpretation and application of the 
negotiated agreeoent and are arbitrable pursuant to the terns of 
the agreement* In this regard, it was noted that while the 
decision to proaote is a reserved nanagcment right under Section 
12(b) of the Executive Order, there is no basis in the Order to 
conclude **that such reservation of decision siaking and action 
authority is Intended to bar negotiations of procedures > to the 
extent consonant with law and regulations, which managenwat will 
observe in reaching the decision or taking the action involved, 
provided that eudi procedures do not negate the authority reserved." 
(eaphasis added) Veterans Administration Research Hospital̂  Chicago, 
Illinois> FtiRC 36. 71A-31> and Social Security Adalnistration .̂ Headquartera ]toeaus and Offices, Baltimore» Maryland, FLRC Ho. 71A-22* 
While the above cited decisions of the Federal Labor Relations 
Council (Council) did not involve questions related to procjotlons, 
in view, the rationale, as set forth above, is applicable in 
Buch situationa.

- 2 •
In the instant case, the disputed provision of the p a r t ie s * 

negotiated agreeaent aerely seta forth the procedures for aasage-' 
icent to observe In selecting ̂ iployees for promotion^ M oreover, 

aa noted by the Assiatant Begional Director, the Article in dispute 
does not add a new criterion for promotion nor does it run counter 
to Federal Personnel Manual or agency regulations with respect to 
Xijnihing the area of consideration below the minlana area of 
consideration, Tfoder the circumatancea, X find that the grievance 
herein is arbitrable and that the nsatter is not barred from consi­
deration by aa arbitrator by virtue of Section 12(b) of the Order»

Accordingly, your request for review,̂  seeking reversal of 
the Assistant Regional Director's Report ar^ Findings on Arbitral 
bility, is denied.

Pursuant to Section 205.12 of tl» Assistant Secretary's Hegu^ 
lations, the parties shall notify the Asaistaat Regional Director 
for Labor^*«iage2ient Services, Labor-Manag^nt Services Adniniatratic«, 
United States Depairtiaent- of Labor, in yriting, within 20 days from 
the date of this decisiiMi as to what steps have been taken to 
comply herewith. The Assistant Regional Director’s address is 
Boca 9C61, Federal Building, U50 CSolden Gate Avenue, San Francisco, 
California 9̂ 1G2.

Sincerely,

Paul J. Fas&ar, Jr. 
Assistant Secretary of Labor

AttachBK^t
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UNITED STATKS DEPARrtj-iT OF L\1U>1; 
LAI)()U-Mi\Ni\Gl'Ml.uT SERVICKS ADMINISTIIM'IÎ :: 

SAN l*ll̂ \NCISCO UKGION

BONNEVILLE POWER ADMINISTRATION 
PORTLAND, .OREGON

-AND-
AMERICAN FEDERATION OF GOVER̂ r̂iKNT 
EMPLOYEES, LOCAL 928, AFL-CIO

-ACTIVITY

-lABOR ORGANIZATION/ 
APPLICANT

CASE NO. 71-3239

REPORT AND FINDINGS 
ON

AN APPLICATION FOR DECISION ON ARDITRiXBILIlY

On December 18, 1974, the.American Federation of Government Employees, 
Local 928, AFL-CIO, hereinafter referred to as Applicant, filed an Appli­
cation for Decision on Arbitrability in accordance vjith Section 206 of 
the Regulations of the A.ssist2iit Secretanrî . Tne undersigned has caused 
an investigation of the facts to be made and finds as follows:
The Applicant and the Bonnevillfe Power Administrative, hereinafter re­
ferred to as BPA, are parties tb a Basic Agreement and a Supplementary 
Agreement No, 1, both of which are effective for a two-year period from 
January 15, 1974, The Applicant seeks a decision as to whether its 
grievance dated April 23, 1974, is subject to arbitration under the 
existing Agreement.
The facts, which are not in dispute, indicate the Applicant's grievance 
was filed under Article 12 of the Basic Agreement, alleging that the BPA 
had not abided by the requirements of Article 8, Section A, Supplementary 
Agreement No. 1, when it promoted a non-BPA employee to the por̂ .tion of 
Electrical Engineering Technician GS-11. The Applicant proposed that 
the BPA rescind the promotion given to the non-BPA employee and proniote 
one of the two BPA employees on whose behalf the grievance was filed and 
who were found to be highly qualified for the vacant position. The 
grievance was processed through the negotiated grievance procedure V7ith 

BPA initially contending that the subject matter of the grievance ^̂ as 
not a negotiable item. Thereafter, at succeeding steps, BPA modified 
or augmented its position by asserting that Article 8, Section A of the 
Supplementary Agreement Na. 1, the provision of the Agreement dealing 
with promotions, conflicted with Federal Personnel Manual Regulations. 
Applicant then invoked arbitration. BPA rejected the grievance as not 
arbitrable on the ground the agreement language contained in Article 8,

Scction A of Supplementary Asrcementt No. 1 w;is contrary to rcgulctions. 
found in the Federal Personnel Miinucjl. llioreunon. Applicant filed this 
application.
Article 8, Supplementary Agreement lio. 1, captioned Promotions, con­
sists of three sections. The pcrtiAcnt scction is cited below:

Section A. Promotions vill bo made in accordance with the 
BPA Manual and the Union uill he con.sr.ltcd on changes in 
the promotion program. Present employees will receive 
preference in selection for v.nc»nncies when qualifications 
of candidates are substantially equal. The nonselected 
candidates may request thci/ Sorvicins Personnel Officer 
to obtain reasons why they v:ere not selected or v;hat they 
should do to improve themselves.

Article 12, Basic Agreement, captioned Grievances, consists of six sec­
tions, The pertinent sections are cited b.elow:

Section C. It is understood that the adjudication of 
grievances extends only to the'interpretation and appli­
cation of this agreement and cannot be used to change 
the agreement. Neither can it be used for matters ex­
cluded from coverage under FPM Section 771-3-14c.
Section F(5^. If this decision (by the Administrator) 
does not satisfy the Union, it may, vithin the next 10 
calendar days request the Adninistrator, in writing, to 
jointly appoint an arbitrator to investigate and hold a 
hearing on the grievance and write a decision within 
the next 30 days.

Article 1, Basic Agreement, captioned Governing Regulations, consists 
of five sections. The pertinent section is cited below:

Section B. In the administration of all matters covered 
by this agreement and subsequent supplementary agreements, 
management officials and employees are governed by exist­
ing or future laws and regulations of appropriate authori­
ties, including policies set forth in the Federal Personnel 
Manual; by published Bureau and Department of the Interior's 
policies and regulations in existence at the time the 
agreement was approved; and by subsequently published 
Bureau and Department of the Interior's policies and regu­
lations required by law or by the regulations of appro­
priate authorities.

The Applicant, in contending that the grievance should be subject to the 
arbitration provisions of the negotiated agreement, asserts BPA accepted 
the grievance and ruled on its merits. In making this assertion. Appli­
cant appears to rely on a May 1, 1974, grievance meeting and on a May 6,
1974, memorandum to Applicant in which, in conjunction with the articulated

- 2 -
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position of BPA concerning thu nongricvobility of the issues, BPA 
states in conclusionary terms that the selected employee had qualifi­
cations superior to the other applicants. In my view, BPA hns main­
tained a consistent position as to the arbitrability of the grievance 
and its reference to the basis for sclcction of the successful appli­
cant was no more than an attempt to ameliorate its relations with the 
unsuccessful applicants and with Applicant.

Applicant also avers that Article 8, Section A, Supplefnentary Agreement 
No, 1 had been reviewed and approved by higher authority and, therefore, 
is operative* BPA has invoked Section C of the Basic Agreement which 
provides, in substance, that a party mtiy request renegotiation of a 
provision in an agreement which is deamcd to be in conflict witli any 
law, regulation or policy binding on the activity which is subsequently 
enacted. Applicant disagrees with the invocation of Section C, assert­
ing that this provision of the agreement contemplates only laws, regulc-- 
tions or policies enacted subsequent to the agreement being finalized by 
the parties. In my view, resolution of the question as to the applica­
bility of Section C will result from a determination of the issue raiso.: 
in the application since it is intertwined but subordinate to that issuo*
The Activity contends, contrary 'to Applicant, that Article 8, Section A, 
Supplementary Agreement No'. 1, contravenes FPM and BPA regulations since 
this provision of the agreement'requires a selecting officer to select a 
BPA employee rather than an equally well-qualified Department employee.
In support of this contention, the Activity relies on the below cited 
excerpt from FPM and BPA regulations:

Federal Personnel Manual
1.

2.

Provisions required or prohibited (in negotiation) by the 
Commission's instructions. For example, selection must 
be from among the best qualified candidates, supervisory 
performance appraisals must be obtained; and length of 
service or experience may not be an evaluation or rank­
ing factor unless there is a clear and positive relation­
ship with quality of performance or there is a tie among 
candidates after using all evaluation factors measuring 
quality.
Qualification standards and evaluation methods established 
or approved by the Commission. For example, competitive 
experience and training standards approved by the Commis­
sion; a written test required by the Commission; and limi­
tations specified in Commission instructions on setting 
requirements in addition to competitive standards.

3. Reserved management rights identified in Executive Ord 
10988 (replaced by Executive Order 11491). For exampl 
how agency work is organized; what duties are assigned 
to individual ppsitions; and which candidate amonr; the
best-qualified is ?;elocted for nroaiocion. (Emphasis s 
plied.) FPM Chapter 335,28, Sabchaptcr.5, Part 5-ld,

up-

Dopartmenl: oC Interior Rcr.ulation;;
410.4 Policy.

-To the maximum extent possible, BPA*s Merit Promotion Program 
policy prcviden for filling; vacancics above the entrance 
level by promotion of hi^hlv gu.':1ii'icd BPA or Department 
employe os. 'i’iiis policy docs not ro;;trict the right of appoint­
ing officers to fill vacancies by reassignment or other means 
when it is clearj.y in BPA's best interest to do so.
The Merit Promotion Program is an integral part of BPA manage­
ment development plans and other prop;rams in the areas of 
staffing, training, and manpower utilization. (Emphasis sup­
plied.) 370 DM, Subchapter 2, Part. 2.1.

Additionally, the Activity agrees that Section 12(b) of the Executive 
Order, as amended, sets forth certain fundamental management rights which 
may not be bargained away.i'
In my opinion, disposition of the application turns on a decision as to 
whether Article 8, Section A, Supplementary Agreement No. 1, is consis­
tent with the mandates of Section 11 and Section 12 of the Order. If 
the answer is in the affirmative, it would follow that the grievance 
arising out of that provision of the agreement would be resolved through 
the negotiated grievance-arbitration procedures.
The Council, in rejecting an argument raised in a negotiability case,—  ̂
wherein the activity contended that a proposal concerning areas of con­
sideration in making promotions was inconsistent with the requirements 
of FPM and published agency policies, noted that the proposal did not 
establish a qualification for promotion nor did the proposal negate FPM 
requirements, e.g., the need to extend the minimum area of consideration 
if it does not produce at least three highly qualified candidates; to 
allow employees outside the minimum area to file voluntary applications; 
and to consider, along with employees in the minimum area, such volun­
tarŷ  applicants who meet the position qualifications.
Similarly, in the instant case, the provisions of the Article in dispute 
do not add a new criterion for promotion nor run counter to FPM and 
agency policies with respect to the area of consideration being reduced 
below the minimum area of consideration. Moreover,_persons employed

1/ Section 12(b) of Executive Order 11491, as amended, provides in part:
Management officials of the agency retain the right in 
accordance, with applicable laws and regulations... (2) to 
hire, promote, transfer, assign and retain employees in 
positions within the agency....

2/ Social Security Administration, llendquarters Bureaus and Offices,
Bnl tir^nro, Mnrvlnnd> FLKC I\o. 71A-22.
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iti:

throughout the Department can apply and be considered for positions 
within BPA on the basis of their qualifications with no weight given 
to whether their current employment is in a component other than BPA. 
Accordingly, since I conclude that Article 8, Section A, Supplementary 
Agreement No, 1 does not contravene the Order, I find that jihe griev­
ance as it pertains to this provision of the agreement is arbitrable 
under tlie agreement.

Pursuant to Section 205,6(b> of the Regulations of the Assistant 
Secretary, a party may obtain a review of these findings by filing a 
request for review with the Assistant Secretary for Labor-Management 
Relations, Attention: Office of Federal Labor-Management Relations,
U. S, Department of Labor, Washiagton, D. C. 20216. A copy of the 
request must be served on this office and the other party. A state­
ment of service should accompany the request for review.
The request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of business on March 4, 1975.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

;V,'( rGORDON M. BYRHOLDT /
Assistant Pvegionsl Director 
San Francisco Region 
U. S. Department of Labor 
Room 9061, Federal Building 
450 Golden Gate Avenue 
San Francisco, California 94102

Dated: February 19, 1975

July 21,-1975

U.S. DEPARTMENT OF LABOR
O ffice of  t h e  A ssistant Secretary

W A SHIN GTON
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Mr« John P. Helm 
Staff Attorney 
National Federation of 

Federal Employees
, J y c i o •.. : i w C 5 k'l». / j 

Washington, D,C. 20006
Re: Northern Division, 

Naval Facilities 
Engineering Command, 
UoS. Naval Base 
Case Noo 20-4749(CA)

'Dear. Mr. Helm:
I have considered carefully your request for review,, 

seeking reversal of the Assistant Regional Director's 
dismissal of the complaint in the above-named caseo

Under all of the circumstances, I find, in agreement 
with the Assistant Regional Director and based on his 
reasoning, that a reasonable basis for the instant complaint 
has not been established and that, consequently, further 
proceedings in this matter are unwarranted. Accordingly, 
your request for review, seeking reversal of the Assistant 
Regional Director's dismissal of the complaint, is denied.

Sincerely,

1
Paul Jo Fasser, Jro 

Assistant Secretary of Labor

Attachment
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UMiTed States DSPARTMti'j i LA&oR
L A O d fl M A N A C SM EN V  S E R V I C I S  ADM 1 N IS I  R A TIO N  

R E C IO N A L  O F F IC E  

1 4 1 2 0  G A T E W A Y  B U IL D IN G  

3 S 3  5 m a r k e t  s t r e e t

P H r- A O S L fH IA . . P A . I» I0 4  
TCl.C .»H O N E 215 .3  >7-1134

March 6, 1975

Jcbci P. Hein 
Staff Attorney
Kational Federation of Federal Employees 
1737 ”H" Street,
Vashi^ngton, D.C, 20006

Dear llr. Hsl̂ i:

Re: U. S. Naval Base
Northern Division, Naval 

Facilities, Engineering 
Connnand, Philadelphia 

Case No. 20-4749(CA)

The above-captioned case alleging violations of Section 19(a)(2),
(5) and (6) of Executive Order 11491, as amended, has been investigated 
and carefully considered.- It does’not appear that further proceedings are 
warranted.

Lliat ;
Basically, your complaint filed November 14, 1974 alleges^

1. Management failed to accord appropriate recognition 
to NFFE, Local 1430,' uhen it unilaterally decided to 
disestablish the Cadastral and Facilities Inventory 
Branch \d.thout prior consultation regarding the impact 
on the working conditions .of unit employees.

2. Management transferred the supervisor of the disestablished 
branch to a position filled by an Officer of NFFE, Local 1430; 
thereby, displacing Mr. Marshall. In so doing, management 
acted to discourage membership in the Local and to dis­
criminate against Mr. Marshall because of his union 
activities..

Section 203.5(c) of the Rules and Regulations of the Assistant 
Secretary provides that the Complainant must bear‘the burden of proof at all 
stages.of the proceedings. This includes the investigative stage where infor­
mation is provided v:hich xTill serve as a basis for the Assistant Pvegional 
Director to make a deterrination concerning \7hether there is a reasonable 
basis for the complaint.

2.

Our investigation into your complaint discloses that the 
Respondent was ordered by higher authority*‘on September 7 , 1973 to dis­
establish the Cadastral and Facilities Inventory Branch effective 
immediately, but delayed implementation for about nine months while 
attempts were being made to have the order vacated; and, prior to and 
during this period, the local xcas advised of the pending move. Our file 
does not reflect, nor do you allege, that at any time you requested or 
were denied the opportunity to consult and confer with management with 
respect to the impact on the working conditions of the affected' employees 
as provided in your negotiated agreement.

The 2cr.u?J. of tre disestablishment of the Cadastral and
Facilities Invea’cory Branch "took place on or abou-: July 1, 197'r szid was 
culminated with the Parente/Marshall transfer of September 8, 1974. The 
investigation discloses that numerous and diligent conferences took place 
about midway through the period of implementation.

It would appear, then, that you had adequate notice of the pend­
ing d.isestablishment; that you did not request nor were you denied the 
opportunity to consult regarding the impact on working conditions; and 
even if delayed, the conferences, once begun, were diligently conducted 
before the disestabllshmenl: cf the Ccdaotrzl end Facilities Inventory 
Branch was completed. Therefore, I am dismissing your aU.egation of 
violations of Section 19(a)(6).

Basically, Section 19(a)(5) relates to the granting of appropriate 
recognition. Our investigation in this case discloses that Respondent does, 
in fact, recognize NFFE, Local 1430, as the Certified Exclusive Representative 
for the affected unit employees; and, that a collective bargaining agreement 
has been successfully negotiated’between the parties. Investigation does 
not show, nor.do you allege, that the Respondent has vjithdrawn recognition.
For these reasons, I am dismissing your allegation of violations of Sec­
tion 19(a)(5).

With regard to the disestablishment of the Cadastral and Facilities 
Inventory Branch and the Parente/Marshall transfer, you have not submitted 
any evidence, conclusive or othen^ise, v’hich would demonstrate that Respondent 
acted to discourage membership in the local or to discriminate against Mr. Marshall 
because of his union activity. You fail to show how Respondent actf'd in an 
allegedly invidious manner with respect to the transfer itself, nor do you show 
what union duties and functions Mr. Marshall performed which might have heen 
the basis for such alleged discrimination. Since you have presented no 
evidence to support your contention, I am dismissing your 19(a)(2) allegation.
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3.

« Accordingly, for the reasons stated above and on the grounds 
th5:t you have failed to establish a reasonaJ)le basis for the complaint 
vhich would warrant a hearing on either the 19(a)(2), (5) or (6) allega­
tions > I as dismissing your complaint in its entirety. 1̂/

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing .a request for review with 
the Assistant Secretary for Labcr-Manageiaent ?velations, Attention: Office 
of Federal Labor-Manageaent Relations, U. S. Department of L̂ tbor., Washington,
D,C., 20216, A copy of the request for review must be served upon this 
Office and the Respondent. A statement of service should accompany the 
re<(aest for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business March 19, 1975.

Sincerely,

-^Joseph A, Senge /
( / Acting Assistant Regional Director 

Iqr Labor-riaiiageuieuL Services

Captain Charles C. Heid 
Department of the Navy 
Northern Division, Naval Facilities, 

Engineering Coicmaad 
TJ. S. Naval Base 
Philadelphia, Pa. 19112 

(Cert. Mail No. 701382)

Mr. Joseph J. Dallas 
Labor Relations Advisor
Regional Office of Civilian Manpower Management 
Building 4, Naval Base 
Philadelphia, Pa. 19112 

(Cert, Mail No, 701383)

July 21, 1975

U.S. DEPARTMENT OF LABOR
O ffice of t h e  Assistant Secretary

W ASHINGTON

539

Mr, Joseph Russell, President 
American Federation of Governrrient 

Employees 
District 14, AFL-CIO 
8020 New Hampshire Avenue 
Hyattsville, Maryland 20783

Re:

Dear Mr. Russell:

General Services Administration 
Region 3
Case No. 22-5830(CA)

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
Section 19(a)(1) and (6) allegations of' the complaint in the above­
captioned case.

Under all of the circumstances, I have concluded that a reason­
able basis for the Section 19(a)(1) and (6) allegations has been 
established. Accordingly, your request for review, seeking reversal 
of the Assistant Regional Director's dismissal of the complaint, is 
granted and this case is hereby remanded to the Assistant Regional 
Director for reinstatement of the complaint and, absent settlement, 
for issuance of a notice of hearing.

Sincerely,

Paul J. Fasser, Jr, 
Assistant Secretary of Labor

Attachment

1/ The Motion To Dismiss By Respondent is granted for the reasons indicated 
above.

bcc: Robert N. Merchant, AD/PHiAO
*S. Jesse Reuben, Deputy Dir./OFLMR
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U n i t e d  s t a t e s  D e p a r t m e n t  o f  L a b o r
LA B O R  M A N A G EM EN T S E K V IC E S  A D M IN ISTR A TIO N  

R E G IO N A L  O F F IC E  

14 12 0  G A T EW A Y  B U IL D IN G  

3 5 3 5  M A R K ET  S T R E E T

P H IL A D E L P H IA . PA . 19104 
T E L E P H O N E  2 1 3 -5 9 7 .M 34

April,10, 1975

Re: General Services Administration 
Regipn 3
Case No. 22-5830(CA)

Mr. Donald K. MacIntyre 
National. Representative 
American Federation of Government 

Employees, AFL-CIO 
AFGE District 14 
8020 New Hampshire Avenue 
Langley Park 
Hyattsville, Md..20783 

(Cert. Mail No. 701440)
Dear Mr. MacIntyre;

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been p.stabl i shed.

Your complaint asserts Violations'of Secfion r9Ca) (l) and'(6) by 
Respondent, General Services Administration, Region 3, on the basis that 
you have been denied access to employee records relevant to a resolution 
of a grievance v?hich had been previously filed.

Ttie investigation revealed that a grievance had been filed by a 
roofer employee requesting hazardous duty pay. The Respondent conducted 
an investigation of working conditions of roofers and determined on 
December 17, 1974 that employees assigned to the roofing shop were entitled 
to hazardous duty pay. On December 19, 1974, differential pay v?as authorized 
to those employees exposed to the specific working conditions for which 
differential pay had been established and that such pay could be retroactive 
to the first pay period beginning on or after November 1, 1970 and October 22, 
1972 to the present. The notice also indicated that:

“...The manager of the Central Support 'Field Office 
must certify any requests for retroactive pay, and he 
should, therefore, base his certifications on existing 
official records. If no written record' have been kept 
of exposures to authorized conditions, the effective 
date for payment of these differentials would begin the 
first pay period following the date of this letter of 
transmittal."

2.

On January 8, 1975, you alleged the unfair labor practice charge. On 
January 6, 1975, you communicated with the foreman of the roofing shop 
by telephone and was told he had copies of records as far back to v/
January 1973 as well as daily notes which he kept on a note pad. You 
asserted the foreman offered his records for union review but was informed 
that the records first had to be sorted out. You requested the records 
and asked to be present v;hen they were sorted. You, thereafter, approached' 
Mr. Liburd, Labor Relations Officer, and was told you could not visit the 
work place to inspect the records or observe the posting until they had 
been sorted and determined to be pertinent or relevant. There is no 
evidence that the Respondent categorically refused to show you records 
at.any time. The evidence fairly shows that you were told by Mr. Liburd 
that, when the Activity had a chance to sort out its records and determine 
those that were pertinent and relevant, you would be contacted. At the 
time, hov/ever, you were denied permission to visit the facility or to 
observe the sorting. You v/ere granted permission after some persistence, 
however, to review reports for ei one month period. You aamit that the 
Activity is prepared to show you work reports in their custody but assert 
they had not done so. You say that you are not prepared to look at these 
reports asserting, "VJe are awaiting their settlement offer which they are 
preparing and when it is presented to us, we will at that time, ask to 
reviev; records if buch review is necessary in order to evaluate their 
offer of settlement, in the grievance matter."

The grievance which was filed was investigated and sustained by 
the Activity on December 17, 1974. Time was needed to comply with the 
remedies directed in the grievance resolution. To issue a notice of 
hearing, I must find there is reasonable cause to believe that a violation 
is occurring. The evidence indicates: (1) That you were refused permission 
to be with the Shop Foreman when he looked over his records to ascertain 
which were applicable to the grievance, but you were given some preliminary 
records covering ^ one month period; (2) Respondent is now prepared to make 
records available to you and; (3) There is no evidence of an anti-union 
attitude. The evidence cited above fails to show "reasonable cause." 
Respondent's position that it wanted time to collate records, determine 
pertinence or relevance is a reasonable request. The initial denial to you 
of permission to be with the Roofing Foreman when he started looking at his 
records is not unreasonable.

For all these reasons, I see no reasonable basis for the issuance 
of a notice of hearing.

I am, therefore, dismissing the complaint in this matter.
Pursuant to Section 203.7(c) of the Regulations of the Assistant 

Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U, S. Department of Labor, Washington, 
D.C. 20216. A copy of the request for review must be served upon this Office 
and the Respondent. A statement of service should accompany the request for 
review.
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3’.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by 
the Assistant Secretary not later than the close of business April 23, 
1975.

Sincerely,

July 21, 1975

U.S. DEPARTMENT OF LABOR
OpncB OP THE A ssistant Secretary

W A S H IN G T O N

William K. Holt, President
Bremerton Metal Trades Council, AFL-CIO
P.O. Box 448
Bremerton, Washington 98310

Re:

540

Puget Sound Naval Shipyard 
Bremerton, Washington 
Case No. 71-3138(CA)

cc: Mr. John F. Galuardi
Acting Regional Administrator 
General Services Administration 
Region 3
7th and D Streets, SW
Washington, D.C. 20407 (Cert.'iJail No. 701441)
Mr. Joseph F. Russell; Pre.ciT 
American Federation of Government Employees, 

AFL-CIO, Local 2151 
8020 New Hampshire Avenue 
AFGE District 14 
Langley Park 
Hyattsville, Md. 20783

bee: Dow E. T-Jalker̂  AD/WAO
ATTN: Earl T. Hart, AAD
S. Jesse Reuben, Deputy Director/OFLi'IR
John Gribbin, CSC, Lbr. Rel. Off.

Dear Mr. Holt;
I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director**? dismissal of the 
subject complaint filed by the Bremerton Metal Trades Council, 
AFL-CIO, in the above-named case.

In agreement with the Assistant Regional Director, I find 
that further proceedings in the matter are not warranted. Thus, 
it was concluded that Section 19(d) of the Order precludes the 
consideration of the allegations raised in the complaint as the 
evidence establishes that such allegations have been raised 
previously by representatives of the Bremerton Metal Trades Coun­
cil under a negotiated grievance procedure.

Accordingly, and noting that the matters raised for the first 
time in the request for review cannot be considered by the 
Assistant Secretary, (See Report on a Ruling of the Assistant 
Secretary, No. 46, copy enclosed), your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachments
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January .20, 1972 January 10^ 1975

UNITED STATES DEPARTMENT OF LABOR 

ASSISTANT SECRETARY FOR lABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 46 

Problem

A Complainant in an unfair labor practice case failed to 

furnish requested information required by the Regulations (e .g ., time 

.and place of occurrence of alleged acts) prior to the issuance of the 

Regional Administrator's dismissal of its complaint. The request for 

review introduced the necessary information for the first time. The 

question was raised whether or not such information should be con­

sidered by the Assistant Secretary.

Decision

Consistent with Report on Ruling No. 22, and Charleston, 

South Carolina Veterans Administration Hospital, A/SLMR No. 87, 

evidence or information required by the Regulations that is furnished 

for the first time in a request for review, where a Complainant has 

had adequate opportunity to furnish it during the investigation period 

(provided for in Section 203.5 of the Regulations) and prior to the 

issuance of the Regional Administrator's decision, shall not be con­

sidered by the Assistant Secretary.

llr, Willism K. Holt, President 
Brenercon MetaI Trades Council 
P. 0. Eos 443
Bremerton, Washington ■ 98310 
Dear Mr. Holt;

Re: Puget Sound Haval 
Shipysrd - 
.Brenerton HTC 
Case No. 71-3138

The above-captioned case alleging a violation of Section 19 of Execu­
tive Order 11491, as amended, has been investigated and considered 
carefully.
It does not appear that further proceedings are warranted inascuch as 
Section 19(d) of the Order precludes consideration of die matter by 
the Assistant Secretary of Laborj because the issues raised in the in­
stant conplaint have been previojiisly raised under the contractual 
grievance procedure. Section 19(d) of the Order provides, in part, 
that:

"...Issues vhich can be raised under a grievance pro­
cedure may, in the discretion of the aggrieved party, 
be roised under that procedure or the cotrplaint pro­
cedure under this section, but not under both proce­
dures."

On August 28, 1974, a group of Breaerton Metal Trades Council shop 
stewards and the Secretsry-Treasurer filed a grievance concerning the 
same issue as that set forth in the cccplaint; nauiely, the unilateral 
rescinding of Mr. Lee A. Holley’s perraission to enter the Shipyard 
and its resultant effect upon their training. Although signed by the 
stewards, this grievance apn.ircntly was filed on behclf of the Erisnerton 
Metal Trades Council as evidenced by the fact that it was involved at 
tlie third step of the grievance procedure, rather than at the informal 
step as would be the case if it had been filed by an individual employee. 
By raisir^ this natter under the grievance procedure, the Bremerton 
Metal Trades Council is precluded fro£a later raising this matter through 
the complaint procedure of Section 19 of the Order.
I am, therefore, dismissing the complaint in this matter.

62



I have considered the Respondent's Motion To Dlsmifla. In view of my 
action In this case, I £lnd It unnecessary to rule on the Motion.
Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary,, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office And 
the Respondent. A statement of service should accompnny the request 
for review.
Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-llanasement Relations, Attention; Office 
of Federal Labor-Manageraent Relations, U. S. Department of Labor, 
Washington, D. C, 20216, not later than the close of business on 
January 23, 1975.
Sincerely,

July 21, 1975

U.S. DEPAR.TMENT O? LABOK
O n ic r ; or t h e  Assir.XAN’f SncPvETAUY

W ASHINGTON

541

Mr. Michael E. Goldman 
Assistant Counsel 
National Treasury Employees Union 
1730 1C Street, N.W„
Washington, D. C, 20006

Re: Internal Revenue Service 
Chicago District 
Chicago, Illinois 
Case No. 50-11139(CA)

Gordon M. Byrholdt
Assistant Regional Director/UISA

Dear Mr. Goldman:

I have considered carefully your request for review, seeking reversal 
of the Assistant Regional Director's dismissal of the subject complaint 
alleging violation of Section 19(a)(1) and (6) of the Executive Order.

In agreement with the Assistant Regional Director and based on his 
reasoning, I find that further proceedings in this matter are unwarranted 
inasmuch as a reasonable basis for the compla5.nt was not established.
In this regard, it was noted that while the Activity refused to recognize 
Scott Schaffer as the Complainant's cliief steward at a labor-maiiagement 
relations meeting on August 13, 1974, on the grounds that Schaffer, a 
non-employee, had no right under a disputed provision of the parties' 
negotiated agreeraent to serve as a stev?ard, subsequent to the meeting the 
Activity withdrex^ its objections to Schaffer serving as chief steward 
and, therefore, he functioned as chief steward without any restriction.

Accordingly, under these particular circumstances, your request for 
review, seeking reversal of the Assistant Regional Director's dismissal of 
the complaint, is denied.

Sincerely,

Paul J. Passer, Jr.
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CHICAGO REGION
INTERNAL REVENUE SERVICE,
CHICAGO DISTRICT,
CHICAGO, ILLINOIS

Respondent,
and
NATIONAL TREASURY EMPLOYEES UNION, 
AND CHAPTER 10, iWIONAL TREASURY 
ENXPLOYEES UNION, \J

Case No. 50-11139(CA)

Com plainant

The Complaint in the above captioned case was filed in the office of 
the Chicago Area Director on October 7, 1974« It alleges a violation of 
Sections 19(a)(1) and (6) of Executive Order 11491, as amended* The 
Complaint has been investigated and considered carefullyo It appears 
that further proceedings are not warranted, inasmuch as a reasonable 
basis for the Complaint has not been established, and I shall therefore 
dis^iiss the Complaint in this case*

It is alleged that the Respondent violated Sections 19(a)(1) and (6) 
of the Order by informing NTEU on August 13, 1974, that it would no longer 
recognize Scott Schaeffer as Chief Steward of Chapter 10 , NTEU. The 
alleged refusal was based on the Respondent's position that it was not 
obligated to recognize a non-IRS employee as a Chief Steward. 7j

The rep>ort of investigation as submitted by the parties reveals their 
agreement as to the occurrance of the following: At an August 13, 1974, 
labor-management meeting the status of Scott Schaeffer as Chief Steward 
was discussed. During the course of that meeting Mr. James Morely,
Chief, Labor Relations- Staff, IRS, Chicago District, stated that based 
upon the language of Article 6, Section 2(B)(1) of the Mulxi-District 
Agreement between the IRS and NTEU, Schaeffer could not continue to 
serve as Chief Steward. Representatives of NTEU responded that such 
a position is contrary to the findings of the Assistant Secretary in 
Internal Revenue Service, Oniaha District Office, .'i/SLMR No. 417. ^

1/ Hereinafter referred to as NTEU.
2/ Mr. Schaeffer left his position as a Stabilization Service

Representative with the Internal Revenue Service on May 10, 1974.
^  In the cited case the Assistant Secretary found that the Respondent, 

in refusing to recognize a retired employee as the Chief Represen­
tative of Chapter 003, NTEU, violated Sections 19(a)(1) cind (6) of 
the Order.
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A question then arose whether the IRS intended to appeal the A s s i s t a n t  
Secretary’s decision to the Federal Labor Relations Council- 
unclear at what point in time (during the meeting or within few 
days thereafter) the Respondent informed the NTEU that the A s s i s t ^ t  
Secretary’s decision (A/SLMR No. 417) would not be appeaJLed. It is 
also unclear as to what Schaeffer’s status w a s  at the c o n c l u s i o n  of 
the August 13th meeting; hoxvever, it is undisputed that the Respondent 
subsequently recognized Schaeffer as Chief Steward. Further, on 
several o c c a s i o n s  subsequent to the August 13th meeting, S c h a e f f e r  
acted, without restriction or interference, in his capacity as Chief 
Steward.

It is argued by the Complainant that notvrithstanding the 
Respondent’s defense that the position taken was only tempor^y and 
Schaeffer was never actually denied the opportunity to function as 
Chief Steward, the Respondent’s actions of August 13 were nevertheless 
violative of Sectiore 19(a) (1) and (6) of the Order. The Respondent 
also maintains that Morely*s statements merely expressed an opinion 
of management (never implemented) which stajiding alone do not con­
stitute an interference with employees’ rights under Section 1(a) of 
the Order; further, even if such statements were to be viewed as 
threat, xhe mere utterance of threat, without more, is not violative 
of the Order, NTEU argues that, to the contrary, Morely’s statement 
did not constitute merely an opinion but a management decision which 
interferred with the Complainant’s ability to fulfill its obligations 
to bargaining unit members as required by the Order. Finally, NTEU 
argues that, as a statement constituting a threat is in and of itself 
violative of the Order, it is not necessary for it to establish that 
Schaeffer was actually denied an opportunity to act as Chief Steward.

In view of the following, however, I find it unnecessary to reach 
a finding with respect to the positions of the parties as set forth 
above.

In the case decided by the AssistcUit Secretary in A/SLMR No. 417 
the pertinent portion Article 6, Section 2(^/of the collective bar­
gaining agreement then in effj^t reads in part; ”In general, the 
representatives /of the Union/ will be employee.'in the organizational 
segment each represents." Considering the language of the parties 
negotiated agreement and all the circumstances of the case the 
Assistant Secretary found that NTEU had not clearly and unmistakably 
waived the right to select its own representatives. He concluded 
therefore that an attempt by the Respondent to dictate the selection 
of the Complainant’s Chief Representative, in effect, constituted 
an attempt to interfere improperly in the internal affairs of the

64



-3 -

Complainant, and also constituted an improper refusal to meet and 
confer with an appropriate representative of the exclusive repre­
sentative of its employees. Accordingly, the Assistant'Secretary 
found that the Respondent’s conduct violated Sections 19(a)(1) and
(6 ) of the Order.

It is significant, however, that the language of the relevant 
section of the parties agreement then in effect differs materially 
from the corresponding section of the present contract which reads 
in pertinent part: “Stewards will be employed in the organizational 
segment each represents . • . In my view the fact that the parties
in negotiating the present contract altered the language of the 
pertinent section, eliminating the prefatorial phrase, '*In general
• • raises the question whether the Complainant has clearly and
unmistakably waived the right to select its own representatives. ^  
With that view, I find that it would not have been, and was not, 
lAnreasonable for the Respondent to assume the posture that based 
upon the renegotiated language of the pertinent section; i.e., the 
variance betv;een the relevant section in the case previously cited 
and that involved herein; there existed a good faith doubt that 
Schaeffer could continue to be recognized as Chief Steward for 
NTEU. In that regard, I find that the Respondent’s position of 
August 13, 1974, with regard to iMr. Schaeffer’s status as Chief 
Steward was not an attempt to interfere improperly in the internal 
affairs of NTEU nor was there a resultant interference with employees’ 
rights assured under Section 1(a) of the Order. Moreover, it is 
neither shown nor alleged that the Respondent ever refused to meet 
and confer with NTEU to discuss the intent of the parties in 
negotiating the language of the pertinent section as it is pre­
sently written. ^  Absent such an improper interference in the

^  There is no intent to and I do not reach d finding as to whether 
NTEU, in agreeing to the present language of the relevant section, 
had in fact clearly and unequivically waived its right to choose 
other than an IRS employee as a Chief Steward.

^  To the contrary, it appears from the evidence submitted, that as 
a result of discussions between the parties in this regard the 
Respondent has agreed to continue to recognize the right of NTEU 
to choose an individual other than an IRS employee as a Chief 
Steward.
Additionally, the Complainant has neither shown nor alleged that 
the Respondent ever denied Mr. Schaeffer the opportunity to perform 
in the capacity of Chief Steward.

internal affairs of the Complainant and resultant interference with 
employee rights assured under the Order and an improper refusal to 
meet and confer with the Complainant relative to the terms and con­
ditions of the parties' collective bargaining agreement, there is 
no basis to find that a violation may have occurred.

Having considered carefully all the facts and circumstances in 
this case, including the Charge, the Complaint, the positions of the 
parties and all that which is set forth above, the Complaint in this 
case is hereby dismissed in its entirety.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, the Complainant may appeal this action by filing a request 
for review with the Assistant Secretary and serving a copy upon this 
office and the Respondento A statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received 
by the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U. S. Department of 
Labor, Washington, D. Co 20216, not later than close of business 
February 18, 1975.

Dated at Chicago, Illinois this 5th day of February 1975.

R. Co DeMarco, Assistant Regional Director 
United States Department of Labor 
Labor Management Services Administration 
230 South Dearborn Street, Room 1033B 
Chicago, Illinois 60604

Attachment: LMSA 1139
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Mr. K. T. Alfnltis 
Director of Parsoimei and 
Training 

Office of the Secretary of 
Ttansp<xtatlon 

Washington^ D. C* 20590

JUL 241975

542

Re: Department of Transportation 
Federal Aviation Administration 
Aircraft Services Base 
Oklahoma City, Oklahoma 
Case No, 63-5404(G6eA)

Dear Mr. Alfultlffr

I have considered carefully your request for review 
seeking reversal of the Assistant Regional Director*s Report 
and Findings on Arbitrability in the above-named case.

In agreement with the Assistant Regional Director, I 
find that, pursuant to the terms of the parties* negotiated 
agreement, the Instant grievance Is arbitrable* Thus^
Article XXn, Sections (14) and (16), of the agreement provide, 
in effect, that if the Union Is not satisfied with the Activity’s 
decision on a grievance. It may submit the matter to an 
arbitrator for decision. In reaching this conclusion, I reject 
your contention that the Instant grievance is not arbitrable 
because the relief sought conflicts with certain provlslontj 
of the Order and the negotiated agreement. In my view, the 
appropriateness of a prospective remedy is a matter which 
should be determined by the arbitrator. In this connection, 
it should be noted that a party who disagrees with an arbi­
trator's award has a right under Section 13(b) of the Order to 
file exceptions with the Federal Labor Relations Council.

Accordingly, your request for review, seeking 
reversal of the Assistant Regional Director's Ranort and 
Findings on Arbitrability, is denied.

Pursiiant to Section 205.12 of the Assistant Secre­
tary's Regulations, the parties shall notify the Assistant 
Regional Director for Labor-Management RelaUons, Labor- 
Management Senrlces Administration, U. S. Department of 
Labor, in writing, within 20 days from the date of this 
decision as to what steps have been taken to comply here- 
with. The Assistant Regional Director’s address is 
Room 2200, 911 Walnut Street, Kansas City, Missouri 
64106.

Sincerely,

-2-

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTAJNT SECRETARY OF LABOR FOR LABOR-MANAGEMEIJT RELATIONS

KANSAS CITY REGION

DEPARTMENT OF TRANSPORTATION 
FEDERAL AVIATION ADMINISTRATION 
AIRCRAFT SERVICES BASE 
Oklahoma City, Oklahoma

and
( Activity^

NATIONAL ASSOCIATION OF GOVERNMENT El^LOYEES 
LOCAL UNION R8-11+, IND. (Applicant)

Case No. 63-5^oU(G&A^

REPORT AND FINDINGS ON ARBITRABILITY

Upon the filing of ein Application for Decision on Grievahility or 
Arbitrability, in accordance with Section 205 of the Regulations of 
the Assistant Secretary, the undersigned has coinpleted the investi­
gation and finds as follows:
The Activity and Applicant are parties to a local agreement in effect 
from the Janusiry 26, 1973 approval by A. L. Coulter, the Federal Avi­
ation Administration Administrator’s designee, through January 25, 1975.
Article XXI, Section 2 reads, in relevant part, as follows:

"The responsibility for sound worker-management relationships 
is a dual responsibility. The En?>loyer will show proper regard 
for the dignity of en5>loyees and provide a work environment that 
is conducive to good worker morale."

On September 27, 197^, Mr. Raymond L. Rich, as President, NAGE, Local 
r8-1U,-initiated a written grievance on behalf of the local alleging a 
violation of the second sentence of Article XXI, Section 2, which states, 
"The En5)loyer will show proper regard for the dignity of eu^loyees and 
provide a work environment that is conducive to good worker morale." Rich 
aJLLeged that an Activity supervisor, Lee Boyles, had threatened a unit 
member, Francis Nix, with dismissal and physical violence, heaped verbal 
abuse upon him, and improperly relieved Nix of his leadman duties, all 
in the hearing presence of another union member, Jimmy Holcroft. Rich

-2-

demanded as remedial action an Employer guarantee that such an incident 
never reciir, the only acceptable guarantee being the immediate removal 
of Boyles from any supervisory relationship of imit members.
While it is not entirely clear at what step the grievance procedure was 
invoked, it appears that Rich first initiated the grievance on behalf 
of the Union under Section 17> Article XXII of the Collective Bargaining 
Agreement,' which provides for the filing of grievances involving dis­
agreement between the Union and the Employer over the correct interpre­
tation or application of the agreement. Subsequently, at the behest of 
management, which extended the time limits for the filing of grievances 
under Section II of Article XXII, the grievance was pursued as an indi­
vidual grievance filed on behalf of Francis Nix, in accordance with 
Sections H ,  12 and 13 of Article XXII. From all appearances, the 
grievance was properly pursued through all appropriate steps of the 
grievance procedure, and a nuniber of discussions and exchanges of written 
positions occ\irred in connection with the grievance. No party to the 
matter has asserted that the grievance was not properly pursued through 
the negotiated grievance procedure.
The Activity does not dispute the occurrence of the incident between 
Nix and Boyles and acknowledged that Boyles* improper conduct violated 
Section 2 of Article XXI of the contract. Boyles was disciplined and 
he apologized in writing to Nix. Management has also apologized and 
offered to reassign Nix to another unit within the branch, but refuses 
to remove Boyles from his supervisory position.
On December 6, 197^? Rich requested arbitration of the grievance, which 
had not been resolved to the satisfaction of the local. By letter of 
December 13, 197^, the Activity through its Representative, R. D. Gibson, 
Chief, Aircraft Services Base, refused the further processing of the grie­
vance to arbitration.
The Activity contends that the grievance is not arbitrable inasmuch as 
the relief sought - removal of Boyles from his supervisory position over 
unit employees - represents an attempted incursion into rights expressly 
reserved to management under the terms of both Section 12(b) of the 
Executive Order and Article III, Section 2 of the contract, which es­
sentially repeats the language of Section 12(b) of the Order. Section 
1 2 (b) provides, in pertinent part, that " . . .  management officials of 
the agency retain the right, in accordance with applicable laws and 
regulations - (l) to direct employees of the agency; (2) to hire, promote, 
transfer, assign, and retain employees in positions within the agency, 
and to suspend, demote, discharge, or take other disciplinary action 
against en5)loyees; (3 ) to relieve enqployees from duties because of lack
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of work or for other legitijuate reasons; to maintain the efficiency 
of the Government operations entrusted to them; (5") to determine the 
methods, meajis, and personnel by which such operations are to be con­
ducted; . .

The Activity maintains that an arbitrator would be precluded from granting 
the relief sought by the union since such relief would conflict with those 
sections of the Executive Order and the collective bargaining agreement 
cited above, as well as with Article XXII, Section 20 of the agreement. 
Article XXII, Section 20 provides that ’’the arbitrator shall not in any 
manner or form whatsoever directly or indirectly add to, detract from, 
or in any way alter the provisions of this Agreement."
The Activity maintains further that the grievstnce at hand involves a. 
question of disciplinary action by management, which is not a subject 
covered by the agreement and which is therefore not an arbitrable matter. 
It argues also that since Boyles is a supervisor, he is outside the unit 
of exclusive recognition, and any actions on the part of management 
affecting him are outside the scope of legitimate concern of the union.
As previously noted, the Activity has not alleged that the instant matter 
is not grievable, or that it has not been properly processed in accordance 
with the negotiated grievance procedure.
Article XXII, Section 1̂4-, provides only that if the union is not satisfied 
with the Activity's decision it may make known its desire for submission 
of the grievance to an arbitrator. According to Section 15, a list of 
five (5) arbitrators is to be requested from the Federal Mediation and 
Conciliation Service within seven ĵ) days of the union's request. The 
parties are to select an arbitrator by strike-off or agreement, within 
five (5) days of receipt of such list.
The language of Section l6 of Article XXII is specific: "the grievance 
shall be heard by the arbitrator . . . ." (Emphasis supplied.^
No provision is made in the agreement for either party unilaterally to 
conclude that a. grievance, subject to the negotiated procedure., is not 
also subject to its final step--arbitration.
Moreover, I have considered the Activity's contention that the grievance 
is not arbitrable because an arbitrator would be precluded by the Order 
and the negotiated agreement ^Article III, Section 2, and Article XXII, 
Section 20) from granting the relief sought by the grievance, but I do 
not find this argumê it to be persuasive. I am unable to predict the 
outcome of an arbitrator's decision, or the scope or substance of any

award he might grant. In the event an award were granted by an arbi­
trator which the Activity felt was ircproper, it has the right both 
under the collective bargaining agreement. Article XXII, Section l6, 
and under Section 13(h) of the Order to file exceptions to the award 
with the Federal Labor Relations Council. Furthermore, this argument 
by the Activity presupposes that the arbitrator would find against it.
To allow a party to an agreement to refuse to go to arbitration because 
it believes that an award granted would be in5)roper would be to give 
that party unilateral power to decide the propriety of issues going 
to arbitration.
From my review of the facts in this case, it appears that the grievance 
which is the subject of this application involves, as acknowledged by 
the Activity, the interpretation ajid application of Article XXI, Section 2 
of the contract. Since the negotiated grievance procedure provides that 
arbitration shall be invoked "if the Union is not satisfied with the 
decision" (at step 3 of the grievance procedure), which decision would 
necessarily include any corrective action proposed to resolve the grie­
vance, I conclude that the matter at hand is one which is subject to the 
arbitration provisions of the existing agreement.
Having found, as set forth above, that the matter before me is arbitrable 
under the collective bargaining agreement, the parties are hereby advised 
that, absent the timely filing of a Request for Review of the Report and 
Findings, the parties will report to the undersigned by April 21, 1975, 
the action taken to implement the processing of the grievance through 
the arbitration procedure outlined in the collective bargaining a^eement.
Pursuant to Section 205.6(b) of the Assistant Secretary’s Regulations, an 
aggprieved party may obtain a review of this finding and conten5)lated action 
by filing arequest for review with the Assistant Secretary with a copy 
served upon me and each of the parties to the proceeding and a statement 
o f  se2rvice filed with the request f o r  review. Such request must contain 
a c G C T le t e  statement setting f o r t h  the f a c t s  and reasons upon which it 
is based and must be received by the Assistant Secretary for Lab or-Management 
Relations, Attention: Office of Federal Labor-Management Relations, U. S. 
Department of Labor. Washington, D. C. 20216, not later than the close o f  
business on April 14, 1975•

Labor-Management Services Administration

cr̂ LLEN P.^OUGH, Assistant Regional 
Director/for Labor-Management Services 
Kansas ^aty Region 
Room 2^00, 911 Walnut Street 
Kansas City, Missouri 61+106

Date; March 31, 1975
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U.S. DEPARTMENT Or LABOR
O rn c c  or t h e  a s s i s t a n t  s e c r e t a r y

WASHINGTON

July 24, 1975
Captain Robert H. Haggard, JAGC 
Jud-̂ e Advocate
Military Oceau Terminal, Siinny Point 
Southport, North Carolina 28461

543

Re: Military Ocean Terminal 
Sunny Point
Southport, North Carolina 
Case No. 40-60V2 (GdA)

Dear Mr, Haggard:
I have considered carefully your request for reviev; seeking 

reversal of the Assistant Regional Director's Report and Findir.gs 
on Arbitrability in the above-named case.

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that the grievance herein over office space- 
for union facilities involves matters concerning the interpretation 
and application of Article 15, Section 1 of the parties' negotiated 
agreement and, therefore, is subject to arbitration under the agree­
ment* With respect to your request that the Assistant Secretary 
render an opinion on the propriety of the appointment of an arbitra­
tor by the Federal Mediation and Conciliation Service pursuant to 
the request of the American Federation of Government Employees, 
AFL-CIO, Local 1708 (AFGE), it should be noted that issues that may 
be raised by an Application for Decision on Grievability or Arbitra­
bility filed pursuant to Section 13(d) of the Order are whether* a 
grievance is on a matter for v/hich a statutory appeal procedure 
exists, or whether a grievance is on a matter subject to the grie­
vance procedure in an existing agreement or is subject to arbitra­
tion under that agreement. Accordingly, a ruling on the propriety 
of the AFGE's conduct in this matter was not considered to be 
appropriate.

Based on the foregoing, your request for review, seeking reversal 
of the Assistant Regional Director's Pwcport and Findings on Arbitra­
bility, is denied.

Pursuant to Section 205.12 of the Assistant Secretary's Regula­
tions, the parties shall notify the Assistant Regional Director for

- 2-

Labor-Management Services, Labor-Management Services Administration, 
United States Department of Labor, in \7riting, within 20 days from 
the date of this decision as to v:-.:*t steps have been taken to con̂ ply 
herewith.^ The Assistant Regional Director's address is Room 300, 
1371 Peachtree Street, Northeast, Atlanta, Georgia 30309*

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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ITNI states ])E?iLRTMENr OF UBOR
BEFORE THS ASSISTANT SECRETA};Y FOR LAE0R-MA1W.GE3CNT H2LATI0KS

ICilitary Ocean Terminal, Sunny Point 
Southport, North C?^olina

end
Ac tivity/Applic snt

Case No. U0-6072(A?)
American Federation of Govem.’iient 
ibiployees, AFL-CIO, Local 1708

Labor Organization

--D ?i:?di::gs

iL̂ I7HA3ILITY

Upon an Application for :)eci3ion on Arbitrability having been filed in 
accordance with Section 20^ of the regulations of the Assistant Secretary, 
the undersigned has completed his investigation and reports and finds as 
follows:
The Activity/Applicant filed a request on March 3i 1975 to determine the 
arbitrability of a grievance filed by the labor organization.
A three year contract effective September 25* 197U covers approximately 160 
employees of the Activity's facility. Article h of the contract is titled’ 
Rights and Obliraticns. Section 1 of Article U is a verbatim restatement of 
Section 12(a) of the Order; Section 2 of Article h, subtitled X^ns^^crent 
Rifhts. consists of parts-(a) through (f) and is a verbatim restatement of 
Section 12(b)(l) throu^. (6) of the Order. Article l5, titled Official 
Facilities consists of Sections 1 through 7. Section 1 reads as follows:

Section 1. The Employer will fximish the Union official meet­
ing facilities within available resources. Tne Employer further 
will allow the Union a reasonable amount of space for its office 
equipment, generally consisting of but not limited to, one 
filing cabinet and one storage chest for duplicating machine.

On December 9» 197li, the labor organization filed a grievance alleging the 
Activity violated Article Section 1 by informing the labor organization 
that it must relocate its office. The labor organization claimed that the 
space provided in the new office space is inadequate, that the space it' 
vas currently using is considered permanent and, further, the labor organi­
zation claimed it spent substantial funds on furniture and office equipment.
The Activity responded in a letter dated December l6, 197U stating, in part, 
that the space presently occupied by the labor organization is far more than 
the Activity is '‘technically obligated to furnish under Article 1$, Section 1 
of the. agreement," The Activity also cited Article U, Section 2 of the agree­
ment.
The labor organization in its response to the December l6, 197U letter, 
responded on December 25, 197U. Its position was, in essence, a rejection 
of the Activity's position that Article U, Section 2 (i.e., Section 12(b) of 
the Order) gives the Activity the unilaterial right "to continue harassing 
the union by continuous moving of the office space."
The Activity immediately responded in a letter dated December 27, 197U in 
which it stated that the labor organization should advise the Activity in 
writing so that immediate action can be taken to resolve the matter at the 
next level in the grievance procedure.

- 2  -
The labor orranization's ne^t comrrjinication is dated Jarrjipjry l6, 1975* 
letter served as notice to arbitrate the matter in accordance with Article 26 
of the arreement.j/
In its response to the labor organization's invocation of arbitration, the 
Activit:.''s re-cruar-y 1 3 , ^975 ro.;rc-.lon pcinted cut fr.at it would utilize 
Fart 205 of the rc-suiations and that xmtil the Assistant Secretary renders 
his decision as to the arbitrability of the.grievance, any attempt to exercise 
arbitration Droced*:;reG would be T5rem2.-:ure and would violate nar^“̂ r.ent ri.rnts. 
The Activity's re.jection of arbitration is based, on the grounds that Sections 
12(b)(ii) and 12(b)(5) of the Order (which is the same as'Ji-ticle L, Sections 
2(d) and 2(e) of the contract) r'ives the Activity'the right to maintain 
efficiency of goverr^ent operations and to determine the methods, means and 

el by which such operations are conducted.
The labor assreecent makes reference to the Activity's obligation to furnish 
to the labor or(-?_nization meetir.f: facilities and to allow the labor or̂ n̂iza.- 
tion a "reasonable amount of space" for its equipment. Having agreed to this 
in the labor a*7reer.ent, the parties are entitled to a resolution of e. question 
concerning the allê red violation of tr^t portion of the current labor a^ee- 
ment. To adopt the Activity's reasoni'iig that arbitration is unwarranted 
because of the retained rî jhts orcvizicn ir. the Crdsr (Section 12) vculd ^rcnt 
to the Activity the ri;^t to determine if and to what extent the management 
rights provisions of the labor agreement supercede the Activity's obligations 
under Article 15, Section 1 of the labor agreement. The Activity's position 
is not grounded on an tinequivocal statutory provision; instead it is based on 
the Activity's interpretation of a contractual provision. I find that the Acti­
vity's, reliance on Section 12(‘b) of the Order does not bar arbitration.
Based on the foregoing including the disagreement as to the interpretation and 
meaning of Article 15, Section 1, I find that the issue raised "by the grievance 
is on a matter subject to arbitration under the labor agreement.

j/ Article 26, titled Arbitration consists of'five (5) sections.
Section 1 reads:

Section 1. When arbitration is invoked, the parties shall 
within three (3) work days request the Federal Mediation 
and Conciliation Service to submit a list of (5) arbitrators. 
The parties shall meet within three (3) work days after the 
receipt of the list. If they cannot agree upon one of. the 
listed arbitrators, then the ifaployer and the Union will 
strike one name from the list alternately until one name 
remains. The remaining person shall be the duly selected 
arbitrator.

Section 2 reads:
Section 2. If for any reason either party refuses to parti­
cipate in the selection of an arbitrator, the Federal 
Mediation and Conciliation Service will be empowered to make ; 
direct designation of an arbitrator to hear the case.
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to Section 705.6(b) of the R::les ar.d Pftf-ilsitirr.s of the Ascist^t 
Secretary, an a^rireived party cay obtain a review of this fiiidiA^ by filing 
a request for review with the Assistant Secretar:/ with, a copy upon this office 
and each of the Tjarties to the proceeding and «. statement of service filed 
with the reoueat for review.
Such request must contain a coaplete statement setting forth the facts and 
reasons UTJon which it .is based and nust be received by the Assistant Secretary 
for Labor-:>r.?4:enent r.eiations, Axwention: Office of. iederal Labor-I'iana^nent 
Relations, TJ, S, Derjartsient of Labor, 200 Constitut'iqn Avenue, K. V., 
Washing1;on, D. C. 20216, not later than -:he close of busi^iess April 2U, 1975*

Labor-IIanĉ eî ient Services Adalnistration

Assistant Regional Director' 
for Labor-ManageHent Services

Atlanta Region

Li. // /
Attachcsnt; Service Sheet

Mr*. Mld«ouxi ^ a t t »  
Pxeaid«at, A?GS Loeal. 2456 JUL 241975 
S020 Dm  Hecvafaix* A*«xbi* 

ItaXfUoA 20783 544

Ret Ctfwtal AAaitsLstmdoa
Ktigf fTn 3.

22-5757(a>
Dear Re»

I bave coemidmtod cax«£all7 your rcqaeat for review seeking rê eraal 
of the Acting Assistant Beglowtl Directdî s dlacttssal of the ccoplaint 
tn the abaTe*captiofied case.

In A g r a w a n t  vith the Attlî  Assistsftt Eeglonal Director, I 
find that a  reaeoziebl* hasidt fox the Laataat coDq;̂ slnt. hae zsot bee& 
established. In your re«|aast for revi^ yoo argm that tbe record 
desBOttstrates that the HespoDde&t Activi^ v l l l  b e  osAbla to famish 
certain records necessary to detexoine back x>ay awards i£ tiie arbi« 
tratioa award in issii* is aifhsted by the FedoocaX Labor Relations 
Council* In this regard* yets note that* suhseqoent to a claia by the 
Activity that it had instructed its stq;>ervisor3 to preserve records 
necessary for determining back pay> a  *̂ spot check** indicated that tha 
records ̂ re not being k^t and that no instnsctions had been given 
to supervisors to keep soch records* This bare allegatioo, unsupported 
by evideBcê  fails to meet the burd«& of proof reqttired of a cogylainmit 
under the Assistant Secretary's Regolations* ^reover^ in the event 
that the Federal Labor delations Council upholds the arbitration 
avard in question, the Activity vill bear the responsibility of pro<* 
ducing all xxecessary records under its control in connection ̂ th 
conyliance with the award.

Accordix«ly, your reqtxest for revleo, sê djog reversal of the 
Actii]̂  Assistant Regional Direct<»cS dismissal of the complaint, 
is denied*

Sincerely,

J . Fasser, Jr. 
Assistant Secretary of Labor

Attachsent
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U nited States D ep a r t m e n t o f La b o r
LA B O R  M A N A G EM EN T S E R V IC E S  A D M IN IST R A T IO N  

R E G IO N A L  O F F IC E  
1 4 12 0  G A T EW A Y  B U IL D IN G  

3 S 3 S  M A R K ET  S T R E E T

P H ILA O C LFH IA . ^A.. I9 t0 4  
T Z U C m O N K  2 1 9 .3 * 7 .|t3 4

March 25, 1975

Re: General Services Administration 
Region 3
Case No; 22-5757(CA)

Mr. Donald M. MacIntyre 
National Representative 
American Federation of Government 

Employees, District 14,
Local 2456 

8020 New Hampshire Avenue 
Hyattsville, Md. 20783 

(Cert. Mail No. 954669)
Dear Mr. MacIntyre:

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that -further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been established.

Ihe investigation revealed that, follo^n.ng a hearing conducted 
before an Arbitrator on or about February 1, 1974, a decision Issued on 
July 19, 1974 awarding retroactive pay for certain employees and provid­
ing that, ..."All claims for back pay must be submitted to the Agency 
within sixty days of the receipt of this opinion." On August 12, 1974, 
the General Services Administration (GSA) appealed the Arbitrator’s Award 
to the Federal Labor Relations Cotmcll (FLRC) on the basis that, inter alia, 
the award of retroactive pay violated applicable laws and regulations. You 
filed a complaint on December 31, 1974 alleging that GSA, Region 3, violated 
the Executive Order on the basis of its failure to comply with the arbitra­
tion award as well as its unwillingness to secure and provide its employee 
work assignment records relative to implementation to such award.

An appeal of an Arbitrator’s Award to the FLRC is envisioned in 
the Labor-Management Relations Program in the Federal Service. Ij The Activity 
has chosen to pursue this route. The decision of the Agency to eschew 
compliance during the pendency of the appeal is, therefore, not violative 
of the Executive Order. In addition, there is no evidence that the Agency 
will fall to make available records to comply with an Arbitrator's Award if 
the FLRC affirms such ah award.

2.
I an of the opinion that you have not met the burden of 

providing a reasonaljle basis for the issuance of a notice of hearing.
I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the 
Assistant Secretary, . you may appeal this action by filing a request for 
review with the Assistant Secretary for Labor*41anagement Relations, 
Attention: Office of Federal Labor-Management Relations, U. S. Department 
of Labor, Washington, D.C. 20216. A copy of the request for review must 
be served upon this Office and the Respondent. 
should accompany the request for review.

A statement of service

Such request must contain a complete statement setting forth 
the facts and reasons upon which -it is based and must be 
Assistant Secretary not later than the close of business April 7, 1973►

cc:

Eugenfe M. Levine
5g Assistant Rcgiansl Diractcr 

for Labor-Management ServicesActios

Mr. John F. Galuardl 
Regional Administrator
General Services Administration, Region 3 
7th and "D" Streets, SW 
Washington, D.C. 20407 

(Cert. Mail No. 954670)
Mr. Charles Liburd 
Labor-^lanagement Relations Officer 
General Services Administration, Region 3 
7th and "D" Streets, SW 
Washington, D.C. 20407

bcc: Dow E. Walker, AD/WAO 
ATTN: Earl Hart, AAD
S. Jesse Reuben, Deputy Dlr./OFLMR
John Gribbin, Labor Relations Officer, CSC

\Jf Section 4(c)(3) of the Executive Order.
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Mr. Bennett C. Joseph, Jr. 
Chief Steward, local 491 
National Federation of Federal 
Employees, Ind.

P. O. Box 272 
Bath, New York 14810

545
U. S. DEPARTMENT OF LABOR 

B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  FO R  LA B O R  M ANAC.EM ffKT R ELA T IO N ^  

N EW  Y O R K  R E G IO N A L  OP H C U
Suite 

1515 Broadway 
New York, New York IOO36

Re: Veterans Administration Center 
Bath, New York 
Case No. 35-3253 March lU, 1975 In reply refer to Case No. 35*3^53 (CA)

Dear Mr. Joseph:

I have considered carefully your request for review, 
seeking reversal of the Assistant Regional Director's dismissal 
of the complaint In the above-named case.

Under all of the circxxmstances, I find. In agreement 
with the Assistant Regional Director, that a reasonable basis 
for the complaint has not been established and, consequently, 
fxirther proceedings in this matter are unwarranted. In this 
regard, I agree with the Assistant Regional Director that the 
primary issue Involved herein is whether or not the position 
of Administrative Coordinator for Nursing is supervisory within 
the meaning of the Order, In my view, such a dispute should 
be resolved through the processing of a petition for clarification 
of imit rather than under the unfair labor practice procedures.

Accordingly, your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of 
the complaint, is denied.

Sincerely,

Paul I. Fasser, Jr. 
Assistant Secretary ofLabor

Attachment

Ronald A. Gunton, President 
Local U9I
National Federation of Federal Enployees, Ind. 
PO Bo:c 272
Tlath, New York ll;8lO

Re: Veterans Ad..iiuiutr'ition Center 
Bath, Now York

Dear Mr. Gunton:
The above-captioned case alleging a violation of Section I9 of 
Executive Order llU91> as amended, has been investif̂ .'il'̂ d and con­
sidered carefully. It does not appear that further procoadiiigs 
are warranted inasmch as reasonable iDasis for the complaint has 
not heen established.
The Complainant alleges that sometimeJduring February, 197U» 
requested a listing from mansLgement ofi all positions, excluded from 
the bargaining unit. In response to tihis request, management fur­
nished a listing of supervisory personlnel which included a greater 
number of names than v;as specified on a similar list of exclusions 
drawn up originally on January $, 1972. This apparent discrepancy 
was brou^t to the attention of the Activity and there ensued an 
exchange of communication on the matter between the Complainant and 
the Activity.
On August 28, 197U> the Complainant filed its cocplaint alleging 
violations of Sections 19(a)(3) and 19(a)(6) in that the Activity 
unilaterally altered the composition of the unit by adding tx>ro 
Administrative Coordinators for Nursing to the list o*f positions 
excluded from the unit, and in so doing demeaned the Coi'iplainant 
and provided significant support for a challenging labor organiza­
tion.
By letter dated October 1+, 197U, the Respondent contended in its 
ansT-/er to the complaint that pursuant to Sections 11 (b) and 12(b) 
of the Order, it has an absolute right to determine the number of 
its supervisors.
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Ronald A. Gunton, President 
Local 491, NFFE___________ Case No. 35-3253 (CA)

.nil-'l A. Gimton, ProriitU'nt

The principal issue, in my view, which underlies the instant com­
plaint in that of whether or not certain employees are supervisors 
within the meaning of the Executive Order. Only when this is re­
solved can it be determined whether the Respondent's alleged actions 
constituted a failure to consult, confer or negotiate in violation 
of Section 19(a)(6). If the Administrative Coordinator for Nursing 
position is in fact supervisory, thenr the Activity was under no ob­
ligation to consult or negotiate with the Complainant with regard 
to the listing of that position as excluded. Further, if the super­
visory duties encompassed by the Administrative Coordinator for 
Nursing position have remained unchanged, notwithstanding a change 
•in the title of the position, for a period of more than twenty 
years, as the Activity claims is the case in its letter of February 
13, 1975, then its alleged failure to confer would be supported by 
the principle set forth by the Assistant Secretary in United States 
Department of the Navy. Naval Ordnance Station, Louisville, Kentucky, 
A/SLMR No. 400. In that decision, the Activity's conduct was found 
not to be violative of the Order when it excluded from the unit a 
classification of employees who were already performing supervisory 
functions at the time the exclusive representative was certified.
The above rationale, of course, presupposes a legitimate finding 
that the Administrative Coordinator for Nursing position is in fact 
supervisory. If the position is non-supervisory, the Activity acted 
at its peril in unilaterally excluding it from the bargaining unit.
If this were the case, however, I find that you have submitted no 
evidence, beyond your own assertion, that the Activity actually 
took any identifiable action to exclude a previously included posi­
tion. You have supported your allegation in this regard only by 
the statement that you "discovered that management had altered its 
Domiciliary organizational structure". However, no details to sup­
port the allegation of an unfair labor practice which evolved from 
this discovery have been submitted.
I find, however, in reviewing the several issues present in this 
case, that any determination with respect to the merits of your 
complaint must be subsumed by the prior question as to whether or 
not the position of Administrative Coordinator for Nursing is super­
visory.
In a similar situation, the Assistant Secretary took the position 
that the proper vehicle for resolving disputes as to inclusion or 
exclusion from a unit of an employee is the processing of a peti­
tion for clarification of unit rather than the filing of an unfair

-2-

lAbor practice conplainl.l/ Cuch petition, v/liich bo filed 
b/ either party, providea nn efficient way of resolving such disputes-
V/ith regard to the alle£;cd violation of Scction 19(a) (3) > 
plaint consists of an aL'.r.crt u'li th?.t nanasement * s action in unilateral­
ly excluding the Adiaiiiis Lrativc Coordinator for IPorsing pociticn from 
the unit constitutes a for.2 of asaiatonce to another labor or{;.‘iniza- 
tion which is presently cbr.llcn̂ jinj the incuiabent status of the Com­
plainant.
It does not appear from the evidence submitted that you have sustained 
the burden of proof placed .upon cvoTy coEplainant by the Assistant 
Secretary's Rules and Regulations. I note parfcicularly that no evi­
dence has been submitted which v/oiild tend to establish that management 
intended by its actions, or in fact that any action was-taken, to rea­
der assistance to another labor orc^anization or that another labor or­
ganization was in any v/ay assisted.
I am, therefore, dismissing the complaint.
Pursuant to Section 203.7(c) of the Regulations of the Assistant Sec­
retary you may appeal this action by filing a. request for review with 
the Assistant Secretary and serving a copy upon this office and the 
Respondent. A statement of service should accompany the request for 
review.
Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-I^^agement Relations, A3IT: Office of 
Federal Labor-l-Ianagement Relations, UoS. Department of Labor, Waishing- 
ton, D.C. 20216, not later than the close of business March 27, 1975*
Sii^ferely yours,

A.BklJAI-LLlM- B. WADMOIt? 
Assistant Regional Director 
Few York Region

l/ De'partment of-Defense, Milwaukee, Wisconsin (50-8229).

- 3 -
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Eduard l^Iet^ 
llatioBal Representativa 
AczQTricaa Fedexation of Gov̂ erxsoent 
EapXo/ees^ AFX«-*CXO- 

2110 Alabaoa 
Houston, Texa^ 77004

546

H«S«. B̂ [)art3i6at o£ QooasMmeir 
Haxiziss» Adttittî tratioix̂  
Beauiaoivt Reserve Fl««t̂  
Beat2moixt> Teauu»
Ca««s No. 63-5457 (CA)

Dear Kr. KalUt:
X have coRsidered carefully your request for revlev seekinĝ  rever3al 

of the Assistant Regional Director* a dismissal of the cocq>lalnt in the 
above-od£3ed case alleging violations of Section 19(a)(1), (2) and (4) 
of Executive Order 11491, as anended«>

In agpreecî nt vith the Assistant Regional Director, and based on 
his reasoning, I find that there ia insufficient evideijce to establish 
a reasonable basis for the instant. coDpIsinLt« Thus, insufficient ev­
idence was presented by thm Aoerlcaa Federation of Government Eoployees, 
AFL-CIO, Local 2413 (Coo|>lainant), that the tSaritiiae Adcainistration, 
Beauzaout Reserve Fleets Beaumont, Texas (Respondent) either threathened 
or accorded disparate treatsieiit, based on union or other discriainatory 
considerations, to the Conq^inan^*s Chief Steward or any other 
ployee in cotmectioa 'slth the Respondent's policy concerning sick leave*̂

Accordingly, and t»>tiQg that natters raised for the first tioe in 
a request for review cannot be considered by the Assistant Secretary 
(see Report on Ruling, VOm 46, copy encloa^)* your request for review 
seeking reversal of the Assistant Regional Director̂  s disndssal of the 
coraplalnt is denied*

Siiscerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

U. S. DEPARTMENT OF LAnOH 
LAP.On MANAGEMENT SERVICCS AQMIMSTMATION 

911 WALNUT STRCLT -  nOOM 2733

0lG374-bl3i

April 7, 1975

Otiica o t  Th« R ealonxl A d m lnU trato r
K tMW* C»W. M i w n  641W

In Reply Refer to: C3-poi{CA) 
Coium9rce-;!2jitizc A?-.,/iJ.-...lujuDnt. 
Reserve Fleet, Eoaur.ont, Tcicp.c/ 
AFGE, LU 2ia3, AI-I^CIO t  a  I

I'lr. Willis Jones, President Certified I-Izil #3^1006
American Federation of Govei^nnent Employees
Local Union 2hl3
Post Ofxico Box ICO
l>^uriceville, Texas 7"626

Deax Mr. Jones:
The above captioned case alleging a violation of Sections 19(a)(1) 
and (J4.), Executive Order 111+91 > sls ansnded, has been investigated 
and considered carefully.
It does not appear that further proceedings are warranted inasmuxjh 
as a reasonable basis for the cocpladLnt has not been established and 
you have not sustained the burden of ’uroof in accordance with Section 
203.5 (c) of the Regulations. In this regard, there was not sufficient 
evidence to subst^tiate your allegations that the Chief Stev.'ard of 
the union was threatened or that nsDbers of the union were singled out 
for special instzructions on the use of sick leave due to their union 
activities.
In 945c0rdajice \d.th Section 203.2 of the Regulations, only those alleged 
unfair labor practices v/hich have been included in charges to the 
respondent for attempted informal resolution can be considered in a 
complaint to the Assistant Secretary.
I am, therefore, dismissing the complaint in this matter.
Pursuant to Section 203.7(c) of the Puegulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary, and serving a copy upon this office 
and the respondent. A statement of service should accompar^ the 
request for review.
Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based, and must be received by
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1^e Assistant Secretary for Labor rlsĵ â xjizont Relations, IT, S* 
Ecportnient or Labor, Attention: Office of Federal Labor-Ilinaccnent 
Relations, Vashin^on, D. C. 20216, not later than cloce of 
business April 21, 1975.
Sincerely,

7
CuULon P. Keou^ 
Assî stant Regional Director

Labor-l-IanB-genent Services

cc: Mcs. Edna. Bee
Personnel Officer 
IT, S* Departaient of Connerce 
Maxitima Administration 
Bea-uaont Reserve KLeet 
Beaunont, Texas 77702
l-ir. P. X. KclTemey 
Central Region Director 
United States Department of Comnierce 
M^itime Administration 
Washin^on, D. C, 20230
Mr* J* V. Bech, Fleet Saperinteiident 
XT. S. Department of Conmerce 
Maritime Administration 
Beaumont Reserve Fleet 
Beaxzmont, Texas 77702
l-ir. Oscar I'festers 
A2:ea Director
Labor-I'lanâ ement Services Administration 
U. S. Depaxtnent of Labor
Em. 301, Post Office Bld^., Post Office Box 239 
Dallas, Texas 75221

Certified #3^1007

Certified #3^1008

Certified Mail #3^1009

U.S. DEPARTMENT OF LABOR
Of f ic e  or t h e  a s sist a n t  se c r e t a r y

WASHINGTON

July 24,
Mr, Donald M. MacIntyre 
National Representative 
American Federation of Government 
Employees, AFL-CIO, District 14 

8020 New Hampshire Avenue 
Langley Park
Hyattsville, Maryland 20783

Dear Mr, MacIntyre;

1975
547

Re: General Services Administration 
Region 3
Case No, 22-5775(CA)

I have considered carefully your request for review, seeking 
reversal of the Acting Assistant Regional Director'«! dismissal of the 
complaint in the above-named case, alleging violation of Section 19(a)(1) 
and (6) of Executive Order 11491, as amended.

In agreement with the Acting Assistant Regional Director, I find 
that a reasonable basis for the complaint has not been established 
and, consequently, further proceedings in this matter are unwarranted.
In reaching this determination, it was noted particularly that the 
evidence establishes that the Complainant obtained all of the information 
it. sought from management and was able to complete its investigation 
in a relatively short period of time.

Accordingly, yo-ur request for review, seeking reversal of the 
Assistant Regional Director’s disniissal of the complaint, is denied.

Sincerely,

Paul J. Passer, Jr,
Assistant Secretary of Labor

Attachment
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March 4, 1975

Re: General Services Administration 
Region 3
Case No. 22-5775(CA)

Mr, Donald M. MacIntyre 
National Representative 
American Federation of Government 

Employees, AFL-CIO, District 14 
820 New Hampshire Avenue 
Hyattsville, Md. 20783 

(Cert. Mail No. 701375)
Dear Mr. MacIntyre:

The above-captioned case alleging violations of Section 19(a)(1) and (6) 
of the. Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted inasmuch as 
a reasonable basis for the complaint has not been established-.

The investigation revealed that the complaint alleged two points:
1. That GSA management violated the rights of employee 

Kenneth W. Morris, a complainant in Case No. 22-5570(CA), 
and Donald MacIntyrehis union representative, by willfully 
withholding necessary infopiation which had a direct bearing 
on a possible violation of-’Section 19(a)(4) of the Order.

2. That GSA management officials prevented and delayed direct 
communica'tions between the union and individuals who had
• infoimation necessary and relevant to .this investigation.

The evidence reveals that the union’s investigation was conducted 
between November 4, 1974 and November 1 1 , 1974^with a series of contacts being 
made with at least six management officials over the possible 19(a)(4) violation. 
On November 6, 1974, management gave the union the list of individual assignment 
of parking spaces it had requested. By November 11, 1974,.the union reported 
its complete findings to the Agency and stated that no possible violation of 
Section 19(a)(4) existed.

In my view, management’s conduct between November 4 and November 11,
1974 did not establish a reasonable basis for the complaint. In this regard, it 
is noted that the union had obtained the information it sought and completed- its

2.

investigation within a relatively short time frame. Moreover, the 
manner in which the investigation was conducted, i.e. , contacts v/ith 
six different management officials, could have led to understandable 
confusion and subsequent delay on the part of management.

Thus, the evidence is insufficient to establish that employee 
Morris or his union representative were interfered with, restrained or 
coerced in the exercise of their rights assured by the Order, or that 
management improperly failed or refused to consult, confer, or negotiate 
with the complainant as required by the Order.

I am, therefore, dismissing the complaint in this matter.
Pursuant to Section 203.7(c) of the Regulations of the 

Assistant Secretary, you may appeal this action by filing a request for 
review with the Assistant Secretary for Labor-Management Relations,
Attention: Office of Federal Labor-Management Relations, U. S. Department 
of Labor, Washington, B.C., 20216. A copy of the request for review must 
be served upon this Office and the Respondent. A statement of service should 
accompany the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons’upon which it is based and must be recei.ved by the Assistant 
Secretary not later than the close pi business March 17, 1975.

Sincerely,

Jos^h A. Senge 
Acting Assistant Regional Director 

for Labor-Management‘Services

bcc:

Mr. John F. Galuardi 
Regional Administrator 
General Services Administration 

Region 3 
•7th and D Streets, SW 
Washington, D.C. 20407
• (Cert. Mail No. 701376)

Dow E. ;Jni:-:er. AD/WAO
S. Josao Reuben, Deputy Dir.VOFL^^l
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Mr* Benjamin B« Naumoff 
Aasiatant Regional Director̂  tMSA 

Department of Labor 
Roooi ̂ 515, I5I5 Broadway 
Kew York̂  New York 10036

JUL 251975
Res Defense Mapping Agency 

Topogr^hle Center 
Providence, Rhode Island 
Case No* 31-7566(AP)
FIAC No. 73A-60

Dear Mr* Naumoff)
On April 10, 1975, the Federal Labor Relations Council (Council) 

set aside the Assistant Secretary's finding that the grievance in the 
above case was on a matter subject to the negotiated grievance procedure 
and remanded the case to the Assistant Secretary for appropriate action 
consistent with the Council’s decision*

The Council found that in reaching his decision in the matter the 
Assistant Secretary failed to m ^  the **necessary determinations** and 
did not use the proper staxidard for determining \^ther the instant 
grievance was subject to the negotiated grievance procedure* The Council 
concluded that where such a grievability or arbitrability dispute is re­
ferred to the Assistant Secretary, he may not pass such dispute on to an 
arbitrator for resolutiour In addition, it was noted that although the 
question of the applicability and effect of Article XXIV, Section 12, of 
the negotiated agreement on the grievability dispute was submitted to the 
Assistant Secretary for resolution, he made no findings in this regard*
The Council found this especially significant since a determination as to 
vdxether the application of higher aathority regulations is subject to the 
negotiated grievance procedure, without further incorporation or reference 
in the agreement, is essential to the disposition to the grievability issue*

In view of the Council’s decision setting aside the Assistant Secretary’s 
finding, it was concluded that the instant case should be remanded to the 
Assistant Regional Director for further processing* In this conoection, it 
was concluded that the parties should be afforded the opportunity to present 
any additional evidence and arguments they may have concerning the follox?ing 
issues:

1* Vhether the position of Security Specialist (Genersl) 
ts within the bargaining unit and, thus> is subject to 
Article XXXp entitled **Proaotioos** of the agreexaent*

2. Whether the subject grievancê  in fact. Involves the 
•’applicstioa** of higher authority regulations*

5* Whether it was the intent of tĥ  parties to make grievsble 
under Article XX17, Section 12, the appUcation of higher 
authority regulations without the regulations being specifi­
cally incorporated or referenced in tha agreeiaent*

Accordinglŷ  it was concluded that the instant case should be remanded 
to the Assistant Regional Director for additional investigation and for ' 
either the Issuance of a notice of hearing or an appropriate Supplement^ 
R^rt and Plndisg ia accordance with Part 205 of the Assistant Secretary’s 
Regulations*

Sincerely,

Paul J* Fasser, Jr*
Assistant Secretary of Labor

Attachiaent
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UNITED STATES DEPARTMENT OF L A W  
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

3>efense Mapping Agency 
Topographic Center 
Providence Office, 
Rhode Island

and
Activity - Applicant

Local 188U
American Federation of Government 
Enqployees, AFL-CIO

Labor Organization

CASE NO. 31-7566 (AP)

KEPOBJ M B  FnromGS m  grievability
Upon an application for a decision on grievability having been filed in 
accordance with Section 205 of the Regulations of the Assistant Secretaiy, 
the Tindersigned has con^leted the investigation and finds as follows:
The American Federation of Government En5)loyees, AFL-CIO, Local I88I+, 
hereinafter referred to as AFGE, is the exclusive representative of the 
following unit:

All employees assigned to duty in the Providence Office of the 
Defense Mapping Agency Topographic Center except: (a) Super­
visory en5)loyees (b) management officials (c) guards and 
(d) employees engaged in Federal personnel work in other than 
a purely clerical capacity.

The parties to this proceeding are also parties to a collective bargaining 
agreement which became effective on June 29, 1972 and terminates on June 28, 
197U- The labor agreement contains a grievance and arbitration clause and 
conforms to the requirements of the Executive Order.
Sometime prior to October 9> 1973 > the Activity posted a. vacancy announcement 
for a new position entitled ‘Security Specialist (General) OO8O-II*. The 
position was filled sometime prior to February 1, 197U* On that date, the 
union filed a. grievance alleging that the Activity "did in fact, commit Merit 
Promotion Program violations, regulatory violations and procedural viola­
tions, specifically, violations of Qualification Standards, CSC handbook XII8 
and FPM 335» Promotion and Internal Placement and agency regulations”.

Thereafter, the Activity and the union exchanged correspondence and on 
February 26, 197U> the Activity filed the instant application. The posi­
tion of the Activity is that the promotion action was under the Agency 
Merit Promotion Plan as the position was not covered under the negotiated 
promotion procedure. AFGE appears to be advancing a two-fold argument:

(1 ) The negotiated grievance procedure should be invoked 
because the Activity violated the FPM, the Civil 
Service Commission rules, hence their action is grie- 
vable under Article XXIV, Section 12 which states in 
part -

"...However, the above does not preclude 
grievances over the application of 
hi^er authority*s regulations."

(2) As stated in a letter to the Boston Area Office, dated 
M^ch 12, 1971+> it appears AFGE contends that the newly 
created position is within the bargaining unit, hence, 
subject to Article XXI entitled ‘Promotions*.

In submitting the application for grievability, the Activity cites Article 
XXI and Article XXIV, Section 1, as the pertinent sections of the agreement 
which require an opinion. In view of the agre|m|n;g of the parties that one 
of the areas of contention is Article XXI, l/tum my attention to this sec­
tion of the agreement. Article XXI reads in part, as follows:

“Promotions up to and including GS-12 positions in the Carto­
graphic Field which are included in the Unit..."

The Activity interprets that sentence to mean that only cartographic posi­
tions are subject to the negotiated procedure and non-cartographic posi­
tions are to be filled under the Agency promotion plan, TPCPM, Chapter 12. 
The Activity believes the position of Security Specialist is under this 
latter procedure.
The union maintains that the negotiated promotion procedure covers all 
unit positions, not just those in the cartographic field. It buttresses 
this contention by arguing that Article XXI must be read in conjunction 
with Article I, Section 2, entitled * Recommendation and Unit Designa­
tion*, which states:

"«..the unit to which this agreement is applicable consists 
of all employees assigned to duty in the Activity except:
(â  supervisory employees (b) management officials
(c) guards and (d) employees engaged in Federal personnel
work in other than a purely clerical capacity."

In fuirbher support of its position, the union resorts to the "legislative 
history** of Section XXI. The history of the particular clause is that

- 2 -
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initially ‘both parties were in agreement that the clause should be 
"Promotion up to and including GS-12 positions". Upon review hy hi^er 
headquarters, it was pointed out there are GS-12s in the Providence of­
fice who were not cartographic employees. In order to satisfy all par­
ties it was agreed to add the phrase "in the cartographic field which 
are included in the unit". The union maintains "The reference to the 
bargaining unit and to the cartographic field pertains strictly to the 
GS-12 positions... Clerical positions, maintenance positions and super­
visory positions are in the unit, are not in the Cartographic field and 
are not GS-12 positions".
Thus, the entire controversy revolves about the interpretation to be 
placed upon Article XXI, with the resulting answer dictating whether the 
proper channel of protest is the negotiated grievance procedure or the 
Agency grievance procedure.
In view of the wide divergence of opinion as to the proper interpreta­
tion to be placed on Article XXI, I have no alternative but to refer the 
matter back to the parties for processing through the grievance and ar­
bitration section of the contract. Section 13(a) of the Executive Order 
is clear and unambigaous; it requires that all agreements shall provide 
a procedure, applicable only to the \mit, for the consideration of 
grievances over the interpretation or application of the agreement.
Given the mandatory requirement for settling such differences pursuant 
to Section 13(d), the parties will submit their differences to the con­
tract machinery for settling disputes. It should be understood by all 
parties that I am in no way passing on the merits of either position, nor 
do I intend to interpret the significance and meaning of the disputed 
language. I deem Eoy function to be limited to merely ruling as to the 
procedure which the parties may properly invoke to resolve the conflic­
ting interpretations as advanced by the parties. Accordingly, the par­
ties are directed pursuant to Section 13(d) of the Executive Order to 
invoke the grievance procedure set forth in Airticle XXIV and, if neces­
sary, the arbitration clause set forth in Article XXV in order to resolve 
the question as to the proper interpretation to be placed on the appli­
cability of Airticle XXI regarding promotions of employees in the appro­
priate unit
Pursuant to Section 205.5(b) of the Assistant Secretary* s Regulations, 
an aggrieved party may obtain a review of this finding and contemplated

1/ In view of my finding, I deem it lannecessary to pass upon the legiti­
macy of the “union*s attempt to invoke Article XXIV, Section 12, of the 
bargaining agreement which attempts to define the scope of the grie­
vance procedure to include disputes arising out of rulings by hi^er 
authorities.

- 3 -

action by filing a request for review with the Assistant Secretary with a 
copy served upon me and each of the parties to the p r o c e e d i n g  and a 
statement of service filed with the request for review.
Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, ATT" Office of Federal Laoor- 
Management Relations, U*S. Department of Labor, Washington, D.C. 20216, 
not later than the close of business May 9, 197U*

DATED; April 26, 197U BEMJJMIN B. NADMOyP ̂  
Assistant Regional Director 
Labor-Management Services

Attach: Service Sheet

- i t -
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UNITED STATES DEPARTI-SNT OF LABOR 
BEFORE THE ASSISTANT SECRETARY IK)R LABOE-KANAGEI«IENT RELATIONS

Defense Mappixig Agency 
Topographic Center 
Providence Office, 
Bhode Island

and
Activity - Applicant

Local 1881+
American Federation of 
Government Employees, AFL-CIO

Labor Organization

CASE NO. 31-7566 (AP)

SUPPLEMENTAL REPORTS AND FINDINGS ON GRIEVABILITY
On April 26, 197U» I issued a Report and Findings on Grievability in the instant 
case finding that the grievance was on a matter subject to the negotiated grievance 
procedure. On June l8, 197U> the decision was sustained by the Assistant Secretary. 
The matter was appealed to the Federstl Labor Relations Council and on April 10, 1975 > 
the Council set aside the findings and remanded the case to the Assistant Secretary 
for appropriate action consistent with its decision that the Assistant Secretary had 
not made the necessary determinations and had not used the proper standard for deter­
mining v^ether the grievance was subject to the negotiated grievance procedure.
On July 25, 1975» the Assistant Secretary remanded the case to the Assistant Regional 
Director for further processing concluding that the parties should be afforded an 
opportunity to present additional evidence and arguments concerning the following 
issues:
1. Whether the position of Security Specialist (General) is within the bargaining 

unit and, thus, is subject to Article XXI, entitled "Promotions” of the agreement.
2. Whether the subject grievance, in fact, involves the "application" of hi^er 

authority regulations.
3. Whether it was the intent of the parties to make grievable under Article XXTV, 

Section 12, the application of hi^er authority regulations without the regula­
tions being specifically incorporated or referenced in the agreement.

The omdersigned has completed the additional investigation and finds as follows:
A. With respect-to item niamber one (l) above, the position of Security Specialist is 

within the bargaining unit; however, a dispute exists as to whether or not 
Article XXI entitled "Promotions" applies to all unit employees or solely to 
those within the "Cartographic field."

If Article XXI is interpreted to mean solely cartographic positions, the position

of Security Specialist would not be covered by the promotion procedures set forth 
in Article XXI. Accordingly, I reaffirm my position as set forth in the Report on 
Findings; namely, a question exists as to the interpretation of Article XXI of the 
Collective Bargaining Agreement and such question must be resolved prior to deter­
mining what promotion procedure should be followed in filling the position of 
Security Specialist. In my view, the question of the interpretation and application 
of Article XXI is a matter subject to the negotiated grievance procedure.
B, With respect to item nmber three (3) above, the language of Article XXIV,

Section 12, is clear and unambiguous as it relates to the filing of grievances 
over the application of higher authority regulations. Such grievances are 
subject to the negotiated grievance procedure and there is no evidence that 
the psarties intended otherwise. I am not persuaded tty the Activity's argument 
that Section 12 clearly excluded grievances over the application of higher 
authority regulations unless they aj:e specifically incorporated or referenced 
in the agreement, nor am I persuaded that such an agreement would be contrary 
to Section I3 of the Order.

An examination of the agreement discloses that the language of Section 12(a) of 
the Order has been incorporated into the parties agreement. The language used to 
set forth the provisions of Section 12 of Article 2U with the exception of the last 
sentence was a change recommended by a higher headquarters. Hence, the parties 
clearly established that questions concerning the interpretation of higher authority 
regulations whether cited or otherwise incorporated or referenced in the agreement 
were precluded from being processed pursuant to the negotiated grievance procedure.
On the other hand, no evidence has been adduced which would form a basis to conclude 
that the parties clearly intended to preclude grievances over the application of 
higher authority regulations unless such regulations are cited or otherwise incor­
porated or referenced in the agreement.
The Activity contends that Section 13 of the Order, prior to the amendoaents made by
E.O. 11838, specifically made non-grievable grievances over higher authority regula­
tions which were not cited nor incorporated in the agreement. A review ofl the 
Report and Recommendations on the Amendment of E.O. III+9I dated June 1971 ^sclosed 
that the Council sought to amend the Order to p2x>vide a negotiated grievanJce concern­
ing matters involving only the interpretation or application of the negotiated agree­
ment and not involving matters outside the agreement.
In my view the Council did not limit the negotiated grievance procedures to matters 
specifically cited or incorporated in the agreement but merely delineated the scope 
of the negotiated grievance procedure.
Accordingly, I conclude that the failure to specifically cite, incorporate or 
reference higher authority regulations in the agreement is not a sufficient basis, 
standing alone, which would make such an agreement contrary to the Order as it 
existed prior to the amendments of E.O. II838.
The Federal Labor Relations Council in its explanation of the 
led to the amendment of Section 13 of the Order stated in part;
The major problems which have arisen concerning- 
have centered on the meaning of the phrase "an^’ 
labor organizations have sought a precise

.tion which

the implementation of Section 13  
other matters." Some agencies and 

deliiieation of such "matters." This has

1/  Labor Management Relations in the Federal Service (l975) PP W-5l-
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pot 1)6611 possil)l6. Onc6 matt6rs cov6red \jy statutoiy appeal pirocedures have been 
excluded from the covera^ of all negotiated grievance procedures, those renaining 
"other matters” i«diich are also excluded vary from unit to unit depending upon the 
scope of the grievance procedure negotiated in each unit and by the nature and scope 
of the remaining provisions in the negotiated agreement itself. Therefore, a general 
definition of **any other matters" i^ch would be uniformly applicable throughout the 
program is not possible.
Based upon the foregoing, I reject the Activity’s conclusion that the parties in­
tended solely to limit grievances over the application of hi^er authority regulations 
to those specifically cited, incorporated or referenced in the agreement. Moreover,
I do not agree that such a finding subjects a wide range of hi^er authority regula­
tions to the negotiated grievance procedure. Matters which are beyond the scope of 
bargaining would not be subject to the negotiated grievance procedure, nor would 
matters which would violate Section 12(b) of the Order or matters otherwise excluded 
per Section ll(b) of the Order. In addition, a final decision on such grievances 
would have to be consistent with applicable law, appropriate regulation of the 
Order, i/

Accordingly, I conclude that the parties did not intend to exclude ftom the 
negotiated grievance procedure, grievances over the application of those higher 
authority regulations not cited or referenced in the agreement insofar as the 
grievance deals with matters within the Activity’s discretion and which affect 
working conditions of employees within the unit provided applicable clauses of the 
agreement ^ e  subject to such higher authority regulations.
With respect to item two (2) above, an analysis of the grievance as stated in the 
exclusive representative’s letter of February 1 , 1971+ discloses that the grievance 
concerns the proper application of higher authority regulations. Specifically, the 
grievance alleges the following;
A. The Providence Office, IM^TC, in promoting Mr. H^op Dasdaguilian to the position 

of Security Specialist Qualification Standards, CSC Handbook Xll8 and EPM 335» 
Promotion and Internal Placement and agency regulations liy failing to make the 
promotion on the basis of qualification, merit and fitness.

B. The highly qualified rating factors cited in vacancy announcement No. FVO 73-5 
were tailored to Mr. Dasdaguilian.

Grievant contends that the grievance "iradiates" primarily from preselection and 
includes violations of procedures established in Article XXI of the agreement. An 
examination of Article XXI entitled Promotions discloses that it sets forth certain 
procedures to be followed in filling vaxiant positions; however, there is no section 
within Article XXI which the Activity has violated or may reasonably be considered 
to have violated which pertains to the issues set forth in the grievance. As 
stated with respect to item three (3), the application of higher authority regulations 
applicable to specific provisions of the agreement would be grievable insofar as the 
grievance concerns matters within the Activity’s discretion and which affect working 
conditions.
In the instant case, the aggrieved employees withdrew their applications prior to 
the selection and apparently prior to the evaluation process maintaining that the 
evaluation methods utilized were biased, and arbitrary determinations were made in 
filling the position.

•In view of the evidence before me, I must conclude that the grievance does involve 
an application of higher authority regulations, however, the grievance does not 
allege nor have I been able to find any provision of the agreement \daich has been 
violated by the aJleged failure to properly apply the disputed higher authority 
regulatiozis.
I, therefore, conclude that the grievance is not on a matter subject to the 
negotiated grievance procedure.
Having concluded that the grievance is not subject to the negotiated grievance 
procedure, I herel̂ y amend my Report and Findings on Grievability consistent with 
ny findings above.
Pursuant to Section 205-5(b) of the Assistant Secretary’s Regulations, an aggrieved 
party may obtain a review of this finding and conten5>lated action by filing a request 
for review with the Assistant Secretary with a copy served upon me and each of the 
parties' to the proceeding and a statement of service filed with the request for 
review.
Such request must contain a complete statement setting forth the facts and reasons 
upon ^ c h  it is based and must be received tsy the Assistant Secretary for Labor- 
Management Relations, ARR: Office of' Federal Labor-Mianagement Relations, U. S. 
Department of Labor, Washington, D. C. 20216, not later tlian the close of 
business November 13, 1975__________ •

DATED; October 29. 1975 / i  y t l
BENJAMIN B. NAUMOFF 

Assistant Regional Director 
Labor-Management Services

Attach; Service Sheet

2/ Bureau of P-ri gnna and Federal Prison Industries Inc., Washington. D.C. and 
Council of Prison Locals. AFGE, FLRC No. 7l|A-2U, June 10, 1975, Volume 7k-
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U.S. DEPARTMENT OF LABOR
Officb or THB Assistant Sbcrstary 

WASHINGTON
aiO-374-5131

7-25-75
Mr. Gary Landsman 

Staff Counsel

American FcdGration of Govorr.nior.t 

Employees, AFL-CIO 

1323 Mas s«.chusetts Avenue, N . V /, 

Washington, D .  C .  20C05

549

Re: Kccidquorters^ Ogd^jn Air Logistics Cc': 

ilill Air Forco Saso 

Ogdon, Utah 

Caso No. 61-2432CCA)

Dear MrLandsman:

I have considered carefully your request for reviev/, seeking 

reversal of the Assistant Regional Director's dismissal of the complnir.t 

in the above-named case, alleging violations of Section 19(a)(1) and (6) 

of Executive Order 1X491, as amended.

In agreement with the i^ssistant Regional Director, I f 

oble basis for the Instant complaint has not been estut

; find tiir.t a

reasonoble basis for the Instant complaint has not been estublichcd. 

Thus, I find that .the American Federation of Government Employee s, 

AFL-CIO, Local 1532 (AFG£), did not present sufficient evidence to 

establish a reasonable basis for the allegation that Main Ileadquc'riors, 

Air Force Logistics Command's policy regarding 1974 holiday leave 

schedules modified or superseded specific provisions of tlie existing 

negotiated agreement between the AFG2 and Headquarters, Ogdon Air 

Logistics Center, Hill Air Force Base, Ogden, Utah (Responc3ent), 

Compare Departmont of the Navy, Supen^isor of Shipbuilding^ Con­

version and Repc^ir, PascagorOr., M1ss15sapd1, A/312/j.R No. 330.

Accordingly, and noting that tie Respondent met on numercus 

occasions v/itli the and conferred with the latter regarding the

implementation and impact of tlie holiday leave policy, your rer^aect 

for review, seeking reversal of the Assistant Regional Director's 

dismissal of the complaint, is denied.

Sincerely,

u
Tl»« R v jio n jt  A d .i

February 21, I975

C * ty , •V r*tv ;uri

Mr» Nell 3 « Breeden^’ President 
American Federation of Coverrjaant Er-.plovccs 
Local 1592, AFL-CIO 

1992 North 400 West
Sunset. Utah 84015 Certin.d ;.;a.l //i:..:--

Williaci E. V/ade,. Nationiil ReprosontriLive 
American Federation of GoverTLTicnt Employees 
96 North Lakeview Drive
Clearfield, Utah 84015 Certified :-:aU .̂ 3:.3l32

Re; Headquarters Ô ucr. Air Logistics Center,
Hill Air Forcc 3ugc, Utah 
AJcCZ Local 1592, /wL-CIO 
Case No. 6L-2432-CA

Gentleiaen:

The above-captioned case alleging a violation of S<̂ ction' 19 of Executive 
Order 11491, as amended, has been investigated and considered carefully.
It does T̂ ftt appear that further proceedings are warranted.

Alleptions in numbered paragraphs 2, 3, 5, 6 and 7 contained in item 3 
ot the amended complaint are set forth below:

Para^raon Z: "Management unilaterally proposes to change the Tvork’'ng 
conditions ana through this change it woulJ not be applied on a unifora 
oasis to all employees within the bargaining unit."

l i r a s H ^ :  '-Management is unilaterally proposing to change the personnel 
policies, practices, and/or working conditions without prior consultation 
on tne icpact this would have with the c.T.?ioyees of the bargaining unit,”
ZaiPS’̂aph 5: "The Hill AF3 Holiday Phase Do-.vn Plan is not bein- aoolied 

'^th the plans being propojed by the other ALC's. Kill A?S*
yequire a work force of 14% civilian and 497. r.ilitary.

. . f' iTiilitary personnel may be required to be used as a
suostitution for the civilian employment."

Paul J. Fasser, Jr. 

Assistant Secretary of Labor

Attachment
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Paragraph 6; "During the period of 15 April, IV7-*, through 28 June, 1974, 
Management failed to negotiate in good :..ich or. r.ppropriate matters such 
as annual leave, leave without pay, and working conditions. Management 
did not submit any proposals even thou,.:; ihcy wore uwarc of the fact that 
the Holiday Phase Down Plan would bo contrary to what they were negotiating 
in the contract,'*

Paragraph 7; *'It is true that Manager.cnt has conferred with the Union at 
various times. The Union has been -ivc;n written directives and asked to 
comment after the fact and not prior to the implccr.cntation of the directives."

A careful review of the complaint, amended complaint and all of the attachments 
thereto has failed to disclose tiiat any prccor.'.pLaint charge regarding the 
above-mentioned allegations was filed pursuant to Section 203.2 of the Regu-' 
lations.

Paragraph 1; "Management is guilty of unilaterally changing the employment 
conditions where that action has the effcct of evidencing- to the employees 
that the agency can act unilaterally without-consulting with the recognized 
Labor Organization."
Although a precomplaint charge was filed on August 28, 1974 with relation 
to this allegation, it lacks the required specificity of Section 203.3(a)(3) 
of the Assistant Secretary’s Regulations. Additionally, a reasonable basis 
for the complaint has not bê n̂ established as required by Section 203.14 of 
the Regulations.

Paragraph 4 ; "Management is unilaterally proposing to change the working 
conditions and make the changes inconsistant (sic) with the terms of the 
collective bargaining agreement,"

This paragraph alleges a contract violation and is not properly before me 
for decision since Section 13(a) of the Order provides tnat the grievance 
and arbitration procedure of tlie collective bargaining agreement "...shall 
be the exclusive procedure available to the parties and the employees in 
the unit for resolving such grievances."

I have noted that in each and ever/ins tance, your allegations lack the 
specificity required by Section 203.3(a)(3) of the Pvegulations in that you 
have failed to provide a clear and concise statement of the facts constituting 
the alleged unfair labor practice, a statement of the section and subsection 
of the Order alleged to have been violated, the names and addresses of the 
individuals involved, and the time and place of occurrence of the particular 
acts.
For the reasons set forth above, I will grant Respondent’s MOTION TO DISMISS 
THE A*MEND2D COMPLAIirT dated November 25, 1974 and dismiss the complaint in 
its entirety.

Pursuant to Section 203.7(c) of the Re-ulati.or..% of li.c As:ii;'tant Secretary, 
you may appeal tliis action by filing a ro<;i;ost :or tt virw with the Assistant 
Secretary and serving a copy upon chin o.'iico ::.:sponJcnt. A  state­
ment of service should accompany the requc:;t for review.

Such request must contain a complete statement scttin.*, forth the facts and 
reasons upon w-hich it is based and must be roccive.I !>/ tiMi A:;sistant 
Secretary for Labor-Management Relatior.r., U. S. IVparrr;cnt of Labor, 14th 
Street and Constitution Avenue, N.W.,. V.’.ur.ir.̂ Lon, D. C. 20210, not later 
than the close of business March 6, 197>.
Sincerely

Cullen P. Keough 
Assistant Regional^ Director for 
Labor-Management^Services
cc: Mr. S, Reed Murdock, Attorney-Advisor

Ogden Air Logistics Center

Major Noland Sklute 
Litigation Division, USAF
Mr. Alva W. Jones, Area Director
U. S. Department of Labor
Labor-I'lanagement Services Administration
2320 Federal Office Building
1961 Stout Street
Denver, Colorado 80202

Certified Mail #3^6133

Certified Mail #3^13^
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Mr. Ceerg* M. &ureh£i«Id 
Proaid«tit
AewzleaB Fed«ratloa of Covaroaent 
Eâ Ieyeas. APt>CZO, Loe«l. 1833 

EuUdixsg 3643
Redatoe* Assaul, Alabate 3M09

JOi

550

n»S« Axs7 Mts«llc CooEBond (MICOM) 
lUdstAsta Araenal^ AIah«M 
Cmmi AO-573̂

T)€ar Mr. Bvrchfleld*
I hav« considered c^efolly tqux reqtjest for resriev, seeking 

reversal of th« Aasistant Regional Director's Report ead bindings cm 
Objections in thd above-i»oed case«

la agrecBBeitt \«ith thd Aaaistisit Regio&al Dlr«ctor» asd based oa 
hl3 reasooioĝ  I find that your objections in the instant case are 
witboot oerit. It w s  noted that you offered no evidence to support 
your allegation that the eli^bility list herein was codified̂  With 
respect to yonr allegation that the U.S. Axŝ  Missile Coosaaisd, Red­
stone Arsenal, Alabacia (Activity) unreasonably and illegally resxnred 
froei the voter eligibility list the naaes of two hundred and thirty- 
six employees vboa it considered to be supervisors, tha evidence 
reveals that the Activity posted Notices of Election in various loca­
tions notifying ecaployees did not receive a secret ballot package 
how they could do so if they considered th«MS«lves eligible to vote.

Accordingly, and noting that there is no evidanc  ̂that any 
eosployee requested and was refused a ballot, your request for review, 
seeking reversal of the Assistant Regional Director* s Report and 
Findings on Oblectiens# is denied*

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attaclxzrat

UNl’XiO states DEPARTl'ENT OF U.BOR 
BEFORE THS ASSISTANT SEOIETARI IX3R LAB0R-J1AKAG5XENT REUTIONS

Dopartmont of the Amy 
U, S, Aritcr Kisailo Cormand 
Rodstone Arsonal* Alabana

Activity
and Caso No. 40-5739(R0)
Local 1858, Amorican Federation 
of Governinont Employeas, AFL-CIO

Petltionor

REPORT A1.T? FIiroitGS 
ON

OBJECnONS

In accordance with the provisions of the Agreeniant for Consent or Directed 
Election approved on December 6, 197̂ , a secret election by mail ballot was 
coRdiictod under the supervision of the iJISA Area Director, Atlanta, Georgia, 
on January 2 3, 1975*
Tho results of the election, as sot forth in the Tally of Ballots, are as 
follows:

Approximate nutuber of eligible voters..*....*1192
Void Ballots...........................  12
Votes cast for exclusive rocognition.......302
Votes cast against exclusive recognition... 3̂ 9
Challenged ballots....................... 29
Valid votes counted plus challonged ballots.. 700

Crittllengfcd ballots are not sufficient in nuicbor to affoct tho results of tho 
election.
Tirjely objections to tho procedural conduct of tho election and conduct 
inproperly affecting the results of tho election were filed on January 30* 
1975 ̂ y the Petitioner. The objections are attached hereto as Appendix A.
In accordance with Section 202.20(c) of the Regulations of tho Assistant 
Secretary', the lilSA Area Director has investigated the objections. Set forth 
below aro.the positions of the parties, the essential facts as revealed liy 
tho investigation, and ny findings and conclusions xrf.th respect to each of 
tho objections involved herein:
Ob.ioctlon Kur;bcr 1

Tha pro-determination by IIICOK officials that the names of approxi.- 
nately 233 employees would ba elimiaated from the initial list of 
eligible professional einployee voters, is considered an unroason- 
ablG and illegal action...

The Petitlonnr asserts that although it "recognizes and agrees" that sv.ner- 
visors were excluded from the "bargaining prospectus" (Consont Agreement), 
tho fact that the Activity subsequently challenged the ballots of approxi­
mately l̂  ̂votors, whose nnxifis did not appear on the list of eligible voters 
"...creates a strong oloTr.ent of doubt..." whether the employees who were 
oxcluded from tho voting list qualify as supervisors within tho moaning of 
Section 2(c) of the Order.
In support of this objection the Petitioner has subndtted one (l) position 
doscription and a stat«hent signed by twenty exployees asserting their non- 
supeir/isory status and allcglns ihit they were deprived of their right to 
vote in the mail ballot election.
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Tho Activity takos tho position thAt the Petitioner and tho Activity Ket on 
January 3» 1975 ”to review a proposed listing of eligible voters for a 
representation election to bo held at MICOM during the period January 7,
1975 through January 23» 1975«" Tlie conputerizcd list which vas used during 
the discussion between the parties contained tho n̂ irss of 236 eirploycor. vhn 
tho Activity considered to be supervisors as defined in tho Order. Tnc 
Activity maintains that tho Petitioner agreed to the supervisory status of 
these erroloyaes based upon a review of their position descriptions as well 
AS Various Federal Labor Relations Council's decisiorts relating to the 
definition of supervisor under the Orderlloreovsr, the Activity asserts 
that the final eligibility list used in the mail ballot election was signnd 
on January 7t 1975 by the Petitioner and was "...identical to the one 
reviewed..." and agreed upon on January 3t 1975»
Investigation reveals that on December 197̂ * a Consent Agreement con­
ference was held, attended by D*^A representatives, at which the parties 
signed a Consent Agreement regarding all details of the election. The L!1SA 
Area Director approved the Consent Agreement on December 6, 197^ which pro­
vided for an all mail ballot election. On January 3, 1975» the parties mot 
to review the proposed listing of eligible voters in a unit of all profes­
sional employees and both parties signed the official eligibility list vrhich 
was used to check off the names and addresses of employees v;ho were eligible 
to receive a mail ballot. Tho ballots were mailed on January 7» 1975 in the 
presence of an LMSA representative and neither of the parties raised objec­
tions in regard to the corploteness and/or accuracy of the official eligi­
bility list. In addition, twelve (l2) employees vho \iere not on the eligi­
bility list were sent a ballot, at their request. These ballots were sub­
sequently challenged by the Activity,
Section 202.7 of the Regulations of the Assistant Secretary, provides that 
parties "...may agree that a secret ballot election shall be cor̂ ducted among 
tho eiT̂ loyees in the agreed-upon appropriate unit.,," and that "the parties 
shall agree*on the eligibility period for participation in the election... 
end other rolnted eloction procedures" (Emphasis supplied), Vvhore, as here, 
the Area Director approves an Agreement for Consent or Directed Election, 
orderly processing of tho election procedures requires that the matters 
agreed upon hy tho parties bo adhered to. Such requirement applies equally 
with roKpect to the agreement of the parties regarding the exclusion -as 
woU as the inclusion - of particular employees from the list of those 
eligible to vote, in accordance writh the description of tho appropriate unit.
Tho Activity asserts, and the Petitioner presented no eVidenco to the con­
trary, that on January 3 , 1975» representatives of both parties agreed to 
tho exclusion of a total of 23o employees as being supervisors within tho 
meaning of Section 2(c) of the Order. This agreed-upon list, initialed by 
the parties, served as the official eligibility list in mailing the ballots 
to the ©mployeos on January 7, 1975* Petitioner has not submitted any evi­
dence, either newly discovered or which was not available at the time of the 
execution of the Consent Agreement on December 4, 197̂ ’̂, or as of Januiry 3» 
1975* which would Warrant consideration of Petitioner's contentions regard­
ing tho alleged improper exclusion of the 236 employees involved. Tho sub­
mission by the Petitioner of a single job description as well as the state­
ment signed by certain enployees alleging deprivation of their voting rights, 
does not constitute the required shos*ing of newly discovered evidence arid, 
therefore, cannot be considered. In tho absence of such a showing, the 
parties must be held to their agreament regarding the exclusion of the 236 
oaployees involved herein, as being supervisors within tho meaning of - 
•Section 2(c) of the Order, as amended, I find, therefore, that the objection 
is without merit.

.  2 .

Petitioner, by letter dated February 26, 1975» received by the Area 
Director on Karch 3 , 1975* set forth several cowr.Erit.s to tho Activity'*i5  
letter, dated February 10, 1975- However, no provision Is in the 
Regulations for a reply by a party. Therefore, Petiti-oner *s cosments 
cannot bo considered.
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Accordingly, Objection Ko. 1 is horebj overruled.

As a further objection. Petitioner asserts.
Another matter...is tho number of challenged ballots..* by 
personnel employed in tho Legal Departmont of KECOM. Under 
the definition of a professional, as detex*mined by the 
Assistant Secretary.,.the Union agrees that employees of a 
government legal establishment, who are active members of 
the BAR of any State of tho U.S., are professionals. How­
ever, this ur.derstanding vrould eliminate the assigrcnont of 
legal assistants and legal aids (sic) to the ranks of pro­
fessionals. Furthermore, the enlistment of legal type 
ev l̂oyees as management personnel is also challenged••..

With respect to this objection. Petitioner InlicatesZ/ that although the names 
of the legal assistants and legal aides employed in the Legal Department of 
the Activity were included in the agreed-upon eligibility list, the ballots 
cast by such employees were challenged by the Activity as not being pro­
fessional employees. Petitioner contends that these challenged ballots cast 

the legal aides and/or assistants should have been resolved during the 
ballot count as being cast by eligible employees and opened and counted. 
Petitioner also questions whether certain "legal type" employees are manage­
ment officials subject to exclusion from the agreed-upon unit.
The Activity takes the position that of the twenty-nine (29) challenged 
ballots, twelve (l2) were cast by employees who were exclxided from the eligi­
bility list, based on supervisory status. These employees received ballots 
only upon "...their \/ritten r e q u e s t , T h e  Activity takes no position with 
respect to tho other portions of this objection.
The Tally of Ballots reveals that the challenged ballots, totalling 29» are 
not sufficient in number-to affect the results of the election. It may be 
notod that the challenged ballots cast by the legal aides and/or assistants 
comprised only a portion of the total number of challenged ballots. Umor 
established procedures, notwithstanding the agreement of the parties regard­
ing the inclusion of particular employees on the eligibility list, any party 
to an election conductod pursuant to a Consent A.^oement may raise a chal­
lenge to tho ballot cast by an employee whose name appears on tho eligibility 
list, lioreovor, if, during the counting of the ballots, the parties are 
unable'to agree upon the eligibility of a voter whose ballot has been chal­
lenged, the ultimate disposition of such challenged ballot(s) will depend 
upon whether or not tho total number of challenged ballots is sufficinnt in 
nunber to affect the results of the election. Where, as hero, the total 
number of challenged ballots is not determinative of tho results of the 
election, no further action is taken.
With respect to the remaining portion of this objection. Petitioner questions 
the Activity having challenged the ballots of certain emploj'ees as being 
management officials. For the reasons set forth above, such contention can­
not be considered inas?:uch as the challenged ballots of the es^loyees in­
volved are not determinative of the results of the election.
Based upon the foregoing, I find Objection Number 2 to be without narit, 
airi accordingly. Objection Number 2 is hereby overruled.
Having found that no objectionable cor-duct occtirred improperly affecting the 
results of the election, the parties are advised hereby that a Certification 
of Results of Elections will be issued by the Area Director, absent the 
timely filing of a request for review.

gf Petitioner was requested during the course of the investigation to 
clarify tho meaning cf this objection.
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Pursuant to Section 202.6(d) of tho RegulaUons of the Assistant Secretary, 
an agsrieved party m y  obtain a review of this action by filing a request 
for review with tho Assistant Secretary for Labor-IlanasoJcont Relations, 
Attention: Office of Federal Labor-l':anageiaent Relations, U. S. Departirent 
of Labor, Vashington, D. C. 20216. A copy of tho request for review rrast 
bo served on the >:ndersigned Assistant Regional Director as wtil as tho 
other parties. A stateicent of such service should accortpany tho request 
for review.
Tho request icust contain a coripleto statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Seerotary not later than the close of business I'larch 17, 1975»

lABOR-MANAGEl^’T SfiRVICSS AD>0[NISTRyJI0II

Assistant Regional Director 
for Labor-llanagooent Services

DATED; y»arch U, 1975_____

Attachicent; Service Sheet 
Appendix A

. U.S. DEPARTMENT OF LABOR
Officb of the Assistant SEcaETARY 

WASHINGTON, D.C. 20210 

8-11-75

Ms. Gene Bernardi 
9 Arden Road
Berkeley, California ShjOh

Re:

551

United States Department of 
Agricultiire 

Forest Service 
Berkeley, California 
Case No. 70-1^668(04)

Dear Ms. Bernardi:
I have considered carefully your request for review, 

s e e k in g  reversal of the Assistant Regional Director's dis­
missal of the instant complaint alleging violations of 
Section 19(a)(1), (2) and (U) of the Executive Order, as 
amended.

In agreement with the Assistant Regional Director, and 
based on his reasoning, I find that a reasonable basis for 
the complaint has not been established and that, consequently, 
further proceedings in this matter are unwarranted. Accord­
ingly, your request for review, seeking reversal of the 
Assistant Regional Director's dismissal of the complaint, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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May 7 ; 1975 U.S. DEPARTMENT OF LABOR
OpncB OF THB Assistant Seckbtary 

WASHINGTON

Ms* Gene Bernardl 
9 Arden So ad 
Berkeley^ CalifoxnrLa
Dear Ms* Bernardi:

94704
Re I JJSI3A, Forest Service^ Berkeley 

Gene Bernardi 
Case Hop 70-4668

The above-captloned case aXlegli;g a violation of Section 19 o£ Escecotive 
Order 11491, as amended, has been investigated and considered care^Ilj*
It does not appear that farther proceedings are warranted Inasamch as a 
reasonable basis for thê  coo^laint has not been established. In your 
cooplaint it was alleged that Res|>ondent threatened to take certain ac­
tion with respect to the time and at^^dance records of Albert Wright, 
Sergeant^at-Arms of die Local, and yoSrself as Local President, by your 
unauthorized use of official time to discuss a grievance* The investi­
gation ix3dicates that the Kespondent, in fact» took no corrective action 
aiû  furtiier, that Respondent's announced intention of instituting such 
corrective action was proo^ted by an apparent unauthorized use of offi­
cial tijse« In these drcoastances, and since there is no evidence of 
union animus, it is concluded there is not a reasonable basis to conclude 
Respondent's actions constittita violations of Sections 19(a)(1), (2) and 
(4) of the Order*.
X am» therefore, diSToissii^ the complaint in this matter*
Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office end 
the Respondent*. A stateooent of service should accoiopany the request 
for review*
Such request oust contain a conqplete stateaent setting forth the facts 
and reasons upon which it is baaed and must be reeeived by the Asai^- 
ant Secretary for. Zabor-Hanagecnent Relations^ Attentiooi Office of 
Federal Labor-tlanagefsent Relations, U, S. Depaicf̂ pcuant pf Labor; Washlî gton,. 
D. G. 20216, not later than the close of busii:les:s> dn.May 20, 1975^
Sincerely,

Gordon M. Byrfaolat 
Assistant Regional Director/IMSA

8-11-75

Mr, tnioTaafi P. O'Leary 
President, American Federation 
of Ck>vemment Employees Local 2h33 

F. 0. Box 3/: 37 - Lennor Branch 
Inglewood, California S-3 /U

552

Re: Defense Supply Agency
Defense Contract Adninistration 

Services Region 
Los Angeles, California 
Case No.

Dear Mr. O'Leaiy:

I have consiGored carefully your request for review, BPeklng 
revercal of the Assistant Regional Director’s disiaissal of the 
TOmp^int in the above-^ed case, alleging violations of Section 
ly(a)(l), (k), (5) and (6) of Executive Order Ili*91, as amended.

Under all of the circuiastances, I find, in agreement with 
the Assistant Recional Director and based on his reasoning, that 
a reasonable basis for the complaint has not been established and 
that, consequently, further proceedings in this matter are 
unwarranted. Accordingly, your request for review, seeking 
reversal of the Assistant Regional Director's disniissal of the complaint, is denied.

Sincerely,

Taiil J. Passer, Jr. 
Assistant Secretary of Labor

Attachment
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K^rch 19, 1975 X on, therefore9 diomiaolng the complaint la this mflttcr.

to* Thoaas F. 0’Leery, Precident 
^erlcan Fedor scion of Govemcaent 

Employees, LU 2433 
524 1/2 nortii Guadalupe AverAxe 
I^ondo Bê ich, California 90277
Deer l l r .  0*I.e3ry?

Re: DCASR, Los Angeles 
AFGS, LU 2433 
Case No, 72-4946

The above-cnntlcned cnse ^^llcjing a viol^:tion of Section 19 of Execu­
tive Order 11431, as anieioded, has been investigated and considered 
carefully.

It is dieted that Respondent violated Sections 19 (a) (1), (4), (5) and 
(6) by denying steward Audrey Addisan tiir̂  in which to investigate 
enrployee sarievcncea, by discriailnatln^ sssinat Addison vith resard to 
production standards, by soliciting anti-union ststeaents frosi employees 
and by refusing to raeet and confer m t h  Addison in her capacity as 
union s ccsrard.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary» you may appeal this action by filing a request for review 
with the Assistant Secretary and servins a copy upon this office and 
the Respondent. A statczient of service should accompany the request 
for reviê .̂
Such request must contain a complete statement setting forth tlie 
facts and reasons upon vhlch it is based and coist be received by the 
Assistant Secretary for Labor-i.Ii:nagement Relations, Attention: Office 
of Federal Labor-Hanat^eraent Relations, U. S. Department of Labor» 
Washington, D. C* 20216, not later than the close of business on 
April 1. 1975.
Sincerely,

Gordon M, Byrholat
Assistant Regional Director/IMSA

The investisation dicclosed that Addison requested that she be excused 
froa her noraal vork duties in order to prepare certain employee griev­
ances and that the requastec tirse was sranted for the follô Tin.̂  day.
It was also disclcGcd th-'t the Union demanded Chat the Respondent re­
duce to vriting; this perEission sranted î ddiron. It is concluded there 
Is insufficient e'Tidence that the Respondent viol^Tted Sections 19(a)(3) 
and (6) of the Order since it iippears die delay in granting Addison 
ticae off froa her norcial work, duties vss due to production rec7uireii:ent3, 
and this delay, i-?s veil as tiie refusal to reduce to^jritin;j the per- 
oinsion j^ranted Addison, do not constitute a rejection by Respondent 
of its obligation to aeet and confer with the Union.
The investigation also disclosed that Addison received training-designed 
to assist her in c:eetin:; production stnnd^rda arid thare is insufficient 
evidence that Respondent applied the production standard disparstely 
with regard to Addison in violation of Section of tha. Grder,
Finxilly, no evidence was subsiitted by Ccr'.olainont in support of-its 
contention that ilespondent solicited anti-union statejients froa ecployecs 
in violation of Section 19(a)(1) of the Order*

- 2 -
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Mr* C. SaoeBMrs 
Groad Lodg* Repvesent«tiv« 
Tnt«nuitionaI Aaaociatioa o£ Machlnista 

and AdPoafMicc Workars, APL*CIO 504 Glcna Bulldins 
120 Marietta Straet^
Atlanta^ GaorgU 30305

Ray

553

Manral Air Rework Facility 
Haval Air Station̂  
Jackaoixville» Florida 
Casa Ho. 42<<̂ 2744(CA)

Dear Mr« Sunmersi
I have cooaldared carefully your requeat for review 

seeking reversal of the Aaaiatant Ea^onal Director-$ 
dismiaaal of the ccoplaint la the above-iuBned case*

X find that a reasonable basla for the Section 19(a)(1) 
end (4) allegatione in the instant cocq>laint haa been 
eŝ tablished, and that factoal issues have been raised which 
can best be resolved by a hearing*

Accordixsgly, your request for review is granted, and 
this case la r«sianded to the Assistant Regional Director, 
\ib0 is directed to reinstate the cooplaint and, absent 
settlemoit, to issue a notice of hearing*

Sincerelŷ

Paul J* Fasser, Jr* 
Assistant Secretary of Labor

Attachraent

March 10, 1975

Mr* H. C. Sucaers
Grand Lodge Representative
Intematioaal Asscciation
of lischinists and Aerospace ybrkers, iFL-CIO
504 CxLenn Building
120 ?iffletta Street, N. W.
Atlanta, Georgia 30303

Bet !Taval Air F^wrk Facility 
Naval Air Station 
Jacksoavllle, Florida 
Case Ko. i^27U(CA)

Dear yr. Sunciers:

The abave-captioned case alleging a violation of Section 19 of Executive 
Order 11491, sls acended, has been Investigated and considered carefnlly*
It does not appear that further proceedings are warranted Inaaauch as a 
reasonable basis for the coŝ l̂aint has not been established •
The conplalnt aHeses violation of Section 19(a)(1) and (4) of the Order 
In that Leroy Poison vas arbitrarily assigned to, and subsequently 
relieved froa, the shift, vamad of an Inpendlng unsatisfactory 
perforcance rating and transferred fron Shop 94242 to Shop 94243*
The coaplalnt alleges, further, that the Activity thereby dlscrlislnated 
against Leroy Poison because of his having exercised certain rights 
guaranteed by the Order. Investl.^tlon Indicates that the rl^ts exer­
cised relate to the filing of certain unfair labor practice coazplaints 
against the Activity hj Poison in Decesiber, 1973-

«With respect to the various actions set forth In the casplalnt, the 
Activity states, in substance, that, (1 ) the Initial transfer of Poison 
to the "3" shift 'jas In accordance vlth a long-standing rotation prcgram 
for the enployees of shop 94242; (2) -Poison’s reassljmisnt to the'**A" 
shift was Kade in order to provide hin with closer supervision so that 
he night improve his vcrk perforoance; (3) a ceaorandum was Issued on 
July 27, 1974 indicating the need for Irproved work parforaiance and 
(4) the transfer fron shop 29242 to chop 29243 was within Poison’s Job 
rating and for the purpose of assisting hin in maintaining his work 
perfornance at a satisfactory level. No evidence was presented to dispute the position taken by Activity.
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In addition, no evidence vas suteitted to support the alle<̂ tion that the 
Activi-̂ * 8 conduct vas baaed upon the fact -Uiat Poleon nad filed certain 
unfair labor practices conplainta â âinst the Activity. Section 203*14 
of the P.egulations provides that the Cosrpladnant has the burden of provincr 
the allegations of the cocplalnt* Uhere such burden of proof is not cet, 
as in the natter of Air iV>rce Coramlcations Service (ATGS). 2024th 
Cosnuaications Squadron, iJoody a 3̂, Georgia, 242, the eogplalnt
Bust be dismissed*
On the basis of the Investigation, I conclude that a reasonable basis for 
the corplalnt has not been established as required by Section 203*5(e) of 
the Order.
I am, therefore, dismissing the complaint in this matter*
Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review vith the 
Assistant Secretary and serving a copy upon this office and the respondent.
A statement of service should accompany the request for review.
Such request mist contain a coc^ete statement setting forth the facts and 
reasons vpon which it is based and must be received by the Assistant 
Secretary for Labor-12anagement Kelaticns, U. S. Department of Labor, 
Washington, D. G., 20210, not later than the close of business Jiarch 24, 1975»
Sincerely yours.

VSli R. BRIDCSS
Assistant Regional IHrector
for Labor-llanagement Services
CCt Captain C. B. Boeing 

Commanding Officer 
Naval Air Rework FacllHgr 
Naval Air Station 
Jacksonville, Florida 32212
Mr. Leroy Poison
3036 College Street, Apt. 1
Jacksonville, Florida 32205
Mr. Elbert C. Newton 
Labor Relations Advisor
Regional Office of Civilian Manpower Management 
Naval Air Station 
Jacksonville, Florida 32212

Ms*. G* nancy UcAlcoey, Pmldeat 
Aoerleaa Federation of Covexxiaeat 

Local 225 
BttUdlng 1610 
Ficatin^ Ars«al 
Dortr, UcB Jersey 07S01

Het

554

])epartsient: o^ Azn̂ * 
Plcatlasy 
Dover, Jersey 
Case Uo. 32-3&X9(E0)

Dear HcAl«n^
I haivtt coosider&d carefully yoiir request for reviw 

seeking reversal of the Assistant Regional Director's 
dl»isaal ol the objecticm to the election filed by the 
Afiierican Fedaratloo of Covensaent Employee^ AFL-CXO,
Local 223p la th« above-aaoed c&sê

tn agreement vith the Assistant Regional Director, and 
based on bis reajonlng, I find no cterlt to tho objection in 
this oatter» Accordingly, your request for review, seeking 
reversal of the Assistant Regional Director's dlodssal of 
the obj^tion to the election in the instaiit caa«r is denied*

Paul J. Passer, Jr.. 
Assistant Secretary of Labor

Attadxaent
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UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS

U.S. DEPARTMENT OF ARMY 
PICATINNY ARSENAL

AND ACTIVITY

LOCAL 1437, NATIONAL 
FEDERATION OF FEDERAL EMPLOYEES

AND PETITIONER

LOCAL 225, AMERICAN FEDERi^.TION 
OF GOVERNMENT EMPLOYEES

INTERVENOR

CASE NO. 32-3619(RO)

REPORT AND FINDINGS ON
objections

In accordance with the provisions of an Agreement for Consent or Directed 
Election approved on February 20, 1975, an election by secret ballot was conducted under the supervision of the Area Director, Newark, New 
Jersey on March 12, 1975.
The results of the election, as set forth in the Tally of Ballots, are as follows:

Approximate number of eligible voters 
Void ballots
Votes cast for Local 1437, NFFEVotes cast for Local 225, AFGEVotes cast against exclusive recognition
Valid votes counted
Challenged ballotsValid votes coimted plus challenged ballots

1400
1

449181
13 8
7682
770

Challenged ballots are not sufficient in number to affect the resiilts of the election.
Timely objections to conduct of the election were filed on March 
18; 1975 by the Intervener. The objections are attached as Appendix A.
In accordance wi4h Section 202.20(c) of the Regulations of the 
Assistant Secretary, the Area Director has investigated the objections. 
Set forth below are the positions of the parties, the essential facts 
as revealed by the investigation, and my findings and conclusions 
with respect to the objections involved:
OBJECTION NO. I
Intervener alleges that Petitioner during its campaign distributed 
flyers the contents of which ”caused a serious misrepresentation 
of the issue before the voter" by creating the impression "that 
the voter would not be voting for a union but rather for an 
association for professionals."
Specific examples of the alleged objectionable flyers appear as 
appendices B and C. The alleged objectionable portions of these 
flyers, according to the Intervenor are as follows:

1. Paragraph 2 of one flyer (Appendix A) states, "NFFE Local 
1437, last year founded a branch, the Picatinny Arsenal 
Professional Association (PAPA) to represent and negotiate 
specifically for professionals."
2. The signatures on both flyers which appear jointly as 
"J. RICHARD HALL, Ph. D. , President Local 1437 NFFE and 
WILLIAM G. MUTH, P.E., Chairman, PAPA."

According to the Intervenor, the Petitioner throu^ the use of the 
above "deceptive technique of campaigning" was actually campaigning 
as a Professional Association, namely, "Picatinny Arsenal Professional 
Association." This deception, according to the Intervenor did not 
start during the campaign but began when the Petitioner petitioned 
for the election. Intervenor maintains that the employees expressing 
an interest in the Petitioner signed petitions requesting an election 
on behalf of the Picatinny Arsenal Professional Association althou^ 
the name of the association did not appear on the LMSA 60 petition 
form.
By letter dated March 21, 1975, Intervenor was requested to submit 
any additional evidence and furnish a detailed statement concerning 
the objections. Each of the other parties was requested to furnish 
a detailed statement of its position concerning the objections. By 
letter dated March 31, 1975, Intervenor advised that it had submitted 
all available evidence; however, it contended that a major policy 
issue has been raised concerning the limits to which a labor

-2-
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organization can petition and campaign imder a name different from the one under which they are chartered.
According to the Petitioner the Picatinny Arsenal Professional 
Association is a branch of Local 1437, NFFE and under the Constitution of the National Federation of Federal Employees it has a right to form branches. This branch v/as formed by 
Local 1437, NFFE on April 3, 1974. Petitioner also states that Local 1437. NFFE is duly chartered as a local by NFFE and is in 
compliance with E.O. 11491, as amended, and the Assistant Secretary’s regulations.
Petitioner states that no deception was used in the election 
campaign as every piece of literature was clearly marked NFFE or 
NFFE, Local 1437. It states that only two (2) of the eight flyers used in its campaign mentioned the Picatinny Arsenal Professional 
Association and in one of these only the initials ”PAPA" appeared.
By letter dated April 8, 1975, Petitioner in response to Intervenor*s 
letter of March 31, 1975, objects to the Intervenor»s raising 
of an issue concerning the validity of its showing of interest and also maintains that the major policy issue raised by the Intervenor 
in its letter of March 31, 1975 is untimely and cannot be raised as an objection. 1'
According to the Activity NFFE, Local 1437, did not in any way, misrepresent itself as being solely a professional association. 
Activity states that the title "NFFE, Local 1437" was prominently 
displayed on all of NFFE^s handouts. Concerning the two (2) 
handouts the Intervenor objected to, the Activity states that 
"National Federation of Federal Employees" was prominently displayed 
in large letters across the top. One handout had only the initials PAPA in the signature block, and the other handout explicitly states that NFFE is "the oldest independent union for federal 
employees".
The Activity also states there was sufficient publicity generated concerning both xmions to leave no doubt that the election was for 
the purpose of choosing between two (2) equivalent rival unions or neither \mion in order to determine which, if any, would serve as exclusive representative for the professional imit.
T7 Section ^ 0 2 . ^ { £ ) ( 2 )  of the Regi^ations provides that challenges concerning a petitioner’s showing of interest must be filed within ten (10) days after the initial date of posting of the notice of petition. As no such challenge was filed, the issue cannot be raised as an objection to the conduct of the election.

Intervenor has not raised any new objection in its letter of 
March 31, 1975.

The Activity further states that on March 3, 1975 it issued a 
DF (Disposition Form) to all employees of Picatinny Arsenal 
explaining that an election would take place on March 12, 1975 and that "professional employees not already represented by a 
union with exclusive recognition will decide if they wish to be represented by NFFE, Local 1437 (Independent) or AFGE, Local 225, 
or neither.
The Activity adds that it posted the Notices of Election and Voter 
Guides which contained instructions and clarification as to the purpose of the election and the parties involved. The Notice of Election contained a sample ballot which specified the parties 
involved with NFFE shown as NFFE Local 1437.
Activity maintains that NFFE was correctly identified as a labor 
organization through out the campaign and no confusion resulted 
from the reference to PAPA.
CONCLUSION
The relevant facts as to the alleged objectionable portions of the 
flyers are not in dispute. There is no dispute concerning the distribution of the objectionable flyers nor is there any dispute 
as to their contents. 2/
Investigation has disclosed that each of the objectionable flyers 
has the follov/ing in bold, capital letters across the top:

"NATIONAL FEDERATION OF FEDERAL EMPLOYEES 
SERVING FEDERAL Eî IPLOYEES. . . AND THE NATION. .. SINCE 1917"

Directly beneath this caption appears "LOCAL 1437."
Examination of six (6) additional pieces of campaign literature 
distributed by Petitioner discloses that each piece was clearly marked "NFFE" or "NFFE Local 1437" - there was no mention of the Picatinny Arsenal Professional Association or PAPA.
Examination of a piece of campaign literature distributed by the Intervenor disclosed the following:

"Don’t be misled by the other union’s claim that they are the professional union or association. They are a UNION..."
27 Intervenor has furnished no evidence which would disclose 

v/he;n the alleged objectionable flyers v/ere distributed; however, in view of my disposition of this objection such evidence is not relevant.
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"AFGE already has professional representation on its 
Executive Board and plans to set up a separate professional 
unit with its owi Vice-President if v/e are successful in the election...”

A relevant consideration, in the instant case, as to whether the 
election should be set aside is whether"^or not there has been a 
misrepresentation which involves a substantial departure from 
the true facts which may reasonably be expected to have a significant impact on the election and if so whether the party prejudiced by the misrepresentation had sufficient information v/ithin its knowledge to make an effective reply and had an adequate opportunity to do so. 3/
Intervener does not allege nor is there any evidence upon which one could conclude that the contents of the objectionable portions 
of the flyers represent a substantial departure from the truth, inte'rvenor does not contend that the Picatinny Arsenal Professional 
A.ssociation is nonexistent nor does it contend that WILLIAM G. MUTH is not the Chairman of the Association. Intervenor's basic objection lies not with the truth or falsity of the objectionable 
portions of the flyers but rather with the knowledge of the voter to independently evaluate the contents as being nothing more than 
Here campaign propaganda.
Examination of the fly 
information discloses 
as NFFE Local 1437 and objectionable portions 
contents of the flyers 
nothing more than self 
easily be evaluated by

ers containing the alleged objectionable that Petitioner was clearly campaigning 
not as a professional association. The 
v±ien considered in light of the total are not ambiguous or misleading and are 

-serving campaign literature which could 
the voters.

A.ssuming arguendo that the alleged objectionable portions were misrepresentations which may have affected the free choice of the 
voters I still find no basis for setting aside the election.Intervenor by its ov;n admission maintains it had knowledge of the alleged misrepresentation at the time the representation petition 
v/as filed contending that the "Picatinny Arsenal Professional Association" appeared on each of the petition pages used by the 
petitioner to obtain its showing of interest. 4/
T 1 fteiiartmen-t o±' the Armv Military Ocean Terminal, Bayonne, Nev/
- Jersey A/FPyiR t̂ o. \ t l \  N6N-APpfeoPRIATED '̂UND ACTIVITIESrTrailAirborne Corps and Ft. Bragg, Ft. Bragg, North Carolina, A/SLMR No.284
4/ Representation petition was filed May 29, 1974 and amended “ July 5, 1974. Although Interveners contends that it questioned 

the validity of the petition signatures submitted by the Petitioner, no written challenge was ever filed with the Area Director challenging the validity of the petitioner's showing of 
interest. A review of the petitioner's showing of interest discloses that a valid showing had been submitted in support of its 
petition.

-5-

Accordingly, I find that the Intervenor had sufficient information 
within its knowledge to make an effective reply, had ample opportunity to do so and in fact actually did respond to the issue in its ovm campaign literature advising the voters that they should not "be misled by the other union*s claim that they 
are the professional union or association".
Based upon the foregoing I conclude that no improper conduct 
occurred affecting the results of the election. Accordingly the objection is found to have no merit. I also conclude that no 
major policy issue has been raised by this objection.
Having found that no objectionable conduct occurred improperly 
affecting the results of the election, the parties are advised hereby that a Certification of Representative in behalf of Local 
1437, National Federation of Federal Employees will be issued by the Area Director, absent the timely filing of a request for review.
Pursuant to Section 202.6(d) of the Regulations of the Assistant 
Secretary, an aggrieved party may obtain a 3?eview of this action by filing a request for review with the Assistant Secretary for Labor-Management Relations, U.S. Department of Labor, Washington, 
D.C. 20216. A copy of the request for review must be served on 
the imdersigned Assistant Regional Director as well as the other parties. A statement of such service should accompany the request 
for review.
The request must contain a complete statement setting forth the facts and reasons upon which it is based and must be received by 
the Assistant Secretary not later than the close of business 
May 12, 1975-

Dated: April 28, 1975

JAMIN B.
Assistant Regional Director "ior Labor-Management Services New York Region

- 6-
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PiCATlNNY ARSENAL

A m e r i c a n  Fed eratio n  of G o v e rn m e n t Employees
Affiliated With A.F.L. - C.1.0.

BLDG. 1610 PICATINNY ARSENAL 
DOVER, NEW JERSEY 07801 

17 March 1975
Phone: 301-328-5116PRESIDENT

G. Nancy McAleney
Mr. Thomas R Gi lmart in  
Area Director
Labor-Management Serv ices  Administration  
U. S. Department cJf Labor 
9 Cl inton S t . ,  Room 305 
Newark, New Jersey 07102

Dear S i r :

In accordance with our r ights  under Section 202.20 (b) of the 
Regulations of the A ss is ta nt  Secretary  for Labor-Management 
R e la t io n s ,  AFGE Local 225 is  f i l i n g  an objection to the repre­
sentat ion e le c t io n  held at P icat inny A r s e n a l ,  Dover, N.J.  on 
12 March 1975 (Case No. 32-3619 (RO). This e lec t ion  object ion  
I s  concerned with the question of whether a union can campaign 
under the name of an associat ion  not chartered as a labor 
organ izat ion .  This question is  of major importance because 
th e  use of the name of an a s s o c i a t i o n  caused a s e r i o u s  
misrepresentation of the issue before the voters .  What 
must be remembered is  that the e le c t i o n  involved a unit  
of p r o f e s s io n a l s ,  employees who t r a d i t i o n a l l y  are not re ­
cept ive  to the concept of a union. Our opposition,  NFFE 
Local 1^37, overcame th is  through the deceptive technique 
of campaigning as the "Picat inny Ar sena l  Professional  Associat ion*’ . 
Inc losure  1 i l l u s t r a t e s  the use of th is  t a c t i c .  Paragraph 2 
of the f i r s t  f l y e r  states  “NFFE Local 1^37,la s t  year founded 
a branch, the Pi cat inny Arsena1 Profess ional  Associat ion (PAPA) 
to represent and negotiate s p e c i f i c a l l y  for pro fes s io n a l s ."
Both f l y e r s  were signed by the Pres ident of NFFE, Local 1 3̂7
and the chairman of th is  as so c ia t io n .  The intent obviously
was to create  the impression that the voter would not be
voting for a union but rather  for an assoc ia t ion  for  professione*Is,

This deception cjctudlly did not s t a r t  during the Cdmpaign, i t  
s ta r te d  v/hen NFFE Local  1 3̂7 pet i t ioned for th is  e l e c t i o n .  A 
review of their  pet i t ion shows that each pet i t io n  page stat es  
that the employees who signed were requesting an e le c t i o n  on 
behalf of the Picat inny Arsenal Professional  Assoc ia t ion ,  
a f f i l i a t e d  with NFFt Local 1437. The employees who signed

t h i s  p e t i t io n  and la te r  voted for NFFE Local 1437 were led 
into the b e l i e f  that they were supporting a profess ional  
a ss o c ia t io n ,  not a union. At the time the pet i t ion  was 
f i l e d ,  AFGE Local 225 questioned the Labor Department 
Compliance O f f i ce r  on the v a l i d i t y  of the p e t i t io n .  AFGE 
was informed that the Regional Administrator  had reviewed 
the p et i t io n  and regarded i t  as v a l i d .  The name of the 
Picat inny Arsenal Professional  Associat ion appeared on every  
page of the pe t i t io n  but I t  was nowhere to be found on the 
LMSA 60 Pe t i t io n  form. This  was an id ent i ca l  s i tuat ion  to 
that which exis ted  during the campaign. NFFE's campaign 
material  contained references  to the Pica t inny  Arsenal  
Profess ional  Associat ion and i t s  chairman, but nowhere was 
that name found on the b a l l o t .

AFGE bel ieves  that th is  t a c t i c  d i storted the decision before 
the vo te rs .  I f  NFFE campaigned and pet i t ioned under the 
name of a profess ional  a s so c ia t io n ,  that organizat ion should 
be a chartered labor organizat ion whose name appeared both on 
the pet i t ion  and b a l l o t .  AFGE bel ieves  th is  use of the name 
of an as soc ia t io n  not chartered as a labor organizat ion was 
Improper. AFGE bel ieves  the use of that a s s o c ia t io n ' s  name 
on the campaign mater ial  and i t s  use in the o r ig in a l  pe t i t ion ing  
process was not in accordance with the A ss is ta nt  Sec re t a ry ' s  
rules  for  the conduct of e le c t io n s  and is  grounds for se tt ing  
aside the r e su l t s  of the e l e c t io n .

Yours t r u l y .

G. Nancy McAleney 
Pres ident ,  AFGE Local 225

TO DO FOR ALL THAT WHICH NONE CAN DO FOR HIMSELF
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Ceotgm Tilton̂  Asaoeiata GeneraX Coun««I 
Hationai Fadaration of FodfiraX Eoployâ a 
1737 H Stt9̂ tp N.W,
WaahiQgton» B«C«. 20006

555

AUG 131975

Ret MaA4«cfati9«tt9> National Guard 
Bostons Massachusetts 
Casa Ko» 31*9108(CA)

Daas TlXtonr
I hirva eonsi^r«4 carefully your request for review, seeking 

reversal of the Assistant RegioiKal Director's dismissal of the 
complaint in the above-named case, alleging violations of 
Section 19(a)(1)» (3) and (5) of Executive Order 11491̂  as amended*

In agraenent with tha Assistant Regional Director, t find 
that a reasonable basis for the complaint has not been 
established and» consequentlŷ  further proceedings In this matter 
are uwairranted. In this tonnectionr X find that the Coĉ lainant 
did not present sufficient evidence to establish a reasonable 
basis for the allegation that the Activity improperly assisted 
the National Association of Governiicnt En̂ loyees in soliciting 
aignatuxes for orgaaiisational purposes. In this regard, sec 
Section 203»6<s) of the Assistant Secretary's Regulations which 
provides that the Complainant shall bear the burden of proof at all 
stages of the proceeding regarding matters alleged in its complaints

Accordinglyt your request for review, seeking reversal of the 
Assistant Regional Dirsctor's dismissal of the complaint, is denied*

Sincerely*

^aul J« Fasser, Jr* 
Assistant Secretary of Labor

Attachment

U. S.* D E PA R T M EN T  O F  LA B O R

B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  FO R  u A BO R -M A N A G EM EN T R E L A T IO N S  

N EW  Y O R K  R E G IO N A L  O F F IC E

Suite 3515 
1515 Broadway 

New York, New York IOO36

April 22, 1975 In reply refer to Case No* 31-9108(CA)

George Tilton, Associate General Counsel 
National Federation of Federal Employees 
1737 H Street, N.W.
Washj^on, D.C. 20006

Re: Massachusetts Army National Guard
The above-captioned case alleging violations of Section 19 of Execu­
tive Order llU91> as amended, has been investigated and considered 
carefully.
It does not appear that further proceedings are warranted inasmuch 
as you have not submitted sufficient evidence to support the ail- 
legation that the Activity knowingly assisted the National Associa­
tion of Government Employees in violation of the rights of the 
National Federation of Federal liaplcyees, Lcdcl 1629*g statue ac 
exclusive representative. The two signed statements which you sub-, 
mitted as evidence and your report of investigation offer no support 
to your allegations that the Activity knowingly assisted the NAGS in 
soliciting signatures or that it failed and refused to take any 
action when charges of-possible improper conduct were brought to its 
attention by the NFPE.
Accordingly, as to the entire complaint, I find that you have not 
sustained your burden of proof as required by Section 203.5(c) of 
the Regulations of the Assistant Secretary. In this regard you are 
referred to Report on Ruling of the Assistant Secretary No. 2U.
Additionally, it appears from statements of the psorties that the 
NFFE failed to serve copies of the two signed statements which it 
submitted to the Boston Area Office as evidence in support of the 
allegations made in the complaint. The obligation of the Complain­
ant to serve the Respondent Activity with its entire report of in­
vestigation is made clear in Sections 203.2(a)(1*) and 203.3(b) and 
and 203.U(a) and (b) of the Regulations of the Assistant Secretary.
Report on Ruling No. 2U also addresses this matter:

"The further requirement under the Regulations that a 
report of investigation of such chairge accompany the
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George Tilton, Associate General Counsel 
NFFE _____ Case Ho. 31-9108(CA)

complaint points up the fact that the charging 
party and the respondent are expected to have 
conducted an investigation of the alleged unfair 
labor practices, have exchan/?ed all relevant 
evidence in support of their respective positions 
Xemphasis added;, and have attempted to resolve 
the matter informally."

Accordingly, I find further that the complaint should be dismissed 
for the failure of the Complainant to serve its entire report of 
investigation on the Respondent Activity.
I am, therefore, disMssing the complaint in this matter.
Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for re­
view with the Assistant Secretary and serving a copy upon this of­
fice and the Respondent. A statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon wliich it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, ATT: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216, not later than the close of business
May 5, 1975.
Sincerely,

BENJAIOT B. NAUMOEP 
Assistant Regional Director 
New York Region
CC: Paul McNau^t, President 

NFFE, Local I629 
50 Campbell Street 
Woburn, Mass. OI8OI
Charles Hickey, Nat*l. Vice Pres. 
National Assoc, of Govt. Employees 
285 Dorchester Avenue 
S. Boston, Mass. 02127

Col. Allan P. Bolton 
Mass. Army National Guard 
Technician Personnel Office 
li+3 Speen Street 
Natick, Mass. OI76O

Mr. Rlduord L« Bob«rt9<m 
Chitf Steward 
Itttcrsatloisal Btoth«rbood 
of EX̂ etrlcjJL Local

at. I Box 466-C
2mtt Ortimxdp WaaMngtofi 98366

Dear Mr* Robertson*

574 flUG 3 31975

556

Rat Fugat Hairal Shipyard
Braaartott» Uaahisgtoa 
Casa ̂  7X«3313(CA}

Tbia is in cotnactioa with your requast for review seeking 
reversal o£ the Aasiatant Regionkl Director* s finding that 
dismissal of tha instant complaint is warr«itad as it is 
proeeduraily defectivê

In agreaiaant vith the Assistant Regional Director̂  I find 
that because the Cooplainant did not file a pre^ODplaint 
charge in this natter̂  as required by Section 203»2(a) of the 
Assistant Secretary*̂ s Ragolations* dismissal of the instant 
complaint is warranted* Accordingly» the merits of the sub* 
ject case hare not been considered and your request for revieŵ  
seeking reversal of the Assistant Regional Director* s decision 
disaissiag the complaint̂  ia denied*

Sincerelŷ

Paul J, Fasser> Jr« 
Assistant Secretary of Labor

Attachment

-  2 -
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May 1975

Mr.. Bicluird L* Robertsoik
Route 1, Bos 486-C
Port Orchard̂  VashixigtoB 98366
Dear Mr* Sob«rts«i:

Rat PageC Sound Uaval Shipyard 
Rl̂ iard Robertson 
Casa No^ 71-3313

Ihe above-eaptiooed case allegixkg a violation of Sectioo 19 of Esecû  
tive Order llA9lp aa amended, has been Investigated md considered 
carefully.
It does not a| êar that &xrtiier proceedings on thecconplaint are var* 
ranted inasanch as no precoaplaint charge has been filed pursuant to 
SeetioB 203«2(I) of tiie Regulations* I3ie reqnirenent of a precoô laint 
diarge is designed not only to cdiainate any elcaent of surprise as 
noted in your letter of March 28̂  1973» to die Assistant Secretâ jŷ  but 
also to allow the parties to investigate the allegations and attempt 
an informal resolution as required by Section 203*2(4)*
X aa« therefore, dississing the con̂ laint on this matter*
Pursuant to Section ̂ 3*7(c> of the Regulations of the Assistant 
Secretary* you may appeal tikis action by filing a request for review 
with the Assistaŝ  Secretary »ad serving a coytf upon Idiis office and 
the Respondent* A statement of service should accompany the request 
for review*
Sudk request taust contain e cooq̂ lete statenttnt setting forth the facta 
and reasons upon vhich it dLs based and oaiat be received by thet Assist* 
ant Secretary for Labor-Hanagement Relations:̂  Attention: Office ot 
Federal Labor-ManageB«eit Relationŝ  Î* S* Department of Labor̂  200 
constitution Avenuê  H,V*» Washington* D* C* 20216«. not later than 
the close of business on May 20̂  1975*
Sincerelŷ

Mr* Richard L* Robertson 
Chief Steward 
IBEŴ  Local 374 
Route Ip Box 486«̂
Port Orchard, Washington

Desir Mr* Robertscnj

557

98366
AUG 221975

R«« Pug«t Sound N«vaX Shlpy«4 
Br<nartoa» Wasaiagtoa 
C om  N®. 71-3232(CA>

I hav« coMld*red carefully your requ«at for review seeking 
reversal of the Asalstant Regional Director's dlamiaaal of the 
Section 19(a)(1), (2) and (4) allegation* of the complaint la the 
above-mamed case*

In agreement with the Assistant Regional Director, I that
a reasonable baais ha* not bean established for the 19(a)(4) 
allegation and, consequently, further proceedings on such ai^ation 
are unwarranted. However, with respect to the 19(a)(1) and (2) 
alle»>ation3, I find that a reasonable basis for that portion of the 
complaint exists inasmuch as. In my view, the evidence presented 
in connection with the Respondent* s action In suspending 
Forest J* Qobb raises substantial questions of fact which can best 
be resolved on the basis of evidence adduced at a hearing.

Accordinglŷ  your request for review, seeking reversal of the 
Assistant Regional Director's dismissal of the complaint, is 
granted, in part, and the case is remanded to the Assistant Regi^l 
Director who Is directed to reinstate that portion of the complaint 
alleging a violation of 19(a)(1) and (2) and, absent aettlemcnt̂  to 
issue a notice of hearing on such allegations.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Gordon H* Byrholdt
Assistant Regional Director/IMSA

Attachment
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Hay 6. 1975

Hldisxd Ita. Sob«rtsoa 
Chief StcMTd 
IBELT, Local 574 
Soote 1̂  Box 486-C 
Por^ Orchard̂  «ashlxkgt:oxk̂ 9836d
Dear Hr« Bob^rtMut

Re: Poget Sound Uaval Shipyard * 
Breaerton Metal Trade* Council 
Case Mo. 71-3232

The above-captloned case alleging a vioUtioa of Sectioa 19̂ of Executive 
Order- 11491̂  aa asaended̂  has been iaveatigated and conaideced carefully*
It does not appear that further proceedings are warranted Inassouch aa 
there is no erLdeoce of disparate treatoient of Mr* Cobb with regard to 
thê  diaciplin^^ action, he received for two instances of unauthorized 
absence frtm work nor is there evidence of union aaisitts* In this regard̂  
it ia noted that Mr.. served as a ah<̂  ateuard without recrimination..
Itt addition,, since a grievance does not constitute a **cooq)laint** within 
ttiB Besting of Section 19(a)(4) of the Order» no violation of this Sec­
tion i« indicated̂  It is concluded, thereforê  that you have failed to 
meet the burden of proof placed upon the Co^lainant by Section 203.5(c) 
of the Assistant Secretary's Segnlations*
I aa« thereforê  disalsstng the coo l̂aint in this matter.
Pursuant to S^tion 203..7(c) of the Regulations or the Assistant 
Secretary, yoo oay appeal this action by filing a re<|uest for review 
with the Assistant Secretarŷ  aẑ  serving a copy upon this office and 
tiia Respondents- A stateiaent of service should accompany the request 
for review*
Such request Bust contain a cooplete statement setting forth the facts 
and reasons upon which it is baaed and naiat be received by the Aasiatant 
Secretary for Labor-Hanagenent Relations» Attention: Office of Federal 
Labor-Hanages^t Relations, XI. S. Department of Labor, Washington, C* 
20216» not later thatt the close of business on May 19,. 1973.
Sincerely,.

Gordon Byrholdt
Assistant Regional Director/lliSA

Mr, Tbooas F.. 0*Le«ry 
President̂  Maeaciaak Federatioa of 
Govermeat I^loyces^ Local 2433 
P.O* Bax 3037 hettam Branch 
Inglewood, Califexnie 90304

558

Ret

A U G  2 2 1 9 7 5

Defense Cootract AdsisdLstratioa 
Serricee Hegi»

Los Angeleâ  Califmla 
Casa Be. 72-4953 (Cft)

Dear J4r» 0*Leary:
I have considered carefully your request for review, seeking 

reversal of the Assistant Regional Director's disaissal of the complaint 
la the abovê naned cose, alleging violations of Secticm 19(a)(2) and <6) 
of Executive Order 11491, as amead̂ d̂

In agreenont with the Assistant Regional Director̂  I find that 
further proceedings in this matter arc ijnwarranted. Thos, la ny view* 
the Cocaplainant herein did i30t present sufficient evidence to establish 
a reasonable basis for its allegation that the Activity made onilateral 
changes in the Merit Proootlon Prograa. Further, I find that there is 
insufficient evidence to support the Cooplalnant* s allegation that the 
Activity refused to lK>nor agreesĥ ts concemisg the lapleBJcntatlon of 
the Herlt Proootion Program or that any delays by the Activity in 
implenenting the Prograa were In bad faith« In this regard, see 
Section 203»6(e) of the Assistant Secretaf̂ *s Regulations which provides 
that the Coô lainant shall bear the btsrdeb of proof at all stages of the 
proceeding regarding laatters alleged in its coô laint̂

Accordingly, your request for review, seeking reversal of the 
Assistant Regieoal Director*s dismissal of the cccapLaint̂  is denied̂

Sincerely,

Paul J« Fasser, Jr« 
Assistant Secretary of Labor

Attachment
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April 15» 1975

«r, Charlea M. WclU, President 
AFG2 Council of Locals 
3141 La Travesla Driv« 
Fullerton, Csllforaia 92635
Dear Kr* Wells:

Re: DCASR̂  Los Angeles - 
AFGB Council of Locals 
Case Ko, 72-4953

the fibove-captloned case elleging m vlolstlon of Section 19 of Executive 
Order 11491, ae esteaded̂  1>eea investigated sad considered carefullj*
It is alleged Kespoadent violated Sections 19(s) (2) And (6) by refuelng 
to honor ̂ greeiaents Goade concerning the iioplement«tlon of « contrectû lly 
bargained Herlt Proiaotloa Flsn end by imiloterelly elterlng vorking con* 
dltions,
Bie investigation revealed ̂ t  Respondent failed to proo5>tly notify 
Cojsplainfint of certain changes in the Federal Personnel Hanusl. In deter- 
cining that tliere is not e resfionable bceis to conclude thet this ect con­
stitutes a rejection of the bargaining process or «n etteî t to bypes9 or 
undermine the bargaining rc^eaentative, I note Respondent did not unl̂  
laterally in̂ ?lement any changed procedores snd that the parties quickly 
reached egree»ent on a revised proiaotlon procedure* Moreover̂  this 
single failure to ijspart Infonaatlon Appears to have been on inadvertence*
SlEiilfirly« the delsy by one supervisor to coti^ « lover level supervisor 
that an ezsployee vss to be granted tioe for Union business does not var* 
rant issu^ince of e notice of hearing where the eo^loyee in <|uestlon vss, 
in fact» notified by S^pondent of scheduled caerlt procaotlon panel meet­
ings sod vas granted tline to prepare for thea.

The investigation also disclosed insufficient evld̂ xce of a unilateral 
change in the procsotion plan since « joint labor-nw<nagesaent task force 
had agreed to the change. Father, vlth respect to allegations concern­
ing esiployee orientation and the use of a 1972 eeoorandua, the Assistant 
Secretary has made it clear thst euch matters are not groux̂ s for an 
unfair labor practice, but instead should be resolved throu^ the nego* 
tiated grievance procedure (See Report on Ralinp; Ito, 49)*

Finally, no evidence vas sidTmitted by Coioplalnant in support of lt« 
19(a)(2) allegations*
I aa, therefore, dlsalssing the coioplaint in this toatter.
Pursuant to Section 203«7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon thia office end 
the Respondent* A stateiaent of service should accompany the request 
for review*
Such request must contain a complete stateoent setting forth the facts 
and reesouB upon vhlc:h it is based and taist be r^elved by the Assistant 
Secretary for Labor-Mansgeaent Kelatlons, Attention; Office of Federal 
Labor-Management Relations, D. S* Department of Labor, Washington, D* C. 
20216, not Iflter than the close of business on April 28, 1975*
Sincerelŷ

Gordon M, Byrholdt
Assistant Heglonal Dlrector/IKSA

• 2 -
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Ws. Liaa Rense Strax 
Ldgal Departmont 
National F&doration of Federal 

Siaploga&s 
1737 H Street,
Washington, B.C. 20006

559

A U G  2 2  i97b

Re: United States Department of 
Arm9 r Beadqiiartera 
Aray Materiel Comaand 
Alexandria, Virginia 
Case itfo. 22-5819

Dear Ms^ Strax:

I have' considered carefully your request for rexriair 
seeking reversal of the- Acting Assistant Regional Director's 
dlsaissal of the instant oomplaint alleging violations of 
Section 19(a)(1) and (6) of the Executive Order, as aiKended^

lender all the- clrcuiBStances, I conclude, in agree­
ment with the Acting Assistant Regional Director, that 
farther proceedings in. this matter are unw^arranted. In 
reaching this determination, I find chat the Complainant 
did not present sufficient evidence to establish a reasonable 
basis for its contention that tbe Activity changed its 
merit promotion policies subsequent to recognizing the 
Complainant as the exclusive representative of certain of 
its employees. Further, X find that the Complainant did 
not present sufficient evidence to establish a reasonable 

..tor xts all.egation that the Activity refused to meet 
and confer with the Complainant vith regard ro its aerit 
promatlon policies and procedures-. See, in this regard. 
Section 203.6(e) of the Assistant Secretam's Regulations.

Accordingly, your request for reviev, seeking reversal 
of the Acting Assistant Regional Director's dismissal of 
the instant complaint, is denied.

Sincerely,

Paul J- Passer, Jr. 
Assistant Secretary of Labor

Attachment

UNITP’n  STATES DEPARTMENT OF L/«=«OR
d O n  M A N A O tM EN T S E R V IC E S  A O M IN ISTR A TIO t4  

R C C IO N A L O r r iC C  
1 4 12 0  G A T EW A Y  B U IL D IN G  

3 S J S  M A R K ET S T R E E T

r H IU A O C L ^ IA . l« IO A  
T tk C rH O N C  2 IS .9 » 7 .J I3 4

April 14, 1975 /  ■
i IH :'

U. S. Departnenc of Army 
Headquarters Army Materiel 

Qoninar.d 
C ^ e  No. 22-5819(CAJ

Ms. Lisa Reaee Strax Ke:
Staff Attorney
National Federation of Federal 
Employees 

1737 "HTStreet^ NW'
Washington, D.C, 20006 

(Cert, Mail No. 954683)
Dear Ms. Strax:

The above-captioned case alleging a violation of Section 19 of 
Executive Order, as anended, has been investigated and considered careftilly.
It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established.

You filed a charge with the Agency on January 2, 1975 which read, 
inter alia, as follows:

”The basis of this charge is that, in violation of 
the directives of CPR 950-1, Subch. 2-6, promotions, 
transfers and other employee placements have been made 
at AMC without proper publication of the opportunity.
Merely notifying the exclusive representatives of 
position vacancies does not fulfill the instructions 
of the above noted provision. Interested employees 
must be permitted to apply for these vacancies. For 
the past few years, 171 application forms have neither 
been accepted nor considered when filling a vacant 
position. The total and unqualified reliance which 
is now placed on the computer suggestions is not in 
compliance with 950-1, 2-6 or AMCM 690-1, Subsection 2.”

In my view, the charge does not set forth facts or allegations which, 
even if true, are violations of Section 19(a)(1) and (6) of the Executive Order. 
Section 19(a)(1) relates to restrain, interference or coercion of employees in 
the exercise of rights set forth in the Order. The ’’rights” set*forth in the 
Order in Section 1(a) refer to the right to engage in or refrain from engaging 
in activities in support of a labor organization. ^Section 19(a)(6) refers to 
consultation, confering or negotiating with a labor organization. There is 
nothing in the charge which is consonent with 19(a)(1) and (6). There is 
insufficient cause, therefore, to believe that a violation of the Executive 
Order has occurred.
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2.
A second basis for finding insufficient evidence to believe 

tliat a v.iolcition of the Kxccutivc Order has occurred is the failure of 
the Union to present in the civarge of 1/2/75 or the complaint of 3/7/75 
a clear and concis-e stateiaent of the facts which allegedly constitute 
the unfair labor practice. Ho allegation has been nade articulating the time 
and place of occurrence of the oarticulail acts complained of. The charge 
and complainttherefore, did not meet tl̂ e requirements of Section 203.2(a)(3) 
and 203.3(a)(3) of the Rules and Regulatijons of the Assistant Secretary. V  
Certification to your Unioa did not issue until September 30, 1974 and there 
is no evidence that the Activity has refused to negotiate an agreement; it 
Is necessary, therefore, to know when ceiftaln alleged changes have occurred.
If the gravamen of your charge and complaint is that there have been uni­
lateral changes made in certain procedures without any discussion or input 
by your organization, it is critical to know the dates and circumstances 
of those changes. The pleadings you have filed do not contain the 
specifics called for in the Rules and Regulations.

In addition to the procedural deficiencies listed above, there are 
other reasons for refusing to issue a notice of hearing. Your complaint 
contained matters not prevloiisly listed in the pre-complaint charge. I am» 
therefore, barred from considering those matters which were not raised in 
the charge. The charge generally covered three main areas and I am limiting 
my consideration to those areas which are as follows:

1. Lack of publication of vacancy announcements;
2. Refusal to accept application form 171 for vacancies;
3. Use of unreliable computer suggestions In filling vacancies.

In support of one, above, the only evidence submitted by your organization 
is the general allegation on the face of the complaint that position vacancies at 
Headquarters, AMC, are repeatedly filled without prior notice or publication, 
that only selected employees receive personal notice, and that such was not in 
compliance with CPR 950-1, p. 2-6(a) C2). The Agency has responded to the alle­
gation by asserting that certain positions are filled by Open Announcements 
which may be filed for at any time. You have submitted no evidence, therefore, 
to sustain the allegation that there is a lack of publication of vacancy announce­
ments .

With respect to two, above, the refusal to accept application form 171's 
for vacancies,' you charge that, "applications* for job openings from in-house 
people are not being accepted. Outside personnel arê  being transferred to AMC 
at all grade levels.** You cited in support of this a*llegation that a 
Ms. Saudla Sapplngton of Troscom, St. Louis was selected for a Clerk Stenographer 
GS-05 in the Products Operations Division of AMC and that there was *'no general

announccnent for that position and only five candidates were considered.'*
Nothing, further was offered to. support the allegation that the Agency 
refuses .'t‘6‘' ac-ccpt application fom 171 *s for vacancies; and there was no 
evidience of any employee filing a 171 application for a position and having 
its acceptance denied. The Agency responded, in defense, that. Ms. Sappington 
was selected from an open announcement procedure after the extended time 
period of consideration because there was an initial lack of applicants. I 
must conciudc, therefore, there is no support for the allegation that the Ac­
tivity refused to accept application forms 171.

The third allegation raised, above, averred the use of unreliable 
computer suggestions in filling vacancies. No example was furnished nor 
evidence submitted to support the allegation other than the statement, **the 
technique of computer sorting of personnel files for the purpose of compiling 
referral lists does not give fair and equitable consideration to all qualified.'* 
The Activity asserted, on the other hand, that employees are given the oppor­
tunity to review and update their own information in the computer bank and that 
these referrals are subject to screening panels. I find, therefore, no evidence 
to support the factual allegations in your third allegation.

In summary, therefore, I find insufficient cause to believe that a 
violation of the Executive Order has occurred because of:

1. The charge fails to set forth a violation of the 
Executive Order;

2. The charge and complaint did not conform to the 
Rules and Regulations of the Assistant Secretary;

3. There is a lack of evidence to support the factual 
allegations in the pleadings.

In these circumstances, therefore, I find no reasonable basis for the 
issuance of a notice of hearing.

I am, therefore, dismissing the complaint in this matter.
Pursuant to Section 203.7Cc) of the Regulations of the Assistant Secretary, 

you may appeal this action by filing a request for review with the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal Labor- 
Management Relations, U. S. Department of Labor, Washington, D.C. 20216. A copy 
of the request for review must be served upon this Office and the Respondent.
A statement of service.should accompany the request for review.

3 .

2J Assistant Secretary's Report No. 33.
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Such rt (>LCst r.ust contain a completo- statement setting forth 
tlio L'ncts and reasons upon vhich it is based and must be received by 
the Assistant Secretnrv not later than the close of business April *28,
1975. J L - ----- ^

Sincerely,

f.wd f-  it L i/ f y h
Frank P, Willette
Acting Assistant Regional Director 

for Labor-Management Services

Mr* Ralph HcHlfr«aĥ  Jr«» Pr«sid«nt 
IntcsafttioB*! FedcratlM of Professioital 
cztd Techoleal Engiseers, Loĉ l 1 

P«0« Box 93, BoiMr» UiU Station 
ChemmpmMkm, Virginia 23321

Rat

AUG 221975

HaYjr Ragioaal Fiaance Ccatar 
DapartBHBt of th*
Caaa 5o» 22-5749<C^

Daar McSIfraaiit

SeCTB-cT
sn:
aiwr-

a:.

cc; Mr. Philip Barbre, Chief, Headquarters 
Civilian Personnel Office 
Department of the Army 
AMC Personnel Support Agency 
5001 Eisenhower Avenue 
Alexandria, Va. 22333 

(Cert. Mail No. 954684)
Mr. William Mitchell, President 
National Federation of Federal Employees, 

Local 1332 
6104 Edsall Road, Apt. 202 
Alexandria, Va. 22304
General Miley, Commander 
U. S. Department of Army 
Headquarters, Army Materiel Command 
5001 Eisenhower Avenue 
Alexandria, Va. 22333

DCC.Z. S- Je3?iQ Keiibea, Deputy Director/Cr!>:S

Dew E. Wallcer. AD/TJAO 
AXTH: Sari T, Hart, AAD

I hara cansidmrmd carafolly your recpieat fox r̂ erUairj seridng 
reversal of tbm Aaaiataot Regieaal Oirector'a dlaolaaal of the asBagdai 
complaint in tba abore-naoied casa»

Under all of tbe clrcmiatancas, X find, in agrecsa^t vith the 
Assistant Regional Director, that a reaaonabla basis for the coô laint 
has sot been established an^ conse<{iMOtIy» further proceedings in this 
matter are unwunaatade. Thus, in mf rimf, aa the Cooplainant herein is 
not the exclnsive representative of sqr of the Respondent Activity's 
einployeeŝ  the Respondent Activity vas not required hf the Order to iseet 
eaad confer with ̂  Cooqplainant o b the satters in dispute,. In reaching 
this conclaaion, it vas noted that Hatlonal Aeronantics and Space 
Administration (NASA)> Washington, A/SUR No. 457̂  was distingoishable
frcxB the instant situation in that here there is no evidence of say conduct 
by the Respondent which independently interfered with, restrained, or 
coerced eŝ Ioyees of the Sorfolk Baval Shipyard. Rather,̂  in this case> 
the Section i9(a){I) aXIegatioft clearly is derivative of the Section 19(a)(5) 
and (6> allegationâ  lAiich previously were floended out of the instant 
complaint.

Accoi^ngly, and noting particularly that the instant coô laint was 
not filed against the Activity with idiich the Cooplainant has a collective 
bargaining r^ationshii^ your request for review, seeking reversal of the 
Assistant Regi<mal Director’s disnissal of tJie coeiplaint» is denied̂

Sincerely^

Paul J. Passer, Jr. 
Assistant Secretary of Labor
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U n i t e d  s t a t e s  D e p a r t m e n t  o f  U v e tiR
LA D O R  M A N A G EM EN T S E R V IC E S  A D M IN IST R A T IO N  

R E G IO N A U  O F F IC E  
1 4 1 2 0  G A T E W A Y  B U IL D IN G  

3 3 3 8  M A R K ET  S T R E E T

rH ILA O CLPM IA . PA. I» t0 4  
TCLKPH O N X Z I8 .3 « 7 .| I3 «

JIb: Navy Regional Finance Center 
Department of the Navy 
Case No. 22-5749(CA)

March 26, 1975

Mr. Ralph J. McElfresh, Jr.
President
International Federation of 
Professional & Technical Engineers,
AFL-CIO, Local #One 

P. 0. Box 95 
Bowers Hill Station 
Chesapeake, Va. 23321

CCert. Mail No. 701416)
Dear Mr. McElfresh, Jr.:

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491 i as amended, has been investigated and considered 
carefully. ^t does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been established.

Your charge alleges that the* Activity has vio^ted Sections 19(a)
C2), (5) and (6) of the Executive Order because it has refused to discuss 
®stters involving official travel, it has made changes in procedures and 
practices and has discouraged membership in your organization by making 
it appear that your organization was ineffective in representing employees.

Your organization is the exclusive representative for a unit of 
employees employed by the Norfolk Naval Shipyard. The Respondent is a 
sister activity of the Norfolk Naval Shipyard and services the latter 
installation;— Employees of Respondent are represented by a labor organiza­
tion different from yours. There is no evidence and you do not claim to 
represent any of Riespondent*s employeê . One of the services provided by 
the Respondent for the Norfolk Naval Shipyard is the processing of travel 
vouchers. Apparently, there had been an arrangement, whereby, if employees 
in your unit had any questions and problems with travel vouchers they would 
ask you or other representatives of your organization to communicate xdLth 
Respondent for their resolution. The factual sitiiation which prompted the 
charge occurred when two employees were asked by Respondent to justify travel 
time while on official business in Italy. You were asked by employees in 
the unit you represent to investigate the problems and communicate with 
Respondent. You allegedly were told by representatives of Respondent that 
the employees involved would have to communicate directly with travel clerks 
employed by Respondent to resolve any voucher disputeŝ  which would have been 
a change with past practice.

Jesse Reuben, Deputy Dir./OPLMR 
Dow E. Walker, AD/U«J; Attn: Earl T. Hart, AAD 
John GribblaV I^or Rel. Off.

2 .

It is clear that the Navy Regional Finance Center is not 
a party to a bargaining relationship with your organization and, ther^ 
fore, there is no basis to find a violation of Section 19(a)(5) and (6). 
Moreover, there are no facts to support an allegation of a 19(a)(2) 
violation since you supplied no evidence to indicate discrimination in 
regard to hiring, tenure, promotion, or other conditions of employment 
which would demonstrate discouragement of union membership. In addition, 
nothing was alleged or unearthed to show an agency's obligation to assure 
that the rd^ts of employees of a subordinate activity are protected. 1/

The facts in the instant case show a co-equal relationship, between 
sister agencies; each of which is under contract with different labor 
organizations. I find no duty or obligation for Respondent to discuss 
with the Complainant the manner and means it would use to administer the 
processing of travel vouchers and the prob̂ -ems incident thereto and, 
therefore, no reasonable basis for the issuance of a notice of hearinp 
has been shown.

I am, therefore, dismissing the complaint in this matter.
Pursuant to Section 203.7(c) of the Regulations of the Assistant 

Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management RelaLious, Attenticii: Officc 
of Federal tabor-Management Relationŝ , U. S. Department of Labor, Wastilngton, 
D.C. 20216. A copy of the request fo’r review must be served upon this Office 
and the Respondent. A statement of service should accompany the request for 
review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business April 8, 1975.

eth. L. Evans 
Assistant Regional Director 
for Labor-Management Services

cc: Mr. James C. Causey 
Labor Relations Advisor 
Labor Disputes & Appeals Section 
Department of the Navy 
Office of Civilian Manpower Management 
Washington, D.C. 20390 
(Cert. Mail No. 701417)

Captain Walter Grechanik 
Commanding Officer 
U. S. Navy, Navy Regional 

Finance Center 
Naval Air Station, Building 132 
Norfolk, Va. 23511
Mr. Ernest L. Morris U. S. Navy, Navy Regional Finance Center 
Norfolk, Va. 23511
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^̂ 3. Janet Cooper 
Staff Attorney
National Federation of Federal 

Employees 
1737 H Street, N.W.
Washington, D.C, 20006

561

AUG 2 51975

Re: Treasury Disbursing Center 
Austin^ Texas 
Case No. 63-5395(CA)

Dear Ms, Cooper:

I have considered carefully your request for review 
seeking reversal of the Assistant Regional Director*s 
dismissal of the complaint in the above-named case, 
alleging violations of Section 19(a)(1) and (2) of 
Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, 
and based on his reasoning, I find that further proceedings 
in this matter are unwarranted. In reaching this conclu­
sion, it was noted particularly that insufficient evidence 
was presented to establish a reasonable basis for the 
allegation that meeting rooms were not made available 
by the Activity on the basis of discriminatory considera­
tions .

Accordingly, your request for review, seeking 
reversal of the Assistant Regional Director's dismissal 
of the complaint, is denied.

Sincerely,

Paul J. Passer, Jr. 
Assistant Secretary of Labor

Attachment

U. S. DEPARTMENT OF LABOR 
LmSOR-MANAGEMENT s e r v i c e s  a o m in is t r  a t  io n

911 WALNUT STR EET  -  ROOM 2200

816-374^131

May ?2, 1975

C fflca  of 
T h t  Regional A d m in istra to r

Kansas City. Missouri 64106

In reply refer to: 63-5395(CA) 
Treasury-Disbirrsing Center, Austin 
Texas/NFFE, LU

Certified Mail #212523Ms. Janet Cooper, Staff Attorney 
National Federation of Federal En5)loyees, Ind.
1737 H Street, N. W.
Washington, D. C. 2Q0Q6

Dear Ms. Cooper:
The above-captioned case alleging violations of Section 19(a) of Executive 
Order IIU9I, as amended, has been investigated and considered carefully.
It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the con5>laJ.nt has not been established. Section 
203.6(e) of the Regxilations of the Assistant Secretary places the burden of 
proof at all stages of the proceeding upon the Con^lainant. In this regard 
you were afforded the opportTinity, subsequent to receipt of Respondent’s 
response to the con5>laint, to submit additional evidence in support of the 
allegations, but to this date none has been received.
Thjjbrefore, I find that your allegation that the granting of agency facili­
ties -by management in EEO complaint cases in the past has been limited to 
EEO con5>lainants with non-union representation lacks supporting evidence 
such as places, dates, names of representatives previously granted the use 
of agency facilities, what facilities were granted for their use, or if 
there have been any other such denials. In fact, it appears from Respondent’s 
statements that a duly recognized union officer had previously been granted 
the use of agency facilities to meet with Louise Ando, the same EEO com­
plainant with whom you wished to confer.
Also, established Departmental EEO procedures apparently require written 
notification to the Activity of the authorized EEO complainant * s represen- 
tative(s), and no evidence was submitted to indicate that you or the other 
persons involved in the November 8, 197^j meeting wherein use of a room to 
meet with the con5>lainant was, admittedly, denied to you, had such authari- 
zation.
Further, there has been no evidence submitted to contradict the agency's 
contention that yo\ir request was denied due to lack of a workable time frame 
within -v/hich your request could be properly considered.
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In the absence of evidence of any disparity in the treatment of a timely 
request for the \xse of Activity facilities by a diily authorized EEO 
complainant’s representative, either union or non-union, I fiad no basis 
establishing anti-union aaimus as the Respondent’s motivation for its 
denial of your request, and consequently no basis for the alleged vio­
lation of Section 19(a)(1) or (2) of the Order in Respondent's actions.
Based upon all the foregoing, I hereby dismiss the complaint in this matter 
in its entirety.
Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review -vxith the Assistant 
Secretary and serving a copy upon this office and the Respondent. A state­
ment of service sho\ild accoi^any the request for review.
Such request must contain a con5)lete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S. Department of Labor, 
Attention: Office of Federal Labor-Management Relations, Washingrbon, D. C. 
20216, not later than close of business June 6, 1975-

Cullen^P. Keou^
Assistant Regional Director 
for Labor-Management Services

cc; Ms. Delma Thames, President
National Federation of FedersG. En^jloyees 
Local Union 17^3 
16 15 East Woodward Street 
Austin, Texas 787*t2
Mr. George Clark, Director 
Treasury-Disb\rrsing Center 
1619 East Woodward Street 
Austin, Texas 787̂ 2̂
Mr. Oscar E. Masters, Area Director 
U. S. Department of Labor 
Labor-Management Services Administration 
555 Griffin Square Building, Room 501 
Griffin & Young Streets 
Dallas, Texas 75202

Certified Mall #21252lf

Certified Mail #212525

Paul Arca» Acting Director 
Labor ueLatlona and Equal 
Cpport&cit^ Stj&ff 

BureAtt of Field (^cratloas 
Social S^cority 
Kooa 211̂  High Rise 
CAOI Securi^ Bcul^ard 
Bftltixeor^ Kasylsod 21225

562

AUG 251975

Bet "DepcstsBsat ox Henlth^ 
sjod

Social Secay^ty Adalalstxatioo 
Bureaa o£ Field Ĉ erdtiotis 
Css« ISô  40-6113(AC)

Dear Arc^a
I hisvB coasic^red carcfally yosnc request for rerics^ seeking 

reversal of th« Assiflt2 nt Regional Dir«ctox^» dlssd34}«l of your 
petitioa for AcseccQent of Certification (AC)»

In agreetant tJlth the Assistsat Regiostel Director^ acd 
en his reasoning, I find the instasit petitloa is inappropriate 
inaacaich as the evidence cdt^lisb«s that naoe of the agency 
or activity ccotained wa thft oirr«it Certificatloa of F^re^uotative 
has not changed..

Accordingly* yo^ar rejqae^t for review^ seeking reversal of tho 
Assistant Regional Director*a disnxissal of your AC petition^ is 
denied^

Sincerely,

Paul J* Passer^ Jrê  
Assistant Secretary of Laiior

Attaclxssot
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UMITED STATES DEPARTMENT 0? LABOR 
BEFORE TrfE ASSISTA^IT SECr^TASY FOR L.VSOR-MA.NACEMEMT R£Li\TIOj;S

Department of Health, Education and Welface 
Social Security Adralnlstratlon 
Bureau of Field Operations

PETITIONER
and Case No. A0-6U3(AC)
National Federation of Federal Enployees, 
Local 1685

LABOR ORGANIZATION

REPORT ASP nKDiyCS 
ON

PETITIO?! FOR AtEND:4ESrr OF CEUTI FI CATION

Upon a petition for aoendnient of certification filed in accordance with 
Section 202.2(c) of the Regulations of the Assistant Secretary, the under­
signed, after posting of notice of petition, has completed his investigation 
and finds as follows:
A certification of representative was issued on July 8, 1971, Case No. 
AO-2S99(RO), certifying the labor organization, National Federation of 
Federal Employees, Local 1685, as the exclusive representative of employee's 
in the following unit:

All General Schedule CTaployccc of the Atlanta 
(Downtown) District, East Point District,
^Ulrlctta District, and Decatur District, ex­
cluding all nanagecent officials, professionals, 
employees engaged in Federal porsonnel work in 
other than a purely, clerical capacity, and guards 
and supervisors, as defined in Executive Order 
11491.

The Petitioner proposes to amend the certification to reflect that the 
area director of the Activity is the proper collective bargaining official 
in lieu of the regional representative, which cha-ige resulted frocn a nation­
wide management reorganization. No objection has been raised to the proposed 
amendment by the labor organization or by any individual or party.
The orgauizatioual structure of the Social Security Adninistration at the 
time of certification provided that the District Offices throughoat the 
eight-state Atlanta Fjegion be supervised by assistant regional representa­
tives, who in turn report to the Regional Representative of the Bureau of 
District Operations. Thus, the four district offices in the Atlanta 
Ketropolitan area which coaprise the bargaining unit reported to an assist­
ant regional representative for the State of Georgia, who was an e:<tenslon 
of, and acted on behalf of the regional representative.
The assistant regional representative’s authority to nake final decisions on 
significant personnel and operational-natters was linited. lie had little 
policy-raaking authority, but supervised ijiplenentation of higher level 
policies. He dealt with the exclusive representative on labor relations 
matters only as the regional representative's designee.
Pvirsuant to a nationwide management reorganization within the Soc’lal Security 
Ad.T»inistration, effective April 26, 1974, area director positions were estab­
lished, replacing the assistant regional representative. The area director

concept provides an Intervening management authority between the districts 
and the re<5ional reprasentative. The area director position, with authority 
over the district offleas in Georgia, was staffed September 9, 1974.
According to Petitioner, the area director has been given discretion on 
mattiers of concern to unit employees which were formerly under the authority 
of the regional representative. The area director nay make formal decisions 
on employee grievances. He has authority to approve overtime, high quality 
increases, special achievesent awards, training within prescribed limits, 
outside work and spaca rental. Additionally, the area director has been 
delegated authority over matters which are not directly related to personnel 
policy, nor have' a direct relationship to working conditions. It contends 
that dealings at the area director level would promote effective dealings 
and contribute to the efficiency of Agency operations.
The labor organization has no objection to the change sought by Petitioner.
In fact, it contends it has beert dealing with the area director as he is 
more accessible than the regional representative.
A petition for amendment of certification is the proper vehicle when parties 
seek to conform the recognition involved to e:clsting circumstances resulting 
from such nominal or technical changes as a change in the n«tme of the e?:clus- . 
ive representative or a change in the name or location of the Agency or Activity.—  ̂
Petitior4er is not seeking to change the name of the Agency or Activity, nor 
does it contend that the certified unit is an inappropriate unit as a result 
of the management reorganization. It appears that Petitioner is of the opinion 
that granting of recognition to the labor organization and certification of 
the exclusive representative encompasses recognition or desir.nation of rjinage- 
ment's collective bargaining official. Thus, it requests that the certifica­
tion be amended to recognize the area director as the proper collective 
bargaining official in lieu of the regional representative to reflect ĉ cist- 
ing circumstances brought about by the change in the management organizational 
structure.
Wien a labor organization is accorded exclusive recognition, the Area Director 
certifies the status of the exclusive representative by issuing a Certification 
of Representative. The procedjrc and tha Certification designate the r.ame of 
the Activity and the ncjie of the labor organization certif5.ed. It does not 
designate the individual or individuals wlio will act on behalf of the parties 
to the bargaining relationship, nor does it establish the level at which 
bargaining or negotiations will ta>e place. VHio will act on behalf of the* 
parties is a matter left to the Activity and the exclusive representative. 
Consequently, the issue presented by the petition is not on a natter which 
nay be resolved through the filing cf an AC petition. Inasmuch as the name 
of the aooncy or activity has not changed, I rind that there is no iss::e to 
be resolved through the filing of a petition for orr.endraent of certificacion. 
Accordingly, the petition should be dismissed.
Having found that the petition is inappropriate in this case, the parties are 
hereby advised that, absent the timely filing of a request for review of the 
Report and Findings, the undersigned intends to issue ? letter dismissing the 
petition.
Pursuant to Section 202.4(i) of the Regulations of the Assistant Secretary, 
a party may obtain a review of this finding and contesnplated action by filinj; 
a request for review with the Assistant Secretary for Labor-Management Relations, 
Attention: Office of Federal Ivabor-flanagement Relacions, U. S. Department of 
Labor, Washington, D. C. 20216.

See Headqvtarters, U. S. Army Aviation Systems Command, A/SLrIR No. 160.
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be received by the Assistant Secretary not later than the close of bus.ness 
June 4. 1975.

LABOR-ltANAGEMENT SERVICES ADMIHISTRATIOM

Herbert Collcnder, President 
Local 1760
/uTicrican Federation of Govcrrjnent 
Employees, AfL-CIO 

P.O. 3o:: 626
Corona-Eliol^urot, Wew York 11j73

563

Ho:

AUG 2 513/5

Social Security Atoiniatration 
KorUioast Proc;=^« Center 
Casa Ko. 30-5974(CA)

LEM R. BRIDGES 
Assistant Regional Director

for Labor-Manageraent Relations

Atlanta Area

Dated: llay 20, 1975

Dear Mr. Collender:
I have considered carefully your request for rcviw of

roverLl of the Acting Assistant Recional Director 8 oxstaxssal o. 
tho cotcplaint in the above-captionea case.

with the Acting Assistant Rcsional Director, and 
In agreame f:-/i -hat further proceedings in tins

S i a i n r h T n o r b c ^ n  e s tS ^ S h e L "  r .e S r d S % i ’r a j l S t i o n  that 

cvidencriL%tsented‘?rsS5ort f

the Assistant Secretary’s Regulatxcns.
Accordin-^ly. your request for review, secki^ reversal of tj.e 

Acting Assistant Regional Director's dit.nissal o. U'.e complain., 
ia denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary Labor

Attachment
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U. s. DEPARTMENT OF LABOR 
b e f o r e  t h e  a s s i s t a n t  s e c r e t a r y  f o r  l a b o r - m a n a g e m e n t  r e l a t i o n s

N EW  Y O R K  R E G IO N A L  O F F IC E

Suite 3515 
1515 Broadway- 

New York, New York IOO36

Herbert Collender, President 
LIT 1760, AFSE, APL-CIO Case No. 30-^97U (CA)

April ky 1975 In reply refer to Case No. 30-5971+ (CA)

Herbert Collender, President 
Local 1760
American Federation of Government 
Employees, AHi-CIO 
PO Box 626
Corona-Elmhurst, New York 11373

Re: Social Security Administration 
Northeast Program Center

Dear Mr. Collender:
The above-captioned case alleging a violation of Section I9 of 
Executive Order lli;91> as amended, has been investigated and 
considered carefully.
It does not appear that further proceedings are warranted inas­
much as a reasonable basis for the complaint has not been esta­
blished.
The Con5>lainant states in its conqplaint that as a result of what 
it considered management’s mishandling of a bomb threat, it re- 
le^ed a special handbill on October 30, 1975 criticizing the 
•actions of Mr. Pasquale P. Caliguiri, the Regional Representative. 
On the following day Mr. Caliguiri sent a letter to you, the Pre­
sident of the Complainant, Jji which he objected to the publishing 
of the handbill and criticized its contents. This letter was fol­
lowed on November 1, 197U by <x note from Mr. Caliguiri to you in 
which he took further exception to the union's publishing of the 
handbill and asked for an apology.
On December 31 > 197U» the Con5>lainant filed its complaint alleging 
violations of SectioiB 19(a)(1) and 19(a)(3) in that the letters 
written by Caliguiri on October 3I, 197l|. and November 1, 197h 
constituted attempts to control and inhibit the union in its in­
ternal operation, and thereby interfered \d.th the rights assured 
to all employees under the Executive Order.

By letter dated January 9, 1975» the Respondent contended in its 
answer to the complaint that the correspondence between Caliguiri 
and you, as President of the Complainant, was confidential and 
therefore privileged communication between the parties, and as 
such cannot be considered to be a violation of the Executive Order.
In my view, the principal issue in this case is whether the con­
tents of the letters written by Mr. Caliguiri were of such a nature 
as to effectively interfere with the rigjit assured to employees by 
Section l(a) of the Order to form, join and assist a labor organi­
zation, including the right to participate in the management of 
such an organization. In a previous decision, the Assistant Secre­
tary found in circumstances similar to those presented in the in­
stant case, that there was no basis for the finding of a violation 
of Section 19(a)(1) .2/ In that case, the Activity's Commanding 
Officer addressed a letter to the President of the Complainant 
union criticizing the conduct of the union representative at a 
grievance meeting. No violation was found, however, because the 
letter had been sent directly to the union President, had not been 
publicized in any manner, and did not contain any threat of penalty 
or reprisal against the union President. Therefore, the letter was 
found not to have interfered with the individual's ri^t to act as 
a representative of the union.
In tne instant case, I find that the letters addressed to you by 
Mr. Caliguiri were of essentially the same nature as the one in­
volved in the above-cited case. The letters sent to you by Mr. Ca­
liguiri were personal expressions of opinion, and while they may 
have been personally offensive to you, I find no basis for conclu­
ding that such expressions of opinion in and of themselves consti­
tute interference with any Section 1(a) rights. Nor can I conclude 
that the sending of the letters interfered with those assured 
rights. Further, the letters contain no explicit or implicit 
threats of penalty or reprisal which could be construed to be at­
tempts to impede your activity as a representative of the Com­
plainant, and no statements were made in the letters which would 
constitute interference, restraint, or coercion with regard to any 
employee's rights assured by Section l(a) of the Order.

ly United States Anpy« School/Training: Center, Fort McClellan, Alabama. 
A/SLMR No. U2.
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Finally, I note that the letters in question were sent directly to 
you, and there is no indication in either letter that Mr. Caliguiri 
intended the contents of the letters to be made public.
Under aJ.1 the circumstances, I must conclude that the finding of a 
reasonable basis for a violation of Section 19(a)(1) is not warran­
ted.

With regard to the alleged violation of Section 19(a)(3), your com­
plaint consists of an assertion that the letters sent by Mr. Cali­
guiri constituted attempts to control the union and inhibit its in-' 
temal operation. I find, however, that no evidence has been submit­
ted which would tend to support the finding that such an act by a 
representative of management constitutes control of a labor organiza­
tion within the meaning of Section 19(a)(3). Therefore, it does not 
appear that you have sustained the burden of proof placed upon every 
complainant under the Assistant Secretary*s Rules and Regulations.
I am, therefore, dismissing the complaint in its entirety.
Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the Respondent. A statement of se2?vice should accompany the request 
for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-M^agement Relations,. ATT: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216, not later than the close of business April I7,
1975.
Sincerely,

MAMIEL EBER 
Acting Assistant Regional Director 
New York Region

Mr. Hoeco StelXatano 
President
Local #2639^ A2GB, APPRO 
4300 Boudlnot Arexxoe 
CtoclTgKti» CMo 45211

Bear Ifr* Stellataxkot

Ret Depaxtae&t of the Air Force» 
Air ?bree Plant Representative 
Office <AfPRO),.

Air Ftocce Contract Maxiageaent 
DlTiaioo^

CineiTBaatiy. CMo 
Case Her* 5>7667(CA>

I  have considered carefully jotir request for review^ se^eio^ 
reversal of the Acting Assistant Resioaal ZSirector’ s dismissal of 
the ccnplaint in the above-saned case allegii^ violations of Section 
19(a)(3) and (6) of Ssecntive Order 11491» as aiaended.

Is  agseeaent idLth the Assistant Regional Director^ I  fii^
that a reasonable basis for tiie inst^ot. cocz^laint was not f r
Thos, as the Cooplainant did not hold exclusive recognition for any 
of the Respondent's  ee^li^pees, I  find that the Be^xmdent vas not 
required to em t and confer isLtk U»e Cocaplainant concerning the aatters 
in dispute*.

Accordingly^ and noting that it  is tmdi^nted that the enployee 
\vho distribetad the onion literatnre in this matter did so vhile on 
his Itsich hoor, yoor re<}oest for review^ seeking reversal of the Acting 
Assistait Begioi^ Director's disoissal of the cocaplaint  ̂ is denied*

Siacerelyr

Panl J» Fasser» Jr» 
Assisttfit Secretary of Labor'

Attachn«t
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UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CHICAGO REGION

DEPARTMENT OF THE AIR FORCE,
AIR FORCE PLANT-REPRESENTATIVE OFFICE (AFPRO), 
AIR FORCE CONTRACT MANAGEMENT DIVISICW, 
CINCINNATI, OHIO,

Respondent
and

LOCAL 2639, AMERICAN FEDERATION 
OF GOVERNMENT EMPLOYEES, AFL-CIO,

Complainant

The Complaint in the above-captioned case was filed on October 29, 
19T4, in the office of the Cleveland Area Director, It alleges viola­
tions of Sections 19(a)(3) and (6 ) of Executive Order 11491, as amended. 
The Complaint has been investigated and considered carefully. It 
appears that further proceedings are not warranted, inasmuch as a 
reasonable basis for the Complaint has not been established, and I shall, 
therefore, dismiss the Complaint in this case.

The Complainant alleges that the Activity permitted a representa­
tive of the incumbent exclusive representative (Local 75,.
National Federation of Federal Employees) to distribute memoership 
literature among unit employees on September 5, 1974, during work hours, 
and denied the Complainant the right to consult and confer on the charge. 
NFFE Local 75 has been the exclusive representative of all non-profes- 
sional employees of the Activity since February 17, 1967, and had a con­
tract in force and effect at the time of the instant complaint. The 
Complainant concedes that NFFE Local 75 is the incumbent exclusive 
representative, and that the Complainant did not request permission to 
distribute literature.

I find that the Complaint must be dismissed. By date of September 5, 
1974, the Complainant (by its President) wrote to the Activity stating 
that he was '^grieving” and requesting ”a hearing why N.F.F.E. Local #75 
ignored Executive Order 11491, Section 20”, as spelled out in their 
agreement, by allowing one of its representatives to pass out certain 
literature to unit employees, allegedly during his duty hours. Investi­
gation discloses that Local 75, NFFE has been the exclusive representa­
tive of certain unit employees of the Activity, and at the time of the 
actions complained of had a contract with the Activity covering those 
employees. The Activity responded, saying that the representative of

Local 75 in question, a unit employee, did pass out certain literature, 
but that he did so while on his lunch hour, and thus did not violate the 
parties* agreement.

The Oomplajint alleges that the Respondent violated Section 19(a)(3) 
of the Order by assisting NFFE ”to distribute literature for the purpose 
of soliciting membership during work hours" and Section 19(a)(6) by 
denying consultation on the unfair labor practice’*. Nowhere in the 
Charge was it alleged that the Activity violated the Order. Nor did the 
Activity address itself to such an issue. A "grievance and hearing" were 
requested on the issue of why NFFE had allegedly violated its contract.
I find that the Charge did not specifically allege that the Respondent 
violated the Executive Order, and did not satisfy the requirements of the 
Assistant Secretary’s Regulations, Section 203.2. Thus, the Complaint 
seeks to raise allegations not contained in any pre-complaint charge, 
and should not be considered by me.

However, assuming arguendo that the Complaint is properly before 
me, I would also dismiss the Complaint on its merits. The record shows, 
and the Complainant admits, that Local 75 was the incumbent exclusive 
representative at the time of the incidents involved, and admits that 
neither he nor the union he represented made any request to also pass 
out literature. The contract provision which the Complainant seems to 
feel was violated is simply an incorporation of the words of Section 20 
of the Executive Order, which states that internal union business shall 
be conducted during non-duty hours. The Respondent stated that the 
incident in question took place on non-work time, a fact not disputed 
by the Complainant. Further, as the union of which the Complainant is 
a representative does not hold exclusive representational rights for the 
unit in question, it was not entitled to consultation or to equivalent 
status (even if it had asked for rights to distribute literature). See 
Federal Aviation Administration, Eastern Region, Boston ARTCC« Nashua,
New Hampshire, A/SLMR No. 273, and Department of the Army, U. S. Army 
Natick Laboratories, Natick, Massachusetts, A/SLMR No. 263.

Having carefully considered all the facts and circumstances in this 
case, I conclude that the Complaint must be dismissed on the grounds that 
it was not preceded by a pre-complaint charge that satisfied the 
Assistant Secretary’s Regulations, and, in the alternative, on the merits 
of the ComplainV The Complaint is hereby dismissed in its entirety.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, the Complainant may appeal this action by filing a Request 
for Review with the Assistant Secretary for Labor-Management Relations, 
United States Department of Labor, 200 Constitution Avenue, N. W., 
Washington, D. C. 20216. A copy of the Request for Review must be 
served on the undersigned as well as the Activity. A statement of such 
service should accompany the Request for Review.

- 2 -
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The request must contain a complete statement setting forth the 
facts ^nd reasons upon which it is based and must be received by the 
Assistant Secretary not later than close ô ' businfess May 26, 1975«

Dated at Chicago, Illinois, this 12th day of May, 1975«

Stephen F. Jeroutek 
Acting Assa^^nt Regional Director 
Unified" States Department of Labor 
Labor Management Services Administration 
230 South Dearborn Street, Room 1033B 
Chicago, Illinois 60604

Attachment: LMSA 1139

Mr. Tom Gosselin 
Wntional Field Kepresentatlve 
National Treasury Employees Union 
Suite 1101-1730 K Street, M.V. 
Washington, D. C. 2C006

Re:

8-25-75

U.S. Civil Service Commission 
Philadelphia Regional Office 
Case No. 20-4849(G\)

Dear Hr. Gosselin:
I have considered carefully your request for review seeking reversal 

of the Assistant Regional Director’s dismissal of the con^laint In the 
instant case alleging violations of Section 19(a)(1), (2), (5) and (6) 
of Executive Order 11491, as amended•

In agreement with the Assistant Regional Director, I find that a 
reasonable basis for the complaint has not been established. In reaching 
this conclusion, it was noted particularly that no collective bargaining 
relationship exists between the Respondent Civil Service Connission (CSC) 
and the National Treasurj' Employees Union (IfTEU) for employees of tlie 
Internal Revenue Service, and that the CSC was performing a statutory role 
in conducting the audits In issue. Under those circunstances, I find that 
the CSC does not circt the definition of ’’Agency raana;;€£ncnt'̂ ’ sot forth in 
Section 2(f) of the Order. Accord, Deparbaent of the TIavy, A/SUC?* llo. 529.

Accordingly, your request for review, seeking reversal of the Assis­
tant Regional Director's dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr.
Assistant Secretary of Labor

Attachment
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April 14, 1975

U. s. Civil Service Conraiission 
Philadelphia Regional Office 
Case No. 20-4849(CA)

Mr. Vincent L. Connery Re:
National President 
National Treasury Employees Union,

Chapter 071, National Treasury Employees 
Union

1730 ’'K" Streeft, N̂%t, Suite 1101 
Washington, D.C. 20006 

(Cert. Mail No. 954681)

Dear Mr. Connery;

The above-captioned case alleging a violation of Section 19(a)(1),
(2), (5) and (6) of Executive Order 11491, as amended, has been investigated 
and carefully considered. It does not appear further proceedings are 
warranted.

Basically, your December 27, 1974 complaint alleges that Respondent 
violated the Executive Order when on July 24, 1974, its representative 
refused to allow NTEU representation during a scheduled desk audit as 
requested by the affected employees; and when on August 27, 1974, Respondent 
advised NTEU that should the appellants insist on retaining their NTEU rep­
resentative when a CSC returned to attempt to conduct the audits, Respondent 
might have no choice but to cancel the Classification Appeal.

As you concede, the affected employees are employed by the IRS and 
the CSC was acting in its statutory role (5 U.S.C. 5112(b)). You argue that 
its only real basis for refusing union presence during the conduct of the desk 
audits was the Commissions^ own rules; that had the IRS been conducting the 
appeals process you could have expected to be present (based on your 10(e) 
rights and terms of the negotiated agreement); and, finally, the statute offers 
no interdiction to union presence and the affected employees vzere denied their 
Section 1(a) rights.

In the first instance, the affected employees are not employees of 
the CSC, therefore, CSC could not grant appropriate "recognition" to a represen- 
of those IR5 employees under Section 19(a)(5). As''exclusive recognition is a

2 .

prerequisite to an obligation to consult, confer and negotiate, CSC 
could not have violated Section 19(a)(6) in this instance. I find 
no violation of Sections 19(a)(1) and (5).

Since CSC was acting in its statutory role as an appellate 
forum and since, in this instance, it does not meet the definition of 
"agency management" as contained in the Order, I find no basis for your 
argument that CSC was functioning as surrogate management. Consequently,
CSC had no obligation to adhere to IRS’s contractual obligations -̂’h i ^  
arose out of Section 10(e) wherein the Union’s rights are also preditted 
upon exclusive recognition.

With respect to the employees' rights assured by the Order, Sec­
tion 1(a) does not establish a right to union representation at a desk 
audit. Section 7(d)(1), of course, provides for representation during an 
appeals process. Although NTEU was not permitted to be present during 
the desk audit, it was advised on August 27, 1974 that there is a CSC pro­
vision for obtaining relevant data from the exclusive representative of 
appellants. The file does not disclose, nor do you allege, that you 
attempted to offer such data and were refused the opportunity to do so.
In this case, it is clear that the NTEU was, indeed, the chosen represen­
tative of the appellants and that the Union acted in that capacity v/ith 
respect to the appeal but I find no violation of Section 19(a)(1) in the 
refusal to permit union representation at the desk audit.

Regarding your allegation that the CSC’s threat to cancel the appeal 
was discriminatory, you have presented no evidence to show that the CSC 
acted in an invidious manner or that the appellants received disparate treat­
ment. On the contrary, by denying the request to have a union representative 
present during the desk audit, the CSC was treating the requesting individuals 
in exactly the same manner as all other parties to a desk audit.

Finally, with respect to all issues raised, you have not produced 
eyidence to shov? how the Commission’s conduct could have or might have dis­
couraged membership in the Union. Therefore, I find no violation of Sec­
tion 19(a)(2).

Accordingly, for the reasons stated above and on the grounds that you 
have failed to establish a reasonable basis for the complaint which would 
warrant a hearing on either the 19(a)(1), (2), (5) or C6) allegations, I am 
dismissing your complaint in its entirety.
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Pursuant to Section 203.7(c) of the Regulations of the 
Assistant Secretary, you may appeal this action by filing a request 
for review with the Assistant Secretary for Labor-Management Relations, 
Attention: . Office of Federal Labor-Management Relations, U. S. Department 
of Labor, Washington, D.C. 20216. A copy of the request for review must 
be served upon this Office and the Respondent. A statement of service 
should ac,company the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business April 23, 1975.

Sincerely,

/  /Joseph A. Senge
, /  Acting Assistant'Regional Director 
•/ for Labor-Management Services

cc; Mr. Anthony F. Ingrassia 
Director
U. S. Civil Service Commission 
Office of Labor-Management Relations 
1900 "E” Street, NW 
Washington, D.C. 20415 

(Cert. Mail No. 954682)
Mr. Tom Gosselin 
National Field Representative 
National Treasury Employees Union 
1730 "K" Street, NW, Suite 1101 
Washington, D.C. 20006

bee: itobert N. Merchant, AD/PHIAO
S. Jesse Reuben, Deputy Director/OFLMR

11s* Lisa Strs2C 
Staff Attorney 
Î ational Federation of 
Federal Eniployees 

1737 :i Street, U.W. 
Uashiaeton, D.C, 20006

Dear Strxoc:

8-28-75

U.S. Departcieut of Ajpricultu-c 
D.C.

Ccse Ko. 22-582I(C\)

I have considered ĉ ircfully ,your request for re’/iey, seeking 
reversal of tho AssisLcnt Director's pertlal dx5;Ais3aj.̂
of the compicint in the above-acncd case, alle^ins violations of 
Section 19(a)(1), (4), (5) lad (6) of Executive Order 11491, as 
araended.

In agreement with the Assistant Regional Director, I find 
that a reasonable basis has not been established for the 
Section 10(a)(4) and (6) allcsations and, consequently, furthc-r 
proceedings on such allegations are imwarraixted. However, vric** 
respect to tlio 19(a)(5) ellesation, I find that a reasonable 
basis for that portion of the cor.plaint exists inaciauch cs, in 
my view, tlie P̂ espondent* s decision to apply Section 3(b)(4) of 
the Order to the employees in issue r̂ îses substr.ncial questions 
of policy under the Fed̂ pral Labor Relations Council's Jccislon 
in AiTrlit nivir.lon (Cede Vli) AeroTT̂ uticg gn-3 Space Ap.ercy,
riiic Uo. 70A-?7 Whicli ccn best bo resolved on the basis of 
evidence adduced at a hearing.

Accordingly, your request for review is granted, in part, 
and the case is ncŝ cndcCi to tliC -\ssicfcant regional Director 
is directed to reinstate that portion of the coiapiaint allegin-: 
a violation of 19(a)(5) ssd, absent scttle-neat, to issue a notice 
of hearing on such allegation.

Sincerely,

? c i 2 l  J. Fasscr, Jr. 
Ajsijw.-'it Secretary of Labor
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Such request must contain a coiaplete statement setting forth 
the facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business May 19, 1975*

Sincerely

Department of Agriculture 
Case No. 22-5821(CA)

May 5, 1975

Ms, Lisa Renee Strax Re:
Staff Attorney
National Federation of Federal Employees 
1737 •’H*’ Street, NW 
Washington, D.C. 20006 

(Cert. Mail No. 701460)
Dear Ms. Strax:

The above-captioned case alleging violations of Section 19 (a) (1),
W)> (5) and (6) of Executive Order 11491, as amended, has been investigated 
and considered carefully* It does not appear that further proceedings are 
Wapranted on the alleged violations of Sections 19(a)(4), (5) and (6).

You alleged, in essence, that the decision by the Agency to exempt 
the Auditors and Investigators violated 19(a)(1), (4), (5) and (C) . A find­
ing was made and a Notice of Hearing issued based upon the conclusion that 
'there was a reasonable cause to believe that <i violation of 19(a)(1) had 
occurred. I am of the opinion that the facts do not indicate that there is 
subh reasonable cause with respect to alleged violations of 19(a)(4), (5) 
and (6)^

i  am, therefore, dismissing the 19(a)(4), (5) and (6) allegations in 
this, matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with the 
Assistant Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U. S. Department of Labor, Washington, D.C. 20216.
A copy of the request for review must be served upon this Office and the Respondent. 
A statement of service should accompany the request for review.

/ A
Kenneth L. Evans 
Assistant Regional Director for 

Labor-Management Services

cc: Dennis Becker
Office of General Counsel 
U. S. Department of Agriculture 
Washington, D.C. 20250 

(Cert. Mail No. 701461)
The Honorable Earl L. Butz 
Secretary of Agriculture
H. S. Department of Agriculture 
Washington, D.C. 20250
Mr. Neal W. Renken, President 
National Federatibn of Federal Employees, 

Local 1375 
228 Walnut Street 
Federal Building, Room 862 
Harrisburg, Pa. 17108

S. Jesse Iteuben, Deputy Djirr./OFLMR 
Dow E. Walker, AD/WAO
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Mr. Harold G. S^mltz 
1021 Markham Streat 
Vicksburg, Misaisaippi 39180

î U6 2 51575
Res

567

Vicksburg District 
Corps of Bnglnaera 
Vicksburĝ  Mlssiasippl 
Caaa Ho. 4l.A077(CA)

Dear Mr^ Sclmltzi
I have «m»i<Jeted caxefuUy your request for review seeking reversal 

of th« Asslataat Uegional Director* s disÊ ssal of tha complaint alleging 
violations of Section 19(a)(l> and (2> of Executive Order 11A91» as 
amended*

la agreement with the Assistant Seglonal Director, and based on bis 
reasoning, I find that a reasonable basis for the cooplalnt has not been 
established. In this regard, it was noted that there was insufficient 
evidence to support a reasonable basis for the allegation 
Activity's performance evaluation in this aatter was based on discriainâ  
tory considerations.

Accordingly, your re<|uest for review, seeking reversal of the Assistant 
Regional Director’s disaiissal of the cocaplalnt, is denied.,

Sincerely*

Paul J. Passer, Jr.
Assistant Secretary of Labor

Attachment

U. S. DEPARTMENT OF LABOR 
L a b o r - M a n a g e m e n t  S e r v i c e s  A d m i n i s t r a t i o n  

1371 P e a c h i 'r e e  Stkeut, N. E. — R o o m  3 OO

May 27, 1975

Mr. Harold G. Schultz 
1021 Markham Street 
Vicksburg, Mississippi 39180
American Federation of 
Government Employees 

Local 3310
3621 Halls Ferry Road 
Viclcsburg, Mississippi 39180

A i L A N T A , G fcO R C IA 1 0 3 0 9

In reply refer to: Vicksburg District 
Corps of Engineers 
Vicksburg, Mississippi 
Case No. 41-4077(CA)

Gentlemen:
The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and 
considered carefully. It does not appear that further proceed­
ings are warranted.
Investigation of the complaint discloses that the alleged union 
activity, for which acts of reprisal were taken against H. G. Schultz, 
consisted of filing two grievances under the agency grievance pro­
cedure. One was filed February 14, 1974; decision rendered August 
27, 1974, and the other was filed on April 26, 1974; decision rendered 
November 1, 1974.
As the agency grievance procedure Is di procedure established by the 
agency itself, rather than through the process of bilateral negotia­
tions, the processing or filing of grievances under such a procedure 
is not resulted from any rights under the Order, thus does not con­
stitute union activity encompassed by Section 1(a) of the Order.
Such a procedure is applicable to all employees of an agency whether 
or not there is a negotiated grievance procedure and regardless of 
whether or not they are included in an exclusively recognized bar­
gaining unit. You were represented by a National Representative of 
AFGE at the grievance proceedings. He represented you as your per­
sonal representative. Your designation of him does not constitute 
union activity.
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Inasmuch as the designation of your representative under the agency 
grievance .procedure does not create any rights protected by the 
Order, it is unnecessary to determine if the appraisal given to you 
on August 29, 1974, for Contract Specialist, GS-9, constitutes a reprisal.

568

I am. therefore, dismissing the complaint in this matter.
Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for 
review with the Assistant Secretary and serving a copy upon this 
office and the respondent. A statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-14anagement Relations, U. S. 
Department of Labor, Attention: Office of Federal Labor-Management 
Relations, Washington, D. C. 20216, not later than close of business 
June 11, 1975.
Sincerely,

LEM R. BRIDGES 
Assistant Regional Director 
for Labor-Management Services

cc: Colonel Gerald E. Galloway, District Engineer 
Vicksburg District, Corps of Engineers 
Post Office Box 60 
Vicksburg, Mississippi 39180

Mr* R. H. G&iims, Jr.
Recording Secrtttary 
Federal Exî loyees Hetal Tr«de* 

CottociX of Charlastoo 
3X6 CesanA Avexioe 
Charleston, South Carolloa 29407

Ret Charle*t«i Maval Shipyard 
Charleston̂  South Carolina 
Caae Ho. 40-59d8<CA)

Dear Galseat
I have coaaldered carefolly your request for revlev seeking reversal 

o£ the Assistant Begional Director* s disnlssal of the Section 19(a)(1) and 
(6) allegations of the cooplaint in the above-captioned case*

Onder all o£ the claxomstances, I find that a reasonable basis for the 
instant cooplaint has been establisfaed. See Departip̂ t of the Amy» 
Aberdeen Proving Ground̂  A/SLMR Ko* 518» Accordinglŷ  your request for 
rev^v is granted and the case is remeided to the Assistant Regional 
Director 'fAo iŝ directed to reinstate the cooplaint aad, absent settle* 
aent̂  to issne a notice of hearing;.

Sincerelŷ

Paul J* Fassert- 
Assistant Secretary of tabor

Attachment
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Karch 27, 1975

E* Galnee^ Reeording Sm m ftaxy Federal I ;̂klGgr«es ffietal Trades Council o£ Chasl&sAoa 
C«0SDa iTBBOe Charleatoss, aouth Carolina 29407

3a r€p33rr«f«r tox

Dottr Sin

Charl6«rtoi ISxTol Sdpysxd Cbarlestoa, Sooth Carolina 
Ca»Ho«

Thtt abcr?io»captlfi&«d e a ^  alleging Tiolationa odT Seotloa^ 19(a)(1) 
and (6) of SsaeutiTe Orc^ H491* aaaoded  ̂haa been iznrestlgsted 
aod considered earefoU:^..
I t  does ac t appear rra tber proeeedings are varraated^ laireati- gatloa di^b^aes tisat the 16^ 1974.̂  Deslsioa o£ Ax îtratcof* Richard ?• Callao«i jarorided^ la  part, that Respoadaat pay prealua pajr to  certain eB5>lfiy©ea, ^î sgcad^sat fa iled  to timely p e titlca  the CoimclX fo r revletr of AzUiarator ^tlhoon* s arbitration avard. Eeapoodeot^a recjawrt to  the Co^racll fo r soeeial iBsre fear aa eioa of tiao  vaa denied. la  that recjoeat Heapond«it eaqareased i ta  la tea tica  t a  re<pieet reviev caQy ef that p o rtio n  of the r«»dy vhich i t  belleTOl .^violates the bade pay etatoa^ Hespond^ lafors;ed the Ooimail t i a t  i t  la tadad  to ««^p2j' Tilth the aahataatire portiooa of 
theaiiard*
I t  vae not tastil a fte r  the Cotzz2» il  desded Seapond^' s reqoeat fci* a  VBdbrar o f tlaci liad ta  th a t geapondgnt req:aested fn x it the Coŝ w tro U er Geaeta^ tta^ ^ la lo a  and adviee aa to  idieth^ Heap<»deat vaa aathorlaed td  *Biti the p rad m  p ^  ressody of. I&e arldtrator^a
a»rd»

The XJeeiaioa of the Comptroller General, dated Aagost 2Ŝ  197^> 
re X jin s  Civil SerTlce Cdaiaitwioa regulation^ 5 C^^R. ^50.S03 and a p ertiaw t portiwi of the t&iitad States Code, denied Bespoadent the aqthorily to pay the prcaiaa pi^r aa reqjiired by the arbitrator’s 
award*

He^pondeat* a failure to tiae ly  petiticm the Couaeil fo r reviaw of Arbitrator Calhooa* a award dcee not, ia  lay viev, predtaSe Eeepo3od«t froa ao lieitiag  aa oplaioa frca^ the Cca^troUer General aa to  t2ie legality  of the prs^Ltiai pay portloa of the auard. Reapocdest did not aeek to ignore ibm  sobatiustire previaions of the awrd; i t  did not engage la  a dilatory course of coadnet. Ihatead, Eespondeot profiBptly requested the Council te  itttire i t s  tlse liaeas rnlea* Sot tzntlX the Ceamcil reieeted reqoeat did Be^ocdaat seeSc the opiaioa f̂ ĉaa the Coi^troller General*.
The CcaqBtarollea? Gcsaeral’a <^lal«i i s  c lear aad mec|Bl?ocalj 'B^apea^ dmt^a fadlara to  ooaply fu lly  ^ t h  the avard, therefore, la  sot baaed aa attaopt to  dalll>erately arold the azMtrator^a assard or the eelleetiire bergftial2^ proeeas«
I  aa^ t h e r e f ^ ,  dimrfaaing the eoBplalat l a  th ia  aattar«
la  3^ dedaioa I  haw  coaaidered Eespendaat«a coategtloa th a t the 19(a)(6) laaaa la  ‘̂ le cos^lalat ^aa aot raised in the preeosplalat charge aa required by Seeticai 203^2 of the regnlatlwra of the Aaaiatant Seeretaiy. Althov^ the ebsLrge did not sp ec ify  a 19(a)(6) v ltia tioa ,X do not de«B8. that cai^ cgriaaion. c^isrtitates a fa ta l defeet*. Reapofi-̂  
deat «aa a » re  of the baaia o f the charge and the coo^laiat, and vas put oa aotlee as to the nature of the allegatloa* The cospGLalat ia aot dressed to  be c^eetiTe» ^  dlaalaaal, therefore, i s  not hosed 
ojx any proeedisral defeet«.
Pnraoaat to SecHcat 205.7(e) of the Begolatieas o f the Aaaistasct Saeretazy^ yoa toayr j^ppeal th ia  aotioa by f ilin g  a reqoaat fo r reviev « lth  the Aaaistaat Secretary and cerrlng a  copy tipoa th is  office and the re^KAdttt.. A atatcasimt of service ahoald aeeonpaz^ the reqoeat fo r review.
8sch rec^teat anst e^ataia a  eas ;̂Ojete s ta t« 9 ^ t setting forUx the fact^ and reaacaa vpoa iMeh i t  i s  baaed and Eust be received ly  the Asaiataat Secretary^ fo r Laborv^asnagosaent EeLatioas, Attentioat Cffloe of Federal labozv^teasss^ Belatioae, U. S. ^^parfsa& t of labor^ ^^ishiagtoo^ S. G* 20216, not Jjcter thaa the close of bcslaeas 

%  1775.

sincerely.

LSMB. BRIDGSS Aagjgtant Eegtoaal IJirector fo r Labor--Hsna2eKaat Services
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Mr, Ralpli j, McElfrMh* Jr., ?tMid«at 
laUnutioBal Pc4«ratlaa »f ProfMsioiMl «ad 

TcefaaiMi Easlaecrs, A?L-ao, Loeal Ha. 1 r.Q. Sox 99 
tV M tS  Ulll SUtlOtt 
ClMsapcaln. ntjlttU 133U

569

AUG 281975
ft«t U»S* Cspartmtat of th« Bovy 

Sovfolk Haral SblpyArd 
PorUDQiath» Vlrgl^A 
Cam No* 22-57^(CA)

B«*r Hr* McBlfreshi
I liav« consijdored C4ur8fuIIy your request for renri«if sMklng 

rovcraal of tim  A c ,tln z Assistant BLeglonal IHreet^r's dlamlMaX ^  
th« coiî Iaist In thft above-loaned cs9« allesins violation of 
Seetioa 19(a)(1), (2)» (5) and (6) of Sxaostivo Order 11491» as

Under all of the drcosataaces, I findy In agjreciaait vlth th e  
Acting Asjistant Regiocial Director tiuit further proceedings in this 
Batter are unwarranted in that a reasoaable hasis for the cciaplalnt 
has not bees established* Tbiis« in utf viev» the Bespoodent* s 
condsct did oot constitate a clear and uaeqiiivocal vaiver of its 
riftht to oesotiste oa Betters other than those contaiged in its 
Jnly 17, 1973^ letter* Moreover, the evidence revesls that ^  
parties entered into a MewoTaitdnm of Onderstasding ezt«iding their 
negotiated agreenent to Decefflber 31, 1973, that m  new agre«Bcnt 
vas exMited by the parties prior to that date, mud that, thereafter, 
the Complainant has refn̂ ied to negotiate a nev agreenent and« in 
this regard, has not r^po&ded affixaiatively to asy of the Respondentia 
bargaining proposals*

Accordingly, and noting particularly the Respondent's good faith 
efforts to negotiate a n«f agreenent, your request for reviev seeking 
reversal of the Acting Assistant Regional Directwp's diandssal of 
the cos^laint, is denied*

Sincerely,

Panl J* Fesser, Jr« 
Assistant Secretary of Labor

Attacbuent

UNITeO STATES DEPARTMENT OF UP t  OR
LABOR M A N A G E M E N T  S&RVICCS A D M IN IS T R A T IO N  

R E C IO N A C  O F F IC E  
1 4 1 2 0  G A TE W A Y  tJ U IL D IN C  

3 9 3 5  M ARKET STRSET

rM IL A D C I^ H IA . PA. I» t0 4  
TCLSPHOKC X t 9 ^ « 7 . | i a «

Se: Department of the Navy 
Norfolk Naval Shipyard 
Case No. 22-5765(CA)

April 4, 1975

Mr. Ralph J. McElfresh, Jr.
President
International Federation of Professional 
and Technical Engineers, Local No. 1 

P. 0. Box 95 
Bowers Hill Station 
Chesapeake, Va. 23321 
(Cert. Mail No. 554673)

Dear Mr. McElfresh:
The above-csptloned case alleging a violation of Section 19 of 

Executive Order 11491, as amended, has been Investigated and considered 
carefxilly. It does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been established.

Your complaint alleges violations of Sections 19(a)(!)> (2), (5) 
and (5) on uhe basis zh&z Respondenc unllatieially instituted a nev grievance 
procedure by substituting the Shipyard's administrative grievance procedure 
for that contained ln#the collective bargaining agreement between the 
parties.

The investigation revealed that since 1963 the parties have had a 
collective bargaining relationship for approximately 1,000 employees in a 
xmlt of professional and non-profcsslcnal technical employees. The most recent 
contract between the parties was effective from September 21, 1973. to September 20,
1973. By letter dated Jxme 28, 1973, you requested an extension of the contract 
for an additional tvjo years. By letter dated Jiily 17, 1973, Pjespondent advised 
you it would^ot agree to so extend thei agreement. In its response. Respondent 
said:

"However, Executive Order 11491, as amended.
Section 13.(e) prohibits extensions which 
do not conform to that section concerning 
the negotiated grievance procedure. More­
over, Department of Defense Directive 1426.1 
of 9 December 1971, paragraph VII.D.2.h. requires 
that '...each agreement must be brought into 
conformance with existing published policies and 
regulations of the DOD component and of the DOD; 
regulations of the appropriate authorities...; and 
applicable laws at the time it is renegotiated, 
revswed or extended,* Therefore, some negotiation 
will be necessary.”
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2.

On July 19, 1973, you met with Hespondent and requested that 
the current agreement be simply brought up to date in terms of lav and 
regulations but Respondent asserted it was not bound to follow such a 
course of action and that it would forward to the Union a set of pro­
posals and ground rules for the forthcoming negotiations. Thereafter, 
on September 17, 1973, the parties entered into an agreement extending 
the contract only to December 31, 1973. The Memorandum reads:

"It is agreed and understood between the parties 
that the provisions of the negotiated agreement 
betî een the Norfolk Naval Shipyard and the Inter­
national Federation of Professional and Technical 
Engineers, Local No. 1 initially approved on 21 
September 1971 will remain in full force and effect 
until 31 December 1973 unless terminated earlier 
by the approval of a new agreement.

It is further agreed and understood that further 
continuation of the agreement will be made if it 
is mutually agreed that negotiations are proceeding 
satisfactorily.”

Thereafter, in November of 1973, Respondent forwarded to you its 
proposals for a new agreement and proposed ground rules for ensuing negotia­
tions. Tnere is no evidence of a response by the Union; on December 7, 1973, 
Respondent again requested negotiations. By letter dated December 7, 1973, you 
2 S S 9 r t ^ ^  t h P . t  yov C O n sid < * r^ ^  p v - f c t i n o  m n l - r f l r l -  b a d  b p « n  p v f p n d f td  f o r  f*vo
years by mutual agreement and were unwilling to negotiate on matters other 
than those necessary to bring the agreement into conformance with applicable 
law, rules or regulations. Respondent asserts, and there is no evidence to 
the contrary, that it requested negotiations on January 3 and 11, 1974.

In October of 197A, you were advised by Respondent that, because 
the contract that expired on December 31, 1973 and no new agreement had been 
executed, there was no longer a negotiated grievance procedure and *'to enable 
the unit employees to have a viable avenue within which to present and seek 
relief from matters personal to them, we are making the shipyard's administra­
tive grievance"(shipyard instructions about which you were originally consulted) 
fully and solely applicable to all employees within the unit wherein IFPTE, 
Local 1, is the exclusive recognized representative.” The argument you make 
is that the Activity, by its letter of July 17, 1973, agreed only to bring the 
contract into conformity with the Executive Order and Agency regulations, and, 
therefore, the Activity was obligated thereafter to discuss only such changes.

3.

You argue essentially that the contract renewed itself or 
that Respondent's letter of July 17, 1973 obligated it to execute 
a contract changing only the grievance procedure. With respect to the 
first arg«nent, the evidence fairly shows that the contract did not con­
tain a renewal clause but, even if it did, the evidence shows that an 
extcns;Lon agreement terminating on December 31, 1973 was executed by the 
parties. With respect to the second argum^t, the evidence shows that, 
even if the July 17th letter was ambiguous, at a meeting on July 19, 1973, 
the Union was aware that it was the Intention of R e s p o n d e n t  to negotiate 
various changes in the agreement.!/ I find, therefore, that the evidence 
fails to shov7 that the contract either renewed itself or that the Activity 
had agreed to execute an agreement restricted to conforming the negotiated 
grievance procedure to existing laws, rules or regulations.

The evidence fairly shows that Rcjspondent was and is not willing 
to confine renegotiations only to the negotiated grievance procedure or 
that the Union was willing to negotiate coiitract changes other than the 
negotiated grievance procedure. The question remains then: Is It a viola­
tion of the Executive Order for the Activity to unilaterally alter a 
grievance procedure which had been premised on a collective bargaining 
agreement? In the circimistances described above. Cl) that the contract 
terminated Dfecember 31, 1973, C2) that the Union refused to negotiate with 
respect to items other than the negotiated grievance procedure and, C3) that 
Respondent had made repeated attempts to renegotiate an agreement, I find 
that there is no reasonable basis for .the issuance of a notice of hearing 
based upon the unilateral imposition of a grievance procedure*

I am, therefore, dismissing the complaint in this matter.
Pursuant to Section 203.7(c) of the Regulations of the Assistant 

Secretary, you may appeal this action by filing a request for review with the 
Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, Washington, 
D.C. 20216. A copy of the request for review must be served upon this Office 
and the Respondent. A statement of service should accompany the request for 
review.

37 On January 2, 1974, you initiated action in the Federal District Court to 
enjoin Respondent from changing working hours of employees in your unit 
(the issue is not present before us) and, apparently, to secure a decision 
from the Court that your contract had been extended for two years. During
1974, the Federal Court directed that the entire matter be arbitrated. 
There is no evidence that arbitration has occurred.

There is no evidence, even if the Activity had offered to negotiate only 
a change in the negotiated procedure, that the Union accepted such a 
unilateral offer before the July 19th meeting.
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Such request must contain a complete statement setting forth 
the facts and reasons upon which It is based and must be received by the 
Assistant Secretary not later than the close of business April 17, 1975.

4.

Sincerely

Senge ̂
Assistant Begioiial Director 

for Labor-Management Services

cc: £• I. Westfall, 'Rear Admiral 
Commander, U. S. Navy 
Norfolk Naval Shipyard 
Portsmouth, Va. 23709 
(Cert. Mail No, 954674)

A* Gene Niro, Branch Representative
Branch Regional Office of Civilian Manpower Management 
Department of the Navy
Philadelphia Regional Office/Boston Branch 
495 Summer Street 
Boston, Mass. 02210

bcc: Dow E. Walker, AD/W^
ATTN: Earl Hart, AAD
S. Jesse Reuben, OFUIR
John Gribbin, CSC/Lbr. Rel. Off.

Hs. Jr.no t Cooper 
Sfco.ff Atton^cy 
NatJ.onal Federation of 

Feclaral Eir.;5loyces 
1737 il Street’, M.W. 
Washinĵ toa, D. C. 20006

AUG 2 7i975

5 7 0

ues Treasury Disbursing Ccnte.; 
Austin, Texas 
Case 03-545I(C\>

Dear Ua, Coopori

I have considered carefully your request for review, scclcing re­
versal of tlie Assistant Regional Director’s dicmiosal of the coj'Yiplai.nt 
in the above-aanicd case, allesin̂  violations of Section 19(a)(1) iinu (2) 
of Executive Order 11491, as amended.

In asrecment with the Assistant Hecional Director, I find that 
further proceedings in this nyittcr are unwarranted inasmuch as the 
Ccraplainant has failed to provide evidence, in accordance with Section 
203.( 6 ) ( g )  of Use Assistant Secretary’s Regulations, to establish a 
reasonable bâ is for the coinplaint.

Accordingly, your request for review, seeking reversal of th'; 
Assistant Regional Director’s discdssal of the cowplaint, is denied.

Sincerely,

Paul J. Passer, Jr.
Assistant Secretary of Labor

\̂ttachment

si!
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a  s. DEPARTMENT OF LABOR 
LA 80R  MANAGEMENT SERVICES ADMINISTRATION  

911 WALNUT STREET -  ROOM 2200

8TM 74-6131

May 20, 1975

O ff ic *  o f  
T h «  R«9 lo n il  A d m ln litra to r

Kansas City, Missouri 64106

In reply refer to: 63-5^51(CA) 
TresLsury-Disbursing Center, Austin 
Texas/KFFE IXJ 171̂ 5

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S. Department of Labor,
Attention: Office of Federal Labor Management Relations, 14th & Constitution, 
N,W., Washington, D. C. 2Q216, not later than close of business June If, 1975-

Sincerely,

Ms. Janet Cooper, Sta£T Attorney Certified Mail #212517
national Federation of Federal Employees 
1737 n Street, N, W.
Washingfton, D. C. 20006
Deaĵ  Ms. Cooper:
The aisove-captioned case alleging violations of Section 19(a) of Executive 
Order H^l, as amended, has been investigated and considered carefully.
It does not aippear that further proceedings are warranted inasmuch 
as a reasonable basis for the con^laint has not been established. Section 
203.6(e) of the Regulations of the Assistant Secretary places the burden 
of proof at all stages of the proceeding upon the Con5)lainant. Although 
you were afforded additional opportunity to submit evidence in support 
of the allegations, none has been received.
In this regard, you have not demonstrated that the chain-of-ccmmand 
clearance of interbranch personnel communication is a change in policy. 
Rather, it appears that this has been the policy of the Respondent, that 
ezr̂ ildyees wising to communicate with employees of other branches clear 
tbeir request with the supervisors involved. Further, you have offered 
no nam^s of non-union members who have been treated differently than 
Mr. Borek. In the absence of any evidence of disparate treatment, based 
on union considerations, no basis for the co^laint can be established.
Based upon all the foregoing, I hereby dismiss the con̂ jlaint in this 
matter in its entirety.
Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respondent. 
A statement of service sho\ild accon5)any the request for review.

lei/p. 
is/ant 
Jfabor-

Keough
Assis/ant Regional Director 
for yabor-Management Services
cc: Mr. George Clark, Director 

Treasury Disbursing Center 
P. 0. Box 2907 
Austin, Texas 78767
Ms. Delma Thames, President
National Federation of Federal Employees
Local Union 1745
1615 East Woodward Street
Austin, Texas 78742
Mr. Oscar E. Masters, Area Director 
U* S. Department of Labor 
Labor-Management Services Administration 
555 Griffin Square Building, Room 501 
Griffin and Young Streets 
Dallas, Texas 75202

Certified Mail #212518

Certified Mail #212519
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ujs. d z p a r t m e n t o f
’  T H S  A s s i s t a n t  s e c r e t a k v  

W A S H IN G T O N

9-12-75

Mr. Joseph R. Colton 
Naticna.1 Field Represeiitativs 
National Treasury Employees Union 
Suite 1101, 1730 K Street, N, W. 
Washington, D. C. 20006

571

Re: U.S. Customs, Region Tv 
Mia!̂ , Florida 
Case No. i|2-271l(CA)

Dear Mr. Colton:

I have considered carefully your request for revie-; seekins? 
reversal of the Assistant Regional Director *3 dis:T)issal of the 
complaint alleging violations of Section 19(a)(1) end (2) of 
Executive Order IIU9I, as ' “

In agreement with the Assistant Regional Director, I find 
that insufficient evidence was provided to establish a reasonable 
banis for the instant complainte I-.'creover, it -.-as noted th.̂ t 
the Complainant failed to serve a copy of the regviest for revie .̂7 
on the Assistant Regional Director in accordar>c€; vrith Section 
203.8(c) and 202,6(d) of the Assistant Secretai’j'̂*s Regulations,

Under these circumstances, and as it is clear that iii. finding 
no diocriminatory motivation the Assistant Regional Diiectov 
considered the 19(a)(2) aspect of the complaint, which h- inad­
vertently characterized as 19(a) (S), your reque:-t for rc\'±zu, 
seeking reversal of the Assistant Regional Director*s disrcissal 
of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attacliment

U. s. DEPARTMENT OF LABOR 
L a b o r - M a n a c e m e n t  S e r v ic e s  A d m i n i s t r a t i o n  

1371 P e a c h t r e e  S t r e e t ,  N. E. — Room 3OO
March 17, 1975

Mr* Vincent L* Connery 
National President 
National Treasury Employees t̂ blon 
and NTECJ, Chapter IO6 

1730 K Street, N. W., Suite 1101 
Washington, D.C. 20006

A t l a n t a ,  G e o r g ia  30309

In reply refer to:

Dear Mr* Connery:

U. S* Customs, Region IV" 
Mlaini, Florida 
Case No. î 2-271l(CA)

The above-captioned case alleging violations of Section 19 of the 
Executive Order 11̂ 91> as amended, has been investigated and considered 
carefully.
It does not appear that further proceedings are warranted inasmuch as 
a reasonable basis for the con̂ laint has not been established*
Although Qnployee Loudis* Section l(a) activities were known to 
Respondent at the time of his reassignment to the l̂ azni International 
Airport, there is no basis for finding that Respondent's decision to 
reassign Loudis was motivated as a reprisal against Loudis for having 
engaged in union activity nor is there evidence that the assignment 
was made for the purpose of chilling union activities among Respondent's 
eô loyees*
Investigation discloses that Loudis himself took certain steps which 
called attention to the fact that he was being treated for medical 
reasons and that, because of this, his duty should be limited*
Respondent thereupon took further steps which confirmied that loudis* 
duty should, in fact, be restricted. The assignment to the l-2.ami 
International Airport did not result in a loss of regular pay. While 
Coii5)lainant and loudis m^ feel that the duties assigned to Loudis 
at the Airport are "demeaning,” it ^ould be noted that other employees 
in the Customs Service of Region IV are assigned comparable duties at 
the Airport and \mtil Spring of 197̂ > Customs Patrol Officers were 
frequently assigned to the Airport. Based on all the circumstances.
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including uy finding that Respondent decided on Î ouidis’ assib^ient only 
after a diligent, objective investigation of Loudis* health, I. find and 
conclude that there is no reasonable basis for finding that Loudis* 
assignment was violative of Section 19(a) (l) and (3) of the Order.

In finding that there is no reasonable basis for the corr̂ laint, I have 
considered Respondent’s position that Complainant has no standing to 
file a complaint under the Order, I reject that position. The fact 
that CoB^lainant is not recognized as the exclusive representative does 
not bar Complainant from filing a cou5>laint under the Order. It has 
such a right irrespective of whether it demonstrates a prima facie 
showing. Should there be no prima facie showing, corrolaint is then 
dismissable on those grounds, not on the grounds that a labor organiza­
tion not holding exclusive recognition has no standing.

I am, therefore, dismissing the complaint in -this matter.

Pursuant to Section 203.7(c) of the regulations of the Assistant 
Secretary you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the respondent. A statement of service should accoit̂ any the request 
for review.
Such request must contain a coiî lete statement setting forth the facts 
and reasons upon wĥ -ch it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, 
Washington, D. C. 20216, not later than the close of business Inarch 31, 
1975o
Sincerely,

-  2 .

^LEM R. BRIDGES 
Assistant Regional Director 
for Labor-Management Services

cc:
Mr. Albert Bazemore 
Acting Regional Commissioner 
U.S. Ciistoms Service, Region IV 
7370 N.W. 36th Street, Suite 3OO 
MLami, Florida 331^^
Mr. Robert M. Tobias, General Counsel 
National Treasury ai5)loyees Xhnlon 
Suite 1101, 1730 K Street, N.W. 
Washington, D. C. 20006

Mr. Fred Loudis, President 
Chapter IO6, National Treasury 
Employees Union 

800 N.W., lî 5th Terrace 
Miami, Florida 33168
Vx. Tom Ross, Labor & Employee 
Relations 

Plaza Executive Center, Suite 3OO 
7370 N.W., 36th Street 
Jiiami, Florida 33166

9-12-75

Robert M, White, Esq.
White and Selkin
1500 Virginia National Bank Building 
One Commercial Place 
Norfolk, Virginia 23510

U.S. DEPARTMENT OF LABOR
O fpicb of t h e  A ssistant  Secrbtaky

W A SH IN G T O N

572

Re: Supervisor of Shipbuilding
Conversion and Repair, U.S.N, 
Case No. 22-586o(CA)

Dear Mr. White:
I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director’s dismissal of the 
complaint in the above-captioned case alleging violations of 
Section 19(a)(1), (2) and (6) of Executive Order 11̂4-91, as 
amended.

Under all of the circumstances, I find, in agreement with 
the Assistant Regional Director, that further proceedings in 
this matter are unwarranted. With respect to the first allegation 
concerning the denial of official time, it was noted that the 
Complainant presented no evidence indicating that the parties* 
negotiated agreement granted the Complainant the use of official 
time to assist in the preparation of employee grievances. See, 
in this regard. Department of the Air Force, Base Procurement 
Office, Vandenberg Air Force Base, California, A/SLMR No. 8̂3,
\rtiere it was held that the use of official time to conduct 
union business is not an inherent right granted under the Order,
As to the second allegation regarding the Activity's issuance 
of a parking instruction, the evidence reveals that the Com­
plainant participated on the Committee which considered the 
parking instruction and that the Activity considered the Com­
plainant’s views on the matter prior to announcing the new 
instruction. Under these circumstances, I find no merit to 
the Complainaat * s contention that the Activity refused to meet 
and confer with Complainant in this regard.

Accordingly, and noting also the absence of any evidence 
that the Activity’s coriuct was based on discriminatory con­
siderations, your request for review, seeking reversal of the 
Assistant Regional Director’s dismissal of the complaint, is denied.

Sincerely,

Attachment
Paul J. Fasser, Jr. 

Assistant Secretary of Labor

124



U n it CO S t a t e s  d e p a r t m e n t  o f  l/vfeoR
LABOR M ANA C C M C N T SERVICES A D M IN IS T R A T IO N ' 

R E G IO N A L  O FF IC C  
1 4 1 2 0  G A TEW A Y B U IL D IN G  

9 9 3 B  M ARKET STRCCT

May 22, 1975
rH IL A O IL P H IA . PA. 10104 
TC LC P H O N t S I8 < B » 7 -IIS 4

Mr. Luther Credle
President
NAGE, Local R4-2
1337 Elbow Road
Chesapeake, Virginia 23320
(Cert, Mail No.734183)

Dear Mr. Credle:

Re: Supervisor of Shipbuilding
Conversion and Repair, U.S.N. 
File No. 22-5860(CA)

The above-captioned case alleging violations of/ Section 19 of 
Executive Order 11491, as amended, has been investigated and 
considered carefully. It does not appear that further pro­
ceedings are warranted since a reasonable basis for the complaint 
has not been established.
Your complaint alleged two separate and distinct allegations.
The first, that Respondent had refused permission to permit 
representatives of your organization to meet with certain unit 
employees on official time to discuss a grievance they had filed 
pursuant to the Agency grievance procedure. The second allegation 
averred that the Respondent refused to meet and confer with repre­
sentatives of your organization on new parking instructions prior 
to implementation.
The Investigation revealed that a number of employees had filed 
grievances with the Activity pursuant to the Agency grievance 
procedure. A representative of your organization. Carmine T. 
Corrado, requested that official time be made available to these 
employees to meet with him in order to permit him to investigate 
and prepare for the grievances. Respondent refused, averring that 
the request was inappropriate and unreasonable but it did offer 
to permit him to meet with the employees as n group on official 
time. Your organization asserts that this refusal to permit Mr. 
Corrado time with each employee so that he could investigate and 
prepare for the presentation of a grievance violated Sections 
19(a)(1)(2) and (6) of the Executive Order. I am of the opinion

that the facts related above do not establish an unfair labor practice.
The Assistant Secretary has asserted that an Agency grievance procedure 
does not result from any rights under the Executive Order since such a 
procedure is applicable to all employees of the Agency whether or not 
they are in exclusively recognized units; that even if the Agency im­
properly fails to apply its own grievance procedure, such a failure, 
standing alone and in the absence of anti-union considerations and 
motivation does not interfere with rights assured under the Order,
No evidence was introduced to show anti-union animus by the Respondent.
1 find that you have not established a reasonable basis for the issuance 
of a Notice of Hearing.
With respect to the allegation that the Respondent failed to meet and 
discuss with you the new parking instructions prior to their implementation, 
you introduced no evidence to sustain your allegation other than the assertion 
in the complaint. The facts show that you were on the committee with manage­
ment representatives to discuss new parking instructions; that you disagreed 
with the final conclusion of the committee but submitted a written minority 
report which was considered by Respondent; that after receiving the report 
you discussed your position again with the representatives of the Respondent. 
With respect to the parking allegation I find that you have failed to es­
tablish a reasonable basis for the issuance of «i Notice of Hearing.
I am t̂ ‘?.refor<* is sing the conplaint in thic nattcr.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U.S. Department of Labor, Washington, D.C.
20216. A copy of the request for review.must be served upon this office 
and the’ Respondent. A statement of service should arcompany the request 
for review.
Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of business June 6, 1975.
Sincerely,

KENNETH L. EVANS 
Assistant Regional Director 
for Labor-Management Services

1/ OfTlce of Econiamtc Opportunity. Region V. Chicago. Illinois. A/SLMR 334.
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U.S. DZPARTMSNT O r LABOR
O FF IC E  o r  T H E  A S S IS T A N T  SZCKETAHY

W A S H IN G T O N

U.S. DEPARTMENT OF LABOR
LABOR-MANAGEMENT SERVICES ADMINISTRATION

75
Mr. Elbridse W. Smith 
National Area Director 
National Customs Service 

Association 
U69 Ena Soafi, Apt. 2502 
Honolulu, Havraii S^8l5

Dear I4r. Smith:

Re:

573

Departwont of the Treasury’'
U. S. Custom.s Servico, Region VIII 
Case Ho. 73-619(CA)

I have considered carefullj'’ your re:iuest for re\rLevr5 seeking 
reversal of the Assistant Regional Director *6'.dicmissal of the 
complaint in the above-captioned case alleging violation of 
Section 19(a) (3.), (2) and (6) of the Order.

In agreement with the Assistant Regional Director. I find 
that further proceedings in this matter sji'e unvrarranted in that 
a reasonable basis for the complaint -.ras not established« In 
this regard, it vras noted particularly^ that although bhe Cc-mplainrnt 
alleged that the Respondent unilateral3.y changec^ an exi?tir-g policy 
by refusing to take vn̂’itten mii;utes at sub-district ]abor-rr.^nagc- 
ment meetings and thereby abrogated the parbiss* negotiated agree­
ment , it did not present any evidence irith respect to tbe oristeijce 
of is, policy of tald.ng \7ritten minutes at such rr.eetings. Jioreover, 
it appears that the matter herein involves essentipJJ.y a good 
faith dispute between the parties concerning the interpretation 
and application of Article VI,-Section 5 of their negotiated 
agreement and that the negotiated agreement provides a procf'aure 
to resolve such disputes, Cf., in this letter regf-.rd. General 
Services Adininistration. Region Public BuiT-aiugs Service,
Chica"o Field Offices. A/SH® Uo' 5?-c:.

A.ccording.l̂ '’, and noting the absence of any evidence of 
discriminatory motivation, your request for revievr, s?eLing 
reversal of the Assistant Regional Director's disRjissal of the 
instant complaint, is denied.

Sincerely,

R E G IO N A L  O F F IC E

May 16, 1975

Mr. Jered S. Nelson 
National Vice President 
National Customs Service 
Association, Region VIII 

294 - 27th Avenue 
San Francisco, California 94121
Dear Mr. Nelson:

R O O M  9 0 6 1 . f e d e r a l  B U IL D IN G  
4 9 0  G O L D E N  G A T E  A V E N U E . B O X  3 6 0 1 7  

S A N  F R A N C IS C O . C A L IF O R N IA  9 4 1 0 2

Re: U.S. Customs Service,
Region VIII -
NCSA
Case No. 73-619

The above-captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been investigated and considered carefully. 
It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established.
It is alleged, in substance, that Sections 19(a)(1), (2) and (6) of the 
Order were violated by Respondent's unilateral discontinuance of minute 
taking at labor-management meetings. The investigation discloses that 
the negotiated agreement between the parties provides that written min­
utes of labor-management meetings will be taken. The investigation 
further discloses that the parties disagree as to whether such provi­
sions in the negotiated agreement extend to labor-management meetings 
at a sub-unit level. In these circumstances, and since the negotiated 
agreement provides a procedure to resolve the varying interpretations 
of the negotiated agreement, it is concluded the parties should be left 
to their remedies under their negotiated agreement to resolve this ques­
tion', Moreover, Complainant submitted no evidence in support of its 
allegation of a violation of Section 19(a)(2) of the Order.
I am, therefore, dismissing the complaint in this matter.
Pursuant to Section 203.7(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and the- 
Respondent. A statement of service should accompany the request for 
review.

Paul J. Fasser, Jr. 
AJ3sist?nt Secretai-y of Iiabor

Attachirient
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Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor“Management Relations, U. S. Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D. C. 20216, not later than the close of busi­
ness on May 29, 1975.
Sincerely,

Gordon M. Byrnolat
Assistant Regional Director/IUSA

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON, D.C. 20210

9-12-75
Mr. Juan Bernal 
President, Local 1112 
National Federation of 
Federal Employees 

Building 2k0
Ellington Air Force Base, Texas 77209

Re: USAF-92i4-th TA Cxroup 
705th TATS
Ellington AFB, Texas 
Case No. 63-5283(CA.)

574

Dear Mr. Bernal:
I have considered carefully your request for review seek­

ing reversal of the Assistant Regional Director's dismissal 
of the complaint alleging violations of Section 19(a)(5) and 
(6) of Executive Order Uî -91, as amended.

In agreement with the Assistant Regional Director, I find 
that a reasonable basis for the complaint has not been estab­
lished. In reaching this conclusion, it was noted that there 
was insufficient evidence to establish a reasonable basis for 
the allegation that the rescheduled lunch period constituted 
a unilateral change in personnel policies or other matters 
affecting the general working conditions of employees. Moreover, 
with respect to your contention that the parties* negotiated 
eigreement requires a minimum of one week's notice prior to 
changing hours of'duty, in my view, noting the contrary inter­
pretation of the agreement by the Respondent, I find that the 
matter involves essentially a good faith dispute between the 
parties concerning the interpretation of their agreement and, 
therefore, does not constitute an unfair labor practice. See, 
in this regaxd. General Services Administration Region. Public 
Buildings Service, Chicago Field Office, A/SLMR No, 52o>

•Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director's dismissal of the complaint, 
is denied.

-  2 Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR 
LATOR-MANAGEMENT SERVICES ADMINISTRATION 

911 WALNUT STREET -  ROOM 2200

816-374^131

May 23, 1975

O ffic *  of 
T h «  R tg lo n a l A dm in is tra to r

Kansas City. Missouri 64106 9-12-75

U.S. DEPARTMENT O r LABOR
O f f i c e  o f  t h e  A s s i s t a n t  s s c n E T A F i v

W A SH IN G T O N

In Reply Refer To: 63-5283(CA) 
USAP-92î th TA GRP-705th TATS 
Ellington AFB, Tx ./NFFE, LU m P

Certified Mail #212535Mr. Juan Bernal, President 
National Federation of Federal En5)loyees 
Local Union 1112 
26k2 Santa Rosa 
Houston, Texas 77023
Dear Mr. Bemal:

The above-captioned case alleging violation of Section 19 of Executive 
Order 11491> as Amended, has heen investigated and considered carefully.
It does not appear that further proceedings are warranted inasmuch as 
a reasonable basis for the con̂ laint has not been established and you 
have not sustained the burden of proof in accordance with Section 
203.6(e) of the Regulations. In this regard, no evidence was offered 
to substantiate the fiJJLegation that the Agency refused to accord 
appropriate recognition to a labor organization qualified for such 
recognition or refused to consult, confer, or negotiate with a labor 
organization as required by Executive Order HkSl.
I am, therefore, dismissing the con̂ ilalnt in this matter.
Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the respondent. A statement of service should accon̂ jany the request 
for review.

Such request must contain a con5>lete statement setting forth the facts 
and reasons upon which it is based, and must be received by the 
Assistant Secretary for Labor-Management Relations, U. S. Department 
of Labor, Attention: Office of Federal Labor-Management Relations,
200 Constitution Avenue, N.W., Washington,. D. C. 20216, not later 
than close of business J\me 9, 1975.
Sincerely,

lAr\ Ralph WaMing 
Post Office Box 3̂  
Pinckard, Alabama 36371

575

Re: VTiregrass Metal Trades Council 
and International Union of 
Operating Engineers, AFL-CIO, 
Local 395 

Fort Rucker, Alabama 
Case No. lfO-6009(C0)

Dear Mr. Walding:

Cullen P. Keou^
Assistant Regional Director 
for Labor-Management Services

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
ccMnplaint in the above-named case.

Under all of the circumstances, I find, in agreement ̂ rith 
the Assistant Regional Director, and based on his reasoning, that 
a reasonable basis for the instant complaint has not been 
established and that, consequently'-, further proceedings in this 
matter are unwarranted. Accordingly', your request for revievr, 
seelcLng reversal of the Assistant Regional Director's dismissal 
of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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April 15, 1975

Haaph V. Vsadisî
Po»t Ĉ JTio* Sox 3U 
Plufikaid, Alftbfioaa 3^571

In r̂ ptly r«fi«r tot

Deaa? Si3f«

Viregirsw* M»taX '£rado9 Coosoil XntemfttianaJL l&iion of C3̂ «rati£̂  
IooaX 395 

Ca«0 l4C*-6C09(C0)

âie aboire oî tion/9d cae® eCLl̂ l̂x];̂  ‘vlolatiost of Section 19(̂ )(̂ ) of* iSxacfttiva Ord#r 1 li^ »  as has baea Isvftfirtigatoii «s4 cd^sli«r<»d
cjscrvdhkll̂ *

to Iadt»C2)atlo2ial IJ^oa of ppî r«ti32̂
no dYldiano» ba« rnraia>had yc«i r̂ xuftdtad that labor 

or^S^»^tlott to repscese&t ̂ rou» In th&t oomooticz^ it i» ̂ tod 
Io<«a 395 i« sot a party to oxua*«ut Xal̂oi: »or v&s it a

to a labor â Z'S9ia«at vith the S)â Xoy(K̂  at znQT tiwo »atdriaX hor«iTU
¥tth rw5^ t  to your aliô atloa thiti tho othor nm&d xospood<mit^ Viro- 
^aso Met»l Sleed## Co«aodl 0O9!G) ©tailed asd prooraatlaatofi, yoa fW.l«d 
to faoiluti a px̂ ooQoplaint ehar̂ o aa xâ uixed ̂  Sootion 203.2(a) of tha 
rô SBOaticsui ̂  tfeo Aasiataat iMch atatô  i» particftnt parti

(1) A oh«r®> la vzitiias: allâ pln̂  tha unfair labor ̂ ra©tic^ 
saast bo fllad dXraetly wi^ tha ŝartgr or partiaa â aiaaat 
vboa tha olaar̂ fa ia disooted (hoxalaaftar 3̂ efarâ ad to a» 
tbd r09f0Jadai>t(a))|

(2) *i3bo 2saat ba filed withia ai* ($) seontha of tho 
ooourpGeea af tha allagod unfair labor pxaoticai

(3) 2̂!ha chax5» abaU cosxtaia. a elaar assKl donciso
of tha faota ̂ aonatitî tiŝ  tha tmfair lAbor pxaotice^ in* 
clndlisg tha tiina asd plaoa of cccujcroaea of tha parti- oalar aota; and

*Î a doounaat datad TieHxaiasy 11* 197b rafaxarad to aa tha chaspiê  In Itoa 
j|A rf tha oospleint fom ia £oi a praooa|>laizxt chargê  it ia tha 
^iayAixia yott filed âjpaizuit tha ̂ .otiritT̂ * ĥaxafora, your ooŝ laizitiljLa 
procadtxrally dafactiva bacaxiaa you fallad to filo a chinqga*̂
±\irthocnttorâ  you fMlad to boar tha burden of goaxjf that Baspoadexit 

failad to jraraua your g^avssiea baofisuBo of an irralayaAt̂  Tinfair 
or inyidiooB raamm* OaTobruaagr 27» 197U* Baopoaadaat infoaaaed th# 
Activity that it vaa raady to ]po«>oaad vlth Steĵ  of tha griarcoioa pro- 
cadura*. Aftar tha ilaapoxslent Ixefonood that tha grlaTazsea ahoold 
ba aobadttod tmdor tha then oixcraQt CMmtrŝ ot̂  laot tha zacently a:39irad 
iê praa«sont« 3;trofl9tl9r (April 1̂  197b) atto^ed ym^r rapra-
oanctatiir9|r Ĉ i&rlea '̂ 4.ta, to hava yon coBtply vith tha griavanca pxoe»* 
dora* r«<}Vka«tad thftt you wlbmit a atstasBent is cn^port of yonr
r̂dov^Qoe* 7«^ 23a$Laotad to tiasaly aeco^lii^ thia* As a rasult th» 
AotiTity 3caJaotad tha jMpdavaiMsa# Dbder cirossiatanoaâ  tba jtaot 
that yotxr griawioa vaa sot fsilly oooaidarad ia xx>t €&ttributabld to î b» 

failmra to falfUl its obli«ationa imdar Sootioa 10(a) of tha 
Ordar ̂s?hioh atataa*. in part^aiat partt

It /5ia &xaluBlTPŜ  x»pxf^9&nttttiy^ ia aeaaponaibla r«5?ra-- 
ŝ ntiiî  tha Iritaraata of all a«9l<>7aaa ±a tha without 
Maoriaiaation aaid vitliottfe regard to labor organisBation 
isusiaibarahip*

Tha axalaaiTa rapros«Kt»ti'7a is raqtoirad to sooord you fair repreawita- 
ti^, 2iot parfaot rapraaaatatiozi or r^ra«antatiost vhi/oh you or othaxa 
feel Tsboald bo vithout flaw* ^l^ra ia so ayidaztC9 that tha xepreaantat- 
tioR tha foxaiî iad yoo. or triad to fuseniah ywi uaa ̂ aŝ air to Utm 
axtaz&t that tha violated Saotion 19Ĉ )(̂ } of the Order or that tha 

iziterfarod vith yoor ri^Ma v&deof tha Osî r*
X 9M, tharaforâ  diaadaatz)̂  tha ooflirplaisrt izk tM.s 2&Bttar«
X̂ arâ mot to Saation 203»7(o) of tha Bagttlations of t3sa Asaistant 
t̂ aoratary yen »ay appeal thia ŝ titsi by filisŝĝ a raqoaat for ra*7i w 
with tha Aaaiatant Saasataiy said aacvlag a copy tjjwm this offiea &ad 
the ra«poadaot^ A atataiaesit of aarvlc® ahould eoĉ aĵ flsy 
for r«Tia%r«r
Soch raq̂ oaat iaast oo»talat a croa^ata ai<i.ta»«at oattijig fort2:i tha facta 
ajad raaaojMi vtpoii which it ia bae«d axsA ssaat be »«?aiv^ by tb9 Aasiattot 
eeoratary for l40>or-ifeasî p«te» BaiatioKs, Atte»tioai Offioa of Tadaral
I.aboxvJ'toBgettaat Kalatioea, tt.S*- B»5?arto«Bt of Labor, Vashiâ jtoaa,
202t^r later th^ tha oloaa of buaixtanei April 28» 1975»

- 2 -

Siaoaraly^

15M3.
Aaviatamt ̂ ^gioaal Xdraotor 
for Labor*4tesa£;fttMuit Saryicaa
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U.S. D E P A R 'T M E N T  o f  labor
O fficf tbs Assistant Secretary 

WASHINGTON

U.S. D E P A R T M E N T  OF LABOR
LABOR-MANAGEMENT SERVICES ADMIKlSTRAT!ON

9-30-75
Mr. Frank J. CeLrpenter 
President, Local 63 
National Federation of 
Federal Employees 

2762 Murray Ridge Road 
San Diego, California 92123

576

Re: Navy Commisseiry Store Complex 
San Diego, California 
Case No. 72-5250

Dear Mr. Carpenter:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dismissal of the 
instant con^laint alleging violation of Section 19(a)(5) and (6) 
of Executive Order 111̂ 91, as amended.

In agreement with the Assistant Regional Director, I find that 
a reasonable basis for the complaint has not been established.
Dius, in my view, the evidence did not establish that the Activity 
failed to meet and confer in good faith with the Complainant con­
cerning the alleged unsafe working conditions or that it failed 
to make a good faith effort to carry out the understandings 
reached with the Complainant in the matter.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of the complaint, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretsury of Labor

Attachment

R C e iO N A t. O F F IC E

June 26, 1975

Mr* Frank J. Carpenter 
President, Local 63 
National Federation of 
Federal Employees 

2762 Murray Ridge Road 
San Diego, California 92123
Dear Mr. Carpenter:

NOOM 9o«î FcoenAL euiUoiNO 
4 9 0  O O LO E N  O A T E  A V C N U C , BOX SC017 

SAN F R A N C IS C O . C A L IF O M N IA  94102

Re: Navy, Commissary Store 
Complex, San Diego - 
NFFE, Local 63 
Case No. 72-5250

The above-captioned case alleging violation of Section 19 of Executive 
OrHp.r 11491; as amended, has been investigated and considered carefully. 
It does not appear that further proceedings are warranted, inasmuch as 
a reasonable basis for the complaint has not been established,
Ic is alleged that Respondent violated Sections 19(a)(5) and (6) of 
Lxecutive Order 11491 by failing to take effective remedial action to 
correct unsafe working conditions with respect to unlicensed personnel 
operating fork lift trucks, thereby refusing to confer in good faith 
and not according proper recognition to the exclusive representative.
The investigation disclosed that Respondent met and conferred over 
various complained of safety violations. In these circumstances, and 
notwithstanding the alleged failure of Respondent to effectively reme­
dy the unsafe conditions, it is concluded that there is not a reason­
able basis for further proceedings in this matter.
I am, therefore, dismissing the complaint in this matter.
Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the Respondent. A statement of service should accompany the request 
for review.
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2.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention; Office of Federal 
Labor-Management Relations, U. S, Department of Labor> 200 Constitution 
Avenue, N.W., Washington, D,C, 20216, not later than the close of busi­
ness on July 9, 1975,
Sincerely,

Gordon M, Byrholdt
Assistant Regional Director/LMSA

U.S. DEPARTMENT OF LABOR
O fH C I o f  THS Aj SISTANT SlOlBTAftY 

W A S H IN G T O N
9-30-75 577

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal 
Employees 

1737 H Street, N. W. 
Washington, D. C. 20006

Re:

Dear Ms. Cooper:

Veterans Administration 
Data Processing Center 
Austin, Texas 
Case No. 63-5̂ 50 (CA)

I have considered carefully your request for review 
seeking reversal of the Assistant Regional Director's 
dismissal of the complaint filed in the above-named case 
eilleging violations of Section 19ta)(l) and (2) of Executive 
Order 11̂ 91, as amended.

Under all of the circmastances, I find that a reasonable 
basis for the instant complaint has been established. Thus, 
in my view, the signed statement submitted by Local President 
Delma !Hiajnes setting forth alleged instances of disparate 
treatment by the Respondent Activity and the denial of these 
allegations by the Respondent Activity raise factual issues 
which can best be resolved on the basis of evidence adduced 
at a hearing. Accordingly, your request for review is granted 
and the Instant case is remanded to the Assistant Regional 
Director who is directed to reinstate the complaint and, 
absent settlement, to issue a notice of hearing.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

911 WALNUT STREET -  ROOM 2200

816-374^131

J\me 26, 1975

O ff ic *  of 
T h «  R t 9 ton«l A d m in is tra to r

Kansas City, Missouri 64106

In reply refer to; 63-5l4.50(CA)
VA Data Processing Center, Austin, 
Texas/KFZE LU Ind.

Certified Mail #212638Ms. Janet Cooper, Staff Attorney 
National Federation of Federal En^loyees 
1737 H Street, N. W.
Washington, D. C. 20006
Dear Ms. Cooper:

The above-captioned case alleging-violations of Sections 19(a)(1) and
(2) of Executive Order 11^91^ as amended, has "been investigated and 
considered carefully.

It does not appear that further proceedings are warranted inasimich as a 
reasonable basis for the ccanplaint has not been established. Section 
203.6(e) of the Regulations of the Assistant Secretary places the burden 
of proof at a H  stages of the proceeding upon the Con^lainant. Although 
you were contacted on June 93 1975? hy the coinpliance officer to whom th(? 
case was assigned and thus afforded additional opportunity to submit evi­
dence in sijpport of the allegations, none has been received.
In this regard, no evidence has been submitted which would establish 
differential, treatment of Ms. Thames with regard to counseling concerning 
tardiness or the restriction of incoming telephone calls or office visits 
during those four hours per day when she is at her official duty station 
due to her union activities.
While the Assistant Secretary has hela that assignment of a "fair share” 
of work load to a union officer vras violative of Section 19(a), he em­
phasized that use of official time for the conduct of union business is 
not an inherent ri^t under the Order in the absence of negotiated con­
tractual provision. Nothing submitted by you demonstrates any incon­
venience or adverse impact upon the preparation or presentation of 
Ms. Pollard's EEO con5)laint. Differential amounts of official time 
CLllawed two imion representatives for the preparation and presentation of 
the complaint of a third union representative does not establish disparate 
treatment or anti-union animus. Thus, you have failed to sustain the Com­
plainant's burden of proof at this stage of the proceedings, in̂ josed by 
Section 203.6(e) of the Assistant Secretary's Regulations.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A state­
ment of service should accon^any the request for review.
Such request must contain a con5)lete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S. Department of Labor, 
Attention: Office of Federal Labor-Management Relations, 200 Constitution 
Avenue, N. W., Washington, D. C. 20216, not later than close of business 
July H, 1975.
Sincerely,

- 2 -

Gordon E. Brewer
Acting Assistant Regional Director 
for Labor-Management Services

cc: C. B. Drmkard, Director
Veterans Administration Data Processing Center 
1615 East Woodward Street 
Austin, Texas 787^
Mr. Ted W. t̂yatt
District Counsel
Veterans Administration
Regional Office
ikOQ North Valley Mills Drive
Waco, Texas 767IO
Office of the General Counsel (023E)
Veterans Administration 
Central Office 
Washington, D. C. 20^20
Mr. Oscar E. Masters 
■Area Director 
U. S. Department of Labor 
Labor-Management Services Administration 
555 Griffin Square Building, Room 501 
Griffin & Yo\mg Streets 
Dallas, Texas 75202

Certified Mail #212639

Certified Mail #2226kO

Certified Mail #2126^1

Based upon all the foregoing, 
in its entirety.

I hereby dismiss the con5>laint in this matter
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U.S. DEPARTMENT OF LABOR
O ffici Of THB Assistant SsotsTAHY 

WASHINGTON

Mr. P. W. Grant 
President, Local 1633 
American Federation of Government 
Employees, AFL-CIO 

P. 0. Box 17092 
Houston, Texas 77031

578

Re: Veterans Administration Hospital 
Houston, Texas 
Case No, 63-5U3̂ (CA)

Dear Mr. Grant:
I have considered carefully your request for review, 

seeking reversal of the Acting Assistant Regional Director's 
dismissal of the complaint in the above-named case.

I find, in agreement with the Acting Assistant Regfional 
Director, that a reasonable basis for the instant complaint 
has not been established in that neither Holcombe’s alleged 
ri^t to representation nor the alleged improper statements 
of the Activity's Director and Personnel Director were raised 
in a pre-complaint charge. See, in this regsurd. Section 
203.2(b) of the Assistant Secretary's Regulations. Furthermore, 
no evidence was presented to support the allegation that 
Holcombe was improperly denied representation during a "formal" 
discussion with agency management. See, in this regard.
Section 203.6(e) which states, in relevant part that, "The 
Complainant shall bear the buarden of proof at all stages of 
the proceeding regarding matters sQ-leged in the complaint."

Accordingly, your request for review, seeking reversal 
of the Acting Assistant Regional Director’s dismissal of 
the instant complaint, is denied.

Sincerely,

Attachment
Paul J. Fasser, Jr. 

Assistant Secretary of Labor

U. & DEPARTMENT OF LABOa 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

911 WALNUT STREET -  ROOM 2200

816̂ 4̂ 131

June 1*, 1975

O ff ic *  o# 
Th« R««lonal Admli

Kamas City. Missouri 64106

In reply refer to: 63-5^3^(CA) 
Veteî ans Administration Hospital 
Houston, Texas/AFGE LCJ l633, AFL-CIO

Mr. P. W. Grant, President Certified Mail #212577
American Federation of Government En5)loyees
Local Union l£33, AFL-CIO
P. 0. Box 17092
Houston, Texas 77031
Dear Mr. Grant:
The above-captioned case alleging violations of Section 19(a) of Executive 
Order 11*̂ 91, as amended, has been investigated and considered carefully.
It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the coioplaint has not been established. Section 
203.6(e) of the Regulations of the Assistant Secretary places the biarden 
of proof at all stages of the proceeding upon the Con^lainant. Although 
you were afforded additional opportunity to submit evidence in support of 
the allegations, none has been received.
From evidence sullied this office, it appears that Mrs. Diana Mitchell is 
a professional einployee (Registered Nurse), specifically excluded from the 
unit for which American Federation of Government Employees, Local Iftiion 1633, 
is the currently certified exclusive representative. Until such time as 
professionals are included in an appropriate bargaining unit, represented 
by a certified exclusive bargaining agent, there can be no obligation on 
the part of Activity Msmagement to recognize any labor organization as an 
agent of a professional employee. Thus, no basis for a cong)lalnt that an 
exclusive representative has been denied opportunity for representation 
in violation of Section 19(a) has been established. In addition, you have 
not submitted any evidence which would indicate that the Activity engaged 
in violative conduct regarding Mrs. Mitchell*s "rights" enunciated in 
Section 1(a) of the Order.
Regarding the alleged violative conduct by the Activity directed toward 
Chief Steward Abraham Gordon, you have not established with the evidence 
submitted that such violative conduct actually" ocdxnnred nor does it appear 
this was a basis of a pre-complaint charge to the Activity piarsuant to 
Section 203.2(a) of the Regulations.
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You have not submitted evidence to establish that Mrs. lola Holcombe \ms 
denied union representation during a "formal discussion" within the 
meaning of Section 10(e) of the Order, nor is there any evidence which 
would indicate that this matter was the “basis for a pre-complaint charge 
to the Activity pursuant to Section 203.2(a) of the Regulations.
Regarding the alleged promise of a promotion to Mrs. Holcomibe, the "harden 
of proof" has not been met since no evidence was submitted as to "who" made 
the promise and "who" denied the promotion.
Since the issue of nonselection for promotion has been raised in a grievance 
procedure, you are barred by Section 19(d) of the Order from referring this 
matter to the Assistant Secretary. It appears that the Activity proceeded 
on this grievance based upon their interpretation of the existing contract. 
Procedures were available to you in Part 205 of the Regulations to refer 
questions to the Assistant Secretary as to whether or not a grievance is 
on a matter siibject to the grievance procedure in an existing contract.
Finally, you allege as violative conduct statements allegedly made on 
October 11, 197^j by Mr. Leo Luka and on January 8, 1975j hy Dr. Claiborne.
I find no evidence that these statements ever formed the basis of a pre- 
coDDplaint charge to the Activity pursTiant to Section 203.2(a) of the 
Regulations •
Based upon an the foregoing, I hereby dismiss the con^laint in this matter 
in its entirety.
Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A statement 
of service should accon̂ jany the request for review.
Such request must contain a con^lete statement setting forth the facts and 
reasons upon •vrtiich it is based and must be received by the Assistant Secretary 
for TAhm*^MftTiftggTwg*n-fa Relations, U. S. Department of Labor, Attention: Office 
of Federal Labor-Management Relations, 200 Constitution Avenue, N. W., 
Washington, D. C. 20216, not later than close of business June 19, 1975*

Sincerely,

. 2 -

'6ordon E. Brewer
Acting Assistant Regional Director 
for Labor-Management Services

Ms., Janet Cooper 
Staff Afctcmegr
Eatioiial Fedsraticaa of Federal 
EEDlpyeea *

1737 H Street, 1?. W. Wa3hingtoa> 2CO£
Be?

579

0%
YA Data Proeessins Center 
Austin^
Csss 156.1 63-5^59(01)

Bear Coopers
I havB̂  caaaidered cstrefull̂  your request for reviesf seeking 

reversal of tfcar Aasistant Begiooal Director*s dlsnissal of the 
cosaplaint la the abcve-Rsaed case alleging violations of Sectica 
19(a)(1 ) and (2) of Executive Order 11^91^ as 8sended»

Under alX of the drctaastances, I find,, in agre&sent vith 
the Assistant Bsjgicnal Director, that further proceedings ia 
this cartrcer are i2cyartanted» TbctSy. la view. Insufficient 
. evidence presented to establish a reasonable basis for the 
alXegatton that Robert- Grant not prosoted because of hia 
union seaahership* In this respect, it should be not-3d that 
Section 203.6(e) of the Aasistanfc Seereta2y*s Hegulatixas 
videa, ia pertinent part, that the Cos^lainant shall bear iha 
burden oc? proof at all stages of ti^ jaroceedlnga regardiigr - 
co tters aXleggd in  Its cossplalat*

Accordingly^ your request̂  for rcvlev, seeking reversal 
of the Asaistant SegicQal Director*s disasissal of the cosiplaint. 
is denlecU

Sincerely,.

Baal Faster, Jr» 
Assistant Secretary of Labor--

At̂ *» 'isjent
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In reply refer to: 63-5449(CA)
VA Data Processing Center, Austin, 
Texaa/NFFE LU 1745, Ind.

Ms. Janet Cooper, Staff Attorney 
National Federation of Federal Enployees 
1737 H Street, W.
Washington, D. C* 20006

Certified Mail

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, U. S. Departî ent 
of Labor, Attention: Office of Federal Labor Management Relations,
14th & Constitution, N.W., Washington, D. C. 20216, not later than 
close of businesss
Sincerely,

Dear Ms, Cooper:
The above-captioned case alleging violations of Section 19(a) of 
Executive Order 11491, as amended, has been investigated and considered 
carefully*

It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the corolaint has not been established.
Section 203.5(c) of the Regulations of the Assistant Secretary places 
the burden of proof at all stages of the proceeding upon the Complainant. 
Although you were afforded additional opportunity to submit evidence 
in support of the allegations, none has been received.
In th±s regard no evidence has been submitted that Mr. Robert Grant 
ever applied under a merit staffing announcement or that such 
application was rejected. If in fact, such was the case, no evidjence 
which xnight establish a connection between such personnel action and 
his union laeaibershlp on activity has been made available. While you 
allege that non-union employees were promoted, you offer nothing [in 
support of your assertion that these promotion actions were based on 
non-union status.
However, nothing has been offered to date to suggest that Mr. Grkit 
competed unsuccessfully with non-union employees under the same 
promotion announcement... In the absence of any evidence of disparate 
treatment, based upon union considerations» no basis for the complaint 
can be established.
Based upon all the foregoing, I hereby dismiss the complaint in this 
matter in its entirety.
Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office 
and the Respondent. A statement of service should accompany the 
request for review.

Cullen P. Keough 
Assistant Regional Director
for Labor-Managenant Services

cc: Mr. C. B. Drlnfcard,. Director
Veterans Administration Data Processing Center 
1615 East Woodward Street 
Austin, Texas 78742
Mr. Ted W. Myatt
District Counsel
Veterans Administration
Regional Office
1400 North Valley Mills Drive*
Waco, Texas 76710
Office of- the General Counsel (023E)
Veterans- Administration *
Central Office 
Washington, D. C. 20420
Mr. Oscar E.. Masters, Area Director 
U. S..Department of Labor 
Labor-Management Services’ Administration 
P. 0. Box 239 
Dallas,. Texas 75221

Certified Mail #

Certified Mail *

AJi/pj
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9-30-75

U.S. DEPARTMENT OF LABOR
O fpicb  o p  t h e  A sszstamt Secretary

WASHINGTON, D.C 20210

Mr. Thomas Daniels 
President, American Federation of 
Government Employees, AFL-CIO, 
Local iI<-98 

P. 0. Box 322
Eatontown, New Jersey OTT^h

580

Re: U.S. Army Electronics Command (ECOM) 
Fort Monmouth, New Jersey 
Case No. 32-3938(CA)

Desir Mr. Daniels:

!Diis is in connection with your request for review,
•seeking reversa3̂  of the Acting Assistant .Regional Director's 
jscr^al dismissal -_qf-the complaint- in the above-named case, 
;a3ieging y±olatiDns.-of.r Section 19(a)(1), (2) and (5) of

amended.
I find that the request for review is procedurally 

defective since it was filed untimely. In this regard, it is 
noted that the Acting Assistant Regional Director issued his 
decision in the instant case on August I8, 1975. As you were 
advised therein, a request for review of that decision had 
to be received by the Assistant Secretary no later than the 
close of business September 3, 1975. Your request for review, 
dated September 3> 1975» was, in fact, received by the 
Assistant Secretary subsequent to September 3, 1975. Under 
these circumstances, I find that the request for review in 
this matter was filed Tintimely.

Accordingly, the merits of the subject case have not 
been considered; and your request for review, seeking reversal 
of the Acting Assistant Regional Director's decision dismissing 
the Section 19(a)(2) and (5) allegations of the instant com- 
pladnt, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

Suite 3515 
1^1^ Broadway Hew Yoifk, Kew IOO36

jLugust 18, 1975 In. r^ly refer to Case Ho* 32-3938(GA)

Sanlelsy Breaidezit 
toerLcaa. Federation or Gcnrenns&it 
aigolQyeesy AFI>-CIO 
Local Ifhioa 1U9S 
Post Office Box 322 
Eatontowii, New Jersey

Eea USA Electronicg Coomazid 
Ft. Hanmoctht Hew Jersey

D e a r  B a s i i e l s :
Gjhe above captionad case allegic^ violations of Section I9 of 
Executive Order Ui|91, amended, has been investigated and 
considezred carefully. Althou^ I intend to issue a Notice of 
Hearing with regard to the alleged violation of Section 19(a) (1), it does not appear that ftirther proceedings are warranted w?.th regard to the alleged 19(a)(2) (5) violations tnasaaich as a reasonable basis for those po2rtlons of the coiroleJjit has not 
been established.
You contend that Hearpondsnt has discouraged membership in Lo­
cal 1̂ 98, in violation of Section 19(a)(2) of the Order, by 
intentionally promoting you to an alleg^ siipeznrisory position 
with the intent of removing you from office. Respondent con­
tends tliat its only xeasoR for assigning you to the alleged 
supervisory position was the unavailability of a non-si^ervisoxy 
position at the tine of the reorganisation of the U.S. Azaoy 
Electronics Ccsanand. No e^dsnce has been adduced lAiich would 
foam a basis to conclude that Pwespondent̂ s actions were based 
upon anti-i^on cansiderations nor is there any evidence of 
discriTainatoxy motivation or disipaEity. of treatment based on 
union membership considerations.
You also contend that Re^ondent has refused to recognize yx>u 
as the President of Local 1^98 and thus has refused to accord 
appropriate recognition to Local ll|98 in violation of Section 
19va)(5) ox the Order. No evidence has been ajddu'̂ ed vdrLcih
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Thomaa 33aaiels, President
AjFL-CIO/local TTnion lii93 Case iro> 32-3938fCA^

vould £oTn a "basis to concludo that Respondeiit has failed to 
accord appropriate recognitiaa to Local IU98. Eathar, the 
evidence discloses that subsequent to your promotion to aa 
a^eged supervisory position. Respondent dealt with, and con- 
tomxed to recognize Local ll|98 as the exclusive representative 
of cactain employees of the TT.S* Electronics Command.
Accordinĝ ty, I find no Isasis to conclude that Sections 19(a)(2) 

(5) of the Order may have heen violated. I am, therefore, 
dismissing that portion of the cocrolaint pertaining to the al­
leged violations of Sections 19(a)̂ 2) and (5)»
As stated ahove, I intend to issue a IFotice of Hearing on the 
alleged 19(a)(1) violation.
Porsuaat to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeail this action "by fili-ng a request for 
review with, the Assistant Secretary and serving a copy upon this 
office and the Respondent. A statement of service should accom­pany the request for review.
Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must he received by 
the Assistant Secretaiy for Lahor Management Relations, AST; Of­
fice of Federal Lahor Management Relations, U.S. 3)epartment of 
I^hor, Washington, D.C. 20216, not later than the close of 
’business September 3, 1975.
Sincerely yours.

WXtLXAII 0»L0TJGHLM
Acting Assistant Regional Director
Hew Yozfc Region

f/r. Carmen R. Della Donne 
President, AFGE, AFL-CIO, Local 2578 
2015 Woodreeve Road 
Avondale, Maryland 20018

581

S t P 3 0
Re; National Archives and Records 

Service
General Services Administration 
Case No. 22-‘5904 (A&P)

Dear Mr. Delle Donne.-

I have considered carefully your request for review 
seeking reversal of the Assistant Regional Director * s 
^Report and Findings on Grievabili tit or Arbitrability in 
the instant case^

Contrary to the Assistant Regional Director, I 
conclude that, under the particular circumstances of this 
case, the issue whether the Activity provided the appro'- 
priate training- or counseling to probationary employee 
Cynthia Baskett prior to her termination, in accordance 
with Article XX, Section 2 of the parties^ negotiated 
agreement, is grievahle under the negotiated grievance 
procedure, In reaching this determination, it was 
concluded that evidence established that Baskett * s 
''resignation’' was, in effect, a constructive discharge*
In this regard, it was noted that on January 3, 1975, 
she was advised by the Activity that her probationary 
period would not be extended and that her employment 
would be terminated on January 10, 1975.. Subsequently, 
the Activity would not permit her to withdraw her resigna­
tion submitted after the Activity * s notification.

Under thes& circumstances, and noting that Article 
XI, Section 2 of the parties' negotiated agreement set 
forth certain procedures to be followed prior to manage-- 
ment’s termination of a probationary employee and that 
there is no contention, nor does the evidence establish, 
that the instant grievance is on a matter for which a 
statutory appeal procedure existsr the Assistant Regional 
Director*s decision to dismiss the application in this 
matter is hereby set aside and your request for review 
is granted•

- 2 -
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Pursuant to Saction 205.12 of the Assistant Secretary's 
Regulations, the parties shall notify the Assistant Regional 
Director for Labor-Hanagement Services, U.S, Department 
of Labor, in writing, 20 days from the date of this decision 
£LS to what steps have been taken to comply herewith. The 
Assistant Regional Director*s address is Room 3515, 1515 
Broadway, Hew York, New York 10036.

Sincerely,

UNITED STA112S DEPARTMENT OF 
iPJr ASSISTivin* SECRETARY FOR LAB0R-MANAGI2MJ;NT RELATIOKS

CENTRAL SERVICES AP>aNTSTRATI0I3 
IIAIIOKAL ARCHIVES AND RECORDS SERVICE

Activity

and Case No. 22-5904(AP)

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

AFGE, LOCAL 2578

Attachiiient Applicant

VJSPORT AND FINDIIJGS 
ON

GRIEVABILITY OR ARBITRABILITY

Upon an application for a Decision on Grievability or Arbitrability 
having been filed in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed his investigation and finds 
as follows:

On January 10, 1975, the union filed a grievance on behalf of a 
terminated probationary employee as ‘ifdilows-;

"Management violated the Union-Management Agreement (Article 11, 
"Executive Order Requirement,” Articlc XVI, Sec. 1 (as amended), 
and Sec. 4 "Promotions") in the termination of Cynthia Baskett.
The relief sought is that of having the grievant restored to 
employment, adequately counselled and trained, and having a plan 
developed to remedy any deficiencies."
By letter dated February 13, 1975, the Activity rejected the 

grievance nnd asserted that the grievant had resigned of her own volition, 
had not bee;i pre:>sured irito a resignation aud, therefore, management did 
not violate the terms o-. the negotiated agreement.

The relevant provisions of the agreement in addition to grievance 
and arbitration clauses are as. follows:
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ARTICLE II; EXECIJTIVE ORDER REQUIREMENT

In the administration of all matters covered by the Agreement, Management 
and the Union are ogverned by existing or future laws and the regulations 
of appropriate authorities, including policies set forth in the Federal 
Personnel Manual; by published GSA procedures and regulations in existence 
at the time this agreement is approved; and by subsequently published GSA 
procedures and regulations required by law or by the regulations of appro­
priate authorities, or authorized by the terms of a controlling agreement 
at a higher GSA level.
article SI: COUNSELING AND TRAINING
Section 2, Probationary Employees. Prior to terminating a probationary 
employee. Management will ensure that every reasonable effort has been 
made adequately to counsel and/or train the employee and to devise a plan 
for remedying any performance deficiencies, in accord with the GSA Adminis­
trative Manual, DOA 5410,1, chap. 3-28, except that the appriasal required 
by chap. 3-28(a) shall be made not later than the end of the eighth month 
of such period. The employee shall be given the opportunity to read and 
initial.the GSA Form 496, Probationary or. Trial Period Appraisal Report.
Tlie Union recognizes that it is GSA's practice to provide probationary 
employees with two weeks' advance notice of termination unless unusual 
circusistancss dictate otheri?ise,
ARTICLE XIII; GRIEVANCES
Section 1, Purpose and Coverage. This Article provides a procedure, appli- 
cab]̂ ê only to the LHiit, for the consideration of grievances over the inter­
pretation or application of this Agreement. This procedure does not cover 
any other matters, including matters for w'hich statutory appeals procedures 
exist. It is the exclusive statutory appeals procedure available to Manage­
ment and the Union and to the employees in the unit for resolving such grie­
vances .....
ARTICLE XV: DISCIPLINARY ACTIONS
Section 1, Scope. Management's policies and procedures relating to adverse 
and disciplinary actions shall be in accord with the Federal Personnel 
Manual, Chapter 772, and its GSA implementation, GSA Order OAD P 6220.1
Section 2, Procedure. Management shall furnish to any employee in the 
Unit an extra copy of any notice of adverse or disciplinary action addressed 
to the employee. Attached to the extra copy shall be a statement informing 
the employee that he may present the copy to the Union or any other repre­
sentative of his choice, should he wish to be represented.

3.
ARTICLE XVI. PROMOTIONS

Section 1, Promotion Plan. Management agrees to select employees for 
promotion in accordance with the GSA Promotion Plan (GSA Handbook,
OAD P 3630.1, ''Employees Appraisal System and Promotion Plan") which is 
freely available to all employees in offices at the branch level and above.
Section 4, Performance and Irromotion Appraisals. Since performance and 
promotion appraisals and assessments of supervisory potential are used 
in the promotion process, the supervisor will discuss them with each 
employee whenever they are prepared. The employee shall sign these 
documents to indicate that he has seen and discussed such appraisals 
and assessments with his supervisor. Should an employee be on leave at the 
time stich documents are prepared, the discussion and signing shall occur 
at the earliest opportunity after he returns from leave.

The union asserts that the grievant was a probationary employee and 
that Article XI, Section 2 sets forth the responsibilities management 
must fulfill prior to its termination of a probationary employee. The 
union also asserts that the resignation was forced or involuntarily preferred 
and that all provisions of the contract relating to termination should apply.

.The position of the Activity is essentially that the agreement does 
not encompass enoioyee resignations of any sort and, therefore, the issue 
is beyond the scope of the agreement. Since the agreement is silent on 
the matter and as the grievant had, in fact, resigned, the matter of whether 
or not management fulfilled its responsibilities under Article XI, Section 2 
is mqot.

For the purposes of my decision herein, I shall assume, and the 
investigation fairly supports, the following: On or about January 3, 1975 
Ms, Cynthia Baskett, a unit employee, was informed by representatives of 
management that her probationary period would not be extended and that she 
was going to be terminated and that January 10, 1975 would be her last day 
of employment. Tlie grievant was given the opportunity to resign but was 
told that the effective date must be no later than 5il5 p.m. on January 10, 
1975. She executed such a document and, thereafter, she attempted to 
withdraw the resignation and the withdrawal request was not approved. The 
Applicant avers that Ms. Baskett requested that she be allowed to "seek 
counselling prior to signing the resignation" and was not permitted to 
do so. For the purpose of this report, I shall assume that Ms. Baskett was 
told that if she did not resign she would nevertheless be terminated on 
January 10th and that when she asked for outside assistance she was told 
that she would have to decide then and there whether to sign the resignation 
letter.

139



The Activity initially took Che position that if the assertion was 
that Ms. Baskett was pressured into resigning then her temination was an 
adverse action'under FPM SuppleKent 752-1, Section 51-2a(l) and was not 
grisvable under Article XIII, Section 1 of the contract, which reads "This 
procedure does not cover any other matters, including matters for which 
statutory 'appeals procedures exist." The Activity has subsequently withdrawn 
such assertion and now avers that the grievance is not covered by the adverse 
action procedures of the FPM Chapter 752. The union concurs in this position 
and I see no reason to disagree.

It is clear that the grievance concerns employee Baskett's termination 
as a probationary employee. The particular articles of the agreement asserted 
to be violated by the termination go to the alleged failure of the Activity 
to provide the employee with counselling and training, proper performance 
and promotion appraisals. The relief sought "having the grievant restored 
to employment, adequately counselled and trained and having a plan developed 
to remedy any deficiencies," indicates that a grievance was filed because 
the Activity did not fulfill its alleged responsibilities pursuant to the 
terms of the contract, but the gravamen of the grievance was the termination.

Since this is so, we have to go to the contract itself to see whether the 
grievance is on a matter subject to the negotiated grievance procedure.

?.bove provides that niaiiageiiient policies and prcccdurcc 
relating to adverse disciplinary -actions will De in accord with tlie tPM 
Chapter 772. Ij The FPM Manual in Chapter 752 states that probationary 
employees are not covered by the adverse, actions set forth in the FPM 
Manual. The contract, therefore, does not apply to temiinations for pro­
bationary employees. The union asserts that since this is so and there was, 
in fact, a termination,2̂/ Article XI applies. Article XI describes the 
obligations of management towards probationary employees. Article XV sets 
fortiK-the procedures applicable to an employee x̂ ho is the subject of an 
adverse or disciplinary action. If the terminated employee is probationary, 
he is not covered by the clause; if he is a non-probationary employee, 
then by statute the matter would not be subject to the contractual grievance 
procedure* In these circumstances, therefore, I find that the alleged failure 
of the Activity to comply with Article XI of the contract did not render the 
Ms. Baskett grievance a matter subject to the contractual grievance procedure.

Pursuant to Section 205.6(b) of the Assistant Secretary's Regulations 
an aggrieved party may obtain a review of this finding and contemplated 
action by filing a request for review with the Assistant Secretary with 
a copy served upon me and each of the parties to the proceeding and a 
statement of service Tiled with the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U.S. Department 
of Labor, Office of Federal Labor-Management Relations, Washington, D.C. 
20216, not later than close of business June 24, 1975

DATED; June 9, 1975

'KEKNETH L. EVANS, Assistant Regional 
Director for Labor-l*Ianagement Services

Attachment - Service Sheet

Appeals to the Commission 
7J Para. 1 of the statement attached to application.
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9-30-75

Philip Collins, Esq.
National Association of Government 
Employees 

285 Dorchester Avenue 
Boston, Massachusetts 02127

U.S. DEPARTMENT OF LABOR
O ffxcb o f t h b  A ssistant SEOtsTAiiY

W A SH IN G T O N

582

Re: Department of the Army
8lst U.S. Army Reserve Command 
Atlanta, Georgia 
Case No. kO-32k9(W)

Accordingly, your request for review, seeking reversal 
of the Aissistant Regional Director's decision in this matter 
is denied.

Sincerely,

-  2  -

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

Dear Mr. Collins:
I have considered carefully your request for review 

.seeking reversal of the Assistant Regional Director's decision 
to open.-and aount lSl̂. previously lost mail ballots in the 

jstibj ect representation proceeding.
Under the circumstances herein, I find, in agreement with 

the Assistant Regional Director, and based on his reasoning, 
that the previously lost mail ballots should not be opened and 
counted. In reaching this conclusion, it was noted that a 
mnoff election was held in this matter in which the NAGE 
participated. Bie evidence establishes that at least IO8 
of the ballots involved clearly were cast in the initial 
election in this matter based on the postmarks contained on 
the ballot envelopes. Moreover, of the remaining 26 ballots 
which were contained in envelopes without postmarks, the 
evidence establishes that 13 of the employees involved voted 
and had their votes tallied in the runoff election. !Hierefore, 
these 13 disputed mail ballots clearly were cast in the initial 
election. The evidence further establishes that 12 of the 
remaining ballots, contained in envelopes without postmarks, 
were cast by employees who had no record of having voted in 
either election and that one ballot was contained in an 
envelope which did not beax a signature and, therefore, must 
be considered void. Clearly, therefore, given the results 
of the runoff election in which as noted above, the NAGE 
participated, (8U votes for AFGE, 59 votes for NAGE, and
10 void ballots), the possibility of 12 additional ballots 
cast could not have been determinative.
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U. s. DEPARTMENT OF LABOR 
Labor-Management Services A dministr.\tion

1371 P e a c h t o e e  St r e e t , N. E. -  R o o m  30O
June 19. 1975

Mr. Gary B, Landsman, Staff Counsel 
American Federation of Government 
Employees, APL-CIO 

1325 Massachusetts Avenue, N. W* 
Vashin^on, D. C, 20005
Mr. Charles E. Eickey 
National Vice President 
national Association of Government 
Eiaployees 

285 Dorchester Avenue 
Boston, Ifessachusetts 0212?

A il a n t a ,  G e o r g ia  30309

Mr* Early W. Roberts, Jr.
81 st U. S. Anny Reserve Command 
Post Office Box 5W+9T 
Atlanta, Georgia 30308

In reply refer to:

Gentlemen:

81 st Urn S* Army Reserve Command 
Atlanta, Georgia 
Case No. U0-52U9(R0)

On April 29, 1975* the Area Director, Atlanta issued an ORDER TO SHOW 
CAUSE WHY B^LOTS SHOULD NOT BE OPENED AND COUNTED. The Order, copy 
of which is attached, sets forth the circumstances leading tc the 
issuance of that Order.
In response to the Order, Local RI-I76, National Association of 
Government Employees, Petitioner requested that 108 mail ballots be opened 
and counted and that the Area Director exercise his discretion to rule 
whether the other 26 xinpostmarked ballots could have been mailed in the 
second election and shotild, therefore, not be included in the final 
tabulation of the results of the first election.
The position of the Intervener > Local 81, American Federation of 
Government Eiaployees, AFL-CIO, the labor organization certified on 
June 18, 197U» was that none of the ballots should be opened and counted 
and, therefore, the certification should not be disturbed.
The position of the Activity. 81 st U. S. Army Reserve Command was that 
the 108 postmarked ballots and 26 unpostmarked ballots be opened and 
counted.

I have carefully considered the positions of all parties and I conclude 
that the IO8 postmarked baJLlots and the 26 unpostmarked ballots should 
not be opened and counted.
l̂y decision is based on the undisputed fact that there was no impro­
priety on the part of the Assistant Secreta^ in the supervision of the 
election but, more importantly on the undisputed fact that no timely 
objections were filed by the Activity or by the Intervener based upon 
the allegation that the nianber of ballots cast in the initial election 
were insufficient to be representative of the wishes of the employees.
I am persuaded by the salutary objective of stability in labor relations. 
To introduce a doctrine which would subject elections to collateral 
attack would upset, not help to achieve, the desirable objective of sta­
bility and finality to the election process. In arriving at my con­
clusion, I am not unmindful of the persuasive arguments of the Petitioner 
and the Activity which suggest that the principle of free choice should 
be given primacy in deciding whether or not the ballots should be opened 
even at the risk of disturbing the Intervener’s certification.
The preamble of the Order recognizes the importance of "the maintenance 
of constructive relationships between labor organizations and management 
officials." In order to facilitate this objective, absent timely filing 
of meritorious objections, there must be finality to the election process. 
While recognizing the wei^t to be given to the concept of free choice, 
under the circumstances in this case, I place primacy on the necessity 
of achieving finality and stability.
Accordingly, I find and conclude that there is insufficient cause to 
open and count the "lost" mail ballots. Those ballots will remain 
\mopened and not be counted. The certification issued to Local 81, 
American Federation of Government Employees, AFL-CIO, therefore, will 
remain undisturbed.
Any party aggrieved by my action may appeal such action to the Assistant 
Secretary by filing a request for review with the Assistant Secretary 
and serving a copy upon this office and the other parties. A statement 
of service should accompany the request for review.
Such request imist contain a complete statement setting forth the facts 
and'reasons upon which it is based and must be received by tlie Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U. S. Department of Labor, Washington, D. C. 
not later than the close of business July 7, 1975*

-  2 -

Sincerely yours,

V .• ./
SEYMOUH X AISETR
Associate Assistant Regional Director 
for Federal Labor^4anagement Relations

Attachment
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u.o. junr/VMivuiiN 1 wr jlajdvjiv. 
O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON, DC. 20210
9-30-75

matter shouM "be dismissed. Accordingly, your request for 
review, seeking reversal of the, Assistant Regional Director’s 
Report and Findings on ObjectlotiSj is denied.

Sincerely,

-  2  -

Mr. Robert T, Preston 
Personnel Officer 
National Science Foundation 
1800 G Street, N. W. 
Washington, D. C. 20550

Se:

583

National Science Foundation 
Washington, D. C.
Case Ho. 22-3870(E0)

Paul J. Fasser, Jr. 
Assistant SecretSLry of Labor

Attachment

Dear Mr. Preston:
I have considered carefully your request for review seek­

ing reversal of the Report and Findings on Objections of the 
Assistant Regional Director in the above-named case.

In agreement with the Assistant Regional Director, I 
find that the. objections in this matter axe without merit.
With respect to your allegation concerning the representativeness 
of the election, it was noted that in National Science Foun­
dation, A/SLMR No. U87, it was found that Program Managers 
were not management officials and that their supervisory status 
had to be evaluated on an individual basis. In this latter 
regard, it was determined that 5 out of ik Program Meagers 
were, in fact, supervisors within the meaning of the Order;
Under these circumstances, in my view, your assumption that, 
as a result of the decision in A/SLMR No .  1v8 7 ,  approximately 
262 Program M^agers were declared to be part of the bargain­
ing unit is not supported by the evidence. Furthermore, the 
Program Managers were eligible to vote challenged ballots if 
they were uncertain concerning their voting eligibility. See, 
in this regard. Report on Ruling of the Assistant Secretary 
No. 53. Nor, in my judgment, may the subject election be set 
aside based upon the Activity *s reliance upon its own improper 
conduct in admittedly encouraging individuals not to vote in 
the election based on their alleged ineligibility. See, in this 
regard. Department of the U.S. Army, U.S. Army Aviation Systems 
Command, St. Louis, Missouri, A/SlilR No. 315>

Based on these considerations, and noting also that no 
evidence was presented that any Program Managers requested 
and were refused ballots, I find that the objections in this
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UNITED STATES DEPARTMENT OF LAiiOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

Case No, 22-3870(RO)

NATIONAL SCIENCE FOUNDATION 

Activity

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
LOCAL 3A03

Petitioner

REPORT AND FINDINGS 
ON

OBJECTIONS

In accordance with the provisions of an Agreement for Consent 
6'r Directed Election approved on November 6, 1973, an election by secret 
ballot was conducted under the supervision of the Area Administrator, 
Washington, D.C., on December 5, 1973. The results of the election as 
set forth in the revised Tally of Ballots are as follows:

TALLY OF BAXLOTS FOR PROFESSIONAL EMPLOYEES:
Approximate number of eligible voters...v.... ...... 30
Void ballots.......................................... 0
Votes cast for inclusion in the nonprofessional unit....... 17
Votes cast for a separate professional unit.... ..........  3
Valid votes counted.......... ............. ............ 20
Challenged ballots.....................................  ®
Valid votes counted plus challenged ballots............... 20

. TALLY OF BALLOTS;
Approximate number of eligible voters............... .
Void ballots..........................................
Votes cast for AFGE, Local 3403, AFL-CIO..................113

Votes cast against exclusive recognition;............... 16
Valid votes counted...... ....... ................... 129
Challenged ballots.... ........................... . 0
Valid votes counted plus challenged ballots............. 129
Challenged ballots are not sufficient in number to affect the results 

of the election.
Objections to the conduct of the election were filed in the 

Washington Area Office on March 24, 1975 (attached hereto as Appendix A).
In accordance with Section 202.20(c) of the Regulations of the Assistant 
Secretary, the Area Director has investigated the objections. Set forth 
below are the positions of the parties, the essential facts as revealed 
by the investigation, and my findings and conclusions with respect to the 
investigation.

OBJECTION 1
A significant number of e’nployee's did not exercise their 
right to vote because they were under the assunq>tion that 
they were management officials and, hence, not eligible to 
participate in the election pursuant to the provisions of 
Executive Order 11491, as amended.
05JECTXGK 2
The Assistant Secretary, in his decision on the challenged 
ballots, found that Program Managers and their equivalents 
were not management officials within the meaning of the 
Order. As a result of this decision, more than approximately 
262 Program Managers and equivalents were declared to be a 
part of the bargaining unit.

Background
An election by secret ballot was conducted under the supervision of the 

Area Administrator on December 5, 1973 among:
Voting Group A
All professional. General Schedule, Wage Grade and Excepted 
Service Employees employed by the National Science Foundation 
in the Washington, D.C. Metropolitan Area; excluding non-pro­
fessional employees, confidential employees, temporary employees 
of less than 90 days, employees engaged in Federal personnel work 
in other than a purely clerical capacity, management officials, 
and supervisors and guards as defined in the Order; and.
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Voting Group B

All non-professional General Schedule, Wage Grade and Excepted 
Service Employees employed by the National Science Foundation 
in the Washington, D.C. Metropolitan Area; excluding professional 
employees, confidential employees, temporary employees of less 
than 90 days, employees engaged in Federal personnel work in 
other than a purely clerical capacity, management officials, 
and supervisors and guards as defined in the Order.
The Tally of Ballots issued as a result of the December 1973 election 

showed inconclusive results since in Voting Group A, sixteen (16) of twenty- 
seven (27) individuals voting, cast challenged ballots.

No objections to the conduct of the election on December 5, 
were filed. 1973

A hearing on the sixteen (16) challenged ballots was held and, 
thereafter, the Assistant Secretary issued his decision on February 28,
1975 (National Science Foundation. A/SLMR No.. 487) finding that two of 
the challengees were not employees of the Activity; five of the Program 
Managers or theiV prjii-iraioTito cupcrviccrs within the mcaniiig of Lae
Order; and, nine were neither management officials nor supervisors. There­
after, the nine ballots were opened, counted and a Revised Tally of Ballots 
issued as indicated above. The objections were filed following the issuance 
of the revised Tally.

The objections essentially state that a significant number of the 
employees did not exercise their right to vote because they assumed they 
were ineligible, and that of approximately 262 Program Managers or equivalents 
who are now in the bargaining unit, a minimum number voted.

Petitioner's Position

The position of the American Federation of Government Employees, Local 3403, 
AFL-CIO, is as follows:

1. The objection to the election is not timely .filed pursuant to Section 
.202.20 of the Regulations since it was filed more than five (5) days after the
initial Tally of Ballots issued on December 5, 1973; -

2. The Activity has not borne the burden of proof since it has offered 
nothing to show that, in fact, a single employee failed to exercise a right
to vote;

The Activity's objections to the election stem from the fact 
that the Assistant Secretary found Program Managers and their equivalents 
not to be management officials and included them in the bargaining unit. 
The Activity argues that, prior to the election it assumed that Program 
Managers and their equivalents were management officials and, therefore, 
before the election in December 1973 held orientation sessions with them 
telling them that they met the Assistant Secretary's definition of manage­
ment official and were to be excluded from the unit.

It is clear, however, that pursuant to Section 202.20(b), the 
objections should have been filed within five days after the Tally of 
Ballots was furnished on December 5, 1973 and I so find.

I also reject the assertion that since there are approximately 
260 Program Managers and equivalents who are part of the bargaining 
unit as a result of the Assistant Secretary’s decision in A/SLMR 487 
and confusion was created in the minds of these eligible employees 
prior to the vote, the election should be rerun:

(1) There is no evidence that there ever was any agreement by 
the Petitioner that it agreed that all Program Managers or equivalents 
should bft p.vrliiHpd.iy

(2) No evidence was offered to demonstrate that anyone eligible 
to vote was, in fact, persuaded not to vote.

C3) The Activity, albeit unknowingly, was responsible for the 
actions which, it now claims should sustain a rerun.

C4) The issue before me has been raised for the first time 
after months of case processing and after the tally.

I conclude, therefore, that for all the reasons detailed above, 
no improper conduct occurred affecting the results of t̂ e election.

Pursuant to Section 202.6(d) of the Regulations of the Assistant 
Secretary an aggrieved party may obtain a review of this action by filing 
a request for review with the Assistant Secretary for Labor-Management 
Relations, Attention: Office of Federal Labor-Management Relations, U.S. 
Department of Labor, Washington, D.C. 20216. A copy of the request for

IJ The records show that the Assistant Secretary would find some of the 
individuals with the classification at issue to be supervisors and other 
employees eligible to vote.
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5 .

review must be served on the undersigned Assistant Regional Director 
as v/ell as the other parties. A statement of such service should 
accompany the request for review.

The request m\ist contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received 
by the Assistant Secretary not later than the close of business 
May 29, 1975.

9-30-75

U.S. DEPARTMENT OF LABOR
O m c s  o r  T H K  A s s i s t a n t  s c c h c t a r y

W A SH IN G T O N

Ms. Lisa Renee Strax 
Associate Counsel 
National Federation of Federal 
Employees 

1737 H Street, N. W. 
Washington, D. C. 200C6

Re:

584

Keesler Technical Training Center 
Keesler Air Force Base, Mississippi 
Case No. lH-U017(CA.)

Dated; May 14. 1975

SETH L.'EVANS, Assistant 
Regional Director for Labor- 
Management Services

Dear Ms. Strax:
I have considered carefully your request for review 

seeking reversal of the Acting Assistant Regional Director's 
decision approving a settlement agreement in the subject case.

In your request for review, you contend that the Acting 
Assistant Regional Director disregarded the Complainant's 
objections in approving the settlement agreement and that 
the agreement does not contsiin adequate relief in that it 
lacks a requirement ̂ or the posting of a notice.

Under the circumstances, and noting particularly that 
the approved settlement agreement includ.es a return to the 
status quo and a posting of a notice to employees, I agree 
with the action of the Acting Assistant Regional Director 
in approving the settlement aigreement in the instant case. 
Accordingly, your request for review, seeking reversal of the 
Acting Assistant Regional Director's decision approving the 
settlement agreement, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR 
L a b o r - M a n a c e m e n t  S e r v ic e s  A d m i n i s t r a t i o n  1371 P e a ch trk e  St r e k t , N . E . -  R o o m  30O

JTine 12 ,  1975

Ms. Lisa Renee Strax, Associate Counsel 
Hational Federation of Federal Eiaployees 
1737 H Street, N. W.
W ashington, B. C. 20006

A t l a n t a , G e o r g ia  3 0309

In reply refer to:

Dear Ms. Strax:

Keesler Technical Training Center 
Zeesler Air Force Base, Mississippi 
Case Nb.-Ul-U017(CA)

Enclosed herewith is a copy of the settlement a^eement and Notice to 
Employees approved by the undersigned in the above-entitled matter.' A 
copy of my letter to the respondent regarding compliance with the terms 
of the settlement agreement is enclosed for your information.
Inasmuch as you have advised that you object to the settlement agree­
ment, and have declined to execute it, you are advised that pursuant to 
Section 203-TCg.) of the Regulations of the Assistant Secretary, you 
may appeal this action by filing a request for review with the 
Assistant Secretary for Labor-Management Relations, U. S. 3)epartment of 
Labor, Attention: Office of Federal Labor-Management Relations, 
Washington, D- C. 20216. A copy must be served upon this office and 
the respondent. A statement of service should accompany the request 
for review. Such request must contain a complete statement setting 
forth the facts and reasons upon which it is based and must be 
received by the Assistant Secretary not later than the close of business 
June 27, 1975;'
Sincerely yours,

WILLIAM D. SEXTON 
Acting Assistant Regional Director 
for Labor-̂ lanagement Seirvices

9-30-75

U.S. DEPARTMENT OF LABOR
O f f i c x  o r  THK A s s i s t a n t  SKCRCTAftv

W A SH IN G T O N

Mr. F. E. Williams 
President, Local I90I+
American Federation of Government 
Employees, AFL-CIO 

P. 0. Box 231
Eatontown, New Jersey 077214-

Re:

585

U. S. Department of the Army 
Civilian Career Management 
Field Agency 

Case No. 32-393if(GA)
Dear Mr. Williams:

I have considered carefully your request for review 
seeking reversal of the Assistant Regional Director’s 
dismissal of the complaint in the above-named case.

In agreement with the Assistant Regional Director,
I find that a reasonable basis for the instant complaint 
has not been established in that the evidence failed to 
establish that the Activity's selection procedure in this 
matter was motivated by anti-union considerations or because 
an employee or employees had filed a complaint or given 
testimony under the Oî er.

Accordingly, your request for review, seeking reversal 
of the Assistant Regional Director's dismissal of the 
complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U. s. D E P A R T M E N T  OF L A S O R
BE FO R C  T H E  A S S IS T A N T  SE C R E TA R Y  FO Ti LA U O R -M A N aG F.M E N T R E LA T IO N S  

NEvy YORK r e ( ? io n : a l  o f f i c e  

Suite 
151$ Brocidway 

Kow York, l]e\i York IOO36

April 23, 1975 In reply refer to Case Mo. 32-393tt(CA)

F. E. Williams, President 
LU 1904, AFGE, AFL-CIQ Case No. 32-3934(CA)
complaint and/or testimony occurred pursuant to the Order. How­
ever, even if it is assumed, arguendo, that such complaint and/or 
testimony had been pursuant to the Order, the evidence fails to 
demonstrate that it resulted in anti-union conduct by the Respon­
dent directed toward the subject employees. The evidence, rather 
than proving bias, reflects that these individuals had been rated 
best qualified for other opportunities since their testimony took 
place and at least one of them had been honored for his work 
achievements.

F. E. V/illiasis, President 
Local Union I90U
ATnerican Federation of Govoiminent 
Smployeec, AFL-CIO 
PO Box 231
Eatontovvn, Hew Jersey 0772k

Re: US Departraent of tlie Azmy 
Civilian Career Maiagement 

Field Agency
Dear Mr. V/illiams;

The above-captioned case alleging a violation of Section 19 of 
E>:ecutive Order 111;$1, as aaended, has been investigated and 
considered oax-e-xullj.
It does not appear that further proceedings are v/arranted 
inasmuch as a reasonable basis for the complaint has not been 
established. Your ccnplaint charges the Respondent with discoura­
ging employees from becoming union members by depriving them of 
proDotional cpportuni-cies or by intentionally manipulating the 
Army-Wide Promotion Program in July, 197U so as to deprive union 
members of promotional oppcrxiunities, These acts, you allege, 
violated Section 19(a)(2) of ihe Order. V/liile one may construe 
the evidence provided as demonstrating an unfairness- in the Pro­
motion System, it fails to depnonstrate that the Respondent was 
specifically motivated by aiit|i-union considerations as required 
by the Order. In fact, the evidence discloses that Port Konmouth 
employees v;ere considerc-d and v/ere referred to the Selecting Offi­
cial as “best qualified”. Yqu do not deny this, although you dif­
fer with their selection.
Your complaint further cliars-cjs that the Respondent discriminated 
against three (3) cmployoes eft Fort Monicout}i because they had 
either filed a coiuplaint or iivcn testimony at a hearing conduc­
ted pursuant to the- Order, ^his act, you allege, violated Section 
19(a)([;) of the Order. Ther<p is a, question as to v/hebher the

I am, in view of the foregoing, dismissing the entire complaint 
in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for re­
view with the Assistant Secretary and serving a copy upon this 
office and the Respondent. A statement of service should accom­
pany the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary of Labor for Labor-Management Relations 
ATT: Office of Federal Labor-Management Relations, U.S. Department 
of Labor, Washington, D. C. 20216, not later than the close of 
business May 6, 1975.

Sincerely,

BENJAMIN B. NAUMOFF 
Assistant Regional Director 
New York Region

Att: Service Sheet

- 2 -
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Afr« Joe firlison 
National t̂ ice PzesidMt 
S^tXoaal Association of GovernaBnt 

SnployoBs 
3300 WBSt 01iv9 Av0nuQf SultB A 
Burhank, California 91505

586
U.S. D E P A R T M E N T  OF LABOR

LABOR-MANAGEMENT SERVICES ADMINISTRATION

■ 0 >

Ro: StatB of Nevada Air llational 
Guard 

Carson Cit^, Hevada 
Case So^ 70-4595(CA)

d&a t  Hr. fiilsoa:
I ha^» Gonsidorad carefallrf yoar request for review 

se^kln^ reversal of the Assistant Regional Director*s 
dismissal of the complaint in the above-named case^ 
alleging violations of Section 19(a} (1), (2) and (6) of 
Executive Order 11491, as amended^

In agreement ,with the Assistant Regional Directorr 
and noting the absence of ang evidence that the Activitg*s 
conduct herein was hased on discriminatory considerations, 
I find that a reasonable basis has not been established 
for the Section 19(a)(2) allegation contained in the 
complaint and, consequeatlg, further proceedings on such 
allegation are unwarranted. Eofiever, with respect to 
the Section 19(a) (1) and (6) allegations, I find a 
reasonable^ basis for that portion of the complaint exists 
based on the Activity *s conduct herein, in submitting 
a negotiated agreement to the National G u a r d  Bureau 
headquarters for approval and, upon approval, subsequently 
distriburting such agreement to unit emplogees, a t  a  
time when the- exclusive representative was contending that 
an agreement had in fact, been consummated.

Accordinglg, gour request for review is granted, in 
part,^ mnd th^ instant case is herebg remanded to the 
Assistant Regional Director who is directed to reinstate 
that, portion of the complaint alleging violations of 19(a) 
(1) and (6) and, absent settlement, to issue a notice of 
hearing on such allegations.

Sincerelg,

Paul J .  Fasser, J r .  
Assistant Secretarg of Labor

A C O IO N A L  O F F I C t

July 2, 1975

Mr. Joe Wilson
National Vice President, NAGE 
3300 West Olive Avenue, Suite A 
Burbank, California 91505
Dear Mr. Wilson:

R O O M  « 0 « l .  r e O E R A L  s u i l o i n o  

4 9 0  O O L O E N  O A T E  A V E N U C . B O X  3 6 0 1 7  

S A N  F R A N C IS C O . C A U i r O R N I A  9 4 I0 Z

Re: State of Nevada Air 
National Guard - 
NAGE R12-130 
Case No, 70-4595

The above captioned case alleging a violation of Section 19 of. Executive 
Order 11491, as amended, has been investigated and considered carefully.
It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established. In your 
complaint it was alleged that the Respondent Activity made arbitrary 
changes to a previously approved negotiated agreement and forwarded 
such changes to the National Guard Bureau for higher headquarters 
approval without negotiating such changes.
Investigation revealed that the Respondent had entered into a collective 
bargaining agreement with Complainant. However, Respondent expressed 
doubt that the agreed-to section on the wearing of uniforms during duty 
hours would be approved by the National Guard Bureau. After review of 
the agreement by the Bureau, the agreement was returned to Respondent 
with instructions to make certain changes regarding the wearing of 
uniforms to bring the agreement in line with existing law and regula­
tions, The Respondent conferred with Complainant concerning these 
changes but Complainant declined to take further action on the matter. 
Respondent thereupon modified the agreement to conform with existing 
laws and regulations and submitted the proposed modifications to 
Complainant for its consideration. Complainant did not seek further 
consultation on the proposed modifications,
I am, therefore, dismissing the complaint.

In view of my disposition of this complaint, I find it unnecessary to 
rule on the motion to dismiss.

149



Pursuant: to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent* A state* 
ment of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts and 
reasons Upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U. S. Department of Labor, 200 Constitition 
Avenue, N.W., Washington, D. C. 20210, not later than the close of 
business on July 15, 1975.
Sincerely,

9-30-75

U.S..DEPARTMENT OF LABOR
O ffice of th e  A ssistant  Seckbtary

WASHINGTON, D.C. 20210

587
Mr. Lloyd Todd 
President
Public Employees Local 1110 
520 S. Virgil, Suite 206 
Los Angeles, California 90026

Gordon M. Byrholdt 
Assistant Regional Director 
for Labor-Management Services

Re; Naval Support Activity 
, Long Beach, California 
Case No. 72-5267(K0)

Dear Mr. Todd:
I have considered carefully your request for review 

seeking reversal of the Assistant Regional Director’s 
dismissal of the instant petition.

In agreement with the Assistant Regional Director, and 
based on his reasoning, I find that further proceedings 
in this matter are unwarranted. In reaching this deter­
mination, it was noted particularly that the request for 
review neither disputes the factual findings of the 
Assistant Regional Direc?tor nor raises any additional 
factors which would warrant a hearing in this matter. 
Accordingly, your request for review, seeking reversal 
of the Assistant Regional Director's dismissal of the 
instant petition, is denied.

Sincerely,

- 2 -

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U . S .  D E P A R T H E N T  OF LABOR
LABOR-MANACEMENT SERVtCKS ADMINISTRATION

R E O IO N A C  O F n c C

June 17, 1975

Mr. Lloyd Todd, President 
Public Employees, Local 1110 
520 S. Virgil, Suite 206 
Los Angeles, California 90026
Dear Mr. Todd:

R O O M  9 0 6 1 , F E O E R A C  B U IL D IN G  

4 3 0  G O L D E N  G A T E  A V E N U E .  B O X  3 8 0 1 7  

S A N  F R A N C IS C O . C A L IF O R N IA  9 4 1 0 2

Re; Naval Support Activity, 
Long Beach -
Public Employees, LU 1110 
Case No. 72-5267

This is to inform you that further proceedings with respect to the peti­
tion in the subject matter are not warranted. On the basis of the in­
vestigation, it has been determined that the claimed unit, namely em­
ployees of the Commissioned Officers Club and the Chief Petty Officers 
Club, does not appear to constitute an appropriate unit.

Our investigation discloses that a substantial number of nonappropriated 
fund ^ployees in the Special Services Group were not included in the 
petitioned for unit. It was noted that these employees are covered by 
the same overall supervision, and share common personnel policies and 
practices administered through a centralized personnel office with em­
ployees in the petitioned for unit. Further, employees of these three 
nonappropriated fund groups composing the Naval Support Activity share 
common reduction-in-force and grievance procedures and have some inter­
change of employees in their operations.

In sii^lar circumstances, the Assistant Secretary has concluded that 
certain claimed employees did not possess a clear and identifiable com­
munity of interest separate and distinct from other unrepresented NAF 
employees and that to separate the claimed employees from others whom 
they share a community of interest would effectuate an artificial divi­
sion among the employees, resulting in a fragmented unit which would 
not promote effective dealings and efficiency of agency operations. In 
this regard, see Assistant Secretary Decisioh No. 505. U. S. Armv Air 
Defense Center, Nonappropriated Funds, Fort Rliss, Texas. In view of 
the foregoing, and since the parties have indicated they have no addi­
tional information which is relevant and material to the issues herein, 
it is concluded that further proceedings are not warranted at this timL
I am, therefore, dismissing the petition.

Pursuant to Section 202.6(d) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary for Labor-Management Relations, Atten­
tion: Office of Federal Cabor-Management Relations, U. S. Department 
of Labor, 200 Constitution Avenue, N.W., Washington, D,C. -20216, A 
copy of the request for review must be served on the undersigned 
Assistant Regional Director as well as the Activity and any other 
party. A statement of service should accompany the request for re­
view.
The request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of business on June 30, 1975.

Sincerely,

Gordon M. Byrholdt
Assistant Regional Director/LMSA

-  2 -
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U.S. DEPARTMENT OF LABOR
OpncE OF THB A s s i s t a n t  S e c r e t a r y  

WASHINGTON

Mr. Edward A. Coleman 
NationaJ. Representative 
National Association of 
Government Employees 

Local RU-2 
310 Mimosa Road 
Portsmouth, Virginia 23701

588

Re; Supervisor of Shipbuilding
Conversion and Repair, U.S.N. 
Case No. 22-595*̂ (0̂ )

Dear Mr. Coleman:
I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director's dismissal of the 
subject complaint alleging violation of Section 19(a)(3) of the 
Executive Order.

Under all of the circumstances, I find, in agreement with 
the Assistant Regional Director, and based on his reasoning, 
that further proceedings in this matter are.unwarranted inas­
much as a reasonable basis for the complaint had not been 
established. In this regard, it was noted particulsirly that 
there was no evidence that the employees allegedly involved in 
the solicitations on behalf of the International Federation of 
Professional and Technical Engineers (IFPTE) were either mana­
gerial or supervisory personnel, or that the Respondent aided 
or encouraged their alleged solicitations.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of the complaint, 
is-denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

ijS IT E D  S t a t e s  d e p a r t m e n t  c f  L a b o r
LABOR M A N A G EM EN T SERVICES A D M IN IS T R A T IO N  

R EG IO N A L O F F IC E  
1 ^ 1 2 0  GATEW AY B U IL D IN G  

3 3 3 3  MARKET STREET

pMILAOeUPHIA. PA I»I04 TtUCPMONE 2IS.S97-II34

United States Navy 
Supervisor of Shipbuilding, 
Conversion and Repair 

Case No. 22-5954(CA)

July 1, 1S75

Mr, Edward A. Coleman Re:
National Representative 
National Association of Government 

Employees, Local R4-2 
310 Mimosa Road 
Portsmouth, Va, 23701

(Cert. Mall No. 701660)
Dear Mr. Coleman:

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been Investigated and considered 
carefully.

It does not appear that further proceedings are warranted Inasmuch 
as a reasonable basis for the complaint has not been established.

For tlic puLpose. of this letter, i 
to be provable:

am assuming the following facts

On April 4, 1975, two employees of Respondent, Morgan and 
Spurgeon, neither of whom is a management or supervisory 
employee, were observed soliciting membership from other 
employees for membership in a labor organization. International 
Federation of Professional and Technical Engineers (IFPTE).
This was done during work hours. Luther Credle, a Local 
President of your organization. Informed Mr. McGowan, Labor- 
Management Relations Officer of Respondent, of the activities of 
Morgan and Spurgeon.
On April 5, 1975, Morgan spoke to an employee soliciting 
his support.
On April 7, 1975, an employee told Supervisor Harry Hlles 
that Morgan had spent a couple of hours during duty time 
soliciting authorization signatures. Hlles told Morgan 
to leave the d_partment.
On April 8, 1975, Credle went to McGowan and asked him 
to restrain Morgan and Spurgeon from soliciting during 
work time.

152



2. 3 .

On April 9, 1975, before work time, Morgan was 
soliciting signature. The supervisor called Morgan 
into his office and spoke to him.

On April 10, 1975, Credle met with the Commanaing Officer 
and told him that Morgan and Spurgeon were soliciting 
signatures and authorization cards on government time 
and work areas.
On April 15, 1975, Morgan was seen soliciting the signa­
ture of an employee during work hours.

On April 22, 1975, Morgan and Spurgeon were seen soliciting 
signatures during work time.
On April 24, 1975, Morgan was soliciting a signature from 
an employee on work time but not in a work area.

Morgan and Spurgeon were counseled by representatives of 
Respondent with respect to their activities. On M^arch 24,
1975, a memorandum was issued to all management and 
supervisory personnel with respect to advising them of 
\mion solicitation guidelines; and on April 18. 1975, 
employees and supervisors were instructed on soliciting 
guidelines.

On May 6, 1975, the LFPTE filed a representation petition requesting an 
election among the employees in a unit represented by your organization. The 
evidence fairly shows that Morgan and,Spurgeon were soliciting on behalf of 
the IFPTE. You filed a charge on April 25, 1975 and a complaint on May 29,
1975.

You alleged by the conduct described above that the Activity violated 
the Executive Order. However, no claim is made and no evidence is found that 
these employees were supervisory or managerial. Section 19(a)(3) says that, 
"Agency management shall not sponsor, control or otherwise assist a labor 
organization." It is clear that there is no evidence to indicate that the 
Respondent is sponsoring or controlling the IFPTE with respect to assisting 
a. labor organization, I must consider whether the measures taken by Respondent 
were reasonable in the context of the organizational activities of the two 
employees.

Employees who are involvea in a representation campaign, especially one 
in which an incumbent union is being challenged, often act and react in a way 
which transcends propriety and the work rules of the shop or employment area in 
which they work. To hold the employer responsible for the acts of its employees

which go outside the rules and regulations governing the employer/employee 
relationship, the evidence must show an egregious set of circumstances in 
which the employer is manifesting an open esposual for one organization by 
granting privileges to said organization while denying the same to another 
or otherwise creating a situation in which one labor organization is assisted 
in securing representation status. The facts described above fall short 
of such a situation. The evidence shows that only two employees were involved 
in about seven incidents; these employees were ejected from work areas when 
their improper solicitation was brought to the attention of supervisors; the 
offended employees were counseled to refrain from such activities; and 
employees and supervision were notified of proper solicitation methods. I 
find in these circumstances a lack of evidence from which to conclude that 
the Respondent was assisting the IFPTE.

I find, therefore, that there is no reasonable cause to believe that 
a violation is occurring and that a Notice of Hearing should be issued. I 
am, therefore, dismissing the complaint.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the 
Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, Washington,
D.C. 20216. A copy of the request for review must be served upon this office 
and tne Respondent. A statement: of ser/ice should acccspany the request 
for review. Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be r^iceived by the 
Assistant Secretary not later than the close of business July 16, 1975.

Sincere^ yours

Kenneth L. Evans 
Assistant Regional Director for 

Labor-Management Services

bcc:

Mr. Donald Hammer
Labor-Management Relations Specialist 
Regional Office of Civilian Manpower Management 
Department of the Navy 
Norfolk, Va. 23511

(Cert. Mail No. 701661)
Dow E. ^falker, AD/WAO 
S. Jesse Reuben, OFLMR
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Mr, John Uelm, Staff Attorney 
National Federation of Federal 

Siaployees 
1737 II Streotr .V.iV. 

i/cishington, D . C .  20006 ^

5 8 9

Re: Veterans Administration Hospital 
Hontrose, .Vet/ York 
C a s e  iVo. 30-6096(^0

Dear Hr. EqIiq:

I have considered carefully your request for review 
seeking^ r e v e r s c i l  o f  the A s s i s t a n t  Regional Director's 
Report and Findings on Petition for Ainendment of Pcscognition 
in the abo'^e-nazaed case,

Xn agreement with the Assistant Regional Directorr and 
based on his reasoning, I find that the subject petition 
for anendztent- of recognition is the appropriate vehicle 
to charnge the affiliation of the recognized exclusive 
representative from the United Brotherhood of Carpenters 
and Joiners f AFL-CIO', to the American Federation of 
Covernnent Employees, AFL-CIO, and that the evidence 
established that the Petitioner met each of the standards 
for changing the affiliation of an exclusive representative 
as set forth in Veterans £Ldi2inistration Hospital, *>rontrose, 
New York, A/SLrlR .Vo. 4^0 • In addition, it was noted that 
the National Federation of Federal Employees lacked 
standing to intervene in this natter since it offered no 
evidence  t h a t  t h e  proposed amendnent would cover any 
employees it currently represents on an exclusive basis»
Xn this regard, see Section 202•5(e) of the A s s i s t a n t  

Secretary * s liegulations,

Accordingly, your request for review, seeking reversal 
of the A s s i s t a n t  I^egional Director * s Report and Findings 
on Petition for Atnondment o f Recognition, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachaesxt

TJHITfiD STATES DEPARTMENT OP LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR̂ ÂNAGEMENT RELATIONS

VETERANS AIMINISTRAriON HOSPITAL 
MONTROSE, NEW YORK

Activity
and

AMERICAN FEDERATION OP GOVERN­
MENT EMPLOYEES,
LOCAL 2W|0, APL-CIO

Petitioner

Case No. 30-6096(AC)

REPORT AND FINDINGS

PETITION FOR AMENIH4ENT OP RECOGNITION
Upon a petition for amendment of recognition filed in accordance with 
Section 202.2(c) of the Regulations of the Assistant Secretary, the iznder- 
signed, after posting notice of petition, has completed his investigation 
and finds as follows:
Exclusive recognition was granted imder Executive Order IO988 to the Montrose 
Bnployees Union Council, which consisted of the United Brotherhood of Car­
penters and Joiners, Local 214+0, APL-CIO, and Local 1?8, Hotel, Restaurant 
and Bartenders International Union. In December of I966, the Activity executed 
a negotiated agreement with the Carpenters covering a unit of all of the 
Activity’s Wage G:̂ de employees. The Petitioner proposes to amend the 
recognition granted the Carpenters to reflect ei change in the affiliation 
of the recognized exclusive representative from the Carpenters to the American 
Federation of Government Employees, APL-CIO,
The Petitioner had previously sou^t to amend the recognition in question 
via a petition filed on May 17 > 197U and docketed under the number 30-5553 (AC). 
On July 31, 1974, I issued a Notice of Hearing on Amendment of Recognition 
on the matter, and a hearing was duly conducted. On December 30, 197U» 
the Assistant Secretary rendered his decision on the matter, finding- that 
the petitioner had failed to meet the minimum standards for such a change 
in affiliation in order to ensiire that the change accurately reflected the 
desires of the membership of the exclusive representative and that no 
question concerning representation existed. Accordingly, the Assistant 
Secretary dismissed the petition.
In support of its petition, the Petitioner has submitted evidence that it 
ha  ̂met each of the standards for a change in affiliation established by 
the Assistant Secretary. I have examined this evidence, and conclude that 
Petitioner has sufficiently met each of the standards.

1
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<ki IfBurĉ  28, l9TSf the National Fedezation of Federal E&qployees* Local 1119» 
solKLtted its (^position to the proposed amendment of recognition. I have 
caxeAilly conaidered the basis for this opposition and find that it is in- 
a n f f l c i e a t  t o  liar the granting of the amendment sou^t.
Acoozdiiig^, I find that the name of the exclusive representative may be 
diaiî ed, as zeqoested.
Bacnjog foond that the recognition may be amended, the parties are herel̂ y 
advised that, absent the timely filing of a request for review of the Report 
and Findings, the undersigned intends to cause the Area Director to issue an 
Afmdacnt of Becognition ordering that the recognition in question be 
dianged to reflect a change‘in affiliation of the exclusive representative 
from the TMited Brotherhood of Carpenters and Joiners, AFL-CIO, to the 
i»PTican Federation of Government BEployees, AFL-CIO.
Porsoant to Section 202.U(i) of Regulations of the Assistant Secretary, 
a party nay obtain » review of this findijig and contemplated action by 
filing a reqoest for review with the Assistant Secretary for Labor-Management 
Belatioftis, U.S. Department of Labor, Washington, B.C. 20216.
A oopy of the request for review must be served on the undersigned Assis­
tant Segianal Director as well as the other party. A statement of service 
slMxild acca^paoy the request for review. The request must contain a com­
plete statenent setting forth the facts and reasons upon \.^ch it is based 
and anst be received by the Assistant Secretary not later than the close of 
bnsiness June 12,

LABOR-MANAGEMEWT SERVICES AIMIHISTRATION

BEKJAMIN B. MADMOEP 
Assistant Regional Director 
Hew York Region

U.S. DEPARTMENT OF LABOR
OWWKM OW THB AsUKTAlTT SkMITAKY 

W A SH IN O T O N
t-30-75

590

Mr. Joseph R. Mazzeffi, Sr. 
l604 Waveltuid Avenue ’ 
Chicago, Illinois 60613

Be;

Dear Mr. Mswszeffi:..

Veterans Administratioiv 
Regional omce, 
Chicago, Illinois 
Case So. 50-13020(GA)

I have considered carefully your request for review 
seeking reversal of the Assistant Regional Director's 
dismissal of the instant complaint alleging violations of 
Section 19(a)(1) and (6) of Executive Order IIU9I, as amended.

In agreement with the Assistant Regional Director, And 
based on his reasoning, I find that further proceedings in 
this matter are not warranted inasmuch as a reasonable basis 
for the complaint has not been established.

Accordingly, your request for review, seeking revei‘sal 
of the Assistant Regional Director's dismissal of the 
complâ iit, is denied.

Sincerely,

Is the Bational Federation of Federal Employees, Local 1119, has not been 
granted any officisG. status in this proceeding, in my view, it cannot, 
file a request for review of this report and findings. However, on this 
date, I am also issuing a dismissal of the representation petition filed 
tar the Hatlonal Federation of Federal ElEployees, Local 1119, for the same 
imit and docketed under the number 30-6l09(R0). If the National Federation 
of Federal B^loyees, Local 1119, believes that the collective bsurgeiining 
a^reeoent between the Activity and the Carpenters does not bar the pro­
cessing: of its HO petition in that case, it is free to file a request for 
fofT refview of that dismissal.

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

-  2 -
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UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR MANAGEMENT RELATIONS

CHICAGO REGION

VETERANS ADMINISTRATION, 
CHICAGO REGIONAL OFFICE, 
CHICAGO, ILLINOIS,

Respondent
and Case No, 50-13020(CA)

JOSEPH R. MA22EFFI, SR.
(An Individual),

Complainant

The Complaint in the above-captioned case was filed on March 19,
1975, in the Office of the Chicago Area Director. It alleges a viola­
tion of Section 19(a)(1) and (6) of Executive Order 11491, as amended.
The Complaint has been investigated and carefully considered. It 
appears that further proceedings are not warranted, inasmuch as a 
reasonable basis for the Complaint has not been established, and I shall 
therefore dismiss the Complaint in this case.

It is alleged that the Respondent violated Section 19(a)(1) and (6) 
of the Order by its failing to consider the Complainant ’TDest qualified'* 
in performance evaluations issued on February 28, 1974, and June 27, 1974; 
the February 28, 1974 evaluation resulted in the Complainant being deter­
mined not qualified for the position of **Rating Specialist (GS 12)'*. The 
announcement indicating the filling of the position of "Rating Specialist 
(GS 12)** was dated March 12, 1974. The Complainant further alleges that 
such action on the part of the Respondent was in reprisal for his using 
approximately 103 days of authorized sick leave, and for his questioning 
activity management relative to this action on August 13, 1973. Also, 
it is alleged that performance evaluations for promotional purposes are 
improperly^discussed among the Respondent's promoting officials in that' 
leave records are taken into consideration in establishing performance 
evaluations and affixed to the evaluations.

The Area Director has reviewed the materials supplied by the 
Complainant in the Report of Investigation accompanying the Complaint, and 
finds no information to suggest that any of the alleged reprisals against 
the Complainant flô ved from his actual or presumed union activity. Indeed, 
the Complainant makes it clear that he bases no argument on such a theory. 
His Complaint appears clearly to be against the internal administrative 
procedures of the Respondent in its processing of performance evaluations;

the, only motive attributed to the Respondent by the Complainant is the 
allegation of reprisals for the taking of authorized sick leave. Again, 
no reprisals for union activity are alleged or implied. IV

Sections 203.2(a)(3) and 203.3(a)(3) of the Assistant Secretary’s 
Regulations require that both the pre-complaint charge filed with the 
Respondent and the Complaint filed with the Assistant Secretary state' 
clearly and concisely the facts constituting the alleged unfair labor 
practice. I find that no such facts have been presented or offered in 
this matter. 2/

Having considered carefully all the facts and circumstances in 
this case, including the charge, the Complaint and all information sup­
plied in the accompanying Report of Investigation supplied by the Complain­
ant, tiie Complaint in this case is hereby dismissed in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary the Complainant may appeal this action by filing a request for 
review with the Assistant Secretary and serving a copy upon this Office 
and the Respondent. A statment of service should accompany the request 
for review.

-  2  -

2/ In light of the fact that none of the activities alleged to have been 
committed by the Respondent fall within the scope of Section 19(a) of 
the Order, the Area Director, on April 16, 1975, offered the Complain­
ant an opportunity to withdraw his Complaint. The Complainant sub­
sequently* refused.

2/ Additionally, I note that, even if the issues before us could possi­
bly be construed as 19(a) violations of the Order, the filing of a 
grievance on March 11, 1974, by the Cbmplainant in this matter would 
prohibit any consideration of this case on its merits, since 
Section 19(d) of the Order states that "issues which can be raised 
under a grievance procedure may . . .  be raised under that--procedure 
or the complaint procedure . . . but not under both procedures.” 
Furthermore, the March 12, 1974 personnel announcement and February 
28 and June 27, 1974 performance evaluations occurred beyond the 
time limitations allowed by Sections 203.2(a)(2) and 203.2(b)(3) of 
the Assistant Secretary’s Regulations.

156



Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor Management Relations, Attention: Office 
of Federal Labor Management Relations, LMSA, U« S. Department of Labor, 
200 Constitution Avenue, N* W., Washington, D, C. 20216, not later than 
close of business July 1, 1975.

-  3 -

Dated at Chicago, Illinois this 18th day of June, 1975.

R.'cT. DeMarco, Assistant Regional Director 
United States Department of Labor 
Labor Management Services Administration 
Federal Building, Room 1033B 
230 South Dearborn Street 
Chicago, Illinois 60604

Attachment; LMSA 1139

/J r .  Herbert Collender, President 
Ar.erican Federation of Government 

Employees, AFL-CXO, Local 1760 
P.O. Box 626
Corona Elmhurst ̂ New York 11373

i?e.*

01975

Department of Health, Education 
and Welfare 

Social Security Administration 
Northeastern Proqra-m Center 
Flushing, Hew York 
Case No. 30-e007(AP)

591

Dear Mr. Collender:

I have considered carefully yoar request for review 
seeking reversal of the Report and Findings on Grievabilitij 
of the Assistant Regional Director in the above-named case..

In agreement with the Assistant Regional Director, I 
find that the instant grievance, involving the distri­
bution of a handbill and its contents, pertains to matters 
concerning the interpretation and application of the 
parties' negotiated agreement and, thus, is grievable 
under such agreement. In reaching this concluslpn, I 
reject the contention that Article 0, Section (a) of 
the agreement governs only material posted on bulletin 
boards. Thus, it is noted that Article 8, Section (a.) 
expressly provides that, "The Council further agrees 
that their literature distributed on Program Center premises 
will not contain any language which will malignr the 
character of any individual employee." (Emphasis added.) 
Further, in this regard, I find no indication either in 
Article 3, Sectix>n (b) (6) or Article 4,. Section (a) 
of the agreement which restricts the applicability of 
such pro,visions to literature displayed on bulletin 
boards.

Accordingly, your request for reviewj. seeking reversal 
of the Assistant Regional Director*s Report and Findings 
on Grievability,,is denied.
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- 2 - UiriTilD STATES DEPARTMCl'W CF LA*BOR 
BEFORE TH£ 'ASSISTANT stCRETAPT̂  FOR .LABOR-MANAGEr'iEtn! RELATIONS

Pursuant to Soction 205.12 of the Assistant Secretarg’s 
Regulations, the parties shall notify the Assistant Regional 
Director for Labor-Management Services, U,S^ Department 
of Labor, in writing, 20 days from the date of this decision 
as to what steps have been taken to comply herewith. The 
Assistant Regional Director's address is Room 3515, 1515 
Broadway, New York, New York 10036.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Sewretary of Labor

Attachment

Bureau of Retirement and Survivors 
Insurance
Northeast Program Center 
Social Security Administration 
Department of Health, Education 
and Welfare

Activity - Applicant
and

Local 1760
American Federation of Government 
Employees, AFL-CIO

Labor Organization

Case No. 30-600?

REPORT AMD FINDINGS OK GRIEVABILITY
Upon application for decision on grievability having been filed in accordance 
with Section 20$ of the Regulations of the Assistant Secretary, the under­
signed has con5>leted the investigation and finds as follows;
Local 1760, American Federation of Government Boaployees, AFL-CIO, herein­
after referred to as AFGE or the Respondent, is the exclusive representative 
of a \anit of all non-supervisory employees of the Northeastern Program Cen­
ter, hereinafter referred to as the Activity or the Applicant. AFGE and the 
Activity are parties to the Master Agreement between the National Council of 
Social Security Payment Center Locals and the Bureau of Retirement and Survi­
vors Insurance of the Social Security Administration. The Agreenent became 
effective on March 15, 197U, and is currently in effect.
On December 197U» the Activity filed a written grievance wijh AFGE under 
the girievance procedure contained in the negotiated Agreement. By memoran­
dum dated December 13, 197U, AFGE informed the Activity that it did not con­
sider the matter to be grievable. Thereafter, on January 2l̂, 19751 the 
Activity filed the instant application.
On October 30, 197Ui at approximately 3:00AM, the Program Center receive^ a 
bomb threat. The AFGE apparently was not satisfied with the manner in wriich 
mai^ement handled the threat, and it issued a handbill which it distributed 
on'and about the Program Center premises on October 30, 197i|. The handbill, 
which was printed on the union's letterhead, was entitled "Bombs and Busi­
ness as Usual", and undertook to criticize particularly the conduct of 
Pasquale F. Caligiuri, Regional Representative. The handbill was signed by 
Herbert Collender, President of Local I76O, and Jim O'Leary, Vice President 
for Grievances.
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The relevant sections of the Master Agreement, which formed the basis of 
the Applicant’s grievance, are as follows:

Article 8 - Section a - The Bureau agrees that 
bulletin board space shall be made available in 
designated areas of the Program Center for the 
display of Local literature, correspondence, 
notices, etc., as well as all official publica­
tions of the Council or the National Office of 
the American Federation of Government Employees.
The Council agrees that such literature will not 
contain items relating to partisan political 
matters or propaganda against or attacks upon 
individuals or activities of a Program Center, 
the Bureau, the Social Security Administration, 
or the Federal Government. The Council further 
agrees that their literature distributed on Pro­
gram Center premises will not contain any language 
which will malign the character of any individual 
employee. Any allegations of violation of this 
Section will be made the subject of a prompt 
meeting between the Local and the Program Center.
Article U - Section a - The Council f\irther agrees 
that its representatives and representatives of the 
Local will consistently strive to improve communi­
cations between employees and supervisors, promote 
true efficiency of the Program Centers by elimina­
ting inequities and increasing the morale of em­
ployees. Such efforts will be focused on the goal 
of making each PTOgram Center a bet.ter place to 
W023c.
Article 3 - Section b(6) - Management officials 
of the Agency retain the rights in accordance with 
applicable laws and regulations - ...

To take whatever actions may be necessary 
to carry out the mission of the Agency 
in situations of emergency.

It is understood that the provisions of this Article 
shall not nullify or abrogate the rights of em­
ployees or the Council to grieve or appeal the 
exercise of the management rights set forth in this 
Article, subject to appropriate appeal and grievance 
procedures established by law, regulations, and 
this agreement.

I have carefully examined the documentation and evidence submitted, as
-  2 -

well as the applicable clauses of the Master Agreement, and conclude that 
the issue can best be resolved through the grievance procedure contained 
in Article 28 of the Agreement. In reaching this conclusion, I note 
that the Respondent has not submitted a response to the Application, nor 
has any statement of position or supporting evidence on the issues raised 
by the Apjplication been furnished by the Respondent. Thus, the Applicant 
has advanced an \mrefuted interpretation of the scope of Article 28,
Section g. That Section reads, in pertinent part, as follows:

•'Program Center level disagreements over the interpretation 
or application of this Agreement may be submitted in 
writing by the Local President directly to the Director of 
Management or by the Director of Management directly to the 
Local President..." •

Management, in its grievance, has alleged that the contents of the handbill 
and its distribution violated three specific Articles of the negotiated 
agreement. First, the grievance alleged a violation of Article 8 in that 
the handbill contained a direct attack upon the character of the Regional 
Representative. Second, a violation of Article k was charged in that by 
publishing the handbill, AFGB thereby lessened communications between em­
ployees and management and adversely affected the morale of the employees. 
Third, the grievance alleges that the AFGE violated Article 3 in that the 
use of the handbill as a vehicle of protest to an exercise of management 
rights ignored a responsibility to use grievance or appeal procedures to 
effect such a purpose. In its application for a decision on grievability 
the Activity has taken the position that the AFGB handbill constitutes 
the type of communication envisioned to be within the coverage of Article 
8 of the Agreement, and further, that a dispute over the contents of such 
a communication should be considered a proper subject for a grievance.
In addition, it is the Applicant's position that the cited Sections of 
Articles i| and 3 govern the action by AIGE in distributing the handbill.
In my view, the language of the relevant clauses of the Agreement appear 
to be clear and unambiguous in their application to the facts (;ontained 
in the instant dispute. Thus, Article 8 covers the broad category,
“Local literature, correspondence, notices, etc.", without qualification, 
and I have no alternative but to conclude that the AKJE handbill in 
question falls within the scope of such language. Likewise, I car. find 
nothing in the language of either Article 1+ or Article 3 which could be 
construed to limit the applicability of either Article to specific 
actions or conditions. On the contrary, these two Articles, which deal 
with the rights of the \mion and manaigement respectively, appear merely 
to constrain the actions of the paurties to certain broadly defined goals 
and procedures to be used in governing the ongoing collective bargaining relationship.
Under all of the circumstances, and without passing on the merits of the 
Applicant's grievance, it appears that the issue'of whether the contents

- 3 -
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or the distribution of the AIOE handbill is in violation of certain 
provisions of the Agreement is a matter of the interpretation or applica­
tion of the above cited Articles. I, therefore, conclude that since the 
Agreement provides a means by which such a dispute may be resolved, it 

serve the purposes of the Executive Order to direct the parties to 
resolve the dispute throiigh the negotiated grievance procedure contained 
in Article 28 of the Master Agreement.

Pursuant to Section 205.6(b) of the Assistant Secretary’s Regulations, an 
aggrieved pairty may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy 
served upon me and each of the parties to the proceeding and a statement of 
service filed with the request for review.
Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secre­
tary for Labor-Management Relations, ATT: Office of Peder^ Labor-Management 
Relations, U.Si Department of Labor, Washington, D.C. 20216, not later than 
the close of business June 11, 1975*
In the event no appeal is taken from this ruling, pursuant to Section 205.12 
of the Executive Order's Rules and Regulations, the parties will notify the 
undersigned in writing as to what action they have taken to comply with this 
decision by June 30, 1975*
If this decision is appealed to the Assistant Secretary and my decision is 
affirmed, the parties will notify the undersigned of what action they have 
taken to comply with this decision thirty (30) days from the date of the 
Assistant Secretary's letter advising the parties of his decision.

DATED: May 29, 1975
BENJAMUr B. NAUMOFP 
Assistant Regional Director 
New York Region

9-30-75

U.S. DEPARTMENT OF LABOR
O fm cb o p  t h e  Assistan t  S ecrbtary

W A SH IN G T O N

Mr. James W. Dodd 
Second Vice President 
National Federation of 
Federal Employees 

85^ Rush Street 
Chicago, Illinois 6061I

592

Re: General Services Administration 
Region 5
Chicago, Illinois 
Case No. 50-13011(CA)

Dear Mr. Dodd:
This is in connection with your request for review seeking 

reversal of the Assistant Regional Director's finding that the 
subject complaint filed in the above-named case was untimely.

In agreement with the Assistant Regional Director, I find 
that the instant complaint is procedurally defective in that 
it was filed untimely. Thus, the alleged unfair labor practice 
occurred on July 2, 1973 j more than six months prior to the 
date the pre-complaint charge in this matter was filed and more 
than nine months prior to the date the subject complaint was 
filed.' Under these circumstances, I find that the pre-complaint 
charge and the complaint herein did not meet the timeliness 
requirements of Sections 203.2(a)(2) and 203.2(b)(3), respectively, 
of the Assistant Secretary's Regiilations.

Accordingly, the merits of the subject case have not been 
considered and your request for review, seeking reversal of the 
Assistant Regional Director's decision dismissing the con̂ lalnt, 
±s' denied.
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Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment



nNITEB STATSS DEPARTM3MT OF UBOR 
B5F0HE THS ASSISTAHT SECRETART FOR UBOR^NAGEMENT REUTIONS 

CHICACO REGION
CENERAI, SERVICES ADMIHISTRATIOH, 
R3GI0N 5,
CHICAGO, lUJHOIS,

Respondent
and Ca«e No. 50-1301l(CA)

LOCAL 739,
N/iTIONAL FSDSRATION OP 
FSDSHAL EMPLOYEES ,

Complainant
The Complaint In the ahove-captloned case was filed on February 12,

1975 f in the Office of the Chicago Area Director, It alleges a violation 
of Section 19(a)(6) of Executive Order llU91f as amended. The Cciaplaint 
has heen investigated and carefully considered. It does not appear that 
further proceedings are warranted, inasmuch as the Complaint has not been 
ttimely filed pursuant to Section 203.2(a)^2) and (b)(3) of the Assistant 
Secretary’s Regulations. This section rel̂ iires that the pre-complaint 
charge must be filed within six (6) months of the occurrence of the alleged 
unfair labor practice and that a complaint filed with the Assistant 
Secretary be filed within nine (9) months of the occurrence of the alleged 
unfair labor practice or within sixty (60) days of the service of a 
Respondent's written final decision on the charging party, whichever is 
the shorter period of time.

It is alleged that the Respondent violated Section 19(a)(6) of the 
Order by falling to consult and confer with the exclusive representative 
concerning certain matters relating to the safety of the Towveyor Crew 
at the activity's South Pulaski Road warehouse location.

Attachments to the Complaint cite June 11, 1973> as the date of 
the original grievance filed against the Respondent by the labor organization. 
Investigation reveals that as a consequence of the filing of a grievance 
a meeting was held on July 2, 1973 > and >/as attended by local union 
President T-Ir. Uapoleon Bonaparte and management representatives in order 
to attempt to resolve the grievance. According to a letter dated July 5f 
1973f from I4r. W. B. Morrison, Regional Commissioner of the Public 
Building Service, General Services Administration (GSA), addressed to 
Fir. Bonaparte, procedures were established and safety practices initiated 
at the July 2, 1973 meeting to reduce accident risks on the Towveyor, 
According to this letter, the union expressed agreement and the matter was 
settled. The Area Director's investigation has determined that 
I*Ir. Bonaparte is in agreement that the Jtxly 2, 1973» meeting resolved 
the union grievance and that the union took no additional action following 
this to pur??u0 the initial safety complaint.

The Complainant, James V/illiam Dodd, Second Vice President and 
Safety Inspector for the labor organizaUon, states that the above- 
described meeting was closed to him, even though he stated to activity 
management and labor organization officials that he was designated as 
the official representative, of the Towveyor Crew and thus had an interest 
in the grievance proceedings, l/

The Complairtant further maintains that as a result of a letter dated 
September 11, 19YUi which he addressed to Mr. Harold A. Jaderborg, Chief 
of the Building Management Division, GSA, concerning his desire to continue 
the processing of the June 11, 1973i grievance, management officially 
notified him on September 20, 197U, that Mr. Dodd personally could not 
confer or consult with the activity regarding the Towveyor Crew grievance. 2/

However, the September 20, 197U> letter of Respondent supplied by 
Mr. Dodd in his Report of Investigation attached to the Complaint makes 
no reference to such a mangement position. Instead, the letter states that:

1. a grievance must state the exact nature of the offense and 
remedial action reqtilred;2. the letter did not follow the proper form in the grievance 
procedure in that it was not addressed to the proper party;

3# the charge was untimely in that it was filed after the 30-day 
limit on filing had lapsed.

In response to the September 20, 191h$ activity letter Mr. Dodd filed 
a pre-complaint charge on October 29, 197k$ in which he stated that the 
Towveyor Crew was working under hazardous conditions and thois the union 
grievance of June 11, 1973» ha^ not, in fact, been resolved. Further, 
there is a reference to the meeting being closed to Mr. Dodd.

Page 2

1/ Investigation reveals that on July 3» Towveyor Crew members E.
Sama, J. Vf. Thompson and E. Gray signed a letter addressed to local 
union President Bonaparte, The letter stated that they vdshed to 
have Dodd present to represent them, in what they considered to be their 
then current ^ievance, as it appears the members of the Towveyer 
Crew were not satisfied with the labor-management settlement of the 
grievance established at the July 2, 1973t meeting and attempted to 
continue the proceedings with the aid of Mr. Dodd.

2/ The time lapse between the July 2, 1973 meeting date and Mr. Dodd's 
September 11, 197U letter to the activity can only be explained by 
Mr. Dodd's delay in his processing of this matter.
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Pa^e 3 Page 4

Based upon the procedural rcqulrenents relating to timollnesa 
(appropriate citiations offered above), I find this Complaint is untimely 
filed in that if date the initiation oC the 19(a)(6) Complaint is taken 
as July 2, I973 (the date of the meeting between the local union president 
and activity management representatives held pursuant to the July 11,
1973 labor organisation grievance) there is no doubt but that the Complaint 
is untimely given a Chicago Area Office filing date of February 12, 1975* 
Additionally, Mr. Bodd*s pre-complaint charge of October 29, I97U is 
also untimely relative to the July 2, 1973i meeting date. 3/ 
be emphasized that Mr. Dodd’s complaint centers abou,t his position 
that only his presence at a grievance procediire meeting would serve in 
l^itimizing that procedure because of his position as safety inspector 
and his familiarity with Tovrveyer Crew circumstances, I am, how*2ver, 
satisfied that the local union presideit saw fit not to request Mr. Dodd’s 
presence at the meeting in question. No evidence has been established 
to indicate the denial of activity management in this regard.

Secondly, another procedural flaw is evident in that a grievance 
procedure was initiated. The original grievance was filed on June 11,
1973« Accordingly, the union conferred with management on July 2, 19731 
and reached a solution, thus resolving the grievance. Such resolution 
is confirmed by the union President Bonaparte. Section 19(d) of the 
Order states that "issues which can be raised under a grievance pirocedure 
may, in the descretion of the agrieved party, be raised -under that 
procedure or the complaint procedure . • . but not under both procedures*'*

I djn, therefore, dismissing the complaint in this matter.
Having found the Complaint to be untimely, I find it unnecessary 

to pass on the merits of the 19(a)(6) allegation.
Pursuant to Section 203.8(c) of the Regulations of the Assistant 

Secretary the Complainant may appeal this action by filing a request for 
review with the Assistant Secretary and serving a copy upon this Office 
and the Respondent. A statement of service should acconpany the request 
for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor• Management Relations, U. S. Department 
of Labor, 200 Constitution Avenue, N. W., Washington, D. C. 202X6, 
not later than the close of business June 19, 1975,

Doited at Chicago, Illinois, this 6th day of June, 1975.

Stephen F. VtJeroutek 
Acting Assistant Regional Director 
United States Department of Labor 
Labor Management Services Adainistration 
230 South Dearborn Street, Roon 1033B 
Chicago, Illinois 60604

Attachment: LMSA 1139

2/  If one were to fix the date of the alleged unfair labor pirr.ctice as 
September 20, 197U* (the date of activity management’s letter allegedly 
denying Mr. Dodd attendance at a grievance meeting representing 
Tovrveyer Crew employees) the procedural limitations relating to 
timeliness would still apply. However, as above noted, the September 20, 
197U#letter cannot be construed as a denial.
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10-21-75

U.S. DEPARTMENT OF LABOR
0P P 1O C  o r  THK a s s i s t a n t  SC C ftC T AnY

WASH1NC3TON

Mr. Perry Walper
Chief, Laior Relations Section
National Ocean Siirvey, National
Oceanic and Atmospheric Administration 

U, S. Department of Commerce 
Rockville, M^land 20852

59̂

Re: National Ocean Survey, NOAA 
Department of Commerce 
Case No. 22-588o(AP)

Deeu: Mr. Walper:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's Report and Findings 
on Grievability or Arbitrability in the above-captioned case, 
wherein he found that the issue raised in the subject grievance 
was arbitrable under the terms of the parties' negotiated agree­
ment and the provisions of Executive Order Uh 91, as amended.

Under all of the circumstances, I find that the instant 
case raises relevant questions of fact which can best be resolved 
on the basis of evidence adduced at a hearing. Thus, while the 
parties appear to agree that the subject grievance, which concerns 
a request for payment of quarters allowance, involves the inter­
pretation of certain provisions of the Agency’s Finance H^dbook, 
they disagree as to whether matters involving the provisions of 
the Handbook axe subject to the negotiated grievance and arbi­
tration procedures. Thus, the Activity contends, contrary to 
the Applicant, that it did not intend to gubject questions involv­
ing Agency Regulations, including those published in the Finance 
H^dbook, to resolution through the negotiated grievance and 
arbitration procedxires. Under these circumstances, it was 
concluded that the parties should be afforded the opportunity 
to present any evidence and arguments they may have concerning 
.vrtiether grievances involving Agency Regulations, including those 
Regulations set forth in the Finance H^dbook, were intended to 
be resolved through the negotiated grievance and arbitration 
procedures. In this connection, any additional evidence and 
arguments should include the past practice of the parties, any 
special meaning attached to words and phrases in the agreement j

and any other matters concerning the relationship between the 
agreement in question and laws, regulations and the Order which 
the parties believe will aid in the resolution of the instant 
matter.

Accordingly, your request for review is granted and the 
instant case is remanded to the Assistai\t Regional Director for 
issuance of a notice of hearing.

Sincerely,

-  2  -

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

NATIONAL OCEAN SURVEY 
NOAA, DEPARTMENT OF COMMERCE

Activity

and Case No. 22-5880(AP)

NATIONAL MARINE ENGINEERS 
BENEFITIAL ASSOCIATION

Applicant

REPORT AND FINDINGS 
ON

GRIEVABILITY OR ARBITRABILITY

Upon an application for Decision on GrievabHity or Arbitrability 
having been filed in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed his investigation and 
finds as follows:

On November 4, 1974, a grievance was filed by Wilford A. Dixon, on 
behalf of himself and three other employees requesting quarters allowance 
for weekends regardless of work status when their vessel is 
The grievance was filed‘pursuant to the collective ^^’̂ Saining^reem 
between the National Marine Engineers SNational Ocean Survey, National Oceanic & Atmospheric Administration, U.S. 
Department of Commerce (NOAA). Section 7 of the contract
and sets up the procedure for their handling. Section 2(a) of the contract 
says in part:

**In the administration of all matters covered by the 
Agreement, officials and employees are governed by 
existing or future laws, regulations of appropriate 
authorities...”

The grievance filed by Mr. D i x o n  progressed.through the consideration

of the grievance committee, a part of the contract's grievance machinery.
The grievance committee found,

*'It waff the opinion of the majority of the committee 
that the intent of the agreement was not to provide 
allowances for the grievants while ashore in an off- 
duty status,**

The grievance committee went on to say that ^
reading of the contract that quarters’ allowance could be Provided ^ e
grievants but that it had never been suggested ^  ^^^^rNOAAor union that such allowances were permitted and, in addition,
Financial Handbook, Chapter 13, Section 6(h), which was a part of the agreement 
between the parties, denied such payment.

On March 21, 1975, MEBA filed its application asserting that the 
grievance sought to be arbitrated was,

"The grievance initially filed on November 4, 1974 seeks 
quarters allowances for weekends for engineer officers employed 
on vessels of the agency when the vessels are xn shipyards 
during weekends and the officers in question are not actually 
performing work for the agency.**

The Agency asserts as a defense to arbitration,
"The grievance committee...found an express denial of the 
entitlement which the grievants seek based on the NOAA 
Finance Handbook, Chapter 13, Section 13-06, No.-2H. The 
present union agreement between NOS and I4EBA is silent 
with regard to the payment of quarters allowance to personnel 
•Ashore in an off-duty status* and since official NOAA/NOS 
policy as evidenced in the above referenced section of the 
NOAA Finance Handbook specifically denies such payment, we 
feel that payment would violate a .published agency regulation 
in existence at the time the-union agreement was approved and 
therefore be in violation of Section 12(a) of Executive Order 
11491.**

The union contends that the grievance seeks interpretation of the 
contract between the parties and, therefore, arbitration of the issue is 
mandated. The Agency argues, on the other hand, that since the agreement 
incorporates Agency regulations, and the NOAA Finance Handbook prohibits 
payment as requested by the grievance, the matter is not subject to arbi­
tration.
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The position of the Activity essentially is that the regulations 
of the Agency which are incorporated into the contract demonstrate that 
the grievance has no merit and to pay the allowances would violate Agency 
regulation. Since this is so, the matter is not grievable. I cannot 
consider, however, whether the grievance has merit, only, whether it may be 
arbitrated pursuant to the contract. There is no evidence that the regulations 
apply to the specific situation raised by the grievance. Ther is nothing 
in the contract nor the NOAA Finance Handbook which stipulates that the 
grievance in question may not be arbitrated only that it may not have merit.
I conclude that the grievance is subject to the negotiated grievance procedure 
and may be arbitrated pursuant to the collective bargaining agreement.

Pursuant to Section 205.6(b) of the Assistant Secretary's Regulations, 
an aggrieved party may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy served 
upon me and each of the parties to the proceeding and a statement of service 
filed with the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U.S. Department of Labor, Office 
of Federal Labor-Management Relations, Washington, D.C. 20216. A copy of 
the request for review must be served on the undersigned Assistant Regional 
Director as well as the other party. A statement of service should accompany 
the request for review. The»request must contain a complete statement setting 
forth the facts and reasons upon which it is based and must be received by the 
Assistant Secretary no later than the close of business June 9, 1975.

KENNETH L. EVANS, Assistant Regional 
Director for Labor-Management Services

Philadelphia Region
Labor-Management Services Administration

DATED: May 23, 1975 
Attachment: Statement of Service

U.S. DEPARTMENT OF LABOR
Omcm or the AssianrANT sccmctary 

W A SH IN G TO N

10-21-75
594

Mr. Peter Evans 
National Representative 
American Federation of Government 
Employees 

k3h7 South Hampton Road, Suite 110 
Dallas, Texas 75237

Re: Defense/Air National Guard 
C^p Mabry 
Austin, Texas 
Case No. 63-5603(CA)

Desup Mr. Evans:
I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director's dismissal of the 
complaint alleging violations of Section 19(a)(1) and (6) of 
Executive Order IIU9I, as amended.

In agreement with the Assistant Regional Director, I find 
that further proceedings in this matter are unwarranted. In 
reaching this determination it was noted particularly that the 
alleged unilateral change in the Activity’s grievance pro­
cedure, which forms the basis for the instant complaint, occurred 
on March 15, 197il-, and while the Complainant filed a timely 
pre-complaint charge on September 5, 197̂ , it did not file the 
instant complaint until April 2l+, 1975, more than nine months 
a:fter the alleged unilateral change in the Activity’s grievance 
procedure. Thus, the complaint did not meet the timeliness 
requirements of Section 203.2(b)(3) of the Assistant Secretary's 
Regulations.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of the complaint, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

911 WALNUT STREET -  ROOM 2200

816-374^131

July 2, 1975
O ffic *  o f  

T h e  Reslona! A d m ln lttra to r
Kansas City, Missouri 64106

In reply refer to: 63-5603(CA) 
Defense/Air National Guard 
Camp Mabry, Austin, Texas/ 
Texas Air National Guard AFGE 
Council of Locals

Mr. Pete Evans, National Representative 
American Federation of Government Employees, AFL-CIO 
A347 South Hampton Road, Suite 110 
Dallas, Texas 75237 C e r t i f ie d  M a il  #212658

Dear Mr. Evans:
The above-captioned case alleging violations of Section 19(a) of Executive 
Order 11491, as amended, has been investigated and considered carefully.
It does not appear that further proceedings are warranted inasmuch as 
a reasonable basis for the complaint has not been established.
Section 203.6(e) of the Regulations of the Assistant Secretary places 
the burden of proof at all stages of the proceeding upon the Complain^t. 
Although you were afforded additional opportunity to submit evidence in 
support of the allegations, none has been received.
In this regard. You have not established that AGTEX Supplement 1 to TPP 904 
Appendix H paragraph 3i constitutes a substantive change in worMng con­
ditions or an established practice. It appears, rather, that this 
supplement is simply a restatement of policy issued as early as August 1971. 
In addition, it appears that appropriate consultation took place at that 
time with the exclusive representative. Texas Air Nation^ Guard,^GE 
CouncU of Locals. Moreover, it appears that the complaint xs untimely 
filed. Section 203.2(b)(3) of the Regulations of the Assistant Secretary 
provide that a complaint must be filed within nine months of the occurrenw 
oh the alleged unfair l^or practice. While you assert that the regulatory 
changes were not discovered until September 5, 1974, a ttoely pr^complaint 
charge was filed dated September 11, 1974. The activity’s negative 
response, although not expressly designated as final was issu_d da.ed 
September 23, 1974. Therefore any unfair labor practice complatat received 
by IMSA subsequent to December 15, 1974, must be considered untimely filed.

Based upon all the foregoing, I hereby dismiss the complaint in this 
matter in its entirety.
Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and. serving a copy upon this office and the Respondent. A 
statement of siervice should accompany the request for review.
Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U.*S. Department of Labor, 
Attention: Office of Federal Labor Management Relations, 14th & Constitution, 
N.W.^ Washington, D. C. 20216, not later than close of bxisiness July 17, 1975.

-2-

Sincere!

y
Cullen P. iteou^
Assistant Regional Director 
for Labor-Management Services
Enclosure
cc: Major General Thomas S. Bishop 

Adjutant General 
State of Texas 
Canq> Mabry 
Austin, Texas 78763
Mr. Oscar E. Masters, Area Director 
TJ. S. Department of Labor 
Labor-Management Services Administration 
555 Griffin Square Building, Room 501 
Griffin & Young Streets 
Dallas, Texas 75202

C e r t i f ie d  M a il  #212659

166



10-21-75

U.S. DEPARTMENT OF LABOR
O ffice  o f t h e  A ssistan t  Sbcrbtary

W A SH IN G T O N

Mr. John Helm 
Staff Attorney
National Federation of Federal 
Employees 

1737 H Street, N. W. 
Washington, D. C. 20006

Re:

595

Veterans Administration Hospital. 
Montrose, New York 
Case No. 30-6109(R0)

Dear Mr. Helm:
I have considered carefully your request for review 

seeking reversal of the Assistant Regional Director's dis­
missal of the petition in the subject case.

In agreement with the Assistant Regional Director, and 
based on his reasoning, I find that further proceedings in 
this matter are \mwarranted. In reaching this determination, 
it was noted particularly that a valid negotiated agreement 
was in effect at the time the subject petition was filed. 
Moreover, the term of such agreement, which was for a two 
year duration, automatically renewable from year to year 
thereafter, was not viewed as being of an indefinite duration. 
Therefore, in accordance with Section 202.3(c) of the Assistant 
Secretary's Regulations, the subject petition was concluded 
to have been filed untimely.

Accordingly, and noting the absence of any evidence that 
the exclusive representative was defunct, your request for 
review, seeking reversal of the Assistant Regional Director's 
dismissal of the petition, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Suite 3515 
1515 Broadway 

New T02k, New Yoz^ IOO36

May 30. 1975 In reply refer to Case No. 30-6109(R0)

Keith Livermore, National Representative 
National Federation of Federal Employees 
PC Box 210
Gaxrison, New Yoiic 10$2h

Ret Veterans Administration Ho^ital 
Montrose, New York

Dear Mr. Idvermore*
This is to inform you that further proceedings with respeot to 
your representation petition in the above majtter are not war­
ranted. On the basis of the Area Director* d Investigation of 
the petition, it has been determined that your petition was 
not timely filed in accordance with Section 202.3 of the Regu­
lations of the Assistant Secretaiy. In this regard, the in­
vestigation determined that a valid collective bargaining agree­
ment exists between Local 2l4i|0, United Brotherhood of Carpenters 
and Joiners, AFL-CIO, and the Veterans j dminlstration Hospital, 
Montrose, New York, and that the Aotivity continues to process 
grievances and withhold dues from members* eaznings pursuant to 
provisions in the agreement. As the agreement was automatioally 
renewed for a one year period on February 3, 1975* it was fully 
in effect at the time your petition was filed. Therefore, 
under the provisions of Section 202.3(c) of the Regulations of 
the Assistant Secretary, your petition cannot be considered 
timely.
I am, therefore, dismissing the petition.
Pursuant to Section 202.6(d) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for 
review with the Assistant Secretary for Labor-Management Rela­
tions, ATT I Office of Federal Labor̂ tonagement Relations, U.S. 
Department of Labor, Washington, D.C. 20216. A copy of the re­
quest for review must be served on the undersigned Assistant 
Regional Director as well aa the Activity and any other party.
A statement of such service should acconqpany the request for re­
view.

Attachment

167



Case Ko. ^0 -6 l0 9 (m )
Keith Llvennore, National Repreaentative
National Federation of Federal Bnployees
The request must contain a conplete statement setting forth the 
facts and reasons upon which it is based aad must he received 

the Assistant Secretary not later than the close of business 
June 12, 1975.
Sincerely yo\irs,

BENJAMIN B. NAMOFP 
Assistant Regional Director 
New York Region

10-23-75

U ^ . DEPARTMENT OF LABOR
O p f i c k  o f  t h e  A s s i s t a n t  s e c r iE T A f tY

W A SH IN G T O N

596
Ms. Lisa Renee Strax 
Staff Attorney
National Federation of Federal 
Employees 

1737 H Street, N. W.
Washington, D. C. 20006

Re: Headquarters, U.S. Army 
Materiel Conmand 

Case No. 22-5939(GA)

Dear Ms. Strax:
I have considered carefully your request for review seeking 

reverssLl of the Assistant RegionaJ. Director’s dismissal of the 
instant complaint alleging violations of Section 19(a)(1),. (2) 
and (U) of Executive Order IIU9I, as amended.

In agreement with the Assistant Regional Director, I find 
that a reasonable basis for the complaint has not been estab­
lished and that, consequently, further proceedings in this 
matter were unwarranted. Thus, I find no evidence to support 
the Complainant * s contention that the Activity's failure to 
promote William J. Mitchell was either motivated by anti-union 
considerations or the fact that he filed a grievance and gave 
testimony under the Order. Also, under the circiomstances herein,
I find no meidt to the Complainant's contention that the Activity's 
brief refusal to permit an employee to serve as an observer 
during a representation election constituted a violation of the 
Order.

Attaohi Service Sheet

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director's dismissal of the complaint, 
is denied.

Sincerely,

-  2 - Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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VWrmrED SJ-ATES DEPAR™ENT of V-AfiOR
LA B O R  M A N A G E M C N T 5E R V IC C S  A D M IN IS T R A l^  W .l 

R E G IO N A L  O F F IC £
1 4 1 2 0  g a t e w a y  a U lL O IN O  

3 8 3 9  M AR K ET STREET

PH ILAO C LPH IA. PA. t » l0 4  
T*1.«I»M 0N « 2 tS < 9 » 7 .L ia 4

July 3, 1975

Re: Headquarters, U. S, Army 
Materiel Command 

Case No. 22-5939CCA)

Ks» Lisa Renee Strax 
Staff Attorney
National Federation of Federal Employees 
1737 **H” Street, NW 
Washington, D.C. 20006 

(Cert. Mail No, 701663)
Dear Ms. Strax:

Ihe ̂ ove-captloned case alleging a violation of Section 19 
of Executive Order 11491, as amended, has been Investigated and con­
sidered carefully.

It does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been 
established..

The complaint alleged that Respondent violated the Order 
througli the actions of two agents of Management, Henry BukowslcL,
Deputy Director for Maintenance and Fordyce Edwards, Supervisory 
Mechanical.Engineer. Specifically« the complaint cited Bukowski 
and Edwards with reprisals against William J. Mitchell, President 
of Local 1332 because he exercised his rights under the Order and 
participated as an officer in the union. Furthermore, the Complainant 
alleged that Edwards interfered with the conduct of the election held 
pursuant to Section 10 of the Executive Order.

Complainant has offerred no evidence to support its allega­
tions that either Bukowski or Edwards, separately or jointly, inter- 
ferred and/or discriminated against Mitchell in violation of Executive 
Order 11491, as amended» Section 203.6(e) qf the Rules and Regulations 
of the Assistant Secretary provides that the complainant shall bear the 
1>urden of proof regarding matters alleged in its complaint. I take 
that to mean that the complaining party has the responsibility to supply 
some positive or direct evidence that events have occurred or that cer­
tain facts are true. It is not sufficient to merely allege facts in the 
complaint or concltisions of law, and rest, asserting that a cause of action has 
been made out; it is not enough to submit a summary of events, includ­
ing conversations, to which the signatory to the statement is not privy.
.While hearsay statements may be adsiissible in administrative investiga­
tions, there must be at least some primary or firsthand evidence which 
will ^ve some basis to the hearsay statements. Evidence which is based 
entirely on hearsay does not fulfill a complainant's obligation of bear­
ing the burden of proof within the meaning of the Regulations of the 
Assistant Secretary.

2.

No evidence was submitted to sustain the allegation that 
Mr. Edwards interfered with the conduct of the representation 
election. Respondent asserted that Edwards did, in fact, allow 
an employee, Charles Peschek, to act as an official observer after 
he became aware, for the first time on the day of the. election, that 
Peschek was to act as the union observer. No anti-union animus was 
shown.

With respect to the allegation that Bukowski and Edwards 
discriminated against Mitchell by denying him a promotion because 
of union activities or becatise he filed a grievance and gave testi­
mony under the Order, no evidence was submitted by the union save 
one sentence by Executive Vice President, Richard Goodwin, in his 
charge, in which he averred that when he and Mitchell showed up at 
a meeting with Bukowski, the latter stated, **I thougjit you were here 
to talk about Zeliff and the further statement, that a little less 
than two years before, Mitchell represented Zeliff in a grievance.
No evidence, however, was introduced to show a nexus between the 
handling of that grievance and the denial of a promotion. I find 
that your organization has not ̂ t  the burden of proof regarding 
matters alleged in the complaint.

The investigation further shows that, as a result of Mitchell's 
failure to receive a promotion, he filed a grievance concerning his 
non-selection for a higher rated job which is now pending before the
u. S. Civilian Appellate Review Agency. In th-fn r<*gard, I find that 
,Section 19(d) of the Executive Order controlling since the issue, 
which is the subject of the complaint, has heretofore been raised 
under a grievance procedure and, hence, may not be raised imder the 
complaint procedure.

Accordingly, for the reasons stated above and on the grounds 
that a reasonable basis for the complaint has not been established̂
I am dismissing the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations .of the 
Assistant Secretary, you may appeal this action by filing a request 
for review with the Assistant Secretary for Labor-Management Relations, 
Attention: Office of Federal Labor-Management Relations, U. S. Departmen 
of Labor, Washington, D.C. 20216. A copy o£ the request for review mxist 
be served upon this office and the Respondent. A statement of service
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should accompaoy the request for review. Such request must contain 
a complete statement setting forth the £acts and reasons iipon which 
It Is based and must be received by the Assistant Secretary not later 
than the close of business July 18, 1975.

Sincerely yours

Kenneth L. Evans 
Assistant Regional Director 
for Labor-Management Services

cc: Mr. Philip Barbre 
Chief, Headqtiarters 
Civilian Personnel Office 
U.S. Department of the Army 
Amy Materiel Command 
5001 Eisenhower Avenue 
Alexandria, Va. 22333 
(Cert. Mail No. 701664)

Mr. Sichard R. Goodwin 
2xecuti>̂ e Vice President 
National Federation of Federal Employees 

Local 1332 
8604 Battailles Court.
Annandale, Va. 22003

bcc: Dow E. Walker, AD/WAO 
S. Jesse Reuben, OFLMR

10-23-75

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y

W A SH IN G T O N

597

Mr. John Helm 
Staff Attorney
National Federation of Federal 
Employees 

1737 H Street, N. W. 
Washington, D, C. 20006

Re: Department of the Navy 
Naval Air Station 
Lakehurst, New Jersey 
Case No. 32-3859(R0)

Dear Mr. Helm:
I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director's Report and Findings 
on Ob.iections in the above-named case.

In agreement with the Assistant Regional Director, and 
based on his reasoning, I find that the objections herein are 
without merit and that no objectionable conduct occurred 
improperly affecting the results of the election in the subject 
case. Accordingly, your request for review, seeking reversal 
of the Assistant Regional Director's dismissal of the objections, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

170



UNITED STATES DEPATiTI'i::-:T OF 
BEFORE THE ASSIST/JiT SECRETARY iTO L/iBCP.-I'IAIIAGEi'EIIT RELATIONS

Department of the Navy 
Naval Air Station 
Lakehurst, New Jeirsey

and
Activity

International Association of 
Machinists sind Aerospace Voiicers

and
National Federation of Federal 
So[iployees, Ind.
Local IThion 28U

Petitioner

Intervenor

CASE K0.32-3859(B0)

BEPQET AHD FDTOIHRR OW OBJECTIONS
In accordance with the provisions of an Agreement for Consent or Directed 
Election approved February 26, 1975? an election by secret ballot was con­
ducted under the si:9 ervision of the Area Director, Newark, New Jersey, on 
March 13, 1975.
The results of the election, as set forth in the Tally of Ballots, are as 
follows:

Approximate number of eligible voters........  U07
Void ballots ...................1....... . 0
Votes cast for NFFE, Local 28U..............  68
Votes cast for the lAM.....................  109
Votes cast against exclusive recognition...... 7
Challenged ballots......................... 1+
Valid votes counted plus challenged ballots...  l88
Challenged ballots are not sufficient in number to affect the 
results of the election.

Timely objections to procedural conduct of the election were filed on 
March 18, 197$ by the Intervenor. The objections are attached hereto as 
APPENDIX A.
In accordance with Section 202.20(c) of the Regulations of the Assistant 
Secretary, the Area Directoqr has investigated the objections.

Set forth below are: Background information concerning the election; the 
position of the parties; the essential facts as revealed by the investiga­
tion and my Findings and Conclusions with respect to each of the objections 
involved herein.
BACKGROUND INFORMATION
The Naval Air Station, Lakehurst, New Jersey (NASL) and the Naval Air 
Engineering Cen*ter (NAEC), Philadelphia, Pennsylvania, were involved in the 
U.S. Navy»s Shore Realig;nment Program. This program relocated the NAEC froiL 
the Naval Base, Philadelphia, Pennsylvania to Lakehurst, New Jersey. Both 
orgaijizations prior to the reorganization were eq\ial and both organizations 
were subordinate to the Naval Air Systems Command, Washington, D.C.; how­
ever, under the reorganization NAEC was redesignated as the Host Command at 
Lakehurst and the Naval Aix Station, formerly the Host Command at Lakehurst, 
was redesignated the "Supporting Activity" to all activities located at the 
Naval Air Station. Prior to the reorganization, the mission of NASL was both 
conmiand and •̂p-port.ive. Subsequent to the rev'̂rgan-'7't-’cn, as noted above, 
its command lurictiona were transferred to NAEU. Command functions previously 
held by NASL were transferred to the NAEC.
Local Union 281+, NFFE, is the exclusive representative for a unit of "All 
non-supervisory wage ijoara and class act • employees of the Host Command at 
the Naval Air Station, excluding professional employees, management offi- 
xjials', -employees' engaged' in federal personnel work in other than a clerical 
capacity, firefighters, supervisors, and guards as. defined in Executive Or­
der lli+91, as amended". The Collective Bargaining Agreement was effective 
February 28, 1971+ and e:q)ired on Januaiy 31, 1975- On November 29, 1971; > 
the International Association of Machinists timely filed a petition seeking 
to represent the above unit employees. Local Union 2814., NFFE, timely in­
tervened and was certified as. an IntervenQr on December 13, 197U-
On January 10, 1975 > a Consent Election Agreement meeting was held at the 
Naval Air Station, Lakehurst. All interested parties were represented, 
actively participated and voluntarily agreed to all of the election details. 
The election was scheduled for M^ch 6, 1975-
On January 30, ±975 > the Activity contacted Labor-Management Services Ad­
ministration to advise that it had tentatively identified additional em­
ployees working in Philadelphia, Pennsylvania, who were assigned to the 
NASL and were not on the eligibility list. This was formalized by Activi­
ty* s letter dated February 6, 1975- As a result, the parties were asked 
to meet on February 13, 1975 to discuss that issue. On February 13, 1975, 
the parties met to discuss the changes affecting the eligibility list and 
concluded by entering into a new Consent Agreement agreeing to all details. 
The election was scheduled for March 13, 1975*

-  2  -

171



The National I’ederation of Federal Employees, Local 28i|, alleges that a .
substantial number of employees were disenfranchised due to the follov/ing; ^

(a) Between November 23, 197^1 the eligibility date agreed 
to by the parties, and Febmar;>' 1 3 , 1975> the date of 
the signing of the second Consent Election Agreement, 
upward of one hundred and fifty (l50) employees of the 
Naval Air Engineering Center (NAEC), Philadelphia,
Pennsylvania, had been transferred to the Naval Air 
Station Supply jDepartment stationed in Philadelphia,
Pennsylvania.

(b) Approximately one hundred eight (l08) new hires 
subsequent to November 23, 1971+ and prior to
March 13, 1975 (election day) were actually transferred 
from NAEC.

(c) Twelve (12) employees located in the Activity’s Civilian 
Personnel Department, although eligible voters, had not 
been included oij/fche voter eligibility roster. % /

In reference to (a) above, the Activity maintains that no transfers of em­
ployees from NAEC to NASL occurred between November 23, and February 
13» 1975- In reference to (b) above, the Activity maintains that approxi­
mately 100 new employees were hired during the period in question; however, 
none were former NAEC employees. According to the j^ctivity, the Standard 
Form $ 0 s for all personnel actions occurring during the above periods were 
compared against the eligibility roster to verify the above information.

Activity concedes that six eligibles who had transferred had been inadver­
tently excluded from the eligibility roster.' Activity contends that a Notice 
of Election had been posted in areas where these employees worked, each had

OBJECTION NO. 1

l/ In its letter of objections of March 18, 1975? NFFE Local 28i| states as 
its first objection that it had serious doubts that the petitioner had 
a sufficient showing-of-interest. This is not treated as an objection 
inasmuch as the Assistant Secretary’s Regulations, Section 202.2(f) are 
clear as to the manner in which such a challenge to "adequacy” must be 
presented. The challenge 'must be filed with the Area Director with res­
pect to the petitioner within ten (lO) days after the initial date of 
posting of the notice of petition. Up to the time of the objections 
the NFFS never challenged the petitioner's showing-of-interest.

^  Objection No. 1 in this report deals v/ith, analyzes and responds to ob­
jections contained in paragraph No. 2 and No. U of NFFE LTJ 281;’s letter 
of objection.

been told by supervisory personnel that they could vote and each had 
advised the i^ctivity they knew they could vote in the election.
In reference to (c) above, the Activity states that the P e t i t i o n e r ,  the 
International Association of Machinists, had petitioned for the 
described in the then existent Collective Bargaining Agreement of the 
By that contract all of the Civilian Personnel Department had been excluded.
A revie\7 of the eligibility list disclosed that all had been listed as 
working in the Personnel Department. All were lined out. The A c t i v i t y  says 
that, after meetings with the parties, the parties agreed to include Person­
nel employees working in a purely clerical capacity. With the knowledge of 
all parties, these employees were placed on the voters* eligibility list 
prior to election day.
According to the Petitioner, which does not address itself specifically to 
any part of this objection, "all the parties to this election agreement re­
ceived, far in advance, a copy of the ’Breakdown of Exclusions’. Agreement 
was reached on those Naval Air Station employees eligible to vote and those 
precluded from voting".
The Inten.’-enor, other than its letter of objection, has filed no evidence in 
support of its objection. At no time prior to the election did it challenge 
the status of the employees that it is now questioning.

In order to clarify the status of the unit employees, an examination of those 
individuals involved in the mass transfer was conducted. This examination 
disclosed that on April 28, 1 9 1 h , two hundred and sixty (260) employees of 
the Naval Air Engineering Center, throughout several sections or departments 
were mass transferred to the Naval Air Station, Lakehurst (NASL). Initial­
ly, these employees were assigned to NASL but on duty at Philadelphia, Penn­
sylvania. All but eighty-three (83) of these employees appeared as eligibles 
on the eligibility roster used on election day. Sixty (60) of these eighty- 
three (83) persons were lined off the eligibility roster because they had 
either severed their employment prior to election day and were ineligible to 
vote or they were supervisors and were also ineligible to vote. Of the re­
maining twenty-three employees (23), five (5) voted challenged ballots, and 
eighteen (I8) were incorrectly lined out. The five challenged ballots re­
ferred to above were counted. In most instances those employees erroneously 
lined off the list represented employees who had initially declined transfer 
from Pj^iladelirhia to Lakehurst but had changed their minds before Februaiy
13, 1975.
An examination of Standard Form 50s for new employees hired during 
period in question disclosed that none were former NAEC employees.

:he

In sTJunmary, the evidence discloses that no mass transfer of former NAEC em­
ployees to NASL occurred during the period in question and no former NAEC 
employees v;ere hired during the period in question. Evidence does disclose
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that twenty four eligible employees had not been listed as eligible voters 
since their names had been incorrectly lined out on the eligibility roster. 
Petitioner’s margin of victory was I4I votes, hence, the margin could not 
have been affected. If the 21; voters had voted and all 21+ had voted for 
the Intervenor, the total ballots cast would have been 212 and a majority 
would have required 10? votes (Petitioner received IO9 valid votes).
Based upon the foregoing, I conclude that the omissions to the eligibility 
roster could not have affected the outcome of the election.
In addition, the evidence discloses that eligible employees of the Civilian 
Personnel Office were listed as eligible voters. There is no evidence that 
any of these voters were denied the right to vote.
Accordingly, Objection No. 1 is found to have no merit.
OBJECTION NO. 2
The National Federation of Federal Employees, Local 28ij.> alleges that one 
hundred and fifty (l50) people cited in Objection No. 1 were not accorded 
their right to self-detemination because of the following actions taken 
by the Agency:

(a) A declaration that they were ineligible to vote in the 
March 13, 1975 election,

(b) A failure to file a petition to assure the rights of 
the referenced employees, and

(c) A failure to continue to accord appropriate recognition, 
and failure to continue to honor an existing negotiated 
agreement, with respect to a unit of which the referenced 
employees are a part, that is, the General Schedule em­
ployees of the Naval Air Engineering Center, Philadelphia, 
Pennsylvania.

In response to item 2(a), Activity reiterates its response set forth in 
Objection No. 1; namely, "no employees were placed in NASL roles (sic) 
from NAEC roles (sic) after November 197U according to our research" (sic).
In response to 2(b), the Activity states that "there were only a few em­
ployees that accreted from NAEC Supply, Public Works and Industrial De­
partments to 17ASL Public Works and Supply Departments, This was the only 
accretion that moved employees from one unit to another. There were not a 
sufficient number of employees transferred to affect the appropriateness 
of either unit".
Activity maintair. 
fozroation.

13 it cannot respond to 2(c) without receiving further in-

The International Association of Machinists in answering the first part of 
the objection states, "at no time were the employees of any other bargaining 
units (such as NAEC) considered to be part of the petitioned for unit of NAS". 
The- lAM does nob address itself to the second and third parts of the objec­
tions.
Intervenor, other than its letter of objection, has furnished no additional
infoi’nation to support Objection No. 2.
In summaiy, part 2(a) is simply a restatement of Objection No. 1 which has 
been found to have no merit. Parts 2(b) and 2(c) set forth issues which are 
not objections to the conduct of the election. The Activity was under no 
obligation to file a petition to assure the rights of any of its employees.
Part 2(c) apparently seeks to raise as an objection conduct which could fom 
the basis for an unfair labor practice complaint. Evidence discloses that 
no formal complaint had been filed prior to the election and no objection to 
the election based upon such conduct had been raised by the Intervenor prior 
to the election.
Based upon the foregoing, I conclude that no improper conduct occurred affec­
ting the results of the election. Accordingly, Objection No. 2 is found to 
have no merit.
OBJECTION NO. 3
Intervenor asserts that on February 21+, 197$» two (2) of its National Repre­
sentatives, William Milhom and James McCord, approached the Activity with 
a request 'that one of the polling places, Building No. 200, should be changed 
because it housed the Civilian Personnel Office. NEFE felt that the location 
tended to discourage employees from voting. The Activity, after some hesi­
tancy, agreed to the change if the Petitioner agreed as well. The Petitioner 
did not agree and the poll was not changed.
The Petitioner responded to this objection by referring to the two Consent 
Election Agreements signed by the parties to the election. It also noted 
that the location was selected by the parties because of its central location.
The Activity acknowledges the Intervener’s contact and request to change one 
of the polling areas but notes that no change was contemplated because all 
the parties to the Consent Election were not in accord with the proposed change.
The-re is no evidence that voters refrained from voting at Building 200 be­
cause of its proximity to the Civilian Personnel Office. There were four (U) 
polling sites selected by the parties because of easy access to voters and 
their proximity to the center of groups of voters. They are: (l) the power 
plant #2, (2) Philadelphia, Pa., , (3) Hangar #5, and (1*) Building #200. In the

-  6 -
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power plant #2, nine (9) of eighteen (18) or voted. In Philadelphia, 
thirty-four (3U) of sixty-four (6U) or $ jfo voted. In Hangar #5, fifteen (l$) 
of forty-three (U3) or voted. In Building #200, one hundred and thirty 
(130) of two hundred and eight-two (282) or i|6̂  voted. The worst turnout 
occurred at a poll to which no objection v/as raised.

Investigation discloses that the parties chose the site for its central lo- 
cabio::. as a place where the election materials could safely and readily be 
stored between polling times and as a location which had previously been 
used in an earlier election of the same unit with excellent results (Case 
No. 32-1783)* I't was also selected because it was a. conference room and 
could easily accommodate the bulk of the voters expected in the area.

Based upon the foregoing, I conclude that no improper conduct occurred af­
fecting the results of the election. Accordingly, Objection No. 3 is found 
to have no merit.

Having considered each of the objections singularly, I also conclude that 
considering them in their entirety, no improper conduct occurred which could 
have affected the outcome of the election.

Having found that no objectionable conduct occurred improperly affecting the 
results of the election, I am advising the parties that a. certification on 
behalf of the International Association of Machinists will be issued by the 
Area Director, absent timely filing of a. request for review.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary, 
an aggrieved party may obtain a review of this action by filing a request 
for review with the Assistant Secretaj:y for Labor-Management Relations,
ATT: Office of Federal Labor-?fenagement Relations, U.S. Department of Labor, 
V/ashington, D.C. 20216. A copy of the request for review must be served on 
the undersigned Assistant Regional Director as well as the other parties.
A statement of such service should accompany the request for review.

The request must contain a complete statement setting forth the facts and 
reasons upon v/hich it is based and must be received by the Assistant Sec­
retary not later than the close of business July 23, 1975*

DATED: July 8, 1975
BENJJUOT B. NAUMOW 
Assistant Regional Director 
New York Region

7/

Vjt, Cullen P- Keouch 
Assistant Regional Director, K-TS 
U. S. Department of Lobor 
Roori 2?.CjO, Federal Office Buildine
II VJalnut Street 
Kansas City, Miesouri GhloG

598

Re: U. S. Dcpartncnt of Array, 
Pueblo An^y Depot 
PueblD, Colorad o 
Cace No. 61-2386(ARBIT)

Dear Mr. Kcouch:
On August 8, 197:', I sent a letter to the Civil Service 

CoriniGsion inquirinc v/hether the procedural aŝ ecta of the 
employee's suspension involved in th<̂ ĝrievance in the subject 
case were covered by a statutory appeal procedure. In its 
x'cply dated October 8, 1075, (copy enclosed) the Civil Service 
Corunission stated that it was unable to deterralne with certainty 
\.'hetlier the instant mtter is appealable under a statutory 
appeal procedure because our file does not contain a description 
01' the procedui’Ql question at issue or the action which 
constitutes the alleged violation of such procedure.

Accordinr;ly, the csatter is hereby returned to your office 
for additional investi/;ation to determine the procedural question 
at issue and the action which constitutes the allcf.ed violation 
of such procedure. Upon the coivipletion of your investigation, 
please retui’n the natter to this Office.

Sincere Ij',

Louis o. V7a Her stein 
Director
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UNITED STATES C IVIL SERVICE COMMISSION  
BUREAU OF POLICIES AND STANDARDS  

W ASHINGTO N, D.C. 20415

OCT 8 1975

Mr. Louis S. Wallerstein, Director 
Labor Management Services Administration 
Office of Federal Labor-Management Relations 
United States Department of Labor 
Washington, D.C. 20216

IN nrPI V PLEASE REFER TO

VOUR RtriRENCl

UNITED STATES DEPi'Î Tf®iT OF MSOR 
BEFORE THE ASSISTAIIT SBCRETARY FOR LABOR-t.lAis'AGEiGZTT RELAT10145

U.S. DE?ijRT:-sirr of AR:-ar 
FJI310 depot

FZ3:0, COLORADO 

and

Activity

ASSOCIATION OF GOTERNI^ENT 
Z:-:?L0ir23, AFL-CIO Applicant

Case Mo. 61-2386(ARBIT)

Dear Mr. Wallerstein:

This is in response to your inquiry of August 4, 1975, concerning 
the availability of a statutory appeals procedure covering the 
procedural aspects of employee suspensions of 30 days or less 
(your reference Case No. 61-2386 ARBIT).

Section 752.304 of the Civil Service Commission's regulations 
(5 Code of Federal Regulations) provides a right to an employee 
suspended for 30 days or less to appeal to the Commission the 
procedures followed by the agency in taking that action. The 
Commission does not review non-procedural issues in such appeals 
unless an allegation of discrimination based on grounds of race, 
color, religion, sex, age, partisan political reasons not required 
by law, marital status, or physical handicap is made or unless the 
suspension is imposed during the advance notice period of a removal, 
reduction in rank or pay, or indefinite suspension. We do consider 
pertinent provisions of agency regulations and of applicable 
negotiated agreements in addition to our own procedural requirements.

With reference to the instant case, we are not able to determine from 
the file you provided whether there is, in fact, a procedural question 
at issue. We cannot find in the material provided any description of 
the procedure that has, allegedly, been violated or of the action that 
constituted the violation. Without this information we are unable to 
determine with certainty whether this particular case would be 
appealable to the Commission under the regulation cited above. We 
will be glad to reconsider the matter when that information is made 
available.

Sincerely yours,

Arch S. Ramsay 
Director

REPORT AND FINDnfGS 
ON

ARBTTRABIIJTY

Upon the filing of an Application for Decision on Arbitrability in accordance 
vith Section 205 of the Regulations of the Assistant Secretazy, the undersigned has 
completed the investigation and finds as follows:

National Association of Government Enployees, Local RlU-5 (NAGE) attained 
recognition at Pueblo Araoy Depot (Activity) on April 12, 1971, and is the current 
exclusive representative of employees in a -unit composed of:

" A H  non-supervlsory, non-professional employees at Pueblo Army Depot (PUAD), 
except for the eraloyees excluded in Section 10, Executive Order Hl^91j snd those 
units covered by exclusive recognition which ere the Guard Unit; Fire Rrevention 
and Protection Unit; Comaunications Center Unit; Boiler and Domestic Keating Unit; 
and the 5th Array Medical Unit, and Electronic Conmand, both of which are serviced 
by HJAD through servicing agreements; end all nonappropriated eirployees."

The current collective bargaining agreement executed by the parties becene 
effective on April 5, 1973? and expires in April, 1975-

The Applicant (KAGE) seeks actions to determine whether or not the Activity’s 
corroliance or non-compliance t̂nLth its established (installation) procedures dealing 
with disciplinary action is subject to a determination by the Arbitrator. Such 
application was filed on behalf of Ernesto A. Tafoya, >̂/ho submitted a grievance 
’jLnder the negotiated grievance procedure, which is described in more detail as 
follows;

Tbs rccord discloses that on January 22, 197^, Tafoya filed a formal grievance 
wherein he alleged that the disciplinary action (three (3) dâ -s suspension) adminis­
tered to him on January 8, 197^, was not for Just cause. The Union processed the 
grievance through the four-step grievance procedure without receiving a satisfactcrj'- 
answer from the Activity. At Step of the grievance procedure. Colonel Willian P. 
Hooker, Coamanding Officer, Pueblo Army Depot, reduced the three days suspension 
given Tafoya to a (l) day suspension.' As indicated above, this action -/ras not to 
the Union's satisfaction and therefore, on Febrxiary 25, 1S>7̂ , in accordance w±t\i 
Article XXII of the collective bargaining agreement, NAGE requested binding arbi­
tration to resolve the natter. An Arbitrator, Attorney John S. Gorsuch, was 
selsctei by the parties and an nrbitration hearing was scheduled for August 19, 197’t- 
The evidence presented by the parties reveals that subcoquer/c to the selection of 
C-orsuch as Arbitrator, he sent a letter to both Civilian Personnel Officer Schwartz 
and Carlos Herrera, President of NAGS Ixacal RlU-5, on May 29, 197**- Among other 
zhings, Gorsuch posed the following que^ition in the second paragraph of that letter.

’‘I vant to be certain that I have properly concluded that there is no issue 
being raised by any party that the preliioinary steps of the grievance procedure 
were not followed so that there would be no question that the matter is properly 
before me for decision."

TH E M ER IT SYSTEM—A GOOD INVESTM ENT IN GOOD GOVERNM ENT

175



By letter to the Arbitrator dated Jxane 5, 197*v, signed by both 3ch7:art2 ar.l 
Herrera, nar.aserient and the Vw'iion state:

"Please be assured that no issue is being raised by either party concemin? 
the procedural aspects of this case. The issues concern the nierits of the caso^ 
at hand."

KAGE takes the position that no agreement t.-as reached as to the procedural 
issue, and in support of this position, ^resented a notarized ctaten-r.t by Herrera 
dated August 21, 197̂  ̂(subsequent to the Aus«jist 19, 197^, neeting before the 
Arbitrator), wherein Herrera stated:

"...It was ny conplete \ir.derstanding that the last paragraph of the June 5, 
197l!- letter was addressed solely to the second -Daragraph /quoted abov^ of 
Vx. Gorsuch’s letter of i/iay 29, 197^^...." The NAG2 contends that it was Herrera's 
understandii^ that the question posed by Gorsuch was directed toward preliainary. 
steps of the griev^ce procedure. The NAC2 alleges, therefore, that Kerrera did 
not agree that no issue was being raised concerning any procedural aspects of the

-  2

Quite briefly, the Activity contends that although the : 
question was broader than the question aske< 
parties was clear, i.e., that no procedural 
xnerits of the case.

's
the intend and understanding of the 

issue was involved at aU.,. only the

In view of my findings herein, I find it unnecessary to determine the import 
of the wording of the response bj- the parties to the question posed by the Arbi­
trator, or to examine, as the Activity suggests, the intent of the parties in their

On August l6, 197^, Paul J. Hayes, Rational Vice-President, NAGE; Carlos 
Herrera, and the Grievant, Tafoya, met with Activity representatives Robert Shepherd, 
Counsel for-Activity; Schwartz, and Jack Stockton of the Civilian Personnel Office, 
Management Employee Relations Branch, to discuss the procedures to be followed ar.d 
issues to be presented at the arbitration hearing. It appears, from evidence pre­
sented by the parties, that at this meeting, Hao ês raised the question of the 
procedures followed by the Activity in taking disciplinaiy action against the 
Gi’ievant. Shepherd objected, stating that the question of the procedures was not 
arbitrable under the agreement, especially' since KAGE, as discussed hereinbefore, 
had previously entered into an agreement with the Activity before the Arbitrator 
that the question of procedures was not at issue, and th^t the issue would therefore- 
necessarilj' be limited to the merits of the case at hand.

Evidence presented by the parties is in conflict as to what agreements, if any, 
were reached at the August l6, 197^, meeting and as to r̂iiat transpired subsecuer.tly 
at t'ne heai-ing before the Arbitrator on August 19, 197!̂. Thus, the Activity alleges 
that at the Aiigust I6, meeting, after discussing the procedural issues at
length, a proposal v;as made and accepted by the parties that the procedural issue 
would be -oresented to the Arbitrator for resolution. Thereafter, at the hearing, 
both parties argued before the Arbitrator, who then advised then that in his 
opinion the procedural issue was not properly before him. II.̂iGE representatives 
then announced that it \roxxld not proceed on the merits of the grievance and instead 
woxild file an Application for Decision on i^rbitrabillty \j±th the Assistant Secretaiy. 
The hearing vras then recessed pending a decision by the Assistant Secretary.

Finally, the Activity, relying on the wording of Section 13(a) of the 
 ̂ u-..ve Order y ,  and Article XXI of the collective bargaining agreement, 
jrieYa.'.c-; Pvoce^vore, 2/ takes the position that since a statutory aoreals pro- 
ced’̂e  does e:cist for suspensions of 30 day= or less (the situation herein), 
the proce'-ural issue is not arbitrable \xnder the negotiated agreement. In 
support of its position, the Activity presented copie.T of the Federal Personnel 
Manual Supplement 752-1, subpart C, which sets forth the right of appeal to 
suspension of 30 days or less.

- 3 -

y’this position of the Activity and the content of 
onnel. Part 752, "Adverse Actions by Agencies," Sub- 

solel '̂ to "Suspensions of 30 Days c
752.301 throjgh 752.30U deal, respectivelj% with 
Procedures" and "A.p?eal Rights to the Commission."

Since the authority for the provisions of Part 752 are issued under 5 U.S.C- 
1302, 3301, 3302 and 7701 as well as two Executive Orders, 10577 and 11^91,' it is 
concluded that a statutory appeals procedure does exist for the resolution of 
alleged procedural violations as involved herein- In this regard, paragraphs 
1+ end ka. of Exhibit A, attached hereto, a letter dated January U, l^t, sets forth 
in detail information to Tafoya as to the time requirements and procedures to 
follow for filing of an appeal to the Civil Service Cogil ssion regarding any alleged 
procedural violation.

In viey of the above, and inasmuch as Section 13(a) of the Executive Order ' 
precludes utilization of the negotiated grievance procedure for matters for which 
a statutory appeals procedure exists, it is concluded fttrther that the ir^tant 
procedural issue is neither grievsOjle nor arbitrable and I shall therefore deny 
the application. 3/

Pursiiant to Section 205.6(b) of the Assistant Secretary’s Regulations, an 
aggrieved party may obtain a review of this finding and contesrolated action by 
filing a request for review with the A-ssistant Secretary with a copy served unon 
me end each of the parties to the proceeding and a statement of service filed*with 
the request for revie: .̂

Such request must contain a complete statement setting forth the facts and 
reasons upon v̂ .ich it is based and must be received by th^ Assistant Secretary 
for Labor-Management Relations, U.S. Department of Labor, Attention: Office of 
Federal Labor-Management Relations, lUth and Constitxrtion Avenue, N.W.,
Washington, D.C. 20216, not later thsm close of March 19, 1975-

la^r-I-Ianagement Services Administration

CuUen"^ P. Ked’Agh. Ci&sistant Regional Director 
for Labor-Management Services 
Kansas City Region 
2200 Federal Office Building 
911 Walnut Street 
Kansas City, Missouri 6UIO6

Dated; Iferch 6, 1975

denies that any agreement was reached wherein the Union agreed 
to place tha question of arbitrability of the procedural issue before the ro-bitrator 
end further danies that it, NAGE, ever, in fact, placed t>;e procedural issue bofcro 
the Arbitrator for decision. NAGE stated further that Hayes advicei the .^rbitra:or 
that the procedures issue had not been placed before hin and the Union wo.ild not 
agree to *lace it before hira.

In view of my findings herein, I find it umecessory to determine wheth'sr ?r.y 
such conduct, as alleged by the Activity, act i?.lli' occurred, i.o., vrhether or not 
aTv' such agreement aver mode, and •.rhether cr not the parties actuall>- placed 
the issue before the Arbitrator.
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10-30-75

U.S. DEPARTMENT OF LABOR
O f h c e  o p  t h e  A s s is t a n t  S b c k b t a r y

WASHINGTON. D.C. 2021'J

599
M s . Janet Cooper 
Staff Attorney

National Federation of Federal 
Employees 

1737 H Street, N. W, 
Washington, D. C. 20006

Re: United Sta^ces Information Agency 
Washington, D. C.
Case No. 22-5903(CA)

Dear M s . Cooper;

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director*s dismissal of the 
instant complaint alleging violation of Section 19(a)(1) and 
(6) of Executive Order IIU91, as amended.

Under all of. the circumstances, I find that a reasonable 
basis for the complaint has been ..established. Thus, in my view, 
the Activity*s conduct herein raises material issues of'fact 
which can best be resolved on the basis of evidence adduced at 
a hearing. Accordingly, your request for review is granted and 
the case-is remanded to the Assistant Regional Director who is 
directed to reinstate the complaint and, absent settlement, to 
issue a notice of hearing.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

LABOR M A N A G EM EN T SERVICCS A O M IN IS T R A T IU N  

•  R E C fO N A l. O FF IC E  
1 4 1 2 0  G ATEW A Y B U IL D IN G  

3 S 3 S  MARKET S m E E T

PH ILA D C LP H IA . PA. 13104  
TCLCPHONC 2 1 9 .9 0 7 .1 1 3 4

United States Information Agency 
Case No. 22-5903(CA)

June 30, 1975

>Ia, Janet Cooper Re:
Staff Attorney
National Federation of Federal 

Employees 
1737 Street, NW 
Washington, D.C. 20006 

(Cert. Mail No. 701651)

Dear 1-Is. Cooper:

The abave-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully.

It does not appear that further proceedings are warranted inasmuch 
as n reasonable basis for the complaint has not been established.

The charge and complaint alleged that Respondent violated Sec­
tions 19(a)(1) and (6) of the Executive Order by refusing to accept 
the recommendation of the Joint Wage Council which was a body set up 
to determine wage rates. The investigation revealed that pursuant to 
contract, a Joint Wage Council was set up composed of two union members, 
one each from Local 1418, National Federation of Federal Employees, and 
Local 1447, National Federation of Federal Employees; and, three management 
members, one of whom will be a non-voting participant. The Chairman of the 
Council will alternate among the four voting members. U  The contract pro­
vides that the Council will make recommendations to the Chief, Domestic 
Service Personnel Division, concerning the timing of wage surveys; the 
Identification of data sources and jobs to be surveyed; the selection of 
data collectors to conduct the survey; and the proposed wage schedule 
to be established by the Chief, Comestic Service Personnel Division, based 
on' the data collected. Tlie contract further provides that a majority vote 
of the Council will constitute the recommendation of the Council.

J J  Although not set out in the contract, a member of the Council is a
Representative from Local 1812, Amierican'Federation of Government Employees.
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2. 3.

You asserted that the employees are covered by the specific wage 
schedule determined through the Joint Wage Council. The contract, how­
ever, does not Indicate that the parties have agreed to delegate such 
authority to the Council* The contract indicates the following for 
determining wage rates:

1. The Council recommends parameters for the conduct 
of a wage survey and <x proposed wage schedule;

2. The Agency, after reviewing Council's recommendations, 
determines the timing and coverage, and conducts the 
survey;

3. The Agency, thereafter, consults v/ith the Council before 
establishing the wage schedule.

As I read the contract, the Agency determines the wage schedule and 
not. the Council. The question is not whether the Agency unilaterally altered 
a wag;e schedule but i^ether the Agency's change of position; i.e., to include 
data from WETA sources after initially agreeing to exclude such data, is 
evidence of bad faith negotiation. The Agency averred, without contradic­
tion, that its change of position was prompted at least in part after con­
sultation with the Civil Service Commission. Moreover, the evidence showed 
that after the wage survey was condacted, the parties discussed^ wage schedule 
based upon various combinations of data which: (a) Included \1ETA; (b) excluded 
WETA; (c) was based upon a simple weighted average; or (d) utilized a least 
square method of computation. And, according to the evidence you submitted; 
the Agency agreed to increase* the pay rate for Step 3 from $9.60 to $9.72 
after your organization objected to the lower rate, I conclude from these 
facts and find that the*Agency's change in position was not done in bad 
faith; that consultation was held in conformance with the contract; and that 
Respondent did not bargain in bad faith.

In these circumstances, I find that there is no reasonable cause to 
believe that a violation is occurring and that a Notice of Hearing should be 
Issued. I am, therefore, dismissing the complaint.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the 
Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, Washington,
D.C. 20216. A  copy of the request for review must be served upon this office

M d  the Respondent. A  statement of service should accompany the request 
for review. Such request must contain a complete statement setting forth 
the facts and reasons upon which it ±a based and must be received by the 
Assistant Secretary not later than the close of business July 15, 1975.

Sincere:

Kenneth L« Evans 

Assistant Regional Director for 
Labor-Management Services

Mr. James Keough, Director 
United States Information Agency 
1776 Pennsylvania Avenue, NW 
Washington, 1).C. 20547 

(Cert, Mall No. 701652)

Mr. Kenneth A, Fowler, Chief 
Employee Management Relations Division 
United States Inforsiation Agency 
1776 Pennsylvania Avenue, NW 
Washington, D.C, 20547 

(Cert. Mall No. 701653)

bcc: Dow E. Walker, AD/WAO 
S. Jesse Reuben, OFLMR

2/ I note, too, that there v/as no firm Cotmcil wage rote schedule because 
WETA was included or excluded, the recommended rate would differ depending 
on whether the simple weighted average or the least square method was used.
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U.S. DEPARTMENT OF LABOR
Ofpxcb of the Assistant Secrbtaiiy 

WASHINGTON, D.C. 2QZ10

10-31-75

U. s. DEPARTMENT OF LABOK
LABOR-MANAGEMENT SERVICES ADMINISTRATION,

Mr. John C. Robinson 

Secretary-Treasurer 
Federal Employees Metal 

Trades Council 
P. 0. Box 2195 

Vallejo, C a U f o r n i a  9^592

600

Re: Mare Island Naval Shipyard 
Vallejo, California 
Case No. 70-1^715(CA)

Dear Mr. Robinson:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director’s dismissal of the 
instant complaint alleging violation of Section 19(a)(6) of 
Executive Order 11^91, as aiaended.

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that a reasonable basis for the complaint 
has not been established. In reaching this determination, it 
was noted particularly that the evidence established that the 
Activity met and conferred with the Complainant’s President and 
other representatives of the Complainant regarding hazardous 
traffic conditions and reached agreement prior to the Respondent’s 
closing of California Avenue d\iring shift changes. Moreover, 
there was no evidence that the Complainant’s President lacked 
authority to enter into an agreement with the Respondent concern­
ing the stopping of traffic during shift changes. Rather, in this 
regard, the evidence establishes that the Complainant's President 
clearly indicated that the consummation of agreements of this nature 
was within the scope of his authority.

Accordingly, your request for review, seeking reversal of the 
Assistant Regional Director’s dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

ROOM 9 0 e i .  rE O E W A L  B U IU O IN C  
490  O O L D E N  O A T E  A V E N U E . BOX 3eO I7  

SAN F R A N C IS C O . C A L IF O R N IA  «4«02

Re.: Mare Island Naval 
Shipyard - FEMTC 
Case No. 70-4715

R E G IO N A L  O F F IC E

July 18, 1975

Mr, John €• Robinson 
Secretary/Treasurer, FEMTC 

P. 0, Box 2195 
Vallejo, CA 94592

Dear Mr. Robinson:

The above-captioned case alleging a violation of Section 19(a)'(6) of 
Executive Order 11491,' as amended, has been investigated and considered 

carefully.

It does not appear that further proceedings are warranted inasmuch as 
a reasonable basis for the complaint has not been established. In this 
regard, it is noted that the matter of hazardous traffic conditions on 
California Avenue was ’discussed with Complainant at several monthly 
production meetings and that Respondent implemented certain solutions 
to the problem which were proposed by Complainant's Council President. 
When these proposed solutions proved to be inadequate. Respondent con­
ferred with and secured agreement from Complainant’s Council President 
to prohibit traffic on California Avenue during peak traffic periods.
In view of the foregoing, and in the absence of evidence that Respon­
dent was informed by the Council President of any limitation on his 
authority in these negotiations, it is concluded that Respondent dis­
charged its duty under the Order to meet and confer with Complainant, 
notwithstanding the assertion that consultation should have occurred 
with the full Council Policy Committee rather than its President and 

other representatives of Complainant.

I am, therefore^ dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respon­
dent. A  statement of service should accompany the request for review.
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Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention; Office of Federal 
Labor-Management Relations, U.S. Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D.C. 20210, not later than the close of busi­
ness July 31, 1975.

Sincerely,

Gordon M. Byrholdt
Assistant Regional Director for
Labor-Management Services

Captain James H. Webber 
Shipyard Commander 
Mare Island Naval Shipyard 
P. 0. Box 2195 
Vallejo, CA 94592

Mr. Richard C. Wells 
Labor Relations Advisor 
Department of the Navy, ROCMM 
760 Market Street, Suite 836 
San Francisco, CA 94102

Mr. John Connerton 
Labor Relations Advisor 
Office of Civilian Manpower 

Management 
Fomponeo Plaza 
Rosslyn, VA 22209

Regular Mail

Regular Mail

Certified #919981

U.S. DEPARTMENT OF LABOR
O ffice o f  t h e  A ssistant  Se c r e t a r y  

WASHINGTON, D.C. 20210

10-31-75

Leonard Spear, Esq..
Meranz, Katz, Spear and Wilderman 
Lewis Tower Building 
N.E. Corner, 15th and Locust Streets 
Philadelphia, Pennsylvania 19102

601

Re: Pennsylvania Air National Guard 
Case No. 20-5072(CA.)

Dear Mr. Spear:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director*s dismissal of the 
complaint in the above-captioned case alleging violations of 
Section 19(a)(1), (2), (5) and (6) of Executive Oi^er 11^91j as 
amended.

Under all of the circumstances, I find, in agreement with 
the Assistant Regional Director, that further proceedings in 
this matter are unwarranted inasmuch as a reasonable basis has 
not been established for the complaint. In this regard, it was 
noted that a decision to effectuate a reduction-in-force action 
is not a matter upon which there is an obligation under the 
Executive Order to meet and confer upon. See, in this regard. 
United States Department of the Navy, Bureau of Medicine and 
Surgery, Great Lakes Naval Hospital, Illinois, A/SLMR No. 289»
It was noted also that assuming arguendo that the employees in­
volved herein may have been included in the subject bargaining 
unit, the evidence established that the Activity met and conferred 
with the Complainant concerning the impact of its decision to 
eliminate their positions prior to the scheduled implementation 
of such decision.

Under all of these circumstances, sind noting also the 
absence of any evidence that the Activity*s conduct was based 
on discriminatory considerations, your request for review, seeking 
reversal of the Assistant Regional Director*s dismissal of the 
complaint, is denied.

Sincerely,

Attachment

Paul J. Fasser, Jr. 
Assistant Secretary of Labor
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LABOR M A N A C C M EN T SEH VIC C S A D M IN IS T R A T IO N
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August 1, 1975

Mr. George R. Oleck, Chairman Re: Pennsylvania Air National Guard
Pennsylvania State Council Case No. 20-5072(CA)
Association of Civilian Technicians,

Inc.
1209 New Hampshire Road 
Aliquippa, Pa. 15001 

(Cert. Mail No. 701710)

Dear Mr. Oleck;

The above-captioned case alleging violations of Section 19(a)(1),
(2), (5) and (6) of Executive Order 11491, as amended, has been investigated 
and considered carefully. It does not appear that further proceedings are 
warranted inasmuch as a reasonable basis for the complaint has not been 
established.

The coEiplaint alleged that on Janusiy 28, 1975, three security 
guards at the Pittsburgh Air National Giiard Base were given notice of 
separation (RIP) and such action was taken without prior consultation 
with the exclusive bargaining representative.

Investigation has revealed that the three employees in question,
James Lucci, Timothy A. Marshall and Raymond R. Richards, are excluded from 
the bargaining imit by virtue of their positions as guards. They were 
ineligible to vote in the representation election and the duties described 
in their position descriptions correspond to the Executive Order’s definition 
of guard in Section 2(d), Furthermore, no evidence has been presented by 
the Complainant to show how these employees are unit employees or how their 
proposed RIF Impacted on the unit.

Thus, in my view, the Respondent did not interfere with, restrain, 
or coerce the Complainant or other employees in the exercise of their rights 
assured by the Order; nor, has the Complainant presented any evidence to 
show how membership in the Association of Civilian Technicians, Inc. was 
discouraged in connection with this incident. In addition, the Complainant 
has not shown how proper recognition had been denied *-o the exclusive repre­
sentative or that the Respondent refused to consult, confer or negotiate as 
required by the Order.

2.

Accordingly, for the reasons stated above, and on the grounds 
that a reasonable basis for the complaint has not been established, I am 
dismissing the complaint in its entirety.

Pursuant to Section 203.7(c) of the Rules and Regulations of 
the Assistant Secretary, you may appeal this action by filing a request 
for review with the Assistant Secretary for Labor-Management Relations, 
Attention: Office of Federal Labor-Management Relations, U. S. Department 
of Eabor, Washington, D.C. 20216. A  copy of the request for review must 
be served upon this Office and the Respondent. A statement of service 
should accompany the request for review. Such request must contain a 
complete statement setting forth the facts and reasons upon which it is 
based and must be received by the Assistant Secretary not later than the 
close of business August 18, 1975.

Sincerely,

Frank P.frank P. Willette 
Acting Assistant Regional Director 

for Labor-Management Services

Leonard Spear, Esquire 
Meranze, Katz,* Spear & Wilderman 
12th Floor, Lewis Tower Building 
NE C o m e r  15th and Locust Streets 
Philadelphia, Pa. 19102 

(Cert. Mail No. 701711)

Colonel H u ^  S. Niles, GS, PAARNG 
Personnel Officer 
Department of Military Affairs 
Adjutant General’s Office 
Commonwealth of Pennsylvania 
Annville, Pa. 17003

(Cert. Mail No. 701712)

S. Jesse Reuben, Deputy Director/OFLHR 

Terrence J. Martin, Acting AD/PHIAO
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10-31-75

U.S. DEPARTMENT OF LABOR

O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

Leonard Spear, Esq.
Meranz, Katz, Spear and Wilderman 
Lewis Tower Building 
N.E. Corner, 15th and Locust Streets 
Philadelphia, Pennsylvania 19102

602

Re: Pennsylvania Army National Guard 
Case No. 20-5071(CA)

Dear Mr. Spear:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-captioned case alleging violations of 
Section 19(a)(2), (5) and (6) of Executive Order 11^191, as 
amended.

Under all of the circumstances, I find, in agreement with 
the Assistant Regional Director, that further proceedings in 
the matter are unwarranted inasmuch as a reasonable basis for 
the complaint has not been established. In this regard, it was 
noted that the Noveinber 27, 197^, "Clarification Letter" and 
the December 9, 197^, endorsement of that letter by the Respondent's 
Adjutant General were issued to the Activity*s supervisors and not 
to unit employees. Moreover, the evidence was considered insuffi­
cient to establish that the Respondent’s conduct herein was in 
derogation of its bargaining obligations under the Order.

Accordingly, and noting also the absence of any evidence that 
the Resi>ondent*s conduct was based on discriminatory considerations, 
your request for review, seeking reversal of the Assistant Regional 
Director’s dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

U n i t e d -S t a t e s  d e p a r t m e n t  o f  L a b o r
LA BO R M A N A G E M E N T S E R V IC E S  A D M IN IS T R A T IO N  

R E G IO N A L  o f f i c e  
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3 S 3 5  M ARKET STREET

IILA O eU PH IA . I*A. 19104 
;i»KONC 2 1 3 .9 *7 .1 1 3 4

July 22. 1975

534  ̂Pennsylvania National GQai;d 
Case No. 20-5071CCA)

Mr. George R, Oleck, Chairman 
Pennsylvania State Council 
Association of Civilian Technicians,

In c *
1209 New Hampshire Avenue 
Aliquippa, Pa. 15001 

(Cert. Mail No. 701703)

Deair Mr. Oleck:

The above-Cciptioned case alleging violations of Section 19 (a) C2),
(5) and (6) of Executive Order 11491, as amended, has been investigated 
and considered carefully. It does not appear that further proceedings 
are warranted inasmuch as a reasonable basis for the complaint has not 
been established.

The ccaplaint alleged that a letter entitled "Clarification Letter 
of Articles in Federal Times Concerning ^lecent New York A/SLMR #441 Decision*" 
was issued by the Activity during negotiations and that this tended to dis­
courage msabership, granted privileges, and issued instructions to members 
of the bargaining unit thus denigrating negotiations and such action was 
taken without prior discussion with the exclusive rex^resentative.

Investigation has revealed that the substance of the letter in 
question was restatement of Section 213.2 of the Technician Personnel 
Manual regarding wearing of the military uniform and the Activity’s 
Interpriitation of A/SLMR J?441. The letter issued by the Pennsylvania 
National Guard was an endorsement of the November 27, 1974 letter from 
Jeneral Weber, Chief of tb'' National Guard Bureau.

In my view, the Complainant has not presented any persuasive evidence 
:o substantiate that the Issuance of the letter in question undermined the 
xclusive representative, discouraged membership, denigrated negotiations, 
r Interfered with the status of the exclusive representative; nor, in ay 
lew, was there any obligation on the part of the Activity to confer with 
he exclusive representative prior to the i.ssur.nce of said letter.
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2. 11-6-75

Thus, the Respondent did not discourage membership in the 
labor organization, refuse to accord appropriate recognition, or 
refuse to consult, confer or negotiate as required by the Order.

Accordingly, for the reasons stated above and on the grounds 
that a reasonable basis for the complaint has not been established,
I  am dismissing the complaint in its entirety.

Pursuant to Section 203.7(c) of the Rules and Regulations of 
the Assistant Secretary, you may appeal this action by filing a request 
for review with the Assistant Secretary for Labor-Management Relations, 
Attention: Office of Federal Labor-Management Relations, U, S. Department 
of Labor, Washington, D.C. 20216. A copy of the request for review must 
be served upon this office and the Respondent. A  statement of service 
should accompany the request for review. Such request must contain a 
complete statement setting forth the facts and reasons upon which it is 
based and must'be received by the Assistant Secretary not later than the 
close of biisiness August 6, 1975.

Sincerely, ^  ^

Kenneth L. Evans 
Assistant Regional Director

for Labor-Management Services

cc: Colonel H u ^  S. Niles
Department of Military Affairs 
Adjutant General's Office 
Commonwealth of Pennsylvania 
Annville, Pa. 17003

(Cert. Mail No. 701704)

Leonard Spear, Esquire 
Meranze, Katz, Spsar & Wilderman 
12th Floor, Lewis Tower Building 
NE C o m e r  15th and Locust Streets 
Philidelphia, Pa. 19102 

(Ce ^ .  Mail No. 701705)

3cc: Robert N. Merchant, AD/PHIAO 
S. Jesse Reuben, 0FLI4R

Mr. John Helm, Staff Attorney 
National Federation of Federal 

Employees 
1737 H Street, li.W.
Washington, D. C. 20006

603

Re: U.S. Army Medical Department 
Activity
Aberdeen Proving Ground, Maryland 
Case No. 22-5759(RO)

Dear Mr. Hein:

I have considered carefully your request for review seeking reversal 
of the Assistant Regional Director’s disi^ssal of the objection to the 
election in the above-named case.

In agreement with the Assistant Regional Director, and based on his 
reasoning, I find that dismissal of the objection in this matter is 
warranted. lu reaching this conclusion, I reject your contention that the 
statement in question unfairly implicated the lOTT and impaired the employees* 
ability to make a reasoned decision in casting their votes in the election. 
Rather, in agreement with the Assistant Regional Director, I find that such 
statement was easily recognizable as self-serving campaign propaganda and 
was not of a nature that would improperly impair the employees' freedom of 
selection of a bargaining representative.

Accordingly, your request for review, seeking reversal of the Assistant 
Regional Director's Report and Findings on Objections to Conduct of Election, 
is denied.

Sincerely,

Paul J. Fasser, Jr.
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS

2.

UNITED STATES ARMY MEDICAL DEPARTWENT ACTIVITY (MEDDAC) 
ABERDEEN PROVING GROUND, MARYLAND

Activity

and

NATIONAL FEDERATION OF FEDERAL EMPLOYEES, LOCAL 178 
(NFFE)

Case No. 22-5759(R0)

Petitioner

and

INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE 
WORKERS, AFL-CIO (lAM/AW)

Intervener

REPORT AND FINDINGS 

ON

OBJECTIONS

In accordance with the provisions of an Agreement for Consent Election 
approved on March 4, 1975, an election by secret ballot was conducted under the 
supervision of the Area Director, Washington, D.C., on March 26, 1975.

The results of the professional and nonprofessional elections, as set 
forth in the Tally of Ballots, are as follows:

I. Professional

Approximate number of eligible voters...#..................................21

A. Votes cast in favor for inclusion in the nonprofessional unit....... 7
Votes cast against inclusion in the nonprofessional unit............. 9

Void ballots;...............................................................  0

B. Votes cast for NFFE, Local 178................... ....................... 2
Votes cast for lAM/AW, 5
Votes cast against exclusive recognition....... -.......................  9

Valid votes counted....................................................... 16
Challenged ballots.................................................. ...... ®
Valid votes counted plus challenged ballots......... .................. 16

Approximate number of eligible voters....................................... 100

Void ballots....................................................................  0
Votes cast for NFFE, Local 178............. ................................15
Votes cast for lAM/AW.......................................................... 28
Votes cast against exclusive recognition.......... ........................ 25
Valid votes counted.................. ........... ........... ................. 68
Challenged ballots...................... ......................................  0
Valid votes counted plus challenged ballots.................... ........... 68

Challenged ballots were not sufficient in number to affect the results of 
the election.

Timely objections to conduct improperly affecting the results of the election 
were filed on March 31, 1975 by the petitioner. The objections are attached hereto 
as Appendix A. The petitioner also filed a supplemental letter dated April 2,
1975 (Appendix B).

In accordance with Section 202.20(c^ of the regulations of the Assistant 
Secretary, the Area Director has investigated the objections. Set forth below 
are the positions of the {Arties, the essential facts as revealed by the inves­
tigation, and my findings and conclusions witii respect to the objections involved 
herein:

OBJECTION

The Petitioner alleged that a letter to GS employees at the Kirk Army 
Hospital (part of the Medical Department employing most of the eligible employees), 
"dated March 20, 1975 (Appendix C), was distributed by the lAM/AW on March 24,
1975 at or shortly before noon. Paragraph 2 of said letter refers to ineffective 
representation by 'Another Government Union*, strongly implying that the referenced 
union was the NFFE, the only other union on the ballot in this case.”

The NFFE contended that it did not have opportunity to make a rebuttal to the 
"inaccurate and unfair'* implications of the letter, "as it was circulated at noon 
two days before the representation election...." *This constitutes a violation 
of the *48 hour rule* regarding rebuttal to campaign literature." The NFFE contended 
further that the "implications of the letter seriously abridged the employees' 
ability to make a reasonable decision in casting their votes in the referenced 
election."

II. Nonprofessional
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3,

In their supplemental letter dated April 2, 1975, the petitioner noted 
the following:

(1) **NFFE was not the prior representative of the employees (referred 
to as ‘Another Government Union* in the lAM letter), although the lAM 
letter implies that this was the case.'*

(2) **The actual prior representative was apparently AFGE, Local 1779, 
which held Formal Recognition for all employees under the APG Command 
under Executive Order 10988.'*

As a result, the petitioner contended that the signatories of the lAM/AW 
campaign literature led the employees to believe that the prior representative 
of whose representation they complain was the NFFE. This ‘‘implication is 
unfair and inaccurate, as the actual prior representative (until 1970) was 
AFGE, which was not a party to the election'* in the above-captioned case.

Responses to the objections were filed with the Area Director by both 
the Activity and the lAM/AW. Both parties stated that although they had 
received the letters citing the objection, neither had received a copy of the 
campaign literature upon which the NFFE based its objection. The Activity in 
its letter dated April 14, 1975 also stated that it could not give a position 
or offer any information with respect to the objection as no staff member from 
the Civilian Personnel Division nor the Executive Officer or Commander from 
MEDDAC had seen the literature.

The Intervenor, lAM/AW, filed its position with the Area Director dated 
April 14, 1975. While also noting that it was not served with supporting 
evidence, namely the campaign literature, the lAM/AW stated that the literature 
was truthful, that the signatories to the letter had been members of another 
**Federal Employees Union'* and that they were receiving better service since 
belonging to the I ^/AW. Furthermore, the Intervenor contended that the litera­
ture was handed out three days prior to the election, that the petitioner had 
ample opportunity to respond and that the letter did not abridge the employees' 
ability to make a reasonable decision in casting their votes. W

I find that the objectionable phrase "Another (kjvernment Unlon'*in the context 
in which it was used was not a gross misrepresentation of fact nor a substantial 
departure from the truth. The letter neither implied nor referred to the NFFE 
as being the union which hadn't provided representation to employees in years 
past. In any event, the letter was easily recognizable a self-serving propaganda- 
and not of the nature which would improperly impair the employees* right to a full 
and complete freedom of choice in selecting a bargaining representative. 2/

I conclude that np improper conduct occurred affecting the results 
of the election. Accordingly, the objection is faind to have no merit. 3/

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary 
an aggrieved party may obtain a review of this action by filing a request for 
review with the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U.S. Department of Labor,
’Washington,D.C. 20216. A copy of the request for review must be served on 
the undersigned Assistant Regional Director as well as the other parties. A 
statement of such service should accompany the request for review.

The request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of business May 27, 1975.

Dated: May 12. 1975

KENNETH L. EVANS 
Assistant Regional Director 
for Labor-Management Services

1̂ / I find it unnecessary to determine whether the letter dated March 20, 1975 
was distributed two or three days prior to the election.

2J Hollywood Ceramics Company> 140 NLRB 221, 51 LRRM 1600.

3/ I make no finding on the failure of Petitioner to Include in the formal 
objections served on the parties, a copy of the specific letter which 
served as the basis of the objections. I note, however, that the date 
of the document in question and the individuals signing it were included 
in the documents served.
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10-23-75

U.S. DEPARTMENT OF LABOR

O m c B  OF THE A s s is t a n t  S e c r b t a r y

WASHINGTON D C . 20210

Ms. Lisa Renee Strax 
Legal Department 
National Federation of Federal 

Employees 
1737 H  Street, N. W. 
Washington, D. C. 20006

Re:

604

Headquarters, U. S. Army Materiel 
Command

U. S. Department of the Army 
Case No. 22-5900(CA)

Dear Ms. Strax:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-mentioned case.

In agreement with the Assistant Regional Director, I find 
that a reasonable basis for the complaint has not been established 
and that, consequently, further proceedings in this matter are 
unwarranted. Thus, in my view, the Complainant herein did not 
present sufficient evidence to establish a reasonable basis for 
its allegation that Zohrab Tashjian*s position was eliminated for 
discriminatory reasons. In this connection, see Section 203.6(e) 
of the Assistant Secretary's Regulations which provides, in 
relevant part, that, "The Complainant shall bear the biirden of 
proof at all stages of the proceeding regarding matters alleged 
in the complaint..." Further, it was noted that the allegations 
with respect to denial of representation and refusal to consult 
regarding a reorganization were procedurally defective in that 
these allegations were not included in the pre-complaint charge. 
In this regard, see Section 203.2(b) of the Assistant Secretary's 
Regulations which provides, in relevant part, that a charging 
party may file a complaint "limited to the matters raised in the 

charge."

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of the instant com­

plaint, is denied.

Sincerely,

l*NITED ^TATESy DEPARTMENT OK  L A B O R

’ ft M A N A O C K C N T SERVICEO A D M IN IS T R A T IO N  
riCCIONAUOKFICC 

1 4 1 2 0  r.A TC W A Y  O U IU D IN C  
3 » 3 9  MARKET 5Tn5iCT

June 13, 1975

FM IL A O eU K H IA . PA . I t l 0 4  

T tL T F H O N C

Mr. Richard R. Goodwin 
Executive Vice President 
I/)cal 1332, NFFE 
8604 battailles Court 
Annandale, Va. 22003 
(Cert. Mail No. 734221)

Dear Mr. Goodwin;

Re: Headquarters, U.S. Army Material 
CAmmand, U.S. Department of the Army 
Case No. 22-5900(CA)

Tlie above-captloned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and 
considered carefully.

It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis .for the complaint has not been established.

On January 7, .Ly75, you filed a charge with tne Agency alleging 
that Mr. Zohrab Tashjian had ^een discriminated against because he 
had lodged a complaint against Colonel Jerome Aaron on December 23,
1974. Thereafter, you filed a complaint against the Activity on 
April 9, 1975,' averring that Mr. Tashjian was discriminated against 
•because he filed a grievance against Colonel Aaron, that the Activity 
denied Mr. Tashjian Che right to be represented in a grievance and 
that the Activity reorganized the Command withotit conferring or 
negotiating with the union, and in the process deliberately abolished 
Mr. Tashjian’s position. Sections 203.2(a) and (b) of the Rules and 
Regulations of the Assistant Secretary provide that a charge must be 
filed alleging the unfair labor practice-under Section ,19 and that the 
complaint filed thereafter must be l iD d t e d  to the matters raised in 
the charge.

The allegations with respect to the denial of representation and the 
alleged failure to consult regarding the reorganization will not be 
considered by me and I am, therefore, dismissing these allegations 
of the complaint. I shall consider only the allegation that Mr. Tashjian 
was discriminated against.

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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The investigation revealed that Mr. Tashjian had applied for another 
position.within the Agency and pursuant to regulations. Colonel Aaron» i
his supervisor, prepared a performance evaluation on November 20, 1974.
Mr. Tashjian returned the appraisal-a month later requesting that certain 
remarks and comments appearing on the appraisal be withdravm or amended. 
Thereafter, Colonel Aaron set up a meeting for December 24, 1975 with 
Mr. Tashjian to discuss the appraisal. Initially, your presence at the 
counselling session was at issue but you remained and participated completely 
thereafter. At the conclusion. Colonel Aaron amended the written portion 
of his appraisal. * There was no evidence that this was a grievance meeting.

You alleged that the meeting was called' to discuss a grievance Mr. Tashj*^ 
had filed and inferred that it had been called at the behest of the union.
You offered no evidence to sustain either of these allegations. The evidence 
shows that in early December 1974, for budgetary reasons, higher headquarters 
of the Activity directed that one of two civilian jobs in the office of 
Colonel Aaron be abolished. The two positions were Physical Science Adminis­
trator and Secretary. On January 3, 1975, Colonel Aaron recommended the 
abolishment of the PhysiCcil Science Administrator position on the basis 
that he and other officers in his department could assume the duties of the 
position. No evidence of anti-union animus by Colonel Aaron or the Activity has 
been shown. Colonel Gould chose to retain his secretairy and distribute Mr. 
Tashjian*s duties among his remaining staff. The investigation has f a i ^ d  
Lu reveal any nciois between the counselling sessiop and the dp.cision to abolish 
Mr. Tashjian*s job.

I find,, therefore,^ that tnere is no reasonable cause to show that a violation 
is occurring an4 that a Notice of Hearing should issue. I am, therefore, 
dismissing the complaint.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U.S. Department of Labor, Washington, D.C. 20216.
A  copy of the request for review must be served upon this, office and the 
Respondent. A  st^atement of service should accompany the request for review.
Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secretary 
not later than the close of business June 30, 1975.

HETH L. EVANS 
Assistant Regional Director 
for Labor Management Relations

Attach.

11-6-75

U.S. DEPARTMENT OF LABOR

O m cB  OF THE A s s i s t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

Ms. JoAnne L. Krus 
NationaJ. Association of Giovemment 

Employees, Local R7-23 

P. 0. Box 515
Scott Air Force Base, Illinois 62225

605

Re: Depfiirtment of Defense 
Scott Air Force Base 
Belleville, Illinois 

Case Ho. 5®-13019(GR)

Dear Ms. Krus:

I have considered carefully your request for review seeking 
reversal of the Acting Assistant Regional Director's Report and 
Findings on Grievability.

Under the particular circumstances of this case, I find, 
contrary to the Acting Assistant Regional Director, that the 
grievance in the instant case is grievable under the parties* 
negotiated agreement. In reaching this determination it was 
noted that the applicable negotiated agreement in this case is 
the negotiated agreement between the Activity and the NAGE Locals 
R7-27 and R7-27-0. In my view, under the circumstances herein, 
the National Association of Government Employee's failure to 
allege specifically in its grievance that the conduct in question 
was violative of Article XX, Section 12, of the parties* 
negotiated agreement did not render the grievance, non-grievable. 
Thus, it was noted that although the initial grievance did not 
€illege a specific violation of Article XX, Section 12, the 
wording of such grievance was broad enoTigh and sufficiently clear 
to encompass such provision. Further, in this connection, it 
was noted that Article XIX, which contains the negotiated 
grievance procedure, does not require that grievants cite the 
specific agreement articles involved in a grievance. Biiis, based 
on the foregoing, and noting particularly that Article XX, Section 
12, of the parties* negotiated agreement involves the subject 
of “administrative excusals," I find that the unresolved issues, 
presented in the subject case concern matters involving the 
interpretation and application of the terms of the agreement 
between the parties, and that such matters should be resolved 
in accordance with the negot i a t e  grievance and arbitration 
procedures contained in the agreement. Accordingly, your request 
for review seeking to set aside the Assistant Regional Director *s 
Report and Findings on Grievability, is granted.
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Pursuant to Section 205.12 of the Assistant Secretary's 
Regulations the parties shall notify the Assistant Regional 
Director for Lahor-Management Services, Labor-Management 
Services Administration, United States Department of Labor, 
in writing, within 30 days from the date of this decision as 
to what steps have been taken to comply herewith. Tlie Assistant 
Regional Director’s address is Room 1033B Federal Office Building, 
230 South Dearborn Street, CMcago, Illinois 6o6oi+.

Sincerely,

- 2  -

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

UNITED STATES DEPARTMENT O F  IJiBOR 

BEFORE T H E  ASSISTANT SECRETARY FOR LABOR MANAGEMENT RELATIONS
CHIOVGO REGION

-DEPARTMENT-OF THE AIR FORCE, 

SCOTT AIR FORCE BASE, ILLINOIS,

Agency and Activity

and Case No. 50-13019 (GR)

LOCAL R7-23, NATIONAL
ASSOCIATION O F  G OVERNMENT EMPLOYEES,

Applicant 

REPORT AN D  FINDINGS GRIEVABILITY

On March 19, 1975, Local R7-23, National Association of Government 
Employees (NAGE), the certified (and recognized) representative of 
several units of employees in the Scott Air Force Base, Illinois, 1/ 
filed an eonended Application for Decision on Grievability. The negoti­
ated agreement between the parties is the Labor-Management Agreement 
Between Local R7-23, National Association of Government Enployees

ly Local R7-23 presently represents Scott Air Force Base, Illinois, units, 
comprising all non-supervisory employees of the Defense Commercial 
Communications Office (DECCO), Defense Communications Agency (DCA); 
all non-supervisory telephone operators; all non-supervisory Air Force 
General Schedule employees and all non-supervisory Wage Grade 
employees (exccpt meat cutter e m p loyees)serviced by  the Central 
Civilian Personnel Office, Scott Air Force Base, Illinois. Previously 
the DECCO, DCA unit was represented by NAGE Local R7-69; the telephone 
operators by NAGE Local R7-27-0; and the General Schedule employees 
by NAGE Local R7-27. N A G E  Local R7-23 was recognized as the exclusive 
representative under the terms of Executive Order 10988 for a unit of 
Wage Grade employees and has consistently represented this unit. In 
Amendments of Certification, dated June 21, 1974, the Chicago Area 
Director ordered that the numerical designations of N A G E  Locals R7-69, 
R7-27-0 and R7-27 be changed to that of NAGE Local R7-23 since the 
units represented by these various locals were m e r g e d  into the s ingle 
NAGE Local R7-23 on February 18, 1974 (See Case Nos. 50-11108 (AC), 
50-11109 (AC) and 50-11110 (AC)).
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and Scott Air Force Base, Illinois, which remains in force and effect 
for three years from the effective date of January 3, 1973, 2/

The record shows that on December 31, 1974, Activity management 
rel^^eased certain categories of civilian personnel for various portions 
of the day without charge against annual leave, while other categories 
o f  employees were released but charged annual leave. In a letter dated 
January 10, 1975, a union grievance was filed in accordance with Article 
19, Section 12 of the agreement, charging the Activity with violation 
o f  Article 4, Section 1 of the agreement in that administrative excusal 
was allegedly granted employees on a discriminatory basis.

The Activity responded, taking the position that the administration 
of leave is a management responsibility in accordance with Civil Service 
regulations and that there exists no appropriate relationship between 
the ailleged improper granting of annual leave and the contract p r o v i ­
sions allegedly violated. Rather, the Activity maintains that 
Article 4, Section 1 of the agreement is essentially a restatement of 
Section 12(a) of Executive Order 11491, as amended, and is a matter for 
mandatory inclusion in all labor contracts subject to the Order.

I find the A p p l i c a n t’s contention that the subject grievance meets 
the criterion for processing under the negotiated grievance procedure 
to be without merit. Article 4, Section 1 of the parties* agreement, 
entitled "Basic provisions of agreements", is essentially a paraphrase 
of Section 12(a) of the Order, and refers to requirements necessary 
in agreements negotiated between an agency and a labor organization. 
Nothing in Article 4, Section 1 of the agreement can be found to sup­
port the A p p l i c a n t’s contention that Activity, management *s alleged 
granting of administrative leave on a discriminatory basis is a matter 
grievable under the parties* negotiated agreement. Further, Article 20,

-  2  -

2 /  The agreements covering NAGB Locals R7-27, R7-27-0 and R7-69 were 
additionally submitted by the Applicant with its Application. ' 
Because of the issuance of Amendments of Certification discussed 
in the previous footnote, I take the agreement between 
Local R7-23 and the Activity to be the one relevant to these 
proceedings, and I note the Applicant's January 10, 1975 initial 
grievance letter invoking certain portions of the agreement, to 
be signed by JoAnne L. Krus, whose title is listed as "President, 
Local R7-23." However, I note that the several agreements are sub­
stantially the same relative to the pertinent language concerning 
the Applicant's rationale for determining the matter before me.

Section 12 of the agreement contains only a description concerning 
the procedures and timetable for submission of employee grievances 
and makes no reference to what subject matters are appropriate for 
submission to the grievance procedure.

There is no language relating to the matter of the A c t i v i t y’s 
granting of leave in the portions of the agreement invoked by the A p p l i ­
cant, and no other portion(s) appear to be applicable; I find therefore 
that the matter of Activity m a n a g e m e n t’s granting of administrative 
leave is not a matter that may be raised under the parties* n e goti­
ated agreement.

Pursuant to Section 205.6(b) and 202.6(d) of the Regulations of 
the Assistant Secretary, any party aggrieved by this action may obtain 
a review of this decision by filing a request for review with the 
Assistant Secretary with a copy served upon me and each of the parties 
to the proceeding, and a statement of service filed with the request 
for review. Such request must contain a complete statement setting 
forth the facts and reasons upon which it is based. The request must 
be received by the Assistant Secretary of Labor for Labor Management 
Relations, Attention; Office of Federal Labor Management Relations, _ 
LMSA, United States d e p a r t m e n t  of Labor, 200 Constitution A v e n u e , . N. W. 
20216,* not later than the close of business July 22, 1975.

Any party aggrieved by this action who does not wish to file a 
request for review " . . .  may file a complaint alleging an unfair labor 
practice under Section 19 of the Order which is based on the same 
factual situation which gave rise to the grievance covered by the 
application" in accordance with Section 205.13 of the Regulations of 
the Assistant Secretary.

Dated at Chicago, Illinois, this 7th day of July, 1975.

-  3 -

; t a n t ^ e  gic

A t t a c h m e n t :

Paul A. Barry, Acting A s s i s t a n t ^ e g i o n a l  Director 
United States Department of Labor 
Labor Management Services Administration 
Federal Building, Room 1033B 
230 South Dearborn Street 
Chicago, Illinois 60604 

LMSA 1139

3/ The Applicant refers in its January 10, 1975 letter to its filing of 
a grievance in accordance with Article 19, Section 12 of the Agreemen 
however, this Article in the agreemertt under consideration is entitle 
"Special Job and Conditions Premium Pay" and is  cl^^rly  not appJic*abi? 
(this Articio contains no Section 12.), whereas the fd>t Jewing Article 
(20), "Msgotiatec Grievance *-rocecure," is cicariy applicable,
Section 12 Referring to Union Grievances. Therefore, I will take it. 
that the Applicant has erred in its citation of Article 19, Section 1, 
of the agreement.
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U.S. DEPARTMENT OF LABOR
OPFICB OF THB ASSISTANT SECRETARY 

WASHINGTON. D.C. 20210

11-25-75
Mr. James Rosa 
Staff Counsel

American Federation of Government 
Employees, AFL-CIO 

1325 Massachusetts Avenue, N. W. 
Washington, D. C. 20005

606

Re: U. S. Department of State
Agency for International Development 
Case No. 22-5853(CA)

Dear Mr. Rosa:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional. Director *s dismissal of the 
complaint in the above-captioned case.

Under all of the circumstances, I find that a reasonable 
basis exists for the instant complaint insofar as it alleges 
that the Respondent violated Section 19(a)(1) and (6) of Executive 
Order llî -91, as amended, by its failure to furnish the Complainant 
with the Wild Report, the Diomas Report, and certain documents 
concerning "surplus skills." Thus, in my view, a reasonable 
basis was established for the allegation that such documents 
were necessary and relevant to enable the Complainant to perform 
its bargaining obligations under the Order. I further find, in 
agreement with the Assistant Regional Director, that a reasonable 
basis was not established for the instant complaint insofar as it 
alleges that Respondent violated the Order by its failure to 
furnish the Complainant with certain documents in connection with 
the transfer of Daisy Johnson. Thus, in my view, the Complainant’s 
request in this regard was not sufficiently specific and the 
evidence was insufficient to establish that the information sought 
was necessary and relevant.

Accordingly, your request for review is granted, in part, 
and the case is hereby remanded to the Assistant Regional Director, 
who is directed to reinstate the complaint insofar as it alleges 
that the Respondent violated the Order by its failure to fiirnish 
the Complainant with the Wild Report, the Thomas Report and 
certain documents pertaining to "surplus skills," and, absent 
settlement, to issue a notice of hearing.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Ur.|v»UD STATES DEPARTMENT OF  L ^U C R
M ANAG EM EN T SERVICES A D M IN IS T R A T IC  

ItE G IC N A L  O FFIC E  
1412 > G ATEW AY B U IU D IN G  

3 5C S  MARKET STREET

PHILA0EI-I»MIA. r A .  I » I 0 4

TCLErHONC 2 I5 .S97 .II34

May 21, 1975

James Rosa, Staff Counsel 
American Federation of Govemnent 

Employees, APL-CIO 
1325 Massachusetts Avenue, N.W. 
Washington, D.C. 20005 
(Cert. Mail No. 734180)

Dear Mr. Rosa:

Re: Agency for International 
Development, Department 
of State
File No. 22-5853(CA)

The above-captioned case alleging violations of Section 19 of 
Executive Order 11491, as amended, has been investigated and 
considered carefully. It does not appear that further pro­
ceedings are warranted since a reasonable basis for the com­
plaint has not teen cstablichcd.

The complaint alleged essentially that the Agency for International 
Development violated Sections 19(a)(1) and (6) "̂ of Executive Order 
11491, as amended, by failing to provide the union with necessary 
documentation so that the union could fulfill its responsibility 
in representing unit employees. The investigation revealed that 
on or about November 20 and 21, 1974, the union and Respondent 
met to discuss a resolution of a prior unfair labor practice 
charge for alleged Agency failure to consult on a proposed reduction 
in force (RIF). You requested at the time the following documents: 
a Wild report, a 'Ihomas report, a Foreign Service Skills Review 
report and written answers to certain questions you presented to 
the Agency. The Agency refused to supply you with the Wild
and Thomas reports and asserted that there was no such document 
as the Foreign Service Skills Review.2/

1/ The complaint you filed, however, failed to allege as violation 
the failure to receive written answers to c^^estions presented to 
the Agency. I shall, therefore, not consider the allegation.

2J You presented no evidence to show that there is such-a report.

Attachment
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Thereaft;^er, you filed a charge which, in addition to alleging failure 
to supply the Wild, Thomas and Foreign Service Skills Review reports, 
asserted that the Agency had also refused to supply you with documents 
which purported to (1) establish that a position held by a Ms. Daisy 
Johnson would be abolished; (2) support the Agency’s offer to her for 
a lateral transfer to another position; and, (3) that her position was 
no longer considered immune from abolishment.

Respondent asserts that it need not supply the Wild and Thomas reports, 
that there is no Foreign Service Skills Review report and that there 
is no documentation with respect to Ms. Johnson’s employment status,

The Wild and Thomas reports were undertaken by the Agency^as a result 
of a Congressional concern with agency overstaffing^to project program 
management’s prospective manpower requirements and to identify staffing 
problems. The Agency undertook a RIF action after studying the reports. 
Evidence was introduced that the latter was discussed with your organi­
zation on several occasions.

The investigation further revealed that with respect to Ms. Johnson 
your organization was informed that Ms. Johnson was advised by her 
supervisor that her job might be abolished and that she was asked if 
she was interested in being reassigned to another position since it 
vas possiMft she might lose hei iucumbcnt one bec^nse of the impending 
RIF.

With respect to the Ms. Daisy Johnson incident, I find that there 
are no documents existing which you allege were not furnished to 
your organization. All the available evidence shows is that there 
was cL conversation with Ms. Johnson concerning her employment status 
and such information has been given to you and discussed with your 
organization.

I find in conclusion, therefore, that there is no reasonable basis for 
the issuance of a Notice of Hearing based upon the refusal of the Activity 
to supply documents as described above. I am therefore dismissing the 
complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216. A copy of the request for review must be served 
upon this office and the Respondent. A statement of service should ac­
company the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon 'jhich it ic based and must be r£ceiveu-u> Llie Aaaibtaut 
Secretary not later than the close of business June 5, 1975.

I find, in assessing the available evidence, thaf the Wild and Thomas 
reports related to a decision by the Agency to implement a RIF; that 
the reason for the decision to RIF need not be articulated to your 
organization; that all the Executive Order and the Decisions of the 
Assistant Secretary dictate is that impact and implementation or 
procedures be the subject of negotiations with the union. There is 
no allegation and you have supplied no evidence to indicate a violation 
by a refusal to discuss impact and related problems. No evidence has 
been introduced, and the indication is to the contrary, that there is 
such a document as the Foreign Service Skills Review. I find, therefore, 
that this allegation must also fall.

You submitted no evidence with respect to any statements made by anyone 
to Ms. Daisy Johnson concerning her employment status or that there was, 
in fact, such documentation.

Sincei^y,

KENNETH L. EVANS 
Assistant Regional Director 
for Labor-Management Relations

Ms. Pauline Johnson
Attorney Advisor
Department of State
Agency for International Development
Washington, D.C.
(Cert. Mail No.734181)
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11-25-75

U.S. DEPARTMENT OF LABOR
O m c E  o r  THE Assistant secre tary

W A SH IN G TO N

Mr. Ronald A. Gunton 
Chainnan, Executive Committee 
National Federation of Federal 

Employees, Local 14-91 
P. 0. Box 272 
Bath, New York li4-8I+0

Re:

607

Veterans Administration Center 
Bath, New York 
Case No. 35-355l(CA)

Dear Mr. Gunton:

I have considered carefully your request for review, seeking 
reversal of the Acting Assistant Regional Director *s dismissal 
of the complaint in the above-mentioned case.

In agreement with the Acting Assistant Regional Director, 
and based on his reasoning, I find that a reasonable basis for 
the cosplaint has not been established and that, consequently, 
further proceedings in this matter are unwarranted. Thus, I 
find that the Respondent was under no obligation to meet and 
confer concerning the establishment and filling of a supervisory 
position. Moreover, \fith regard to any dispute concerning the 
super\dsory status of the employee occupying such position, I 
find that such a matter is appropriately raised through the 
filing of a petition for clarification of unit rather than 
under the unfair labor practice procedures.

Accordingly, and noting the absence of any evidence of a 
failure to investigate this matter properly, your request for 
review, seeking reversal of the Acting Assistant Regional Director’s 
dismissal of the instant complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

U. S. DEPARTMENT OF  LABOR

B E FO R E T H E  A S S IS TA N T SE C R ETA R Y FO R LA B O R -M A N A G E M E N T R E L A T IO N S  

NEW  YO RK R E G IO N A L  O F F IC E

Suite 3515 
1515 Broadway 

New York, New York 10036

August 22. 1975 In reply refer to: Case No. 35-3551 (CA)

Mr. Ronald A. Gunton, President 
Local 491, NFFE, Ind.
P. 0. Box 272 
Bath, New York 14840

Dear Mr. Gunton:

Re: Veterans' Administration Center 
Bath, New York

The above captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been Investigated and considered carefully.

It does not appear that further proceedings are warranted Inasmuch as a 
reasonable basis for the complaint has not been established.

The complaint filed on May 14, 1975 alleges Respondent violated 
Section 19(a)(6) of the Order by establishing a new supervisory position 
in the Psychology Service without affording the complainant an opportunity 
to meet and confer and/or negotiate on the establishment of the position. 
Complainant’s basic contention is that the exclusive representative has 
a right to know "managements structures for purposes of labor relations" 
and hence should have received adequate notice of management's decision 
to establish an alleged new first line supervisory position.

According to Respondent, the supervisory structure of the Psychology 
service is unchanged; new employees were assigned to existing positions 
without change in organizational structure. In addition. Respondent 
contends that pursuant to Sections 11(b) and 12(b)(2) and (5) of the 
Order, it is not obligated to meet and confer and/or negotiate concerning 
supervisory positions.

The primary issue involved is whether or not the position involved 
herein is a supervisory position. An examination of the evidence submitted 
discloses that the parties do not dispute the fact that the individual 
occupying the disputed supervisory position is in fact a supervisor. 
Accordingly, I find that the position is excluded from the exclusive unit, 
and as such. Respondent is under no obligation to meet and confer and/or 
negotiate concerning the position.
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Ronald A. Gunton - 2 August 22» 1975

I am therefore dismissing the complaint.

As previously stated by the Assistant Secretary In a similar case filed 
by Complainant, a dispute concerning the supervisory status of a 
position should be resolved through the processing of a petition for 
clarification of unit rather than under the unfair labor practice 
procedure.!/

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the Respondent. A statement of service should accompany the request 
for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, ATT: Office of Federal Labor- 
Management Relations, U. S. Dept, of Labor, Washington, D. C. 20216, 
not later than the close of business September 8.

Sincerely,

D. Br^itbart 
/Acting Assistant Regional Director 
New York Region

ly Veterans Administration Center, Bath, New York, Case 35-3253 (CA)

U.S. DEPARTMENT OF LABOR

O ffice  o p  t h e  A ssis ta nt  Se c r e t a r y  

WASHINGTON, D.C. 20210

11-25-75

Mr. Louis Smigel 
Regional Counsel
Community Services Administration
Region II
26 Federal Plaza
New York, New York 10007

608

Re: Community Services Administration 
Region II, New York 
Case No. 30-6o ?^(AP)

Dear Mr. Smigel:

I have considered carefully your request for review seeking 
reversal of psirt of the Assistant Regional Director’s Report and 
Findings on Arbitrability in the above-named case.

In your request for review, you contend that the Assistant 
Regional Director erred in finding arbitrable the issue concerning 
whether the grievant is entitled to a promotion as a result of an 
accretion of additional duties to her position. It is your 
position that such a matter may be raised before the Civil Service 
Commission Tinder a statutory appeal procedure and, thus, cannot 
be raised under the negotiated procedure.

Under all the circumstances, I find that the issue concerning 
whether the grievant is entitled to a promotion on the basis of 
an accretion of additional duties is not arbitrable under the 
parties* negotiated procedure. Thus, in my view, the grievant*s 
claim that she is entitled to a promotion because of the accretion 
of additional duties to her position involves a classification 
matter which does not differ materially from her further claim 
that her position should be reclassified, which the Assistant 
Regional Director found to be covered by a statutory appeal pro­
cedure. In both instances the grievant is seeking a h i ^ e r  
classification for the duties she is performing currently, which 
duties the Activity contends do not warrant such higher classifi­
cation. I therefore, conclude that the grievant*s claim is 
appealable to the Civil Service Commission under the statutory 
appeal procedure provided for classification matters and, conse­
quently, may not be raised under the parties’ negotiated grievance 
and arbitration procedure.

Accordingly, the request for review is granted and the 
Assistant Regional Director's finding noted above is reversed.
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Whereas neither party sought review of certain other 
aspects of the Assistant Regional Director’s Report and 
Findings on Arbitrability, pursuant to Section 205.12 of the 
Assistant Secretary*s Regulations, the parties shall notify 
the Assistant Regional Director for Labor-Management Relations, 
Labor I'^I^agement Services, U. S. Department of Labor, in writing, 
within 30 days from the date of this decision as to what steps 
have been taken to comply vrith such aspects of the Assistant 
Regional Director’s Report and Findings. The Assistant Regional 
Director’s address is Room 3515? 1515 Broadway, New York,

New York 10036.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

UNITED £Tii:E3 I.::?;

b e f o r e  t h e  a S o I s t :̂ ;:̂  '

g f  l a b o r
R2LASX0NS

Community Services Administration 

Region II
New York, New Yoik

Activity - Applicant

and

Local 3056
OEO En5)loyees Union
American Federation of Government

Employees, AFL-CIO

Labor Organization

CASE N0.30-607U(iP)

AND FINDINGS ON ARBITRABILITY

Upon application for decision on arbitrability having been filed in accordance 
with Section 205 of the Regulations of the Assistant Secretary, the under­
signed has completed the investigation and finds as follows:

Local 3056, American Federation of Government Enqployees, ^pL-CIO, herein^ter 
referred to as the Union or the Respondent, is the exclusive representative 
of a unit of all non-supervisory en5>loyees of Region II of the Community Ser­
vices Administration (formerly the Office of Economic Opportunity), herein­
after referred to as the Activity or the Applicant. The parties to this pro­
ceeding are also parties to the National Agreenent between the Office of 
Economic Oppoirtunity and the AFGE for the National Council of OEO Locals, 
which became effective on March 3I, 1972, and remains in effect at present.

This case involves the grievance of Cynthia Lloyd, an en5>loyee of the Appli­
cant. The following facts about which the parties are not in dispute, form 
the basis of the grievance, and are pertinent to the instant application.

Lloyd began working as a Clerk-Typist, GS-322-05, in the Public Affairs/Con- 
gressional Relations Section of the Activity in June 1973- In August 1973s 
she was made an Administrative Assistant, GS-3OI-O5, while continu in g  to 
work in the sane section. In September 1973> Lloyd began receiving assign­
ments related to the release of grants to the various community organi zations 
for which the Activity provides financial support. These assignments were 
to be carried out under the supervision of the Activity's Public Relations 
Assistant, an employee who held grade GS-11. On or about November 1973j 
Public Relations Assistant v/as detailed to another agency, and the Public 
Affairs/Congressional Relations Section was abolished. In  December 1973» 
Lloyd v/as assigned to the Office of the Regional Counsel, where she was 
assigned new duties, but also apparently continued to handle the grants
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function, and also retained her title, Administrative Assistant, GS-301-05. 
The duties which Lloyd was required to perform in connection with the grants 
program form the basis of her grievance.

During the period January 197U through November 197U» Lloyd atten5)ted by 
various means to obtain some form of official acknowledgement, and a higher 
grade, for the woik she was performing relative to the grants. These efforts 
were unsuccessful, and on December 2, 197Ui James R. Pagett, President of 
Local 3056, on behalf of Lloyd, filed a grievance in accordance \\rith Article 
16, Section 5 of the Agreement by requesting a meeting with Lloyd’s immediate
supervisor, Louis Smigel, 
tions of the Agreement.

Regional Counsel, to discuss six (6) alleged viola-

The relevant sections of the N a t i o n ^  Agreement, which form the bases of 
L l oyd’s grievance, are as follows;!/

Article 11 - Section 8 - The en^jloyer and the 
Union agree that the principle of equal pay for 
substantially equal work v;ill be applied to all 
position classifications and actions.

Article 11 - Section lU - Except for brief 
periods, employees should not be detailed to 
p e r f o m  work of a higher grade unless there 
are c o n v e n i n g  reasons for doing so. Normally, 
the employee should be given a temporary promo­
tion instead.

Article 11 » Section 1^ - Any en5>loyee 
detailed to another position shall be given a 
job description or functional statement, if such 
assignment is for thirty days or more... Per 
details to h i ^ e r  positions of more than five 
consecutive days but less than thirty days, the

1/ Although the grievance originally alleged a violation of Article 11, 
Section 1. in that Lloyd had not been provided with a copy of her 
position description, the submissions of the parties disclose that 
the position description was in fact furnished to the Grievant on 
January 10. 1975- Accordingly, I find it unnecessary to decide the 
arbitrability of that portion of the grievance-

- 2 -

supervisor shall provide the employee with a 
memorandum for his Official Personnel Polder.

Article 10 - Section U - Qn-going career 
development for the individual employee shall be 
accomplished t h r o u ^  establishment of an indi­
vidual iiplan at the time of the performance evalu­
ation.

Article 12 - Section l(b),(d),(e) - The ob­
jective of this Article is to assure that EOD is 
staffed by the best-qiialified candidates avail­
able and to assure that eii5)loyees have an oppor­
tunity to develop and advance to their full 
potential according to'their capabilities. To 
this end this Article is designed; ... 
b. To give employees an opportunity to 

receive fair and appropriate con­
sideration for h i ^ e r  level jobs;...

d. To provide an incentive for em­
ployees to improve their performance 
and develop their skills, knowledge, 
and abilities;

e. To provide attractive career oppor­
tunities for employees; ...

Article 12 - Section U(b)(7) - An employee 
whose position is reconstituted in a higher grade 
owing to the accretion of additional duties and 
responsibilities may be given a career promotion 
provided that the accretion was not the result 
of planned management action ... When an addi­
tional position is not a clear successor to the 
former position, a career promotion may be made.

Pursuant to the procedures prescribed in Article I6, meetings were held 
between the parties on December 1+ and 6, 197U, for the oral presentation 
of the grievance. Thereafter, having failed to resolve the grievance'to 
Lloyd's satisfaction, Pagett forwarded the grievance on December I3, I97I1 
to Angel Rivera, Regional Director of the Activity. Although Article 16, 
Section 7, specifies that the Regional Director may meet with the ag­
grieved employee at this stage, such a meeting was not held, and Rivera 
responded in writing to the grievance on December 2k, 197U* In his res­
ponse, Rivera maintained that the work Lloyd was performing did not warrant 
a promotion, that if Lloyd believed she v/as entitled to a higher grade she 
should request a desk audit of her position, and otherwise generally denied

- 3 -
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the matters raised in the grievance.

Rivera* s response being \msatisfactory to the Grievant, Psigett informed 
Rivera "by letter dated January 16, 1975 > that pursuap.t to Article 16,
Section 8, the Grievant wished to pursue the matter to arbitration. There­
after, by letter dated January 21, 1975, Rivera advised the. Union that the 
dispute was not subject to the grievance procedure and thus was not arbi­
trable under the Agreement- On February 25j 1975> Activity filed the 
instant application, seeking a decision on the arbitrability of the grie­
vance.

I have carefiilly examined the documentation and evidence submitted, as well 
as the applicable clauses of the National Agreement, and, with the exception 
of the alleged violation of Article 11, Section 8, conclude that the grie­
vance is arbitrable and niust be processed pursuant to Article 1? of the 
National Agreement.

The Union, as one basis of the grievance, contends that management violated 
Article 11, Section 8, by not compensating Lloyd at a rate of pay commen­
surate with her job responsibilities- Chapter $1 of Title 5> United States 
Code, is entitled "Classification". Section 5101 of Chapter 5l defines the 
purpose of that Chapter as follows;

"to provide a plan for classification of positions whereby -
(1) in deteimining the rate of basic pay which an 

employee will receive -
(a ) the principle of equal pay for 
substantially equal wo3± will be 
followed; and
(B) variations in rates of basic pay 
paid to different en5)ioyees will be in 
proportion to substantial differences 
in difficulty, responsibility, and 
qualification requirements of the work 
performed and tq/ihe contributions of 
employees to efficiency and economy in 
the services; and

(2) individual positions will, in accordance 
with their duties, responsibilities, and 
qualification requirements, be so grouped 
and identified by classes and grades, as

i defined by Section 5102 of this title, 
and the various classes will be described 
in published standards, as provided by 
Section 5l05 o£ this title, that the re­
sulting position classification system

can be used in all phases of personnel 
administration."

Section 5102 of Chapter 5l defines "position" as "the work, consisting of 
the duties and responsbilities assignable to an employee". Section 5103 
states, "The Civil Service Commission shall determine finally the appli­
cability of Section 5102 of this title to specific positions and em­
ployees

In the instant case, employee Lloyd has been assigned, in addition to her 
normal duties, additional duties relating to the grants program. These du­
ties had originally been perfomed “by an employee who held a higher grade. 
These duties, having been assigned to Lloyd and performed by her on a gener­
ally continuous basis since September 1973 thereby became a part of her po­
sition. If Lloyd is contending in her grievance that the accretion of these 
duties resulted in an improper classification of her position, she could 
have requested either the Activity* s personnel office or the Civil Service 
Commission, by way of the authority granted to it pursuant to 5 l̂ SC 5103, 
to audit her position to determine whether or not it was properly classified. 
If Lloyd had appealed to the Activity* s personnel office, and that office 
had determined her position to be properly classified, she was still en­
titled to appeal that determination to the Civil Service Commission. In 
either event, the dispute would be one concerning the application of the 
classification standards to an individual position. Since 5 ^SC 5101, 
supra, specifies that a purpose of the classification standards is to im­
plement the principle of equal pay for substantially equal work, and the 
Civil Service Commission has been delegated by statute with the authority 
to make the final determination as to whether this principle is being ap­
plied with respect to a specific position, I find, therefore, that the 
Grievant *s contention in this instance cannot be raised under a negotiated 
grievance procedure by Section 13(a) of the Executive Order.

A review of the remaining bases for the grievance discloses that none are 
related to a classification dispute and thus subject to statutory appeals 
appeals procedures, but rather are matters dLnvolving .the interpretation or 
application of the cited provisions of the parties* Agreement. Thus, Grie­
vant Lloyd contends that Article 11, Sections Ik  and 15 were violated in 
that she has been detailed to perform work of a higher grade level without 
a temporary promotion, and without being furnished a job description, a 
functional statement, or a memorandum for her Official Personnel Polder.
.In my view, it is clear that the cited clauses of the Agreement deal T>dth 
procedures to be followed in connection with the detailing of an en5)loyee.
As such, this aspect of the grievance is not concerned \7ith whether or not 
Lloyd* s position v/as correctly classified, nor does it constitute an at­
tempted infringement upon any rights reserved to management by Section 12

- 5 -
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of the Executive Order. Further, I note ftom the evidence submitted that 
the Activity has not contended, either in response to the grievance, or in 
support of its application, that this aspect of the grievance is not subject 
to the grievance and arbitration procedures contadned in the Agreement.
Thus, I have no alternative hut to conclude that the facts alleged by the 
Grievant fall within the purview of the language of Article 11, Sections llv 
and 15 .

A  third basis of the grievance alleges a violation of Article 10, Section U, 
in that Lloyd's supervisor has not discussed a career-development plan with 
her. The language of Article 10, Section U, in my view, appears clear and 
u n a m b i ^ o u s  in its application to the Grievant's contention, and I can find 
no indication that the parties to the Agreement intended special meaning to 
be attached to the words used, or that any limitations or conditions apply 
to the scope of this Article other than that the career-development plan is 
to be established ”at the time of the performance evaluation”. Accordingly,
I find that this particular alleged violation should be included ^d.th the 
other parts of the grievance found arbitrable.

As a fourth basis for the grievance, the Union requested, on behalf of Lloyd, 
information concerning what affirmative action the Activity has taken to af­
ford Lloyd opportunities to develop her full potential, or to receive fair 
and approp3rf.ate consideration for higher le-yfel jobs, and also what action the 
Activity has taken to afford Lloyd an incentive to in^rove her performance, 
or to provide her with attractive career opportunities. The failiire of the 
Activity to provide such information is alleged by the Grievant to be violative 
of Article 12, Section l(b),(d) and (e). Airbicle 12 of the Agreement is en­
titled "Merit Promotions". Section 1 of that Article consists of a statement 
of the basic objectives of the merit promotion program as administered b y  the 
Activity. Read literally. Section 1 and its subsections forms a preamble 
which sets forth a list of goals toward \diich the procedxires contained in 
the rest of the Article are aimed, and does not itself prescribe procedures 
or actions to be taken try either party to the Agreement. In my view, how- 
^?ver, a  claim that this aspect of the grievance is not arbitrable based on 
such a literal reading is unwarranted. Thus, it appears that the Grievant's 
invocation of Article 12, Section 1, represents an effort to seek a forum for 
the adjudication of a dispute which covers matters included within the scope 
of that Article, however broadly charged the Grievant's allegation may be.
In addition, I find no evidence among the provisions of the Agreement,' inclu­
ding Article 16, the grievance procedure, nor has any evidence been submit­
ted by the Applicant, which would indicate an attempt by the patrties to ex­
clude Section 1 of Article 12 from those portions of the Agreement that are 
to be considered subject to the grievance procedure.

Indeed, it seems fundamental to the very concept of a negotiated grievance 
procedure that a party should be permitted to question the performance by the 
other party not only of specific aigreed upon procedures and actions, but

also to question the accomplishment of the objectives those procedures are 
supposed to attain. I must conclude, therefore, tl^t this basis of the 
grievance should be considered to be a matter of the interpretation of a 
part of the negotiated Agreement, and thus subject to arbitration under 
that Agreement.

The final basis for the grievance consists of the statement that^ under the 
provisions of Article 12, Section l+(b)(7)» the Activity is permitted to 
promote Lloyd without competition. Although no violation, -per se , of this 
particular Section of the Agreement is specifically charged by the Grievant, 
it appesLTS cleaj from the evidence submitted that 'by including such a  state­
ment in the grievance, Lloyd's contention is that, since she had been per­
forming the additional duties, she believed she should have been promoted 
according to the provisions of this Section. In concluding that this basis 
of the grievance shoiild also be considered arbitrable, I note that a l t h o u ^  
the Grievant, hy invoking this Section, is seeking, in effect, the same re­
lief sought by her invocation of Article 11, Section 8, discussed previous­
ly, this allegation does not involve a classification problem. \Jhereas a  
dispute over the classification of a position is subject to a statutory 
appeals procedure, the Grievant here is seeking a promotion based on certain 
contractual conditions which are alleged to have been met. As I noted 
above, if the Grievant is seeking to rectify an improper classification of 
her position, a specific statutory appeals procedure is available. I find 
nothing in the parties' Agreement, however, which would preclude the Grievant 
from utilizing another avenue, which if successful would yield the same re­
sult as that obtained by the successful use of the statutory classification 
appeal procedures. In addition, it appears that the language of the cited 
Section is clearly applicable to the facts alleged by the Grievant concern­
ing the accretion of additional duties. Whether or not these additional 
duties actually were of the kind that could warrant a non-competitive pro­
motion for Lloyd is a question that is properly left to the parties to re­
solve t h r o u ^  the use of the grievance and arbitration procedures available 
to them in the Agreement.

The Activity, in support of its application, has advanced the position that 
the grievance essentially concerns a position classification matter, and is 
therefore not arbitrable imder the provisions of the Agreement. The only 
other aspect of the grievance on which the Activity provides a position as 
to arbitrability is the alleged violation of Article 10, Section U. With 
respect to the first contention, it appears that the Applicant has declined 
to view the grievance as consisting of five separate parts, but instead 
contends that the Grievant's relief lies entirely in her seeking an audit 
of her position t h r o u ^  the proper authorities- As noted above, only one 
aspect of the grievance is precluded from arbitration because of the 
availability of statutory appeal procedures. The Activity's position in

- 7 -
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this regard has thereby afforded the Respondent the opportunity to advance 
an unrefuted interpretation of the scope of the negotiated arbitration 
procedure -vjith respect to three of the bases of the grievance.

.With respect to the alleged violation of Article 10, Section 1+, the Activity 
takes the position that this particular aspect of Lloyd* s grievance is not 
worthy of full-scale arbitration, inasmuch as the matter is "of relatively 
lesser consequence'*. ' Thus, the Activity seeks to argue the non-arbitrabili- 
ty of a dispute merely by o f f e r i ^  a statement of its own deteomination of 
the worthiness of the question raised, v/ithout further justification and 
without providing any rationale for such a  statement. I find such a state­
ment to be insufficient support for a finding iha,t the cited Article is not 
arbitrable.

Under all of the circumstances, and \dlthout passing upon the merits of any 
aspect of the grievance, I conclude that the matters raised by the grievance, 
with the exception of the alleged violation of Airticle 11, Section 8, are 
questions of the interpretation or application of certain provisions of the 
Agreement. Since the Agreement provides for the arbitration of disputes 
which have not been able to be resolved -under the grievance procedure, it 
will serve the purposes of the Executive Order to direct the parties to 
resolve the dispute by invoking arbitration pursuant to Article 17 of the 
Agreement.

Pursuant to Section 20$.6(b) of the Assistant Secretary*s Regulations, an 
aggrieved party may obtain a review of this finding and conten5)lated action 
by filing a request for review with the Assistant Secretary with a copy 
served upon me and each of the parties to the proceeding and a statement of 
service filed \>dth the request for review.

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secre­
tary for Labor-14anagement Relations, ATT: Office of Federal Labor-Itoiagement 
Relations, U.S. Department of Labor, Washington, D.C. 20216, not later thsji 
the close of business July 5> 1975*

In the event no appeal is taken from this ruling, pursuant to Section 205-12 
of the Executive Order's Rules and Regulations, the parties vjill notify the 
undersigned in writing as to what action they have taken to comply with this 
decision by J\ily 2it, 1975*

If this decision is appealed to the Assistant Secretary and my decision is 
affirmed, • the parties v/ill notify the undersigned of what action they have 
taken to comply \r ith  this decision thirty (30) days from the date of the 
Assistant Secretary's letter advising the parties of his decision.

Case Ko. 30-607U(AP)

DATED: June 2U, 1975 / I .
BEi^JAlOT B. KAUI>I0FP 
Assistant Regional Direc 
New York ■R̂»cn'r.n

11-25-75

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210
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Mr. Herbert Collender 
President
Social Security Local 1?60 
American Federation of Government 

Employees, AFL-CIO 
P. 0. Box 626
Corona - Elmhurst, New York 11373

Re: Department of HEW, Social Security 
Administration 

Northeastern Program Center 
Case No. 30-6072(GP)

Dear Mr. Collender:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's Report and Findings 
on Grievability in the subject case.

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that the matter raised in the instant 
grievance is ^ i e v a b l e  under the parties* negotiated agreement and^ 
therefore, such matter should be resolved through the negotiated 
grievance machinery. Accordingly, your request for review, seek­
ing reversal of the Assistant Regional Director’s Report and 
Findings on Grievabi3J.ty, is denied.

Pursuant to Section 205.12 of the Assistant Secretary’s 
Regulations, the parties shall notify the Assistant Regional 
Director for Labor-Management Relations, Labor-Management Services 
Administration, U. S. Department of Labor, in writing, within 
30 days from the date of this decision as to what steps have 
been taken to comply herewith. The Assistant Regional Director's 
address is Room 3515, 1515 Broad^Tay, New York, New York 10036.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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Department of Health, Education and 
Welfare
Social Security Administration 
Northeastern Program Center

Activity - Applicant

and

Local 1760
American Federation of Government 
Bi5)loyees, APL-CIO

Labor Organization

30-6072(GP)

PTTPQET m d  Fnnanr&s o n  g b i w a 'rtt.t t y

Upon application for decision on grievahility having heen filed in accordance 
with Section 205 of the Regulations of the Assistant Secretary, the under­
signed has completed the investigation and finds as follows:

Local 1760, American Federation of Government BD[5)loyees, AFL-CIO, hereinafter 
xefexred to as AFGE or the Respondent, is the exclusive representative of a 
unit of all non-supervisory employees of the Northeastern Program Center, 
hereinafter referred to as the Activity or the Applicant. AFGE and the Activity 
are parties to the Master Agreement "between the National Council of Sodial 
Security Payment Center Locals and the Bureau of Retirement and Survivors In­
surance of the Social Security Administration. The Agreement became effective 
on March 15, 197U» and is currently in effect.

On December 12, 197U> the Activity filed a written grievance with AEGE pursuant 
to the grievance procedure contained in the negotiated Agreement. The parties 
met on December I6, 197U ia sn effort to resolve the grievance, but were un­
successful. 3y m ^ o r a n d u m  dated January 22, 1975 9 AFGE informed the Activity 
that it did not consider the matter to be grievable. Thereafter, on February 
26, 1975 > the Activity filed the instant application.

The facts surrounding the filing of the grievance are not in dispute. On or 
about December 10, 1974* AEGE published and distributed on the Program Center 
premises an edition of its periodic newsletter, The Spirit of 1760. On page 
three of this edition there appeared an article entitled '*Hotes from O ’Leary - 
Jim O ’Leairy, Vice-President". This article covered three separate topics:

1 ) The Applicant’s Personnel Specialists, and the 
processing of grievances, 2) The reaction of 
Pasquale F. Caligiuri, Regional Representative, 
to recent union handbills, and 3) The importance 
of joining the union.

Management, in its grievance, cited the following sections of the M ^ t e r  
Agreement which it contended had been violated by the publishing of the 

newsletter:

Article 8 - Section a - ... The Council further 
agrees that their literature distributed on Program 
Center premises will not contain any language which 
will nra.1 Tgn the character of any individual employee, 
iny allegations of violation of this Section will be 
made the subject of a pron5>t meeting between the 
Local and the Program Center.

Article U - Section a - The Council further agrees 
that its representatives and representatives of the 
Local will consistently strive to improve comnnmica­
tions between employees and supervisors, promote true 
efficiency of the Program Centers by eliminating 
inequities and increasing the morale of employees.
Such efforts will be focused on the goal of making 
each Program Center <x better place to woi3c.

5y letter dated January 10, 1975 the Activity advised the Respondent that 
the grievance was being amended to include a violation of Article 3,
Section a, which reads, in pertinent part, as follows:

"In the administration of all matters covered by the 
Agreement, officials and en5>loyees are ^ v e m e d  by 
existing or future laws and the regulations of ap­
propriate authorities..."

As relief, the Activity requested in its grievance that Local 176O print 
an apology to the Regional Representative with an assurance that the Union 
would refrain from attacks upon individuals in its literature distributed 
in the future.

In support of its application, the Activity has advanced the position that, 
first, the Local 176O newsletter constitutes, the type of communication 
contemplated by the framers of the .Agreement to fall within the scope of 
Article 8. Since the edition of December 10, 1971+ contained statements such 
as "Caligiuri is * upset* with recent union fliers", and "He is so * upset*
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that he can’t thiiak straight", the Applicant contends, the Respondent is 
therefore in direct violation of Article 8*s proscription against the use 
of language in Local literature ^ c h  maligns the character of an indivi­
dual employee.

Secondly, the Activity contends that the newsletter's comments with respect 
to the Activity's Personnel Specialists consisted of irresponsible un­
truthful statements, which served to cause a breakdown in comnnmications 
between employees and supervisors. The APGE thereby violated Article h of 
the Agreement.

The January 10, 1975 am en dm ent to the grievance is based on the position that 
Executive Order lll;91 is one of the regulations of appropriate authorities 
referred to in Article 3, Section a, of the .Agreement. Since Section 20 of 
the Order directs that internal business of a labor organization shall be 
conducted during the non-duty hours of the employees conceiaied, and further 
that the distribution of the Local I76O newsletter is alleged by the Activi­
ty to have taken place during working hours, such distribution also consti­
tutes a violation of the Agreement.

In its r e ^ o n s e  to the application, the APGE has contended that the Acti­
vity's grievance is not grievable. In support of this contention, the Res­
pondent has stated, first, that the grievance is procedurally defective in 
that management failed to make its objections to the contents of the news­
letter the subject of a prompt meeting between the Local and the Program 
Center, as required by Article 8, Section a, of the jigreement. Secondly, 
the Respondent states that the matter is not grievable because the Appli­
cant has refused to provide the Union with specific details concerning the 
distribution of the newsletter without which the Respondent is unable to 
rule upon the grievability of the grievance. Thirdly, the Respondent con­
tends that since it agrees to do aill in its power to prevent the distribution 
of such literature in the future, the Applicant has thus been given all the 
relief it could reasonably have been expected to obtain even if the grievance 
had been processed. Finally, the Respondent argues that since the newsletter 
is internal uziion business, the apology the Applicant seeks in its grievance 
would, if granted, constitute implied allowance of interference by manage­
ment in the internal affairs of a labor organization. Central to the entire 
dispute, in the Respondent's view, is the right of the Union to free speech 
and management's attempts to abridge that right by exercisijig control over 
the contents of the Union newsletter.

I have carefully considered the positions of the parties, the documentation 
and evidence submitted, as well as the applicable clauses of the Master 
Agreement, and conclude that the issue can best be resolved t h r o u ^  the 
grievance procedure contained in Article 28 of the Agreement. In my view, 
the language of Articles 8 and h of the Agreanent appears to be directly 
applicable to the fact situation presented by the instant dispute. Thus,

Case go. 30-6072foP^

management has invoked Article 8 as a vehicle by which it seeks to object 
to the contents of the Local I76O newsletter. Article 8, by its terms, 
covers the broad category, "Local literature, correspondence, notices, etc.", 
without qualification, and I have no alternative but to conclude that the 
AEGE newsletter In question falls within the scope of such language.

Article I4., entitled "Rights of the Union", provides for efforts to be made 
by the Union to inqprove communications between ei5>loyees and supervisors. 
There is no language contained izt this Article ^Aiich could serve to limit 
the application of the Article to specific methods or means, nor is any in­
dication of the intentions of the framers of the Article which would give 
special meaning to the language used. In the absence of any such expressed 
limitations, I must conclude that the Activity's allegation in its grievance, 
that the AIGE newsletter lessened communications, is a question of the ap­
plication or interpretation of Article U, Section a, and must be resolved by 
the parties pursuant to the procedure contained in the igre^aent for the 
resolution of such questions.

T ^  Applicant's grievance also raises the issue of whether management may use 
Article 3, Section a, of the .Agreement as a forum to litigate what it alleges 
to be a violation of Section 20 of Executive Order 11491- Thus, this aspect 
of the grievance involves an additional question of interpretation beyond 
the mere application of contract language to a  fact situation, namely, 
whether Executive Order 111|91 niay be deemed to be incorporated into the 
meaning of Article 3» Section a, of the pajrties* Agreement. Once this ques­
tion is resolved, it remains to be decided whether Article 3 can be consi­
dered to^ cover the distribution of the AIGE newsletter.

Article 3 of the Agreement is a statement which is required by  Section 12 of 
the Executive Order to be expressly included in every agreement between an 
agency and a labor organization. Section 12 states, as Article 3 does, that 
"in the administration of all matters covered by the agreement ..." the 
parties will be governed by "existing or future laws and the regulations of 
appropriate authorities ...". The Pedeial Labor Relations Council has in­
terpreted the term "appropriate authorities" as used in Section 12 to mean 
"those authorities outside the a ^ n ^  concerned, which are empowered to 
issue regulations and policies binding on such agency*».i/ The present ques­
tion is, therefore, whether the Executive Order itself is the regulation of 
an authority which is 9n5>owered to issue binding regulations on the Social 
SecTirity Administration. Inasmuch as Executive Order 112^91 is a directive
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issued "by the President, and is ‘based upon the President’s constitutional 
authority to issue regulations governing the Eixecutive departments and 
agencies, I find that the Order is such an "appropriate authority”. It 
would follow, then, that the Order would fall within the scope of Article 
3> Section a, of the Agreement, and should he considered to govern the 
matters contained in the Agreement.

Such a finding, however, resolves only part of the question of Article 3*s 
applicability to the grievance.  ̂Article 3 specifies that such regulations 
shall govern the administration of "matters covered hy the Agreement".
Hence, the question becomes whether the distribution of the ATOE newsletter 
is a matter covered by the Agreement. To answer this question, we need 
only refer back to Article 8, Section a, discussed previously. That sec­
tion, by its teians, deals with Local literature distributed on Program 
Center premises. It is an inescapable conclusion, therefore, that the 
Agreement covers the matter of the distribution of Local literatiare, and 
that the Activity's invocation of Article 3 ^  this instance must be consi­
dered proper.

As to the Respondent's position with respect to the application, I find 
that the ai^uments the AIOE has advanced in support of its contention that 
the dispute is not subject to the negotiated grievance procedure aire not 
sufficient to alter my conclusion that the dispute must be resolved t h r o u ^  
that procedure.

Thus, the Respondent contends that the Applicant has not followed the required 
procedures in processing its grievance, specifically, that a prompt meeting 
was not held to discuss the alleged violation of Article 8. In fact, how­
ever, the submissions of the parties show that a meeting to discuss the 
grievance was held on December 16, 197U-' The Respondent would distinguish 
this meeting, which was held pursuant to Article 28, Section g, the grie­
vance procedure, from that called for by Article 8, Section a. I find no 
evidence, however, which would indicate that a meeting held pursuant to 
Article 28, during which the alleged violation of Article 8 was apparently 
discussed by the parties, would not also satisfy the meeting requirement of 
Article 8, the stated purpose of which is to discuss any alleged violation.
In addition, it would appear the four-day elapsed period between the filing 
of the grievance and the meeting would satisfy the requirement of pron5>t- 
ness.

Secondly, the Respondent contends that the Activity failed to provide suffi­
cient details concerning the basis of its grievance to allow the Respondent 
to rule upon its grievability. A  review of Article 28, however, shows that 
the grievant is required only to submit its disagreement over the interpre­
tation or application of the Agreement to the designated authority, in this 
case the President of the Local. Article 28, by its terms, does not require
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any information other than the specification of the incident giving rise to 
the grievance and specification of the section of the Agreement believed to 
have been violated. The Activity's memorandum of December 12, 197hf ^ ^ c h  
constituted the original filing of the grievance, appears to satisfy the 
requirement of Article 28. If in fact the Respondent considered the grie­
vance to be lacking in certain specific information, this may conceivably 
affect its resolutioii, but, in my view, does not affect the grievability 
of the matter.

Thirdly, with respect to the Respondent's position that it has already pro­
vided the Activity with the relief it should have sou^ t ,  it appears that 
this also would represent an issue which mig^t affect resolution of the dis­
pute, but which does not bear upon the prior question of grievability.
Hence, I reject that argument.

Likewise, the Respondent's last contention, that the dispute is really one 
of the Union's right to free speech, and therefore any relief granted to 
management would violate the Executive Order by allowing interference in the 
internal affairs of a labor organization, overlooks the threshold question 
of grievability raised by the application. Thus, in my view, the Respondent 
may not properly insulate itself against the filing of grievances by claiming 
that possible adverse effects would resrilt from the resolution of such grie­
vances. The satisfactory adjudication of disputes is the purpose of any 
grievance machinery. A  settlement wliich is perceived by both parties to be 
equitable, and also which is consistent with,the body of existing law and 
regulation governing collective bargaining relationships iiythe Federal Sec­
tor, should be striven for by the parties themselves t h r o u ^  their use of 
that machinery. The fair resolution of such disputes over the interpretation 
or application of contract teims, however, is not within the purview of the 
Assistant Secretary's responsibility under Section 13 of the Order; the 
responsibility under that Section is only to decide \diether the dispute falls 
within the jurisdiction of the parties' own negotiated procedure.

Under all of the circumstances, and without passing upon the merits of the 
Applicant's grievance, it appears that the issue of whether the contents 
or the distribution of the AIGE newsletter is in violation of certain pro­
visions of the Agreement is a matter of the interpretation or application 
of the above-cited Articles. I, therefore, conclude that since the Agree­
ment provides a means by which such a dispute may be resolved, it will 
serve the purposes of the Order to direct the parties to resolve the dis­
pute through the negotiated grievance procedure contained in Article 28 of 
the Master Agreement.

Pursuant to Section 205-6(b) of the Assistant Secretsiry's Regulations, an 
aggrieved party may obtain a review of this finding and conten^lated action
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by filing a request for review with the Assistant Secretary with a copy 
served upon me and each of the parties to the proceeding and a statement of 
service filed with the request for review.

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secre­
tary for Labor-Management Relations, A3?T; Office of Federal Labor-Management 
Relations, U.S. Depa^Ha&ent of Labor, Washington, D.C. 20216, not later than 
the close of business June 2$, 1^75 •

In the event no appeal is taken from this ruling, pursuant to Section 205-12 
of the Executive Order's Rules aad Regulations, the parties will notify the 
undersigned in writing as to what action they have taken to comply with this 
decision by Jvlj ll|, 1975*

If this decision is appealed to the Assistant Secretary and my decision is 
affirmed, the parties will notify the undersigned of what action they have 
taken to conqply with this decision thirty (30) days from the date of the 
Assistant Secretary's letter advising the parties of his decision.

lATED: June 12, 197^ LABOR MANAGEMENT SERVICES AIMINISTRATION

BENJAMIN B. NAUMOIT II \  
Director JAssistant Regional 

New Yoik Region

U.S. DEPARTMENT OF LABOR
OpncE OF THE A ssistant  Se c r e t a r y  

WASHINGTON, D.C. 20210

11-25-75

JonesMr. Donald W.
President

Local 1395, American Federation of 
Government Employees, AFL-CIO 

165 North Canal Street 
Chicago, Illinois 60606

610

Re: Depairtment of Health, Education and 
Welfare

Social Security Administration 
Great Lakes Program Center 
Case No. 50-1302if(CA)

Dear Mr. Jones:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-named case alleging violations of Section 
19(a)(1 ) and (U) of Executive Oilier ll591, as amended.

Under all of the circumstances, I find, in aigreement with 
the Assistant Regional Director, that further proceedings in 
this matter are unwarranted. Thus, in my view, the evidence 
herein was insufficient to establish a reasonable basis for the 
allegation that the Respondent disallowed Henrietta Brown 
15 ninutes of overtime and issued her a letter of admonishment 
because of her union activity, or because she filed a complaint 
or gave testimony under the Order. In this regard, see Section 
203.6(e) of the Assistant Secretary’s Regulations which provides, 
in pertinent part, that, "The complainant shall bear the burden 
of proof at all stages of the proceeding regarding matters 
alleged in its complaint...."

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director's dismissal of the complaint, 
is denied.

Sincerely,

- 7 -

Paul J. Fasser, Jr. 
Assistant Secretary of Labor
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UllTED S T A T E S  DBPART>!SNT O P  LABOR 
B E F O R E  T H E  ASSISTANT S E C RETARY FOR LABOR-MJuNAGSMBNT RELATIONS

C H I C A G O  REGICN

DEPARTN2SNT O F  HEALTH, EOUCATICN, AND 
WELFARE, SOCIAL ffiCURITY A D M I N I S T R A T I C N , 
g r e a t  l a k e s  P R O G R A M  03IIER, CHICAGO, ILLINOISj»

Respondent

a n d Case No. 5 0 - 1 3 0 2 4 (CA)

L O C A L  1395, AMERICAN FBOERATIGN 
O P  G O V E R N M E N T  EI^LOYEES, APL-CIO,

Coo^lainant

The Co n ^ I a l n t  in the above-captioned case was filed in the 
o ffice o f  the Chicago Area D i r e c t o r  on April 7, 1975. It alleges 
a  violation o f  Section 19(a)(1) ond (4) of Ejcecutive Order 11491, 
as amended. Th e  Complaint has b e e n  investigated and considered 
caorefully. It e^pears that further proceedings are not warranted, 
ina s m u c h  as a  reasonable basis for the Cowplaint has not been 
established, a n d  I shall therefore dismiss the Cosiplaint in this 
case.

It is a l l e g e d  that the Respondent violated Section 19(a)(1) 
a n d  (4) of the O r d e r  by (1) unfairly disallowing fifteen (IS) 
m i n u t e s  o f  o v e r t i m e  to H e n rietta Erovm, Vice-President and Chief 
S t e w a r d  o f  Complainant Local, (2) issuing to Henrietta Brov/n an 
unfair letter o f  admonishoent regarding her alleged false reporting 
o f  o v e r t i m e  w r k e d ,  and (3) unfairly restricting Henrietta Brown 
froia overt i m e  v;ork and placing h e r  "on 10055 r e view”.

A t t a c h e d  to the Coiiplaint are two pre-conplaint charges, one 
h a v i n g  b e e n  f i l e d  w i t h  the R e ^ o n d e n t  on January 10, 1975, which 
al l eged viol a t i o n s  o f  Section 19(a)(1), (2) and (6) of the Order, 
and the o t h e r  o n e  having been fil e d  vrilth the Respondent on 
F e bruary 3, 1975, which alleges violations o f  Section 19(a)(1) and (4) 
o f  the Order. It is clear that the earlier charge w o uld be necessary 
to support the allegation n u n b e r e d  ”(3)” above, and that the Complaint 
her e i n  w o u l d  b e  untimely with respect to the R e s p o n d e n t’s final answer 
to that earlier charge. Indeed, this is recognized by the Complainant 
in its p o s i t i o n  d a t e d  Kay 9, 1975, entitled "supplement”. I shall 
consider o n l y  the issues nuisberied "(1)’* and '*(2)'*.

Hen r i e t t a  Brown was disi^lowed fifteen (15) minutes o f  overtime 
for Janairy- 2, 1975, as it w a s ‘obse r v e d  b y  t h e  I*lanager in charge of 
h e r  unit that Brown did not report until 15 ninutes beyond wnen 
o v e r t i m e  w o r k  began. The same Jvanagcr noticed on January 3, 1975, 
that Brown h a d  "misreportcd** an extra 65 minutes of ovcrV<me beyond 
w h e n  overtime w o r k  ended. Bro^m was told b v  her on

— 2 —

January 15, 1975, that a  letter of  admonishment for havi n g  mis- 
reported overtime w o u l d  be issued. A  m e eting was h e l d  on 
January 17, 1975, at which Broivn was present w i t h  a  representative 
o f  Local 1395. D u r i n g  this meeting, termed an "admonishment 
interview". Brovm refused to'answer questions put to her by 
management, a n d  on Jan u a r y  17, 1975, a memorandum o f  admonishment 

was issued to Brown.

An "Informal Grievance” was initiated on B r o w n’s be h a l f  
b y  Local 1395, and filed w ith the Respondent on February 3, 1975 
(the date on w h i c h  the pre-complaint Charge herein w a s  also filed 
w i t h  the Respondent). The grievance states that m a n a g e m e n t’s 
report o f  the J a n uary 1 7  m eeting o m itted pertinent data. T h e r e ­
after, on April 4, 1975, the Ukiion p r e ssed this grievance into the 
"formal stage", claiming further this time that the r eport o f  the 
m e e t i n g  c o n tained only statements damaging to Brown. O n  April 16, 197 
the Union r e q uested that a Grievance Examiner under the A g e n c y  grievan 
procedure b e  appointed to the matter.

Throughout the time the Union was p ressing its grievance, the 
Respondent took the p osition that, while the matter could b e  r a i s e d  
under the p a r t i e s’ negotiated grievance procedure, it c o u l d  not be 
r a i s e d  under the Age n c y  grievance procedure. The interpretation o f  
various provisions o f  the parties* negoti a t e d  agreement w e r e  argued 
b a c k  and forth in an e::change o f  letters and memos on this matter. 
hSeanwlsile, the Union also continued to press its Charge; meetings 
on both matters w ere held; letters v/ere exchanged. Finally, the 

Complaint herein ivas filed.

ThP Respondent takes the position that the m a t t e r s  r a i s e d  in 
the Complaint cannot be raised with the Assistant Secretary, as it 
is a p r o b l e m  o f  interpretation o f  the parties* nego t i a t e d  agreement.
I find no merit in this contention. The dispute b e t w e e n  the p a r ties 
as to whether the n ature o f  the matter in question c o u l d  b e  rai s e d  
under the Agency procedure or the negot i a t e d  proce d u r e  is an i s sue 
not b e f o r e  me. The Respondent also argues that the matter r a i s e d  
in the Complaint v;as raised in the grievance, a n d  that I should 
therefore dismiss the Complaint, an argument that I find h a s  merit.

The Conqplednant admits that the grievance raised the issue 
wh e ther the meniorandum of  admonishment to Brown wa s  p r e p a r e d  p u r s u a n t  
to proper procedures, bu t  argues that the Complaint r a i s e d  a different 
issue - that is, whether the m e m o randum wa s  issued bec a u s e  o f  B r o w n’s 
union activity. The Complainant further argues that the issue w h e t h e r  
the denial o f  the fifteen (15) minutes overtime w a s - b e c a u s e  o f  
Broifn’s union a c tivity is an issue n o t  raised in the gricvan^ce.

I do no t  disagree v;ith the Complainant that it is p o s s i b l e  
for unfair labor practices to occur in the p r o c essing o f  grievances.
It ma y  even' b e  true that the Cooplainemt honestly a n d  d i l l i g e n t l y  
tried to keep separated the issues that it argues w e r e  kept out o f  
the grievance proceedings herein, such as they were. It m a y  ali=o
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be ;true that the d ispute over the proper grievance f o rum was 
f r u s t rating to b o t h  parties, p a rticularly the Complainant.
However, in. m y  view the record reveails clearly that, in the 
exchange o f  correspondence and during the meetings b e t w e e n  the 
p a r t i e s  ov e r  the grievance filed, the raexits of the issues raised 
ixi the i nstant Con ^ l a i n t  v/ere discussed.

Section 19(d) o f  the Order provides that ” . . .  Issues v/hich 
can b e  r a i s e d  under a grievance procedure may, in the discretion 
o f  the ag g r i e v e d  party, b e  raised under that procedure or the 
c o m p l a i n t  p r o c e d u r e  under this section, but not under b o t h  
p r o c e d u r e s . •• I f i n d  that, having r aised the issues pre s e n t e d  
to me under a grievance procedure, those issues m a y  not b e  raised 
in a  conplaint b e f o r e  the Assistant Secretary. See U n i t e d  States 
D e p a r t m e n t  o f  A i r  Force, Warner Robins Air Material Area (WT^AMA),
A /S L m  No. 340.

H a v i n g  considered carefully all the facts and circumstances in 
this case, including the Charge, the Complaint, the positions o f  the 
parties an d  all that w h i c h  is set forth above, the Complaint in this 
case is hereby d i s missed in its entirety.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, the Complainant may appeal this artion b y  filing a request 
for review w i t h  the Assistant Secretary and serving a c o p y  upon 
this office and the Respondent. A  statement of service should 
a c c ompany the request for review.

Such request must contain a  complete statemant setting forth 
the facts and reasons upon w h i c h  it is based and must be received 
b y  the Assistant Secretary for Labor-Management Relations,
Attention: O ffice o f  Federal Labor Management Relations, LMSA,
U. S. D e partment o f  Labor, 200 Constitution Avenue, N.W.,
Washington, D.C. 20216, not later than close of business August 1, 1975

D a t e d  at Chicago, Illinois this 17th day of July, 1975.

11-25-75

U.S. DEPARTMENT OF LABOR

O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210
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Mr. James R. Rosa 
Staff Coiinsel
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, N. W. 
Washington, D. C. 20005

Re: U. S. Civil Service Commission 
Case No. 30-6103(CA.)

Dear Mr. Rosa:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-named case, alleging violations of Section 
19(a)(1 ) and (6) of Executive Order 11^91^ as amended.

In agreement with the Assistant Regional Director, I find 
that a reasonable basis for the complaint has not been established 
ana. consequently, further proceedings are unwarranted. In this 
connection, I find that the evidence establishes that the 
Respondent's actions herein were pursuant to its statutory role 
to ens’ore compliance with the merit system and, therefore, the 
Respondent did not meet the definition of "aigency mana.gement" 
as set forth in Section 2(f) of the Order.. In this regard, see 
Department of the Navy and U. S. Civil Service Commission,
s 7 s l m r T o :”$2-^------- ------- ---------------------------------

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of the complaint, 
is denied.

Sincerely,

R^'C. De?«lArco, A3sistajit Regional Direct 
United States Depa-Vtment of Labor 
Labor Management Services Administration 
230 South Dearborn Street, Room 1033B 

Chicago, Illinois 60604

Attachment: LMSA 1139
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Paul J. Fasser, Jr. 
Assistant Secretaiy of Labor
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U. s. DEPARTMENT OF  LABOR 

b e f o r e  t h e  a s s i s t a n t  s e c r e t a r y  f o r  l a b o r - m a n a g e m e n t  r e l a t i o n s

NE W  YORK R E G IO N A L O F F IC E

Suite 3515 
1515 Broadv/ay, New York, New York 10036

viuly 8, 1975

Mr. Paul Hecht - 2 - July 8, 1975

Mr. Paul Hecht, President 
Local 3134 AFGE, AFL-CIO 
Small Business Administration 
26 Federal Plaza 
New York, New York 10007

Re: U. S. Civil Service Commission 
Case No. 30-6103 (CA)

Dear Mr. Hecht:

^ e  above captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been investigated and considered carefully.

It does not appear that further oroceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established.

In your complaint filed March 17, 1975, you allege that the Civil Service 
Commission (hereafter referred to as respondent) while acting as an arm 
of management (Small Business Administration) violated Section 19(a)(1) and 
(6) of the Order as amended by unilaterally reconstructing sixteen (16) 
promotional actions initiated by the Small Business Administration (SBA) 
without consulting, conferring or negotiating with Local 3134 American 
Federation of Government Employees, AFL-CIO, hereafter referred to as 
complainant.l'

It is apparent from the evidence submitted by the parties that the SBA in 
early 1972 underwent a reorganization which resulted in the downgrading of 
a number of employees in the exclusive unit represented by comolainant. 
Subsequent to the reorganization and prior to May, 1972, some of the 
downgraded employees aoplisd for vacancies which would have resulted in 
promotions, but none were selected. Sometime prior to May, 1972, the 
union by letter complained to respondent maintaining the SBA had not given 
priority consideration to the downgraded employees. Respondent met with

j_/ Comolainant in a letter attached to the complaint alleges that respondent 
violated Section 25(a) of the Order. I find it unnecessary to make any 
finding on this allegation since Section 25(a) merelv delineates certain 
responsibilities of respondent and does not set forth any rights assured 
under the Order.

the SBA and by letter dated May 17, 1972, advised complainant it had 
received assurance from the SBA that prior consideration would be given 
to demoted employees. During 1973, complainant advised respondent of 
inciHents involving the apDlicabllity of priority consideration. Subsequent 
discussions between respondent and the SBA were held. In October 1973 
respondent by letters advised comolainant that a "formal priority referral 
system*' had been established within the SBA. Subsequently additional 
vacancies occurred and employees on the repromotion register were not 
selected. Apparently complainant contacted respondent who then contacted 
the SBA concerning the promotions. By letter dated January 18, 1974, 
respondent advised complainant that the SBA had been requested to 
reconstruct certain promotional actions. Apparently the SBA did reconstruct 
certain promotional actions and advised respondent of the results. Subse­
quently respondent on December 5, 1974, advised complainant that the SBA 
had complied with respondent's request. The reconstruction action did not 
result in any employees being selected from the repromotion register and 
complainant filed the Instant complaint.

The issue presented is whether respondent was obligated under the Executive 
Order to consult, confer or negotiate with complainant concerning the 
reconstruction of the promotion actions. It is undisputed that complainant 
is not the exclusive representative of any of respondent's employees.
Finding no direct relationship bet.veen complainant and respondent, it is 
necessary to look at the relationship between respondent and the SBA to 
determine if respondent was acting as an agent for the SBA. Based upon 
the evidence submitted, It is apparent that respondent was acting in 
accordance with its statutory role to ensure compliance with merit system 
rules and regulations. No evidence has been adduced to support a finding 
that respondent was acting as an agent or advisor to the SBA.

In view of the foregoing, respondent was under no obligation to consult, 
confer or negotiate with complainant and cannot therefore be found to
have violated Section 19(a) 
to conclude that Section 19

6) of the Order. Finding no reasonable basis 
a)(6) may have been violated, there is no 

basis upon which one may conclude that such conduct may also have been 
violative of Sectioji 19(a)(1) of the Order.?/

Having found no reasonable basis to conclude j;hat the Order may have 
been violated, I am dismissing the complaint.—'

2/ Section 10(e) of the Order is not anplicable.in the instant complaint 
since ccmolainant is not the recognized representative of any of respondent's 
employees.

y In view of my d is D o s it io n  of this matter on its merits, I find it un­
necessary to ruls on the timeliness issue raised by respondent.
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Mr. Paul Hecht - 3 - July 8, 1975

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you may apoeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this ofrice and the rei>pondem:. 
A statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, ATT: Office of Federal Labor- 
Management Relations, U. S. Dept, of Labor, Washington, D. C. 20216, not 
later than the COB July 23, 1975.

Sincerely,

Benjamin B. Naumoff 
New York Region

cc: George J. McQuoid, Regional Director 
U. S. Civil Service Commission 
26 Federal Plaza 
Mew York, N.Y. 10007

Anthony F. Ingrassia, Director 
U. S. Civil Service Commission 
Office of Labor-Management Relations 
Washington, D. C. 20415

U.S. DEPARTMENT OF LABOR
O f h c b  of th e  Assistant Seoibtary 

WASHINGTON. D.C. 20210

11-25-75

Mr. Ralph L. Erdrich 

313 North 7th
Wahpeton, North Dakota 58075

Re:

612

U. S. DepeLTtment of Interior 
Bureau of Indian Affairs 
Wahpeton Indian School 
Wahpeton, North Dakota 
Case No. 60-397U(G8A)

Dear Mr. Eidxich:

I have considered carefully your req.uest for review s e e ^  
reversal of the Assistant Regional Director’s Report and Findings 

on Grievability in the above-named case.

In agreement with the Assistant Regional Director, I. find 
that the instant grievance involving the processing of your pro­
motion recommendation is not grievable. In reaching this 
conclusion, I reject your contention that Article I H ,  U ;  or 
the negotiated agreement governs the processing of r e c o m m ^ d a t ^ s  
for promotion. In this connection, it was nc^ed that Article m ,  
(1) expressly provides that, "These matters ^ u c h  as promotion 

plans/ relate to p o U c y  determination, not to
»-p .dials' dissatisfactions." (Emphasxs added.) in ^dition,
it was noted that Supplemental Agreement No. 2 concerning the 
processing of recommendations for promotion had not been f o r m a l  
approved and, therefore, was not incorporated as part of the 
negotiated agreement at all times material herein.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director's Report and Findings on Griey 

ability, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U N H I D  STATES DEPAEE-EIIT OP LABOR 
BEFCEE THE ASSISTAMT SECRETARY FOR lABOR-MANAGEMEMT DELATIONS

KftHSAS cnrr region

tJ. s. DEPARTMENT OP THE INTERIOR 
BUREAU OF IMDIAir AFFAIRS 
WAHEETOH INDIAN SCHOOL 
WAHEETOH, NCETH DAKOTA (Activity)

MR. RALPH L. ERDRICH
313 NortTi 7tli
WAHIETON, NORTH DAKOOIA (En5>loye e -Applicant)

Case No. 6o-397^(G&A)

lEPORT AND F3IIDIHGS
m

APPLICATION FOR DECISION ON GRIE7ABILITY CR ARBITRABILITY

Upon the filing of an application for Decision on Grie-mbility or Arbi­
trability in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has* congoleted. the investigation 
and finis as follows:

The Activity and National Federation of Federal Employees Local 208 are 
parties to a negotiated agreement which 'ras approved and hecame effective 
on Aiig>Lst 6y 1971. Article X "Charges to the Agreement" provides in part 
that u'r.e agreement " . . .  will automatically remain in effect from year 
to year • . .

The facts, undisputed hy the parties, leading to the filing of the 
instant application are as follows:

During the week of Deceniber 1?, 1970, Ralph Erdrich, an eniployee in the 
certified unit, was recommended along with two fellow ea5>loyees for pro­
motion under the "Master Teacher Program". The recommendations of I-Ir. 
Erdrich’s fellow en5>loyees were approved and processed in January I97I 
while Vj : , Erdrich*s recommendation was returned for "further justifi­
cation". Prom.otions were effed:ive for Mr. Erdrich^s two fellow co­

- 2 -

workers by March 1971- The recommendation for Mr. Erdrich's promotion 
was approved and. forwarded to appropriate processing authority in 
October 1971* Mr. Erdrich was informed by letter dated Janaury 13, 
1972, £rom the sTiperintendent of Wahpeton Indian School, that due to 
a "Wage and Price Freeze" no action would be taken on his promotion. 
After verbal and written con^laints by Mr. Erdrich concerning the 
processing of his promotion, on May 8, 197^j he submitted a written 
grievance to the s\;5)erintendent alleging that the situation giving 
rise to the grievance is a continuing one and is not affected by the 
time limitations enimerated in Article VIII of the agreement. Under 
dates of May lU, 197^ and May 23, 197^, Mr. Erdrich received written 
response fi-om the superintendent which stated, in part, "I do not 
believe that this matter can be resolved throu^ our negotiated grie­
vance process".

By memo of May 23, 197^, Mr. Erdrich reiterated his assertion that the 
matter is grievable under Article H I  of the Agreement and that it be 
processed. By letter of June 6, 197^, the Bureau of Indian Affairs, 
Aberdeen Area Office, Area Personnel Officer refused the request and 
stated, in pertinent part:

"The basic grievance appears to be your contention that there has been 
an uromrranted delay in processing the promotion that Mr. Wellington 
recommended for you. A procedure governing the submission of pro­
motions or the classification of positions is not part of the nego­
tiated agreement, therefore, we will not process your grievance under 
the negotiated procedures.

Article III of the Basic Agreement, as amended, states in pertinent 
part, "The following grievance procedure shall be the exclusive pro­
cedure concerning the intent and application of this Agreement avail­
able to the en^loyees (individual or groups of employees) of the unit 
covered by this Agreement." It is our opinion that this language 
limits natters that can be grieved about under the negotiated pro­
cedure to those items3 proce:;jres or processes that the Agreenent 
specifically covers."

On January 1, 1975, the instant application for Decision on Grie- 
vability was filed by Mr. Erdrich with the Area Director, Kansa.3 City 
Area Office, lî SA. I find that the Assistant Secretary has juris­
diction in this matter under Section 13(d) of Executive Order 11^91, 
as amended, and that the subject agreement was in effect at the time 
the instant grievance was initiated.

The Article of the Agreement cited reads as follows:
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Article m .  Matters for ConstLLtation

1. It is fiLgreed that matters appropriate for consultation and nego­
tiation "between the parties shall include personnel policies 
working conditions, including but not limited to such matters as 
safety, training, labor-management cooperation, employee services, 
methods of adjusting grievances and appeails, granting leave, pro­
motion plans, demotion practices, p a y  practices, reduction-in- 
force practices and hours of work which are within the discretion 
of the Officer in Charge, Wahpeton Indian. School. These matters 
relate to policy determinations, not to day-to-day operations of 
individuals* dissatisfactions. No obligation exists to consult 
or negotiate with the Union with respect to such areas of dis­
cretion and policy as the objectives of the unit, its budget,
its orgajiization and the assignment of its personnel, or the 
technology of performing its work. This does not limit discussion 
on these matters. The Employer shall give as much notice as 
possible of such proposed changes that will have an important 
and direct ±apa.ct upon the work force. This notice may be orally 
or in writing, but must be in writing if the Union so requests.

2. The Union shall be responsible for advising the Employer of the 
probable effects such anticipated actions would have on en^jloyee 
morale and effectiveness with particular regard to the in5)act on 
objective accomplishment. Such advice will be provided for im­
pending actions considered to be constructive as well as for 
those believed to be adverse. This advice may be made orally
or in writing, but most be in writing if the En5)loyer so requests.

In connection with the above matter, Mr. Erdrich contends that Article 
III was violated in that no limit is imposed on consultation and nego­
tiation of the itens covered in that Article and that this matter is 
appropriate for such action. Erdrich asserts that there was an unjust 
delay in processing his pronotion’reco=iend?,tion and that p-bsent that 
delay, his promotion would have occurred.

On the other hand, the Activity maintains that, although a delay 
occTorred in processing Mr. Erdrich*s recommendation for promotion, 
the proper avenue for redress is throiigh the Agency grievance pro- 
cedinre. The Activity contends that Article VIII 7> Grievance Pro­
cedure, of the Agreement limits matters which can properly be pur­
sued through the negotiated grievance procedure in that Article VIII 
7  states, in part "The following grievance procedure shall be the 
exclusive procedure concerning the interpretation and application 
of this agreement available to  the eii5)loyees (individuals or groups

of enployees of the unit) covered b y  this agreement**.
•

Mr. Arthur J. Azure, President of Local 208, National Federation of 
Federal En^loyees, exclusive representative of employees in the cer­
tified unit, contends that 14r. Erdrich **has good cause for grievance" 
because his promotion would have "gone t h r o u ^ "  if there had been no 
delay in processing his promotion recommendation.

I have carefully considered the positions of the parties, and p ar­
ticularly in view of the provisions of Article H I  of the Agreement.
I have been unable to find that any evidence "submitted b y  the parties 
substantiates that the Agreement is applicable to the matter at hand.
I find that Article H I  of the Agreement relates to consultation and 
negotiation between the parties and specifically applies to policy 
determinations. Article H I ,  b y  its very language, makes clear that 
the procedure does not apply to "day-to-day operations of individuals 
dissatisfactions". I further find that no evidence has been presented 
which indicates that consultation and negotiation has been requested 
or denied concerning the instant matter. I therefore conclude that 
the application should be and is hereby denied.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Sec­
retary, a party ma y  obtain a review of this finding b y  f iling  a Request 
-for Review with the Assistant Secretary for Labor-^tenagement Relations, 
Attention: Office of Federal Labor-Maragement Relations, U. S. Department 
of Labor, Washington, D. C. 20216. A  copy of the Request for Review must 
be served on the undersigned Assistant Regional Director for Labor-Man- 
agement Services, as well as the other parties. A  Statement of Service 
should accon5>any the Request for Review. The Request must contain a 
caiplete statement setting forth the facts and reasons upon which it is 
based and must b e  received b y  the Assistant Secretary not later than the 
close of business June 26, 1975-

LABOR-MANAGETvENT SERVICES ADMINISTRATION.

-CuLIEN P. iffiOUGH 
Assistant R e g i o n a l  Director 
for Labor-Management Services 
Kansas City Region

Dated; June 11, 1975

Attachment: Service Sheet
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11-25-75

Mr. Lawrence C. Cushing, President 
^rational Association of Air Traffic 

Specialists 
Suite 200
^630 Montgomery Avenue 
Washington, D. C. 200ll

U.S. DEPARTMZXT O? LABO.^ .
Of TII2 A ssista .ntt Siicai:TArvY

WASHIXGTOX, D.C. 20210

613

He: Department of Cransportation
Federal Aviation Administration 
Pwocl̂ y Mountain Region 
Denver, Colorado 
Case Xo. 61-2592(CA.)

Dear Mr. Cushing:

I have considered carefully your request for review, 
seeking reversal of the Assistant Regional Director’s dismissal 
of the complaint in the above-captioned case alleging violaoions 
of Section 19(a)(l ) and (2) of Executive Order 11^91? as 
amended.

In agreement \'T±zh the Assistant Regional Director, and 
■based on his reasoning, “find that further proceedings on 
■the instant complaint are unwarranted. In this regard, it 
was noted particularly that the evidence established that the 
memo which is the sub^ject of the instant complaint was sin 
internal majiagement document designed to provide advice and 
guidance to management officials on the meaning of Article 195 
Section 5 of the parties’ negotiated agreement and that the 
Respondent did not distribute such memo to unit employees.

Accordingly, \inder these circumstances, your request for 
• re-'/iew, seeking reversal of the AssistSLnt Regional. Director ’ 
dismissal of the instant complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

U. S. DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION  

911 WALNUT STREET -  ROOM 2200

816-374-5131

Ju3y 9, 1975

Mr. L. John Bangerter 

Regional Director 
National Association of 
Air Traffic Specialists 

Rocky Mountain Region 
127 N. 1050 W.
Cedar City, Utah 84720

Dear Mr. Bangerter:

O ff lC B  O f 

T h *  R e g i o n a l  A d m l n l s t r i t o r

Kansas City, Missouri 64106

Certified Mall #212669

Re: DOT, FAA> Rocky Mountain Region 
NAATS, Denver,Colorado 
Case No. 61-2592-CA

Attachment

The above-captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been Investigated and considered carefully.

It does not appear that further proceedings are warranted Inasmuch as 
a reasonable basis for the complaint has not been established. In this 
regard, the evidence submitted does not support a finding that the 
Respondent engaged In any concerted activity which would tend to "dis­
courage membership" in any labor organization nor does the evidence 
Indicate anti-union animus by the Respondent.

Although It Is alleged that the contents of the "reminder memo" Issued 
by the Respondent on or about December 2, 1974, violates an arbitrator'** 
decision In similar circumstances in Miami, Florida, there Is no indica­
tion, nor Is It even alleged that there was specific noncompliance with 
that particular ruling. In addition, the evidence submitted does not 
Indicate, nor Is It even alleged, that the contents of the "reminder memo" 
was designed to reach unit employees.

It appears that the circumstances presented Indicate a disagreement over 
the Interpretation of an existing collective bargaining agreement which 
provides a procedure for resolving the disagreement. Ihe Assistant Sec­
retary has held that he would not consider such Issues In the context of 
an unfair labor practice, but would leave the parties to resolve such 
Issues In accordance xflth the provisions of the collective bargaining 
agreement. 1/

I am, therefore, dismissing the complaint In this matter.

1 / See Report on a Decision of the Assistant Secretary, Report No. 49 
(copy attached).

I
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Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the respondent. A  statement of service should accompany the request 
for review.

Such request imist contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary' for Labor-Management Relations, U.S. Department of Labor,
200 Constitution Avenue, N.W., Washington, D.C. 20216, not later than 
the close of business July 1975.

-  2 -

Cullen
A s s i s t ^ t  Regional Director 
for Labor Management Services

Enclosure

cc: Mr. Mervin M. Martin, Director 
DOT, FAA, Rocky Mountain Region 
Park Hill Station 
P.O. Box 7213 
Denver, Colorado 80207

Mr. Lawrence Cushing 
NAATS Executive Director, NAATS 
4630 Montgomery Avenue 
Washington, D.C. 20014

Mr. Alva W. Jones, Area Director 
U.S. Department of Labor, LMSA 
2320 Federal Office Building 
1961 Stoat Street 
Denver, Colorado 80202

Certified Mail #212670

Certified Mail #212671

U.S. DEPARTMENT OF LABOR
OpncB OF THE Assistant Seoleta&y 

WASHINGTON, D.C. 20210

11-25-75

Ms. Joan Greene
2032 Cunningham Drive, Apt. 201 
Hajnpton, Virginia 23666

614

Re: DepsLrtment of the Air Force
Headquarters, Tactical Air Coamand 
Langley Air Force Base, Virginia 
Case Nos. 22-626i(CA) and 

22-6263 (CA)

Dear Ms. Greene:

I have considered csirefuUy your request for review seeking 
reversal of the Assistant Regional Director *s dismissal of the 
complaints in the above-named cases.

In agreement with the Assistant Regional Director, and 
based upon his reasoning, I find that the complaints in the 
subject cases were properly dismissed. Thus, inasmuch as you 
had no authority to act as a representative or agent of the 
National Association of Government Employees, Local R4-106 
(m a g e ) at the time of the filing of the complaints, and in 
view of the fact that you filed the pre-complaint charges in 
the subject cases on behalf of the WAGE, rather than in an 
individual capacity, I conclude that you had no standing to 
file the instant unfair labor practice complaints.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of the complaints, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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' U n it e d  s t a t e s  d e p a r t m e n t  o f  l a b o r
LABOR M A N A G E M C N T SCHViCCS A O M IN IS T H A T IO N  

R E G IO N A L O F F IC E  
1 4 1 2 0  G ATEW AY B U IL D IN G  

9 9 3 9  M ARKET STREET

PHILA OC LPN IA . 1 *1 0 4

Ms. Joan Greene 
4500 Air Base Wing/HC 
Langley Air Force Base, Va, 

(Cert, Mail No. 701731)

Dear Ms. Greene:

September 8, 1975

Re: Department of the Air Force
Headquarters, Tactical Air Command,

23665 Langley Air Force Base, Va. (Respondent)
Joan Greene (Complainant)
Case No, 22-6261(CA)
Case No. 22-6263(CA)

The above captioned cases alleging violations of Executive Order 
11491, as amended, have been Investigated and considered carefully. It does 
not appear that further proceedings are warranted inasmuch as a reasonable 
basis for the complaints has not been established.

The investigation has revealed that on April 9, 1975, you in the 
capacity of President Pro Tem, NAGE, Local R4-106, filed two separate Unfair. 
Labor Practice charges oi^ behalf of NAGE, Local R4-106, against the Head­
quarters Tactical Air Cotmnand, one, alleging that on March 14, 1975, the 
Respondent had denied the union the right to be represented at <x meeting on 
a grievance after the employee involved had requested union representation 
in violation of Section 19(a)(1) of the Executive Order and the other that 
on March 20, 1975, the Respondent refused to discuss a grievance relating 
to the keeping of time and attendance with you, in violation of Sections 
19(a)(1) and (6) of the Order.

On May 2, 1975, you were removed as President Pro Tem of NAGE,
Local R4-106, and a new President was appointed. On July 7, 1975, you filed 
the subject Unfair Labor Practice complaints, as an individual, on the same 
matters involved in the charges filed by NAGE, Local R4-106, on April 9,
1975.

The Respondent still is attempting to informally resolve the charges 
with NAGE, Local R4-106.

I find that since you are not a representative or authorized agent 
of NAGE, Local R4-106, that you have no standing to file an Unfair Labor 
Practice complaint on behalf of NAGE, Local R4-106,

-  2 -

Furthermore, I find that your complaints were not timely filed 
within the Regulations of the Assistant Secretary. Section 203*2 of the 
Rules and Regulations of the Assistant Secretary provides that a party 
desiring to file a complaint alleging an Unfair Labor Practice must first 
file a charge in writing directly with the party or parties against whom 
the charge is directed. No charge was filed by you as an individual with 
the Respondent on the matters contained in your complaints.

I am therefore dismissing the complaints in this matter*

Pursuant to Seqtion 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington, 
D.C. 20001. A copy of the request for review must be served upon this 
Office and the Respondent. A statement of service should accompany the 
request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the Assistant 
Secretary not later t'ran the close of business September 23, 1975.

Sincerely yours^

bcc:

Captain Edmund
Labor Relations (Counsel
Headquarters
Tactical Air Command-JAD 
Langley Air Force Base, Va. 
(Cert. Mail No. 701732)

S. Jesse Reuben, OFLMR 
Dow Walker, AD/WAO

enneth L. Evans 
Assistant Regional Director

for Labor-Management Services

22365
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U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  s e c r e t a r y

W A SH IN G TON

Ms. Lisa Renee Strax 
StSLff Attorney
National Federation of Federal 

Employees 
Legal Department 
1737 H Street, N. W. 
Washington, D. C. 20006

Re:

Dear Ms. Strax:

615

U. S. Department of the Army
U. S. Materiel Command, Headquarters
Case No. 22-6280(CA)

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-named case, alleging violations of Section 
19(a)(1 ), (5), and (6) of the Executive Order IIU9I3 as amended.

In agreement with the Assistant Regional Director, I find 
that further proceedings in this matter are unwarranted inasmuch 
as the evidence presented establishes that the Complainant 
acrjjLesced in the establishment of the AMC Headquarters Employee 
Council. In this regard, it should be noted, however, that the 
Complainant's acquiescence in the establishment of the Council 
would not relieve the Activity of its obligation under Section 
1 1 (a) of the Order to meet and confer with the Complainant 
concerning matters considered by the Council which affect unit 
employees. Cf. Veterans Administration, Veterans Administration 
Hospital, Muskogee, Oklahoma, a/SI^4R No. 301.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of the complaint, is 
denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachmient

U n i ^CD S t a t e s  D e p a r t m e n t  o f  LAi?oR
LABOR MANAGEMENT SERVICES A D M IN ISTR A TIO N  

REGIONAL O FFICE  
1 A I2 0  GATEWAY B U ILD IN G  

3 9 3 9  MARKET STREET

PM ILA O CL^M IA . p a . 1 9 1 0 4  

TCLKPMONE 2 I 9 . 3 » 7 . I I 3 4

September 12, 1975

TJ. S. Department of the Army 
U. S. Army Materiel Command, 

Headquarters 
Case No. 22-6280(CA)

Ms. Lisa Renee Strax Re:
Staff Attorney
National Federation of Federal Employees 
Legal Department 
1737 H Street, NW 
Washington, D.C. 20006 

(Cert. Mail No. 701846)

Dear Ms. Strax:

The above-captioned case alleging a violation of Executive Order 11491, 
as amended, has been investigated and carefully considered. It does not appear 
that further proceedings are warranted inasmuch as a reasonable basis for the 
complaint has not been established.

The investigation revealed that you filed a complaint on July 21.
1975 on behalf of National Federation of Federal Employees, Local 1332, alleg­
ing, basically, that the Respondent violated Section 19(a)(1), (5) and (6) of 
the Executive Order by establishing an AMC Headquarters Employee Council with­
out prior negotiation with the Union. You further allege that the establish­
ment of the Council was an attempt to by-pass the exclusive representative and 
communicate directly with unit employees.

You assert that, prior to the decision to establish such a Coimcil, 
there should have been negotiation with the exclusive representative. \j You 
allege that the Union was informed of the Activity's decision to establish 
the Council "after-the-fact," however, you present no evidence that the Union 
in any way questioned or challenged the alleged finality of the decision by 
the Activity. On .the contrary, a Union Representative attended two Council 
meetings without interposing any objection. Nor do you present any evidence 
that the Union, at any time, requested negotiations on the establishment of the 
Council. In view of the above, no evidence has been presented that the Activity 
had foreclosed bargaining on the subject. No evidence has been presented, nor

17 I agree that, with the establishment of the Council, a procedure for
dealing with employee complaints, grievances and suggestions about certain 
aspects of their working conditions was instituted and is encompassed by 
the requirements of Section 11(b) of the Order.
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2.

even an allegation made, that the Activity informed unit employeies’of 
its intention to establish the Coxmcil prior to informing the Union.
Neither has evidence been presented nor specific allegations made that 
the Activity eacpressed an intention or actually nsed the Employee Council 
to by-pass the exclusive representative and communicate directly with the 
employees.

In view of all of the above, it appears that the lack of negotia­
tions over the subject of the establishment of the Employee Council stemmed 
from the failure of the Union to request negotiations rather than the 
Activity's refusal to consult.^/ In any event, the evidence does not sup­
port a reasonable basis for complaint in the allegation of a 19(a)(1) and 
(6) violation in the matter of the lack of negotiations prior to the 
establishment of the Employee Council. Nor does the evidence support a 
reasonable basis for complaint in the allegation that such establishment 
was an attempt to by-pass the exclusive and communicate directly with 
employees and, thus, also in violation of Section 19(a)(1) and (6).

Regarding your allegation of a violation of Section 19(a)(5) of 
the Order, it should be noted that this Section relates to matters related 
to the accord of exclusive recognition rather than to conduct of the collective 
bargaining relationship. You have presented no evidence that the Activity 
engaged in any behaviour which would have been violative of this Section.
Therefore, <x reasonable basis for cosaplaint that a violation of Section 19(a)(5) 
occurred has not been established.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A statement 
of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant Secretary 
for Labor-Management Relations, U. S. Department of Labor, Attention: Office of 
Federal Labor-Management Relations, Washington, B.C. 20216, not later than close 
of business September 29, 1975.

Sincerely,

Bth L. Evans 
Assistant Regional Director for 

Labor-Management Services

Mr. Philip Barbre, Chief, Headquarters 
Civilian Personnel Office 
Department of the Army 
U.S. Army Materiel Command 
Personnel Support Agency 
Washington, D.C. 20315 

(Cert. Mail No. 701847.)

11-25-75

U.S. DEPARTMENT OF LABOR

O f f ic e  o f  t h e  A s s is t a n t  S e g r b t a k y

WASHINGTON, D.C. 20210

Mr. Phillip K. Kete 
President
National Council of CSA Locals 
1200 19th Street N. W. 
Washington, D. C. 20506

Re:

616

Community Services Administration 
Case Wo. 22-5908(AP)

Dear Mr. Kete:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director’s Report and Findings 
on Grievability in the above-named case.

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that the instant grievance involving 
the alleged failure of the Activity to provide the Union with 
certain docimients during the processing of the Waller-Street 
grievance is not grievable. Thus, the evidence reveals that 
the matters involved in the instant grievance were previously 
raised before an arbitrator in the Waller-Street grievance by 
the Union and that the arbitrator decided, such matters in 
assessing the arbitration costs to the Union. Under these 
circumstances, and noting particularly that the parties* nego­
tiated sigreement incorporates a grievance procedure which culmi­
nates in final and binding arbitration, I find that further 
proceedings in this matter are unwarranted.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s Report and Findings on Griev­
ability , is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

2/ U.S. Department of Air Force, Norton Air Force Base^ A/SLMR No. 261.
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STATE? TEPAkTMENT OF LABOK 

BEFOKE TEE ASSISTAKT SECRETARY FOR LABOR-HANAGEMEHT RELATIONS.

Case No. 22-5908(AF)

Community Services Aiimlnlstratlon 

Agency/Applicant

and

^ e r i c a n  Federation of Government Employees, 

AFL-CIO, National Council of CSA Locals

Labor Organization

r e p o k t  a n d  f i n d i n g s
ON

GRIEVABILITY OR ARBITRABILITY

Upon Application for a Decision on Grlev^llity having been 

filed in accotdance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed the investigation 

and finds as follows:

The issue raised by th& Applicant is;

TUe Union has filed this grievance, a U f S i n g  
of Article 16, Sections 1 and 3 of the National 
n l n f X .  to ^ a g e m e n t - s  failure to provide the Union 
with requested documents prior to the Waller Str 
arbitration on January 13, 1975. The Agency Relieves 
that this matter is not grlevable under “®8°tiate 
grievance procedure because it has already been heard 

and decided by an arbitrator.

The grievance filed by the Union on March 20, 1975, alleged,

"In an effort to develop the facts concerning * ‘6 case, 
the union on December 30, 1974, requested certain docu 
ments from you. You denied these documents to "s. At 
the arbitration hearing you introduced several of these 
documents, but continued to deny us °^hers. Y o u ^ c o n  
duct made impossible any settlement of the griev^ce 
prior to arbitration and hamstrung our attempts to 

prepare for the arbitration.'*

The parties are signatories to a 
March 21. 1972, and to the amendment which is dated September 11,

Article 16, Sections 1 and 3 of the National Agreement read:

inter alia!

2.

ARTICLE 16. GRIEVANCE PROCEDURE 

Section 1. The purpose of this article is
7-n,„t'.»Try acceptable method for the prompt and equitabl 
L t t l ^ n t  of grievances over the interpretation or 

: ^ S r t l L  o f ' m s  Agreement. This - " ^ ^ 0̂ "
be the exclusive procedure available to the ^ o n  

and the employees in the bargaining
such grievLces. The only matters excluded from this 

negotiated grievance procedure or
which appeals procedures are specified in 
regulations or interpretation of reflations y pp p 
atrauthoritles, such as the Civil Service ^ ^ i o n .
Office of Management and Budget, General Accounting 
Office, or General Services Administration.

Section 3. Both the Qtployer and t h e  U n io n  agree tiat 

every effort will be made by both parties to resol e 
grievances at the lowest possible a d m ln ls t r a t iy e  

lince the prompt settlement of these
i n  the  in t e r e s t  o f  sound em ployee- m anagem ent r e l a t i r a s ,

the practice of friendly discussions of
employees and their immediate supervisors is not o ^ y

^ o u L g e d  but required. Most
m is u n d e r s t a n d in g s  or disputes which can be  settled 
promptly and satisfactorily on an informal basis at 

the immediate supervisory level.

Inasmuch as dissatisfactions and disagreements arise 
occasionally among people in any work situation, the 
filing of a grievance shall not be construed as reflect 

ing unfavorably on an employee s
performance, or his loyalty or desirability to «*e 
organization. The immediate supervisor shall m a i n t ^ n  
« healthy atmosphere in which the'employee can speak freely 
and have a frank discussion of the p r o b l e m .  All complaints 
will be given careful and unprejudiced consideration.

demands were amended April 25, 1975.

In response to the grievance and in their application, the Agency 
v4h«-it fn-r rhe following reasons 5 (1) The issue did not involve 

t h e  intfrarltatlon and application of the negotiated agreement; (2) The issue 
tiaa raised before Arbitrator Kleeb and considered in his opinion and award, 
( S  N^^rere i f S e  National Agreement did It provide for one arbitrator to 

overturn another arbitrator's decision in the same matter.
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3. 4.

The Union responded to the application and contended the follow- 
ing: (1) Management conceded that the issue presented is one of contract 
interpretation and application; (2) Arbitrator Edgett had ruled in an 
earlier case that the type of conduct complained of in the present griev­
ance would, in fact, violate the contract and his decision has become the 
basis for precedent; (3) Arbitrator Kleeb did not decide whether Management 
had violated Article 16 in his decision; (4) The remedy requested had been 
amended to avoid confusion as it appeared that the Union was attempting to 
overturn Arbitrator Kleeb*s award; (5) That the Agency had no standing to 
file an Application under Section 205.2 of the Assistant Secretary’s Regula­
tions.

The Union asserts that, prior to the arbitration of a previous 
grievance. Respondent failed to provide necessary evidence to the Applicant.
As a result, the Union was deprived of the opportunity to settle the griev­
ance or prepare properly for that arbitration. The agreement between the 
parties provides for grievances to be processed through arbitration and that 
an arbitrator's award shall be binding on the parties subject to the filing 
of exceptions to the Federal Labor Relations Council. I find nothing in the 
parties contract authorizing the instant grievance. Moreover, I note that 
the Applicant asserted, without rebuttal by the Union, that Arbitrator Kleeb 
did consider the proposition argued here prior to rendering his decision; 
but, he nevertheless assessed costs to the Union. I find, therefore, that 
the issue raised in the grievance is neither grievablenor arbitrable.

With respect to the Union's contention that the Agency had no 
standing to file the Application, Section 205.1 of the Assistant Secretary's 
Regulations state that any party to an agreement or any employee or group 
of employees may file an Application for a Decision on Grievability. This 
regulation is controlling here.

Pursuant to Section 205.60>) of the Assistant Secretary’s Regula­
tions, an aggrieved party may obtain a review of this finding and contemplated 
action by filing a request for review with the Assistant Secretary with a 
copy served upon me and each of the parties to the proceedings and a statement 
of service filed with the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, Washington,
D.C. 20216. A  copy of the request for review must be served on the undersigned

Assistant Regional Director as well as the other parties. A  statement of 
service should accompany the request for review. The request must contain 
a complete statement setting forth the facts and reasons upon which it is 
based and must be received by the Assistant Secretary no later than close 
of business July 14, 1975.

DATED; June 27, 1975
Kenneth L. Evans 
Assistant Regional Director 

for Labor-Management Services

Philadelphia Region

Attachment: Service Sheet
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U.S. DEPARTMENT OF LABOR
O ffice o f  t h e  A ssistaot  Se c r e t a r y  

WASHINGTON. D.C. 20210

Mr. Raymond Byrne, Jr.
1914 Wyatt Street 
Fayetteville, North Carolina

12-8-75

28304

Re:

617

Fayetteville Chapter, Professional 
Air Traffic Controllers Organi­
zation, MEBA, AFL-CIO, (Federal 
Aviation Administration, Fayette­
ville Tower
Fayetteville, North Carolina)

Case No. 40-6504(CO)

Dear Mr. Byrne:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director’s dismissal of the 
complaint in the above-named case alleging violation of Section 
19(b)(1) of the Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, and 
based on his reasoning, I find that further proceedings in this 
matter are unwarranted. Thus, in my view, the mere fact that you 
were denied by the Respondent labor organization the opportunity 
to vote on proposed changes in the watch schedule does not establish 
a reasonable basis for the complaint in the absence of any evi­
dence that the Respondent has not adequately represented the 
interests of all employees in the unit or that the proposed changes 
in the watch schedule were based on discriminatory considerations.

Accordingly, and n o t i n g  that the matters raised for the first 
time in your request for review (i.e. your assertion that the 
Respondent had requested management to deny a vote among all 
controllers) cannot be considered by the Assistant Secretary (see 
attached Report on Ruling of the Assistant Secretary, Report No. 46), 
your request for review, seeking reversal of the Assistant Regional 
Director's dismissal of the complaint, is denied.

Sincerely,

A u ^ t  7, 1975

liTm Eayaoed Byrne, Jr*
191i^ V ^ t t  Street 
Fayettorrllla, Iforidi Carolina 2330?*

In reply ref^r toi Payettdvllld Chs^ter, ProTdasiosal Air 
'Traffio Controller* Organissation (H5BA A5TW3IO)

Borth C asoUna, Case hP^5(^\C0)

8boT»-captionsd case allaging a violation of Section 19(^)(l) of 
Executive Order an azaended, has be«n investigated suad ooni^dsred
carefully.

InvB»tigati(»i reveaXa tfeat on or about Kay 20, ,1975 notice waa posted 
on the bulletin bocucd yhich is assigned, for tb© use of the PzofesBional 
Air ̂ brafflo (kKxtrollcnca (2rgaai»ati«i (FAICO) at Fayetteville,
liorth Carolina, Air traffic Control 56wer̂ . Ttn^.isoHc^ r̂ Kjoested that 
eŝ loysesi vote on vhê aber they desired thar dchedaie 'ihanged froa
0300-1600, l600-2ii00, fsod 0000-0800 to 0700^1500, l5b6-2360i and 2300i- 
0700. She vote waa open to PATCX) m^b^rs onlr

It la your ocmteation that Hke votes takett by PATCO' ahxmld have "b̂ en 
opaa to all enployees affected Ijy the v^tch s c h e m e  and that t ^  noa- 
PA^T-CO awmbers elioald have been persdLtted -to vot^'

Section 10(e) ©f the Order provider in part̂ fchatf

Vhen a laibor organigatjon has been acoorded exolngive 
recojgoitlon^ it is the exsluaive TOpreaentative of 
efflployeee in tha tmlt and ia entitled to act for and 
t-o negotiate agreenente covering all esployeea in the 
volt. It is reappnaible for representing the iistereets 
of all ^ l o y e e s  In tl» tmit wiltoat discrlainatlon 
and vithoat regard to labor organization xaerabership. • •
(onpbasis supplied)

This section grants to the exclusive representative the ri^t to 
repres«at the trait aarployeeB and to act in their behalf. Bbldtilng in 
the Order requires the exclusive representative to ascertain ̂  views

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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of unit eiBployed before it proaants propoaala to management. Moi®- 
ovar, there is no evidence 3bhe noaa-union mesabers in the unit were not 
fairly or adequately represented before nanagenent in the natter of the 
change of voik shifts or that the Reepondent’s selection of the parti-» 
cular hoard proposed in the notice or to xsaoagecoent wae based on dis- 
crioinatoxy considerations,

Based on the foregoing, I am, therefore> dismisain^ the coniplaint in 
this Ejatter.

Pirsrsuant to Section 203.7(c) of the Begulati«ns of the Assistant 
Secrebaxy you may eppeal this action by filing a request for review 
with the Assistant Secretary and serving? a copy upon this office and 
the I^spondent. A  atateiaent of service should accoiBpany the request 
for review.

Such requftst anist contain a ootaplete statesnent setting forth the facts 
snd reasons upon which it is based and oust be received by the Assistant 
Secretary for Labor-l'Ianageiaent Relatiozis, Attention} Office of Federal 
LaborvMana^esient Helations, U* S« D^artsent of Labor, Washin^Eton, D, C» 
2 0 2 1 not later than the close of business August 22^ 1975*

Sincerely,

- 2 -

Rm BHUXSSS 
Assistant Hegional Direotor 

for Labor^ a m agegBent Services

Fjt. s. J. Faircloidi, Presidait 
Local 298, Professioaial Air Traffie 

ControlXer Orgaaizatlon 
5602 'DerŜ aaa Court
Fayetteville, Boirth Carolina 28:^l^

Hr* Hayden B* C l e s ^ t s  
Itf̂ SA Area Director

Departsent of Labor, LMSA 
1365 Peachtree Street, Suite $1^ 
Atlanta^ Georgia 30309

U.S. DEPARTMENT OF LABOR
O ffice of  t h e  A ssistant  Se c r e t a r y  

WASHINGTON, D.C. 20210

12-11-75

Mr. Larry G. Finneman 
Business Representative 
International Association of Machinists 

and Aerospace Workers 
District l60. Local Lodge 20li^
250^1- Sixth Street 
Bremerton, Washington 98310

Re: U. S. Army
Fort Lewis, Washington 
Case no. 71-3i*53

618

Dear Mr. Finneman:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's denial of your 
request for intervention in the above-captioned case.

It is your contention that the Assistant Regional Director 
erred in finding that the showing of interest submitted by the 
International Association of Machinists, District l60. Local 
Lodge 20lif (i a m ) was insufficient to warrant granting the IAM*s 
request for intervention in the instant matter. In this regard, 
you assert that the signatures collected during the extension 
of the posting period should have been considered in computing 
the sufficiency of the lAM's showing of interest.

Under all of the circumstances, and noting particularly 
the extension of time granted by the Area Office to the IAM 
in which to submit additional shovring of interest, the fact that 
the IAM submitted additional showing of interest within the 
prescribed time frame, and the absence of any agreement bar, I 
find that it will effectuate the purposes of the Order to con­
sider such additional showing of interest in determining the 
sufficiency of the IAM*s request for intervention in this matter.

Accordingly, and as I am administratively advised that the 
IAM has a sufficient showing of interest to support the request 
for intervention, your request for review is granted and the Area 
Director is directed to reinstate the IAM*s intervention and to 
process the petition in accordance vriLth the applicable Regulations 
of the Assistant Secretary.

Sincerely,

Attachment

Paul J. Fasser, Jr. 
Assistant Secretary of Labor
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August 7, 1975 
Mr. Larry 6. Flnneman, Buslneas Representative 
lAM District 160 
2504̂ 1 6th Street 
Bremerton, Washington 98310

Rei Ft. Lewis & AFGE, LU 1504 - Case No. 71-3453 

Dear ^̂ r• Flnneman:

This is to Inform you that It has been determined that the request for 
Intervention filed In the subject matter Is not appropriate under the 
requirements of the Regulations of the Assistant Secretary. Investiga­
tion discloses that your request for Intervention was not supported by 
a showing of Interest of at least ten (10%) percent of the employees 
In the unit Involved In the petition. I am, therefore, denying your 
request for Intervention.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention:
Office of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216. A copy of the request frr review must be 
served on the undersigned Assistant Regional Director as well as the 
activity and any other party. A statement of such service should 
accompany the request for review.

The request must contain a complete statement setting forth the facts 
and reasons upon which It Is based and must be received by the Assistant 
Secretary not later than the close of business August 22, 1975.

Sincerely,

Gordon M. Byrholdt
Assistant Regional Dlrector/LMSA

cc: J. D. Harvlson, President 
AFGE, LU 1504
9611 Gravelly Lake Drive, Suite L 
Tacoma, WA 98499

Lawrence D. Sutton, Labor Relations Officer 
Civilian Personnel Office 
Ft. Lewis, WA 98433

U.S. DEPARTMENT OF LABOR
O f h c b  o p  t h e  A s sista nt  Se c r e t a r y  

WASHINGTON. D.C. 20210

12-11-75

Mr. Bernard J. Waters 
President
Harold E. Brooks Memorial Chapter 
Association of Civilian Technicians, Inc. 
2765 Mbntauk Highway 
Brookhaven, New York 11719

619

Re: New York Air National Guard
106th F i l t e r  Interceptor Wing 
Case No. 30-6111(CA)

Dear Mr. Waters:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director*s dismissal of the 
complaint in the above-captioned case, alleging violations of 
Section 19(a)(1), (2), (5) and (6) of Executive Order IIU91, as 
amended.

I find, in agreement with the Assistant Regional Director, 
and based on his reasoning, that the instant complaint should be 
dismissed in that a reasonable basis has not been established. 
Cf., in this regsird. Office of Economic Opportunity, Region V, 
Chicago, Illinois, A/SLMR No. 33^.

Accordingly, your request for review seeking reversal of the 
Assistant Regional Director's dismissal of the con5)laint, is 
denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF  LABOR 

b e f o r e  t h e  a s s i s t a n t  s e c r e t a r y  f o r  l a b o r . m a n a g e m e n t  r e l a t i o n s  

N S W  Y O R K  r e g i o n a l  O F F IC E

Suite 3515
1515 Broadvay 

New Yoiic, New Yoik IOO36

Bernard J. Waters, President 
Harold E« Brooks Memorial Chapter

July 18, 1975 In r ^ l y  refer to Case No. 30-6111(CA)

Bernard J. Wateirs, President 
Harold £• Brooks Memoriad Chapter 
Association of Civilian Technicians, Inc. 
2765 Montauk Highway 
Brookhaven, New York II719

Re: He w  York Air National Gu2ird
106th Fighter Intercepter Wing

Beair Mr. Waters;

The ahove-captioned case alleging a violation of Section 19 of the 
Executive Order lll;91» as amended, has been investigated and con­
sidered carefully.

It does not appear that further jxcoceedings are warranted inasmuch 
a^ a reasonable basis for the cou5)laint has not been established. 
You contend that the Activity* s dilatory conduct in processing a 
grievance constitutes a violation of Sections 19(a)(1)(2)(5) and
(6) of Ebcecutive Order lll491> as amended. The Activity does not 
dispute the fact that the grievance was filed nor does it dispute 
the fact that the grievance was processed in an untimely fashion.

A review of the evidence sulanitted in support of the complaint dis­
closes that the grievance which ^ves rise to the alleged violation 
was not filed under a negotiated grievance procedure established 
by the Agency involved. An agencgr's failure to follow its grievance 
procedure or to deviate from such procedures, standing alone, does 
not constitute interference with any rights assured under the 
Order. 2/ However, unilateral conduct in failing to apply the terms 
and conditions of a negotiated grievance procedure may constitute a 
refusal to ccmsult, confer or negotiate and thereby be violative of 
the Order. ^

1/  Office of Economic Opportunity, Region V. Chicago, Illinois,
Ay^5m"No733i7^

2/  Veterans Administration Hospital, Charleston. South Carolina, 
A/SIMR No. 87.

Case N^. 30-6111(CA)

No evidence has been adduced which would form a basis to conclude 
nor does the complaint allege that the Activity has interfered 
with any rights of unit employees to be represented by their ex­
clusive representative in accordance with Section 10(e) of the 
Order. No evidence has been adduced to show that the Activity en- 
g a ^ d  in formal discussions with the ag*grieved pursuant to Section 
10(e) without affording the exclusive representative an opportunity 
to be present.

Based on the above facts and noting that the grievance was filed 
pursuant to an agency grievance procedure, I find no basis for the 
19(a)(6) allegation. Similarly, no evidence has been adduced which 
would form a basis to conclude that Respondent's dilatory actions 
were motivated by union animus or that they constituted evidence of 
discriminatory motivation or disparate treatment necessary to provide 
a reasonable basis for the Section 19(a)(1) and (2) allegation.

Although the complaint alleges *a violation of Section 19(a)(5) of the 
Order, no such violation was alleged in the pre-complaint charge. Ac­
cordingly, I conclude that the con5)laint is untimely with respect to 
this allegation.

Having found no reasonable basis for the complaint, I am dismissing 
the complaint in its entirety.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Sec­
retary, you may appeal this action by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and the 
Respondent. A  statement of service should accompany the request for 
review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assis­
tant Secretary for Labor-Management Relations, . ATT: Office of Federal 
Labor-Management Relations, U.S. Department of Labor, Washington, 3).C. 
20216, not later than the close of business August U, 1975*

yours,Si n ^ r e l y  ^ ____,

-J L
BEtIJJUmf B. NADIHJJUmf B. NADMOIT 
Assistant Regional Director 
Hew York Region

-  2 -
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U.S. DEPARTM ENT OF LABOR

O p F ic i i  OF TH E A s s is t a n t  S l c r e t a r y  

\VASKlN'GTON\ D.C, 20210

12-11-75

Mr. Donald M. Da\^ls 
9603 Dundawan Road 
Baltimore, J-iaryland 21236

620

Re; Department of Hea.lth, Education, 
and '̂ 'felfare 

Social Security Adriinistration 
Ba11imore, Ma ryland 
Case No. 22-5933(CA)

2 -

Accordingly, your request for re vie-./-, seeking reversal of 
.the Assistant Regional Director's dis-.issal cf your complai.it, is 
denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretar:,^ cf Labor

Attachment

Dear Mr. Davis;

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dismissal of 
your complaint in the above-nained case alleging violations of 
Section 19(a)(1) and (h ) of Executive Order H-i-91, as amended.

In agreement with the Assistant Regional Director, I find 
that fijirther proceedings on your complaint are unwarranted. 
Specifically, I find that your pre-complaint charges relating 
to alleged statements by Mr. Irving Becker and the Activity's 
alleged refusal to grant you access to certain reports are 
untimely pursuant to Section 203.2(a)(2) of the Assistant 
Secretary's Regulations which provides that a pre-complaint 
charge must be filed within six months of the occurrence of the 
alleged unfair labor practice. Moreover, I  find that the alle­
gations in your complaint relating to .''li'. James Cardwell are 
ujp.timely pursuant to Sections 203.2(b) (l) and (2) of the Assistant 
Secretary's Regulations which, in effect, req_uire that after 
the filing of a -charge, a complaint may be filed after a 30 
day period in which the parties are to attempt to resolve the 
matter informally or after a final ';* /Titten  decision on the 
charge is served by the Respondent on the charging party. In 
the instant case, your com.plaint, which included your allegations 
involving ¥tr. Cardwell, was. filed on June 20, 1975, only ten days 
after the filing of the subject ore-complaint charge and prior 
to any final written decision on the charge by the Respondent.

Further, I find insufficient evidence to establish a 
reasonable basis for the allegation in your complaint relating 
to Mr. William 'iadleil. In this respect, it should be noted that 
under Section 203.6(e) of the Assistant Secretary’s Regulations 
the burden of proof is on the Complainant at all stages of the 
proceeding.
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U n it e d  s t a t e s  d e p a r t m e n t  o f  •''p.
LABOR M ANAGCM ENT SERVICES A O M IN IS T H A T IO N  

R EG IO N A L O FFIC E  
\ 4 1 Z 0  GATEW AY O U IL O IN C  

3 5 3 3  MARKET STREET

fH ILAO CLPHIA. PA 19104 
TELCPHONft a l 3 . 597.1134

August 29, 1975

Mr. Donald M. Davis 
9608 Dundav;an Road 
Baltiinore, Maryland 21236 

(Cert. Mail No. 734230)

Dear Mr. Davis:

Re: Social Security Administration
Dept, of Health, Education and Welfare 
Case No. 22-5983(CA)

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been established.

The investigation reveals as follows:

On June 20, 1975, you filed a complaint alleging that the Social 
Security Administration, Baltimore, Maryland, violated Section 19(a)(1) 
and (4) of Executive Order 11491, as amended, by discriminating against 
you for promotion because you criticized the agency's Black Lung program. 
The complaint alleged that three agency officials committed the above 
violations as follows: Mr. James Cardwell, Commissioner, was aware of 
coercion by Mr. Becker and Mr. MacNeil and of promotion denials because 
of your criticism of the agency Black Lung program, but has done nothing; 
that Irving Becker, Director, Labor Relations Staff, made coercive 
statements in July, 1971, and subsequently made a sworn statement denying 
those statements; that Mr. William MacNeil, Director, Equal Opportunity 
and Labor Relations made coercive remarks to your union representative, 
Ronald MacDonald, on January 29, 1975, regarding your grievance; and 
finally, you allege that the activity violated the Order by refusing to 
grant you access to ccrtain reports as requested.

Evidence gathered during the investigation revealed the following:

- 2 -

2. the allegations concerning Irving Becker were 
untimely and cannot be considered since the 
Regulations of the Assistant Secretary state 
under Section 203.2 that a charge of unfair 
labor practice must be filed within six months 
of the occurrence; your charge was filed with 
the agency on May 13, 1975, and Becker's state- 
Dient was signed on June 21, 1972; in fact the 
charge was filed even more than six months after 
you allegedly became aware of Becker’s signed 
statement as indicated in both your charge and 
complaint; in addition, evidence indicates that 
matters concerning this allegation were raised 
through the negotiated grievance procedure and 
as such, cannot be considered here since Section 
19(d) of the Order as affirmed by the Assistant 
Secretary states that issues which are raised 
under a grievance procedure cannot also be raised 
under the complaint procedure;

3. the allegations of the agency's refusal to grant 
you access co cki£Ti.̂ i.u icpuLL&> xctcka uieixt SjLixCe 
evidence reveals that this matter was raised 
previously through the grievance and cannot be 
considered here as indicated above; and further, 
only the exclusive representative can request 
such personnel reports under consultation rights 
granted under Section 10(e) of the Order.

Additionally, there was no evidence to support any of the above 
allegations that such matters denied your rights under the Order or that 
•such action was anti-union motivated or that it discriminated against you 
because of your union activities or because you filed a counolaint under the 
Order.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and the respondent. 
A statement of service should accompany the request for review.

1. that portion of your complaint alleging violations 
by Mr. James Cardwell were not raised by your pre- 
coipplaint charge of May 13, 1975, and as such cannot 
be considered as part of the complaint since the 
Assistant Secretary has ruled that he cannot consider 
matters not raised by the pre-complaint charge;
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Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by the 
Assistant Secretary for LaborTManageaient Relations, U.S. Department of 
Labor, 200.Constitution Avenue, N.W., Washington, D.C. 20004, not later 
than the close of business September 15. 1975.

Sincerely yours,

Frank P. Willette
Acting Assistant Regional Director 

for Labor-Management Services

cc: Mr. F. D. DeGeorge
Associate Comm, for Management and Administration 
Social Security Administration 
Department of Health, Education and Welfare 
Baltimore, Maryland 21235 

(Cert. Mail No. 701491)

Mr. Peter A. O’Donnell 
Agency/Activity Representative 
Social Security Administration 
Department of Health, Education and Welfare 
G-2608, West High Rise Building 
6401. Security Boulevard 
Baltimore, Maryland 21235 

(Cert. Mail No. 701492)

bcc: S. J e s s e  Reuben, O F L M R  

D o w  Walker, A D / W A O

12-16-75

U.S. DEPARTMENT OF LABOR

O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. D.C. 20210

621

Miss Margot Caro 
333 E. Ontario Street 
Apartment 1905 
Chicago, Illinois 606II

Re: National Treasury Employees 
Union, Chapter 10 

(internal Revenue Service 
Chicago, Illinois).

Case No. 50-1300l+(C0)

Dear Miss Caro:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-named case, alleging violation of Section 
19(b)(1 ) of Executive Order 11^91, as amended.

In agreement with the Assistant Regional Director, I find 
that further proceedings in this matter are unwarranted. Thus, 
in my view, insufficient evidence was submitted to establish a 
reasonable basis for the allegation that the language which was 
used by the Respondent in its August 197^ newsletter constituted 
improper interference, restraint, or coercion with respect to 
employee rights assured by the Order. See, in this regard, 
American Federation of Government Employees, Local 987  ̂ A/SLMR 
N c m 2 0 l  Nor, in ray view, would the evidence submitted in 
regard to an incident in June 1975 involving certain employees 
smoking in your presence require a contrary result.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of the complaint, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT O F  LABOR 
B E F 0 1 5  T H E  ASSISTANT SECRETARY FOR LABOR MANAGEMENT RELATIONS

CHICAGO REGLOti

a m > T B R  010,

N A T I O N A L  TREASURY EMPLOYEES UNION, 1/

Respondent

and Case No, 50- 1 3 0 0 4 (CO)

M A R G O T  CARO, A n  Individual,

Complainant

T h e  Complaint in th e  above-captioned case was filed on December 26,
1974, in the o f f i c e  of the Chicago Area Director. It ailleges a viola­
tion o f  Section 19(b)(1) of Executive Order 11491, as amended. The 
Complaint has been investigated a nd considered carefully. It does not 
appear that further proceedings are warranted, inasmuch as a reasonable 
b asis for the Complaint has not been established, and I shall therefore 
dismiss the Complaint in this case.

It is a l leged that the Respondent violated Section 19(b)(1) of 
the Order b y  inserting the following language in the August 1974 issue 
o f  the NTEU, Chapter 010 newsletter, »The N-TEU-ITIVE”:

”Those parasitic scabs who refuse to join the Union 
because they are too cheap to pay their fair share 
m ust b e  confronted!'*

The Complainant argues that (1) the reference to non-members as 
*^arasitic scabs'* and (2) the concomitant exhortation to members to 
confront the ''parasitic scabs'* (presumably to importune them to become 
aembers), were jointly and severely coercive, and thus interfered with 
employees' rights assured under the Order.

In its^ Motion to Dismiss the Respondent argues, and in m y  view 
correctly^ that th e  printing of the subject statement constituted a

protected activity on the part of a labor organization. ^  In support 
of{its position the NTEU cites Linn vs. United Plant Guard Workers of 
America. Local 114, et a l .. 06 S . C t .  657 (1966), 383 U.S. 53 and 
Old Dominion Branch No. 496, National Association of Letter Carriers. 
AFL^CIO, et al. vs. Austin, et a l ., 94 S. Ct. 2770 (1974). In agreement 
with the Respondent I find the cases cited to be controlling in the present 
matter, notwithstanding the fact that both Linn and Old Dominion dealt 
with State libel actions. In Linn the Court held that libel actions un d e r  
State law were pre-empted by the federal labor laws to the extent that 
the State sought to make actionable defamatory statements in labor dis­
putes which were published without knowledge of their falsity or reckless 
disregard for the truth. The statute applicable in Linn was the National 
Labor Relations Act (NLRA), Section 7 of which was held to protect the 
use of such epithets as '*scab'* even though the statements are erroneous 
and defamatory. 383 U.S. at 60-61.

The Appellant in Old Dominion published in a number of issues 
of its Union newspaper a '*List of Scabs." The Appellees, whose names were 
listed, sued for libel. The Court, reflecting that Linn recognized that 
Federal law provides a union license to use intemperate, abusive, or 
insulting language without fear of restraint or penalty if it believes 
such rhetoric to be an effective means to make its point, held that the 
Appellants were entitled to the same protection promulgated in L i n n .
94 S. Ct. at 2780-1.

-  2 -

It is further argued in the Motion to Dismiss that the Complainant 
failed to meet her obligation to investigate and attempt to settle 
informally the matter as required by  the Regulations of the Assistant 
Secretary. Specifically, it is alleged that the Complainant's refusal 
to meet with representatives of the Respondent foreclosed compliance with 
the applicable regulations, and that the Complaint should therefore be 
dismissed on this basis.

I am not persuaded by the Respondent's argument in this regard. The 
evidence reveals only that the Complainant refused, for personal reasons, 
to meet with the NTEU's representatives. There was no blanket refusal 
to discuss the matter given, only restrictions (to telephonic or written 
communications) as to the m e a n a  and methods to be utilized. Section 
203.2(a)(4) of the Regulations provides that prior to the filing of a  
Complaint^ "The parties involved shall investigate the alleged unfair 
labor practice . . . .  and attempt informally to resolve the matter."
In my  view no requirenent is provided therein, either explicit or 
implicit, that the parties m e e t  personally.

W  Hereinafter referred to as NTEU.
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Al t h o u g h  it wais the NL R A  that was under consideration by the Court 
in Linn> the same issue was before the Oourt, but w ith respect to the 
Order in O l d  D o m i n i o n  ̂ w h erein the Court stated that: "Nevertheless, 
w e  think that the same federal policies favoring uninhibited, robust 
a n d  w ide-open debate in labor disputes are applicable here and that the 
same accommodation of conflicting federal and state interests necessarily 

9 4  S* Ct, at 2775-6* The Court reached this finding recog­
n izing that the Order contains no provision correspondent to Section 8(c) 
of the NLRA (relied on in part b y  the Court in Linn). 3/

Section 7 of the N LRA and Section 1 of  the Order, the Court ruled, 
also disposed of the Appellees' suggestion that no "labor dispute'* 
w i t h i n  the mea n i n g  of Linn existed. It ruled that any publication m a d e  
during the course of union organizational activity (and is arguably 
relevant to the organizing efforts) is entitled to the protection of Li n n . 
The Court found further that it saw no reason to limit such protection 
to statements m a d e  during representation election campaigns; indeed it 
h e l d  to the contrary that the protection of Section 7 and Section 1 is 
m uch broader. Rejecting an y  distinction between union organizing efforts 
leading to recognition and post recognition organizing activity the Court 
h e l d  that: "Unions h a v e  a legitimate and substantial interest in con­
tinuing organizational efforts after recognition. Whether the goal is 
m e r e l y  to strengthen or preserve the union's majority, or is to achieve 
1 0 0 %  employee membership - a particularly substantiail union concern 
vAiere union security agreements are not permitted, as they are not here, 
see n.2, supra - these organizing efforts are equally entitled to the 
protection of Section 7 an d  Section I". 94 S. Qt* at 2779 (footnote 
o m i t t e d ) •

Directly related to the matter presently before me was the A p p e l l e e s ' 
argument in Old Dominion that the Union's organizing efforts should not be 
afforded the protection of Linn as they constituted unlawful attempts to 
coerce them into joining the Union in violation of Section 19(b)(1) of 
the Order. Although the Court recognized that the determination of an 
unfair labor practice lies within the province of the Assistant Secretary, 
it nevertheless stated that it expected Section 19(b)(1) to be interpreted 
i n  light of the construction the Court gave the parallel provision of the 
NLRA, Section 8(b)(1)(A) in N LR3 vs. Drivers Local 6 3 9 . 362 U.S. 274,
80 S* Ct. 706. Therein the Court held that Section 8(b)(1)(A) was 
"a  grant of power to the Board limited to authority to proceed against union 
tactics involving violence, intimidation, and reprisal or threats thereof." 
362 U.S. a t  290.. The Court went on in Old Dominion to state: "It is true

that the acecutive Order provides that a union may not • interfere with' 
an employee in the exercise of his right to refrain fr o m  joining the 
union, as well as incorporating the wording of the N L R A  m a k i n g  it 
unlawful to 'restrain? or 'coerce' an employee. The Court in Drivers 
Local 639 pointed out, however, that even the words 'interfere with', 
which originally appeared in a draft of the Taft-Hartley Act, w ere i n ­
tended to have a 'limited application' and to reach 'reprehensible 
practices' like violence and threats of loss of employment, but not 
methods of peaceful persuasion. Id*, at 286, 80 S. Ct., at 713* It 
seems likely that the Executive Order was similarly not intended to 
limit union propaganda or prohibit a n y  other method' o f  peaceful persuasion. 
94 S. Ct. at 2779. 4/

It is m y  view that the situation in the present case is the same, 
mutatis mutandis, as that in Old D o m i n i o n ; consequently, the Respondent's 
activities would not constitute a violation under the NLRA. While deci­
sions under the NL R A  m a y  not b e  binding precedent under the Order, the 
Assistant Secretary has h e l d  that he will "take into account the experi­
ence gained in the private sector under the Labor-Management R elations 
Act." Accordingly, I do not find that any rights accorded the 
Complainant under the Order have been violated.

H aving considered carefully all the facts and circumstances in 
this case, including the Charge, the Complaint, the positions of the 
parties and all that vrtiich is set forth above, the Complaint in this case 
is hereby dismissed in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, the Complainant ma y  appeal this action by filing a request 
for review with the Assistant Secretary a n d  serving a copy upon this 
office and the Respondent. A  statement of service should accompany the 
request for review.

Such request must contain ^ complete statement setting forth the 
facts and reasons upon which it is based and must be r e c e i v e d  b y  the

3/ Section 8(c) provides: "The expression of any v i e w s , a rgument, or 
Opinion, or the dissemination thereof . . .  shall not constitute or be 
evidence of an unfair labor practice . . .  if such expression contains 
no threat of reprisal or force or promise of benefit."

4/ The Respondent in a letter dated March 5, 1975, stated that the term 
"confront" in the subjecrt newsletter was intended to encourage members to 
challenge non-members with regard to their Union status, such challenge 
to include a delineation of the benefits of membership a n d  an enumeration 
of cases where the Union h a d  represented unit employees. It is neither 
shown nor alleged that the Respondent had engaged in or  encouraged tactics 
involving "violence, intimidation, and reprisal or threats the r e o f .”

See Charleston Naval S h ipyard, A/SLNR No. 1
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Assistant Secretary for Labor Management Relations, Attention: Office 
of Federal Labor-Management Relations, United States Department of Labor, 
200 Constitution Avenue, N. W*, Washington, D* C. 20216, not later than 
close of business June 16, 1975.

Dated at Chicago, Illinois this 2nd day of June, 1975.

U.S. DEPARTMENT OF LABOR
O f h c e  o f  t h e  S e c r e t a r y

WASHINGTON

R. C* DeMarco, Assistant Regional Director 
United States Department of Labor 
Labor Management Services Administration 
230 South Dearborn Street, Room 1033B 
Chicago, Illinois 60604

DtC 31975

Mr. John Helm 
Staff Attorney 
National Federation of 

Federal Employees 
1016 l6th Street, N. W. 
Washington, D. C. 20036

622

Re: Veterans Administration
Veterans Administration Hospital 
Montgomery, Alabama 
Case No. Uo-6562(CU)

Attachment: LMSA U 3 9

Dear Mr. Helm:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's Report and Findings 
on Petition for Clarification of Unit in the above-named case.

In agreement with the Assistant Regional Director, and 
based on his reasoning, I find that the evidence establishes that 
the employees of the Outpatient Clinic have accreted to the 
existing unit represented by the American Federation of Govern­
ment Employees, Local 997» AFL-CIO. Accordingly, your request 
for review, seeking reversal of the Assistant Regional Director’s 
Report and Findin'_;s on Petition for Clarification of Unit, is 
denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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UlHTra) STATICS KiPAIPCIKM? OP LABOR 
BESDEE TEE ASSISTAIIT SEXJRI-rrAHY FOR LASOIVKAXACRSLATIOIIS

Veterans Administration 
Yeterano Administration Hospital 
Montgomery, Alabama

Activity

American Federation of Govemnent 
Bnployees, Local 997, APL-CIO

Case No. f»0-6562(CU)

and
Petitioner

Rational Federation of Federal 
EkDployees, Local 95

Labor Organization

REPORT P2m Fnn)l!-G5 

OT
PETITION FOR clapjficatip:: of t out

Upon a petition for clarification of unit having been filed in accordance with 
Section 202.2(c) of the Regulations of the Assistanl; Sc*oratrry, the xinder- 
signed, after the posting of notice of petition, hna ccapleted the investi­
gation and finds as follows:

The American Federation of Govemnent linployees. Local 957, AFL-CIO, is the 
exclusive representative of the following vuiit uf cuiployees:

All non-professional, non-supcrvisory employees of the Veterans 
Administration Hospital, Montgomery, Alabaraa erccludir.g man?.*^- 
ment officials, supervisors, employees of the personnel office 
other than those in a pvirely clerical capacity, and professionals.

The Petitioner seeks to clarify the unit to include all eligible ncnrro- 
fessional employees previously enployed at t'r.s VeterariS Administration P̂ egior.c.! 
Office Outpatient Clinic in Montgomery.

Local 95, National Federation of Federal a?.nloyees, (lUT?}), was granted exclu­
sive recognition for the following unit of enployecs in i960:

A l l  Veterans Administration Rorional Office or.ployees, exclud­
ing managerial employees, enployecs onca"f?d in personnel vork 
in other than a purely clerical capacity, and supervisory 
personnel; non-cupervisoiy professionr.ls are included.

Included in that unit ware employees of the Regicnol Office Outpatient Clinic.

In 1967, as part of a local reorganization of the Veterrno Adminirtration, 
administrative control of the Outpatient Clinic passed to the VA Hospital*

Shortly thereafter NFFE negotiated a separate contract with the Hocpital for 
the 16 Outpatient Clinic employees. In that contract the unit v:r.s described r.c;

All non-supervir.ory and non-professional personnel in the 0\;t- 
patient Clinic of the Veterans AdninicIralion Hospital,
Montgomery, Alabn-ia.

No exclusions were specified in the a^eemcnt, which contains a clause that h.~s 
provided for the ajmual renewal of the contract.

Itoe Clinic employeeo were phynically tranoferred to the Hospital dnrins 
following the cec:;ation of all activity at the Outpatient Clinic. Upon 
traniifer, the employees were reaosifjncd. throughout the Hospital. /
hao maintained a check-off arrangement v;ith MFFrI for the forcer Ou^pa len 
Clinic employcen, and tliree omploycea are still on dues deduction. A total 
of thirteen (13) of the original sixteen Outpatient Clinic employees arc still 
employed.

Petitioner corit-»r.'l3 that the former Outpatient Clinic employoec no longer con­
stitute a sepnrr'te identifiable unit. It states that the employees are so 
co-miiv;led vav.ii other Hospital employees that representation can not be 
effectively maintained separately.

The Activity states it has no objection to the clarification sought.

NFFE objects to the clarification sought. It claims that Outpatient Clinic 
personnel have been renres-nted by it prior to and after the physical transfer 
of the Outpatieat unit in January 1970. It takes the position that physical 
transfer of the Clinic did not nullify the e x c lu s iv e  recognition of as
the bargaining ĉ jent for these employees. It states that Iv’FF?: has aaintainea 
a representative for Outpatient Clinic employees before and after p.v/sical 
transfer of the Clinic to the Hospital.

The thirteen foniier Outpatient Clinic employees include secretaries, cleric 
typists, a personnel clerk, and an x-ray technician. They are assign^ to five 
different Hospital services, Pharmacy, Personnel, Kedical Adninistraticn, 
Eadiology and Prosthetics. They work alongside and share coi^cn super-rision 
with other employees. Additionally they occupy the sane job classifications 
and perform the same duties as other Hospital employees.

Based on the foregoing circumstances, I find that the employees for:ierly 
employed at the Outpatient Clinic when it was located at the Regional Office 
do not enjoy a coDimunity of interest separate and apart from the recognized 
Tinlt of Hospital employees; rather, the transferred enployees constitute an 
accretion to the currently recognized unit of Hospital enployecs.

In reaching the decision herein I have considered the circusstances and the 
rationale of the Assistant Secretaij- in Veterans Adninistraticn ..csDital, 
Colvinibia.. South Carolina. A/CL‘IR No, 3^8.

Having found that the VA Hospital employees previously employed at the 
Regional Office Outpatient Clinic should be accreted to the Hospital bargain­
ing unit, the parties are advised that, absent the timely filir.r of a request 
for review of this Report and Findin.TS, the undersifT-ed intends to issue a 
Clarification of Unit ordering that the unit of all non-profcssicr.ai e^ployeei 
of the Veterans Administration Hospital, Montgomery', Alabama be clarified to 
include all eligible non--Drofessional employees previously employed by the 
Veterans Administration Outpatient Clinic, Montgomery, Alabarna.

Pursuant to Section 202.h(i) of the Regulations of the Assistant 3ecr«;tarj-, 
a party may obtain a review of this finding and conteroplatca action by filing 
a request for review with the Assistant Secretary for Labor-ilanagenent 
Relations, Attention: Office of Federal l̂ bor̂ '-'ianagement P.elaticr.s, U. S. 
Department of Lnbor, V/ashinr;ton, D. C. 20216. A copy of the request cu-st be 
served on the undersigned Assistant Refp.onai Director r.s veil as the other 
parties. A statement of r,ei*vice should accompany the request for review. The 
request must contain a cor.plete statct'ĉ nt settii)" forth the facts and reasons 
upon which it is ba.sed and must be received by the Assistant Secretary not 
later than the close of business October 28, 1975-

LABOR-MANAGHIEIIT SERVICES AK-m^ISTR^.TIC::
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MTBD: Ortobor 10. 197^

».ttash-cnt: Ser/icc Sheet

Assistant He£,ionn.i DirecAior 

AtDanta Region
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12-23-75

L .s. DEPARTMCNT Ĉ F LABOR
O i TICK o r  TKL A ss is ta n t  S l c r e t a r y

WASHiN('.TON. D.C. :.02l0

Mr. Edv/ard F. Mangrum
-̂{■“.' '3 'Auir Avenue
San Dieco, California 9^10?

Re:

623

American Federation of Government 
Employees, AFL-CIO (Marine Corps 
Recruit Depot Exchange,
San Diego, California)
Case No. 72-5382(CO)

Dear Mangrum:

I hove considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dismissal of your 
complaint in the above-named case.

In agreement with the Assistant Regional Director, I find that 
the instant complaint v/as not tiraely filed pursuant to the 
Assistant Secretary's Regulations. Thus, the matters alleged as 
violative of the Order occurred more than 9 months prior to the 
fi].ing of the complaint in this matter. See, in this regard, 
Section 203.2(b)(3) of the Assistant Secretary’s Regulations.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of your complaint, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attsichr.ient

September 22, 19/5

Hr* Edvard F. Maugrum 
4A03 Muir Avezuie 
San Dlepo, CA 92107

Dear Hr. >tangrum:

Re: AFGE -
Edvard Mangrum 
Case No. 72-5382

Tlie above-captlotted case alleging a violation of Section 19 of Executive 
Order 11491, as amended» has been investigated and considered carefully*

It does not appear that further proceedings are warranted Inacmich a® the 
complaint hae not been tisely filed pursuant to Section 203.2 of the Regur- 
lations. In this regard» it is noted that a final decision by the Respon­
dent vas served on you on June 27, 1974 but the complaint was not filed 
until June 9, 1975, which is in excess of 60 days from the date of such 
service as required by the Regulations.

X am> therefore, dXsmisslug the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assist­
ant Secretary and serving a copy upon this office and the respondent. A 
statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facte and 
reasons upon vhlch it is based and must be received by the Assistant Secre­
tary for Labor-rianagement Relations, U. S, Department of Labor, 200 Consti­
tution Avenue, N-W., V/ashiagton. D. C. 20210, not later tlian the close of 
business on Octobcr 7. 1973.

Sincerely,

Gordon M. Byrholdt 
Assistant Regional Director 
for Labor-Management Services
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Richard L. Mahlmeister 
Vice President, Local 2221 
American Federation of Government 

Employees, AFL-CIO 
Newark Air Force Station 
Newark, Ohio 43055

Re: United States Air Force,
Aerospace Guidance and Metrology Center, 
Newark Air Force Station 
Case No. 53-7923(CA)

Dear Mr. Mahlmeister:

I have considered carefully your request for review, seeking reversal 
of the Assistant Regional Director’s dismissal of the complaint in 
the above-named case, alleging violation of Section 19(a)(1) and (5) 
of Executive Order 11491, as amended.

In agreement xd.th the Assistant Regional Director, and based on 
his reasoning, I find that further proceedings in this matter are unwarranted 
inasmuch as a reasonable basis was not established for the complaint. Accord­
ingly, and as matters raised for the first time in the request for review 
(i.e. your assertion that the Activity aided and abetted the filing of 
certain decertification petitions) cannot be considered by the Assistant 
Secretary (see attached Report on Ruling of the Assistant Secretary,
Report No. 46), your request for review, seeking reversal of the 
Assistant Regional Director’s dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

UNITED STATES DEPARTMENT O F  LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR MANAGEMENT RELATIONS

CHICAGO REGION

UNITED STATES AIR FORCE,
AEROSPACE GUIDANCE A N D  METROLOGY CENTER, 
NEWARK AIR FORCE STATION,
NEWARK, OHIO,

Respondent

and Case No. 5 3 - 7 9 2 3 (CA)

LOCAL 2221, AMERICAN FEDERATION O F  
GOVERNMENT EMPLOYEES, AFL-CIO,

Complainant

The Complaint in the above-captioned case was filed on March 12,
1975, in the office of the Cleveland A r e a  Director. It alleges a viola­
tion of Section 19(a)(5) of Executive Order 11491, as amended. The 
Complaint has been investigated a nd considered carefully. It appears 
that further proceedings are not warranted, inasmuch as a reasonable 
basis for the Complaint has not been established, an d  I shall, therefore, 
dismiss the Complaint in this case.

It is alleged that the Respondent violated Section 19(a)(5) of the 
Order by delaying the approval by higher authority of the non-appropriated 
fund contract thereby failing to accord appropriate recognition to 
American Federation of Government Employees, Local 2221, the exclusive 
representative of the non-appropriated fund unit. The Complainant alleges 
that the parties brought the non-appropriated fund contract into compli­
ance with law and regulation on D e c ^ b e r  19, 1974; however. Management 
delayed processing the agreement until such time as a decertification 
petition was filed on January 27, 1975, by  an employee of the non-appro- 
priated fund, Newark Air Force Station.

The Respondent contends that at all times the Activity has accorded 
appropriate recognition to the Complainant. The Respondent maintains 
that negotiations were held with the Complainant over the non-appropriated 
fund contract until such time as Management became aware that a question 
concerning representation had been raised with the Assistant Secretary 
LMSA in the latter part of January 1975.

The Complainant and Activity met on December 19, 1974, to bring 
the non-appropriated fund agreement into compliance with law and regula­
tion. At the time of this meeting a decertification petition (Case No. 
53-7813) involving the non-appropriate fund unit at Newark A i r  Force
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Station was on  f ile with the Assistant Secretary. . H o w e v e r > the 
decertification petition was subsequently withdrawn, with the Assistant 
Regional Director's approval, on  January 2, 1975• On January 6, 1975, 
the parties signed the minutes of the negotiation meeting h e l d  on 
December 19, 1974* However, the evidence submitted by the parties 
indicates there still remained questions concerning the dues withholding 
agreement and the hours of w ork clause in the agreement. T h e  evidence 
further indicates that the parties continued to negotiate with respect 
to the remaining unresolved issues through January 15, 1975. On 
January 15, 1975, the Activity was served with a copy of a ne w  decerti­
fication petition (Case No. 53-7856) filed b y  another employee of the 
n o n -appropriated fund, Newark Air Force Station. However, due to a 
procedural deficiency, the decertification petition was returned and 
subsequently refiled and dodceted with the Assistant Secretary on 
J a n uary 27, 1975.

T he Complainant argues that the Activity should have forwarded the 
non-appropriated fund agreement to higher authority without delay after 
the December 19, 1975, negotiation sessions, and that the failure to do 
so constituted a violation o f  Section 19(a)(5) of the Order. I cannot 
agree. The Assistant Secretary has h eld that it is inappropriate for 
Management to negotiate a collective bargaining agreement with the 
exclusive representative when there is a real question concerning 
representation of the unit. 1/ Accordingly, as a decertification p e t i ­
tion was pending in the instant case during the period December 19,
1974 a n d  January 2, 1975, I find that a question of representation 
e xisted during that p eriod and thus barred the Activity from negotiating 
a collective bargaining agreement with the Complainant. Further, I find 
that although the parties signed the minutes for the December 19, 1974, 
n egotiation session on January 6, 1975, the bargaining agreement was 
never finalized by  the parties so that it could be forwarded to higher 
authority for approval. Accordingly, and noting that insufficient e v i ­
dence has been presented to show that the Activity unduly delayed negotia­
tions on an  agreement for the purpose of allowing the timely filing of 
the decertification petition, I find that the instant Complaint is without 
merit, 2 /

\J See Federal Aviation Ac3ministration, Atlanta Airway Facility,
~  Sector 12, Atlanta, G e o r g i a . A/SLMR 287. and Department of the Army 

Directorate, United States Dependent Schools, European Area (USDESEA) 
A P O  N e w  Y o r k , A/SLMR No. 138.

2 /  Although the Complaint alleges a violation of Section 19(a)(5), the 
alleged delay in processing the collective bargaining agreement is 
m o r e  correctly a theory of a 19(a)(6) violation and I have thus co n ­
sidered it as a 19(a)(6) allegation.

Having considered carefully all of the facts and circumstances in 
this case, including the charge, the Complaint, the positions of the 
parties, and all that which is set forth above, the Complaint in case 
number 53- 7 9 2 3 (CA) is hereby dismissed in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, the Complainant may appeal this action b y  filing a  Request 
for Rev i e w  with the Assistant Secretary and serving a copy upon this 
office and the Respondent. A  statement of service should accompany 
the Request for Review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be receivec’ oy the 
Assistant Secretary for Labor Management Relations, Attentio Office 
of Federal Labor Management Relations, U. S. Department of LfJor,
200 Constitution Avenue, N. W., Washington, D. C. 20216, not later than 
close of business August 28, 1975.

Dated at Chicago, Illinois, this 13th day of August, 1975.

Assistant Regional Director 
U. S. Department of Labor, LMSA 
Federal Building, Room 1033B 

230 South Dearborn Street 
Chicago, Illinois 60604

Attachment: LMSA 1139
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Ms. Barbara Wood 
Route 5, Box 58V 
Austin. Texas 787U9

Re: Veterans Administration Data 
Processing Center 

Austin, Texas 
Case No. 63-U708(DR>

Dear Ms. Wood:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dismissal of your 
decertification petition in the above-named case.

In agreement vdth the Assistant Regional Director, and 
based on his reasoning, I find that further proceedings in this 
matter are unwarranted. Accordingly, your request for review, 
seeking reversal of the Assistant Regional Director’s dismissal 
of the subject petition, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

U. S. DEPARTMEr^TOF LABOR
LABOa-MANAGEMEMT S£RV!CES ADM IN ISTR ATIO N  

911 VVAL.\UT STREET -  ROOM 2200

816-374-5131

Allgust 21, 1975

Offiz-. of 
T he Regional Adm lnistfator

In reply refer to: 63-^708(DR) 
VA Data Processing Center/NFFE 
ta 17I+5, Austin, Texas

Kansas City, .Vi.isouri 641G6

\

■

Certified Mail #201706

Mr. James L. Howell 
1105 Cripple Creek 
Austin, Texas 78758

Dear Mr. Howell:

This is to inform you that further proceedings with respect to the 

petition in the subject matter are not warranted.

In A/SLMR 523, the Assistant Secretary for Labor-Maoagement Se c t i o n s  
found that an activity supervisor participated in the so^ci^ation of 
the showing of interest in the instant petition. T h e r e ^ e r ,  this 
office caused an investigation of the adequacy and validity of that 
showing of interest to be conducted. The investigation r e v e l e d  t ^ .  
the extent of management involvement has sufficiently invalidated the 
showing of interest in the instant petition so that it has ceased to 

adequately support the petition.

Based on the foregoing, and p m s u a n t  to the authority vested in me by 
the provisions of Section 202.6 of the Assistant S e c r e t ^ ’s Rules 
and Regulations, I hereby dismiss the instant petition in its entirety.

In view of the aforementioned investigation and resistant dismissal,
I find it unnecessary to rule on the Motion to -Dismiss filed by 
National Federation of Federal Employees, Ind., local Union 17‘̂5,
Legal Counsel, Janet Cooper, dated October 1, 1973, renewed on 

June 27, 1975.

Pursuant to Section 202.6(d) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with, the Assistant Secretary for I^bor-Management Relations, Attention: 
Office of Federal L a b o r-Itoiagement Relations, U. S. Department of Labor, 
200 Constitution Avenue, N. W., Washington, D. C. 20216. A  copy of the 
request for review must be served on the Assistant Regional Director as 
well as the activity and any other party. A statement of such service 
should accompany the request for review.
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The request must contai.n a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of business September 5, 1975.

- 2  -

Sincerely,

L. Burke
cting Assistant Regional Director 

for Labor-Management Services

cc: Mr. C. B. Drihkard, Director
Veterans Administration Data Processing Center 
1615 East Woodward Street
Austin, Texas 78772 Certified Mail #201707

Mr. Norman E. Jacobs 
Labor Relations Specialist 
Veterans Administration Central Office 
810 Vermont Avenue, N.W., Room llMl- 
Washington, D. C. 20005 Certified Mail #201708

Mr. Glen J. Peterson 
National Representative
American Federation of Government Employees 
P. 0. Box BB
Boerne, Texas 78006

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal En5)loyees 
1737 H  Street, N. W.
WashingiJon, D. C. 20006-

Certified M ^  #201709

Certified Mail #201710

Ifr. Steve Mireles,. President 
NationaJ. Federation of Federal Employees 
Local Union 17^5
Veterans Administration Data Processing Center 
1615 East Woodward Street
Austin, Texas 78772 Certified Mail #201711

Mr. Oscar E. Mas' .-s
Area Director
U. S. Department of Labor
Labor-Management Services Administration
555 Griffin Square Building, Room 501
Griffin &  Young Streets
Dallas, Texas 75202

William K. Kolt, President 
Bremerton Metal Trades Council 
P.O. Box 448
Bremerton, X^ashington 90310

Dear Mr. Holt:

UV.C

6 2 6

Re: Puget Sound Naval Shipyard 
Bremerton, Washington 
Case No. 71-3480(GR)

I have considered carefully your request for review seeking reversal 
of the Assistant Regional Director’s Report and Findings on Grievablllty 
or Arbitrability In the above-named case.

][n agreement i^lth the Assistant Regional Director, I find that the 
grievance herein is not on a matter subject to the negotiated grievance 
procedure. In this regard, it was noted that neither party contends 
that the assignment of parking spaces was covered by the agreement. 
Therefore, Article-XXIX, Section 1, would preclude the processing of 
this grievance under the negotiated procedure. In addition, assuming 
that the reassignment of parking could be considered under certain 
circumstances disciplinary In nature and, therefore, grlevable under 
Article XIX, I concur with the Assistant Regional Director’s finding 
that you failed to establish a reasonable basis upon which to find that 
the reassignment herein X7as, in fact, disciplinary.

Accordingly, and noting that matters raised for the first time In a 
request for review may not be considered by the Assistant Secretary - 
i.e. your contention that Wakely was treated differently than five other 
employees - your request for review, seeking reversal of the Assistant 
Regional Director’s Report and Findings on Grievablllty or Arbitrability 
is denied.

Sincerely,

Paul J. Fasser, Jr.
Assistant Secretary of Labor

Attachment
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LABOR-i-L\NAGEMENT SF.RVICES AbMINISTRiMION 
SAN FRANCISCO REGION

PUGET SOUND NAVAL SHIPYARD 
DEPARTMENT OF THE NAVY 
BREMERTON, WASHINGTON

-ACTIVITY

-AND-

BREMERTON ^tETAL TRADES COUNCIL 
BREMERTOI^, WASHINGTON

-APPLICANT

CASE NO. 71-3480

REPORT AND FINDINGS

ON

AN APPLICATION FOR DECISION ON GRIEVABILITY

On July 21, 1975, the Bremerton Metal Trades Council, hereinafter referred to as 
Applicant, filed an Application for Decision on Grievability in accordance with 
Section 206 of the Regulations of the Assistant Secretary. The undersigned has 
caused an investigation of the facts to be made and finds as follows:

The Applicant and the Puget Sound Naval Shipyard, Bremerton, Washington, herein­
after referred to as the Activity, were parties to a labor-management agreement 
effective on June 23, 1972, and extended through June 20, 1975. The Applicant 
seeks a decision as to whether a grievance concerning reassignment of a parking 
place is grievable under the now expired 1972 agreement. The current agreement 
became effective on June 20, 1975, and .remains in effect until February 15, 1977.

On April 26, 1974, the Commander of the Shipyard issued NAVSHIPYDPUGET Instruction 
5560.8C establishing a system for the allotment of parking spaces to qualified car 
pools. Under the regulations and criteria set forth in this Instruction, Loraan 
Wakely, a Shipyard employee, was assigned parking spape 368-1.

On May 5, 1975, in violation of the Activity’s regulations, Wakely moved his auto­
mobile from his assigned space to another area wit;hin the Shipyard. For this in­
fraction, Wakely received a letter of caution which the parties agree was appropri­
ate discipline.

Thereafter, on May 9, 1975, Wakely was notified by the Activity's parking coordi­
nator that his allocated parking space was being changed. .The stated reason for 
this change was that the initial parking space assignment had been made on the 
basis of^an erroneous computation of Wakely's military and federal civil service 
time and that the reassignment was for the purpose of correctly allocating parking 
space by seniority.

The 1972 negotiated agreement provides, in pertinent part:

Article XIX - Disciplinary Actions and Letters of Reprimand

Section 1. Disciplinary actions will be taken only for just 
cause. In all cases of proposed disciplinary actions the em­
ployee will be given the opportunity to reply to the charges, 
orally or in writing, using the assistance of Council repre­
sentatives as desired. If the employee alleges, after such 
action is taken, that charges were untrue, facts misrepre­
sented, or the penalty too severe, he may appeal the decision.

Section 7. When an employee is advised of his appeal rights 
on disciplinary actions and letter of reprimand, he shall be 
Advised of his appeal rights in Article XXIX of this Agreement.

Article XXIX - Grievance Procedure

Section 1. .This article provides t^c an orderly and sole pro­
cedure for the processing of employee, employer, and Council 
grievance as set forth in Executive Order 11491, as amended.
Grievances to be processed'under this article, shall pertain 
only to the interpretation or application of express provisions 
of this Agreement. The grievance procedure. Section 4, does 
not cover any other matters, including matters for which stat­
utory appeals procedures exist. Questions as to the interpre­
tation of published agency policies or regulations, provisions 
of law, or regulations of appropriate authorities outside the 
agency shall not be subject to the negotiated grievance pro­
cedure regardless of whether such policies, laws or regula- 
tions are quoted, cited, or otherwise incorporated or-refer- 
.enced in the agreement.

Wakely grieved the reassignment in a tamely manner at the informal step of the 
negotiated grievance procedure, and, on May 14, 1975, received a rejection of his 
grievance. He pursued the matter through step 3 of the grievance procedure and 
at each step was advised that the matter was not grievable under this procedure 
because it was not covered by the contract. Thereafter, the Application herein 
was filed on July 21, 1975.

The Activity, during the processing of the grievance and this application, has 
stated that Wakely was mistakenly credited with approximately 22 years combined 
military and civilian service, when, in fact, his total service time was less than 
eight years and that this error was discovered through a review of his parking 
permit at the time of the May 5, 1975, infraction.

The Activity asserts the grieved reassignment of parking space was for the purpose 
of assigning to Wakely a parking space on the basis of his actual seniority and was 
not the imposition of additional discipline for the May 5, 1975, incident which it 
contends .is a separata and distinct event.

-2-
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The Applicant, while noc disputing the assertion that Wakely's combined military 
and civilian service time more closely approximates eight years than 22 years, 
asserts that the reassignment of Wakely’s parking space was performed as addition­
al discipline for having moved his automobile on May 5, 1975, in violation of 
Shipyard regulations. The Applicant contends that since disciplinary actions 
are dealt with specifically in the agreement and are normally appealed through 
the negotiated grievance procedure, the reassignment, as discipline, is grievable. 
However, the Applicant has presented no evidence in support of this assertion 
other than the apparent juxtaposition of the May 5 and 9, 1975, incidents.

There is no contention by the parties that the allotment of parking spaces is 
covered by the agreement; accordingly. Article XXIX, Section 1, would preclude 
consideration of a grievance in this regard under the negotiated procedure in the 
agreement. Alternatively, if the reassignment of parking spaces were construed 
as a disciplinary action, it would appear to be a matter covered by Article XIX 
of the agreement and, therefore, grievable.

Ttie undersigned is of the opinion the Applicant has not established a reasonable 
basis to conclude .that the reassignment of Wakely'« parking space was undertaken 
as a form of discipline.— ' In this regard, it is unrefuted that Wakely had been 
credited with greate'r seniority than was warranted.

Moreover, it is reasofiable^to conclude, absent evidence to the contrary, that this 
error was discovered, as contended by the Activity, during a routine review of 
Wakley’s parking permit following the May 5, 1975, infraction and the resultant 
reassignment was for the purpose of correcting the erroneous parking space assign­
ment. In these circumstances, and notwithstanding the casual temporal relation­
ship between the May 5 and 9, 1975, incidents, the undersigned concludes the 
grievance is not on a matter covered by the negotiated agreement and, accordingly, 
finds that it is not grievable under tlje af^eement.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, you 
may appeal this action by filing a request for review with the Assistant Secretary 
and serving a copy upon this office and the other party. A statement of service 
should accompany the request for review. Such tequest must contain a complete 
statement setting forth the facts and reasons upon which it is based and must be 
received by the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U. S. Department of Labor, 200 Con­
stitution Avenue, N.W. , Washington, D.- C. 20210, not^ later than the close of 
business on October 30, 1975.

12-23-75

U.S. DEPARTMENT OF LABOR

O f f ic e  o f  t h e  A ssista n ’ t  S i -c r e t a r y

WASHINGTON, D.C. 20210

6 2 7

Mr. H. L. Erdwein 
National Representative,
American Federation of Government Employees 
AFL-CIO
300 Main Street 
Orange, New Jersey 07050

Re: Veterans Administration Hospital 
Montrose, New York 
Case No. 30-6183(RO)

Dear Mr. Erdwein:

I have considered carefully your request for review, seeking reversal 
of the Assistant Regional Director’s dismissal of the representation 
petition in the above-named case.

In agreement with the Assistant Regional Director, and based on his 
reasoning, I find that further proceedings in this matter are unwarranted.
Thus, the evidence established that at the time the subject petition was filed 
there was a negotiated agreement in effect which constituted a bar to an election.

Accordingly, your request for review, seeking reversal of the Assistant 
Regional Director’s dismissal of the instant petition is denied.

Sincerely,

Dated: October 16, 1975

Labor-Management:-Management Sej^ces Admini;

£ist

Administration

GORDON M. BYRHOLDT, Assistant Regional Director 
San Francisco Region, U. S. Department of Labor 
450 Golden Cate Avenue, Room 9061 
San Francisco, California 94102

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

1/ It is not impermissible for the undersigned, as a basic part of his decisional 
process, to establish what he considers an appropriate standard of proof. Federal 
Employees Metal Trades Council, Vallejo, CA. FLRC No. 73A-20.

- 3 -
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U. s. DEPARTMENT OF  LAB;^R

B E FO R E T H E  A S S IS TA N T SE C R ETA R Y FOR LA B O R -M A N A G E M E N T R E LA TIO N S  

N EW  YORK R E G IO N A L  O F F IC E
Suite 3515 

1515 Broadway 
New York, New York IOO36

October 3, 1975 In reply refer to Case No* 30-6183(R0)

Joseph L. Gleason, National Vice President
American Federation of Government Employees
AEL-CIO, Local 214+0
300 Main Street
Oran ^ ,  New Jersey O7050

Re; Veterans Administration Hospital 
Montrose, New York

Dear Mr. Gleason:

The petition filed in the above captioned case has been investi­
gated and considered carefully.

It does not appear that further proceedings are warranted inasimich 
as the petition was not timely filed in accordance with Section 
202.3(c) of the Regulations of the Assistant Secretary.

A  collective bargaining agreement between the Activity and the 
incumbent exclusive representative was executed on July 25, 1972 
and became effective September 12, 1972. The termination date was 
two years from its effective date, which would be September 11, 197k9 
with a provision for a two-year automatic renewal. Renewal of the 
agreement would result in an agreement effective September 12, 197kt 
terminating on September 11, 1976. Thus, the open period for filing 
a petition, absent unusual circumstances, would be during the period 
June 13, 1976 through July 13, 1976.

On July 9> 197U» Petitioner had filed a petition seeking to sever 
from an existing "mixed" unit of guards and non-guard employees, all 
of the non-guard employees. 'By decision dated February 1+, 1975» the 
Assistant Secretary severed the non-guard employees from the existing 
vinit and directed an election. 1 /

Case No- y-6l83(RQl
Joseph D. Gleason, Nat*l. Vice Pres.
AEGE, AFL-CIO. L o ^ l  2liiiO___________

On the basis of the investigation, it been determined that no 
question of representation ever existed with respect to the em­
ployees classified as guards, no negotiations were ever entered 
into by the Activity and the incumbent Excliisive Representative 
to negotiate a new agreement for the guard employees and neither 
party contends that the existing agreement has terminated with 
respect to the guard enqployees.

Accordingly, I conclude that the collective bargaining agreement 
executed on July 25, 1972 automatically renewed itself for a dura­
tion of two years on September 12, 197k• As the petition in the 
instant case was filed on May 15, 1975» it is untimely since the 
“open" period does not begin to run until June I3, 1976. ^

I am, therefore, dismissing the petition.

Pursuant to Section 202.6(d) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for re­
view with the Assistant Secretary and serving a copy upon this 
office and the Respondent. A  statement of service should accom­
pany the request for review.

Such request must contain a con5)lete statement setting forth the 
facts and reasons upon which it is based and must be received 'qy 
the Assistant Secretary for Labor-Management Relations, ATT; Of­
fice of Federal Labor-Management Relations, U.S. Department of 
Labor, Washington, D.C. 20216, not later than the close of busi­
ness October 20, 1975*

Sin94rely yours,

BENJAMIN B. NAUMOFP 
Assistant Regional Director 
New York Region

^  The mere fact that non-guao:d employees were severed from the 
"mixed" unit is not a sufficient basis to conclude that unusual 
circumstances exist, hence Section 202.3(c)(3) of the Regula­
tions is not applicable in the instant case.

ly Veterans Administration Hospital, Montrose, New York, A/SLMR 

N o . •

- 2 -
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U.S. DEPARTMENT OF LABOR
OrncB OF THE A s s is t a n t  Se c r e t a r y  

WASHINGTO-V. D.C 10210 
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U. S. DEPARTMENT OF  LABOR

B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  F O R  L A B O R -M A N A G E M E N T  R E L A T IO N S  

N E W  Y O R K  R E G IO N A L  O F F IC E

Suite 3515 
1515 Broadway- 

New Yoric, New York IOO36

Mr. Gerald Tobiti 
Staff Attorney
National Federation of Federal 

Employees 
1016 16th Street, N. W. 
VJashington, D. C. 20036

Re: U. S. Department of the Army 
U. S. Army Electronics Command 
Fort i-!onmouth, New Jersey 
Case No. 32-UoiU(CA)

Dear Mr. Tobin:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director’s dismissal of the 
complaint in the above-captioned case.

In SLgreeaent with the Assistant Regional Director, I find 
that a reasonable basis for the complaint has not been established 
and that, consequently, further proceedings in this matter are 
un^farranted. Thus, I find that the Respondent was under no 
obligation to meet and confer concerning its decision to remove 
a xerox machine. Moreover, \-r±th regard to Respondent’s obli­
gation to meet and confer on the impact of such decision, it 
was noted that the Respondent did, in fact, meet and discuss 
the impact of its decision on unit employees and advised the 
exclusive representative that no unit employees would be 
adversely affected. And, in this latter regard, it was noted 
that no evidence was presented by the Complainant demonstrating 
that any unit employee was or would be adversely affected by 
the removal of the xerox machine.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director's dismissal of the instant 
complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

September I6, 1975 In reply refer to Case No. 32-UOlU(CA)

Herbert Cahn, President
National Federation of Federal Employees (ind.) 
Local Union U?6 
P.O. Box 2Qh
Little Silver, New Jersey 07739

Re: U.S. Army Electronics Command 
Port Monmouth, New Jersey

Dear Mr. Cahn;

The above captioned case alleging a violation of Section 19 of Executive 
Order llU91j amended, has been investigated and considered carefully.
It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established.

The Union alleges that the Respondent Activity violated Section 19(a)(6) 
and (1) in that it refused to consult and confer with the imion with re­
gard to impact on jobs of represented employees in the Pictorial Audio 
Visual Branch, as the result of a planned shutdown of reproduction 
machines. 1 /  The Respondent answers the charge by stating that it did 
consult and confer concerning the impact of the removal of a single Xerox 
brand machine. The Respondent insists further that the requirement to 
consult and confer is moot because there was no impact upon the unit em­
ployees by the removal of one (l) Xerox machine. The Activity says that 
its decision was based entirely upon the underutilization of that machine, 
which, in turn, was the result of an earlier diminution of production.

1/ Section 12(b) of the Order provides, in part, that management officials 
retain the right "to determine the methods, means and personnel by which 
such operations are to be conducted". While the decision to shutdown 
the xerox machine is, in my view, a matter upon which there is no obli­
gation to meet and confer and/or consult, such reserved decision making 
authority does not relieve Respondent of its obligation to meet and con­
fer, to the extent consonant with law and regulations, on the impact of 
such decision on employees adversely affected.
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Herbert Cahn, President 
HgFB. LIT U76_________ Case Fo. 32-lx011i(CA,
A review of the evidence submitted discloses that Respondent met with 
representatives of Complainant on March 19, 1975 to discuss its deci­
sion to shutdo\>/n the xerox machine. There is no dispute among the 
parties that Respondent, during the meeting, explained its reasons for 
the shutdown, verbally furnished facts in support of its position and 
told Complainant's representatives that there would he no impact on unit 
employees who operated the xerox machines since they would continue to 
handle the existing workload using three instead of four machines. Com­
plainant’s representatives felt that an analysis by a disinterested or 
more objective party might prove otherwise and requested to personally 
review the workload data before agreeing that no personnel would be af­
fected. Respondent contended that such a review was not necessary.

Since the parties could not reach agreement, the meeting was adjoumed- 
The pre-complaint charge was filed the next day.

Ho evidence has been adduced which would form a basis to conclude that 
Respondent's decision had aay adverse impact on the unit employees in­
volved. To the contrary, the evidence demonstrates that there has been 
no change in the number of unit employees assigned to the xerox machines. 
Statistical data from Respondent discloses the machines on hand, prior to 
the Respondent's decision to remove, one, were severely underutilized.
Ho evidence has been adduced that production had diminished because of 
the removal of the machine, nor is there ajiy evidence that work has be­
come more difficult because of the shutdĉ /m. and removal or that employees 
have had to work harder. Finally, although you suggest that the unit caji 
no longer respond adequately to customer requests, no evidence has been 
adduced to support your conclusion.

I must conclude from the foregoing that you have failed to establish a 
reasonable basis for your complaint.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assistant

Herbert Califi, 
LU U76

President Case No. 32-liOlU(CA)

Secretary and serving a copy upon this office and the Respondent. A 
statement of service shoudd accompany the request for review.
Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the ^sistant 
Secretary for Labor-Managemsnt Hslations, iTT: Olfice o_ Peaeral 
Management Relations, U.S. Department of Labor, Was^-gton, D.C. 20216, 
not later than the close of business October 2, 1975-

Sincerely yours,
fO

BEJTJAMIH B. HAUNOFF  ̂
Assistant Regional Director 
Hew York Region

2/ The verbal statistical data furnished to Complainant’s representatives 
at the meeting on March 19, 1975 was essentially the same. - 3 -

-  2 -
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Dec. 29, 1975

Mr. Paul Area 
Acting Staff Director 
Bureau of Operationo 
Social Security Adninistretion 
6î 01 Security Boulevard 
Baltiiaox'e, ?'!aryland 21?-fi

629

Re: Depfirtment of Health, Education, 
and V/elfare 

Social Security Administration 
Bureau of Dir.trlot Office Operations 
Sen Francisco Region 
Case No. 7 ^ 'W H C A )

Dear Mr. Area:

I liave considered carefully the request for review in the 
above-captioned case, seeking reversal of the Report and Findings 
on an Application for Decision on Arbitrability of the Assistant 
Regional Director.

In agreement with the Assistant Regional Director, and based 
on hie rcasonini?, T find that the matter raised in the instant 
;'3;riev'anca regarding whether the Activity connlled with Article 7, 
Section D oJ' the parties* negotiated agreement is arbitrable 
under the af̂ recinent and la not covered by a statutory appeal pro­
cedure. Therefore, such matter should be resolved throû ?:h the 
negotiated grievance-arbitration machineiy. Accord inj?;ly, and 
noting the absence of any evidence that the Activity was pre­
judiced by the Applicant's alleged failure to serve the Activity 
with a copy of its reply to the Activity's response to the 
Application, your request for rnview, se«"kinc reversal of the 
Assistant Regional Director’s Report and Findlnfrŝ is denied.

Pursuant to Section P05.1J? of the Assistant Secretary's 
Regulations, the parties shall notify the AsslBtant Ref.ioiial 
Director for Labor-lfenagement Relations, Labor-Ntanagement Services 
Adcilnistration, U. S. Department of Labor, in writing, within 3‘ 
days from the date of this decision as to what steps have been 
taken to comply herewith. The Assistant Regional Director’s 
address is Room \ 06l  Federal Office Building, Colden r̂cte 
Avenue, San Francisco, California cthlQ2.

Sinceeely,

Autaclii.ient
Paul J. Fasser, Jr. 

Assistant Secretary of Labor

UNITED STATES DEPARTMENT OF LABOK 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
BUREAU OF DISTRICT OFFICE OPERATIONS 
SAN FRANCISCO, CALIFORNIA

-ACTIVITY
-AND-

AFGE COUNCIL OF DISTRICT OFFICE 
LOCALS, AFL-CIO -LABOR ORGANIZATION/ 

APPLICANT

CASE NO. 70-4599

REPORT AND FINDINGS

ON
AN APPLICATION FOR DECISION ON ARBITRABILITY

On January 3, 1975, the Council of District Office Locals, American Federa­
tion of Government Employees, herein referred to as the Applicant, filed an 
application under Section 205 of the Rules and Regulations of the Assistant 
Secretary requesting a decision as to whether a grievance is on a matter 
subject to arbitration under an existing agreement. The undersigned has 
caused an investigation of the facts to be made and finds as follows.

The Applicant is the exclusive representation for a unit of employees of 
Department of Health, Education and Welfare, Social Security Administra­
tion, Bureau of District Office Operations, herein referred to as the 
Activity. The current negotiated agreement between the parties became 
effective September 27, 1973, and expires on December 26, 1975.

The facts, which are not in dispute, indicate that on June'24, 1974, 
the Activity notified probationary employee Edna Toll, a service repre­
sentative trainee (GS-4)', that her employment would be terminated effective 
July 9, 1974. By letter dated July 3, 1974, the Applicant proposed inforr 
mally.that Toll be retained until September 2, 1974, before a final deci­
sion was made regarding her termination or retention. On July 8, 1974,
Toll filed a grievance under the negotiated procedure which asserts:

Several reviews of my workload were maintained in ray 7B 
extension file without my knowledge, without my being 
given a copy beforehand and without my being allowed 
to add my comments in violation of my rights under agree­
ment." IJ

T7 Article 7, Section D2 of the negotiated agreement reads: "The SF-7B 
extension file contains, among other documentation maintained in 
accordance with applicable HEW and SSA directives, records on both good and bad job performance or conduct of the employee. When such 
records are maintained, each record will be discussed with the em­ployee at the time it is made and the employee's response, if any, will be recorded and included in the file. This file will be purged 
annually'in February in accordance with the applicable directives."
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Toll sought the following remedy:

Removal of documentation from 7B file. Reversal of decision of 
June 24, 1974, to terminate which was based on this improperly 
maintained documentation.

The Activity denied the grievance by letter dated July 12, 1974, in which 
it stated in pertinent part:

I find your grievance inappropriate since, as a probationary 
employee, you were subject to termination regardless of the 
maintenance of the 7B file. Further, as a separated employee, 
you are no longer covered by the Agreement.

The Applicant by letter dated July 22, 1974 filed the grievance, the sub­
stance of which remained unchanged at the third step of the negotiated 
grievance procedure. The Activity by letter dated July 26, 1975, denied 
the grievance on the same procedural grounds as set forth in its July 22,
1974, denied.

^e Applicant on September 23, 1974, filed an Application For Decision 
on Grievability in Case No. 70-4432 as a result of the Activity's rejec­
tion of the grievance. The Activity responded by letter dated October
1, 1974, in which it stated it would review and answer the grievance 
under the negotiated grievance procedure. Thereupon, a withdrawal of 
the application by Applicant was approved by the undersigned on October 
7, 1974.
By letter dated October 11, 1974, the Activity responded to the grievance, 
stating in pertinent part:

I find the materials in Ms. Toll's SF-7B file to be maintained in 
accordance with the Master Agreement. I find no violation of 
Article 7, Section D. Accordingly, the grievance and all relief 
requested is denied.
If you are not satisfied with this decision, you may have the 
Council refer the matter to arbitration in accordance with 
Section G of Article XXV and Article XXVI of the Mater Agree- 

____ ment. 2/____ ______________________________________________
2/ Article 25, Section G of the negotiated agreement reads: "Arbitration:

If the employee is dissatisfied with the decision in Step 3, the Council 
or the BDOO Region may refer the matter to arbitration, as provided in 
this Agreement, provided such appeal is made within ten (10) workdays of 
the decision in Step 3."
Article 26 of the negotiated agreement reads, in pertinent part: "Section 
A. Arbitration may be invoked only by the parties to resolve grievances 
or issues that are not settled otherwise. . .
"Section H. The arbitrator shall be instructed to render his decision as 
soon as possible: that this decision shall not extend to the content of 
this Agreement or policy or proposed changes in policy; that the decision 
be limited to the stipulated issue(s) concerning a matter over the inter­
pretation or application of provisions of this Agreement; and that the 
§ecision shall not add to, subtract from, or modify the terms of this 
Agreement.
"Section I. The arbitrator's award shall be binding. However, either 
party may file exceptions to an award with the Federal Labor Relations 
Council, under regulations prescribed by the FLRC."

On October 22, 1974, the Applicant filed a Demand for Arbitration with the 
American Arbitration Association,

By letter dated November 12, 1974, the Activity made an offer of settle­
ment to the Applicant in which it stated inter alia that if the offer was 
unacceptable, the parties should proceed to arbitration after drafting 
the issues to be submitted. Additionally, by letter dated November 15,
1974, the Activity detailed five issues it felt constituted the elements 
to be answered by an arbitrator.

The Applicant refused the Activity's settlement offer by letter dated 
December 3, 1974, and stated it wished to proceed to arbitration, defining 
the sole arbitrable issue as:

Did management maintain or fail to maintain records on good or 
bad conduct or job performance of employee Edna Toll in violation 
of her rights under Article 7, Section D of the General Agree­
ment?

By letter dated December 11, 1974, the Activity declared the issue stated 
in the Applicant's December 3, 1974, letter not to be arbitrable. On 
January 3, 1975, the Applicant filed its application requesting the Assis­
tant Secretary to decide whether the grievance is on a matter subject to 
arbitration under the existing agreement.
It is the Activity's position that the issue, as presented by the Appli­
cant is not arbitrable. The Activity argues:
1. Article 7 specifically addresses "employee" rights and responsi­

bilities, rather than "employer" rights and responsibilities, 
regarding the documentation of employee conduct and performance 
in SF-7B files. The criteria for management's maintenance of the 
SF-7B files are derived from materials outside the contract, and 
thus should be excluded from the negotiated grievance/arbitration 
procedures by Section D of Article 25. 3/

2. The grievance is an attempt to review through arbitration the term­
ination of probationary employee Edna Toll, which is not arbitrable 
because:
a. Section 13(b) of Executive Order 11491, as amended, limits

arbitration to grievances over the interpretation or applica­
tion of the agreement and not over other matters 4/ and the 
parties' negotiated agreement does not contain provision for 
review of probationary terminations. Nor was it the intent of 
the parties at the negotiating table to review probationary 

_________terminations.___________ ___________________
17 Article 25, Section D reads: "Exclusions: Questions involving the in- 
terpretation of published agency policies or regulations, provisions of law, 
or regulations of app̂ -opriate authorities outside the discretion of the Regiona 
Representative shall'not be subject to this grievance procedures, even if such 
policies, law, or regulations are quoted, paraphrased, cited, or otherwise in 
corporated or referenced in this Agreement."
y  Section 13(b) of the Order reads in pertinent part: "A negotiated proce­
dure may provide for the arbitration of grievances over the interpretation or application of the agreement, but not over anv other matters.
5/ The negotiated agreement mentions probationary employees only in Article 
24, Section F, which reads': "Probationary employees should be given reason­
able notice when their services _â e to be terminated."
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b. Section 13(a) of the Order provides that matters for which statu­
tory appeals exist may not be covered in a negotiated procedure, 6/ 
Federal Personnel Manual 315, Subchapter 8, prescribed the proba­
tionary employee appeal procedures to the Civil Service Commission 
and limits appeals to those based on discrimination because of 
race, color, religion, sex, national origin, partisan political 
reasons, marital status, or improper discrimination because of 
physical handicap. I j

c. A separated, probationary employee, is allowed a limited statutory 
appeal which is excluded from negotiated arbitration procedures.
The effect of allowing a probationary termination to be reviewed 
on grounds other than those provided by law or Civil Service reg­
ulation would be to give a probationary empl-oyee greater rights 
than a tenured employee. This result is violative of good personnel 
practices which provide for increased rights with tenured status.

The Applicant argues that probationary employees are members of the bar­
gaining unit and have the right to file grievances and asserts that the 
SF-7B file of probationary employee Edna Toll was kept in violation of 
Article 7, Section D of the negotiated agreement. 8/

6̂/ Section 13(a) of the Order reads in pertinent part: "An agreement
between an agency and a labor organization shall provide a procedure, 
applicable only to the unit, for the consideration of grievances over 
the interpretation or application of the agreement. A negotiated 
grievance procedure may not cover any other matters, including matters* 
for which statutory appeals procedures exist, and shall be the exclu­
sive procedure available to the parties and the employees in the unit 
for resolving such grievance." It is noted that both Section 13(a) and 
13(b) of the Order were amended by E. 0. 11838, effective May 7, 1975. 
However, it is concluded that the amendments cannot be applied reto- 
actively to the instant application. Federal Aviation Administration,
FLRC No, 71A-33, FLRC No. 71A-44, FLRC No. 71A-53.

IJ FPM 315, Subchapter 8, Section 8-4.a. (5) and (6) read in pertinent 
part: "(5) An employee covered by this paragraph may appeal to the 
Comission on the grounds that his termination was based on discrimi­
nation because of race, color, religion, sex, or national origin . . .
"(6) An employee covered by this paragraph may appeal to the Commission 
a termination not required by law which he alleges was based on partisan 
political reasons or marital status, or a termination which he alleges 
resulted from improper discrimination because of physical handicap. .

8_/ Article 2, Section B of the negotiated agreement described the unit as:
"All General Schedule (GS) employees in Region IX (San Francisco Region) 
Bureau of District Office Operations, Social Security Administration, 
Department of Health, Education, and Welfare excluding management officials, supervisors, guards, professionals, employees engaged in Federal personnel 
work in other than a purely clerical capacity, confidential employees, NYC, 
WIN, Work-Study employees and employees in District and Branch Offices' at 
Phoenix, Redding, and Long Beach."

4 -

The Applicant answers the arguments raised by the Activity by asserting:

1. Management responsibilities are both explicitly and implicitly con­
tained in Article 7 of the negotiated agreement. Responsibility for 
maintenance of the SF-7B file clearly falls on management. Thus, the 
request for arbitration regarding the Activity's alleged violation of 
Article 7 is arbitrable,

2. The grievance is over the interpretation or application of Article 7 
of the contract. The propriety of the relief sought is a matter for 
the arbitrator to decide and not a matter currently before the Depart­
ment of Labor. Neither the lack of a provision in the negotiated 
agreement for a review of probationary terminations, nor the alleged 
intent of the parties regarding probationary terminations is relevant 
since the instant grievance is an alleged violation of Article 7 of 
the agreement, rather than a request for a review of a probationary 
employee termination.

3. Tenured employees have the same rights under the contract to have 
violations of rights granted by Article 7 of the negotiated agree­
ment reviewed as do probationary employees. An employee, either 
probationary or tenured, who was not being terminated would be 
allowed to have arbitrated the merits of a grievance alleging a 
violation of Article 7. To hold that an employee is not entitled 
to such a review when he is being terminated is to make the amount 
of review avilable inversely proportional to the harm done.

In agreement with the Applicant, I find to be arbitrable the issue of 
whether management maintained or failed to maintain records on good or 
bad conduct or job performance of employee Edna Toll in violation of 
her rights under Article 7, Section D of the General Agreement.
I initially note there is no contention or indication that probationary 
employees have no right to process grievances concerning alleged viola­
tions of the agreement through the negotiated grievance procedure. In 
this regard, see Department of the Navy, Naval Air Systems Command,
Bethpage, N.Y., Request for Review No. 469.
It is my finding that Article 7 of the contract is not excluded from the 
negotiated grievance/arbitration procedure by Section D of Article 25 of 
the contract. A review of Chapter IX, SSA Guide 1-4 which states the 
policy and establishes procedures to be followed in the maintenance and 
disposal of employees' personnel records and files used by and authorized 
for operating and administrative levels in SSA, reveals that implementation 
of the policy and of the procedures is by regulations emanating from local 
authority and thus is not restricted by Section D of Article 25 of the 
contract. 9/_______________________
9_/ Chapter IX, SSA Guide 1-4 reads in part: "Implementing instructions for th 
establishment of the SF-7B and the SF-7B extension file system will be issued 
by bureaus and offices which have a need for such employee records within their 
organization. As a minimum, these instructions will define the level at which
the file will be maintained, establish responsibility for insuring adherence topolicy and procedure, and indicate whether the file is to be maint---—only a limited number or for all employees in a compone e maintained for
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Additionally, I disagree with the position presented by the Activity that 
the issue in the instant case is not whether the employee's files were pro­
perly maintained but rather whether an arbitrator may hear a case relating 
to the termination of a probationary employee. I find that the subject 
matter of the grievance is limited to whether or not Article 7, Section D 
of the negotiated agreement has been violated and not the termination of 
Edna Toll,

U.S. OlilMK iMliNl’ OI- l,Ai’-OR
Oiin;i.: or nil! A-sisTANr .‘̂ KCr,kTA*r 

WA'̂ lltNGlON

Thus, I conclude, the instant grievance involves a matter subject to the 
grievance procedure contained in the parties’ negotiated agreement inas­
much as the issue in the instant grievance involves the interpretation 
and application of Article 7, Section D of the negotiated agreement and 
should be resolved through this procedure.

It is noted that the parties have not presented any evidence to indicate 
that Article 7, Section D of the negotiated agreement is exempt from ar­
bitration because of the intent of the parties or because of the existence 
of a statutory appeals procedure.

Pursuant to Section 205.6(b) of the Assistant Secretary’s Regulations, an 
aggrieved party may obtain a review of these findings by filing a request 
for a review with the Assistant Secretary with a copy served upon me and 
each of the parties to the proceeding. A statement of service should 
accompany the request for review. Such request must contain a complete 
statement setting forth the facts and reasons upon which it is based and 
must be received by the Assistant Secretary for Labor-Management Relations, 
Attention: Office of Federal Labor-Management Relations, U.S, Department 
of Labor, 200 Constitution Avenue, N.W., Washington, D. C. 20210, not 
later than the close of business on July 21, 1975.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

JAN 7 1976

GORDON M. BYRHOLDT
Assistant Regional Director
San Francisco Region
U, S, Department of Labor
Room 9061, Federal Building
450 Golden Gate Avenue
San Francisco, California 94102

Dated: July 8, 1975

Mr, Jo:;c L. R.iiz 
8420 Signal Teak 
K1 L'aso, Tt'xas 79904

Dcai: Kr. Itaiz:

630

R c ; Jo:'C L. Coniplc.ir.aiit
Local RI4-22, NAGIv, l̂ csponacnt 
File 63-5619(14)

X care Tally coiisidcrcd your request for review of the
A r,s I. a til Ilf: r̂ cĵ j-ou.il Director's dismissal of your April 24, 1975, 
cGi.iplalut in case number 63-5619 brought under the Bill of Rights 
pvovisLons of Lhe Rcgulation.s imp 1 emeuClng Section 18, Siiant- :rus 
of Conduct, of Rxc-cuti-vc Order 11491.

‘I’ltc Assistant Regional Director s'ĉ ited :.n his J ̂::nilr-..'-:al loci-_r’ 
I'.Iiat (:!ie action of National AssociaCion of Govern.icuL .'̂..‘)Ioyccs 
Preslt'cnt Kenneth T. Lyons on February 21, 1975, ordering you 
reinstaf.ed to membership and to your position as a ;;hop stev.aud 
v/as :m el;.M‘.c.i:ive settlement of your complaint. You disagree 
statins you v/ete I'ubseqaently tiied again on tlic same chargcs a:-d 
again dropped from the union and taken off dues deduction by 
letter of August 26, 1975. You enclosed a copy of your appeal to 
President Lyons cejjarding your second uxpui.slon.

r. am In .•I'M.-i.M.-.iioit wLLh Lhe Assistant Regional Director tliat your 
April 24, 19/5, coraplalnt had been ronodied by your rcjiisLc:':ci.:o;i«:. 
Any alTo^atlons regarding your second expulsion can only be 

-uai.sod in a nev; complaint filed pursuant to sections 20̂ f.54 
(Iiroui-h 204.56 of the Regulations If you do not achieve * satis­
factory resolution of your complaint through your pending internal 
union appeal.

You also alleged In your request for review tliat the Assistant 
Regional Director did not give adequate consideration to the five

6 -
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U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON

1976
Mr. Jose L. Ruiz 
8420 Signal Peak 
El Paso, Texas 79904

Dear Mr. Ruiz:

Re: Jose L. Ruiz, Complainant
Local R14-22, NAGE, Respondent 
File 63-5619(14)

I have carefully considered your request for review of the 
Assistant Regional Director's dismissal of your April 24, 1975, 
complaint in case number 63-5619 brought under the Bill of Rights 
provisions of the Regulations implementing Section 18, Standards 
of Conduct, of Executive Order 11491.
The Assistant Regional Director stated in his dismissal letter 
that the action of National Association of Government Employees 
President Kenneth T. Lyons on February 12, 1975, ordering you 
reinstated to membership and to your position as a shop steward 
was an effective settlement of your complaint. You disagree 
stating you were subsequently tried again on the same charges and 
again dropped from the union and taken off dues deduction by 
letter of August 26, 1975. You enclosed a copy of your appeal to 
President Lyons regarding you second expulsion.
I am in agreement with the Assistant Regional Director that your 
April 24, 1975, complaint had been remedied by your reinstatement. 
Any allegations regarding your second expulsion can only be 
raised in a new complaint filed pursuant to sections 204.54 ^
through 204.56 of the Regulations if you do not achieve a satis­
factory resolutioh of your complaint through your pending internal 
union appeal.
You also alleged in your request for review that the Assistant 
Regional Director did not give adequate consideration to -the five

- 2 -

requests for remedial action that you made in your complaint. Two 
of your requests for remedial action concerned the pa3rment of 
monetary damages and such payments are not within the scope of avail­
able remedies under Executive Order 11491. The two matters that you 
list as conflicts of interest are not appropriate for consideration 
in a Bill of Rights complaint because they do not involve a violation 
of any rights granted union members in the Bill of Rights. The 
charges that you made against various management officials are like- 
wide not appropriate for consideration in a Bill of Rights complaint 
because the Bill of Rights only protects union members from the 
denial of certain rights by their union.
In your request for review you objected becuase you did not receive 
a copy of the answer to the letter dated May 28, 1975, from 
Mr. Oscar E. Masters, Dallas Area Director of the Labor-Management 
Services Administration, to the President of NAGE Local R14-22 
requesting the local's position regarding you complaint. You did 
not receive a copy of an answer because the union never responded 
to the letter. You also objected because you were not provided a 
copy of the recommendations made by the Area Director to the 
Assistant Regional Director. Such intra-agency memorandums are by 
law exempt from disclosure to the public.
You also raised the question of your right to run for office. Any 
complaint regarding a union election must be filed in a separate 
action in accordance with section 204.63 of the Regulations which 
requires that a union member may file a complaint within one 
calendar month after having exhausted the remedies available under 
the constitution and bylaws of the labor organization or having 
invokes such available remedies without obtaining a final decision 
within three calendar months.
Threefore, for the above reasons, I concur with the decision of the 
Assistant Regional Director. Accordingly, your request for 
reversal of the Assistant Regional Director's dismissal of your 
complaint is denied.

Sincerely yours.

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Enclosure
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October 3, 1975

Mr. Jose L. Ruiz 
8U20 Signal Peak 
El Paso, Texas 7990if

Dear Mr. Ruiz:

Certified Mall #9367^7
Ref: Jose L, Ruiz, Complainant

Local RlU-22, NAGE, Respondent 
File 63-5619 (Ih)

On April 2hf 1975> you filed a complaint ' ,or Balias Area Office pursuant 
to Part 20U, Section 204,53, of the Rules and Regulations (hereafter Regula­
tions) of the Assistant Secretar^of Labor for Labor-iVoanagement Relations.
Your complaint included details which you alleged constituted violations, and 
Included a statement of procedures invoiced to remedy the situation, including 
dates, and a copy of a written decision obtained throiigh‘internal procedures. 
Further, you Included a statement of service on the respondent, Local RlU-22, 
Rational Association of Government Qnployees (KAGE).
In your ccaaplaint, you related that charges of violating the Agreement between 
Local RlU-22, RAGE and U. S. Ancy Air Defense Center and Ft. Bliss, Ft. Bliss, 
Texas were filed against you, purportedly consistent with internal union pro­
cedures, on September 23, 197^, subsequently wlthdra-vm, and refiled on 
October 9, 197^. You were tried on October 22, 19?i; and November 8, 197U, 
before a 3-niember trial board which included Mr. C. E. Chavez, your accuser, 
who acted as chairman of the trial board, prosecutor for the local, and 
prosecution witness. You asserted the trial board was appointed by Mr. Chavez, 
President of Local RlU-22, and not elected according to provisions of the 
NAGE Constitution and By-laws. On November 15, 197^, you were notified of 
the trial board's decision to siispend you from membership in Local PJLU-22,
NAGE for a period of one year, beginning on November I8, 197k. By letter of 
December 9, 197^, you appealed the trial board decision to the National 
Executive Committee, NAGE, with the result that on Febr^iary 21, I975,
National President Kenneth T. Lyons, MGE, reversed the trial board, and 
ordered- your reinstatement forthwith as a member and shop stev/ard of 
Local Rlit-22, after:'finding that you had been denied a "full and impartial 
trial.” By letter dated March h, 1975, your employer was notified of your 
reinstatement to membership and to your fonner position as shop steward. By 
letter of March Ik, 1975, you gave notice to Local RlU-22 of your Intent to 
file charges against it, embodied In your complaint of April 2ki
Our investigation disclosed a reasonable basis for your complaint that you 
were denied a full and fair hearing in trial board proceedings on October 22 
and November 8,. 197^, which violated yovoc rights provided in the Constitution

and By-Laws of NAGE and Section 204.2(a)(5) of the Regulations, xiswever, we 
find that the action of President I^ns in reinstating you to membership and 
to your position as shop steward was an effective settlement of that issue 
and further consideration of It Is not warranted.
In your complaint you alleged violation of your equal rights as prescribed 
in Section 204.2(a)(1) of the Regulations. We Interpret this to refer to 
the period of your effective suspension from membership in Local R14-22, 
since no evidence was furnished, or disclosed by our Investigation, that you 
were otherwise denied any of the rights identified In a strict reading of the 
Section. We conclude that the action of President Lyons was an effective 
settlement of this issue and further consideration of it is not warranted.
You further ccmplained that your freedom of speech and assembly, as prescribed 
In Section 204.2(a)(2) of the Regulations, was violated. This we also inter­
pret to refer to the period of your effective suspension from membership in 
Local R14-22, since no evidence was furnished, or disclosed by our Investi­
gation, that you were otherwise denied any of the rights identified in a strict 
reading of the Section. We conclude that the action of President Lyons was 
an effective settlement of this issue and further consideration of it is not 
warranted.
In addition to the above, you assert that you have experienced mental torture, 
harassment, humiliation, embarrassment, and defamation resulting from your 
suspension and related actions and you request that various remedial steps 
be taken. \Je view these matters as being outside the euthority of the Assist­
ant Secretary, and matters for consideration elsewhere.
Based upon the foregoing, it is my decision to dismiss your ccanplalnt. Sec­
tion 204.59 of. the Regulations provides that you may obtain a review of 
decision by filing a request for review vlth the Assistant Secretary for 
Labor-^5anagement Relations, Attn; Office of Labor-Management Standards En­
forcement, Room N54o8, U. S, Department of Labor, 200 Constitution Avenue,N.W., 
Washington, D. C. 20216. Yowr request for review shall include a ccnplete 
statement of the facts and reasons upoor. which your request is based, and must 
be received by the Assistant Secretary before the close of business on 
October 20, 1975- Copies of your request shall be served on the respondent 
and the Assistant Regional Director, at the address appearing a^ve in the 
letterhead, and a statement of such service shall be filed with the Assistant 
Secretary.

CULLEN P. KEOUGH 
Assistant Regional Director 
for Labor-Monagement Services
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DonaLJ M. Da vis 
9bC'8 Dimdavaa Road 
Baltimore, Maryland 2’?36

Pe: Departnent of Uealth, .Education, 
atir l W e l f a r e  

Social Security Adtaln 1st ration 
Balbi»Dre, ltor>laad 
Case Ko. 22-59QS(CA)

Dear Mr. Davis:
I have considered carefully your request Tor review seekirj>: 

reversal of the Assistant Recrlonal Dlrector'e dirmisjal of 
your comolaint in the above-named case allegins violatione of 
Socticn i;(a)(l) and (̂ 0 of Srecutive Order 11̂ »91> as amended.

In asreeseat with the .Assistant Regional Director, I find 
that further proceedini^s on your complaint are unwarranted. 
Specifically, I find that your pre-complaint cbargea relating 
to alleged stat-eaents by Mr. Irving Becker and the Activity’s 
alleged refusal to grant you access to cartaIn reports are 
\inti:nely pursaant to Section 2C3.i?(a)(2) of the Assictant 
Secretarj-’ 2 R^c.^lations which provides that a pre-coaplaint 
cb-arce 2uc:t be filed vithin sL^ tsoaths of the occurrence of the 
alleged unfair labor practice. Moreover, I find that the alle­
gations ia your cop.plaint relating to Mr. Jaoes Cardwell are 
untisiely pursuant to Sections 203.2(b)(l) and (2) of the Assistant 
Secretary’s Regulatione ’̂rhlch, in effect, require that after 
the filins of a charge, e coraplaint m y  be filed after a 30 
day period in which the parties arc to atterapt to I'esolve the 
natter inforjially or after a final written decision on the 
charge is served hy the Respondent on the charging party. In 
the instant case, your complaint, which included your allc£:atlonc 
involving Cai*dwell, was filed on June 20, 1975> ^^ly ten dâ *s 
after the filLir of the subject prc-complaint charge and prior 
to any final vrritben decision on the chari?e by the Respondent.

Further, I find incufficient e'.̂ idence to establish a 
reaconabie basis for the aller:ation in your complaint relating 
to Îr. Wllliaa '̂ac?TciI. In this respect, it should be noted that 
und?r Section 203.6(e) of the Arsistant Secretjary*s Re/julations 
the bur<len of proof is on the Complainant at all stages of the
proceedins*

Accordingly, your rcqueat for.reviev, seeking reversal of 
the Aficistant Regional Director’s dismissal of your complaint, ifl 
denied.

Sincerely,

- 2 -

Paul J. Fasser, Jr. 
Asaifltant Secretary of Labor

Attachr^nt
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IjN iTE*^ S t a t e s  D e p a r t m e n t  o f  L a l->j r
LABOR M A N A G E M LN T SER VIC ES A D M IN IS T R A T IO N  

REG IO N A L O F F IC E  
M 1 2 0  GATEW AY B U IL D IN G  

353!5  MARKF.T STREET

rH IU A O CLPM IA . PA. I 9 t 0 4  
T C L tP H O N t 2 I 3 .9 B 7 .M 3 4

August 29, 1975

Mr. Donald M. Davis 
9608 Dundawan Road 
Baltimore, Maryland 21236 

(Cert. Mail No. 734230)

Dear Mr. Davis:

Re: Social Security Administration
Dept, of Health, Education and Welfare 
Case No. 22-5983(CA)

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been established.

The investigation reveals as follows:

On June 20, 1975, you filed a complaint alleging that the Social 
Security Administration, Baltimore, Maryland, violated Section 19(a)(1) 
and (4) of Executive Order 11491, as amended, by discriminating against 
you for promotion because you criticized the agency's Black Lung program.
The complaint alleged that three agency officials committed the above 
violations as follows: Mr. James Cardwell, Commissioner, was aware of 
coercion by Mr. Becker and Mr. MacNeil and of promotion denials because 
of your criticism of the agency Black Lung program, but has done nothing; 
that Mr. Irving Becker, Director, Labor Relations Staff, made coercive 
statements in July, 1971, and subsequently made a sworn statement denying 
those statements;, that Mr. William MacNeil, Director, Equal Opportunity 
and Labor Relations made coercive remarks to your union representative, 
Ronald MacDonald, on January 29, 1975, regarding your grievance; and 
finally, you allege that the activity violated the Order by refusing to 
grant you access to certain reports as requested.

Evidence gathered during the investigation revealed the following:

- 2 -

2.. the allegations concerning Irving Becker were 
untimely and cannot be considered since the 
Regulations of the Assistant Secretary state 
under Section 203.2 that a charge of unfair 
labor practice must be filed within six months 
of the occurrence; your charge was filed with 
the agency on May 13, 1975, and Becker's state­
ment was signed on June 21, 1972; in fact the 
charge was filed even more than six months after 
you allegedly became aware of Becker's signed 
statement as indicated in both your charge and 
complaint; in addition, evidence indicates that 
matters concerning this allegation were raised 
through the negotiated grievance procedure and 
as such, cannot be considered here since Section 
19(d) of the Order as affirmed by the Assistant 
Secretary states that issues which are raised 
under a grievance procedure cannot also be raised 
under the complaint procedure;

3. the allegations of the agency's refusal to grant 
you access to cerLain reporLs lack& mciit 
evidence reveals that this matter was raised 
previously through the grievance and cannot be 
considered here as indicated above; and further, 
only the exclusive representative can request 
such personnel reports under consultation rights 
granted under Section 10(e) of the Order.

Additionally, there was no evidence to support any of the abov'e 
allegations that such matters denied your rights under the Order or that 
such action was anti-union motivated or that it discriminated against you 
because of your union activities or because you filed a complaint under the 
Order.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and the respondent. 
A statement of service should accompany the request for review.

1. that portion of your complaint alleging violations 
by Mr. James Cardwell were not raised by your pre­
complaint charge of May 13, 1975, and as such cannot 
be considered as part of the complaint since the 
Assistant Secretary' has ruled that he cannot consider 
matters not raised by the pre-complaint charge;
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Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U.S. Department of 
Labor, 200.Constitution Avenue, N.W., Washington, D.C. 2000A, not later 
than the close of business September 15, 1975.

Sincerely yours.

Prank P. Willette
Acting Assistant Regional Director 

for Labor-Management Services

Mr. F. D. DeGeorge
Associate Comm, for Management and Administration 
Social Security Administration 
Department of Health, Education and Welfare 
Baltimore, Maryland 21235 

(Cert. Mail No. 701491)
Mr. Peter A. O’Donnell 
Agency/Activity Representative 
^ocial Security Administration 
department of Health, Education and Welfare 
•G-2608, West High Rise Building 
6401. Security Boulevard 
Baltimore, Maryland 21235 

(Cert. Mail No. 701492)

bcc: S- Jesse Reuben, OFLMR 
Dow Walker, AD/WAO

1-20-76

U.S. DEPARTMENT OF LABOR
O Ffic :- ; O f THE A s s i s t a n t  S e c r e t a r y

W a sh in g to n ,  d .c  20210

Mr. Harry PI. Zucker 
Veterans Admini31ration Looa.1 1151 
American Federation cf l-ovamr.ent 
Employees, .̂ JL-CIO 

252 Seventh Avenue 
New Yor̂ ;, Nev Yorlc ICCOl

632

Re: Veterans Adrninistraoion 
Regional Office 
Ne’i-r York, New York 
Case ;io. 30-6167

Bear Mj:. Zucker:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-naneQ case, alleging violation of Sections 
19(a)(1) ar.d (6) of the Executive Order 11̂ -91, as amended.

In agreement with the Assistant Regional Director, and 
based on his reasoning, i find that further proceedings in this 
matter are 'inwajrranted. Thus, in ny view, the evidence estab­
lishes that the Respondent fulfilled its obligation to afford 
the Ccr.plainant an opport'JLnity to meet and confer on the 
procedures to be utilized in creating the subject trainee 
position and on the impact of the establishjnent of such position 
on affected ê .ployees. In this regard, it was noted that there 
was no evidence that the Respondent, at any ti~e r.aterial herein, 
refused to meet and confer :rith the Complainant, upon an appro­
priate request by the latter, cop.cerning the above noted pro­
cedures and impact.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director‘ -=5 dismissal of the comolaint, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor
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U. s .  DEPARTMENT OF LABCC<
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

N E W  YORK REGIONAL OFFICE 
S u L ite  3 5 1 5  

1515 Broadway 
New York, New York IOO36

Ĥ irry H. Zucker, President 
V.A. Local 1151, AEGE, AFL-CIQ Case No. 30-6167(CAI

August 27, 1975 In reply refer to Case No. 30-6167(CA)

Harry H. Zucker, President 
Veterans Administration Local II5I 
American Federation of Government Employees, 
AFL-CIO
252 Seventh Avenue 
New York, New York 10001

Re; Veterans Administration Regional 
Office, New York, New York

Dear Mr. Zucker:

The above captioned case alleging a. violation of Section 19 of 
Executive Order 11U91» as amended, has been investigated and con­
sidered' carefully.

It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the complaint has not been established.

You contend that Respondent’s decision to create the position of 
Rating Specialist (Occupational), Trainee, GS-101-11, without 
meaningful consultation and negotiation with the exclusive repre­
sentative constituted” a unilateral change in existing terms and 
conditions of employment and was thereby violative of Sections 
19(a)(1) and (6) of the Order. Basically you contend that Respon­
dent failed to furnish, upon request, certain relevant and neces­
sary information and that Respondent e:chibited a closed mind at the 
sessions held to discuss the creation of the new position.

Pursuant to Section 12(b)(5) “the Order, agency management re­
tains the right "to determine the methods, means and personnel" by 
which its operations are to be conducted. Personnel means the 
total body of persons engaged in the performance of agency opera­
tions, (i.e., the composition of that body in terms of numbers, 
types of occupation and levels). Such r^erved right is mandatory 
and may not be relinquished or diluted.2/

Based on the foregoing, Respondent was \mder no obligation to
- negotiate its decision to create the trainee position and failure 
on its behalf to do so cannot be enforced through the unfair labor 
practice procedure. This is not to say that Respondent was not 
obligated to provide adequate notice to the exclusive representative 
so as to afford it ample opportunity to request bargaining, to the 
extent consonant with law and regulations, as to the procedures to 
be utilized and/or the impact upon employees adversely affected by 
such decision.
I have carefully considered the evidence submitted in this matter 
and I find that ample notice of Respondent’s proposal to create the 
disputed position was given to the exclusive representative. No 
evidence has been adduced which could form a basis to conclude zhat 
the exclusive representative ever specifically requested to bargain 
about the procedures to be utilized or the adverse impact upon the 
employees which may have been affected. Evidence does disclose 
that Respondent sought a meeting to discuss its proposal but the ex­
clusive representative declined to meet until, it received, in writing, 
Respondent's objective, its reasoning for not maintaining present 
promotional lines, its position as to why it felt its proposal v/ould 
not be unjust to employees presently at the C-S-11 level and advice 
on certain other aspects of its proposal.

By letter dated Febraazy 28, 1975» Respondent responded to your re­
quest and requested that meeting be held on March 3> 1975* By let­
ter dated March 3, 1975» you. responded to this letter contending it 
was unresponsive and requested additional information. By letxer 
dated March 1975> Respondent furnished the additional informatior. 
and requested that a meeting be held on March 1 1, 1975> indicaoing 
that this was its final offer to meet and discuss the proposal. A 
meeting v/as subsequently held and on March 28, 1975? Respondent es­
tablished the GS-11 Trainee position.

Based upon the foregoing and after carefiol consideration of the evi­
dence, I find no basis to conclude thax Respondent approached xhis 
matter with a closed mind nor do I find any basis to conclude that 
Respondent was unresponsive to your request for information. To the 
contrary, Respondent sought the views of the exclusive representa­
tive and afforded it amply opportunity to present its views on the 
proposal.

I am, therefore, dismissing the complaint in this matter.

-  2 -

1/ Tidewater Virginia Federal Employees Metal Trade Council and Naval 
Public Works Center, Norfolk, Virginia, FLRC No. 71A-5o.
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Harry H. Zucker, President 
V.A. Local 11^1^ APGE, APL-CIO Case No. 30-616?(CA)

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a, request for re­
view with the Assistant Secretary and serving a copy upon this of­
fice and the Respondent. A statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, ATT: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216, not later than the close of business SeT3- 
tember 12, 1975-
SiniISi^^erely yours,
NJAMIN B. NAUl̂ IOFF 

Assistant Regional Director 
New York Region

CC: Stephan L. Shochet, Esq.
Veterans Administration
Office of the General Counsel (023)
Washington, D.C. 20i|20

Paul M. Nugent, Director
Veterans Administration Regional Office
252 Seventh Avenue
New York, New York 10001

Veterans Administration District Counsel 306/02 
Veterans Adm. Regional Office 

252 Seventh Avenue 
New York, New York 10001

Joseph D. Gleason, Nat'l. Vice President 
American Federation of Government Employees 
AFL-CIO
300 Main Street 
Orange, New Jersey 07050

- 3 -

1-20-76

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t m e  A s s i s t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

633
Mr. Charles H. Cook 
Labor Relations Officer 
U. S. Department of Agriculture 
Agricultural Research Service 
Personnel Division 
Hyattsville, Maryland 20?82

Re: U. S. Department of Agriculture 
Agricultural Research Service 
Plum Island Animal Disease Center 
Case Ho. 30-6026(GA.)

Dear Mr. Cook:
I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director’s Report and Findings 
on Grievability or Arbitrability in the above-named case.

In agreement with the Assistant Regional Director, I find 
that the grievance herein is subject to the grievance and 
arbitration procedures in the parties’ negotiated agreement. 
Article XVIII, Section 3 of the agreement provides that 
premium pay for vessel employees shall be as prescribed for 
Wage Grade employees in Administrative Memorandum ^02.2. While 
neither party disputes the fact that the Memorand\im is controlling 
in this situation, they are in dispute as to its interpretation 
and application. Therefore, and as Article XX, Section 1 of 
the negotiated grievance procedure provides that the grievance 
procedure is the exclusive procedure "for the consideration of 
grievances over the interpretation or application of the Agree­
ment" and Administrative Memorandum h02.2 is incorporated by 
reference in the agreement, I find that the instant matter should 
be resolved through the negotiated grievance and arbitration 
procedures. In reaching this conclusion, I reject your contention 
that the Application herein should be dismissed because the 
matter at issue has been resolved in prior decisions of the 
Comptroller General. Thus, in my view, the alleged applicability 
herein of Comptroller General decisions goes to the merits of 
the instant grievance and the relief sought as distinguished 
from the grievability and arbitrability of the grievance under 
the negotiated agreement.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s Report and Findings on Griev­
ability or Arbitrability, is denied.
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Pursuant to Section 205.12 of the Assistant Secretajry's 
Regulations, the parties shall notify the Assistant Regional 
Director for Labor-Management Relations, Labor-Managenient 
Services Administration, U. S. Department of Labor, in writing, 
within 30 days from the date of this decision as to vrhat steps 
have been taken to comply herevriLth. The Assistant Regional 
Director*s address is 1515 BroadwayRoom 3515, New York,
New York 10036.

Sincerely,

2 -

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

UNITED STATES DHPARTrEir: OF 
BEFORE TllE ASSISTAliT S2CHSTARY ?CR L/.£CK̂ F̂ ,AGE:<E:IT RELATIONS

U.S. Department of Agriculture 
Agricultural Rese«ch Service 
Plum Island Animal Disease Center 
Greenport, Long Island, New York

and
American Federation of Government 
Eki5)loyees, AFL-CIO 
Local 19U0

Activity

Labor-Organi zation 
Applicant

CASE NO, 30-6026(C

BEPORT AND FDTDINGS ON ARBITRABILITY
Upon application for decision on grievability having been filed in accordance 
with Pairb 205 of the Regulations of the Assistant Secretary, the undersigned 
has completed the investigation and finds as follows:
Local 19U0, American Federation of Governinent Bcployees, APL-CIO, hereinafter 
referred to as the Union or the Applicant, is the exclusive representative for 
a unit of employees consisting of all employees of the Plum Island Animal Di­
sease Center, Agricultural Research Service, U.S. Department of Agriculture, 
excluding professionals, management officials, supervisors, and employees en­
gaged in Federal personnel work in other than a purely clerical capacity. A 
Collective Bargaining Agreement effective July 26, 197U» is currently in ef­
fect.
The grievance upon which the application is predicated involves a dispute 
among the'parties concerning call back overtime pay for wage grade vessel em­
ployees. The relevant portions of the Collective Bargaining Agreement which 
are pertinent to the grievance are as follows:

ARTICLE III - CONTROLLING AUTHORITY
In the administration of all matters covered by this agreement, both officials 
and employees are governed by existing laws and the regulations of appropriate 
authorities, including policies set forth in the Federal Personnel Manual; by 
published Agency policies; and regulations in existence at the time the Agree­
ment is approved; and by subsequently published Agency policies and regulations 
required by law or by the regulations of appropriate authorities; or authorized 
by the terms of a controlling agreement at a higher agency level.
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^ I C L E  XVIII - MARINE WAGE SYSTEM. SECTIONS (l) AlTD h)
.Section 1 - This Airbicle shall apply only to vessel employees in the 
representation unit excepted from Chapter 51 of Title 5, United States 
Code by $ U.S.C. 5102(c)(8).

Section 3 - Premium pay for vessel employees shall be as prescribed in 
AM U02.2, excent that night time, shift and Sunday differentials shall 
not be paid, i/

MTICLE XX - GRIEVANCE PROCEDURE
Section 1 - The purpose of this Article is to provide a mutually satis­
factory and exclusive procedure, applicable only to the unit, for the con­
sideration of grievances over the interpretation or application of the 
Agreement.

The essential facts which form the basis for the grievance are not in dis­
pute. During the work week of October 7-11, 197U» several wsige grade 
vessel employees were required to report for duty earlier than their original­
ly scheduled starting times. At the end of the week, Richard L. Gibbs, 
Applicant's shop steward, approached the super/isor of the affected em­
ployees, John HsLrtung, and requested that the affected employees be paid a 
m.ininn3Tn of two hours call-back overtime pay for each occasion they were re­
quired to report for duty prior to their regularly scheduled starting times.

memorandum dated October 18, 197i+> Hartung acknowledged Gibbs' grievance 
and advised Gibbs that he had sought guidance from the Activity's Personnel 
Officer and was advised that AM U02.2 allows payment for a minirmiTn of two 
hoxirs only when an employee is (a) called back to work after completing his 
regular tour (b) called in on a scheduled day off or (c) called to come in 
early when it does not merge with and continue into the regularly scheduled 
tour. Hartung added that the foregoing should explain why call-back over­
time that merges with a tour of duty is paid in 15 minute increments instead 
of the two hour minimum.
On October 20, 197U, Gibbs filed a grievance pursuant to the parties ne­
gotiated agreement contending that the affected employees were entitled to 
two hours of pay for each time they had been called back to work by virtue

1/ AM U02.2 as worded effective April 6, 1970 provided for the following 
in the computation of overtime work for wage grade employees:

"(d) Call-Back Overtime 
Work: Irregular or occasional overtime work performed by an employee 
on a day when work was not scheduled for him, or for which he is re­
quired to return to his place of employment, is considered at least 2 
hours in duration for the purpose of overtime pay whether or not work 
is performed."

of Article X7III, Section 3 of the Collective Bargaining Agreement. By 
letter dated October 22, 197U» the Activity responded to the grievance 
advising that the matter was not a proper subject for the negotiated 
grievance procedure because it did not concern an issue involving "the 
interpretation or application of the agreement" and therefore it had to 
be pursued through the Agency's procedure. The Activity added that there 
is no dispute that the payment of the overtime is governed by AM U02.2, 
however, it.did not agree with Gibbs' interpretation of the regulation.
The grievance was pursued up through the third step of the grievance pro­
cedure and on December 5> 197U> the Activity finally rejected the grievance 
on the basis it was not on a matter involving the application or interpre­
tation of the Collective Bargaining Agreement.
According to the Activity, the matter of call-back overtime for wage grade 
vessel employees is governed by the procedures established for the payment 
of call-back overtime for Classification Act employees. AM Li.02.2 IT D., 
which sets forth the procedures for payment of call-back overtime pay for 
Classification Act en5)loyees provides:

"An employee having a regularly scheduled to\ir of duty is 
entitled to a miniimom of 2 hours pay at the overtime rate 
for each period of unscheduled overtime work which he is 
called back to perform, either on a regular workday after 
he has completed his regular schedule of work and left his 
place of employment, or on one of the days when he is off 
duty. The 2 hour minimum will also apply if the employee 
is called back to perform unscheduled overtime prior to 
the beginning of his regular tour of duty, except it does 
not apply when the early reporting for duty merges with 
and continues into the regularly scheduled tour of duty."

2/ The statutory authority for call-back overtime for Classification 
Act employees is 5 U.S.C. 55U2(b)(l) which provides that "unscheduled 
overtime work performed by an employee on a day when work was not 
scheduled for him, or for which he is required to return to his place 
of employment is deemed at least two hours in duration". There is no 
statutory basis for the payment of call back overtime for wage grade 
employees; however, there is a regulatory basis set forth in Supple­
ment 532-1, Subchapter 58-U(b)(8) of the Federal Personnel I4anual 
which provides "Irregular or occasional overtime work performed by an 
employee on a day when work was not scheduled for him, or for which he 
is required to return to his place of employment is considered at 
least two hours in duration for the purpose of overtime pay, whether 
or not work is performed.

- 3-

- 2 -
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The basis for the wording of the above call-back overtime provision for 
General Schedule-employees, according to the Activity, is based upon a 
1965 decision by the Comptroller General Comp. Gen. ^3. This decision 
provides in part;

**When civilian employees of the Government following regu­
larly scheduled tours of duty perform unscheduled overtime 
woik, or when eeirly reporting for duty merges with and 
continues into a regularly scheduled tour of duty for the 
day, they are not entitled to p ^ e n t  of the minimum 2 
hours call-back overtime ...” 2/

Prior to April 6, 1970, the provisions of AM U02.2 pertaining to call-back 
overtime for Wage Grade employees was similar to the wording of the provi­
sions for General Schedule employees and provided that the two hour minimum 
did not apply when the early reporting for duty merged with and continued 
into the regularly scheduled tour of duty. The current wording of AM )402.2 
for Wage Grade employees, according to the Activity, was done on April 6,
1970 to conform to the wording in a newly issued FPM Supplement. Activity 
maintains that the change in wording did not have any effect on the meanijsg 
or interpretation of the regulation.
Applicant does not dispute the Activity's contention that the provisions 
for caill-back overtime for General Schedule and Wage Grade employees were 
similar prior to April 6, 1970. Applicant contends that AM 1+02.2 as it 
currently applies to Wage Grade vessel employees and as it existed prior 
to the effective date of the current agreement, is clear and hence requires 
the payment of two hours call-back overtime to each of the employees for 
each day on which they were required to report for duty earlier than their 
originally scheduled starting time.
Neither of the parties contends that the grievance is on a matter subject 
to a statutory appeals procedure nor is there any dispute that the portion 
of AM U02.2 concerning call-back overtime for Wage Graide employees has 
been incoi3)orated into the Collective Bargaining Agreement. I find no 
evidence that the parties intended to give any special meaning to the words 
(emphasis imderscored) of AM i+02.2 by incorporating it into the Collective

^  Although this decision was rendered in a dispute involving General Schedule 
employees, Activity contends that the Comptroller General "in effect” has 
determined that call-back overtime provisions for Wage Grade and General 
Schedule employees must be interpreted "similarly and consistently". No 
Comptroller decision has specifically dealt with the issue of call-back 
overtime pay for Wage Grade employees, according to the Activity. Hence,
I must reject this conclusion by the Activity.

Bargaining Agreement other than the meaning given to the words set forth 
in the regulation itself. Moreover, the Collective Bargaining Agreement 
is silent as to vdaether or not the parties intended to exclude grievances 
over Agency regulations incorporated in the Agreement and I find no evi­
dence that the parties intended to make an agency* s interpretation of 
such regulations binding.
L  view of the foregoing and noting especially the recent amendments to 
the Executive Order, I find that the grievance is on a matter subject to 
the negotiated grievance procedure since it involves the interpretation 
and application of the provisions of the Agreement and that the grievance 
is subject to the negotiated grievance procedure. The Activity contends 
that such a decision would be contrary to Section 12(a) of the Order as 
such an interpretation would be contrary to existing law and regulations 
of appropriate authority. I have considered the evidence submitted in 
this matter and I find no basis to conclude that Section 12(a) of the 
Order is applicable. In this respect, I note neither of the parties con­
tends that the Civil Service Commission has interpreted FFM Supplement 
532-1, Subchapter 58-Ub in such a manner so that the Agency has no dis­
cretion in interpreting and applying AM i+02.2 as it relates to Wage Grade 
vessel employees nor do I find that either of the parties contends that 
a decision has been sought from the Comptroller General as to whether 
such payment would violate applicable law. Mbareover, in FLRC Report 
No. 7Uf the Council stated, "Arbitrators of necessity now consider the 
meaning of laws and regulations, including agency regulations, in resol­
ving grievances arising under negotiated agreements because such agree­
ments often deal with substantive matters which are also dealt with in 
law and regulation and because Section 12(a) of the Order requires that 
the administration of each negotiated agreement be subject to such law 
and regulation ... final decisions under negotiated grievance procedures 
... must be consistent with applicable law, appropriate regulation or 
the Order k/

Awards of ̂ bitrators are reviewable by the Federal Labor Relations Coun­
cil pursuant to its rules.
Having found that the grievance is subject to the ne^tiated grievance 
procedure, the.parties are directed to resolve the dispute by proceeding

k/ Bureau of Prisons and Federal Prison Industries, Inc., Washington, B.C., 
FLRC Mo. 71;A-21t, Roport No. Jk (july 17, 1975) P-6.

-  5 -
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to the next step.of the grievance procedure.
Pursuant to Section 205.6(b) of the Assistant Secretary’s Regulations, 
an aggrieved party may obtain a review of this finding and contemplated 
action by filing a request for review with the Assistant Secretary with 
a copy served upon me and each of the parties to the proceeding and a 
statement of service filed with the request for review.
Sach request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, ATT; Office of Federal Labor- 
Management Relations, U.S. Department of Labor, Washington, D.C. 20216, 
not later than the close of business September 23, 1975-
In the event no appeal is taken flrom this ruling, the parties, pursuant 
to Section 205*12 of the Regulations shall notify the undersigned, in 
writing, as to what action they have taken to comply with this decision 
no later than the close of business October 8, 1975.

DATED: September 8. 197«̂
BENJAMIN B, NAIMOFP 
Assistant Regional Director 
Hew York Region

-> ie p

N

Attachment; Service Sheet

-  6 -

1-21-76

U.S. DEPARTMENT OF LABOR
Omcm  o r  t h c  a s s i s t a n t  s e c k e t a m y

W ASHINGTON

Mr. Otto “nioinas 
President
Overseas Federation of Teachers, 
American Federation of Teachers, AJL-CIO 
PSC Box koQ9 
APO New York 09633

634

Re: Department of the Army
United States Dependents Education 
Schools, European Area 

Ansback American High School 
Cass ITo. 22-5662(RO)

Dear :4r. Thomas:
I have considered carefully yo’ir request for review seeking 

reversal of the Assistant Regional Director's decision setting 
aside the election in the above-nsined case.

In your request for review, you contend that the objections 
in the instant case are procedurally defective in that, allegedly, 
such objections were neither filed tiaely nor served properly 
on the parties. Also, you contend that the Assistant Regional 
Director erred in finding statements in a bulletin issued by the 
Overseas Federation of Teachers (OFT) on Jfey 13, 1975, the day 
before the election, constituted a gross misrepresentation of 
a material fact which impaired the employees' ability to exercise 
their freedom of choice during the election. The bulletin claimed 
that the OFT had received information from an official of the 
Activity to the effect that a back-pay suit being held up 
pending a resolution of the demand by the attorney for the Overseas 
Education Association (OSA) for a 25 percent fee to be taken from 
the back-pay due each employee. Moreover, you assert that he 
errez in finding that such bulletin was issued at a time when no 
effective reply was possible.

Under all of the circumstances, I find, in agreement \>rith the 
Assistant Regional Director, and based on his reasoning, that the 
objections herein regarding the subject bulletin were filed 
time±y and served properly. However, contrary to the Assistant 
Regional Director, I find, that under the circumstances herein, 
the statements in such bulletin could oe intelligently evaluated 
by employees, and, properly evaluated, could not reasonably be 
expected to have a significant impact on the election. In this
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connection, it was noted that the iss’ie concerning the aniount of 
the attorney's fee existed and had been a matter of public kno-.'.*- 
ledge prior to the dissemination of the instant bulletin as 
evidenced by the minutes of the OEA's Executive Committee. Moreover, 
it was noted that upon being advised that certain of the statements 
were inaccurate, the OFT issued a prompt statement in this regard 
and the evidence establishes that such statement was communicated 
to a substantial number of the unit employees prior to the 
election.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s decision in the instant case, 
is granted and the case is hereby remanded to the Assistant 
Regional Director for further proceedings consistent with the 
decision herein and the applicable Regulations of the Assistant 
Secretary.

Sincerely,

-  2

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

UNITED STATES DEFAFffiVEOT OF LABOR BEFORE THE ASoISTAIIT SECPJITARY FOR LA50R-MAJTAC-EMENT REIxATIOHS

UMTTED STATES DEFENIENT EDUCACTQN SCHOOLS, EUROFEAN AREA
ANSBAOi AMERICAN HIGH SCHOOL 
ANSBACH, GEH/L̂ UnT/

Activity
and

OVERSEAS FEDERATION OF TEACHERS, 
ATCRICAM FEEERATKU OF TEACHERS, 

AFL-CIO Case No. 22-5662(RO)

Petitioner
and

OVERSEAS EmCATiaNi ASSOCIATION
Intervener

Attachment

REPORT AND RENDINGS 
ON

QBJEdTOJ TO ELECnOtl

In accordance with the provisions of an agreement for a 
consent or directed election, appixDved on April 10, 1975, an election 
by secret ballot was conduct^ un der the supervision of the Area 
Director, Washington, D.C., on 14, 1975*

The results of the election, as set forth in the Tally of Ballots, are as follows:
i^prexlmate nuinber of eligible voters.........29Void baUots..............................  q
Votes cast for Overseas Federation of Teachet*s, .17 
Votes cast for Overseas Education Association.. .10
Votes cast against exclusive recognition......  0Valid votes counted........................ 27
Challenged ballots......................... o
Valid votes counted plus chaJ.lenged ballots... 27
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Challenged ballots are not sufficient in number to affect the results of the election.
Timely objections to conduct improperly affecting the re­

sults of the election were filed by the Intervenor. Ihe objections are attached hereto as Appendix A. ]/
^ accordance with Section 202.20(c) of the Regulations

Assistant Secretary, the Area Director has investigated the 
objectio^. Set forth below are the positions of the parties, the 
essential facts as revealed by the investigation and my findings 
and conclusions with respect to each of the objections Involved herein.

(BJECTT-aT-
Ihe Intervenor objects to .the election as follows:

”Qi May 13, 1975 the OPT Representatives 
did presQit a bulletin to the teachers 
at Ansbach/Katterbach school that was 
inaccurate and false. In another action 
on that same day the representative re­
tracted the untxxith. SiiiCt: it wtu) latt̂  
in the day the OEA had no opportunity to 
.refute the very damaging bulletin of the first Instance."

Oi May 13, 1975, the Petitioner distributed the following 
bulletin to the anployees in the unit, attached hereto as Appendix B, 
at about 12:30 PM by placing one copy in each teacher's mail box and 
the bulletin board in the teachers' lounge on which OPT materials are 
usually placed and on sundry tables vtoch said, in part:

”1. Our APT affiliate in Washington has 
received, infonnation frcm Dr. Cardinale's 
Office of Overseas Dependents Education 
and from the DOD that the back pay suit

1/ Petitioner requests dismissal on the basis of Section 202.20 of 
the Assistant Secretary's Rules and Regulations since it was not 
served with a copy of the objections within five (5) days after 
the Tally of Ballots and that simultaneous service of the objec­
tions was not made. The request to dismiss on these bases are 
denied. I am satisfied that the objections were properly filed 
by the Intervenor within the meaning of the Rules and Regulations 
of the Assistant Secretary and Section 202.20 does not require 
simultaneous service of the objections.

is being held up because the OEA lawyer 
is insisting on a fee of 25̂  to be taken 
fran the amount due each teacher. No 
further action on paying teachers will 
occur till that matter is resolved."

Later the same day, after 4:30 PM and after the departure 
from work of man̂ r of the teachers, the Petitioner distributed the 
following in the same manner as indicated above:

"13 r>lay 1975
TO Ansbach Teachers
This is to infom you that I have been 
given assurance by M  McLou^ilin and 
I ^ e  Holland that the OEA lawyer is ^  
insisting on a 25̂  fee and that briefs 
have been submitted by the parties. A 
hearing on the matter is scheduled for 
22 May '75. The infonnation received 
from Dr. Cardinale's office is apparently 
inaccurate. To be sure I haven't told an 
untruT:h, 1 hereoy reiute wnac i printed 
in the information sheet I released this 
morning.
/s/ Otto J. Thomas 
13 May '75"

The Petitioner avers that the statanent, as written, was 
believed to have been true because the same information v;as a part of 
the minutes of the Ĉ lA's March 15-16, 1975, Executive Meeting; that the information was conmon knowledge and the retraction was not an 
admission to an intentional lie but was a good faith attonpt by OPT 
to keep the record current based on the word of the Washington based 
OEA Secretary. In addition. Art McLoughlin, an OEA Representative, 
addressed a group of teachers at a social gathering the evening of 
May 13, 1975, at which he discussed the back pay suit and advised the lawyer would accept a fee of 10%.

The CEA Executive Committee held a meeting on M ^ h  15 and 
16, 1975. The minutes of that meeting (which the Petitioner asserts renders its bulletin accurate) shows the followjjig, inter alia:

"Counselor fees and expenses; Mr. Berger 
told Cout (sic.) of Claims that he would 
ask no more than 25% and intends to ask
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for 25% for fees and 2% for expenses.
These would be deducted before any pay­
ment is sent to the individual claimant.
In other vrards, there will be about 27<t 
per $1.00 deducted first - all claimants 
pay equally.”

The parties submitted evidence which indicated that of the 
twenty-nine (29) errployees who appeared on the voting eligibility 
list; tv/enty-one (21) averred that they read the OFT bulletin and 
of this group, twenty (20) read the retraction. The six (6) teachers 
who allegedly did not read the bulletin also failed to read the re­
traction. Thirteen (13) of the twenty (20) individuals who read the 
retraction did so the morning of the election but there was no indi­
cation whether these individuals did so prior to the canmencement of 
votir̂ g at 10:30 AM or that they did so prior to casting their own 
ballot.

I find that the bulletin posted and circulated by the OPT 
was a gross departure from the facts contained in the OEA minutes.
The OPT asserts that the bulletin accurately reflects vjhat the OEA 
itself asserted. The OPT also asserts that this informtion was 
secured frcan the Activity as well as the Agency, No evidence, however, 
was presented to sustain this allegation; and there is no evidence of 
a retraction or denial by the OPT of their allegation of Activity and 
Agency involvement in the matter; nor̂  has the Petitioner retreated 
from its position that the Agency and Activity believe that the back 
pay suit is being held up because of the intransigence of OEA Counsel.
I find that the inport of the language of the bulletin misrepresents 
the cited section of the minutes. The minutes indicate what the cost 
of taking the matter to the Court of Claims mi#it be but the bulletin, 
on the other hand, asserts that no action \̂ L̂11 be taken at all until 
the attomey’s fee is settled. There i's nothing in the minutes frcm 
which one can logically conclude that the Counsel was ref\ising to 
process the claim. This I find is the gross misrepresentation: the 
refusal to proceed until the fee is agreed to. I also include as a 
misrepresentation, since there was no substantiation, the allegation 
that the Agency arid Activity, apparent litigants in the back pay 
matter, asserted tnat the OEA Counsel was intransigent in refusir̂ g 
to pursue the litigation until his fee was approved. I find, there­
fore, that the bulletin misrepresented the facts and, unless there 
are mitigating circumstances, the election should be set aside.

The Petitioner argues that the minutes of the OEA are sent 
to all OEA faculty representatives and that this information was 
already known by teachers at least two months prior to the time it 
was cited in the OPT bulletin. For the reasons indicated above, I 
find this argument to be without merit. The Petitioner also asserts

that, since the OPT bulletin was distributed at about noon-time, the 
day before the election, there was sufficient time by the OEA to reply and that the representatives of the OPT met with a group of 
teachers at which time the back pay suit was discussed. 2/

I reject these arguments on the basis that there was insuf­
ficient time for the OEA to respond to the OPT bulletin prior to the 
election since anployees had left their place of work and did not return 
until the day of the election; moreover, I do not consider an CEA 
official speaking to soitb enployees in the unit as constituting a forum 
for an adequate reply to the bulletin. Petitioner also asserts that at 
the same time an election v/as being conducted in the instant unit (for 
high school teachers), an election was bfeing held in another unit (for 
eleientary teachers) and the OEA was successful therein. The inference 
being that the bulletin could not affect"the results of the election.
I reject this defense since the effectiveness of a piece of propaganda 
is not dispositive of the issue. Finally, a defense might be asserted 
that those teachers who were not aware of the retraction were also not 
aware of the OPT bulletin. The evidence shows that there were tv/enty- 
nine (29) people eligible to vote in the election; only seventeen (17) 
indicated that they read the retraction. I find, under these circumstances, 
that the attempt by the Petitioner to retract did not remedy the effects 
of the posting. In any event, the retraction was not unqualified.

I find that the bulletin was a gross misrepresentation of 
fact and that the objection has merit. The parties are advised hereby 
that the election held on May 14, 1975, is set aside and a rerun election 
will be conducted within 60 days after the start of the 1975 school year, 
absent the tirrxely filir;g of a request for review.

Pursuant to Section 202.6(d) of the Regulations of the 
Assistant Secretary, an aggrieved party may obtain a review of this 
action by filing a request for review with the Assistant Secretary 
for Labor-Managanent Relations, Attention; Office of Federal Labor- 
Managenent Relations, U..S. Department of Labor, Washington, D.C. 20216.
A copy of the request for review must be served on the undersigned 
Assistant Regional Director as well as the other parties. A statesnent 
of such service should acconpany the request for review.

Of the twenty-seven (27) teachers frcm whom informtion was secured, 
fifteen (15) indicated they did not hear nor observe any OEA official 
refute the contents of the OPT bulletin.
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The rcque:it muct ccntain a oornpletr- statrm??nt settirig forth 
the facts £ind reasons upon it is based and must be received by
the Assistant Secretary;'v/itliin ten days after this report is received 
by an a^srieved p;jrty.

DATED; July 31, 1975

Attachments: .;^end±x A 
•î pendix B 
Service Sheet

Kerjieth L. Evans 
Assistant Regional Director 

for Labor-Msunagement Services

bcc: Louis V7allerstein, Director 
Office of Federal Labor-Managsnent Relations 
Dow Walker, AD/WAO

1-26-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y

WASHINGTON. D C. 20210

Mr. Ronald Gunton 
President, National Federation of 
Federal Employees, Local U91 

P. 0. Box 272 
Bath, Nevr York IU8IO

635

Re: Veterans Administration Center 
Bath, Hew York 
Case ifo. 35-3560

Dear I'lr. Gunton:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director’s dismissal of your 
complaint in the above-named case.

In agre«3ment with the Assistant Regional Director, I find* 
that further proceedings on the instant complaint are unwarranted. 
Section 203.2 of the Assistant Secretary's Regulations requires, 
in part, that an unfair labor practice charge must be filed 
within six months of the occurrence cf the alleged unfair labor 
practice and that an unfair labor practice complaint must be 
filed vrLthin nine months of the occurrence of such unfair labor 
practice (in the absence of a written final decision on the 
charge). Neither the pre-complaint charge nor the ccmplaint in 
this matter was timely filed in accordance with the above noted 
requirements.

In your request for review, you contend that the date of 
discovery, rather than the occurrence of the alleged unfair labor 
practice, should be the controlling date for determining timeli­
ness. It \̂ âs noted, in this regard, that in Federal Aviation 
Administration, Western Region, San Francisco, FLP.C -To. 7UA-27. 
the Federal Labor Relations Council adopted the Assistant 
Secretary's finding that the date of the occurrence of the event 
is controlling in the absence of any evidence of fraudulent 
concealment. There is no evidence of fraudulent concealment 
in the instant case.

You also argue that the failure of the Activity to notify 
the Complainant of the subject meeting constitutes a continuing 
violation and that consequently, the instant complaint was timely
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filed. Under the circumstances hereir.. I find that the Activity's 
alleged failure to notify the Cornplainant of the meeting involved 
did not establish a reasonable basis for a continuing violation 
and a vraiver of the timeliness requirements.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director *s dismissal of your complaint, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

U. S. DEPARTMENT OF LABOR
B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  F O R  L A B O R -M A N A G E M E N T  R E L A T IO N S  

N E W  Y O R K  R E G IO N A L  O F F IC E

Suite 3515 
1515 Broadway 

New York, New York IOO36

Augtist 2 7, 1975 In reply refer to Case No. 35-35̂ 0(CA)

Ronald A. Gunton, President 
Local î91
National Federation of Federal Employees, Ind. 
PO Box 272
Bath, New York IU8IO

Re: Veterans Administration Center 
Bath, New Yoidc

Dear Mr. Gunton:
The above captioned case alleging a violation of Section 19 of the 
Executive Order llkSlf as amended, has been investigated and con­
sidered carefully.
It does not appear that further proceedings are warranted.
The complaint, as amended, alleges that Respondent violated Sec­
tions 19(a)(1) and (6) of the Order by entering into a formal dis­
cussion with an employee sometime during June of 197U to discuss 
the implementation of a grievance settlement without affording the 
exclusive representative an opportunity to be present. The ag­
grieved employee acknowledges that the meeting took place in June 
of ISlht however, Complainant alleges it had no knowledge of the 
meeting until March 1975 when Respondent attempted to use docu­
mentation referring to the June 197U meeting in an Equal Employ­
ment Opportunity complaint process involving the aggrieved em­
ployee. 1/
The pre-complaint charge in this matter was filed March U, 1975 
and the complaint was filed on June 2, 1975 and amended on June 20,
1975.

1/ The aggrieved en5>loyee and Respondent disagree as to what was 
actually said at the meeting; however, in view of my disposition 
of the complsLint, I find it unnecessary to make any findings concerning the discussion held.
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Ronald A. Gunton, President 
Local U91, NFFE. Ind.______ Case No. 3^-3^60(CA)

Section 203.2 of the Regulations of the Assistant Secretary re­
quires that an unfair labor practice charge must be filed within 
six (6) months of the occurrence of the alleged imfair labor 
practice. An unfair labor practice complauLnt must be filed 
within nine (9) months of the occurrence of the alleged unfair 
labor practice.

Based on the above facts, it is evident that neither the pre-complaint 
charge nor the complaint have been timely filed. The date of occur­
rence of the alleged unfair labor practice, not the date of discovery, 
is the controlling date for determining timeliness. 2j

I am, therefore, dismissing the complaint.
Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary you may appeal this action by filing a request for review with 
the Assistant Secretary and serving a. copy upon this office and the 
Respondent. A statement of service should accompajiy the request for 
review.

Such request must contain a con^lete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assis­
tant Secretary for Labor Management Relations, ATT: Office of Federal 
Labor Management Relations, U.S. Department of Labor, Washington, D.C. 
20216, not*later than the close of business September 12, 1975-

Sincerely yours,

NTJAMIN B. NAUMOFP 
Aasistajit Regional Director 
New York Region

1 - 2 1 - 7 6

ilr. Thomas Fujikawa 
Administrative Assistant 
International Brotherhood of Electrical 
VJorkers, Local Union No. II86 

90  ̂Kohou Street 
Room 201
Honolulu, Hawaii 9^817

U.S. DEPARTMENT OF LABOR
O F F IC E  O F  T H E  A S S IS T A N T  S E C R E T A R Y

W ASHINGTON

636

Re: Department of the Air Force 
15th Air Base Wing 
Hickam Air Force Base, Hawaii 
Case No. 73-625(A?)

Dear Mr. Fujikawa:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director’s Report and Findings 
on Grievability in the above-captioned case.

In agreement with the Assistant Regional Director, and noting 
particularly the conclusion of the Civil Service Commission that 
the grievance herein is on a matter for which a statutory appeal 
procedure exists, I find that dismissal of the instant Application 
is warranted. Accordingly, your request for review is denied.

Sincerely,

YeteT^v^ Ar^ministration HosT̂ ital. Muskô sree, Oklahoma,̂ A/SLMR 
No. 301.

-  2 -

Paul J. Fasser, Jr. 
Assistar.t Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR
1-ABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

DEPAJRTMENT OF THE AIR FORCE 
15TH AIR BASE WING 
HICKAM AIR FORCE- BASE, HAWAII 

-ACTIVITY

-AND-

LOCAL UNION-1186, INTERNATIONAL 
BRQTHERHOOD OF ELECTRICAL WORKERS 
AFL-CIO -LABOR ORGANIZATION/

APPLICANT

CASE NO. 73-625(AP)

ASSISTANT REGIONAL DIRECTOR’S REPORT AND FINDINGS

ON

GRIEVABILITY

On April 17, 1975, Local Union 1186, International Brotherhood of Electrrcal 
Workers, AFL-CIO, herein called the Applicant, filed an application in accord­
ance with Section 205. of the l̂ ules and Regulations of the Assistant Secretary 
requesting a decision as to whether a grievance is on a matter subject to the 
grievance procedure in an existing agreement- The undersigned has caused an 
investigation of the facts to be made and finds as follows:

There are approximately 2000 employees in the Unit exclusively represented by 
the Applicant. The current negotiated agreement between the Applicant and the 
15th Air Base Wing, Hickam Air Force Base, Hawaii, herein called the Activity, 
was executed October 1, 1973.

On April 1, 1975, employee Paul E. Garrett, Computer Specialist, filed <i griev­
ance with the Activity, alleging that a periodic step increase had been denied 
to him, and that the denial was' not based on or due to his'work performance, 
but rather was a reprisal act directed toward him as a result of personal bias 
relating to the January and February 1975 decisions that were in his favor. As 
way of explanation, the January decision alluded to is an Examiner's Report 
filed by an Appeal and Grievance Examiner on January 27, 1975, which recommend­
ed cancellation of a decision to remove Garrett from Federal employment, and 
the February decision relates,to a letter from the Commander dated February 12, 
1975, to Garrett advising him that the Commander was going to accept the recom­
mendation of the Grievance Examiner.

According to the Application the unresolved question is whether Section 1 and 2 
of Article XVII (Memorandum of Agreement between the parties) are matters subject 
to the negotiated grievance procedure. Article XVII states as follows:

ACCEPTANCE LEVEL OF COMPETENCE DETERMINATION

Section 1. Acceptable level of competence determinations will 
be made only on the basis of work requirements of the particular 
position or specific work standards as may have been established 
by the Employer for the position; provided, however, that a deter­
mination that an employee is not performing at an acceptable level 
of competence will not be used to dispose of questions of misconduct.

Section 2. Upon receipt of the Personnel Copy SF 1126, Payroll 
Change Slip from the Central Civilian Personnel Office (CCPO), the 
supervisor will review the work of the employee and take appropri­
ate action in accordance with applicable laws and regulations.

The Applicant contends that the grievance involved is on a matter subject tô the 
grievance procedure in an existing agreement.— Further, that a distinction should 
be drawn between a denial of a step increase based on alleged personal reasons. 
Moreover, that certain portions of the Federal Personnel Manual indicate that 
statutory consideration would only be given to whether the employee's work per­
formance is of an acceptable level of competence.

The Activity returned the grievance without action, stating this was done because 
the basis for the grievance is governed by a statutory appeals procedure and is 
therefore subject to the procedure by law. In this regard, the Activity points 
to that part of Section 13(a) of Executive Order 11491, as amended, which states,
"A negotiated grievance procedure may not cover any other matters, including 
matters for which statutory appeals procedures exist, and shall be the exclu­
sive procedure available to the parties and the employees in the unit for resol­
ving such grievances."

Pursuant to an arrangement reached between the Civil Service Commission and the 
Assistant Secretary of Labor-Management Relations, the Commission, as more fully 
explicated in its attached September 9, 1975, letter, has advised that the sub­
ject matter of this Application should be adjudicated under the statutory appeal 
procedure for acceptable level of competence decisions.

Based on the foregoing, I find that the grievance involved in this case is not 
subject to grievance/arbitration procedures under, the negotiated agreement.

1/ Article XXV, Grievance Procedure, Section 2 of the Memorandum of Agreement 
between the parties, provides as follows:

The negotiated grievance procedure contained herein is applicable 
only to members of the unit and shall apply only to the consider­
ation of grievances over the interpretation or application of this 
agreement. This procedure will be the only procedure for the con­
sideration of such grievances. Grievances under this procedure 
may be submitted by an employee, a group of employees, by the Union 
or by the employer.

- 2 -
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accrlPvoH Section 205.6(b) of the Assistant Secretary's Regulations, an 
revier^^^r^h^ may obtain a review of this finding by filing a request for 
thlnrrf!» the Assistant Secretary with a copy served upon me and each of 
quest for L v L  and a statement of service filed with the re-
forth the  ̂ -request must contain a complete statement setting
the ^  c >̂ ®asons upon which it is based and must be received by
of Federal Labor-Management Relations, Attention: Officeof Federal Labor-Management Relations. U. S. Department of Labor, 200 Con-
bL1nerorOct:be^7:*1975^^"^‘°"’

Labor-Management Services Administration

Gordon M. Byrholdt, Assistant Regional Director 
San Francisco Region, U. S. Department of Labor 
450 Golden Gate Avenue, Room 9061 
San Francisco, California 94102

Dated: September 22, 1975 

Attachment

UNITED STATES C IV IL  SERVICE COM M ISSION  
BUREAU OF POLIC IES AND STANDARDS  

W A S H IN G TO N , D.C. 20415

SEP 9 1975

iH RCfLr n x A X  RU’c i  to

VOUI •CFERCNCK

Mr. Gordon M, Byrholdt 
Assistant RD for Labor-Management 
Services 

Department of Labor 
450 Golden Gate Avenue, Box 36017 
Room 9061, Federal Building 
San Francisco, California 94102

Dear Mr. Byrholdt:

This is in response to your request for an interpretation of Commission 
administered appeals systems in connection with a grievability/arbitra- 
bility dispute under E.O. 11491, as amended. (Your reference 73-625)

On March 27, 1975, the employee filed a grievance contending that a 
March 20, 1975, agency decision to withhold his step increase was not 
made on the basis of his work performance, but was made on the basis 
of personal reasons. The agency maintains that the employee's step 
increase was withheld because of his failure to perform at an acceptable 
level of competence.

Section 5335 of Title 5, U.S, Code, provides that the granting of a 
periodic step increase is conditional upon a determination by the head 
of the agency that the employee*s work is of an acceptable level of 
competence. The file you submitted indicates that in this case the 
agency has determined that the employee's work is not of an acceptable 
level of competence. When such a determination is made, the employee 
may request that it be reconsidered within the agency under procedures 
established by the Civil Service Commission. Section 5335 further 
provides that if the determination is affirmed on reconsideration, the 
employee has a right to appeal the negative determination to the Commission.

A step increase may not legitimately be withheld for personal reasons, 
but provided the employee meets the pther requirements of Section 5335 
of Title 5 and the Commission's implementing regulations (Part 531, Title 5, 
Code of Federal Regulations) -- only on the basis of work performance. 
Therefore, we believe the employee's allegation in this case should be 
adjudicated under the statutory appeal procedure for acceptable level of 
competence decisions.

-3-

Sincerely yours,

Arch S, Ramsay ^  
Director
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U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  S e c r b t a k y

WASHINGTON

i-lr. R. H, Caines, Jr.
Eecoirdins Secretary 
Federal Ersployees Metal Tradeo Council 
or: Charle 5 ton, f>ou th Car ol inp 

316 Cessna Avenue 
Charleston., South Carolina 29^07

637

Re; Charleston :Ia%Tal Shipyard 
Charleston, South Carolina 
Caise llo . Uc-(3122(AP)

Dear yr. Gainec:

I have considered carefully your request for review fiecking 
reversal of the Acting Assistant Regional Director's Report and 
Finding^ oa Arbitrability in the above-captioned case.

In agreenietit with the Acting Assistant Regional Director, 
and based on his reasoning, I find that the grievance over the 
suspension given unit employee L*/H. Potts on ITovember 1, 197̂ , 
vas not subject to arbitration under the negotiated â reenient 
botT'jeen the Federal Employees Metal Trades Council of Charleston, 
South Carolina (Applicant) and the Charleston Naval Shipyard.
Thus, the evididnce reveals that on January P, 197'5, Potts appealed 
his griovance to the Shipyard Coramandcr and, thereafter, the 
Applicant uncuccessfull^ sought to arbitrate the natter. Article 
X̂ CII of the parties* negotiated agreement provides that a griev­
ance Kay be processed after step ?. '‘in one of the following ways:" 
by either referral to the Shipyard Coomander or to arbitration.
In c:y view, this provision indicates dearly tliat such grievance 
rr.ay not be processed by referral to both the Conniander and to 
arbitration.

Dased or. the forefjoins:, your request for review, seekinn 
reversal of the Acting Afisistnnt Regional Director's Report and 
Fiadinrr? on Arbltmbility, ir, denied.

Sinceroly.

DNITZD STATES DEP.-UITIIEIIT OF LABOR 
BEFORE 'n(3 ASSISTAIx'T SECRETARY FOR LA30R-r-tAlIAG2HENT RELATIONS

Charleston llaval Shipyard 
Charleston, South Caxolina

Activity-

Federal Soployeea Ifetal Trades 
Courxil of Charleston, AFL-CIO

Case No. U0-6122(AP)

Labor Organization

REPORT AND FINDDIC 
ON

ARBITRABILITY

Upon an Application for Decision on Grievability or Arbitrability having been 
filed in accordance with Section 20$ of the Eegulations of the Assistant 
Secretary, the iinderaigned has completed his investigation and finds as 
follows:
Federal 2aiplcyees Y^tal Trades Coimcil of Charleston holds exclusive recogni­
tion for:

all ungraded employees of the shipyard including earployeas holding 
the rating of leader (except those wio perform on a full tiae basis 
the norcal first full supervisory level functions), except for GS 
employees. Pattercnakers, Patternmaker Apprentices, Planners and 
Sstuaators, Ship Procressmen. Ship Schedulers. Electronic Mechanics 
(cryptographic), Xarageaent ofricials, professional enployees, 
employees engaged in Federal personnel work in 07:her than a purely 
clerical capacity, and guards and supervisors, as defined in 
Executi-e Order -lUSI, as amended.

The current Agreement was executed on December 22, -972 to remain in force for 
a period of three (3) years.
In order to address the facts of tiie case a chronological listing of events 
follows:

L. R. Potts, unit enployee was informed of a forthcoming suspension.

L. R. Potts Tiled a formal grievance alleging the Activity vas in violation 
of Article XVT, Section 2 of the current Agreement by inforaing or» 
October 30, ‘'97U that he was to be suspended for one (O day on llorsaber , 
197U for "leaving job to whioh assigned d’lrinr woocing hcnrs without proper 
perniasion'* (first Infraction) on iû ust 23, *97U.
Nover.b.̂ r
Effective date of suspension.

It is not clear in tr.e grievance who informed Potts of the forthcoming 
action.

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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November 2«?. 107).

ĉember 20. 1Q7L
grievance vas denied at Step 2.

etZtlng?^*^*^ grievance to the CoE2ander, Charleston Naval Shipyard

1. I aa not satisfied with the answer given my grievance 
under Article Xni, Section L(b), Step 2 of the Labor- 
Kanagenent Relations Agreeaent.

2. Under the provisions of Article XXII. Section U(b) Step 
3 of the Labor-iHana?eoent Relations Agreement, this

consideration

January 2 .̂ 197̂

Potts and his representative cet with the Shipyard Coomander. in an atteaint to resolve the grievance.

The ’onion also re<iuested the iaatter be submitted to arbitration.2/
?ebruar»iT 17.

- 2 -
-  3 -

tte Consnander issued hia written decision denying the grievance, 
also returned the arbitration referral stating; The Commander

in applying these provisions of iha agreemeut to lie. rotij’ 
grievance, his election to refer the case to step 3 for 
decision, or Council's ri^t to refer the case to arbitration, 
is clear. An election between receiving a step- 3 decision or 
processing the matter to arbitration oust be made. There is 
no provision in reference (b) (the‘negotiated agreement) that 
offers an alternative to these provisions under which the 
final step of the grievance procedure is processed. Xr. Potts 
in this instance referred the grievarxe to step 3 and the 
provisions of reference (b) have been aet at step 3 in pro­
cessing his grievance. In the light of the foregoing con­
clusion, the referral to arbitration by enclosiire (1)
(arbitration referral letter of January 21, 1975) is considered 
contrary to provisions of reference (b) and is consequently 
returned without action.

Article XVI titled Piscî illnarr Action. Section 2:
Disciplinary actions shall be taken only for just cause 
and the employee will be notified of his rights to grieve 
and of the appropriate procedure available for such action.

Article m i  is titled Grievar.ce Procedure. Section h sets forth an informal
and fonaal procedure to be used by unit employees for processing grievances.
Section U(b) covers the foraal procedure wnich reads;

2/ The request was prior to a written decision froa the Commander, but sub­
sequently to bei^ apprised what decision he (Coirrander) had nade.

Foinal Procedure. Qnployees usinr the formal procedure shall 
be represented by the appropriate Council Representative(s), 
as detcraJ-ned under tho provisions of Article 6 of this Agree­
ment. Reasonable official time will be given to an employee 
in the unit, hia representative or to Council to present a 
grievance under this procedure.
Step 1. If the supervisor's decision in the informal procedure 
does not resolve the e:nployee’s complaint, the eô loyee may 
submit his complaint as a grievance to his Croup Superintendent, 
or Division Head, as appropriata, for a decision. The employee's 
grievBUMe must be submit tad in vnriting (on Appropriate form) 
within five (5) work days of receipt of the iizsaediate super­
visor's decision. The written grievance shall contain as a 
minimum the details of the matter which gave rise to the grievance 
which personally affected the ^ierant, the date of the matter 
grieved, the persons involved in or responsible for the matter 
grieved, the specific provl3ion(s) of the Agreeaent, the interpreta/- 
tion or application of which is in question, and the desired 
corrective action within 'rhe discretion of Management that is 
personal to the grievant. The fora aust also contain the date 
of the infcraal discussion, the date the infortiil decision was 
received ar-d the name of the imediate supervisor who rendered 
the decision. The Group Superintendent or Division 3ead, as 
appropriate, with other desired Î anageî t officials and staff 
assistance will iceet with the grievant and his Steward and/or 
Chief Steward within five (5) vork days of receipt of the 
grievance to attempt to resolve the grievance. A written 
decision will be issued to the grievant, with a copy to the 
Steward, within ten (>0) work days after the aeeti^.
Step 2. If an issue raised in the grievance is not resolved by 
the Step 1 decision, the aaployee say submit the ’jr-resolved 
issue to his department or Office Head, as appropriate, for consid­
eration and a decision. The issue arust be sub=i-:ted in writing, 
to Step 2 within five (5) work days of receipt of T:he Step 1 
decision in order to be considered. The Department or Office 
Head, aa appropriate, or their designees and desired Management 
Officials and staff assistance, shall meet within five (5) work 
days, with the grievant, his Steward and a Council Representative 
from within the unit and empowered' to state Couzicil's official 
position in an attempt to resolve the grievance. A written 
decision will be issued to the earaloyee, with a copy to his 
representative, within ten (10) work days after the Step 2 
meeting.
Step 3. If the issue raised in the grievance is not resolved 
by granting the specifically stated desired corrective action 
by the Step 2 decision, and the desired corrective actions 
are not prohibited by reg*ilations cf Zigher Authority, the 
grievance may be processed further in one of the following 
ways;
(a) The employee say refer the grievance to the Shipyard 

Commander, in writing, within ten ('O) work lays of 
receipt of the Step 2 decision. The Shipyard Commander 
or his deisgnee, along with desired Management officials 
and staff assistance, will meet with the employee, his 
Steward and/or Chief Steward and a Council Representative 
from within the unit arji empowered to state the Council's 
official position, within ten (10) work d̂ .ys of receipt of 
the grievance in an attempt to resolve tl;e ratter. The 
Shipyard Commander will issue the decision to the employee, 
with a copy to the Council Representative and Chief Steward 
within ten (10) work days of the Step 3 aeeting; or
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(b) Council nay refer the grievance to arbitration in accordance 
vith provisions of Article 23 and the employee's approval 
will not be required. The referral must be aade within 
twenty (20) work days of the employee's receipt of the Step 2
decision.̂ /

Article XXCII is titled Arbitration. Section 1 reads:
The pxirpose of the Article is to specify the procedure for processing 
Etaployee, Council and Management grievances, to the extent provided 
below to arbitration. The processing of grievances under this 
Article and arbitration opinions and awards thereon shall be limited 
to questions concerning the interpretation and application of 
expressed provisions of this Agreement and may not extend to changes 
or proposed changes to this Agreement. The arbitrator will only 
have authority to interpret and apply those bilaterally negotiated 
provisions of the Agreement. He shall not have the authority to 
decide matters in this Agreement involving the interpretation or 
application of regulations of Higher Authority regardless of whether 
such policies are quoted, paraphrased or cited in this Agreement.
Neither shall the arbitrator chajige, modify, alter, delete or add 
to the provisions of this Agreement, since such right is the 
prerogative of the contracting parties only. Referrals to arbitra­
tion under this article must be requested by either the Council 
President or the Shipyard Commander, and may cover only the following 
matters on which the parties mutually sgree to the issue(s) pre­
viously considered, that remain unresolved:
(a) Employee grievances processed through Section U» Step 3 of 

Article 22;
(b) Council grievances processed ’jnder Section 5 of Article 22; and
(c) Management grievances processed ’jnder Section "9 of Article 22 

of this Agreement.
The Activity states the lang’iage as set forth in the Agreement is clear and 
unequivocal as it clearly set forth a choice. The Activity points out that 
Article XXII, Section U(b), Ste-j 3 gives the Applicant a choice to proceed by 
referring the grievance to the Commander (Step 3(a)) or referring the grie­
vance to arbitration (Step 3(̂ ))- Activity assercs that the union nay 
choose one of the two but not both. The Activity contends that the union and 
the grievant having elected to refer the grievance to the Cosmander it is 
precluded from utilizing the arbitration route.
The Applicant argues that Article mil, Section i(a)(b) and (c) cover the mat­
ters which tsay be submitted to arbitration. It conteiyis that Section l(a) cf 
Article :a grants to the employee the right to process the grievance to the 
Comr.mder for a decision and following the Conaander's decision, the union 
lias the right to process this grievance to arbitration, that right being pro­
vided by Article IGClII, Section “I(a). However, if the employee chooses not to 
process the grievance thrcugh Step 3(a) of Article XjC, then the union has the 
rigrit to process the grievance directly to arbitration, that right 
provided by the combined provisions of .\rticle 22, Section :x(b), 3tap (b) and 
Article Xnil, Section l(a).
Further the Applicant states -̂ .der the provisions of Article XXII, Section 
U(b), Step 3 of the Agreement, the employee has the right to submit the 
grievance concerned to the Commander (Step 3(a)). The Applicant contends the 
above action by the emnloyee does not abrogate its right to refer the grievance 
to a third party for an -unbiased decision, within the tine spans set out in the 
Agreement under Article ĈCIII.

-  u -

The fundaaental issue is whether the Applicant may utilize the arbitration 
procedure in Article XXEII after it has opted to appeal the grievance to tne 
Commander.
A review of Step 3(a), Section U(b), Article XXEI and Step 3(b) of the sane 
Section and Article shows that Step 3(a) and Step 3(̂ ) is separated by the 
connective "or” and, further that "or" is preceded by a semi-colon. It is 
clear, therefore, that the disjunctive is intended. The Applicant, therefore, 
has its choice of one of two adtematives: toe Connaander rendering the -.ecision 
in the grievance or resolution of the grievance throu^ the arbitration process.
The language in Article XXIII, Section l is a delineation of ^  arbitotor’s 
authority qnd a limitation to the scope of arbitration. Section Ha) of that 
Article, however, authorizes arbitration on issues which by anitual agreeaient 
remain unresolved, i.e., •’employee grievances processed through Section U,
Step 3." The Applicant, having opted to have the grievance referred to the 
Commander, embaĵ ced on a course leading to resolution of the grievance albeit 
that resolution was and is not satisfactory to the grievant or to the Applicant. 
Sections l(a)(b) and (c) of Article allow referral to arbitration only those 
particularized matters "on which the parties mutually agree to the issue(s) 
previously considered..." (enphaais supplied). Inasmuch as there iS no =nit^ 
agreement, and inasmich as the Applicant has exercised the option m  provided 
in the Agreement, it is barred from resolving the grievance through, ̂ bitra^ 
tion. Sijnply stated, the Applicant chose one of two alternatives. It nay not 
choose both.
Based on the above I find that the grievance is not on a matter subject to 
arbitration under the existing agreement.
Pursuant to Section 205.6(b) of the Hules and Segilations of the Assistant 
Secretary, an aggrieved party may obtain a review of this finding by filing 
a request for review with the Assistant Secretary with a copy served upon this 
office ar-d each of the parties to the proceeding and a statement of service filed 
with the request for review.
Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based Lid most be received by zhe Assistant Secretary 
for Labor-iXanagement Relations, Attention: Office of Federal Labor-«anage=ent 
Relations, U. S. Eepartment of Labor, 2pO Constitution Avenue, 11. V.,
Washington, D. C. 20216, not later than the close of business June 23f '’975*

LABOR-IiAIlACSISET SSS7IC2S AJZ-ECnS’THA'TIOiT

- 5 -

V /■-

Dated! Jtine 6. 1975

Acting Assistant Hegional Director 
for'Labor̂ -Management Services

2 / The entire formal procedure consisting of three (3) steps is quoted as 
above with the exception of one pai-agraph dealing with tL's.e limits not 
deemed relevant.
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U.S. DEPARTMENT OF LABOR
O f f ic e  u f  t h e  A s s is t a n t  S i c r e i a r v

WASHINGTON. D C  20210

638
Mr. James VI. Tanner 
President, AFGE Local 188I 
F. 0, Box 30
East Irvine, California 9265c
R. A. Kuci, Colonel USMC 
Coinnanding Officer 
MCAS, El Toro
Santa Anna, California 92710

Re: .̂ iarine Corps Air Station
El Toro, Santa Anna California 
Case No. 72-5^20

Fcdoral Labor-f'uinacersent Relations Pro/̂ raB and upon which It 
tends to issue a laajor policy ctatemcnt:

Docg an cn*iplo;/’ee in a unit cxciusive rcco<jnition 
have a proiected right uncio?" the cjrder to asaiflt- 
ance (possiblz' includiTsC personal ireprescntation) 
by the exclusive representative v;lien he is Buracioned 
to a meeting or inter-<riew vrith agcncy 7nanac:eincnt, 
and if £0, uriiler wliat circumstaaces Kay euch a 
ric’at be exercised?

Ac the issue involved in tho subject case is related to the 
r̂ ajor policy iecue'currently uilSLer review by the Council, In ay 
View, it vould cffectuate tho« purposes and policies of the Order 
to defer farther action in the instant cane pending the Council’s 
rt'colntion of the above-noted major policy Issue.

Sincerely,

- 2 -

Gentlemen:

On September 23, 1975s the Assistant Regional Director issued 
his .decision in the subject case finding that the Respondent 
Activity had not engaged in conduct alleged to be violative of 
Section 19(a)(1) and (̂ ) of Executive Order 11̂ 91? as amended, 
and I'ecoznnending that the complaint herein be dismissed. A 
request for review was filed with respect to the Assistant 
Regional Director's decision.

The complaint alleged, in essence, that the Respondent violated 
Section 19(a)(1) and (h) 01 the Order based on its action in denying 
employee Elmer Wright, Jr.'s request for union representation at 
a meeting concerning an incident which occurred on a prior v7ork 
shift. The evidence established that, subsequent to the meeting 
in question, Wright \:as given a letter of reprimand although 
there is a conflict *rith regard to the basis for the reprimand.

Tne Assistant Regional Director dismissed the complaint finding 
that the meeting in issue did not constitute a formal .discussion 
within the meaning of Section 10(e) c f the Order suid that it 
follcwed that the denial cf representation at such meeting did 
not violate Section 19(a)(1) and i^ ) of the Order.

Prior to the issi^.ce of the Assistant Regional Director’s 
decision in this natter, the Federal Labor Relations Council, on 
May 9; issued an information announcement (copy enclosed)
■;-:hich indicated that the Council had determined that the follo\'ring 
is a i-3..jor policy iss^e which has general application to the

Paul J. Faescr, Jr. 
Assistant Secretary of Labor 

Attachment
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September 23, 1975

Mr. James V. Tanner, President 
AFGE Local 1S81 
P. 0. Boz 30
East Irvine, California 92650 
Dear l:Ir« Tanner i

Be: Marine Corps Air Station 
El Toro, California - 
AFGE Local 1881 
Case Ko. 72-5420

Tno above-captioned case allesing a violation of Section 19(a)(1) and (4) 
of E::ecutive Order 11491, as aaended, has been investigated and considered 
carefully.
It does not appear that further proceedings are warranted inasmoch as\a 
reasonable basis for the coaplaint has not been established. In this re- 
narU, it is noted that the r̂ eeting conducted by the Fire Chief on June 5,' 
VjÎ  ̂does not constitute a formal discussion within the r,aning of Section 
10(c) of the Oî der and, accordin^^ly, Hr. Wright was not entitled to have a 
ut̂ ion representative present. The letter of reprimand issued to Mr. V7richt 
resulted from Hr« Wright’s conduct at the Beating and was not the purpose 
for which the meeting was initiated.
I am, therefore, dismissing the complaint in this matter*
Pursuant to Section 203.7(c), of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assist­
ant Secretary and serving a copy upon this office and the respondent* A 
statement of service should accompany the request for review.
Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secre­
tary for Labor-Management Relatione, U. S. Department of Labor, 200 Consti­
tution Avenue, N.U., Washington, D. C. 20210, not later than the close of 
business on October 8, 1975.
Sincerely,

Gordon K. Byrholdt 
Vkscistant Regional Director 
for Labor-l-Ianagement Services

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

W.\SHtN’GTON. D.C. 20210
1-28-76

t4r. Richard L. Robertson 
Chief Steward
Local 57̂ ; International Brotherhood 
of Electrical Workers 

Route 1, Box ^86-C 
Port Orchard, V7ashington 983^6

-

639

Re: Department of the Navy
Puget Sound Naval Shipyard 
Case. No. 71-331̂ 9

Dear Mr. Robertson:

I have considered carefully your request for re\»lew seeking 
reversal of the Assistant Regional Director's dismissal of your 
complaint in the above-named case, alleging violation of Section 
19(a)(1) and (it) of Executive Order 11^^913 as amended.

In agreement with the Assistajit Regional Director, and 
based on his reasoning, I find that further proceedings in 
this matter are unwarranted. Thus, in my view, the evidence 
herein did npt establish that the Activity suspended Rodney E.
Ogden because he engaged in conduct protected by the Order.

Accordingly, and noting the absence of any evidence that 
the Assistant Regional Director processed your complaint improperly, 
your request for review, seeking reversal of the Assistant Regional 
Director’s dismissal of your complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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September 16, 1975

'It. lUchord L. Robertson
C..icf Steward, ISiTJ Local 574 
S.C* 1 Box 436-C 
I'ort Orchard, Waohlagtoa 9S366
licar Hr* Sobort&oa:

2&i Pu^ct Sound Naval Shipyai'd 
nichard L« Robertson 
Caso No. 71-3349

Tae abovo captioned casa aUcglns a violation of Exacutiva Ordor 11491, ac 
aaendcd, has baen considered carefully.
It docs not appear that further procecdinss are warraatod inasmicli as a 
rerisonable basis for tho cosplaict bas not been establiched. In thii' 
renard, it appears that Mr. Odsea’s suspension was occasionod by his 
altercation wich bis supervt̂ sor rataer t'aan by bis union activities or 
because ho filed a complaint or gave testiaony uxuier the Ordor in viola­
tion of Section 19 of the Order.
?ursuaut to Seiition 203.7(c) of tl:o Regulations of the Aasistanc Secretary 
yea may appeal this action by filing a request for review with the Assintaxit 
Secretary and serving a copy upon this office and the Respondent. A statc- 
raent of service should .accoapany the request for review.
Such requeot muot contain a complete stacciaeat setting forth the facts 
â*id reasons upon wtiich it is based and must be received by the Assistant 
Secretary for Labor-Manageacnt Helations, U. S. Department of Labor, 200 
Constitution Avenue, N.W., Washin£;ton, D. C. 20210, not later tlian the 
close of business Septeaber 22, 1975.
Sincerely,

Cordon M. Byrholdt 
/v3i«l5tant Director
for Labor̂ lianasesaont Services

1-28-76

U.S. DEPARTxMENT O f LABOR
O f  Ficii OF THE A s s i s t a n t  S l c r e t a s y

WASMIXGTON. D.C.. 20210

Mr. Richard F. Lake 
Recording Secretary 
Tidewater Virginia Federal Employees 
Metal Q^ades Council, AFL-CIO 

2700 Airline Boulevard 
Portsmouth, Virginia 23701

/ ■ f / S

640

Re: Department of the Navy 
Norfolk Naval Shipyard 
Case No. 22-5973(ca)

Dear Mr. Lake:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-named case alleging violation of Section 
1 9(a)(1), (3) and (5) of Executive Order 11^91^ as amended.

In agreement vrith the Assistant Regional Director, I find 
that further proceedings in this matter are unwarranted. Thus,
I agree \i± th the Assistant Regional Director's determination 
that the complaint herein involves a good faith dispute over 
the interpretation of certain provisions of the parties* 
negotiated agreement and that the matter should be resolved 
through the negotiated procedure, rather than under the unfair 
labor practice procedures. See, General Services Administration, 
Region^, Public Buildings Service, Chicago Field Office, A/SLMR 
No. 2̂8, and Federal Aviation Administration, î Iuskegon Air 
Traffic Control TCTsrer, A/SLt»1R No. 53h.

Accordingly, your request for review, seeking reversal 
of the Assistant Regional Director’s dismissal of the complaint, 
is denied.

Sincerely,

Paul J, Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U n it e IV  S t a t e s  d e p a r t m e n t  o f
LABOR M A N A G EM EN T S E N V IC tlS  A D M IN IS T R A T IO N  

R E G IO N A L O FP IC E  
1 4 1 2 0  G ATEW AY B U IL D IN G  

3 5 3 3  MARKET STREET

P H I I ^ O e k P H I A . PA . 1 9 1 0 4  

TCL rPH O N k; S I S - S V 7 .I I 3 4

August 21, 1975

Mr. Richard F. Lake Re: Department of the Navy
Recording Secretary Norfolk Naval Shipyard
Tidewater Virginia Federal Employees Case No. 22-5973(CA)

Metal trades Council, AFL-CIO 
2700 Airline Boulevard 
Portsmouth, Va. 23701 

(Cert. Mail No. 701795)
Dear Mr. Lake:

The above-captioned case alleging a violation 'of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
Inasmuch as a reasonable basis for the complaint has not been established.

Your unfair labor oractice complaint alleging vio1;itinn<? nf 
Section 19(a)(1), (3) and (5) of the Executive Order avers that two stewards 
of the Metal Trades Council (MTC) were denied permission to go to the MTC 
Office, located within the Norfolk Naval Shipyard, to perform official duties 
as MTC stewards. The Activity essentially agrees with the factual allega­
tion that it denied the request of the two stewards to visit the Council 
Office during working hours.

Article 7 of the contract sets out the conditions pursuant to which 
office space is made available to the MTC, and describes those union officials 
and agents who may visit the office during regular working hours. The Respondent 
asserts that a reading of the contract indicates clearly those individuals who 
may use the office during working hours on union-management business and takes 
the position that the contract does not permit MTC stewards this right arguing 
that only Chief Stewards and two designated MTC representatives could visit 
the office for union-management purposes. Your organization, on the other 
hand, asserts that a reading of the contract does not bar MTC stewards from 
using the office. It is clear, therefore, that the conplaint alleges as an 
unfair labor practice a disagreement over the interpretation of an existing 
collective bargaining agreement which provides a procedure for resolving the 
disagreement. In these circumstances, therefore, the Assistant Secretary leaves 
the parties to their remedies under the collective bargaining agreement for its 
resolution. 1/

2.

It was not alleged in the complaint that the reftisal to permit 
the two stewards to visit the office was a change in past practices, but 
the investigation appeared to indicate that you also asserted this as a 
fact. The investigation revealed that there may have been occasions when 
MTC shop stewards were given permission to visit the union office but, in 
a unit of almost 10,000 employees with numbers of stewards to police the 
contract and monitor working conditions, the record falls far short of 
demonstrating a practice of shop stewards being permitted to go to the union 
office during working hours.

I find, therefore, that there is no reasonable cause to believe 
that a violation is occurring and that a notice of hearing should be issued.

Pursuant to Section 203.7(c) of the Regulations of the 
Assistant Secretary, you may appeal this action by filing a request for 
review with the Assistant Secretary for Labor-Management Relations, Atten­
tion: Office of Federal Labor-Management Relations, U. S. Department of 
Labor,'Washington, D.C. 20216. A copy of the request for review must be 
served upon this Office and the Respondent. A statement of service should 
accompany the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business Seoteinher 5. 1975.

Euge^ M. Levine
Acting Assistant Regional Director 

for Labor-Management Services

Enclosure
John J. Connerton 
Labor Relations Advisor 
Labor Disputes & Appeals Section 
Department of the Navy 
Office of Civilian Manpower Management 
Washington, D.C. 20390 

(Cert. Mail No. 701796)
Rear Admiral E. T. Westfall, USN 
Department of the Navy 
Norfolk Naval Shipyard 
Portsmouth, Va. 23709

bcc: Dow Ei Walker, AD/WAO 
Attn: Earl Hart, AAD
S. Jesse Reuben, OFLMR

. ly Assistant Secretary Report on a Ruling, Report No. 49, copy of which is 
enclosed herewith.
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1-23-76

U.S. DEPARTMENT OF LABOR
OrncK OF THE A s s i s t a n t  S e c i i e t a r y

WASHLVCTav. D .c. : : ; i o

Mr. Charles H. Sli^tam 
27-28 BOQ lOkh 
Bcgelweh Housing 
675 Kaiserslautern, Germany

Dear Mr. Slightam:

641

Re: Deoartment of the Army 
USDESEA
Case No. 22-5920(CA)

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director’s dismissal of the 
complaint in the above-named case alleging violation of Section 
19(a)(3) and (5) of Executive Order IIU91, as amended.

In agreement with the Assistant Regional Director, and 
based on his reasoning I find that further proceedings in this 
mtter are unwarranted. Thus, in ny view, the evidence presented 
is insufficient to establish a reasonable basis for the alle­
gation that the Respondent knowingly arranged for a faculty 
nesting in vhich the current Overseas Education Association (OEA). 
Faculty Representative was berated or that there was collusion 
between the Respondent and certain dissident members of the OEA. 
In addition, your request for an independent investigation is 
denied, inasmuch as you made no shô -ring that you lacked either 
access to pertinent documents or that you were unable to obtain 
statements from prospective witnesses as required by Section 
203.6 of the Assistant Secretary’s Regulations.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal cf the complaint, 
is denied.

Sir.cerely..

P&ul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

U N ITE D  STATES DEPARTM ENT O F LABOR
LABOR M A N A G EM EN T SER VICES A O W IN IS TR A TIO N  

R E G IO N A L O F F IC E  
1 4 1 2 0  G ATEW AY O U IL O IN G  

3 5 3 5  M ARKET STREET

PH IU AO C Lf-HIA . f>A. t t l 0 4  

TKLEPM ONC * I S . S * 7 . I I 3 4

July 21, 1975

Re: Department of the Army 
USDESEA
Case No. 22-5920CCA)

Mr. Charles H. Sligjhtam 
27-28 BOQ 1044 
Bcgelweh Housing 
675 Kaiserlautern, Germany 

(Cert. Mall No. 701697)
AIR MAIL

Dear Mr. Sli^tam:
The above-captioned case alleging a violation of Executive Order 11491, 

as amended, has been investigated and considered carefully. It does not 
appear that further proceedings are warranted inasmuch as a reasonable 
basis for the complaint has not been established.

The investigation revealed that on February 13, 1975 a joint facility 
meeting was held at the Sembach Elementary School which was conducted by 
Timothy Kelley, Principal of the School. After the meeting, he informed 
the teachers that several members of the faculty had requested time to dis­
cuss other matters with the teacher group. Thereafter, Mr. Tschabold, a 
past faculty representative of the employees, apparently spoke to the 
group. There was no evidence that either Mr. Kelley, or any other super­
visor or management representative, was present at the meeting.

You allege that Mr. Tschabold discussed union matters and denigrated 
the OEA Faculty Representative. You further contend that Mr. Kelley and 
Mr. Tschabold had arranged this meeting for the purpose of discreding the 
exclusive representative in violation of Section 19Ca)(3) and (5) of the 
Executive Order 11491, as amended.

However, you have not submitted evidence establishing that Mr. Kelley 
arranged a meeting for the purpose of union discussions or that he knew the 
purpose of the meeting.

You have submitted no evidence concerning what transpired at the meet­
ing. Specifically, you hpve presented no facts regarding what was discussed, 
what Mr. Tschabold stated during the meeting, and what was stated by other 
teachers or union officials in attendance.

You have not established a reasonable basis that a 19Ca)(3) or (5) 
violation has occurred.

I am, therefore, dismissing the complaint in this matter.
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Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, 
Washington, D.C. 20216. A copy of the request for review must be served 
upon this Office and the Respondent. A statement of service should 
accompany the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must bef received by the 
Assistant Secretary within ten days. For purposes of service of this 
dismissal, you may consider the ten days to start rvinning from the date 
it is received by you or your representative.

Sincerely,

Kenneth L. Evans 
Assistant Regional Director 
for Labor-Management Services

Mr. Timothy Kelley, Principal 
Sembach Schools 
APO, New York 09130 
(Cert. Mail No. 701698)

Mr. David Bean, Labor Relations 
Department of the Army, USDESEA 
APO New York 09164 
(Cert. Mall No. 701699)

Dr. Joseph A. Mason, Director 
U, S. Dependents Schools 
European Area (USDESEA)
APO New York 09164 
(Cert. Mall No. 701700)

Mr. Sanbum Sutherland 
Office of Civilian Personnel 
.Employee Relations 
The Pentagon 
Washington, D.C. 20310 

(Cert. Mall No. 701701)

Mr. Arthur E. McLaughlin, Jr. 
Executive Secretary 
Overseas Education Association 
1201 - 16th Street, NW 
Washington, D.C. 20036 

(Cert. Mall No. 701702)

bcc: Dow E. Walker, AD/WAO 
S. Jesse Reuben, OFLMR

1-30-76

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S i-c r e t a r y

WASHINGTON!, D.C. 20210

/

Ms. Lisa Renee Strax 
Staff Attorney
National Federation of Federal 
Employees 

Legal Department 
1016 l6th St., N. W. 
Washington, D. C. 20036

Re:

Dear Ms. Strax:

642

U. S. Department of the Army 
U. S. Materiel Command, Hq.t. 
Case No. 22-6309(CA)

I have considered carefully yoiir request for review, 
seeking reversal of the Assistant Regional Director’s dis­
missal of the complaint in the above-named case, alleging 
.violations of Section 19(a)(1), (2), (U), (5) and (6) of 
Executive Order ^^91, as amended.

In agreement with the Assistant Regional Director, I 
find that further proceedings in this matter are unwarranted 
Inasmuch as the evidence presented does not establish a reason­
able basis for yo\ir complaint concerning alleged improper 
conduct by the Respondent with respect to two employees based, 
on union membership considerations. Moreover, noting the 
Complainant’s letter of April 10, 1975, to the Respondent, 
it appears that the issues involved herein have been raised 
previously with respect to both employees \mder a grievance 
procedure. Therefore, Section 19(d) also would preclude 
further proceedings in this matter.

Accordingly, yo\ir request for review, seeking reversal 
of the Assistant Regional Director's dismissal of the com­
plaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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S «p t«b « r 29. 1975

Kr, Wllllaa J, Mitchiill 
Local 1332, National ?«d«r4it±on of Pedf̂ ral 

l^ployees 
6104 Kdsall Road 
Alasaadria* Va. 22304 
(C<atW MaU No. 701495)

Dear Mr. Jlitchall;

Ba: U*S* Dept, of the kctry
U.S. Army liatorlol Coonuxnd, Hq 
Caae Ro. 22-6309(CA)

Tho above-captlonad coisq>lalnt alleging a violation of Execuclva Ord«r 
11̂ *91, as amendadf haa been lixveotlgatod and carafully considorad. It 
does not appear that further procaedlnga aro warranted aa a raaaonable 
basis for the coinplaint has not been aatabllahad.
You allege that the Reapondcnt has violated Section 19(a)(1), (2), (4),
(5) and (6) of the Executive Order by harassing, Intiaidatlntj and 
discrlirxlnatins against Kay Driscoll, H.F,F.E., Local 1332, Vico Proeiacnc, 
Recording Secretary and Steward; and Elenlta ScaroU* N.P.F.B.,Local 1332 
Steward, because of their Union activity; by failing to consult, confer 
or negotiate as-required by the Order.
With regard to the allegations of harasaaent^ intimidation and coercion 
against £̂r8• Driscoll, the investisatlon has established that the sarie 
issues were raised under a grievance procedure. I find that this portion 
of your complaint la barred by Section 19(d) of the Order which precluiiea 
the raising of "tRe aame Issue under the cooplaint procedure which has 
been raisod under a grievance procedure.
As for the remaining portions of the coxaplaint, you contend tliat the 
alleged violations began at a time coincident ̂ th the Respondent's 
discovery of the amployea’s union affiliation. Eowevcr, you presented 
no ovidcnco to support your allegation that the Respondent's actions 
were in retaliation for Gnion activity and you presented no evidence 
which established a najcus between the Respondent's alleged actions and

Union activity on behalf, of Elenlta Scarola. Mere knowledge of Union 
affiliation, standing alone, is not enough to establish a basis for a 
complaint that a 19(a)(2) violation occurred. jL/
You have not established a reasonable basis that a 19(a)(1) or (2) 
violation has occurred.
With respect to your alleged 19(a)(4) and (5) violations, you have 
presented»no evidence or even specific allegations that the Respondent 
disciplined or otherwise discriminated against any employee for filing 
a complaint or giving testimony under the Order, or that the Respondent 
failed to accord N.P.F.E. Local 1332 appropriate recognition. I, therefore, 
find that you have not established a reasonable basis for complaint that 
the Respondent violated either Section 19(a)(4) or (5) of E.O. 11491, as 
amended.
Finally, with regard to your allegation that the Respondent failed to 
consult, confer, or negotiate with N.F.F.E., Local 1332, as required by 
the Order, in the complaint you state that Local 1332 "has never been 
given this opportunity to consult, confer, or negotiate on this level 
on any matters affecting employees, even though a Reduction-in-Force 
(RIF) was completed In June 1975." This specific allegation was not 
contained in the charge and, therefore, does not meet the requirements 
of Section 203.2 of the Assistant Secretary's Rules and Regulations.
On the other hand, the specific allegations of failure to consult raised 
in the charge was related to changing the duties of Mmes. Driscoll and 
Scarola, assigning duties to another employee, and training an unqualified 
employee for a job for which she could not legally qualify. These alle­
gations did not appear in the complaint and thus cannot be considered 
part of itv For the foregoing reasons, I find that you have not established 
a reasonable basis for complaint that a 19(a)(6) violation occurred.
I am, therefore, dismissing the complaint in its entirety.
Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for revievj with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A 
statement of service should accompany the request for review.

1/ Department of Transportation, Federal Aviation Administration, Houston 
Area Office, Southwest Region. Houston. Tezas. A/SLI^ No. 126; Veterans 
Administration. Veterans Benefit Office. A/SLMR No. 296.
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Such request must contain a complete statement setting forth, the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U.S. Department 
of Labor, 200 Constitution Avenue, N,W., Washington, D.C. 20004, not 
later than the close of business Tuesday, October 14, 1975.

Sincerely,

1-30-76

L  . S .  I JL t- 'A lv .  L b .N  1 O h  L . ' v l x ) i\

O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

I-ir. JeroAe R. Dolezal 
Hospital Director 
Veterans Adninistration Hospital 
UU35 Beacon Avenue Square 
Seattle, V/ashington 98IO8

Re:

643

Veterans Administration Hospital 
Seattle, Washington 
Case No. 71-3309

KENNETH L. EVANS 
Assistant Regional Director for 
Labor Management Services

cc: Mr. Philip Barbre 
Chief, Headquarters 
Civilian Personnel Office 
U.S. Army Miaterial Command 
5001 Elsenhower Avenue 
Alexandria, Virginia 22333 

(Cert. Mail No. 701496)

Dear J'tr. Dolezal:
I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director’s Report and Findings 
on Ob.jections to the extent that laerit was found to one of the 
objections filed by the Petitioner, Local 3197, American Feder­
ation of Government Employees, AFL-CIO, in the above case.

I agree with the Assistant Regional Director that the 
conduct of an agency or activity during the pendency of a 
representation election should be neutral in fact as well as 
appearance. However, I find, contrary to the Assistant Regional 
Director, that the statements made by the Cnief of the î Tursing 
Service, Jeanne H. Sherrick, at the May 8, 1975, nurses staff 
meeting did not violate the Activity’s obligation to remain 
neutral during the election campaign and, consequently, that 
such statements did not constitute conduct which would warrant 
setting the election aside in the instant case. Thus, in my 
vievr, Sherrick's comments were innocuous in nature, easily 
recognizable by employees as such, and did not indicate or 
imply that the Activity was anti-union or that it was desirous 
of a vote against the Petitioner. Moreover, it v/as noted that, 
aside from the single incident involving Sherrick, no evidence 
vras presented which vrould indicate or imply that the Activ-ity 
breached its obligation of neutrality during the election 
campaign.

Accordingly, your request for review, seeking a partial 
reversal of the Assistant Regional Director’s Report and Findings 
on Objections is granted, and the case is remanded to the 'Assistant 
Regional Director for further proceedings in accordance with the 
Assistant Secretary’s Regulations.

Sincerely,

Attachment
Paul J. Fasser, Jr. 

Assistant Secretary of Labor
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The ActivLly assercs chac Clio evidence submitted by Po.tltioaer 'Ions noi: meet Llie 
burden of proof necessary to establish that the conduct involved improperly affected 
the results of the election.

The investigation discloses that'the election was conducted by the use of mail bal­
lots which were placed in the U. S. mail on May 2, 1975, and were to be returned by 
the time of the ballot count at 2:45 p.m., May 19, 1975.

On May 8, 1975, Jeanne H. Sherrick, Chief, Nursing Service, conducted an employee 
meeting at which sixteen nurses eligible to vote in the election were in attendance. 
As reflected in minutes of that meeting which were subsequently distributed through­
out the hospital to all nursing wards and units, the seven items for discussion 
included:

UNITED STATI-S DF.rAKTMENT OF LA?,Oi; 
LABOR-M/u'IAf.F,:iE\'T S ERVIC ES ADM IW13TR/\T ION 

SAN FRANCISCO REGION

1.
2 .
3.
4.
5. 
b. 
7.

Informed Consent for surgery procedures 
Nuclear Medicine appointments 
Health Services Reviev; Team visit 
Procurement of TED Anti-Emho]ism Stockings 
3rd Quarter report on medication errors 
Union Election
Discussion points brought up by staff

While It appears that the first five items on the agenda were in the nature of 
announcements, with little or no discussion, the minutes indicate considerable 
discussiou resulted from the group'consideration of item 6, Union Election.
In this regard, the minutes note that employees continue to ask question rbout the 
forthcoming election, notwithstanding inforr.ation previously furnished them in 
the minutes of a May 1, 1975, meetiYig.i' The minutes then paraphrase Section 1(a) 
or the Order and urges employees to vote.

In a June 11, 1975, statement which amplifys the May 8, 1975 minutes, Sherrick states 
that at the meeting she referred all questions about union benefits to Petitioner 
and that, after a general discussion of a strike by San Francisco nurses over 
essentially wages and staffing, she read to the group Sections 1(a) and n(a)(b) of 
the Order,

1̂/ That portion of the May-1, 1975 minutes v;hich relates to the election restatrcs the 
employees Section 1(a) rights and urges that employees exercise their voting franchise. 
The minutes also refer employees to Petitioner for information as to its program, 
stating that the Activity is precluded from, entering into a discussion of the issues.
IJ Executive Order 11838, effective May 7, 1975, amended certain portion of Execu­
tive Order 11491, including the underlined portion of Section 11(a) be]ow:
Scction 1(a) Each employee of the executive branch of the Federal Government has the 
right, frerly and without fear oC penalty or reprisal, to form, join, and assist a labor 
organization or to refrain from any such activity, and each employee sliall be protected 
in the exercise of this r?r/i.t. Except as otlierwise expressly provided in this Order, 
the right to assisr. a labor organization extend.s to participation in the management 
of the organization’and acjing for the organization in the capacity of an organiza­
tion representative, incl presentation of its views to officials of the execu­
tive branch, the Congress, or other appropriate authority. The head of each agency 
<̂ hall take the action required to assure that employees in the agency are apprised 
of their rights under this scction, and that no interLerence, restraint, coercion, 
or discrimination is practiccd within his agency to encourage or discourage men.bcr- 
ship in a labor organiiiation.
Section 11(a) - An ap.ency and a labor organization that has been accorded exclusive 
recognition, through appropriate representatives, shall meet at reasonable tir.'os

(continued on next page)

SEATTLE VETER̂ vNS ADMINISTR̂ \T10N HOSPITAL
-ACTIVITY

-/.ND-

AiMERICAK FEDERATION OF GOVERis’MENT EMTLOYEES, 
LOCAL 3197, AFL-CIO

-PETITIONER

CASE NO. 71-3309

REPORT AND FINDINGS 

ON

OBJECTIONS

In accordance with the provisions of an Agreement for Consent or Directed Election 
approved on April 17, 1975, an election by secret ballot was conducted under the 
supervision of the Area Director, Seattle, VJashington, on May 19, 1975.

I results of the election, as set forth in the Tally of Ballots follows:

Approximate number of eligible voters 208
Void ballots 5 
Votes cast for incJ.usion in non-professional unit 57
Votes cast for a separate professional unit 61
Valid votes counted 118
Challenged ballots 0
Votes cast for AFGE Local 3197 31
Votes cast against exclusive recognition 74
Valid votes counted 105

Timely objections to conduct affecting the results of the election were filed on 
May 27, 1975, and amended v/ith supporting evidence.on June 4, 1975.

In accordance v/ith Section 202.20 of the Regulations of the Assistant Secretary, 
the Area Director has investigated the objections and has submitted his report to 
the undersigned. Set forth below are the positions of the parties, the essential 
facts as revealed by the investigation, and my findings and conclusions with respect 
to each of the objections herein.

Objection No. 1;

Petitioner alleges that Jeanne H. Sherrick, Chief of Nursing Service at the Activi- 
tiesfnadc misleading statements about Petitioner at a nurses' staff meeting on May S, 
1975 which improperly affected the results of the election^
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(Footnote continued)
to confer in good faith with respect to personnel policies and practices and matters 
effecting working conditions, so far as may be appropriate under applicable laws and 
regulations, including policies set forth in the Federal Personnel Manual; published 
agency polieies and regulations for which a compelling need exists under criteria 
established by the Federal Labor Relations Council and which are issued at the agency 
headquarters level or at the level of a primary national subdivision; a nation or 
other controlling agreement at a higher level in the agency; and this Order. They 
may negotiate an agreement, or any question arising thereunder; determine appropriate 
techniques, consistent with section 17 of this Order, to assist in such negotiation; 
and execute a written agreement of memorandum of understanding.
Section Il(b) In prescribing regulations relating to personnel policies and prac­
tices and working conditions, an agency shall have due regard for the obligation 
imposed by paragraph (a) of this section. However, the obligation to meet and con­
fer does not include matters with respect to the mission of an agency; its budget; 
its organization; the number of employees; and the numbers, types, and grades of 
positions or employees assigned to an organizational unit, work project or tour 
of duty; the technology of performing its work; or its internal security practices. 
This does not preclude the parties from negotiating agreements providing appropri­
ate arrangements for employees adversely affected by the impact of realignment of 
work forces or technological change.
Sherrick then states that, in response to a question as to whether the Washington 
State Nurses Association should be contacted, she told the group she had recently 
attended a workshop for Nursing Service Administrators, sponsored by the Washington 
State Nurses Association, at which its attorney stated the WSNA was not interested 
in undertaking any kind of representation unless 757o of the nurses involved were 
WSNA members.

Sherrick states she also quoted the WSNA attorney's remarks concerning the great 
variety of labor organizations now representing nurses, including one unit which 
belonged to a meat cutter'« local. Sherrick relates that she repeated the attor­
ney's statement that this might indeed be the most appropriate union for surgeons 
and or nurses.
Statements of employees corroborate, in pertinent part, Sherrick's recital as con­
tained in her June 11, 1975, statement.
The remaining item in the May 8, 1975 minutes. Discussion points brought up by the 
staff, notes there was a discussion of colored uniforms by nurses, and of the role 
of the Washington State Nurses Association in granting continuing education credits.
In Antilles Consolidated Schools, Roosevelt Roads, Ceiba, Puerto Rico, A/SLMR No.
349, the Assistant Secretary stated that "(w)hile the Order does not expressly pro­
hibit an agency or activity from engaging in a "vote no" campaign, it is clearly 
established policy, as reflected in the preamble of the Order and in Section 1(a), 
that agency or activity management must maintain a posture of neutrality in any 
representation election campaign." The Assistant Secretary, in Veterans Adminis­
tration Data Processing Center, Austin, Texas, A/SLMR No* 523, an unfair labor 
practice proceeding, adopted without comment a finding by an Administrative Law 
Judge that certain conduct by the activity had breached"...the neutrality and 
appearance of neutrality expected of an agency." (Emphasis supplied.)

-3-

ap,)lying these priciples to the instant matter, the evidence indicates that the 
Activity, throuf.h its Chief o f  Nursing Services,—' created a forum durins cri­
tical period preceoding the election —  ̂at which time there was a general discussion 
of a recent strike action taken by similarly situated employees. The Activity 
thereupon informed employees of the basis upon which a rival nurses' o r g a n i z a t i o n  
would seek to represent them, and further, the Activity made statements which can 
be viewed as deprecating to the role of a  labor organization in the medical pro­
fession.
Uniilc an assertion that the statements which give umbrage to Petitioner were in 
response to questions or were made in fact cannot be gainsaid, the Activity must 
be held responsible for the logical impact of its conduct-- and, if such result 
is a loss of its appearance of neutrality in the context of a representation 
election, the desired laboratory standards for an election are not met.

The undersigned, while cognizant that the remarks may have been well-intentioned 
and may have resulted from naivete, nevertheless is of the opinion that the state­
ments could be viewed by employees as reflective oC doubts by the Activity as to 
the wisdom of choosing Petitioner or any ]abor organization as their bargaining 
representative, an expression of opinion which is not permitted by the Order in 
circumstances such as prevailed ir. these circumstances.
Accordingly, the undersigned, concluding tiiat the Activity engaged in conduct 
which interfered with the employees' free expression of choice, sustains Objection i.
r>Mection No. 2;
The. Petitioner alleges that ?̂ onald Chase, Assistant Personnel Officer, placed un­
due restrictions on the distrioution of union literature and the posting of notices 
during the election campaign in that Chase would not allow the posting of Peti­
tioner's literature on .\ctivity bulletin boards, as had been allowed during the 
organizing campai3.n, and that Petitioner v;as not allowed to leave literature on 
the luncn tables in the nurses' stations and ward lunch areas.

The investigation discloses that the Activity permitted Petitioner to post cam­
paign materials on its bulletin boards for an approximate four week period ending 
March 10, 1975. Thereafter, Petitioner posted additional election material which 
were removed on about May 9, 1975 pursuant to instructions from the Activity. At 
that time, the Activity also instructed Petitioner to discontinue leaving election 
materials in ward areas used for duty purposes. Moreover, a written May 12, 1975 
Petitioner request Lo post election n\aterials on Activity bulletin boards was 
denied by the Activity on that date.

The Assistant Secretary has stated in Los Angeles Air Poute, Tr;iffic Control Center, 
Federal Aviation Administration, A/SLMiv No. 283, that ttie use of bulletin bocirds is 
a priviledge which ordinarily may be granted or denied by an agency or activity.
It would follow, therefore, that tlie Activity in the instant matter could initially 
grant Petitioner use of its bulletin boards for a specified but limited period of
_3/ There is no contention or evidence that Jeanne N. Sherrick, Chief, N'ursing 

Service, lacks the authority of u supervisor as defined in Section 2(c) of 
Order.

y  The Petition was filed March 18, 1975. See.Report No. 53 
A/ De;>.irtnient of Defense, Arkansas National Guard. A/SLMR No. 53.

the

- 6 -
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time but. chereafter, refuse to extend or grant additional posting privilegei/, 
in the absonce oi: a contention or cvidencc that consideration of scheduling or 
geographic dispersion precluded Petitioner from oCherwise bringing its message to 
the electorate.

Similarly, the undersigned concludes that the prohibition the Activity placed on 
Petitioner against distributing campaign materials in work areas was consistant 
with the Assistant Secretary's finding in .eaeral Aviation AdminisLration, Nev 
Y^rjc_Aj^RoutG Traffic Control Center. A/SLMR No. 18A; and Charleston Naval Ship- yard> A/SLMR No. 1.

Accordingly, the undersigned concludes Objection 2 is without merit and is hereby overruled.

Objection Nos. 3 and 4:

Petitioner, in Objection Mo.3, contends that the Activity failed to include blank 
inner envelopes in a number of mail ballots and, in Objection No. 4, the Activity 
failed to send ballots to certain eligible voters.

Ti\e Activity limits it statement of position to the assertion that the matter raised 
in Objection Nos. 3 and 4 were not raised within the specified period for filing 
objections and, therefore, should be considered as untimely filed.

The investigation discloses Petitioner, on May 27, 1975, initially filed objections 
which were limited to the allegations raised in Objection Nos. 1 and 2. There­
after, on June 5, 1975, the Area Office received an additional submission from 
Petitioner which, for the first time, raised the matters which are asserted as 
objectionable in Objection Nos. 3 and 4.

As the Assistant Secretary stated in Deparlment of the Treasury, Bureau of Customs, 
Boston, Mass., A/SLMR No. 169, "it is expected that in its initial submission, 
the objecting party will state specifically the conduct that is being objected to, 
together with a statement of the reasons therefor.

From the foregoing, it is apparent that the subject matter of Objection Nos. 3 and 
4 was not contained‘in the originally filed objections and accordingly, it is 
concluded that Objection Nos. 3 and 4 are untimely.

Moreover, with respect to the substantive issues raised in these objections, Peti­
tioner lists the names of four individuals who allegedly received mail ballots 
without an enclosed blank envelope and lists the names of three individuals who 
allegedly did not receive a mail ballot. However, Petitioner failed to submit any 
supporting evidence, such as signed statements, in support of these bare allega­
tions. VA Data Processing Center, Austin, Texas, Request for Reviews 518, 521.

Accordingly, for the reasons set forth above, the undersigned overrules Objection 
Nos. 3 and 4.

Having found that Objection No. 1 has merit, tlie parties are advised hereby that 
the election held May 19, 1975 is set aside and a rerun election will be conducted 
as early as possible but not later than 30 days from the date below, absent timely 
filing of a request for review.

Pursuant to Section 202.20(f) of the Regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of this action by filing a request for review 
with the Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D. C. 20216. A copy of the request for reviev; must be 
served on the undersigned Assistant Regional Director as well as the other parties. 
A statement of service should accompany the request for review.

The request must contain a complete statement setting forth the facts and reasons 
upon which its based and must be received by uhe Assistant Secretary not later 
than the close of business October 1, 1975.

Labor-Management Services Administration

Dated: September IS, 1975

yM..
GORDON M. BYRHOLDT' /
Assistant Regional Director 
San Francisco Region 
U. S.Department of Labor 
450 Golden Gate Avenue, Room 9061 
San Francisco, California 94102

y  The undersigned docs not view this four week period as establishing a practice 
or condition of employment, where all parties were put on notice at the outset 
as to the temporary nature of the posting privilege. CF IRS, Office of the 
Regional Commissioner, Westem Region, A/SLMR No. 473. -6-

-5-
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2-3-76

Edvard J. Hickey Jr., Osneml Counsel 
Iiicematioaal Association Oa Firefighters 
Mulhollaiid, iiickey and Lycrau 
Suite ^00, 1125 Flfteen.th St.»
Washî .oton, T),C. 20005

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  a s s i s t a n t  s e c r e t a r y

W ASHINGTON

644

Re: */ariier Robins Air T«ogl8tic6 Center 
Sobine Air Force Georgia
Caso No. 40-650S(Ca)

Dear Hr. ILicl'ey:
This iu In ccuoectlon with your request Tor review fieekln̂ ;̂ reversal 

of the Assistant Regional director's dlsnlssal of the coaplaint In the
above~naj:o2:i câ e.

I flisd tliat the re<̂ uest for review ie procedurally defective 
becaiiSG it waa filed untliLely. Thus, the Assistant Regional Director 
Issued his decision in tlie inatant case on Decesiber 1, 1975. Aa you 
were advised therein, a request for review of that decision had to be 
rec<iived by the Assistant Secretary no later than tlie close of business 
on DficeLibcr 16 > 1975. Your request for review was dated and received by 
the A*ssistant Secretary on T̂ ecerober IS, 1975. Vhlle you assert that 
additional tisie vas needed in which to file « raqacst for review seeking 
rei'orsal of tha Assistant Regioual Director*e decision, there is no 
indication that you sought an exteasioii of tine in which to file a 
rer.uest for review In accordance with Section 203.8(c) and 202.6(d) of 
the Assistant Secretary's Regulations. Moreover, it appears fro»c your 
certificate of service that you failed to serve a copy of your request 
for review on the Aasislaat Regional Director as required under Section 
202.6(d) of the Assistant Secretary's Rejjulntions.

Accordingly, under the foregoing circunstaaces, the aserita of the 
J5uhject ca>e have not been considered, and your request for review, 
seaklnj:: rsvtrsal of the Assistant Regional Director's dismissal of the
corvplaliit. Is denied.

Sincercly,

Paul J- Fasser, Jr. 
Assistant Secretary of Labor

U. S. DEPARTMENT OF LABOR 
Labor-Management Services Administration 

1371 pKACiin.KE STRtKT, N. E. — Room 3OO
A'ilanta, G lurcia 30309Decei/iber 1, 1975

Ife. Gc-offrey N. Zeh, Attoraey 
IfelhollsLiid, Hickcy k Lyman 
Suite I4OO, 1125 Pifteenth Street, N. W.
V/ash5.n,xton, D, C. 2000$

Re: V/amer Robins Air Logistics Center 
Robins Air Porce Base, Georgia 
Case Ko. ]+0-65o8(CA)

Dear Vrr, Zeh;
The above-capticned case alleging a violation of Section 19 of Executive 
Order 11U91, as fcimended, has been investigated and considered caxefully.

It doo3 not appear that further proceedings axe v/arranted inasmuch as a 
rea£.o]u-.ble basis for the conplaint has not been established. Investiga­
tion dAocloses that Local F-107, International Association of Firs 
Fighters (lAii’F) was at all t.iines m?i.teria‘. herein tho exolufvive reprepent^- 
tive of a unit of firefightera of Rocponaent. In October J97i| several 
firGri.;<v‘htGr positions were vacant and personal interviews v:ere conducted 
by th^ Fire Chief. Anthony S. Caldv̂ oll applied for a firefighter position, 
was interviewed on October 25;, 19TU but was not selected for c-ny of the 
positions. Caldwell, a non-Feo.eral Gover.oment employee, fonzerly v/orked 
for the Ilacon, Georgia Fire Department £nd v;as the President of Local 63U, 
lAPP v/hich reprer.ents the fircfightsrs employed by the Citĵ  of Maocn,
Georgia. Caldv;ell is also President of the Professional Fire Figiit'~rs 
of Georgia.
You allege that Caldv/ell v;as not hired because of his activities on behalf 
of lAT-̂  and the refusal to hire Caldwell was for the purpose of discc’̂ ^g- 
ing meiTjbership in lAFF and Local F-IO7, in violation of Section I9(a)('i) 
and (2) of the Order.

Respondent denies that an unfair labor practice was committed. Additionally, 
it raises several issues of procedure, timeliness, and the right of the lAi'F 
national office to file. I shall deal with those procedural matters first.

Respondent conterids that the national office of lAFF has not filed a charge 
as required by 203.2(a) of the Regalations, It states that Local F-107 is 
the exclusive representative of the employees of Ihe Respondent; Complainant 
is not ci labor organization as defined by Section 2(e) of the Executive 
Order aiid is therefore not authorized to file a complaint on its own behalf.
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With respect to the argument that the national lAPP did not file a pre­
complaint charge, it should be noted that the saiae Coimsel who filed the 
precomplaint charge of April 2 3, 1975 also filed the complaint herein.
The allegations in that charge and the allegations in the complaint are 
essentially the same allegations arising from the same set of circunGtances. 
Respondent has not demonstrated that the complaint's allegations constitute 
surprise or that Respondent has not heen afforded adequate cJpportunity 
to investigate the allegations in tho the charge. Accordingly, Respondsnt 
has not been prejudiced in any way because the charging party and the com­
plainant may not have been precisely the saTie party.

V/hether the charging party of the April 23, 1975 charge v/as Local F-107, 
lAFP or Caldv/ell is not controlling; the fact that the national office of 
lAEP was not the charging party does not constitute the type of deviation 
from the regulations which wbuld v/arrant dismissal of the instant coir.plaint 
on procedural grounds. I further find that Conplainant is a labor or̂ ĉ .i- 
zation within the meaning of Section 2(e) of the Order and, as such, is 
qualified to file under Section 203.1 of the regulations. The fact that 
a labor organization does not represent employees in a unit- nor the fact 
that it is not seekir.̂  to represent employees in a unit does not dis­
qualify a labor organization from filing a complaint, provided, of cource 
that it falls v/ithin the definition of Section 2(e) of the Order.

Next, Respondent Tirg'es dismissal on the groimdc that the complaint has 
not been filed on behalf of ?2i f?:jployce v:ho ir an eniployee v/ithln the 
meaning of. Section 2fb). I find that the comDlaint was not necessarily 
filed on behalf of Caldv/ell, a non-employeo of the Federal Gcvemjnonb.
The complaint is filed on behalf of the coinplainanfc herein. JJJV
ha.s an independent right to file cci?arato and a'Dart from any right on 
behalf of Caldwell.

Respondent further contends that the complaint \»as not filed within 60 
days of the final decision to the charge. If that argoment is adopted, 
it must be based on the presunption that the '"ovonber 6, 197U "grievftnce” 
was in fact the charge and the l-Tovember 197U ansv/er was the final 
decision. Hot only v/as the ITovember 8, 197U sr.sv;er not designated as tne 
final decision, even a cursory scrutiny of the ansv/er shov;s that Respondent 
was uncertain whether the November 6, 197̂ 4 grievzrice was to be treated as a 
grievance or as a charge. For example, Respondent's Noveiiber 8 letter 
states, in part: "If you are filing a grievance, you should specify the 
particular provision of the Labor Agreement v;hich has been violated*' 
and. .."If, on the other hand, you are raising the issue as an unfair labor 
practice, you should specify which provision of Executive Order 1lU9'l has 
been violated by nianagement." Based on the above, I find that the 
November 6, "grievance" was not a precomplaint charge; a fortiori,
the November 8, 197U answer is not deemed to be final decision within the 
meaning of Section 203.2(b)(2) of the regulations.

-  2 -

The question then arises. Was ths November 6, 197U "grievance" a grievance 
within the meaning of Section 19(d)? If, as Respondent also contends that 
19(d) is dispositive of the complaint because an alternative procedure v;as 
used to resolve the matter covered by the complaint, i.̂ ., the grievance 
procedure, it must be clearly established that the November 6 "grievance" 
v/as, in fact, a grievsjice. Not only was Respondent uncertain as to 
whether the November 6 "grievance" v/as in fact a grievance but as Caldv/ell 
was not included in a unit of recognition, Local F-I0 7, lAFP could not 
properly raise the Caldwell issue u2oder the grievance procedure. Accord­
ingly, as the issue could not properly be raised under the grievance proce­
dure, Raspondent may not now urge dismissal on the grounds that Section 
19(d) bars the coKiplaint*
Respondent states that no charge v/as filed speci.fically alleging violation 
of Section 19(a)(1), i.e., that an "employee" has been interferred v/ith, 
restrained or coerced. I find that it is not necessary that the. charge oe 
specific as to which sections of the Order are alleged to have beĉ n violated. 
It is sufficient that the charged party be advised of the facts constituting 
the unfair la.bor practice, including t}io time snd place of occurrence of the 
unfair labor practice, including the time and place of occurrence of the 
particular acts. Therefore this argument is no basis for dismissal.

I nov/ turn to the barsis of the complaint. It is alleged that Caldvrell, 
a non-Fcdoral Gove:cr,:.-.:;nt enployoo was not hired because of his union 
activitieo. Invest!̂ :iticn dirclc:-;o::: that P.crpor.dent have re7?u''.rO. to 
hire Caldv/eil because he was a college studeni;. llo evi'̂ ienoe was 
that Hecpondent’ s failure to hxzc Caldron '.:zz becausc of his activilicc; 
on behalf of Local F-1C7, lAFT or b3.*causc of his Presidency of Profc:;siona] 
Fire Fighterj of Georgia. Assw-iin:̂  the statements of Caldv/ell, Schell,
Pitts and S>addeth accvrately reflect, v/hat took place in ccr_riection :;ith 
Respondent's failure to hire Caldv/ell, the substance of the evidence is 
that the Fire Chief asked Caldvell if the striice in Kacon v/as a v.’ildcat or
3-n organized strike. F;vrn if the Fire Chief r.ay have told Cald’.:ell that 
he would not tolerate strikes or slc.rdovms or that he did not vr̂jnt 
employees v;orking v;ho hc.d "something in their craw," such statements do 
not constitMte evidence to v/arrant a conclusion that Respondent's failure 
to hire Cald'..-ell v;as bacause of his past or present union activities.
•I'he statements rurnirlicd by Coi.pla-lna'it dc net present ?? priza facie case 
in support of the allegations. At best, there may be a reasonable basis 
for conciudirig that Caldwell v/as not offered the job because the Fire Chief 
objected to the empioyraent of college students. There is no prima facie 
evidence that Caldv/ell v/as denied employment because of his activities 
on behalf of Local F-IO7 or any other labor organization.

Section l(a) of the Executive Order provides in part that:

Each employee of the executive branch of the Federal 
Government has the right, freely and v/ithout fear of 
penal.ty or reprisal, to form, join, and assist a labor 
organization.... (emphasis supplied)

-  3 -
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Ca3.dwell v/as not an employee of the Federal Government at the tjjne he 
en̂ jâ ed in union activities which are alleged to ?iave "been the reason 
Caldwell was not hired. Therefore, he v/as not engaged in protected 
activities guaranteed by Section l(a).

There is no evidence of any independent Section 19(a)(l) violation. 
Having foiand no basis for a 19(a)(2) violation, I find no basis for a 
derivative 19(a)(1) violation.

I am, therefore, dismissing the complaint in this matter.

You requested thc.t an independent investigation be conducted. Based on 
the circuinstances involved ■ aiid iji the absence of a prima facie shov/ing 
in support of the allegations, no independent investigation was deemed 
necessary.

Purs-jant to Section 203.8(c) of the Regalations of the Assistant 
Secretary you may appeal this action by filing a request for reviev/ 
with the Assistant Secretary and serving a copy upon this office and 
the respondent. A statement of service should accompany the request for 
review.

Such request nust contain a, complete statement setting forth the facts 
and reasons upon which it ip based and must be received by the Assist2i-.t 
Secretary for L3bor*-Kr!n£!x-;̂ ment Relations, Attention: Office of 3?ederal 
Labor-llĉ nagc-cnt :̂ olatic-c, U. S. D-p-rtzcnt of Labor, V-ch:rgtcn, I). C, 
20216, not later than the close of business December 16, 197S.

Sincerely,

LE'I
Assistant Hegional Director 
for Labor-IIanagement Services

Mfl. Marie C. Brogan 
President
national Federation of Federal 
Eaploye«s, Local lOCl 

P. 0. Box 1935
Vandcnberg AFB, California 93^37

645

Re: Vandcnbcrg AI3, SAMTEC 
Case Hb. 7^-5322

D«ar Ms. Brogen:
I bave considered carefully your request for review seeking 

reversal of the Assistant Pcgional Director’s dismissal of the 
cc»iplaint in the above-naaed case alleging violation of Section 
19(a)(1), (2) and (6) of Executive Girder 11*491, as amended.

In agreement with the Assistant Regional Director, arsJ 
based on lilc reasoning, I find that further proceedings in 
this matter ore not warranted inasmuch as a reasonable basis 
for the conrplaint, as aoended, has not been established. In 
reaching this determination it was noted particularly that the 
CoQplainant did not present any evidence to show that the 
adjastnent of April 7, 1975> did not substantially reciedy any 
alleged violation of the Order, or that the provisions of the 
adjustnent have not been effectuated.

Accordingly, your request for review, seeking reversal 
of the Assistant Regional Director’s disnissal of the complaint, 
is denied.

Sincerely,

Paul J. Fasoer, Jr. 
Assistsint Secretary of Labor

Major General Ralph T. Holland Mro General Granvill, Precident 
Commander Local P-107, International Association
V/amer Robins Air Logistics Center of Fire Fighters, AiT>-CIO/CLC 
Robins Air Force Base, Georgia Route 1, Box 289

31098 Bonaire, Georgia 3100$
Mro Micha,el A. Deep, Attomey-Advisor 
Office of the Staff Judge Advocate 
Warner Robins Air Logistics Center 
Robins Air Force Base, Georgia 31098

Attachiaent
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September 16, 1975

BroganHa. Marie C.
President 
tiational Federation of Federal 

Employees, Local 1001 
P. 0. Box 1935 
Vandenberg AFB, CA 93437
Dear Ms. Brogan:

Re: Vandenberg AFB. SAlflHC 
NFFE, LU 1001 
Case No. 72-5322

Tlie above captioned case alleging a violation of Executive Order 11491, ao 
aoendod, has been considered carefully.

It does not appear that further proceedings are warranted inasinuch as u 
reasonable basis for the coutplaint has not been established. In this 
regard I noted tiiat the Activity has reappraised the clerical and secre­
tarial employees in co:apliance with the Informal settleiacQt agreement 
entered into by the parties on April 7, 1975. Further, there is no evi­
dence or contention that the parties' infon&al settlement has not sub­
stantially remedied any alleged violations herein. See Vandenberg Air 
Force Base. FLRC 74A-77.
I am, therefore, disnissing the complaint in this matter.
Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you Ray appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A state­
ment of service should accompany the request for review.
Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, D.C. 20210, not later than the 
close of business September 22, 1975.
Sincerelyj

Gordon M. Byrholdt 
Assistant Regional Director 
for Labor-Manageiacnt Services

2-23-76

L'.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

V. aSHIN'GTON', D.C. 20210

646
Mr. Mchael J. MassirJ.no 
President, Lccal Union 1340 
Natic-al Federation of Federal 
Erriployees 

?. 0. Box 56
Poniona, New Jersey 0S240

Re: Federal Aviation Administration 
National Aviation Facilities 
Experiaental Center (NAFEC) 

Atlantic City, New Jersey 
Case No. 32-4029(CA)

Dear :*fr. Massiinino:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
conplaint in the above-named case, alleging violations of Section 
19(a)(1), (2), and (6) of Executive Order 11491, as amended.

In agreezient with the Assistant Regional Director, I find that 
further proceedings in this tuatter are unwarranted as the meetings 
involved herein were not foroal discussions within the meaning of 
Section 13(e) of the Order. Thus, the evidence establishes that 
the sole purpose for the subject meetings was to investigate an 
allegation of eii?)loyee misconduct. In this context, I find that the 
subject ziatter of the meetings did not involve grievances, personnel 
policies and practices, or matters affecting general working 
conditions of eniployees in the unit within the meaning of Section 
10(e) of the Order. Rather, in my view, the meetings pertained 
merely to the application of the Activity's regulations to indi­
vidual eiiiployees and had no wider ramifications for other employees 
in the unit. Cf. Departnent of Defense, National Guard Bureau,
Texas Air National Guard, A/SLMR No, 336,

Accordingly, and noting the absence of any evidence that the 
affected er:3loyees requested union representation at the meetings 
involved, or that the' Activity's conduct was discriminatorily 
“otivated, your request for review, seeking reversal of the Assistant 
Regional Director's dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor
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U. s . D E PA R TM EN T O F  LABOR
B E F O R E  T H E  A S S I S T A N T  S E C R E T A R Y  F O R  L A B O R - M A N A G E M E N T  R E L A T I O N S  

N E W  Y O RK  R E G I O N A L  O F F I C E

Suite 3515 
1515 Broad^;ay 

New York, N.Y. 10036

In Reply refer to:
Case No. 32-4029(CA)

Mr. Michael J. Massimlno, President 
National Federation of Federal Employees, Ind.
Local Union 1340 
Post Office Box 86 
Pomona, New Jersey 08240

Dear Mr. Massimlno:

The above-captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been Investigated and cdnsidered carefully. 
It does not appear that further proceedings are warranted Inasmuch as a 
reasonable basis for the complaint has not been established.

Your complaint alleges that the Air Transportation Security Staff o1̂  
the National Aviation Facilities Experimental Center (NAFEC), Federal 
Aviation Administration, while acting as the Agent of, and at the request 
of the Logistics Division of the same activity, conducted formal 
discussions with several employees of the Logistics Division without 
giving the exclusive representative an opportunity to be present.
Further, your complaint alleges that during the course of the formal 
discussions the employees, v;ho were questioned about allegations made 
agdlnSt them by another employee, were not advised of their right to 
have a representative of the union present. It is alleged that the above 
acts, were committed In violation of Sections 19(a)(1),(2), and (6).

In response to your complaint, the Respondent denies that it has 
violated Section 19 of the Order. Specifically, Respondent maintains 
that the meetings complained of were Investigatory or factfinding in 
nature only and were undertaken in response to a rank and file 
employee's allegation that other employees were violating established 
regulations.

2. Mr. Michael J. Massimlno, Pres. 
LU 1340 (NFFE)

Respondent maintains, further, that the meetings did not concern 
changes in personnel policy or practices or matters affecting 
general working conditions of employees in the Unit.

Based upon the evidence which has been submitted with your complaint,
I find that a reasonable basis upon which the complaint could be 
referred to a hearing has not been established. Three statements 
from three unit employees accompanied the charge and complaint.
Although these tend to show that there was a degree of formality to 
the discussions between these employees and high level management 
officials, they fail to demonstrate that the discussions went beyond 
an inquiry into the truth of the allegations made by a fellow worker.
The evidence does not demonstrate that the intervie^/s had any wider 
ramifications than a fact finding mission to determine wTiether the 
Activity's regulations had been violated. With regard to your 
allegation: that each of the interviewees had not been advised of his 
right to a union representative being present, there is also no 
basis. This right, which is an Individual one recently affirmed by the 
courts in the private sector, does not have an equivalent counterpart 
in the public sector. Even if the right to union counsel existed, the 
evidence fails to establish that each interviev/ee had made a request to 
have a union representative present prior to being interviewed.
Finally, with regard to your allegation that by its acts the Respondent 
discriminated against unit employees to encourage or discourage union 
membership, the evidence does not support this contention. The 
evidence only proves that the investigation was initiated because of the 
allegations of a fellow unit employee^ There is absolutely no 
showing of either an anti-union animus or that the subject investigation 
was handled any differently from similar investigations involving non-union 
or non-unit employees.

I am, for the reasons given, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and the 
Respondent. A statement of service should accompany the request for 
review.
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Such request must contain a complete statement setting forth the facts 
and reasons upon which It 1s based and must be received by the Assistant 
Secretary for Labor Management Relations, ATT: Oflce of Federal Labor 
Management Relations, U.S. Department of Labor, Washington, D.C. 20216, 
not later than the close of business .

Very truly yours.

Benjamin B. Naumoff 
Assistant Regional Director 
New York Region

U.S. DEPARTMENT OF LABOR
O fh c b  op  t h e  A ssist a ^  S e c r e t a r y  

WASHINGTON. D.t. 20210

2-23-76

Mr. Harold F. Barrett, Jr.
Grand Lodge Representative 
International Association of Machinists 
and Aerospace Workers 

3133 Braddock Street 
Kettering, Ohio 45420

647

Re: U. S. Air Force, 2750th Air Base 
Wing,

Wright-Patterson Air Force Base, Ohio 
Case No. 53-8004(CA)

Dear Mr, Barrett:

I have considered carefully your request for review seeking 
reversal of the Acting Assistant Regional Director's dismissal of 
the complaint in the above-named case alleging violations of Section 
19(a)(1), (5) and (6) of Executive Order 11491, as amended.

In agreement with the Acting Assistant Regional Director, I 
find that further proceedings in this matter are unwarranted in that 
a reasonable basis for the complaint has not been established. Thus, 
insufficient evidence has been presented to establish that the 
Respondent failed to accord the Complainant appropriate recognition 
or refused to meet and confer in good faith upon request. Moreover, 
with respect to the Respondent's assertion that the provisions of 
the parties' negotiated agreement, including the negotiated grievance 
procedure, terminated with the expiration of the agreement, it was 
noted that there is no evidence to establish that the Respondent, in 
fact, refused to process any grievances subsequent to the expiration 
of the agreement.

Accordingly, your request for review, seeking reversal of the 
Acting Assistant Regional Director's dismissal of the complaint, is 
denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR 
BEFORE IHE ASSISTANT SECRETARY FOR LABOR MANAGEMENT RELATKWS

CHICAQO REGIC^

U. S. AIR FORCE, 2750TH AIR BASE WING, 
WRIGHT-PATTERSON AIR FC«CE BASE, 
DAYTON, OHIO,

Respondent
and Case No. 53-8004(CA)

LOCAL 2065, INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS, AFL-CIO,

Complainant

The complaint^in the above-captioned case was filed on May 28, 1975, in 
the office of the Cleveland Area Director. It alleges a violation of 
Sections 19(a)(1), (5), and (6) of Executive Order 11491, as amended.
The Complaint has been investigated and considered carefully. It appears 
that further proceedings are not warranted, and I shall dismiss the 
Complaint in this case, as no reasonable basis has been established.
The Complaint alleges that the Respondent (hereinafter referred to as the 
Activity) violated Sections 19(a)(1), (5), and (6) of the Order by 
refusing to negotiate in good faith since January 27, 1975, refusing to 
recognize the Oamplainant since April 8, 1975, and refusing to honor the 
parties' contract after its expiration date.
There is no dispute between the parties as to the essential facts of the 
casQ. The parties began negqtiations for a renewal contract on 
January 27, 1975. The Activity refused to agree to an extension of the 
Agreement, while initially offering only 2 hours per week for negotiations. 
Negotiations between January 27, 1975, and April 8, 1975, included the 
assistance of the Federal Mediation and Conciliation Service (FMCS) on 
two separate occasions.
Prior to the expiration of their contract, the parties negotiated on 
ground rules and substantive issues, both with and without the assistance 
of FMCS, for a total of approximately sixty-seven hours. The Activity 
at all times refused to agree to the extension of the contract, although 
the issue was discussed at several sessions, including the sessions with 
the FMCS. The parties entered into an interim dues withholding agreement 
prior to the expiration of the contract on April 8, 1975.
The Complainant contends that the Activity's refusal to bargain in good 
faith is evidenced by its refusal to extend the contract beyond its

expiration date while limiting negotiation time to two hours per week 
in its initial proposal. 1 cannot agree. The record is devoid of any 
showing that these two actions were in any way connected, and the record 
further indicates that the Activity later offered additional time for 
negotiation and in subsequent sessions the parties did in fact negotiate 
for more than an average of two hours per week. Moreover, the Complain­
ant contributed to a delay in negotiations by at one point refusing to 
negotiate while awaiting FMCS assistance.
Although the Activity did refuse to extend the agreement, it discussed 
the issue on several occasions, and willingly used third party assistance, 
the FMCS, to discuss the matter. Good faith bargaining does not require 
the Activity to agree or make concessions. 1/ There is ho evidence 
that would indicate the Activity did anything beyond maintaining a firm 
position in its refussJL to agree to an extension.
The Complainant also alleges that the Activity unilaterally changed 
^rking conditions by its general refusal to apply the contract after 
its expiration date. Although National Labor Relations Board (NLRB) 
rulings are not binding on the Assistant Secretary for Labor Management 
Relations in the public sector, I believe the rationale in the Heart of 
America Meat Dealers Association is applicable to the instant case. 2/
In that case, the NLRB found that an Bnployer*s notice to the union dur­
ing contract negotiations that, in view of the expiration of the parties' 
contract, grievance, union security, and checkoff provisions were no 
longer in existence, did not constitute unilateral change in working 
conditions in violation of LMRA, since changes occurred by operation of 
law and not by unilateral action of the employer. Moreover, the Activity 
here, by letter of April 9, 1975, stated: ”. . .  assure you we will 
continue to honor the Union's'delusive recognition, and we will abide 
by the requirements of the Order to meet and confer with the Union . . . "
I, therefore, cannot agree vAth the Complainant's assertion that the 
Activity violated Section 19(a)(6) of the Order by its general refusal 
to apply the contract after April 8, 1975, or by its refusal to apply 
the grievance procedure embodied in the expired contract.
Nor do I agree with the Complainant's allegation that the Activity refused 
to recognize the Uhion after April 8, 1975, in violation of Section 19(a)
(5). The Complainant has not offered any evidence to substantiate its 
^legation. Moreover, the record of events after the contract expired 
indicates the contrary; there was an interim dues withholding agreement 
in effect, there were two meetings between the parties, and the Activity 
assured the Complainant by its letter of April 9, 1975, quoted above, 
that it would continue to recognize the Complainant as exclr«sive representa­
tive.

-  2 -

1/ See Headquarters. United States Army Aviation Systems Command.
A/SLMR No. 168.

2/ See Heart of America Meat Dealers Association. 168 NLRB 834, 67 LRRM 1004,
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Having considered carefully all the facts and circimstances in this 
case» including .the charge, the Complaint» the positions of the 
parties, and all that which is set forth above, the Complaint is hereby 
dismissed in its entirety*
Parsuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, the Complainant may appeal this action by filing a request 
for review with the Assistant Secretaucy and serving a copy upon this 
office and the Respondent. A statement of service should accompany the 
request for review.
Such a request must contain a complete statenent setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Manag^ent Relations, United States Department of Labor, LMSA,
200 Constitution Avenue, N. W., Washington, D* C. 20216, not later than 
close of business September 19, 1975•

Dated at Chicago, Illinois this 4th day of September, 1975*

Paul A* Barry 
Acting Assistant Regional Director 
United States Department of Labor, LMSA 
Federal Building, Room 1033B 
230 South Dearborn Street 
Chicago, Illinois 60604

Vx, Ande Abbott 
President
Federal Euiployecs ICotal Trades 

Council 
P. 0. 2ox 20310 
Long Beach, California P'̂’COl

648

Re: I/Drifi EGQcb naval Shipyard 
Department of the I?Qvy 
Long Beach, California 
Case no. 72-5352(CA)

Dear ’t , Abbott:
I considered carefully your request for review, seeking

reversal of the Assistant Resional Director's dismissal of the 
cocplaint in the above-named case, alleging violations of Section 
19(a)(1), (2), (3), and (6) of Executive Order IIU91, as amended.

Contrary to the Assistant P^gional Director, I find that 
the instant conplaint was timely filed aa it alleged violations 
of the Order baf3cd on the denial of proiaotlons, and as the latest 
pi'OEiotion action of the Pvespondent occurred in January 1975. 
Ilouever, with respect to the laerits of the allecations, I find 
that a rcasor*able basis for the cosiplaint has not been established 
and, consequently, further proceeding's are unwarranted. Thus, 
in ny viê f, the evidence subnitted was insufficient to establish 
a reasonable basis for the allegation that the failure to prooote 
Frank Thomas was based on anti-union considerations.

Attachment: LMSA 1139

Accordin<3ly, and noting the absence of any evidence which 
could support a reasonable basis for the Section 19(a)(3) and
(6) allegations in the instant complaint, your request for review, 
see’ciins reversal of the Assistant Regional Director's disaiesal 
of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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October IG. 1975

!'x. Andc Abbott, I‘rcsl<U-nt 
Tatleral V.Taoloyeea TrcJcs Council
F. 0. Bo;: 20310 
Lon^ BeycU» 0 \ 90?’01

Tiear Îr. Abbott:

Rc: Lonr, I!cach riaval 
Shipyard FEMTC 
Case iJo, 72-5352

The above captlcnc/i cose îllaciiag a violation of Î :acutive Order 11491, as 
-'uner.ded, has bacu consi'lpred carefully.

It Joes not appuar th«t furthor proc€jaJinp;s arc warranted inasmuch as the 
corplaiut was not fJlcid tinely Ic acccriiance uith 203.2(a)(2) of the repti- 
latlons of the Analrtcant riecrctarr. In this reyrard, I note that Complainant 
allcĵ ê  no inntaace of a dlscriniaatory failure to promote Frank Thomos 
vithin Rix months of the filir.j? of the •infair labor practice charpe. Thus, 
the Kcst recev.L irstnace of allej.-v'.d 'JJr.crimination occurred on June 13, 1D74 
nine souths pi'lor to tlif̂. ’’rrr.h 17. 1075, charge.

Moreover, with rf.ŝ rcct to tue sulctantive issues in the case, no eviience 
vas submitted by Coniolainsnt with r«spcct to the union involvement of 
KranI: Thomas since his 1V7? l*resldeiicy nor is there evidence of animus by 
Rcspopdent with rcnnect to his protected activity. Fiaally, no evidence 
vas subniitted .̂'hich ».’ould suoport th-a contention t-iat the failure of Thomas 
to ran!: hij»h«st oa four occasion.*? vas due to a discrininPtory manipulation 
of t’lie rankin!! I'rccor-s.

I ani, therefore. ..Û riiCoint* the con’plc.lnt in this natter.

Pursuoat to ‘.-pcticn 233.7(r.) of thn .̂e.ĉ ulationa of the Assistant Secretary 
you may appc;il uiiio rctic:- Ly filii.f* ' rc*<:uest for review with the »̂3lct 
ant Secretary an*' f?2rvl'.-*r. a copy upon this office and the respondent. A 
state-ncnt of 3ervî -̂? shnul.? acconwriny the request for review.

Such request contain a corjpl̂ to state-ont settlnfx forth the facts and
rearouG upon vhich it is based and rust be received by the Assistant Secre 
tar>* for Lahcr-IT?.n.::'cr;i-;at r̂ .elatlons, I*. S. bepartniont of Labor, 200 Consti­
tution Avenue* if.'J. , r.-*Khi:i'.ton, ’J.f. 20210, not later- taaa the clcsc p t_  
busiress on Octol'cr 30. l')75.

2-24-76

U.S. DEPARTMENT OF LABOll
O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

Mr. Gerald C. Tobin 
Staff Attorney
National Federation of Federal Employees 
1016 I6th Street, N. W,
Washington, D. C. 20036

649

Re: American Federation of Government 
Employees, AFL-CIO, Local 190̂ + 

(U. S. Anny Electronics Command, 
Fort Monmouth, New Jersey)
Case No. 32-Ul80(C0)

Dear I4r. Tobin:
I nave considered carefully your request for re-'/iew, seeking 

reversal of the Assistant Regional Director’s dismissal of the 
complaint in the above-named case, alleging violation of Section 
19(b)(1) of Executive Order 11^91  ̂as amended.

In agreement vrLth the Assistant Regional Director, and based 
on his reasoning, I find that further proceedings in this matter 
are unwarranted. Thus, in my view, insufficient evidence was 
presented to establish a reasonable basis for the allegation 
that the contents of the letter involved herein, allegedly dis­
tributed by the American Federation of Government Employees, 
constituted improper interference, restraint, or coercion with 
respect to employee rights assured by the Order.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s dismissal of the complaint, 
is denied.

Sincerely,

Sia-p.rely,

Gor.Ion ?f. Byrholit 
Assistant ’Iŝ icr.al Ivlrcctor 

‘ for T ^ a b o r - S o r v i r e . ^ ^

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U. s .  D E P A R T M E N T  O F  LA B O R
D E F O R E  t h e  a s s i s t a n t  s e c r e t a r y  f o r  L A QO F^ M ^( 'JA G EM ^:: NT  R C L A T I O N S  

N E W  Y O R K  R E G I O N A L  O F F I C E

Suite 3515 
1515 Broadway 

New York, N.Y. 10036

SEPTPĴ CBER 10, 1975 In reply refer to Case No. 32-4180(00)

Mr. Gerald C. Tobin, Staff Attorney 
National Federation of Federal Employees, 
1737 H Street, N.W.
Washington, D.C, 20006

Ind.,

Re: Local 1904
American Federation of Government 
Employees, AFL-CIO

Dear Mr. Tobin:

The above-captionad case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are 
warrantPfi inaqmncn as a reasonable basis for the complaint has not 
been established.

Your complaint alleges that agents of Local 1904, American Federation 
of Government Eir̂ ployees, AFL-CIO, caused a letter to be printed and 
distributed on or about February 24, 1975 to members of Local 476, 
National Federation of Federal Employees, Ind., and that since the 
letter contained unsupported allegations concerning Local 476 officers 
and their administration of Local affairs, those employees who 
received the letter were interfered with, restrained, and coerced 
in the exercise of their protected rights, in violation of Section 
19(b)(1) of the Order.

In response to the coaiplaint, the Respondent has maintained that 
it had no prior knowledge of the contents or distribution of the 
letter in question. In addition, it is the Respondent's position 
that the Complainant has failed to establish, in the sending of 
the letter, an act of interference, restraint, or coercion within the 
meaning of Section 19(b)(1).

Mr. Gerald C. Tobin, Staff Attorney 
National Federation of Federal Employees, I>id. Case No. 32-4180(00)

Under the circumstances, I find, based on the evidence you have 
furnished in support of your complaint, that the letter allegedly 
sent by Local. 1904 does not contain information or statements tfie 
distribution of which could be construed as violative of Section 
19(b)(1). Thus, although you contend that the letter served to 
cause a chilling effect upon the exercise of the rights of those 
members who received the letter, I can find nothing in the letter 
which could be perceived as coercive, nor does the letter contain 
threats of action v/hi'ch might affect any of the members or their- 
conditions of employment for exercising the right to join or assist 
a labor organization or to refrain from such activity. In my 
view, the language of the disputed letter represents an attempt 
to persuade employees who are not members of Local 1904 to 
acquire membership therein, and the statements contained in the 
letter, whether true or false, appear to be no more than arguments and 
allegations advanced for the particular purpose of furthering an 
organizing effort. Such communications, while they may be 
personally offensive to certain individuals, in and of themselves 
do not fall within the proscriptions of Section 19(b)(1). In 
addition, I note that you have submitted no evidence, beyond the 
mere assertion of a violation, that the disputed letter actually 
caused members of Local 476 to be interfered with, restrained, and 
coerced in the exercise of their rights assured by the Order.

I am, therefore, dismissing the complaint.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a reqJiest for review 
with the Assistant Secretary and serving a copy upon'this office and 
the Respondent. A statement of service should accompany the request 
for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U.S. Department of Labor,
Washington, D.C. 20216, not later than the close of business 9/26/75

Sincerely Yours,

/L^
Benjamin B. Nauinoff 
Assistant Regional Director 
Nev/ York Region
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2-25-76

U.S. DEPARTMENT OF LABOR
O f f ic u  o f  t h p - A s s is t a n t  S l c r e t a r y

WASHINGTON. D.C. 20210

Mr. Phillip R. Kete 
President5 National Council of 
CSA Locals 

American Federation of Government 
Employees, AFL-CIO 

C/o Community Services Administration 
1200 19th Street, N. W.
Washington, D. C. 20506

650

!<

Re: Community Services Administration 
Dallas, Texas 
Case No. 63-5997(GA)

UTOTED STATES DEP/^.T.'-IZIiT OF LABOR
B-:;?ORE THE ASSISTANT SECRrxARY FOR LABOR-I!ANAGEMEI-ri RELATIONS

CO:"-IUNnY SERVICES ADrraiSTRATION, REGI02J VI,
Dallas, Texas,

Applicant,

and

AZERICAi: FEDERATION OF GOVERNT̂ IÊ IT EI-IPLOYZES, AFL-CIO, 
LOCAL 2oil9,
Dallas, Tsxas,

Respondent

Case No. 63-5997(GA)

Dear Mr. Kete:

REPORT AI€) FITPniGS 
ON

APPLICATION FOR DECISICII ON GRIEVABILITY

I have considered carefully your request for reviev7, 
seeking reversal of the Acting Assistant Regional Director’s 
Report and Findings oh Grievahility or Ai-bitrability, in the 
above-named case.

In agreement vith the Acting Assistant Regional Director, 
and based on his reasoning, I find that the grievance herein 
involves a matter for which a statutory appeal procedure exists. 
Thus, in accordance with Section 13(a) of the Order, the 
grievance is neither grievable nor arbitrable under the terms 
of the parties* negotiated agreement.

Accordingly, your request for review, seeking reversal 
of the Acting Assistant Regional Director’s Report and Findings 
on Grievability or Ai'bitrability, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachmerit

Upon an Application for Decision on Grievability or Arbitrability auly filed 
iinder Section 6(a)(5). of Executive Order 11^91> as amended, and Part 205 of 
the Rules and Regulations of the Assistant Secretary, an investigation of 
the maLter has been conducted by the Area Director and I have contacted the 
U. S. Civil Service Commission (copy of reply attached).

Under all of the circumstances, including the positions of the parties and 
of the Civil Service Comraission and the facts revealed by the investigation, 
I find and conclude as follows:

The application for decision was filed on July 21, 1975, at the Dallas Area 
Office, concerning the request by three subject applicant eisployees that 
they be promoted according to Article 11, Section 8 of their Collective 
Bargaining Agreement {CBk) in effect.

The grievance was filed on May 6, 1^5? "by the union under t: e CBA in effect 
through March 31, 1976. The union sought arbitration but \ras refused by the 
applicant, who contended the issue was subject to a statutory classification 
appeal procedure. The union contends the issue is a clear violation of the 
equal ya r̂ for equal work principle as stated in Article 1 1, Section 8, of 
the CBA.

In the grievance, the union stated that the only acceptable remedy would be 
the pronotion of the eii5)loyees in question and.the downgrading of duties was 
specifically rejected as a possible resiedy.
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3y letter dated September 12, 1975, the U. S. Civil Service Commission 
ruled that the questions raised by the grievance are subject to reso­
lution by a statutory appeal procedure. The questions are: (l) what 
is the correct clarification for the full performance or journeyman 
level in the Community Development Specialists occupation, and (2) are 
the employees, on whose behalf the grievance was filed, actually working 
at the f u H  performance level?
This procedure is grounded in section 5112 of Title 5, U. S. Code, which 
accords the Commission final and bindir^ authority regarding the classi­
fication of positions. Section 5101 of the same title establishes the 
principle of equal pay for equal work as the very cornerstone of the 
classification system the Commission is charged mth administering.

This section also makes clear that the principle is to be achieved by 
comparing positions with standards issued by the Commission. Detailed 
procedures for the filing of classification appeals —  both through the 
agency and directly with the Commission —  may be found in Subpart F of 
Part 511 of the Code of Federal Regulations.
Based on all the foregoing, I conclude that this matter is not grievable 
or arbitrable because there exists «, statutory classification appeal 
procedure for its resolution.
Fursuanx xo section kiU5,6(b) of the Aissistant Secretary’s Kegulations, an 
aggrieved party may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy 
served upon me and each of the parties to the proceeding and a statement 
of service filed -vrith the request for review. Such request must contain 
a complete statement setting forth' the facts and reasons upon which it is 
based and must be received by the Assistant Secretary for Lab or-Management 
Relations, Attention: Office of Federal Lab or-Management Relations,
U. S. Department of Labor, 200 Constitution Avenue, N.W., Washington, D.C. 
20216, not later than the close of business Iiovember 2 5, 1975*

- 2 -

Labor-Management Services Administration

-------^ _________
./JacksM, Acting Assistant Regional 

rector for^^bor-Management Services 
Kansas Ciiiy Region

2-25-76

U.S. DEPARTMENT OF LABOR
O FFice o r  T H E  A s s i s t a n t  s e c r e t a r y

W ASHINGTON

Kathryn W. Fulcher, President 
American Federation of Government 
Employees 

Air Force Lodge 1092, AFL-CIO 
759 South Harrison Street 
Arlington, Virginia 7016U

651

Re: U. S. Air Force,- llU3rd Air Base 
Squadron 

Case No. 22-5963(CA)

Dear Ms. Fulcher:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director*s dismissal of the 
complaint in the above-named case, alleging violation of Section 
19(a)(1) and (6) of Executive Order IIU91, as amended.

In agreement with the Assistant Regional Director, I find 
that further proceedings in this matter are unwarranted. Thus, 
while I agree with your contention that the matter in issue 
does not involve a disagreement over the interpretation of the 
parties^ negotiated agreement, I find that a reasonable basis 
for the complaint had not been established. Thus, in my view, 
the failure of the Activity to issue unescorted passes to non­
employee union representatives did not, standing alone, 
constitute a violation of the Order. In this connection, it 
was noted particularly that no evidence was presented to establish 
that the Complainant *s representatives were denied access to the 
unit employees, or that the Activity*s escort policy was incon­
sistent with any past practice or was based on anti-union 
considerations. Cf. Department of the Navy, Puget Sound Naval 
Shipyard, A/SIMR No. 4̂-1 5.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director*s dismissal of the complaint, 
is denied.

Sincerely,

Dated: November 10, 1975

Attachments

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U n it e d  S t a t e s  D e p a r t m e n t  of L a b o r
L A B O R  M A N A G E M E N T  S E R V IC E S  A D M « N li.  . (A T IO N  

R E G 'O N A U  O F F IC E  

1 4 1 2 0  G A T E W A Y  B U IL D IN G  

3 5 3 5  M A R K E T  S T R E E T

August 12, 1975

PH ILA O ELt'H iA . KA. IOIO-: 
T tLE P H O N E  2 1 5 -3 9 7 -1 1 3 4

I®/
Ms. Katheryn Flucher, President Re: 1143d Air Base Squadron
AFGE/GAIU Council of HQ USAF Locals, U. S. Air Force

AFL-CIO Case No. 22-5963(CA)
759 South Harrison Street 
Arlington, Va. 22204 

(Cert. Mail No. 701764)

Dear Ms. Flucher;

The above-captioned case alleging a violation of Section 19 
of Executive Order 11491, as amended, has been investigated and con­
sidered carefully. It does not appear that further proceedings are 
warranted inasmuch as a reasonable basis for the complaint has not 
been established.

Your complaint alleged'that the Activity violated Section 19(a)(1) 
and (6) of the Executive Order when i t- tn g-rant unescorted
Pentagon building pass for Mr. William E. Martin, Jr., Second Vice Presi­
dent of AFGE Local 1092 so that he could work out of the Council’s office 
in the Pentagon building and assist bargaining unit employees in matters 
related to Executive Order 11491, as amended, and the negotiated agree­
ment.

The Union asserts that the contract provides authority for the 
issuance of an unescorted Pentagon building pass for its non-employee 
representative. The Activity asserts, likewise, that the agreement is 
the authority for barring the issuance of a non-escorted Pentagon building 
pass for non-employee representatives of the Union. No evidence was pre­
sented to support the inference that the refusal to issue the pass desired 
by your organization was for an invidious purpose within the laeaning of 
Section 19(a)(1) cf the Executive Order or that the instant refusal to 
issue the pass was a chan?»e in personnel policies and practices. In 
these circumstances, therefore, I find that, consistent v;ith the Report on 
a Ruling of the Assistant Secretary, Report No. 49 I / ,  there is dis­
agreement over the interpretation of an existing collective bargaining 
agreement v;hich provides a procedure lor resolving a disagreement, and the 
issues should not be considered in the context of an unfair labor practice.

I am, therefore, dismissing the complaint in this matter.
Pursuant to Section 203.7(c) of the Regulations of the Assistant 

Secretary, you may appeal this action by filing a request for review 
^th the Assistant Secretary for Labor-Management Relations. Attention: 
Office of Federal Labor-Management Relations, U. S. Department of Labor, 
Washington, D.C. 20216. A copy of the request for review must be served 
upon this Office and the Respondent. A statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by the 
Asslstiant Secretary not later than the close of business August 27, 1975.

2 .

Sincerely,

Acting Assistant Regional Director
for Labor-Management Services

Enclosure

cc: Colonel Troy G. Alcom 
U, S. Air Force 
1143d Air Base Squadron 
The Pentagon 
Washington, D.C. 20330 

(Cert. Mail No. 701765)

bcc: Dow E. Walker, AD/WAO 
S. Jesse Reuben, 07LMR

Ĵ/ Copy enclosed.
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February 15, 1S72

UNITED STATES DEr:\RTMENT OF LABOR 
ASSISTANT SECRETARY FOR UBCR-MANAGEMENT RELATIONS 

REPORT ON A RUUNG OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 49 

Problem

A request for review was filed seeking reversal of 
the Acting Regional Administrator's dismissal of a complaint 
alleging violations of Section 19(a) of the Executive Order stemming 
from an Activity's refusal to accept a labor organization's inter­
pretation regarding the number of stewards the Activity was required 
to recognize under an existing collective bargaining agreement. The 
evidence indicated a disagreement between the parties over the 
interpretation of the agreement and that the agreement provides a 
grievance and arbitration procedure for resolving such disputes.

U.S. DEPARTMENT OF LABOR
O ff ic e  o f  t h e  A ssist a n t  S e c r e t a r y  

WASHINGTON. D.C. .20210

2-25-76

Mr. Joseph B. Rosenberg 
President
American Federation of Government 
Employees, Local 1923 

Social Security Building 
Room 1-0-21
6U01 Security Boulevard 
Baltimore, Maryland 21235

Re:

652

Social Security Administration 
Baltimore, Maryland 
Case No. 22-6272(aP)

Dear Mr. Rosenberg:
This is in connection with your request for review seeking 

reversal of the Acting Assistant Regional Director's Report and 
Findings on Grievability or Arbitrability in the above-named

It was concluded that where a complaint alleges as an 
unfair labor practice, a disagreement over the interpretation of an 
existing collective bargaining agreement which provides a procedure 
for resolving the disagreement, the Assistant Secretary will not con­
sider the problem in the context of an unfair labor practice but will 
leave the parties to their remedies under their collective bargaining 
agreomcnt.

I find that your request for review was not timely filed 
pursuant to Section 205«6(b) and 202.6(d) of the Assistant 
Secretary’s Regulations. Thus, while you were granted an 
extension of time until November 10, 1975j in which a request 
for review could be received by the Assistant Secretary, your 
request for review, postmarked November 11, 19755 was not 
received timely.

Accordingly, the merits of this matter have not been 
considered and your request for review, seeking reversal of 
the Acting Assistant Regional Director’s Report and Findings 
on Grievability or Arbitrability, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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Ul'ITED STATES DEPARTMENT OF LABOR
LE10?J: THE ASSISTAin: SECRETARY FOR LABOR-MAKAGEM£NT RELATIONS

DEPARTMENT CF HEALTH, EDUCATION AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
BALTIMORE, MARYLAND

Activlty/Respondent

and Case No. 22-6272(AP)
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 

AFL-CIO 
LOCAL 1923

Applicant

REPORT AND FINDING 
ON

GRIEVABILITY OR ARBITRABILITY

Upon an Application for Decision on Grievability or Arbitrability 
having been filed in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed his investigation and finds 
as follows:

The Social Security Administration, Baltimore, Maryland and the 
American Federation of Government Employees (AFGE), Local 1923 are parties to a 
negotiated agreement effective September 24, 1974 through July 1, 1977 covering 
a imit of "All nonsupervisory General Schedule and Wage Grade employees of the 
Social Security Administration Headquarters Bureau and Offices, including 
professionals, in the Baltimore SMSA."

On March 19, 1975, the question of union representation at special 
counseling sessions under Article 15, Section J-2 of the negotiated agreement 
was raised by a unit employee and forwarded to management for clarification.

Mr. Irving Becker, Director of Labor Relations, informed the Union 
on March 24, 1975 that it did not have the right to be present during the

288

Special counseling sessions under Article 15, Section J-2 o f the agree­
ment because those sessions were not "formal discussions" as defined by 
the Assistant Secretary under Section 10(e) of Executive Order 1149^, as 
amended. On April 28, 1975, the parties met and discxissed the issue and, 
or May 2, 1975, Management confirmed that the special counseling sessions 
were not "formal discussions" and the Union had no right to be present.
On May 29, 1975, the Union requested the matter be submitted to arbitration 
under Article 24, Section B of the agreement and, on June 9, 1975, Management 
advised the Union that the issue did not concern the interpretation or 
application of the agreement between the parties but, rather, concerned the 
Interpretation of Section 10(e) of the Executive Order and, therefore, was 
not a proper matter for arbitration.

Article 15, Section J-2 reads in part:

"If an employee has appeared on at least ; 
five best-qualified lists within a 2-year 
period and has not been selected for pro­
motion, he or she will, upon request, receive 
special counseling."

Evidence has revealed that the question raised by the Union concerning 
its rights to attend special counseling sessions under Article 15, Section J-2 of 
the contract does, indeed, involve the interpretation of Section 10(e) of the 
Order and is not appropriate under the arbitration proceedings in the agreement.

Both parties agree, and it is undisputedj that the issue involves the 
interpretation of "formal discussions" under Section 10(e) of the Order which 
states that:

"The labor organization shall be given the 
opportunity to be represented at formal 
discussions between management and employ­
ees or eii5>loyee representatives concerning 
grievances, personnel policies and practices, 
or other matters affecting general working con­
ditions of employees in the unit."

The Union argues that the counseling sessions under Article 15, Sec­
tion J-2 are "formal discussions" and, thus, they have a right to be present 
while the Activity contends that they are not "formal discussions" as defined 
by the Assistant Secretary under Section 10(e) of the Order and union attendance 
is not allowed.

In the application before us for  ̂decision on arbitrability, the Union 
referred to Section 10(e) of the Order as dispositive of the dispute, stating that 
"the type of formal discussion described in Section 10(e) of the Order is of the 
tyje mentioned in Article 6, Section B of this Agreement and clearly intended to 
be held under Article 15, Section J-2." And, further, that "the citation of 
Section 10(e) of the Order is an argument to present to an arbitrator..." Article 6, 
Section B is a reiteration of Section 10(e) of the Order; *

"T̂ e Union shall be given the opportunity to be 
represented at formal discussions between the 
Administration and employees or employee represen­
tatives concerning grievances, personnel policies and 
practices, or other matters affecting general work­ing conditions of employees."



4.

This is further evidence that the issue concerns the definition 
of **formal discussion" as defined by the Assistant Secretary under Sec­
tion 10(e) of the Order and involves an interpretation of the Order by 
the Assistant Secretary,

Thie argument that Article 24, Section B provides for arbitration 
of this dispute is without merit since only matters concerning the interpretation 
or application of the agreement can be arbitrated:

"In addition, either Party may bring to the 
other’s attention a matter of its concern 
over the interpretation or application of 
any provisions of this Agreement."

Article 24, Section H confirms that:

"The Parties understand and agree that the 
arbitration of a grievance, issue or dis­
ciplinary action appeal will extend only to 
the interpretation or application of specific 
provisions in the Agreement."

Issues concerning an interpretation of the Executive Order are not 
subject to arbitration under the terms of the agreement. I find that.the 
counseling sessions under Article 15, Section J-2 are not "formal discussions" 
within the meaning of Section 10(e) of the Order. The Assistant Secretary has 
found that performance interviews and similar counseling sessions between an 
employee and his supervisor are not formal discussions within the purview of 
Section 10(e) of the Order since only that employee was affected by the inter­
view and there are no wider ramifications. V

I find, therefore, that the matter raised by the applicant is neither 
grievable nor arbitrable under the negotiated agreement of the parties.

Pursuant to Section 205.6(b) of the Assistant Secretary's Regulations, 
an aggrieved party may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy served 
upon me and each of the parties to the proceeding and a statement of service 
filed with the request for review.

Svch request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, Washington,
D.C. 20216, not later than the close of business October 24, 1975.

Dated: October 9, 1975 Eugene M. ̂ evine 
Acting Assistant Regional Director 

for Labor-Management Services

Attachment: Service Sheet

"U Social Security Administration, Great Lakes Program Center, Texas Air National 
Guard, A/SLMR No. 336, and Plattsburg Air Force Base. A/SLMR No. 493.
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U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y

W A?K!NG TO N

Mr. James E. 0‘Neill 
Acting Archivist of the United States 
National Archives and Records Service 
8th & Pennsylvania Avenue, N. W. 
Washington, D. C. 20U08

653

Re: National Archives and Records 
Service Administration 

General Services Administration 
Washington, D. C.
Case No. 22-6290(AP)

Dear Mr. 0*Neill:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director*s Report and Findings 
on Grievahility or Arbitrability in the above-named case.

I find that the instant application is procedurally defective 
because it was not filed within 60 days after the final written 
rejection of the grievance was served on the grievant. In this 
regard, see Section 205.2(b) of the Assistant Secretary's Regu­
lations. (^ile Section 205.2(b) indicates that an application 
"... must be filed within sixty (6o) days after service on the 
applicant of a written rejection of its grievance . . it 
was noted that this Section of the Regulations would be applicable 
to the instant situation where the applicant is not the grievant 
as the intent of this Regulation clearly was to provide a specific 
tijme frame for filing an application after the written rejection 
of a grievance.)

Additionally, in reaching the disposition herein it was noted 
that, under Article XTII, Section 5(c) of the negotiated agreement, 
where the Archivist concludes that a grievance is not grievable 
and/or arbitrable, "... the Union shall make no request for 
arbitration without first obtaining from the Assistant Secretary 
of Labor for Labor-Management Relations a decision that the matter 
is appropriate for arbitration." ' No such decision was sought by 
the Union and, therefore, its invoking of arbitration in this 
matter appeared to be inconsistent with the terms of the parties* 
negotiated agreement.

-  2  -

Under all of these circumstances, I find t h a t  dismssa 
of the instant Application for Decision on Grievability or 
Arbitrability is warranted based on untimeliness.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEIIKNT RELATIONS

NATIONAL ARCHIVES AND RECORDS SERVICE 
GENERAL SERVICES ADMINISiRATION

Activity/Applicant
and Case No. 22-6290(AP)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO, LOCAL 2578

Respondent/Labor Organization

The relevant agreement provisions are as follows:
ARTICLE II: EXECUTIVE ORDER REQUIREMENT

In the administration of all matters covered by this 
Agreement, Management and the Union are governed by 
existing or future laws and the regulations of 
appropriate authorities, including policies pet forth 
in the Federal Personnel Manual; by published GSA 
procedures and regulations in existence at the time 
this Agreement is approved; and by subsequently pub­
lished GSA procedures and regulations required by law 
or by the regulations of appropriate authorities, or 
authorized by the terras of a controlling agreement 
at a higher GSA level.
ARTICLE IV: UNION RIGHTS AND OBLIGATIONS

REPORT AND FINDINGS 
ON

GRIEVABILITY OR ARBITRABILITY

Upon an Application for Decision on Grievability or Arbitrability 
having been filed in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed his investigation and 
finds as follows:

On December 26, 1974, the Union filed a grievance alleging, in 
summary, that management’s cancellation of a vacant Supervisory Archivist 
Branch Chief Position on November 28, 1974, and redefining it as a Supervisory 
Publications Sales Specialist and transferring it to the excepted service and 
filling it noncompetitively with someone who had not applied for the original 
posting violated Article II, Article IV, Section 1(b) and Article XVI, Section 1 
of the Agreement because there was no proper cancellation of the initial vacancy; 
because the Local v/as not consulted; because the job description changes were 
not real, because qualified applicants were present; and because such change- 
overs tend to preselection.

By letter dated April 16, 1975, the Activity took the position that 
Article II of the Agreement was not grievable, that the matter was not griev- 
able under Article XVI, Section 1, because position description changes are not 
grievable, however, it agreed that the matter was grievable under Article XVI, 
Section 2.

An arbitrator was selected to hear the grievance and the hearing 
was scheduled for July 24, 1975.

Before the arbitration hearing opened, the Activity advised the 
arbitrator that its position was that the matter was not grievable under the 
negotiated grievance procedure and that it had filed an Application for Decision 
on Grievability or Arbitrability with the Assistant Secretary for Labor-Management 
Relations.

Section 1, Scope of Representation.

b. Management agrees to consult with the Union on 
the formulation of general personnel policies and 
practices and on other matters affecting general 
working conditions within the discretion of Management, 
before implementation. Whenever feasible. Management 
shall give the Union advance notice of one week prior 
to such meetings, and provide general information as 
to the subject(s) of the meetings,
ARTICLE XVI: PROMOTIONS

Section 1, Promotion Plan. Management agrees to select 
employees for promotion in accordance with the GSA Promotion 
Plan (GSA Handbook, OAD P 3630.1, "Employees Appraisal System 
and Promotion Plan"), which is freely available to all 
employees in offices at the branch level and above.
Section 2, Posting of Vacancies.

a. Copies of position vacancy announcements will be posted 
by Management on bulletin boards in a central location in
each NARS-occupied building. Such announcements will be posted 
at least five full working days prior to their closing date. 
Copies of such announcements will be available at the 
Manpower Branch, NARS.

b. Should the Union wish to further publicize vacancy 
announcements for positions in the Unit", it shall be allowed 
to make and post a list of such vacancies on bulletin boards 
in organizational units, subject to procedures approved by 
the Executive Director, NARS.
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ARTICLE XIII: GRIEVANCES

Section 1, Purpose and Coverage. This Article 
provides a procedure, applicable only to the 
Unit, for the consideration of grievances over 
the interpretation or application of this Agree­
ment. This procedure does not cover any other 
matters, including matters for which statutory 
appeals procedures exist. It is the exclusive 
procedure available to Management and the Union 
and to the employees in the unit for resolving' 
such grievances. Should an employee or group of 
employees in the unit choose to be represented by 
or accompanied by a representative, the Union 
shall have the exclusive right to such represen­
tation. However, an employee or group of employees 
in the Unit may present such grievances to Management 
and have them adjusted, without the intervention of 
the Union, as long as the adjustment is not incon­
sistent with the terms of this Agreement, and the 
Union has been given an opportunity to be present 
at the adjustment.

Section 2, Definition. As used in this Article, the 
term "grievance" is defined as a request, written 
and submitted in accord with the provisions of this 
Article, addressed by a member of the Unit, a group 
of such members, and/or the Union to the level of 
Management having the authority to grant relief on 
a matter involving the interpretation or application 
of this Agreement.

ARTICLE XIV: ARBITRATION
Section 1, Criterion. Grievances not settled by 
the procedures prescribed in Article XIII may be sub­
mitted by the Union for arbitration.

With respect to the issue of vjhether the matter is grievable under 
Article II of the Agreement, the Union's position is that alleged violations 
-of the FPM are covered by the Negotiated Grievance Procedure because the 
language in Article II incorporates the policies set forth in the Federal 
Personnel Manual into the Agreement by reference. The Activity's position 
is that the parties never agreed or intended that matters which involve 
the interpretation of the FPM, published Agency policies or regulations 
to be subject to the negotiated grievance procedure and that Article II is 
merely a restatement of Section 12(a) of the Executive Order.

The Union does not even contend chat at the time Article II 
was drafted the parties agreed and intended to make alleged violations 
of the sources cited in the provision subject to the negotiated Grievance 
Procedure. It appears that the Union desires to expand the scope of the 
negotiated grievance procedure to cover these matters and is trying to 
utilize Article II as a vehicle instead of negotiating the matter.

I find that the matter raised by the grievance is not grievable 
under Article II of the Agreement. Article II does not deal v/ith or bestow 
any rights, it simply restates the requirements set forth in Section 12(a) 
of the Executive Order that are applicable to every agreement betv/een an 
agency and a labor organization.

With respect to whether the matter is grievable under Article IV, 
Section 1(b), the Union's position is that in Article IV, Section 1(b) 
management agrees to consult with the union on the formation of general 
personnel policies and practices and other matters affecting general working 
conditions within the discretion of management, before implementation. 
Management violated this Article because it did not consult with the Union 
before changing the position from competitive to excepted service.

The Activity's position is that management has the right under 
Section 11(b) and 12(b) of the Order to cancel one position and to 
establish another, therefore, the matter is non-grievable. The Activity 
also argues that the transfer of a position from the competitive to the 
excepted service does not constitute a change in personnel policies 
or practices which require consultations.

Article IV, Section 1(b) sets forth management's obligation to 
consult with the Union; alleged violations of this Article are grievable 
under the negotiated grievance procedure. I find that the matter involves 
the application and interpretation of Article IV, Section 1(b) and is grievable 
and arbitrable.

With respect to whether the matter is grievable under Article XVI, 
Section 1, both the Activity and the Union agree that alleged violations 
of Article XVI, Section 1, are grievable. However, the Activity argues that 
the provisions of the GSA promotion do not apply to the case because the 
GSA Promotion Plan only covers positions in the competitive service and the 
appointment in this case was made under the excepted authority. In my view, 
alleged violations of Article XVI, Section 1, are grievable. I find that the 
matter, herein, involves the application and interpretation of Article X\a, 
Section 1, and is grievable and arbitrable.

Pursuant to Section 205.6(b) of the Assistant Secretary’s Regulations, 
an aggrieved party may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy served 
upon me and each of the parties to the proceeding and a statement of service 
filed with the request for review.
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Such request must contain a complete statement setting forth 
the facts and reasons upon x̂ hich it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, 
Washington, D.C. 20216, not later than the close of business September 12,
1975.

Dated: August 28, 1975
Kenneth L. Evans 
Assistant Regional Director for 
Labor-Management Services

Attachment: Service Sheet

'
C.,

2-26-76

U.S. DEPARTMENT OF LABOR
O f f i c e  or t h e  a s s i s t a n t  s e c r e t a r y

W ASHINGTON

Mr. KennoUi T. Blaylor*,!'
National Vica-J'vnc.:lo'-•■'a b 
Fifth Dii3tr:lct, federation
of GovGrnmcnt iilniriJoyeor,, AI'"L-CIO 

Went Clint:'*)! Buildinr.j Room 31̂*
23.09 Clinton Avonuf: Wor-.t 
Huntsville, Ala’oariia 39^0')

654

Re: Supervisor of Ghipbuildin^, 
Conversion and Repair, USM 

Department of the Ilavy 
Case No. U2-3056(AP)

Dear Mr. Blaylock.:
I have considered carefully your request for reviev̂  seeking 

reversal of the .̂ iisist-ant Regional Director’s Report nnd Findinr.s 
on Grievability or Arbibrability in the above-named case.

In agreement with the Assistant Regional Director, I find 
that the grievance herein involves the interpretation of the 
SUFSUIRiAX Merit I'rcir.obicn Frograj.'. and of Civil Service Ccrmnission 
Handbook X-118. As t)ie Merit Promotion Program, vfhich incor­
porates standaruG proscribed by the Civil Service Commicsion, 
involves a regulation or policy of a higher authority and as 
questions as to the interpretation^of such higher authority 
ret^lation or policy are specifically excluded from the )ienotiated 
grievance and a rb:.?: rat ion procedure, I find that the instant 
grievance is neithvir gric.vable nor arbitrable under the terms 
of the parties’ negotiated agreement.

Accordingly, yoni- rctiuest for I’eviev;, seeking reversal of the 
Assistant Ke//.iona] I)i?’ector*s Reporb and Finding;, on C.rlovabi] ll,y 
or Arbitrabi}iby, I.f denied.

Sincerely,

Paul J. Fasner, Jr. 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMEIT OP LABOR 

BEPOHE THE ASSISTAIIT SECEETARY FOR LABOR-MAIJAGEMKTT RELATIONS

Mayport Naval Station 
Lepairtment of the Navy 
Mayport, Florida

azid
Activity

Case No. U2-3056(GA)
I«cal 2U53i American Federation 
of Government Qaployees, AFL-CIO

Applicant

REPORT AND FINDINGS
as

i  ARBITRABILITY

Upon an Applicantion for Decision on Arbitrability having been filed pursuant 
to Section 205 of the Regalations of the Assistant Secretary, an investigation 
of the matter has been conducted by the Area Director.
Under all of the circtamstances, including the positions of the parties anH the 
facts revealed by the investigation, I find and conclude as follovrs:
The Application was filed on August 2$, 1975 by Local 2ii53, ^^erican 
Federation of Government Saployees, the exclusive representative, hei'einafrer 
called the Applicant,_l/ The Applicant requests a determina-iion as tc the 
arbitrability of a grievance involving the Acti\Hty's alleged failure to com­
ply with the SLTSmPJAX M<-,rit Promotion Frogram v/hich was, through negotia­
tion, made a puvL of the i:â x>tiated agreement.

On jTine U, 1965 the Applicant was granted exclusive recognition for the 
follo’ving univt

All graded and xmgradc-d ernployeis of the office of the Supervisor 
of Shipbuilding, Conversion and Repair, US!T, Jackson'';llle, includ­
ing those employees of all Resident Inspection offices under the 
cognizance of the Einployer, except I-Ianagement officials, Super­
visors, Professional employees, employees engaged in personnel 
voTk. other than purely clerical.

There are approximately sixty-six (66) employees in the \init. A contract 
effective May 3'1> 1972 for a three-year period is applicable to the unit.
On February 6, 1975 a grievance was filed alleging violation of Article XXI, 
Section 1 of the agreement which states:

The Enq>loyeer agrees to make promotions and details in accordance 
with the SDPSHIPJAX Merit Promotion Program. 2/

2 / The implication in Item 7 is signed by Louis C. D'Amelio who is the 
President of Local 2U53- Item 6 which requires the name of the 
activity, labor organization, employee or group cf employees filing 
the application has the entry "N.A." The Application does not reflect 
that the Aoolicant is in fact a labor organization which is party to 
the agreement as required by 205.1(c) of the regulations. Therefor?, xhe 
Application appears to be improperly filed. However, I am not treating ' 
the Application as fatally defective, especially in liĝ -it of the fact 
that the Activity has not raised an issue concerning D'Amelio's standing 
to file the Application.

2/ The SUPSHIPJAX Merit Promotion Program is the program by which all 
vacancies are filled within the Activity.

The grievance challenged the qualification procedure used to disqualify a 
classification of employees, namely Ship Surveyors, from competitior. for a 
Production Controller, GS-12 position. The grievance requested that the 
backgrowr.d and experience of the four grievants be considered and that they 
be found qualified and rated accordingly.
The grievance appeal was rejected by the Activity on February 21, 1975* It 
asserted that the qualification procedure had been determined in accordance 
with Civil Service Handbook X-1l8. On March 6, 1975 r^resentatives of the 
Activity and the Applicant met to further discuss the issue of the grievance.
On March 12, 1975» the Activity submitted the issue to the Office of Civilian 
Manpower Management (OCMM), Washington, D. C. for an interpretation involving 
the application of Civil Service Commission standards in the matter raised by 
the grievance.
On March 20, 1975 the Activity received a request for arbitration,^ On March 28, 
1975» the Activity responded to the request for arbitration and stated that 
the request should be held in abeyance until receipt of the response frcm 
OCMM.
The Director of OCI^ replied to the request for interpretation by letter of 
April 1, 1975 and May l6, 1975» and advised that it would be inappropriate for 
OCMM to make a determination. The Director advised that OCMM is responsible 
for policy development and implementation and for regulatory interpretation 
and guidance and that it could not make qualification dete2sninations on only 
selected applications under an annoxmceaent. OCKM further stated that it is 
requested to provide advisory opinions on grievances and appeal cases to the 
Secretarial level and to involve the OCiM in individual ratings at the grie­
vance stage could place them in a co35>romising position should such cases on 
appeal reach the Secretarial level.
By letter of June 20, 1975 the Applicant renewed its request for arbitration, 
and on June 27, 1975» the Activity gave its final decision which was consiiored 
by the parties to be the final rejection to arbitrate the issue.
The Activity takes the position that the issue of the qualifications raised by 
the Applicant involves a final decision of ^he Coimanding Officer with no 
further recoiirso available and, at mon'i:, the interpretation of liigher aijithority 
regulations. As such, the Activity contends the icoue is not a matter zb.a.t can 
be resolved by arbitration. Further, the Activity asserts that absent axiy other 
provision in the grievance involving the interpreta-cion or application of the 
agreement, the Application should be dismissed on the basis that (l) the 
Commanding Officer has not only complied with the agreement in this matter but 
exceeded that when he sought interpretation of the OCi-l-l; (2) the Activity com­
plied with the parties' agreement when the Cosmandir^ Officer issued his final 
decision pn the matter; (3) there is no remaining unresolved issue involving 
the interpretation or application of the agreement; and (U) there is no remain­
ing unresolved issue involving the application of policy, law, or regulation 
in the matter.

In further support of its position, the Activity refers to Article XXXII,
Section 2, which states in part:

- 2 -

The request for arbitration was signed by the four grievants, one of 
which is President of the Applicant labor organisation. Article XXXIII 
of the contract bet\̂ een the Activity and the Applicant provides that only 
a party to the agreement may request arbitration. However, no issue was 
raised by the Activity as to the appropriateness of the reruest for 
arbitration in its denial of the arbitration request or at anytime thereafter.
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Should an employee or group of employees in the unit, or the 
parties, initiate a grievance or complaint on matters other 
than the interpretation or application of the Agreement, such 
as those involving interpretation or application of agency 
regulations, regulations or directives of higher authority, or 
matters for which statutory appeals procedures exist, such 
grievances or complaints may be presented under applicable pro­
cedures and shall not be resolved through the procedures estab­
lished in this Article or.Article XXXIII Arbitration.

The contract clearly provides in Article XXI that promotions will be in 
accordance with SHPSEEPJAX Merit Promotion Program, the Merit Promotion Program 
under which all vacancies are filled with the Activity. The Program provides 
among other things in SDPSHIPJAX Merit Promotion Plan 1*, that

The mi^mun qualification standards to be used in determining 
eligibility will be those prescribed by the Civil Service 
Commission in Handbook X-II8. All candidates who meet the 
appropriate standard will ba basically eligible.

JVirther, Article XXXIII, Section 6, provides
It is further agreed and understood that arbitration shall not 
extend to interpretation of the Department of the Navy or higher 
authority regulations or policy or to changes or proposed changes 
in Bepartneiit of the Navy or higher authority regulations or 
policy and that the arbitrator cannot change, modify, alter, 
delete or add to the provisions of the Agreement, such ri^t 
'bein£̂  the prsrogative of the contracting parties, the Employer 
and the Local, only,

I find that the qualifications of the sliip surveyors involves an interpretation 
of the SUPSHT?JA:< Merit Promotion Progran and further an interprotation of Civil 
Service CoinaisGion Handbook X-II8. The 3UPSHIPJAX Ilerit Promotion Progrsa is 
a regulation or clr'ctive of hifjiier authority as defined by Ai'tiole XaXII, 
Section 2 and Article XXXIII, Section 6 of the nê jotiated â r̂pcr-ent. Interpreta­
tion of the SU?C3̂ PJAX Merit Promotion Procran may not be grieved or arbitrated 
under the parolenegotir.xed agreement procedure.
Based on the deteminaxion that the grievance involves an intsrpretation of a 
regulation or directive of higher authority and the parties' agreement excludes 
from the arbitra'ion procedure interpretation of regulations of higher authorit;/-, 
I conclude that the matter is not subject to arbitration under an existing 
agreement.
Pursuant to Section 205.6(b) of the Holes and Regulations of the Assistant 
Secretary, an agp:ievsd party may obtain a review of this finding by filing a 
request for review with the Assistant Secretary with a copy served upon this 
office and each of the parties to the proceeding and a statement of service 
filed %Q.th the request for review.
Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secretary 
for Labor-Ifenagenent Relations, Attention: Office of Federal Labor̂ l̂anagement 
Helatioas, U. S. Department of Labor, 200 Constitution Avenue, IJ. V.,
Washington, D. C. 20216, not later than the close of business December 2, 1975*

LABOR-MANASEMENT SERVICES AmDHSTRATION

- 3 - U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  a s s i s t a n t  s e c r e t a r y

W ASHINGTON

2-26-76

Christopher J. Dietzen, Esq. 
Old National Bank Building 
Suite 708
Spokane, Washington 99201

655

Re: Grand Coulee Project 
Bureau of Reclamation 
Grand Coulee, V/ashington 
Case No. 71-3it76(CA)

Dear Mr. Dietzen:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director*s dismissal of the 
complaint in the above-named case.

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that the pre-complaint charge and the 
complaint in the subject case were not filed timely pursuant to 
Section 203.2 of the Assistant Secretary*s Regulations and, 
consequently, further proceedings in this matter are unwarranted.

Accordingly, and noting that matters raised for the first 
time in a request for review may not be considered by the Assistant 
Secreta^, (see Report on a Ruling No. U6, copy attached) your 
request for review,, seeking reversal of the Assistant Regional 
Director’s dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

Assistant Regional Director

AttachiBent: Service Sheet
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Chrlsto{»li»r J* l̂ ltttzen 
70a Old ̂ atiouAl BaqI 2ulldla« 
Spo^ase, Voshliigton $5201

Dear Kr, Dietsent

ll«; Creŝ  Coula^ Frojact 
€srlsazl C* AtacQ̂ aoo 
Case ao, 71-3476

The above cu&Vi fillcglag vlclaclczns of See clem 19 ef Esccutlvft
Or<Sar 11491, sa tescn4e«i, be« teea ddn£l<Ser«̂  carc Colly*
It uO«« aot that farther 'p r o c ^ d i j i ^ M  «r« varranteiS ln«8i3uc!i «te tbft
eossjî lalĉ t hsff not l êea filed purdsA&t to Scctloa 203,2 of the Scg-
olatlooLS, la tlilc regard it la ellc^e^ tbct thd Cosf*I«lskAnt^6 uon-fidlec-' 
tloa for Jic ft̂ pre:2tic«&hlp poditloxi va® duct. In slgnlfleant ysrt, to « 
C e ro g ik to x y  C 9 ^ s s ^* t rel*t«4 to fcl» i^loa activities 4md trritton fcy bis 
euperiateod^t la hia jier«oi»vol r«cords(« Kotlficatloa of the selections 
to the apprentieeakip f>ro^r&K vaa eada on Sep-t«sl>cr 6, 1974, vkile ttiO 
Irtĵ tftot c}«>ar£$! «nd eos^laiat vere not filod tic-til As^ril lit 1^75* find 
July 11, 1975, r^d|>^tiToly« Ceapl&ls^t*0 cooteetioa ttat t h ^  coTspl&iDt 
is tisaely WeauQo tli« ftca-«el«ctlott and tbo ^.roj^atory co«««]at co:;6tit«t:« 
c^tlauin^ viclatiofin la fou&d to bo vitbout »^rit clnco the&a are eiii£lo, 
isolAted «ad eo^i^lctcd occurrascea* Siocc you bava ottk&itt^ bo cvidenc« 
toet furtls£r Sjîtcsicc-t̂ of di«crisdsmtioa occurred tUdt vould »&!:« this 
eoctfi>lftist Cicely, I flod tbAt tbe ciuirgo axtd the coRplaint vere uctisaly 
t i U 6 .

I aa, thftr<for«. dloalsfllR̂  tl»e corê laitkt la tl*itt setter*
?ur^uwnt to S«6tioc 203.7(c) of th« £esulatioss of the Afi«i»t«!it Secretary 
yo« »ay appeal tbla actloa Ijgr fllic^ a rô <»eat for revicv vith t!i« As«iat* 
ant Secretary asd aervitis a copy o?oa tUis office and the respondents A 
atctfts^t of aarvlec aUould a^oi^^ey tSic req«eat for rcviaw* Su^ raqviost 
Koat contftia a covplato atat«(ts4«vt ax̂ ttiŝ  forth the facta aad roasoas upon 
vbich it itf baaed aad rsttet ba rccaived by tb«L Aaaistnot Secretary for tailor- 
MaaagoacQt R^latSouM^ 9. S. XtepartHcat of Labor, 200 Coeatlttitioa Aveaoe,
9» tf*, Vaablastoo, O. C. 20210, &ot later than th« Cloea of fisaisuhsa on 
October 28, 1$75.
Siac«nhly»

Gordoa K, Byrboldt 
Aaalatanc Sa^io^l Director 
for Lel>or-lCasagafiaat Servicaa

2-26-76

U.S. DEPARTMENT OF LABOR
O f f i c c  o r  T H E  A s s i s t a n t  s e c r e t a r y

W ASHINGTON

Mr. Edwin L, Kess 
Labor Relations Officer 
Social and Rehabilitation Service 
Department of Health, Education aind 
Welfare 

Washington, D. C. 20201

656

Re: Social and Rehabilitation Seir̂ rLce 
Depaiinnent of Health, Education 
and Welfau:e 

Case No. 22-6301(AP)
Dear Mr. Kess:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director *s Report and Findings 
on Grievability or Arbitrability, in the above-named case.

In agreement with the Assistant Regional Director, I find 
that the grievance herein involves a matter concerning the inter­
pretation and. application of the negotiated agreement and is, 
therefore, subject to the grievance and arbitration procedures 
contained therein. In your request for review, you contend 
that the parties did not intend that disputes under the merit 
promotion provision of the agreement were to be subject to the 
negotiated grievance procedure when at issue was a position 
allegedly outside the bargaining unit. I find no evidence to 
support this position. In fact, there is undisputed evidence 
of prior grievance and arbitration proceedings under the 'same 
negotiated procedure participated in by the Activity involving 
issues similar to those involved herein and no contention was made 
in those proceedings that the grievances involved were not subject 
to the negotiated grievance and arbitration procedures.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director's Report and Findings on Griev- 
a-bility or Arbitrability, is denied.

Pursuant to Section 205.12 of the Assistant Secretary's 
Regulations, the parties shall notify the Assistant Regional 
Director for Labor-Management Relations, Labor-Nfenagement 
Services Administration, U. S. Department of Labor, in writing.
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within 30 days from the date of this decision as to what steps 
tove been taken to comply herewith. The Assistant Regional 
E l e c t o r  s_^dress is Room llt-120. Gateway Building, 3535 Market 
btreet, Philadelphia, Pennsylvania 191(A.

Sincerely,

- 2 -
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENX RELATIONS

DEPARTMENT OF HEALTH, EDUCATION AND 
WELFARE

SOCIAL AND REHABILITATION SERVICE

Paul J. Fasser, Jr. 
AssistcLnt Secretary of Labor

Attachment

Activity/Applicant

and Case No. 22-6301(AP)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO 

LOCAL 41

Labor Organization

REPORT AND FINDINGS 
ON

GRIEVABILITY OR ARBITRABILITY

Upon an Application for Decision on Grievability or Arbitrability 
having been filed in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed his investigation and finds 
as follows:

On or about January 17, 1975, an employee of the Activity,
Thomas W. Dennison, filed a grievance over an alleged violation of Article 12 
of the SRS/Local 41 contract. Specifically, the grievance related to the 
nature of the ■filling of the position of Computer Systems Analyst, GS-334-14, 
SRS Announcement AN73-83.

On February 21, 1975, the Activity replied to Dennison informing 
him that the grievance could not be accepted under the negotiated grievance 
procedure inasmuch as the position involved was outside of the bargaining unit. 
The Activity contended that the Department of Health, Education and Welfare 
(DHEW) grievance procedure was the appropriate avenue for the grievance. On 
July 2, 1975, the Activity issued a final rejection of Dennison's grievance. 
FollovrLng this, the instant application was filed bv the Activity on August 5,
1975, requesting that the Assistant Secretary find whether or not the grievance 
was on a matter subject to the grievance procedure provided for in Article 18 
of the General Agreement between the Parties.

The relevant portions of the contract are Articles 12, 18 and 19. 
(Article 1 had also been cited; however, since this Article addresses the 
composition of the unit, I find that the appropriate vehicle for a resolution 
of a question related to it is a Clarification of Unit Petition). The relevant 
portions are quoted, in part, hercalter:
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2. 3.

ARTICLE 12 - Merit Promotion

Section A. The Parties agree that under the Merit 
System the promotion of employees, as well as their 
initial selection is required to be made on the basis 
of merit. A sound promotion program is essential to 
assure that an agency is staffed by the best qualified 
candidates available and to assure that employees have 
an opportunity to develop and advance to their full 
potential according to their capabilities. To this 
end the SRS Merit Promotion Plan developed in con­
sultation with the Union is designed:

1 . to bring to the attention of management on 
a timely basis highly qualified candidates 
from whom to choose;

2 . to give employees an opportunity to receive 
fair and appropriate consideration for higher 
level jobs;

3. to assure the maximum utilization of employees;

4. to provide an incentive ror employees co improve 
their performance and develop their skills, 
knowledge and abilities; and

5. to provide attractive career opportunities for 
employees.

The Employer agrees therefore to promote employees in u fair 
and equitable manner without pre-selection in accordance with 
its Merit Promotion Plan transmitted on September 29, 1972.

Section C. It is important to both Parties that every effort 
be taken to maintain and improve employee understanding of 
promotion policies and procedures. In this connection, the 
Employer agrees to provide a monthly listing of all promotions 
and new hires including the location, .title, code, grade and 
name of the individual hired and/or promoted. Additionally, 
the Parties agree that the Union may designate a qualified 
member to serve on the Qualifications Review Boards. Such 
member must be familiar with the same or related functional 
area of the position to be filled.

Section D. The Employer will consider concurrently outside 
candidates only if a determination has been made that there 
are not enough highly qualified SRS candidates. If an outside 
candidate is selected, the selecting official roust demonstrate 
in writing that the outside candidate is clearly better qualified 
than SRS employees.

Section F. In otuer to reduce employee dissatisfaction 
with the promotion system and to build employee confidence 
in its operation, it is essential that the Union be involved 
in promotion actions to the extent that it may r e a s s u r e  all 
employees that they have received fair and impartial con­
sideration. Not only will the Union’s presence allow employ­
ees to place more assurance in the promotion plan, but it 
should limit the number of formal, protracted inquiries 
required by the filing of formal grievance and equal employ­
ment complaints. With the foregoing in mind, the Parties 
agree that when designated by an employee, the President of 
the Union or his designee will be permitted to post audit 
the records used as a basis for screening and ranking the 
employee. Such records are: the promotion certificate; 
record of awards received; training, experience and educa­
tion records; the position description, selective qualifica- 
t;ion requirements, CSC qualification requirements, record of 
consideration, and the selecting official's statement of his 
r e ^ o n s  for making the selection.

Section G. Disputes arising out of the application of the 
promotion plan shall be processed in accordance with the 
established grievance procedures. Allegations of failure 
to be selected for promotion when proper promotion procedures 
were used (that is, non-selection from among a group of 
properly ranked and certified candidates) is not a basis 
for a formal complaint.

ARTICLE 18 - Procedures for the Adjustment of Grievances

Section A. Purpose - It is recognized that complaints and 
grievances may arise between the Parties or between the Employer 
and any one or more employees concerning the application or 
interpretation of, the provisions contained in this Agreement.

The Parties earnestly desire that these grievances and complaints 
be settled in an orderly, prompt, and equitable manner so that 
the efficiency of the Social and Rehabilitation Service may be 
maintained and the morale of employees not be impaired. Every 
effort will be made by the Parties to settle grievances at the 
lowest level of supervision. The initiation or presentation of 
a grievance by an employee will not cause any reflection on 
his standing with or his loyalty to the Employer.

Section B. Definitions - For the purpose of this Agreement, 
a grievance is defined as a request for relief in ct matter of 
concern arising over the interpretation or application of this 
Agreement. A grievance must be initiated by cmplovc*e(s) covered 
by this Agreement and/or their Union representatives, lliis 
procedure shall be the exclusive procedure to be utlli;?ed in 
adjusLin,^ such grievances and the Union shall bo the only employee 
reprosc-ntative who m̂ iy use this procedure, unless another 
represont.iLive is approvtni in writing by the Union.
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A. 5 .

Section C. Exclusions - Complaints, appeals, and 
grievances on the following matters are excluded from 
the scope of this procedure.

1. Matters which are subject to final adminis­
trative review outside the Social and Rehabilita­
tion Service, under law or regulation of the Civil 
Service Commission, or where statutory appeal 
procedures exist.

2. Issues requiring the interpretation of published 
DHEW and Civil Service Commission policies or 
those issued by appropriate authorities which are 
not within the administrative discretion of the 
Administrator of the Social and Rehabilitation 
Service.

3. Nonselection for promotion, reassignment, or 
detail from a group of properly ranked and cer­
tified candidates.

4. All preliminary warnings or notices or actions which, 
if effected, would become ^ grieva\ ® or would be 
excluded trom this procedure by one or more ejcclusiOAs 
in this Section.

5. Termination of probationary employees and grievances 
filed by employees not in the bargaining unit.

6. A  grievance that is in process or has been processed or 
decided under the DHEW Grievance Procedure, or an 
unfair labor practice complaint filed under Section 19(d) 
of Executive Order 11A91, as amended, arising out of
the same set of facts on which a grievance may be filed 
under this procedure.

7. An action terminating a temporary promotion within
a maximum period of 2 years and returning the employee 
to the position from which he was temporarily promoted 
or reassigning or demoting him to a different position 
that is not at a lower grade or level than the position 
from which he was temporarily promoted.

8. Nonadoption of suggestions; disapprovals of quality 
salary increases, performance awards, or other kinds 
of honorary or discretionary awards.

ARTICLE 19 - Arbitration

Section A. Arbitration will be used to settle unsolved 
grievances processed under the negotiated grievance procedure. 
Either of the Parties to the Agreement may request that 
arbitration be invoked. The use of arbitration shall be 
limited to grievances arising from the interpretation or 
application of the provisions of this Agreement.

Section B. In addition, either Party may bring to the other's 
attention a matter of its concerns over the interpretation 
or application of any provisions of this Agreement. These 
issues on the interpretation and application of the Agreement, 
before being submitted to arbitration, shall be discussed 
informally between the President and/or the Vice President/SRS 
of the Union and the Director of Personnel. Every reasonable 
effort shall be made to resolve the issue. If the issue is 
not resolved, it .may be submitted to arbitration.

The Activity's position is that the grievance involves a position 
outside the bargaining unit and, therefore, a grievance relating to the 
filling of it is not covered by the negotiated grievance procedure. The 
Activity contends that the parties to the contract never intended for actions 
relating to such positions to be covered under the negotiated grievance pro­
cedure. The Activity avers that it has consistently maintained the policy 
that employee grievance arising from the implementation of the provisions 
of Article 12 and the SRS Merit Promotion Plan involving positions outside 
the unit should be processed under the Departmental grievance procedure. Further­
more, the Activity points to Article 12, Section G, and contends that the phrase 
"established grievance procedures" recognizes the availability of the DHEW griev­
ance procedure for bargaining unit employee grievance relating to non-unit 
positions.

The Union in addition to disagreeing that the position involved is 
outside the unit contends that denying bargaining unit employees access to the 
negotiated grievance procedure for grievances relating to non-unit positions 
negates the purposes of the Merit Promotion Plan as cited in Article 12, Section A 
of the contract between the parties. The Union asserts that it was never the 
intent of the parties to restrict the coverage of Article 18 to grievances over 
unit positions and contends that a past practice of permitting grievances over 
non-unit positions under the negotiated grievance procedure exists.

I find that che issue placed before me, i.e., whether a unit employee 
may grieve under the negotiated procedure a promotion action relating to an 
alleged non-unit positionl./is a matter relating to the interpretation of 

Articles 12, 18 and 19 of the agreement between the parties and is, therefore, 
grievable and arbitrable.

I am not ruling on the correctness of the desij^nation of the position 
Involved as that of <x management official in the findings herein.
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6.

Pursuant to Section 205.6(b) of the Assistant Secretary's 
Regulations, an aggrieved party may obtain a review of this finding and 
contemplated action by filing a request for review with the Assistant Secretary 
with a copy served upon me and each of the parties to the proceeding and a 
statement of service filed with the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, Washington,
D.C. 20216, not later than the close of business November 13, 1975.

Dated; October 29, 1975
Kenneth L. Evans 
Assistant Regional Director for 

Labor-Management Services

Attachment: Service Sheet

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON, D.C. 20210

2-26-76

James E. Dumerer, Captain, USAF 
Labor Relations Coimse}
Office of the Staff Judge Advocate 
Sacramento ALC/JA 
McClellan AFB, California

657

Re: Department of the Air Force, 
Headquarters

Sacramento Air Logistics Center (AFLC) 
Case Nos. 70-U610, h6l h , U616,

k6l 7 , 262k, 2623, 2626,
U627, i+658, U659, ^660, 
U661, U663, ii665,
U666, U667, and ii-680

Dear Captain Dumerer:

I have considered carefully the request for review seeking 
reversal of the Assistant Regional Director*s Report and Findings 
on Application for Decision on Grievability or Arbitrability, 
in the above captioned case.

In agreement with the Assistajit Regional Director, ajid based 
on his reasoning, I find that the instant grievances, which raise 
the question .̂̂ ĥether the Activity violated Article XXIV, Section 
1 of the parties' negotiated agreement when it required the 
grievants to use annual leave during a holiday period, is on 
a matter which is subject to the negotiated grievance and. 
arbitration procedure. Moreover, in my view, those grievances- 
which were filed ’•/̂ ithin 15 days of the "occurrence of the 
incident alleged to be a violation of the agreement," —i.e. 
the placing of employees on annual leave during the holidsey 
period - were filed timely within the meaning of Article XVI, 
Section k of the negotiated agreement.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director*s Report and Findings on 
Application for Decision on Grievability or Arbitrabilitv is 
denied. ’

Pursuant to Section 205.12 of the Assistant Secretary's 
Regulations, the parties shall notify the Assistant Regional 
Director for Labor-Management Services, U. S. Department of
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Labor in vjriting, 30 days from the date of this decision as 
to what steps have been taken to comply herewith. The Assistant 
Regional Director*s address is, Room 906l, Federal Office 
Building, U50 Golden Gate Avenue, San Francisco, California 9*+102.

Sincerely,

- 2 -

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

LAB01l-Mc\iNAGl>Mi:NT SERVICIiS .-\OMINrSTRATION
■ SAN FRANCISCO REGION

DEPARl'MENT OF THE AIR FORCE 
HEADQUARTERS SACRiVMENTO AIR LOGISTICS 

CENTER (AFLC)
-ACTIVITY

-AND-

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 1857, AFL-CIO

-APPLICANT

CASE NOS. 70-4610, 4614, 4615, 
4616, 4617, 4624, 4625, 4626, 
4627, 4658, 4659, 4660, 4661, 
4663, 4664, 4665, 4666, 4667, 
4680

REPORT AND FINDINGS

ON

APPLICATION FOR DECISION ON GRIEVABILITY OR ARBITRABILITY

The American Federation of Government Employees, AFL-CIO, Local 1857, herein 
called Che Applicant, filed 19 applications under Section 205 of the Rules and 
Regulations of the Assistant Secretary requesting a decision as to whether 
certain grievances are on a matter subject to the grievance and arbitration 
procedures in an existing agreement.— The undersigned has caused an investi­
gation of the facts to be made and finds as follows;

The Applicant is the exclusive representative of three collective bargaining 
units of employees at McClellan Air Force Base, herein called the Activity, 
consisting of all non-supervisory class act employees, all non-supervisory 
wage board employees, and non-supervisory employees in the Reproduction 
Branch.

From each of these units are excluded management officials, supervisors, 
guards, employees engaged in civilian personnel work other than those in a 
purely clerical capacity, professional employees, temporary employees 
liolding appointments for one year or less, and employees in other specified 
bargaining units. The parties executed one coUective bargaining agreement 
on December 11, 1972, covering the employees in all three units, which was 
in effect at the time the grievances were filed.

\J A total of 397 grievances were filed by individual employees and tne 
Applicant concerning the same set of circumstances and alleging the 
same violations of the negotiated agreement. Since the issues raised 
by the 19 applications are the same Cor each case, these cases are 
consolidated for the purposes of this Report and Findings.
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McClcllan Air Force Base is a subordinate base of the Air Force Logistics Command 
(AFLC), which is headquartered at Wright-Patterson Air Force Base, Ohio. The 
facts, which are not in dispute, indicate that on February 16, 1974, AFLC informed 
the Activity that AFLC activities would operate under a minimum v/orkload schedule 
from December 21, 1974, through January 1, 1975. Subsequently, the Activity noti­
fied the Applicant of the planned workload curtailment which would necessitate 
many employees taking six days of annual leave during this period. In a letter 
dated April 2, 1974, the Applicant expressed concern over the impact this plan 
might have on employees with limited seniority and urged that the Activity's 
former policy of liberally granting leave during the holiday season by operating 
with a definitely contracted workload be followed again. Thereafter the Activi­
ty formulated its plans to reduce operations, issuing instructions on implemen­
tation of the plans to its supervisors and reminding employees to save six days 
of annual leave. During the week of December 16, 1975, the Activity notified 
the employees who were to be scheduled for annual leave during the holiday 
period.

Upon returning to work after the holidays, certain of the employees and the 
Applicant filed grievances over the employees' having been required to take 
annual leave when they had not requested it, Tlie grievances allege a viola­
tion of Article XXIV Section 1 of the negotiated agreement, which provides:

It is mutually agreed that annual leave is a right of the employee.
However, the determination as to the time and amount of annual leave 
granted at any specific time is the responsibility of the employee's 
immediate supervisor.

Article XVI of the agreement contains the grievance and arbitration proce­
dures. Section 4, Step 1 provides> in pertinent part:

A grievance, to be pursued under this negotiated procedure, must 
be presented to an employee's immediate supervisor or to-the low­
est level of supervision having authority to grant the remedy 
being requested. The presentation may^be oral and must be pre­
sented by an employee or the Union within 15 work days after 
receipt of the notice of the action, or occurrence of the inci­
dent alleged to be in violation of this agreement . . .

All grievances were filed at the Commander level because it \5as considered 
the lowest level of management with authority to grant the requested remedy.
Each grievance was rejected by the Activity on the grounds that they were 
untimely filed because the employees and the Applicant had been "notified' 
of the prpposed Holiday Curtailment Program as early as February and March 
of 1974>; and because there’was no violation of the negotiated agreement 
or of any regulation.

With respect to the timeliness issue raised by the Activity's rejection, 
the Applicant asserts that the Activity's policy as to which individuals 
would be required to take leave was not finalized until mid-December and 
that the particular employees who were actually required to take leave 
were not notified until the week preceding the holiday leave period.

Thus, the Applicant argues that "notice of the action" within the meaning

- 2 -

o f  Article :<VI, Section 4 did not occur until the week of December 16, 1974. 
Moreover, the Applicant contends that Article XVI, Section 4 explicitly pro­
vides for the filing of a grievance within 15 days f r o m  the " o c c u r r e n c e  o f  

the incident alleged to be in violation o f  this agreement," and that the in­
cident being grieved occurred at the time the employees v;ere not allowed to 
work.

The Activity contends that its intent in proposing during negotiations the 
adoption of Article XVI, Section 4, as eventually incorporated by agreement 
of the parties, was to establish that the grievance filing period for an 
alleged contract violation can begin to run either from the occurrence of 
an incident or the notice of the action, whichever first affords the employ­
ee an opportunity to learn of management's action or inaction. Applying 
this ration:.le to the instant case, the Activity asserts that the computa­
tion period for defining the timeliness of the grievances commences as of 
its February, 1974 , notice of the action to be taken during the holiday 
curtailment period.

llie Applicant, while in apparent agreement with respect to the general in­
tent of Article XVI, Section 4, argues that a notice of an action to be 
taken at some future date as was given by the Activity, is to be distinguished 
from notice given that an action has been taken, which it asserts is the 
meaning to be given this provision of the agreement.

It is the view of the undersigned that it is not necessary to reconcile the 
differing interpretations given by the parties to Article XVI, Section 4 
of the negotiated agreement since the action being grieved is the selection 
and requirement of certain employees for forced leave-taking, rather than an 
announcement by the Activity that such selection would in futura be made.
In this regard, it is noted that all employees were not to be adversely 
affected by this announced policy and, therefore, there was no basis for 
the filing of the grievances herein until the selection of employees was 
made. In these circumstances, and since the grievances were filed with­
in 15 days of the notice of action (i.e., identification of employees 
selected for forced annual leave-taking), I find that the grievances 
were timely filed. 7J

The Activity, additionally, contends that the grievance should be found 
non-grievable nor arbitrable because no violation of the agreement occurred 

and because there is regulatory support for the action which w ^  taken.

I J It is noted that the grievance of employee Wilfred Ortez (Case No. 70- 
46S0) was filed on January 24, 1975, which was more than 15 work days 
from the end of the forced leave period. However, the Activity's re­
jection of this grievance was based solely on the same grounds as 
those given in all the other grievances, and the Activity did not 
raise this issue in its position filed with the Department of Labor, 
as an additional basis for finding the grievance untimely filed. As 
a general proposition, parties are expected to comply with the techni­
cal requirements of the grievance procedure. How Arbitration Works, 
Third Kdition, Elkouri and Elkouri, p. 114. Since the Activity did 
not reject the gricvaitcc on the basis of its having been filed more 
than 15 work days from the end of the forced leave period, I find that 
the Activity is estopped from now raising this issue and the grievance 
must be accpeted as timely.

- 3 -
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Specifically, the Activltiy asserts thr.t Article XXIV, Section 1, r.upra reserves 
to- ‘.r.rinagcment; the determination as to when an empLoyee will use nnnual leave.
Tl\e Activity also cites Air Force Regulation 40-630, dated September 27, 1971, 
and rcderal Personnel Manual Chapter 630, Subchapter 3, paragraph 3-4(b)l as 
further grounds that management retains control over the period of time in 
which an employee can use accumulated annual leave.

It is the opinion of the undersigned that these arguments advanced by the Acti­
vity iis to its authority to require employees to take annual leave go to the sub- 
stiince of the issues in the grievances and that these issues are more appro­
priately resolved by an arbitrator, providing the grievances are determined to 

be arbitrable.

However, this is not to say the negotiated agreement is to be viewed in vncuo; 
rather, consideration must be given to relevant statutory provisions, the 
Order, and regulations. Department of the Nav>y, Naval Ammunition Depot, Crane, 
Indiana, FLRC cb. 74A-19. In this regard, there is no contention nor does it 
appear that the parties are foreclosed by statutory or regulatory requirements 
or by the Order from including in a negotiated agreement matters relating to 
annual leave. Moreover, the Activity does not allege, nor does it appear, 
that the negotiated provisions are contrary to existing regulations.

In these circumstances, the undersigned concludes that the grievances are 
on matters properly covered by the agreement and, accordingly, are subject 
to the negotiated grievance and arbitration procedures. 3/

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, 
a party may a review of these findings by filing a request for review
with the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, 200 Constitu­
tion Avenue, N.W., Washington, D.C. 20210. A copy of the request must be 
served on this office and the other party. A staterient of service should 
accompany the requesc for review. The request must contain a complete state­
ment setting forth the facts and reasons upon which it is based and must be 
received by the Assistant Secretary not later than the close of business on 
July 29, 1975.

Dated: July 16, 1975

Labor-Management Services Administration

Cordon M. Byrholdt, Assistant Regional 
Director, San Francisco Region, USDOL 

450 Golden Gate Avenue, Room 9061 
San Francisco, California 94102

3_/ Although not raised by the Activity, I note that Article XVI, Section 2a 
of the agreement provides that "questions involving the interpretation of pub­
lished agency reulations . .or regulations of appropriate authorities outside 
the agency shall not be subject to the negotiated grievance procedure . . . "  
Ilowover, I find there are no restrictions in this section on questions involving 
the npplication of such regulations nor to the consideration of such regulations 
during the processing of grievances which do not call for their interpretation.
Tlie grievances here are not concerned with the manner in which the Activity deter­
mined the meaning of the regulations governing leave, but instead question the 
manner in which the Activity applied them. Therefore, it is concluded that this 
stibsection of the agreement does not preclude processing the grievances under 
the negotiated grievance p^;ocedure.

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON. DC. 20210

2-26-76

Ms. Janet Cooper 
Legal Department 
National Federation of Federal 

Employees 
1016 l6th Street, N. W. 
Washington, D. C. 20036

Re:

658

Department of Transportation, 
U. S. Coast Guard 
Washington, D. C.
Case Ho. 22-6296(CA)

Dear Ms. Cooper:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-captioned case.

In agreement with the Assistant Regional Director, and 
based on his reasoning, I find that a reasonable basis for the 
complaint has not been established and that, consequently, 
further proceedings in this matter are unwarranted. Thus, in 
my view, the Complainant did not present sufficient evidence 
to establish a reasonable basis for the allegation that the 
Respondent had exceeded its Section 15 approval authority or 
that the exercise of such authority was in bad faith.

Accordingly, your request for review, seeking reversal 
of the Assistant Regional Director's decision in the instant 
case, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

-  4  -
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U N iTC r\ S t a t e s  D e p a r t m e n t  o f  LAb'PR
t^ Q O R  M A N A G EM EN T SERVIC ES A D M IN IS T R A T IO N  

REG IO N A L O FFIC E  
14! 2 0  GATCV. AY 9 U IL D IN G  

3 5 3 3  MARKET STREET

PHILAOCUPHIA. FA. I B I0 4  
tlLC PM O N C  2 t 3 . 3 9 7 . l l 3 4

September 12, 1975

U, S. Coast Guard 
Case No. 22-6296(CA)

Ms. Janet Cooper Re:
Staff Attorney 
National Federation of Federal Employees 
1737 H Street, NW 
Washington, D.C. 20006 

(Cert. Mail No. 701848)

Dear Ms. Cooper:

The above-captioned case alleging a violation of Executive Order 
11491, as amended, has been investigated and considered carefully. It 
does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established.

You allege that the Respondent violated Sections 19(a)(1) and (6) 
of the Order when, on February 24, 1975, it disapproved Article III,
Sections 1(6) and 2; Article XIV, Section 2; and Article XX, Section 2 
of the Agreement between the U. S. Coast Guard Base, Miami Beach and 
NFFE, Local 1485. You contend that the Respondent exceeded the scope of 
the review authority of Section 15 of the Order and was -attempting to 
rewirte the contract in accordance with its own views.

The investigation has established that the NFFE, Local 1485, and 
the U. S. Coast Guard Base, Miami Beach, negotiated and signed an Agreement 
and submitted it to the Commandant, U. S. Coast Guard, which has been dele­
gated Section 15 review authority by the Secretary of Transportation, for 
approval on November 11, 1974.

By letter dated February 24, 1975, the Respondent advised that it 
was disapproving Article III, Sections 1(6) and 2 because the use of the 
term *'The Director of the Agency" was inconsistent with the definition of 
Agency set forth in Section 2 of the Order; it was disapproving Article XIV, 
Section 2 because it would be a violation of Sections 19(a) and 20 of the 
Order to afford representatives of the union official time to orientate 
new employees to the purposes, goals and achievements of the union; and that 
it was disapproving Article XX, Section 2 because it was not in conformity 
with Section 13(a) of the Order which requires that the negotiated pro­
cedures must be the exclusive procedure not just the "sole negotiated" 

procedure for resolving grievances.

2 .

You contend that the Respcr-dent is attempting to rewrite the 
Agreement in accordance with its own views, however, the evidence pre­
sented reveals that the Respondent refused to approve the provisions in 
dispute because they were not in conformity with the Order.

It is clear from precedent decisions that, under Section 15 of 
the Order, an Agency has the authority to disapprove a provision of an 
agreement if it is not in conformity with the Executive Order.1/
R e s p o n d e n t a c t i o n s  are within the scope of Section 15 review authority. 
There is no evidence that the Agency*s invocation and use of the authority 
granted by Section 15 was in bad faith or that the reasons it cited for 
disapproving the portions of the proposed contract were ambigious.

Moreover, if a union disagrees with an Agency’s determination under 
Section 15, the proper avenue of appeal is to the Federal Labor Relations 
Council under the procedures set forth in 11(c) of the Order. The issue 
may not be raised under the unfair labor practice complaint procedure of 
the Order.

In any event, further proceedings with regard to the Section 19(a)(6) 
allegation against the U. S. Coast Guard are unwarranted. The objection to 
meet and confer under Section 11 of the Order applies only in the context 
of the exclusive bargaining relationship between the exclusive representative 
and the Activity or Agency which has accorded exclusive recognition. In this 
regard, I note that the S. Coast Guard Base, Miaaii Beach, is a party to 
the proposed contract and not the U. S. Coast Guard.

You have not established a reasonable basis that a 19(a)(1) or (6) 
violation has occurred.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 208.(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, Washington, 
D.C. 20216. A copy of the.request for review must be served upon this Office 
and the Respondent. A statement o -p service should accompany the request for 
review.

U  Local 174, American Federation of Technical Engineers, AFL-CIO, and
Subships, USN, 11th Naval District, San Diego, Callformla. FLRC N o . 71A-49 
(June 29, 1973) and United States Department of Agriculture and Agriculture 
Research Service, A/LLMR No. 519. ----------------- -----------
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3.

S*j2h request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by 
the Assistant Secretary not later than the close of business September 29, 
1975 •

nneth L. Evans 
Assistant Regional Director for 

Labor-Management Services

cc: Rear Admiral R. W. Durfey 
Chief, Office of Personnel 
U. S. Coast Guard (G-PC-1/62) 
400 Seventh Street, SW 
Washington, D.C. 20590 

(Cert. Mail No. 701849)

bcc: S. Jesse Reuben, OFLMR 
Oow Walker, AD/WAO

U.S. DEPARTMENT OF LABOR
O f fic i : o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON. D.C. 20210 

2-27-76

Ms, Marie C. Brogan 
President, National Federation of 

Federal Employees, Local 1001 
P. 0. Box 1935
Vandenberg Air Force Base, California 93^37

659

Re: Department of the Air Force 
Vandenberg Air Force Base 
Vandenberg, California 
Case No. 72-5i^-15(CA)

Dear Ms. Brogan:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director*s dismissal of the 
complaint in the above-captioned case. In agreement with the 
Assistant Regional Director, I find that the instant complaint 
was not filed timely in accordance with Section 203.2(b)(3) 
of the Regulations.

In your request for review, you suggest that the dismissal 
is based on "the wrong assumption that the act complained about 
occurred in August 197^.” You base your argument on the fact 
that your complaint vrould have been timely as regards an event 
which occurred on October 17, 197^. I find, however, that the 
gravamen of the alleged unfair labor practice herein concerns 
an event which occurred in August 197^ and that, therefore, 
for timeliness purposes that date is determinative. Under these 
circumstances, I agree with the Assistant Regional Director's 
conclusion that the instant complaint is untimely.

Accordingly, your request for review seeking reversal of 
the Assistant Regional Director’s findings, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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September 23, 1975

Ms. Marie C. Brogaa 
Precldent, National Federation of 

Federal Enployees, Local 1001 
P, 0. Box 1935 
Vandenberg APB, CA 93437

Dear He. Brogaa:

Ee; Vandeaberg AFB, SAKTEC 
MFFE, Local 1001 
Case So, 72-5^15

The above captioned case allei^^g a violation of Executive Order 11A91, as 
aiaended, has been considered carcfully*

It does not appear that further proceedings are warranted inasiwich as the 
complaint was not filed tiaaely in accordance i/ith Section 203.2(b)(3) of 
the regulations of the Assistant Secretary- In this regard, I noted that 
the admitted unilateral action by the Activity occurred in August, 1974, 
a date in excess of nine months prior to the July 14, 1375, filing date of 
the instant coaplaint.

I ata, therefore, disnsissing the coiaplaint in this matter*

Pursu<int to Section 203.7(c) of the PJegulations of the Assistant Secretary 
you may appeal this action by filing a request for review iTith the Assist­
ant Secretary and serving a copy upon this office and the respondent. A 
statement of service should accosipany the request for review.

S»3ch request laust contain o complete statement setting forth the facts and 
reasons upon whicli it is based and must ba received by the Assistant Secre­
tary for Labor^.M&nageiaenc Relations, U. S. Department of Labor, 200 Consti­
tution Avenue, II.W., Washington, D.C. 20210, not later than the close of 
business on October 8 , 1975.'

Sincerely,

2-27-76

U.S. DEPARTMENT OF LABOR
O F T IC C  O F  T H E  A S S IS T A N T  SCCRETTAflY

W A SH IN G TO N

6 6 0

Mr. Richard E. Fitzgerald 
7823 East Uth Street 
Tulsa, Oklahoma 7^112

Re: National Federation of Federal 
Employees, Local II6 

(Bureau of Indian Affairs) 
Wyandotte, Oklahoma 
Case No. 63-5996(cX))

Dear Mr. Fitzgerald:

I have considered carefully your request for review, 
seeking reversal of the Assistant Regional Director's dismissal 
of the complaint in the above-named case, alleging violation of 
Section 19(h)(l) of Executive Order IIU9I, as amended.

In agreement with the Assistant Regional Director, and 
based on his reasoning, I find that further proceedings in 
this matter are un̂ »’arranted in that the instant complaint was 
not timely filed.

Accordingly, your request for review, seeking reversal 
of the Assistant Regional Director"s dismissal of the complaint, 
is denied.

Sincerely,

Gordon M. Byrholdt 
Assistant Region**'* Director 
for Labor-Manage»ent Services

Paul J. Fasser, Jr. 
Assistant Secretary of Labor
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U. s. DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION  

911 WALNUT STREET -  ROOM 2200

816-374^131 O fM c* of 
T h t  R ational A d m ln litn to r

Kansu City, Missouri 64106

Novemoer 7, 1975

Mr, Hichard E. Fitzgerald 
7823 EsLSt Uth Street 
Tulsa, Oklahoma 7U112

Bear Mr. Fitzgerald:

In reply refer to: 63-5996(00) 
ITFFE Local Union 116, Ind./ 
Richard E. Fitzgerald

Certified Mail i!̂ 20l8lf0

■q,'

The above-captioned case alleging a violation of Section 19(b)(1) 
of Executive Order 11i;91> as amended, has been investigated and 
considered carefully.

It does not appear that further proceedings are warranted inasmuch 
as the complaint has not been timely filed pursuant to Section 203.2 
of 'the Regiolations in that the memorandum identified by you as the 
letter of charges is dated July 12, 197U- Tour complaint in this 
matter is dated July I8, 1975r and therefore does not meet the 
timeliness requirements of the above-cited section of the Regulations.

Additionally, the memorandun dated July 12, 197U» identified by you as 
the letter of charges does not meet the requirements of Section 203.2 
of the Regulations of the Assistant Secretary in that the memorandum 
does not contain a clear and concise statement 01 the facts constituting 
the unfair labor practice. The above memorandum appears to pertain to 
a Grievance Reconsideration pertaining to employee Glen \Vhaeler.

I am, therefore, dismissiug the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the respondent. A  statement of service shoiild accon^any the request 
for review.

Such a request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretaz:y for Labor-Nanagement Relations, TT. S. Department of Labor, 
Attention: Office of Labor-Management Relations, Washington, D, C. 20210, 
not later than close of business November 2k̂  1975-

Sinc^?siy^ yours,

" C T r i S ^ .  EEXDUGH 
Assistant Regional Director 
for Labor I'lanagement Servic

2-27-76

U.S. DEPARTMENT OF LABOR
O f t i c c  o f  t h e  A s s i s t a n t  s k c r c t a r y

W ASHINGTON

Mr. Williajn F. Crowell 
Attorney-at-Law 
Room 501
610 Sixteenth Street 
Oakland, California 9^612

6 6 1

Re: Navy Exchange
U. S. Naval Air Station 
Alameda, California 
Case No. 70-^979(GA)

Dear Mr. Crowell:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director’s Report and Findings 
on Arbitrability in the above-named case.

I find, in agreement with the Assistant Regional Director, 
that the instant Application, involving a grievance concerning 
a reduction in hours vrarked by certain employees of the Activity, 
has been rendered moot by the Activity’s agreement to arbitrate 
the matter. In my view, the issue concerning the arbitrability 
of the instant grievance was rendered moot when the Activity 
agreed to submit the matter to advisory arbitration pursuant to 
the terms of the parties’ negotiated agreement. In reaching 
this conclusion, I find .that yo\ar contention that the Activity 
has not agreed to arbitrate the grievance is not supported by 
the evidence adduced during the investigation. Thus, in my view, 
the only remaining issue, concerning which employees are covered 
by the grievance, involves the scope of any potential remedy herein 
and, consequently, is a matter for decision by the arbitrator 
rather than by the Assistant Secretary.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director’s Report and Findings on 
Arbitrability, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

DEPARTMENT OF THE NAVY
NAVY EXCHANGE
ALAMEDA NAVAL. AIR STATION

-ACTIVITY

-AND-

LAUNDRY, DRY-CLEANING AND 
GOVERNMENT SERVICES UNION 
LOCAL 3, AFL-CIO

-APPLICANT

CASE NO. 70-4979

REPORT AND FINDINGS 

ON

ARBITRABILITY

Under an application for decision on arbitrability duly filed under Section 6(a)(5) 
of Executive Order 11491, as amended, an investigation of the matter has been con­
ducted by the Area Director.

Under all of the circumstances, including the positions of the parties and the facts 
revealed by the investigation, I find and conclude a's follows:

On August 19, 1975, the Laundry, Dry-cleaning, and Government Services Union, Local 3, 
AFL-CIO (herein called the Applicant) filed an application for decision on arbitrabil­
ity of a grievance filed under the negotiated grievance and arbitration procedures of 
an existing negotiated agreement. The grievance concerned the reduction of hours of 
permanent full-time employees in department H-8 of the Navy Exchange, U. S. Naval Air 
Station, Alameda. California, herein called the Activity.

The Applicant is the exclusive representative of all. non-appropriated fund employees 
of the Navy Exchange, Naval Air Station, Alameda; excluding professional employees, 
employees of the Enlisted Men's Club, supervisors, management officials, guards, con­
fidential employees and employees engaged in personnel work in other than a purely 
clerical capacity. The Applicant and Activity are parties to a current negotiated 
agreement signed on February 25, 1975, which became effective July 1, 1975. The 
previous agreement between the parties was effective from November 2, 1973 to July 1, 

1975.

On- July* b, 1975, the Applicant filed a grievance concerning the reduction by the 
Activity of the hours of permanent employees. The grievance was limited to perma­
nent employees, of the H-8 Department of the Navy Exchange, Naval Air Station, Alameda. 
On July 22, 1975, the Activity, while asserting that the reduction was a management 
prerogative, informed the Applicant that these employees would be restored to a 40- 
hour work week tentatively effective August 27  ̂ 1975.

On July 28, 1975, the Applicant requested that Advisory Arbitration be held on the 
matter pursuant to Article XIX of the negotiated agreement. The Activity on August 
1975, rejected the request for arbitration on the grounds the reduction in hours was 
not an arbitrable issue since it was a right reserved to Management. Subsequently, 
the Applicant timely filed the instant application.

In its initial response to the Application, the Activity reiterated its original posi­
tion that the grievance was not arbitrable but, on September 26, 1975, the Activity 
agreed to consider advisory arbitration. During this period, a 40 hour work week was 
restored to H-8 department personnel, but a reduction in hours was instituted in other 
Navy Exchange units represented by the Applicant.

In October 1975, the parties met to discuss a settlement of the situation but could 
not reach agreement. At that time, the Applicant contended that the instant grievance 
applied to all departments at the Alameda Naval Air Station as well as other units of 
the Navy Exchange represented by the Applicant at Oak Knoll Hospital Navy Exchange, 
Treasure Island Navy Exchange, Concord Weapons Depot Navy Exchange and the Naval Air 
Station, Alameda Warehouse Navy Exchange. The Applicant, noting that the hours of the 
K-8 uepaitmeut employees had been restored, would not agree to arbitrate that limited 
issue since employees in the other units represented^it were experiencing a similar 
reduction in hours. As a consequence, the Applicant seeks to arbitrate the reductions 

in hours of all affected employees.

The Activity agreed to arbitrate the issue of reduction in hours limited to what it 
considered the scope of the grievance; i.e.: H-8 department employees at the Naval 
Air Station Navy Exchange, Alameda.

At this juncture, the Applicant requested the Assistant Secretary to decide the issue 
of arbitrability as it applied generally to the issue of hours reduction of all employ­
ees of the above units, each of which has a separate negotiated agreement.

The Activity contends there is no longer a question of *grievability or arbitrability 
within the meaning of the Order. The Activity asserts that any remaining differences 
between the parties should be handled as provided for in their negotiated agreement 
since the arbitrability of the reduction in hours has been agreed to by both parties 
and it is only the scope of the grievance as to which employees should be covered 
that is in question.

The negotiated agreemenc covering the non-appr'^priated fund employees of the Navy 
Exchange, Naval Air Station, Alameda provides in pertinent part:

Article IX

Hours of Work

Section 1. The basic work week for full time employees 
will normally be forty (40) hours, exclusive of meal 
times. This basic work week normally will be divided 
into five 8-hour days, exclusive of meal times.

- 2 -
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Grievance Procedure

Section 1. This article Is Intended to provide an orderly 
and sole procedure for the processing of grievance (sic) of 
the parties and unit employees . . . Grievances, to be pro­
cessed under this article, shall pertain only to the inter­
pretation or application of express provisions of this agree­
ment . . .

Article XIX

Advisory Arbitration

Section 2 . . .(T)he Parties . . . shall meet for the ouroose 
of endeavoring to agree on the selection of an arbitrator 
and to draw up an Agreement to arbitrate (sic). The Agreement 
to Arbitrate shall contain a statement of the specific section 

negotiated contract to which the arbitration process 
shall refer, together with a brief statement of the issues in­
volved and each Party’s position in respect to these disputed 
issues. It is understood that the Arbitrator shall render an 
award limi-fced to the specific issues as presented by the Agree­
ment to Arbitrate, and shall not have the authority to change 
or modify this negotiated Agreement . . .

Section 3. If the Parties cannot agree on which section of 
this negotiated Agreement is to be referenced in the Agree­
ment to Arbitrate, then each Party shall state the section :|.t 
thinks appropriate, together with its reasons for so thinking 
and the Arlbitrator, shall decide during the course of the 
arbitration proceedings which section is’appropriate or appli­
cable . . .

The undersigned notes that the grievance, as filed, alleges a violation of Article IX^ 
Section 1 of the negotiated-agreement or. behalf of employees in Department H-8. Folic 
ing extended negotiations, the Activity agreed to arbitrate the issues raised in the 
grievance with respect to the Department H-8 employees. However, the Activity has 
rejected Applicant's present contention, which was articulated subsequent to the filir 
of this Application, that the arbitrator should decide not only the issues raised in 
the Instant grievance but, also, similar Issues affecting employees working in other 
units covered by separate negotiated agreements.

As the undersigned views the negotiated agreement, the Parties have agreed in Article 
XIX, Section 2 that if they are unable to agree on a joint submission of the issues 
to be placed before the arbitrator, as has occurred in the instant situation, the arbi 
trator shall determine the issue or issues to be heard. Notwithstanding the acquiese 
of the Activity in arbitrating the Issues as framed in the grievance as originally 
filed, the Applicant does not look to the provisions of Article XIX, Section 2 to 
resolve their differing views as to the scope of the grievance but, rather, requests 
the Assistant Secretary to make this-determination.

Article XVIII

-3-

It is the opinion of the undersigned that such request by the Applicant is inappropri­
ate since there is no agreement by the Parties, as contemplated in Section 13(d) of 
the Order, that this question be decided by the Assistant Secretary.

In view of the foregoing, I find that the application for a decision on the arbitra­
bility of the instant grievance has been rendered moot since the Activity has agreed 
to arbitrate the grievance.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, an aggriev 
party may obtain a review of this action by filing <i request for review with the Assis 
ant Secretary for Labor-Management Relations, Attention: Office of Federal Labor-Mana 
ment Relations, U. S, Department of Labor, 200 Constitution Avenue, N.W., Washington, 
D.C. 20210. A copy of the request for. review must be served on the undersigned Region. 
Administrator as well as the other parties. A statement of such service should accom­
pany the request for review. The request must contain a complete statement setting 
forth the facts and reasons upon which-it is based and must be received by the Assist­
ant Secretary not later than the close of business December 26, 1975.

LABOR-MANAGEMENT SERVICES ADMINISTRATIC

GOICDGM M. BYPJIOLD'f T  
Regional Administrator 
Labor-Management Services Administratio 
San Franciso Region 
9061 Federal Office Building 
450 Golden Gate Avenue 
San Francisco, CA 94102

Dated: December 10, 1975

-4-
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2-27-76

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

Mr, George Tilton 
Associate General Counsel 
National Federation of Federal 

Employees 
1010 16th Street, No W. 
Washington, D. C. 20036

662

Re: Massachusetts Army National 
Guard

Boston, Massachusetts 
Case No. 31-9178(CA)

Dear Mr, Tilton;

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-named case alleging violation of Section 
19(a)(1) and (6) of Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that further proceedings in this matter 
are unwarranted. Thus, in my view, the evidence does not establish 
that the February 11, 1975, "counselling session'' involved herein 
was a "formal discussion" concerning grievances, personnel policies 
and practices, or matters affecting general working conditions 
within the meaning of Section 10(e) of the Order, Rather, the 
discussion was related to an individual e m p l o y e e ' s  alleged short­
comings in his job performance and had no wider ramifications other 
than the particular incident involving that employee, Cf. Department 
of Defense, National Guard Bureau, Texas Air National Guard, A/SLMR 
No. 336* Moreover, it was noted that the employee involved did not 
request representation during the subject discussion.

I "find also, under the particular circumstances herein, that 
Gorski's alleged statements that the Complainant had no right to 
participate in the subject "counselling session," or in subsequent 
steps concerning the matter, were not violative of the Order, Thus, 
notwithstanding his alleged statements, the evidence establishes 
that Gorski subsequently discussed the matter fully with the 
Complainant's representative.

Accordingly, your request for review, seeking reversal of the 
Assistant Regional Director's dismissal of the complaint, is denied.

Sincerely,

U. S. D E PA R TM EN T O F LABOR
BEFORE TH E ASSISTANT SECRETARY FOR UABOR-MANAGEMENT RELATIONS  

NEW YORK REGIONAL OFFICE

Suite 3515 
1515 Broadway 

New York, New Yoadc IOO36

October 2i|, 1975 Iq Reply Refer to Case No. 31-9178(CA)

Paul C. McNau^t, President 
Local 1629
National Federation of Federal Employees
50 Campbell Street
Wobum, Massachusetts OI8OI

Re: Massachusetts Army Natiozial Guard

Dear Mr. McNau^t:

The above-captioned case ^ l e g i n g  a violation of Section 19 of 
Executive Order lli;91, as’amended, has been investigated and con­
sidered carefully.

It does not appear that further proceedings are necessary inasmuch 
as you have failed to establish a reasonable basis for the complaint.

The congplaint alleges, in substance, that Respondent violated Sec­
tions 19(a)(1) and (6) of the Order by virtue of the following ac­
tions of its supervisor on two separate occasions:

A. On February 11, 1975> an eicployee was given a 
"notice of contemplated adverse action" without 
being advised of his r i ^ t  to union represen­
tation.

B. On February 25, 1975, >^en Con5>lainant' s shop 
steward met with Respondent’s supervisor to 
discuss the above letter. Respondent’s supervi­
sor told the shop steward that the union
no right to be involved in meetings like the one 
held on February 11, 1975 and he did not see 
where the union had any right to be involved at 
later steps.

Respondent contends that the meeting held on February 11, I975 was 
nothing more than a counselling session and thus, the aggrieved em­
ployee was not entitled to union representation. Respondent denies 
that remarks allegedly made to the shop steward on February 25, 1975 
were violative of the Order.

Paul J, Fasser, Jr, 
Assistant Secretary of Labor
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Paul C. McNaught, President 
Ip.cal 1629  ̂ W W R _________ Case No. 31-9178(CA)

Paul C. McNaught, President 
Local 1629 * TOFE____________ Case No. 31-9178(CA)

There is no dispute that the aggrieved en^jloyee did not request 
union representation prior to or at anytime during the meeting held 
on February 11, 197$. Moreover, the evidence discloses that there 
was little, if any, discussion at the Februaiy 11, 1975 meeting 
(attended only hy the aggrieved employee and his immediate supervi­
sor), the purpose of which was to give the enroloyee the disputed 
letter.

An examination of the contents of the letter discloses that it xra.s 
nothing more than a written notice of shortcomings with no adverse 
action conten5>lated imless the aggrieved en5)loyee failed to show 
in^Jrovement hy June 25, 197S, the date scheduled for the next evalu­
ation of his work performance. 1/ Evidence adduced disclosed that no 
adverse action had heen instituted nor had any grievance been filed. 
In any event. Respondent's failure to advise the aggrieved of "his 
right to union representation" is not a violation of the Order since 
the Order does not place any such burden on Respondent.. Section 
10(e) of the Oirder, however, clearly iii5)oses upon Respondent an 
obligation to afford the exclusive representative an. opportunity to 
be present at formal discussions between Respondent and en5>loyees 
concerning grievances, personnel policies and practices, or other 
matters affecting general working conditions of en5>loyees in the unit.

1/  The letter is entitled "Level of Competence". Pertinent ex­
cerpts are as follows:

"We have discussed your shortcomings several times 
and I feel now I must put your inadequate perfor­
mance of duty in a formal con^jlaint..."

"Althou^ the re-evaluation process will be daily, 
a formal evaluation will be provided on 30 June
1975."

"Adverse action contenqplated in regards to your lajc 
and inefficient woik is a, reduction in rank."

Copies of th? letter were sent only to the Brigade Command Ad­
ministrative Assistant who was the aggrieved enqployee's second 
line supervisor and to the Company Commander of the Headquarters 
Company to which the aggrieved belonged. No copy was placed in 
the personnel file of the aggrieved en5)loyee.

-  2 -

No evidence has been adduced which would form a basis to conclude 
that the meeting held on February 11,' 1975 was a formal discussion 
within the meaning of Section 10(e) of the Order. In this respect,
I note that no grievance or adverse action had been instituted, 
the meeting involved solely the aggrieved and his immediate supervi­
sor and the discussion, if any, had no wider ramifications than a 
discussion concemdLng that employee’s work performance.^

Accordingly, I conclude that the meeting on February 11, 1975 did 
not involve a formal discussion pursuant to Section 10(e) of the 
Order and thus Respondent's action in connection with the meeting 
was not violative of the Order.

Although there is some dispute as to what was actually said by Res­
pondent's supervisor to Complainant's shop steward on February 25, 
1975, evidence adduced discloses the statements were substantially 
as alleged in the complaint. However, after considering the state­
ments and the content in which they were made, I conclude that they 
were not violative of the Order. Thus, the evidence discloses that 
despite the alleged statements. Respondent's supervisor discussed 
the matter fully with the shop steward and there is no evidence 
that Respondent's supervisor exhibited a closed mind during the 
discussion or in any other way objected to the shop steward's dis­
cussion of the letter which had been issued to the aggrieved employee.

Having concluded that the actions of Respondent's supervisor on Feb- 
ruaiy 25, 1975 were not violative of the Order, I am, therefore, 
dismissing the co!i5)laint.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the Respondent.

2J According to the aggrieved employee, there was no discussion 
the meeting; however, Respondent's supervisor contends that there 
was discussion about the particular points raised in the letter.
In view of my disposition of this portion of the complaint, I find 
it unnecessary to resolve this conflict.

- 3 -
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Paul C. McNauj^t, President 
local 1629. KFFE____________ Case Ho. U-9178(CA'>

Such request mast conteLin a coiQ>lete statement setting forth the 
facts and reasons upon which it is based ^ d  must be received by 
the Assistant Secretary for Labor-Management Relations, AO?T: Of­
fice of Federal Labor-Mana^ment Relations, U.S. Department of 
Labor, Washington, B.C. 20216, not later than the close of business 
November 10, 1975-

During the course of the independent investigation conducted by the 
Area Director, signed statements were obtained from the following 
persons:

Chester B. Gorski 
Donn C. Elser, Sr.
Donn ,C. ELser, Jr.

Copies of these statements are enclosed.

Sincerely youra,

X -
‘TIN

Acting Assistant Regional Director 
New Toric Region

CC: Allan P. Bolton, Personnel Officer 
Massacbusetts Army National Guard 
905 Commonwealth Avenue 
Boston, Massachusetts 0221^

George Tilton, Esq.
Association General Counsel 
National Federation of Federal Qnployees 
1737 H  Street, N.W.
Washin^rton, D.C. 20006

- U -

3-3-76

U.S. DEPARTMENT OF LABOR
O f f i c c  o f  t h e  A s s i s t a n t  s c x » e t a r y

W A SH IN G TO N

Mr. Allen H. Kaplan 
National Vice-President 
American Federation of Government 

Employees, AFL-CIO 
kk6 North Central Avenue 
Northfield, Illinois 60093

6 6 3

Re: General Services Administration
Region 5, Public Buildings Service 
Milwaukee Field Office 
Milwaukee, Wisconsin 
Case No. 50-13016(E0)

Dear Mr. Kaplan:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director*s decision setting 
aside the election in the above-named case.

The National Federation of Federal Employees (NFFE) filed 
three objections to conduct affecting the results of the election.
The NFFE alleged in the first objection that on one or more 
occasions representatives of the American Federation of Government 
Employees, AFL-CIO, (AFGE) entered the "swing room" (a lunch and 
rest area for unit employees) the day before the election, made a 
slide presentation and distributed literature to the approximately 
12 employees present. In this connection, it was alleged that the 
AFGE failed to obtain permission to use the swing room as required 
by the Activity's regulations and provisions of the negotiated 
agreement in effect between the AFGE and the Activity. The NFFE 
alleged in the second objection that the AFGE improperly solicited 
employees at their work places during work time. In its third 
objection, the NFFE alleged that the AFGE distributed misleading 
statements on the day before the election and at a time when the 
NFFE was unable to respond.

The Assistant Regional Director found merit to the first 
objection, and, based on this finding, he determined that the election 
should be set aside. Under these circumstances, he found it 
unnecessary to determine the merits of the remaining two objections.
In reaching his determination on the first objection, the Assistant 
Regional Director noted that the AFGE violated certain Activity 
Regulations and the negotiated agreement to which it was a party 
by utilizing the "smng room" without permission, whereas the 
NFFE had not been allowed to use the room. Thus, he concluded
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that the AFGE secured a ready-made audience which gave it such an 
unfair advantage as to seriously damage the "laboratory conditions" 
required for a representation election.

Under all of the circumstances, I find, contrary to the 
Assistant Regional Director, that the mere fact that the APGE 
conducted a campaign meeting in the "swing room" on the day before 
the election without authorization and in alleged violation of 
certain of the Activity*s Regulations and the existing negotiated 
agreement does not warrant setting the election aside in the subject 
case. In my view, the evidence herein does not establish that the 
AFGE*s conduct in this regaj^ constituted a violation of the Order 
or impaired the voters' freedom of choice in the election. Thus, 
there is no evidence that the AFGE engaged in any improper conduct 
during the meeting involved, nor is there any evidence that the 
Activity aided the AFGE or acquiesed in its conduct. I also find 
no merit to the NFFE*s second objection. While a labor organization 
does not have a right under the Order to solicit support for 
organizational purposes in work eureas during work time, I find, 
under the circumstances herein, that such conduct, standing alone, 
does not warrant setting the election aside. Finally, I find no 
merit to the NFFE*s third objection. In my view, the disputed 
leaflet distributed by the AFGE on the day before the election, 
did not contain gross misrepresentations of material facts, but 
rather, was in the nature of campaign propaganda which the voters 
could evaluate for themselves.

Accordingly, the request for review is granted and the case 
is remanded to the Assistant Regional Director for further pro­
ceedings in accordance with the Regulations of the Assistant 
Secretary.

- 2 - UNITED STATES DEPART:'1ENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-iMANAGEMENT R E L ATIONS

CHICAGO REGION

GENERAL SERVICES ADMINISTRATION, 
REGION 5, PUBLIC BUILDINGS SERVICE, 
MILWAUKEE FIELD OFFICE,
MILWAUKEE, WISCONSIN, 1/

Agen c y  and Activity

and Case No. 50-13016(RO)

GSA REGION 5 COUNCIL O F  N FFE LOCALS,
NATIONAL FEDERATION OF  FEDERAL EMPLOYEES, 2 /

Petitioner

and

LOCAL 1346, AJ-IERICAN FEDERATION OF  
FEDERAL EMPLOYEES, AFL-CIO, V

Intervener

RFPORT AND FINDINGS 
ON

OBJECTIONS

In accordance with the provisions of an Agreement for Consent or 
Directed Election approved on May 12, 1975, an election by secret ballot 
was conducted under the supervision of  the Area Director, Chicagd, 
Illinois, on May 21, 1973.

Sincerely,

are
The results of the election, as set forth in the Tally of 

as follows;
Bal l o t s ,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

1 .

2 .

Approximate number of eligible voters 

Void ballots

.66

1

Attachment 3. Votes cast for GSA Region 3 Council of NF F E  Locals, NFFE 25

4. Votes cast for Local 1346, AFGE 30

5. Votes cast for 0

6 . Votes cast against exclusive recognition 1

7. Valid votes counted 56

1
Hereinafter referred to as GSA. 
Hereinafter referred to as NFFE. 
Hereinafter referred to as AFGE.
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8 . Challenged ballots^

9. Valid votes counted plus challenged ballots^

0

56

Challenged ballots are not sufficient in number to affect the results 
of the election. A majority of valid votes counted plus challenged 
ballots were indicated on the Tally of Ballots to have been cast for 
Local 1346, AFGE, AFL-CIO. T imely objections to conduct alleged to have 
improperly affected the results of the election were filed on May 28,
1975, b y  NFFE.4/ The objections are attached hereto as Appendix A*

In accordance with Section 202.20(c) of the Regulations of the 
Assistant Secretary, the Chicago Area Director has investigated the 
objections and has transferred the case to the undersigned for consid­
eration. Set forth below are the positions of the parties, the essential 
facts as revealed by an analysis of the obje-ctions, and m y  findings and 
conclusions with respect to the objections.

Objection No. ll/

NFFE charges that on one or more occasions during the day of May 20, 
1975, AF G E  representatives used the lunch and rest area exclusively p r o ­
vided for unit employees (this area is termed the "swing room**) in order 
to ma k e  a slide presentation, distribute literature and otherwise advance 
AFGE*s election campaign. This area - it is alleged - was not previously 
made available to NFFE representatives. Further, proper permission to 
enter any of the A c t i v i t y’s areas was not received from Activity manage­
ment., even though the need for such permission and the means required to 
secure it are enunciated in GSA's Labor-Management Relations Handbook 
and the current collective bargaining agreement in effect between GSA 
and Local 1346, AFGE. Thus, NFFE argues, AFGE was aware of the appro­
priate procedure to follow in order to secure permission^to use the 
**swing room,'* yet it chose not to follow it.

A  related factor concerns the^ time at \\*ich AFGE*s **swing room'* 
campaign meeting took- place. It was held on the day prior to the May 21, 
1975, representation election and during the noon lunch hour; i.e., at a 
time when unit employees could reasonably be expected to use the lunch*

4/ Evidence in support of the objections was subsequently filed on 
** June 2, 1975, with the Chicago Area Office by NFFE pursuant to 

Section 202.20 of the Regulations of the Assistant Secretary.

V  In a letter dated May 28, 1975, and received in the Chicago Area 
~  O ffice on that same date, NFFE*s Chief Union Negotiator filed essen­

tially three (3) objections to the conduct of AFGE relative to the 
instant election. An extension of time was requested in order to 
file further objections; however, in a letter dated June 2, 1975, 
the Chicago Area Office denied NFFE*s request.

j.oom« NFFE contends tha’t AFGE*s usage of the '^swing r o o m” during this 
hour provided it with an unfair campaign advantage in that it uti l i z e d  
a  most favorable location at a time guaranteed to provide it w ith a 
ready-made audience on the day immediately prior to the election.

This advantage, it is maintained, wa s  not available to N F F E  and 
would not have been available to A F G E  even if it h a d  attempted to 
secure permission. Therefore, NFFE argues that this A FGE campaign 
advantage served to improperly affect the election results in the 
instant election by making free and intelligent choice by the eligi­
ble voters impossible.

AFGE, in its response to this first NFFE objection, confirmed the 
fact that tv/o of its representatives engaged in campaign activity in the- 
**swing room** during the employees* non-duty time. AFGE states that an 
attempt was made on the morning of May 20, 1975, to obtain appropriate 
clearance from GSA*s buildings manager for use of a room similar to 
that previously provided NFFE. However, since the buildings manager 
was not then available, AFGE representatives proceeded to meet with 
unit employees in the "swing room'*. AFGE*s response noted that approx­
imately '*a dozen or so** individuals were in the room at the time and 
that they voiced no objections to AFGE*s presentation. Lastly, AFGE 
states in its response that a  N FFE presentation was made to employees 
prior to the election.

GSA*s response to this objection provides the following information: 
O n  May 20, 1975, shortly before the noon hour, an AFGE representative 
requested to see the buildings manager. V\/hen informed that the individ­
ual was out to lunch, the AFGE representative left the office without 
further words. Later, the buildings manager discovered that AFGE had 
held a campaign drive in the employees* '*swing room'* while he had been 
out to lunch. Had AFGE requested permission to use this room, it would 
have been denied, but would have been given areas similar to those 
previously offered NFFE for campaigning purposes.

GSA confirms, additionally, that the '*swing room** and employees* 
lunch room are the same locations and are not open for use to the general 
public, but restricted for use by GSA employees only. Evidence supplied 
in the form of signed employee statements and relevant documents^^^ 
indicates that AFGE did not follov/ GSA regulations governing the use of 
GSA facilities by labor organizations as stated in Chapter 5, Section 2a 
of the handbook and Article 7.5 of the agreement. Both make it clear that 
prior approval of at least the buildings manager or his representative is 
necessary for union visitation at the employer's installation. The '*swing 
room'* is clearly <x GSA installation.

6/ **Labor-Management Relations in GSA'*, dated April 21, 1972 and 
hereinafter cited as "handbook'*, together with '*Agreement Between 
r^Iilwaukee Field Office, Public Buildings Service and Local <5^1346, 
American Federation of Government Employees, AFL-CIO", effective* 
December 14, 1972.

314



-  4 - -  5 -

Next, investigatioa r.eveals that NFFE had campaigned at the 
installation on March 27 and 28, 1975, in areas other than the "swing 
r o o m”. Further, it is shown that NFFE had sought and received the 
required prior approval to use G S A  installation facilities.

Taking into account that b y  the AFGE*s own admission at least 
”a dozen or so** unit employees w ere in the “swing ro o m’* during the lunch 
time, and the fact that a sufficient number of those employees in fact 
v oted in the election, it appears that the A FGE presentation conducted 
on the day before the election a t  the lunch hour could have had an 
effect on the election outcome.

To allow a labor organization such an advantage in terms of secur­
ing a ready-made audience in conflict with clearly promulgated activity 
regulations and agreement provisions, and to allow sUch an advantage to 
one labor organization and not its competitor, is clearly to seriously 
damage the ’’laboratory conditions” required by the Assistant Secretary 
in the conduct of representation elections pursuant to the O r d e r .7/
It IS clear, pursuant **-o Section 10(d) of the Order, and the Assistant 
S e c r e t a r y’s issuance of a ’’Procedural Guide for Conduct of Elections 
Under Supervision o f  the Assistant Secretary Pursuant to Executive Order 
1 1 4 9 1” (dated February 9, 1970), that the Assistant Secretary has the 
responsibility, and obligation to review the behavior, of labor organizations 
during their conduct of election caonpaigns so as to insure that eligible 
voters are not improperly affected in determining their ballot choice and 
that competing ballot choices are not allowed unfair advantages in cir­
cumstances associated with the election campaign.

Based on the foregoing, I conclude that conduct occurred that 
tended to improperly, affect the results of the election. Accordingly 
Objection No. 1 is found to h a v e  merit, and I shall sustain it.

Objections No. 2 and No. 3

NFFE charges in this objection that on one or more occasions during 
the day of Way 20, 1975, AFGE representatives ’’accosted” unit employees 
at the G S A  installation during working hours and at duty stations for 
purposes of engaging in discussions in support of A F G E’s campaign. Next, 
on these occasions - and during the "swing ro o m” meeting - a memorandum 
was distributed to unit employees dated May 20, 1975, from Alan Kaplan,
A FGE National Vice President. N F F E  maintains that this memorandum con­
tained irrelevant, untrue and m i sleading statements concerning the NFFE 
organization. The time of the distribution of this material (less than 
24 hours before the opening of the polls in the election) is claimed to 
have effectively prohibited the NFFE from responding to the memorandum.

1/ Sec, e.g., Hollywood Ceramics Company, I n c .. 140 NLRB 221.

I find it unnecessary to comment on these additional NFFE obj»>ctions, 
or to Teach a conclusion regarding their merit, as m y  finding relative 
to the first objection establishes conduct on the part of A F G E  that 
tended to improperly affect the election results.

Having found that Objection No. 1 has merit, it is hereby sustained, 
and the parties are advised that the election he l d  on May 21, 1975, is 
hereby set aside, and a rerun election will be conducted as e a rly as 
possible, but not later than 30 days from the date below, absent the 
timely filing of a request for review.

Pursuant to Section 202.20(f) and 202.6(d) of the I^egulations of the 
Assistant Secretary, an aggrieved party ma y  obtain a review of this 
action by  filing a request for review with the Assistant Secretary for 
Labor-Management Relations, Attention: Office of Federal Labor-Manage- 
ment Relations, U.. S. Department of Labor, L^ISA, 200 Constitution 
Avenue, N. W . , Washington,. D. C. 20216. A  copy of the request for review 
must be served on the undersigned Assistant Regional Director as well as 
the other parties. A  statement of such service should accompany the 
request for review.

The request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business October 28, 1975.

Dated at Chicago, Illinois this 10th day of October, 1975.

'ill _________________
R. C. DeMarco, Assistant Regional Director 
United States Department of Labor, LMSA 
Federal Building, Room 1033B 
230 South Dearborn Street 
Chicago', Illinois 60604

A t t a chments: Appendix A 
LMSA 1139
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U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  s e c r e t a r y

W ASHINGTON

664

Mr. Robert J-. Canavan 
General Counsel 
National Association of 

Government Employees 
285 Dorchester Avenue 
Boston, Massachusetts 0212?

Re: Electronics Systems Division 
United States Air Force 
Hanscom Air Force Base 
Bedford, Massachusetts 
Case No. 31-90^+2(CA)

Dear Mr. Canavan:

I have considered carefully your request for review seeking 
reversal of the Acting Assistant Regional Director’s dismissal 
of the subject complaint alleging violations of Section 19{a.)
(1) and (6) of Executive Order IIU9I, as amended.

In agreement with the Acting Assistant Regional Director, 
and based on his reasoning, I find that fui-ther proceedings 
in this matter are unwarranted in that a reasonable basis for 
the complaint has not been established.

Accordingly, and noting that the evidence does not establish 
that the investigation in the matter was insufficient, your 
request for review, seeking reversal of the Acting Assistant 
Regional Director*s dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

b . '  S. DEPA R TM EN T O F  LABO R
BEFORE TH E ASSISTANT SECRETARY FOR LABOR-M ANAGEM ENT RELATIO NS  

NEW  YORK REGIONAL O FFIC E

Suite 3515 
1515 Broadway 

New York, New Yoi3c IOO36

October 1975 In reply refer to Case No. 31-90U2(CA)

Norman W. ])ownes, President 
Local Hl-8
National Association of Government Employees 
Hanscom Air Force Base (PPP) Stop 2$
Bedford, Massachusetts 01731

Re: Hanscom Air Force Base

Bear Mr, Downes;

The above-captioned case alleging a violation of Section I9 
of Executive Order llij.91> as amended, has been investigated and 
^njisidered carefully.

It does not appear that further proceedings are necessary 
inasmuch as you have failed to establish a reasonable basis for 
the con5)laint.

In the Tonfair labor practice cliarge filed on December 10, 197U> 
you contend that Respondent had violated Sections 19(5) auad (6), 
(sic) of Executive Order 111+91 "by initiating a transfer of em­
ployees without "conferring, consulting or negotiatii^" with 
the exclusive representative and by failing to respond to the 
repeated oral and written requests t?y the exclusive representa­
tive seeking factual information concerning the proposed move. 
Although the complaint filed on January 21, 1975 alleges sub­
stantially the same acts adleged in the p r e -c o m p la in t  charge, 
it alleges that Complainant was informally advised of the pro­
posed relocation but failed to specif^ who furnished such infor­
mation and the circumstances under which such information was 
furnished.

In an amended complaint filed on March 6, 1975, Complainant 
identified the source of the information concerning the proposed 
relocation as ”two employees". The con5>laint, which failed to 
identify the employees or describe the circumstances under which 
such information was furnished, maintains that Respondent has 
violated Sections 19(a)(1) and (6) of the Order by virtue of the
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Norman W. Do\mes, President 
Local Rl>8^ NAGE____________

following actions ;i/

Case No> 31~90U2(CA)
Norman Wc Downes, President 
Local Rl-8. NAGE____________ Case No. 31-90U2(CA)

A. Tailing to give adequate notice of the 
proposed relocation to the exclusive repre­
sentative prior to g^iving such notice to 
employees.

B. Failing to designate an official with 
authority to negotiate an agreement covering 
eii5>loyees adversely affected by the reloca­
tion.

C. Failing to respond to repeated oral and 
written requests for information concerning 
the proposed relocation.

Evidence auiduced discloses the following:

1. Complainant is the exclusive representative 
for certain employees assigned to the Tech­
nical Integration Division, Directorate of 
Acquisitions Support (XR).

2. In November, 197U> a question was raised as 
to whether some of the XR employees would 
have to be relocated to provide additional 
space for another organizational entity.

3. During November, 197U> Respondent surveyed 
available relocation sites and selected a 
site in the event relocation would be required 
and began to draw up plans for a relocation.

U. 5y letter dated November I3, and I9, 197U, 
Complainant requested specific information 
concerning the proposed relocation.

5- By letter dated November 21, 197i|, the 
Deputy Director, XR, advised Complainant

that the proposed relocation mentioned in 
Complainant's November I3, 197U letter was 
in the study stage and not actually 
'•proposed". The Tetter makes reference to 
a meeting which Respondent attempted to set 
up with Con5)lainant to clear the a±T regar­
ding the status of the study; however, Com­
plainant's President allegedly declined to 
meet unless a certain individual was present.
Respondent expressed its desire to meet with 
Complainant but advised Con5>lainant it re­
served tha ri^t to designate its represen- 
tiatives

6. By letter dated December 2, 1975 > Coii5)lain- 
ant acknowledged receipt of the above letter 
and requented that Respondent respond to its 
November I3, l$7k letter by answering each 
question asked. The letter did not respond 
to Respondent's offer to meet.

No evidence has been adduced which would form a basis to conclude 
that Respondent notified eii5)loyees concerning the proposed relocation 
prior to notifying Complainant; however, it is apparent that Respon­
dent was formulating a relocation plan prior to its letter of No­
vember 21, 1975 in which it offered to meet with Con5>lainant to dis­
cuss the proposed relocation.

Section 11(a) of the Order provides, in part, that an activity and 
an exclusive representative shall meet at reasonable times and con­
fer in good faith on matters affecting woi^cing conditions. Althou^ 
the decision to effectuate a relocation of en5)loyees is a matter on 
\^ch the Activity is not obligated to bargain,such reserved deci­
sion making authority is not intended to bar negotiations of proce-

^  A l t h o u ^  the original con5>ladJit and the amended conqplaint fail to 
set forth sufficient information concerning the names and addresses 
of all individuals involv«»d and the time and place of occurrence 
of all the particular acts, I do not find that the complaint in 
lacking the specificity required by Section 203.3 of the Regulations, 
is fatally defective with respect to all of the alleged violations. 
In view of my disposition of the complaint in this matter, I am not 
dismissing any of the allegations solely on this basis.

-  2 -

2/ It is not cleaLT from the evidence submitted as to when Respondent 
undertook its survey of relocation sites, i.e., whether it was 
prior to or subsequent to its letter of November 21, 1975* In ny 
view, if the survey was undertaken prior to November 21, 1975 and 
a site was act^lally selected, there is no doubt that a relocation 
had been "proposed" althougji it may not have been effectuated. 
Section 12(b)(5) of the Order provides that management retains 
the rifî t to determine the methods, means and personnel Iqr i^ch 
its operations are to be conducted.

-  3 -
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Norman W. Downes, President 
Local Rl-8, NAGE Case No- 31-90li2(CA^

Norman W. Downes, President 
Local Rl-8, NAGE____________ Case No, 31-90U2(CA)

duxes to the extent consonant with law and regulations ^ & c h  
man agement will observe in taking the action involved or the im­
pact of its decision on employees adversely affected.

In the instant case there is no evidence that Respondent had maide 
a decision to effectuate the relocation of en5)loyees prior to its 
atten5>t3 to meet and discuss the issue with Complainant nor is 
there any evidence that Complainant requested to ‘bargain on pro­
cedures or on impact.

Accordingly, I conclude that Complainant has failed to sustain 
its burden of proof to establish a reasonable basis to conclude 
that Respondent's actions in "A" above constituted a violation of 
the Order.

With respect to item "B" above, the allegation was not raised in 
the pre-con5>laint charge and, hence, the complaint is untimely with 
respect to this allegation. Moreover, management retains the r i ^ t  
to designate its bargaining representative(s) and Complainant has 
not presented. any evidence that such designated representatives 
lacked authority to bargain for Respondent.

With respect to item "C" above, I find no evidence that Respondent 
was unwilling to respond to Complainant's request for information. 
The mere fact that it sought a meeting to discuss the issues rather 
than reply in writing to the specific questions raised by the Com­
plainant is not a sufficient basis to conclude that its actions 
were violative of the Order. Moreover, Respondent's letter of No­
vember 21, ISlhf although not fully responsive to Complainant's re­
quest, demonstrated a good faith atteii5>t to respond to Complainant's 
request during a face-to-face meeting. Such a meeting was rejected 
by Con5>lainant.

Based upon the foregoing, I conclude that Conqplainant has not sus- 
tadned its burden of proof to establish a reasonable basis for the 
conqplaint for the alleged 19(a)(1) and (6) violations.

I am, therefore, dismissing the conqplaint.

Pursuant to Section 203.8(c). of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for re­
view with the Assistant Secretary and serving a copy upon this of­
fice and the Respondent. A statement of service should accoii5»any 
the request for review.

- h -

Such request must contain a con5>lete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, A3)T: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216, not later than the close of business 
November 7, 1975*

THCMAS P. GILMARTIN
Acting Assistant Regional Director
New York Region

CC: Major Nolan Sklute 
HDQS, U.S. Air Force 
Office of the Judge Advocate General 
Litigation Division 
Washington, D.C. 20311+

Colonel Sigurd L. Jensen, Jr.
Base Commander 
Electronic Systems Division 
Hanscom Air Force Base 
Bedford, Massachusetts 01731

- 5 -
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y^. Samuel Gallo
Acting President, Federal Employees 

Metal Trades Council, AFL-CIO 
?. 0. Box 20310 
Long Beach, California 9080I

665

Re: Long Beach Naval Shipyard 
Long Beach, California 
Case No. 72-5350(CA)

Dear Mr. Gallo:

I have considered carefully your request for review seeking 
reversal of the Assistant Rep,ional Director’s dismissal of the 
complaint in the above-captioned case, alleging violations of 
Section 19(a)(1), (2 ) and (6 ) of Executive Order IIU9I, as amended.

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that a reasonable basis for the instant 
complaint has not been established and, consequently, further 
proceedings in this matter are unwarranted.

Accordingly, your request for review, seeking reversal of 
the Assistant Re^'ional Director's dismissal of the complaint, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attacliment

September 17, 1975

Mr, Andc Abbott, President 
Federal Employees >Ictal Trades Council 
P. 0. Box 20310 
Loag Eeach, CA 90G01

Dear Mr. Abbott;

Re: Long Beach Naval Shipyard
FLOTC
Case No. 72-5350

Tiic above-captioiicd case a violation of Section 19 of Executive
Order 11A91, as amended, has been considered carefully.

It docs not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaiat has not been established.

In tiiis regard, the parties appear to disa<;jree over an interpretation of 
the negotiated agreement with respect to the numbc-r of Respondent’s repre­
sentatives oKtitled to attend a first step grievanc'e meeting, a laatter whicn 
I conclude is best resolved throu^jh the procedures established in the agrcw- 
ment. In these circumstances, and since Respondent's conduct was an attempt 
to supply information relevant to tiKi grievance and did not constitute a 
unilateral change in the agreement, it Joes not appear that further proceed­
ings are warranted with respect to the 19(a)(6) allegation raised in the 
complaint. Moreover, no evidence was submitted'with respect to the 19(a)(1) 
and (2) allegations.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the respondent. A  state­
ment of service should accompany the request for review.

Such request uust contain a complete state^icnt setting forth the facts and 
reasons upon which it is based and aiust be received by the Assistant Secre­
tary for Labor-Management Relations, U. S. Department of Labor, 200 Consti­
tution Avenue, N-W. Washington, D, C. 20210, not later tlian close of busi­
ness September 30, 1975.

Sincerely,

Gordon M. Byrholdt 
Assistant Regional Director 
for Labor-Management Services
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’t. I’orothy Hefner 
Frcfli?lcnt, Local 171?
Aacrlcsn Federation of Government

P . 0 ,  ?.cx 3^6
?ort rachard5on, Alaska 99=)0^

Re: Fort Richardson, Department of 
the Arciy 

Anchorae??, Alaska 
Cace No. 71-3‘>7l(CA)

Doar Is. Hofnor:

I ha^'c consi.apvzd cart?fully your rnqucnt :or review «eckinf; 
rever.^al of the Arsistant R^.r.ional Director’s dismissal of the 
lS'(a)(l) and (6 ) allec;:at1''ris in the subject complaint.

Tn asreGPi-^nt \tith the Assistant Regional Director, and 
bar?cd on his rcanoning, I find insufficient evidence to establish 
a reasonable basic for the eonipl&int.

Accordinglv, -jou.c ?-«=quert for review, scekin,'? reversal of 
rhe Ac??iGtant F.t:r-i.onal nirector's dismissal of the complaint, 
iG denied.

Sincerely,

T’aul J. r’asner, Jr. 
Assistant Secretary of Labor

A i;tachr.T-nt

lls. Dorothy Hefner, Precldert 
American Federation of Government 

KTaployees, Local 1712» AFL-^CIO 
P. 0. Box 3A6
Fort Richardson, Alaska 9950S 

Dear Ms. Uefiicr:

Re: Fort Richardson - 
AFGE, Local 1712 
Case No. 71-3571

The above C c 'ip tio n e d  case alle»'inf, a violation of Scccion 19 of Executive 
Order 11491, as amended, has been I r i V e s t i g a t e d  a n d  considered carefully.

It docs not appear that further proccedinf;s are warranted inasnuch as a 
reasonable basis for the complaint has not been established. It Is alleged 
that Rvjspondent violated Sections 19(a)(1) and (6) of the Order x^hen it 
failed to support as negotiable certain items which had been declared non- 
nepotiable by Respondent‘p Headquarters followinj» Its revlevj of the nego­
tiated apreeraent and n h io  refusal to support the disputed contract i t^ In s  
as ne^^,otiable is tantaraount to bad faith bargaining.

In lay view, RcBpoudent e.xercised Its right pursuant to Section 15 of the 
Order, to transmit the locally negotiated agreeoent to Its Headquarters 
for review. At that time the Headquarters, In a timely manner, declared 
certain Ite D is  to be non~nftj?otlable. Any dl.saj^reement to the Headquarter’s 
detern?ination xaay be resolved through the procedures set forth in Section
11 of the Order. Since there is no evidence that Sespondsnt’s actions 
with regard to the T s a t te r s  deer.ied non-ne^otlable were tal.en in bad faith.
It Is concluded that there Is no reasonable basis for the complaint.

I aiTi, therefore, dlsiaissln? the complaint in this matter.

Purisuflnt to Section 203.7(c) of the Repulatlons of Che Assistant Secretary 
you appeal thii? action by filing; a request for review with the Assist­
ant Secretary and serving a copy upon this office and the respondent. A 
statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts and 
rcations upon vrhlch it is based and must be received by the Assistant Secre­
tary for Labor-M^anagerncnt Relations, U. S. Department of Labor, 200 Consti­
tution Avenue, N.W., Xv’ashlngton, D. C. 20210, not later than the close of 
business on December 17, 1975.

Slj-icerely,

Gordon M. Byrholdt
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Mr, Donald Fosdlck 
President, Local 1658 
Katlonal Tcderation of Federal 

employees 
540 N Street. o.V/,
Apartment 3-304  
Washington, D .C . 20024

667

Re; Bureau of Indian Affairs 
Department of the Interior 
Washington, D .C.
Case No. 22-6420(CA)

UNITED S t a t e s  d e p a r t m e n t  o r  L a b o r
LABOR M A N A G E M tN T  B tH V IC rs  A U M IN tS TR A TIO N  

R EG IO NAL O V r i C L  
t4 1 2 0  GATEW AY B U IL D IN G  

3 5 3 3  MARKET STREET

PHILADr.wPHIA. I'A. IKT04 

T E L t r H O N E  2ID-SP7-II34

December 5, 1975

Dear Mr. Fosdlck:

I have considered carefully your request for review seeking 
reversal ot the Assistant Regional Director's dismissal of your 
complaint In the above-named case , alleging violation of 
Section 19(a)(6) of Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, and based 
on his reasoning. I find that further proceedings In this matter 
are unwancinted.

Accordingly, your request for review, seeking reversal of the 
Assistant Peglonal Director's dismissal of your complaint, is denied.

S in c e re ly ,

Paul J. Passer, Jr. 
Assistant 3ecretary of Labor

Attachment

Bureau of Indian Affair£3 
Case No. 22-6420(CA)

Mr. Donald J. Fosdlck Re:
540 N Street, S.W.
Apartment S-304 
Washington, D.C. 20024

(Certified Mail No. 701736)

Dear Mr. Fosdick:

The above-captioned case alleging a violation of Section 19 
of Executive Order 11491, as amended, has been investigated and con­
sidered carefully. It does not appear that further proceedings are 
warranted inasmuch as a reasonable basis for complaint has not been 
established.

You allege that the Bureau of Indian Affairs violated Section 
19(a)(6) of the Executive Order by failing to negotiate in good faith 
the elimination of social responsibilities from the duties of unit 
employees.

The investigation showed that you allege that a problem had 
developed with regard to the presence in the office of the non-employee 
wife of the Director of Indian Education Programs. You attempted on 
several occasions during May, June and July of 1975 to negotiate with 
the Respondent a solution to the problem, i.e., to eliminate social re­
sponsibilities from the duties of unit employees. You contend that the 
Respondent, despite promises to resolve the situation, failed to do so 
thus showing bad faith in its dealings with you. The Respondent contends 
that the disability retirement application and ultimate transfer of the 
Director were reasonable solutions to the problem.

You have presented neither evidence nor allegation that either 
contract negotiations or a grievance filed under the negotiated grievance 
procedure were involved. Thus there was no unilateral refusal to bargain 
within the context of either of those forums. Moreover, you have not 
directly alleged that the Respondent refused to bargain with you after 
having changed a personnel policy, practice or working condition. Even
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aaevnnlng arguendo that the thrust of your complaint Is that the Respondo.nt 
refused to bargain regarding such a change, you have presented no evidence 
that the Respondent sanctioned or approved the actions of the Director’s 
wife. In fact, it would appear from the evidence submitted that the Re­
spondent regarded her actions to be a management problem. In this regard, 
the evidence shows that the Activity did effect a solution to the problem, 
i.e., the reassignment of the Director to a different geographic location. 
Although you do not agree that the reassignment was an acceptable solution, 
you have presented no evidence that you had proposed an alternative solution 
which the Respondent had rejected out of hand, llius, I am of the opinion 
that you have not shown that the Respondent dealt with your demand for a 
solution to the problem posed by the Director's wife In anything other than 
good faith.

In view of the foregoing, I am dismissing the complaint in its
entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington, 
D.C, 20216. A  copy of the. request for review must be served upon this 
office and the Respondent. A  statement of service should accompany this 
request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the Assistant 
Secretary not later than close of business December 23, 1975.

Sincere!

Kenneth L. Evans 
Assistant Regional Director for 

Labor-Management Services

cc: Mr. J. A. Zunl 
Director
Office of Administration 
Bureau of Indian Affairs 
1951 Constitution Avenue, N.W. 
Washington, D.C. 20245

(Certified Mail No. 701737)

Mr. James R. Rosa 
Staff Counsel
American Federation of Government 

Employees 
1325 Massachusetts Avenue, N.W. 
Vv'ashlngton, D .C . 20005

Re:

Tear 'vTr. Rosa:

668

V %
Immigration & Katurallzatlon Service 
Department of Justice 
V.ashlngton, D .C .
Cose Uo. 22-6276(CA)

I have considered carefully your request for review, seeking 
reversal of the Acting Assistant Regional Director’s dlsirlssal of 
the complaint In the above-named ca s e , alleging violations of 
Section 19(a)(1) and (6) of Executive Older 11491, as amCiiied.

Contrary to the Acting Assistant Regional Director, I find that 
a reasonable basis for the Instant complaint. Involving issues 
concerning the exclusive representative's alleged right of access to 
certain documents requested during the renegotiation of the parties’ 
negotiated agreement, was established.

Accordingly, your request for review, seeking reversal of the 
Acting Assistant Regional Director’s dismissal of the complaint. Is 
granted, and the Instant case Is hereby remanded to the Assistant 
Regional Director who Is directed, absent settlement, to Issue a 
notice of hearing

Sincerely,

Paul J . Passer, Jr. 
Assistant Secretary of labor

Attachment

bcc: S. Jesse Reuben, OFLMR
John Gribbon, Civil Service Commission 
Washington Area Office
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U n i t e d  s t a t e s  d e p a r t m e n t  o f  l a b o r

Ladok m a n a c u m c n t  ncnviccs a d m i n i s t r a t i o
lll-C IO K A L O FFIC E  

\ 4 \ Z O  GATEWAY D U IL D W C  
S S 35  MARKET STHEET

rW ILAD C LFM IA. I«A. 10104 
TILCPHO NC 71 9 .5 » 7 .1134

October 21, 1975
iaU)V>

James R. Rosa, Staff Counsel Re: Department of Justice
American Federation of Government Immigration and Naturalization

Employees, AFL-CIO Service
1325 Massachusetts Avenue, NW Case No. 22-6276(CA) 
Washington, D.C. 20005 

(Cert. Mail No. 701922)

Dear Mr. Rosa:

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been established.

You allege that the Immigration and Naturalization Service violated 
Sections 19(a)(1) and (6) of the Executive Orde^r by refusing to furnish 
you with copies' of a September 1973 Personnel Management Evaluation Report: 
Nationwide Survey U. S. Immigration and Naturalization Service and a 
January 1975 Personnel Management Action Plan of Immigration and Naturali­
zation Service. You contend that the requested information is necessary 
and relevant for meaningful contract negotiations.

The investigation revealed that the American Federation of Government 
Einployees (AFGE) had initially requested the above documents in December 1974. 
The request was renewed on or about May 16, 1975, during contract negotiations 
between AFGE and the Respondent. Also, on that date, AFGE filed an unfair 
labor practice charge with the Respondent as a result of Respondent's alleged 
failure to supply the information. On June 18, 1975, the parties met to dis­
cuss, inter alia, the charge. At that point, the possibility of supplying a 
"sanitized" version of the documents was raised. On August 25, 1975, you 
requested that the Respondent provide you with the "sanitized" version. The 
Respondent complied with your request on September 23, 1975; however, you 
contend that this was not satisfactory.

The Assistant Secretary has established, in precedent decisions, that 
to justify a 19(a)(1) and (6) violation in the area of information it must 
be shown that the information requested is necessarj^ for intelligent

2.

bargaining, is not readily available from some other source, and without 
v/hlch the Union will be impeded In carrying out the responsibilities 
imposed upon It by the Order. You have presented no evidence to show 
that the documents AFGE requested were necessary to Intelligent bargaining 
or that AFGE would have been impeded in carrying out your responsibilities 

without it,

I am of the opinion that there Is no obligation on the part of the 
Respondent to supply AFGE with everything that was involved in formulating 
their contract proposals. This is particulai;^y true in the absence of any 
evidence that the Respondent relied on the above-mentioned documents to 
defend its proposals or support its position. Moreover, from the evidence 
submitted it appears that the information you requested was an intra­
management communications. I find that you had no right, under the Order, 
to that kind of information, i.e., an intra-management evaluation of the 
Agency's personnel and labor relations programs.

Based on all the foregoing, I am hereby dismissing the complaint 
in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the 
Assistant Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this Office and the 
Respondent. A statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U. S. Department of Labor, 
Attention: Office of Federal Labor-Management Relations, Washington, D.C. 20216 
not later than the close of business November 5, 1975.

Eugepfe M. Levine
Acting Assistant Regional Director 

for Labor-Management Services

cc: L. F. Chapman, Jr., Commissioner 
Department of Justice
Immigration and Naturalization Service 
10th and Constitution Ave. , N̂'/ 
Washington, D.C. 20530 

(Cert. Mail No. 701923)

i/ Department of Health, Education and Welfare, Social Security Administration, 
Kansas City Payment Center, Bureau of Retirement and Survivors Insurance, 
A/SLMR i\'o. All; Department of Xav\>, Dallas Naval Air Station, Dallas, Texas, 
A/SLMR No. 510; Department of Defense, State of New Jersey, A/SLMR No. 539, 
A/SLMR No. 323, FLRC No. 73A-59.

2/ National Aeronautics and Space Administration (NASA), A/SLMR No. 457,
FLRC No. 74A-95. See, particularly, page 5, 1st full paragraph.
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3-11-76

U.S. DEPARTMEN r OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. D C. 20210
!l
T/:

%

rsr
S i
ti Jii ̂

Mr. John F. Galuardl 

Regional Administrator 
General Services Administration 
Region 3

7th & D  Streets, S.W. 
Washington, D. C. 20407

669

Re: General Services Administration 
Region 3

Case No. 22-6306(AP)

Pursuant to Section 205.12 of the Assistant Secretary's Regulations, 
the parties shall notify the Assistant Regional Director for Labor- 
Management Relations, Labor-Management Services Administration, 
U.S. Department of Labor, in writing, within 30 days from the date of 
this decision as to what steps have been taken to comply herewith.
The Assistant Regional Director's address is 14120 Gateway Building, 
3535 Market Street, Philadelphia, Pennsylvania, 19104.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

Dear Mr. Galuardi:

I have considered carefully,^your request for reviev/, seeking 
reversal of the Assistant Regional Director's Report and Findings oh 
Grievability and Arbitrability, in the above-named case.

In agreement with the Assistant Regional Director, I find that the 
issues raised in the unfair labor practice complaint in Case 
No. 22-5830(CA) differ from the issues raised in the instant grievance 
and that, therefore. Section 19(d) does not bar further processing of 
the instant grievance. Thus, the complaint involves the alleged . 
failure of the Activity to furnish the exclusive representative, 
American Federation of Government Employees, Local 2151, AFL-CIO 
(AFGE) with certain information in connection with the processing of 
a grievance, whereas the instant grievance involves the Activity's 
alleged refusal to allow an AFGE representative access to the. 
Activity's worksite and to certain of its supervisors in connection 
with the investigation of the complaint in Case No. 22-5830(CA). 
Thus, as the issues raised in the grievance clearly involves the 
interpretation and application of Article 1, Section 3 of the parties' 
negotiated agreement, I find that the matter is grievable and arbi­
trable pursuant to the provisions of the negotiated procedure.

Accordingly, your request for review, seeking reversal of the 
Assistant Regional Director’s Report and Findings on Grievability 
and Arbitrability, is denied.

- 2 -
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UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

GENERAL SERVICES ADMINISTRATION 
REGION 3

Activity/Applicant

and Case No. 22-6306(AP)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
LOCAL 2131

Labor Organization

REPORT AND FINDINGS 
ON

GRIEVABILITY OR ARBITRABILITY

Upou an Application tor i»ecision on Grievablllty o r  A r b i t r a b i l i t y  

having been filed in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed the investigation and finds 
the matter raised by the instant application is grievable and subject to 
arbitration»

The investigation revealed that the General Services Administration, 
Region 3, and the American Federation of Government Employees (AFGE), Local 2151, 
are parties to a two year negotiated agreement signed November 17, 1972 and 
currently in effect.

The question raised by the Application filed by the Activity is whether 
■a grievance over a denial of union access to certain records is arbitrable if 
the same issue is also before the Assistant Secretary.

The grievance and subject of the Application was filed May 2, 1975 
by AFGE and alleged that the Activity violated Article I, Section 3 of the con­
tract when it refused to allow Mr. Donald MacIntyre, a Union Representative, to 
visit Mr. Meyer, a Building Manager, and Mr. Williams, Acting Roofing Foreman, 
on April 17 and 18, 1975. The grievance stated that the purpose of MacIntyre's 
visit was:

"...to verify the need to sort out v;ork assignment 
records of roofers, and the past and present practice 
of sorting such records at the facility. Mr. MacIntyre 
informed you that this Information was needed

2.

by the union in or^er to file an appeal to 
the Assistant Secretary of Labor for Labor- 
Management Relations in a pending unfair labor 
practice case. Case No. 22-5839(CA)." (Later 

corrected to Case No. 22-5830(CA))

The grievance alleged further that Article I, Section 3 
provides for union visits to worksites when related to its responsibilities 
under the Agreement or Executive Order 11491, as amended.

that:
In its reply of May 9, 1975 to the grievance, Management stated

"While Article I, Section 3 does permit union 
representatives to visit worksites, I must pre­
sume the implication is there for management 
to deny this right when, in its judgement, it 
considers such visits non-productive, unreasonable, 
or disruptive."

GSA also argued in its reply that, since the matter of union access 
to certain work records was currently before the Assistant Secretary in an unfair 
Icbcr prccticc. pro^-ucJin^, C ase No. 22-563u (Ca ), the Union could gain nothing 
further by such visits.

The grievance was arbitrated on August 8 , 1975 and on August 21, 1975, 
Arbitrator Groner granted the Activity's motion for a delay in the proceedings 
until after the Assistant Secretary has determined the arbitrability of the 
grievance pursuant to the application filed by GSA,

In its application, GSA contended that Section 19(d) of Executive 
Order 11491, as amended, barred the Union from filing its grievance of May 2,
1975 since the matter of union access to work records was currently before the 
Assistant Secretary in an unfair labor practice proceeding, Case No. 22-5830(CA) 
and Section 19(d) of the Order specifically provides that:

"...Issues v;hich can be raised under a grievance 
procedure may, in the discretion of the aggrieved 
party, be raised under that procedure or the 
complaint procedure under this section, but not 
under both procedures."

The Union argued that matters raised by its unfair labor practice 
complaint differed from those raised by its grievance. The complaint, it con­
tended, concerned a refusal of union acccss to work records on January 7, 1975 
while the grievance pertained to the Union's right to visit supervisors and 
worksites on April 17 and 18, 1975 per Article I, Section 3 of the negotiated 
agreement.
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Relevant portions of that Agreement are as follows:

"ARTICLE I - UNION REPRESENTATION

Section 3. Subject to security and safety 
regulations, permission will be granted to all 
Union officers and nonemployees serving as Union 
representatives to visit worksites to carry out 
their responsibilities under the terras of Executive 
Order 11A91, as amended, and this agreement. The 
Employer will be advised in advance of the purpose 
and time of intended visits.

ARTICLE XX - GRIEVANCE PROCEDURE

Section 1. The purpose of this article is to pro­
vide for a mutually acceptable method for the prompt 
and equitable settlement of grievances over the 
interpretation or application of this agreement. This 
negotiated procedure shall be the exclusive procedure 
available to the Union and the employees in the 
bargaining unit for resolving such grievances.

AT) ' r x r > T T 7  W T A TJ-D TT'-n. A'TTrVXT

Section 1. If the Employer and the Union fail to 
settle any grievance processed under the negotiated 
grievance procedure, such grievance, upon written 
request by either party within fifteen (15) working 
days after issuance of the Employer’s final decision, 
shall be submitted to arbitration.

Section 3. If for any reason either party refuses to 
participate in the selection of an arbitrator, the Federal 
Mediation and Conciliation Service shall be empowered to 
make a direct designation of an arbitrator to hear the 
case. However, it is understood that all arbitrability 
disputes shall be referred to the Assistant Secretary 
of Labor for Labor-Management Relations for decision.*'

A review of both the complaint before the Assistant Secretary in 
Case No. 22-5830(CA) and Che grievance of May 2, 1975 reveals that they con­
cerned two separate events with different allegations. The alleged violation 
of January 7, 1975, in the unfair labor practice complaint, concerncd the 
Union’s access to work records while the grievance involved Union access to 
supervisors and worksites on April 17 and 18, 1975 pursuant to Article I, Sec­
tion 3 of the Agreement. Wliile the end result, desired by AFGE, may have been 
the same in both events, that of reviewing work records relative to hazardous 
duty pay, the grievance clearly concerns a disagreement over the interpretation 
of Article I, Section 3 of the contract; with the Union arguing that Article I, 
Section 3 grants its acccss to supervisors and worksites while the Activity 
interprets that section as granting management the right to deny such access.

This distinction between the unfair labor practice complaint 
and the.grievance is significant enough to find the Activity’s allegation 
of a bar pursuant to Section 19(d) of the Order is without merit since the 
subject grievance of the grievance before us concerns a disagreement over 
the interpretation and application of the contract. Under that agreement,
Article XX, Section 1 of the Grievance Procedure provides that:

"The purpose of this article is to provide for 
a mutually acceptable method for the prompt 
and equitable settlement of grievances over the 
interpretation or application of this agreement."

And, Article XXI, Arbitration, provides in Section 1:

"If the Employer and the Union fail to settle any 
grievance processed under the negotiated grievance 
procedure, such grievance...shall be submitted to 
arbitration."

In summary, the matter raised by the instant application concerns 
the interpretation of Article I, Section 3 of the Agreement between the parties 
and is subject to resolution through the negotiated grievance and arbitration 
procedure. Accordingly, the arbitration held on August 8 , 1975 between the 
parties concerning the grievance of May 2, 1975 was the proper forum for 
resolution of this Tnfltr«=ri

Pursuant to Section 205.6(b) of the Assistant Secretary’s Regulations, 
an aggrieved party may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy served 
upon me and each of the parties to the proceeding and a statement of service 
filed with the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant Secretary 
for Labor-Management Relations, Attention: Office of Federal Labor-Managcmenr 
Relations, U. S. Departir.ent of Labor, Washington, D.C. 20216, not later than the 
close of business October 20, 1975.

Dated: October 3, 1975

Attachment: Service Sheet

Kenneth L. Evans 
Assistant Regional Director for 

Labor-Management Services
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U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s sista n t  S e c r e t a r y  

WASHINGTON. D.C. 20210

3-17-76
M s. Janet Cooper 
Staff Attorney
National Federation of Federal 

Employees 
1016 16th Street, N.W .
Walshington, D .C . 20036

670

obligated to meet and confer (assuming arguendo such obligation 
exists) with the Complainant concerning the matter prior to the 
submission of the descriptions to the Commission.

Accordingly, and noting also that the Activity had solicited the 
Complainant's comments and suggestions on the new job descriptions, 
your request for review, seeking reversal of the Assistant Regional 
Director's dismissal of your complaint, is denied.

Sincerely,

Re: U .S . Information Agency 
Washington, D .C .
Case No. 22-6345(CA)

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Dear Ms. Cooper: Attachment

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-named case , alleging violation of Section 
19(a)(1) and (6) of Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, I find that 
further proceedings in this matter are unwarranted. Thus, the 
evidence establishes that the proposed restructuring of the subject 
position description into five separate descriptions involved a 
realignment of job content and, as such, is excluded from the 
obligation to meet and confer under the Federal Labor Relations 
Council's decision in International Association of Firefighters, 
Local F-111, and Griffiss Air Force Base, Rome, New York.
FLRC No. 71A-30. Moreover, while the'Council's decision in 
Local Lodge 830 > International Association of Machinists and 
Aerospace Workers, and Louisville Naval Ordnance Station. 
Department of the Navy, FLRC No. 73A-21, makes the clari­
fication of general terms in a finalized job description a 
negotiable subject, the evidence in the instant case establishes 
that the Activity was awaiting advice from the Civil Service 
Commission before taking any final action regarding the 
proposed job descriptions. Hence, in my view, as the instant 
job descriptions had not been finalized when they were submitted 
to the Civil Service Commission and were submitted to the 
Commission for the latter's advice, the Activity was not

- 2 -
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RE: United States Information Agency 
Case No. 22-6345(CA)

22-06345(CA)

Caŝ e No. 22-6345(CA)
Page 2

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal Employees 
1737 H Street, N.W.
Washington, D.C. 20006

Dear Ms. Cooper:

The above captioned case alleging a violation of Section 19 of Executive Order 
11491, as amended, has been investigated and considered carefully. It does not 
appear that further proceedings are warranted inasmuch as a reasonable basis 
for the complaint has not been established.

You allege that the United States Information Agency violated Sections 19(a)(1) 
and (6) of the Executive Order by refusing to negotiate over the formulation of 
new job descriptions for certain employees whom your Union represents.

The investigation revealed that on or about July 2, 1974, after conferring 
with AFGE, Local 1812, NFFE, Local 1447 and NFFE, Local 1418, the Respondent 
submitted to the Civil Service Commission a proposal that certain Wage Grade 
positions be reclassified to General Schedule (one of the positions involved 
was that of Radio Broadcast Technician). AFGE, Local 1812 and NFFE, Local 1447 
concurred with the proposal while NFFE, Local 1447 opposed it. On or about 
January 29, 1975, the Civil Service Commission rendered its opinion with regard 
to some of the positions. Simultaneously, it requested that the Respondent 
redescribe the omnibus.position description of Radio Broadcast Technician into 
five or more position descriptions to reflect the several components which 
were included in the omnibus description. On or about April 23, 1975, the 
Respondent submitted the five position descriptions to the Commission for advisory 
classification. Although the Respondent had, prior to the April 23, offered to 
receive comnents on the position descriptions from the Union, the Union submitted 
none'.

From the evidence submitted, I am of the opinion that what was involved in the 
Respondent's actions was a realignment of job content. The Federal Labor Relations 
Council has held that job content, in general, falls under § 11(b) of the Executive 
Order and is thus excluded from the obligation to bargain.*

More importantly, from the evidence submitted it appears that no decision has 
been made by the Respondent to adopt. ‘ the 5 position descriptions in place 
of the one. Thus nothing has been submitted to show that the Respondent has 
foreclosed bargaining insofar as is required by the Executive Order should 
Respondent wish to adopt the new position descriptions.

In view of the foregoing, I am dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, you 
may appeal this action by filing a request for review with the Assistant Secretary 
and serving a copy upon this Office and the Respondent. A statement of service 
should accompany the request for review.

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secretary 
for Labor-Management Relations, U.S. Department of Labor, Attention: Office 
of Federal Labor-Management Relations, Washington, D.C. 20216 not later than 
the close of business

Sincerely,

Kenneth L. Evans 
Area Regional Director 

for Labor Management Services

International Association of Fire Fighters, 
Base, Rome. New York FLRC No. 71A-30.

Local F-111, and Griffiss Air Force
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U.S. DEPARTMEN r OF LABOR
O f f ic e  o f  t h e  A ssistan t  S ec r e t a r y

WASHINGTON. DC. 20210

Mr. Lem R. Bridges

Assistant Regional Director, L M S
U.S. Department of Labor

Room 300, 1371 Peachtree Street, N.E.
Atlanta, Georgia 30309

671

Ac'jordingly, the case is hereby remanded to the Assistant Regional 
Director for additional investigation and the issuance of a supplemental 

decision.

Sincerely,

Paul J. Passer, Jr. 
Assistant Secretary of Labor

Re: U.S. Army Aviation Center 
Fort Rucker, Alabama 
Case No. 40-6523(CA)

Attachment

Dear Mr. Bridges:

This is in connection with the request for review filed by the 
Complainant in the above-named case. The evidence revealed that 
a grievance was filed on behalf of certain bus drivers protesting the 
imposition of additional duties. The grievance subsequently was 
withdrawn and an unfair labor practice complaint was filed alleging 
that the Respondent had violated Section 19(a)(1) and (4) of 
Executive Order 11491, as amended, by imposing additional duties 
on the drivers in retaliation for the filing of the aforementioned 
grievance. The Acting Assistant Regional Director found, among 
other things, that the issue raised in the unfair labor practice 
complaint had been raised previously in the grievance and dismissed 
the complaint pursuant to Section 19(d) of the Order.

Under all of the circumstances, it is concluded that an additional 
investigation should be conducted to ascertain what, if any, 
additional duties were assigned to the drivers other than grass 
cutting prior to the filing of the instant grievance; what was dis­
cussed during the two operative steps of the negotiated grievance 
procedure; and the precise instances whe n  the alleged retaliatory 
conduct occurred. Thus, such additional investigation should 
attempt to ascertain whether the additional duties which are 
alleged as retaliatory in nature were assigned to the drivers prior 
to the filing of the grievance, after the grievance was filed but 
before the pre-complaint charge was filed, or after the charge was 
filed.

- 2 -

329



JxbvQjubor 12, 1975

Hr* Noblo H* Sean, P^sideut 
Viregraa® Metal Trr,<3ios Couiicll, AII/-CIU 
Post Office Box 7̂ ’-8 
Foirt Hucker, Alabcaaa 3636O

U. S« Army Aviation Center 
Jbrb fiudcer, A l a b a m  
Cao® Ho. ID-6$23{0K)

Pecir Dean:

Hie above-captionod case alle^fing s, violation of Seotion 19 of IbcGcut.i.ve 
Order 1lU91f as amendod, haa been investigated and considered carefolly.

Investigation discloses that V/irograss Metal Tirades Council is the 
exclusive representative of a unit of Vage Grade f«nployees of the 
TInited States Army Aviation Center coid llnited States Jaasy‘ Aviation 
School, Fort Rucker, Alabaaa. Bie3?e is a labor-managemont a^reeaent 
r.pplicable to the unit in effect. On June 5* 1975» David ITorwood, a 'buo 
driver In the ?x*aiiaportr,tion Tiotor Pool fil.ed a grievance under tlie 
negotiated grievance procedure alleging ^^discrimination ngainst Bus 
IDrivers in cutting graes end policing up the Tr^nspoarbation Motor Pool 
Area." Tho corrective action requested was tliat bus drivers be required 
to clean and police only their immediate voxk area. A  meeting vas held 
with Respondent on June 13, 1975 to attempt to settle the grievanoe.
The grievance was terminated by the Respondent by letter dated June 27, 
1975 for failure to observe tiiae lioits as prescribed in the s^eenient. 
By letter of tlie sejne date you advised the Respondent tliat the grievance 
was being v/ithdravm and that aji unfair labor practice complaint vrould bo 
filed.

^he complaint alleges that as a result of the grievance by ITorv/ood all 
bus drivers have been discriminated against in violation of Sections 
'59(a)(1) and (U) of the Order. You allege that the bus drivers in the 
I'ransportation Motor Pool have been required not only to cut grass but 
to do other details for the Motor Pool including painting the paiking 
area and cutting grass and trimming hedges around other buildings and 
work sites. You also contend that as a result of the grievance, the 
bus drivers* ;)ob descriptions were rewritten.

It is th® liespondent’s position that Section 19(d) of the Order bar© the 
filing of the coctplalnt inasmuch as the issue rnised in the complaint is 
the si-me issue \,’hich was raised in the grievance by Uor»/700d. i\irthcr, 
it is the Rofi5K>ndent»s position that additlcnal duties and assignmejits 
were g i v m  to the b»xs drivers but that these asslgnrucnts vere as a 
result of funding and manpower consldex”atio(no. I?ospondent cleim^'’ ±hL.t 
i.t \:ds e:^:crcisin£; certain raanajeiaent ri^^ts under 12(b) of the Oiao:* i:i 
imposing tho duties a.*:oignpd to the bus drivrrs.

V'ith respect to the allegation that Rerpondent has violated Section 
19(a)(U) of the Order, this Section deals witli discipline or discrimina­
tion against an employee for filing a complaint or giving testimony under 
tho Order. Ihere is no evidence that Uorwood or any other cain?loyeo filed 
a complaint under the Order. Filing a grievaoce is not filing a conqplaint 
under the Orderj therefore, there is no reasonable basis for the 19(a)(ij) 
complaint.

V7ith respect to the 19(a)(1) allegation, the A&sistant Secretary has 
treated Idie issue of the Cection 19(d) bar to jurisdiction in United 
States Department of M r  Force. V/amer Robins Air Materiel Area, A/SITO 
Ko. 3140. Inasmuch as the matter of the grass cutting duties was raised 
as an issue in the grievance by Norwood, the issue cannot be raised 
under the \jnfair labor practice procedure. Regarding your allegation 
that additional duties such as policing the motor pool area, painting 
and trimming hedges were Imposed and job descriptions of the bus drivers 
were changed, there is no evidence that this action by Re^ondent was as 
a result of Norwood or any other employee having engaged In Section l(a) 
activity. I conclude t?iat the additional duties assigjaed by Pceoi>ondent 
and the subsequent cJiange in job descriptions was in connection with the 
original assignment of grass cutting duties made prior to the filing of 
the grievance by Eorv/ood. Onis, there is no reasonable basis for the 
19(a)(1) complaint.

Inasmuch as I have concluded that Section 19(d) is dispositive of the 
issue in the complaint, I find it unnecessary to decide whether the 
Respondent was exercising ri^ts retained under Section 12(b) of the 
Order in assigning the grass cutting and related duties to the bus drivers.

I can, therefore, dismissing the con5>laint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Socretarjr 
you may appeal this action by filing a, request for review with the 
Aesiatent Secretary and serving a copy upon this office and the respondent. 
A sta-dement of cervice should aooonj^aay the request for review.

-  2  -
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Sucli. request nust contain a complete statment setting forth the facts 
3nd repQons upon which it ia haeed and inuet be received hy the Assistant 
Seoiretary for Labor-̂ fanâ ôoient BeXatiozm* Attentioni Office of Pedcsral 
J.abo3N-itenagement Belatione, U. S« Itepaxtaent of Labor, Vfarfiingtont 3)« C, 
20216 not later than the close odC buslneas Koveniber 28, 1975*

Sincerely yours,

c X ̂
\mLIAM D. !3EX1'0N 
Acting Assistant Regional Director 

for Labo2>ManageB!ient Services

cct

3ten M. Janutolo 
Major, AGO 
Adjutant (kaieral 
Department of the Army 
Eeadquarters TJhited States Arny 
Aviation Center and ibrt Budcer 

Fort Gucker, Alabama 36362

3 - 1 7 - 7 6

!lr. M l l i a m  3. Uoacb 
President, Local 796 
I’ational Federation of Federal 

Eiuployees 
SRI, Box 330
Hot Springs, Arkansas 71901

6 7 2

Rej U. S. Departoeiit of A^jriciilfcure 
Forest Service 

Ouachita National Forest 
Hot Springs, Arkansas 
Case No. 64-2757(CA)

Dear Mr, Roachs

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dissdssal of the 
cocplaint in the above-named case, alleging violations of Section 
19(a)(1) and (6) of Executive Order 11491, as amended.

In agreement \jith the Assistant Regional Director, i find tliat 
further proceedings on your complaint are mr^rrantsd. Thus, as the 
evidence establishes that the change in criteria used to evaluate 
er:?>loyees’ firefightiiig qualifications occurred prior to the 
certification of the Ccinplainant as exclusive representative, I find 
tliat the Activity was under no obligation to neet and confer m t h  the 
subsequently certified e>xlusive representative concerning the 
decision to change the criteria. Moreover, ^d.th respect to the 
obligation to meet and confer concerning the ic5>act of the new 
criteria on the unit enjployees, there was no evidence that the 
Complainant at any tine requested the Activity to oeet and confer in 
this regard, Cf, U, S« Department of Air Force» Morton Air Force 
Base, A/3UT. Ho. 261.

Accordingly, arul noting that th-e allegation that the Activity 
foiled to consult Tjith the Corsplainant concerning an ^ r i l  8 , 1975, 
fire qualifications emergency directive was raised for the first tiuie 
in the request for reviet,? and, therefore, cannot be considered by the 
Assistant Secretary (see Report on Ruling of the Assistant Secretary»
No, 46 (copy enclosed)), your request for revier^, seeking reversal of 
the Assistant Regional Director's dismissal of the instant cocmlaint, is 
denied.

Sincerely,

AttachraentJ

Paul J, Fasssr, Jr» 
Assistant Secretary of Labor
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U. s. OEPAP.TMCl' Or LABOR 
LABOR MANAGc.MENT SCRVi-.cS ADM I.M STRATION  

9 i ) V .ALNUT SrPG'c f -  v-:oO.Vl 2200

673-

aio-374-5n31 On\r,2 of 
The Rational A

Knnjos City, Mi îsouri &4106

November l8, I975

Mr. William B. Roach, President 
Local 796, National Federation of 

Federal Eniployees 
SR 1, Box 380 
Mount Ida, Arkansas 71957

Dear Mr. Roach:

Certified Mail #201922 

in Reply refer to: 64-2757(CA)

The above-captioned case alleging a violation of Section I9 of Executive 
Order 11^+913 as amended, has been investigated and considered .carefully.

It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for tne complaint has not been established. The criteria 
under which the new Forest Fire Qualification Cards were issued was pub­
lished prior to certification of Local 79o 2,s the exclusive representative 
and implementation of the criteria was begun prior to certification.
The fact that the results of the change became apparent subsequent to 
the certification of Local 796 imposes no obligation on the Activity to 
negotiate regarding pre-existing conditions'of employment.

Moreover, you have failed to sustain a burden of proof as required by 
Section 203.6(a)(e) of the Assistant Secretary's Regulations, that the 
implementation of the subject criteria impacted adversely on the enroloyees 
in the unit.

I am, therefore, dismissing the complaint in .this matter.

Pursuant to Section 203.8 of the Regulations of the Assistant Secretary 
you may appeal this action by filing a, request for review with the 
Assistant Secretary ?Jid serving a copy upon this office and the Respondent. 
A statement of service should accompany the request for reviev.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of FederaJ. 
Labor-Management Relations, U. S. Department of Labor, 200 Constitution 
Avenue, N.VJ., V/ashington, D.C. 20216, not later than the close of business 

December 3, 1975-

Sincerely,

Hr, Rnyir.ond L, Reynolds 
704 T^nndolph Avenue 
Huntsville, Air.bam 35801

Re; Civil Service Cootnission 
Atlantn Region 
Atlanta, Georgia 
Case No. 40-6699(CA)

Dear Mr. Reynolds:

I have con‘3idored carefully your re<iuest for review, seekinc 
reversnl of the Assistant Regionril Director's dismissal of the 
conplaint in tJie abovc-nainccl case alleging violations of Section 
"19(a)(6) and 19(b)(6)” of Executive Order 11A91, as aniended.

In agrecnient with the Assistant Pegional Director, and based 
on his rcasonir^^, I find that further proceedings in this matter are 
un.Mrrantcd. Thus, the evidence herein does not establish a 
rensonr?ble basis for your allegation that the Respondent has violated 
your rights assured by the Order.

Accordingly, and as in my vicv the Area Director*s investigation 
of this natter ';as sufficient, yo’ir re^iuest for reviê -j, seeking 
reversal of the Assistant Region:’I Director's dismissal of the con?>laint, 
is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attacliinent
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U. s. D E P A R T M E N T  O F  LA BO R
B E FO R E TH E  A S S IS TA N T SECR ETA RY FOR LA BO R-M A NA G EM ENT R E LA TIO N S  

N EW  YO RK RL-t^IONAL O FF IC E

Suite 3515 
1515 Broadway 

New Yoik, New York IOO36

■Mr. Albert P. Yaitaitis Case No. 30-6^^8(CO)

December I9 , 1975

Mr. Albert P. Yadtaitis 
c/o U.S. Mint 
320 V, Colfax Avenue 
Denver, Colorado 8020I4

Dear Mr. Vaitaitis:

In reply refer to Case No. 30-6558(CO)

Re; A5\S£ Mint Council

The above-captioned case alleging a v.olation of Section I9 of 
Executive Order lll|91j amended, has been investigated and consi­
dered carefully.

It does not appear that further proceedings axe warranted inasmuch 
as a reasonable basis for the ccnplaint has not been established. 
Thus, in your complaint you allege That the AIGE Mint Council in­
terfered with your rirhts and the rirht of other professional em­
ployees of the Bureaju cf the I^nt, ir. violation of Section 19(b)(1) 
of the Order, when ^t nc-^otiated and si"nc-d a collective bargaining 
agreenient covering both the proie^siLi-l and non-professional em­
ployees of the ox the Mir.t.

^'idence discloses that jijnerican Federation of Government 
iixployees »-:as certified as the exclusive representative for separate 
units of professional and non-professional employees of the Eureau 
of the Ilint on Septe:i:ib5r 21+, 1^/3. On jDecember I9 , 1971;, the AK^E 
Mint Council on behalf’ of the American federation of Government Em­
ployees entered into a collective bargaining agreement with the 
Bureau of the Mint. Article 1, Section 1 of the agreement provides, 
in part, "The Department of Treasuiy, Bureau of the Mint, herein­
after referred to as the Bureau, has recognized the American Federa­
tion of Government Employees, APL-CIO, hereinafter referred to as 
the Union, as the exclusive representative of all employees in the 
Units ... as follows:

a )  All professional en5)loyees of the Department of 
the Treasrny, Bureau of the I-Iint.

b) All nonprofessional employees of the Department 
of the Treasuiy, Bureau of the Mint.

Excluded are: confidential employees, ...”

Your basic contention is that the collective bargaining agreement was 
negotiated and signed without any representation, authorization of 
and consultation with the professional employees of the Bureau of the 
Mint. Evidence adduced discloses: that the views and suggestions of 
professional employees were solicited both prior to and during nego­
tiations. No evidence has been adduced “hat Respondent has failed to 
properly represent the interest of the professional employees nor is 
there any evidence that Respondent failed to consider the views of the 
professional employees prior to and during negotiations.

Furthermore, a l t h o u ^  the professional employees chose to be represen­
ted in a separate unit, such a vote did not require that <j. separate 
labor organization or other dictinct or.^anizational element within a 
labor organization be established .to represent the interest of the 
professional employees. M  examinatio:-- of the collective bargaining 
agreement discloses tha'; it is a multi;lc ;nit agreement. Nothing, 
in the Oraer pro '. bits a laoor org2:?ization from negotiating such an 
agreement. To quote fr^ai the Study Commission report of 19§9> which 
led to the issuance of the Crder:

'» ... an agency aiir. a labor organization or group of 
labor orgarizations should be free to engage in Joint 
negotiations covering SLny combination of units at 
any level of •'••le agLi:cy -.rhere parties are in 
agreement that sucl. an agre foment will provide for 
more productive negc'.iations ..."

Based upor. the foregcing, I f i : i i that yD\i hlave Tailed to sustain the 
burden of prooi to establish dL reaiij-nable basis for the alleged viola­
tion.

I am, therefore, vlismissin^ the co-iiplaint in this matter.

Pursuant to Section 203.3(c) of the Regulations of the Assistant Sec­
retary you may p.ppeal this action by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and the 
Respondent. A  statement of service should accompany the request for 
review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assis­
tant Secretary for Labor-Management Relations, ATT: Office of Federal 
Labor-Management Relations, U.S. Department of Labor, Vfashington, D.C. 
20216, not later than the close of business January 5> 1976.

'^Sihcer^ly- y^ursj_.

.  X.Z/L ''L
.Thomas'P. GilmaVtin
Acting Regional Administrator
New York Region
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Mr. Raymond L. Reynolds 
704 Randolph Avenue 
Huntsville, Alabama 35801

Dear Mr* Reynolds:

Re; Local 1858, American Federation
of Government Employees, AFL-CIO 

(U, S. Army Missile Command 
Redstone Arsenal, Alabama)
Case No. 40-6700(c0)

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-named case alleging violation of Section 
19(b)(6) of Executive Order 11491, as amended.

In agreement xd.th the Assistant Regional Director, and based 
on his reasoning, I find that further proceedings in this matter are 
unwarranted. Thus, I find that there was no evidence to shov; that 
you were involved in any proceeding in which there was an obligation 
on the part of the Respondent to meet and confer ^d.th the U. S. Army 
llissile Command concerning the position of the Housing Project Manager. 
Moreover, the right to challenge the obligation of a labor organization 
to meet and confer with an agency or activity does not extend to an 
individual unit employee.

Accordingly, your request for review, seeking reversal of the 
A.ssistant Regional Director's dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

U. s. DEPARTMENT OF LABOR 
L a b o r - M a n a g e m e n t  S e r v i c e s  A d m in is t r a t io n

J371 P f a c h t k e e  S T R t t r ,  N .  E .  -  R o o m  300
A I  L A N  r A ,  G t o R C iA  3 0 3 U yJanuajy 21, I976

Mr. Raymond L. Reynolds 
7OI1 Randolph Avenue 
Huntsville, Alabama 35801

RE: Local I858, American Federation
of Government iki5)loyees, AFL-CIO 

Case No. I1O-67OO (CO)

Dear Mr. Reynolds:

The above-captioned case alleging violations of Section I9 of Executive 
Order 111+91, as amended, has been investigated and considered carefully. 
It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established.

Investigation discloses that Respondent is the exclusive representative 
of a unit of employees of the U. S. Army Missile Command (HICOM). You 
have been employed by MICOM since 1950- On July 3> 1975> "the position 
of Housing Project Manager, GS-11, v/as announced and you applied. You 
were rated highly qualified, but you were not selected for the position. 
You have been a member in good standing of Respondent local since I96O.

You allege that Respondent's failiLce to consult, confer or negotiate in 
good faith with MICOM was the cause of your not being promoted to the 
Housing Project I'fenager position. You also allege that "this action 
was the climax of a long history of illegal, malfeasant, nonfeasant 
actions." You also allege that Respondent has violated Section 19(c) 
of the Order.

V7ith respect to 19(c), that section deals with denial of membership in 
a labor organization which is the exclusive representative. There is 
no evidence that you have been denied membership in the Respondent labor 
organization. Accordingly, there is no reasonable basis for the 19(c) 
allegation. Moreover, Section 203.2(a)(3 ) of the Regulations of the 
Assistant Secretary requires that before filing a complaint with the 
Assistant Secretary, a charge must be filed which contains a clear and 
concise statement of the facts including the time and place of the 
particular acts. The pre-con5>laint charge you filed with Respondent 
on September 7» 1975, did not raise the issue of 19(c). The allegation 
of denial of membership was raised for the first time in the con5)laint. 
Therefore, the complaint with respect to 19(c) is procedurally defective.

With respect to the allegation that R e ^ ondent failed to consult, con­
fer or negotiate with MICOM, there is no evidence that you filed a 
grievance or that you were involved in any other proceeding on which
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there was an obligation on the part of APGE to meet and confer with MICOM. 
Nor is there any evidence that MICOM requested or that Respondent either 
refused or failed to meet and confer concerning the Housing Project Manager 
position. Accordingly, absent any pending grievance over your failure to 
obtain the Housing Manager position, there was no obligation on the part 
of Respondent to consult and confer with MICOM. Moreover, the r i ^ t  to 
challenge the fulfillment by a labor organization of its obligation to 
bargain v/ith an agency does not extend to a unit employee. ^?herefore, 
you may not challenge any failxire or refusal of Respondent to consult, 
confer or negotiate v/ith MICOM on the matter of Respondent’s failure to 
promote you or on any other matter. Accordingly, I find that there is 
no reasonable basis for the 19(h)(6) complaint 4

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing <x request for review with the 
Assistant Secretary and serving a copy upon this office and the respon­
dent. A  statement of seirvice should accompany the request for review.

Such request niust contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labo:i>-Management Relations, U. S. Department of Labor, Washington, D. C. 
20216, not later than the close of business February j, 1976.

Sincerely,

LEM Ro BRIDGES ^
Assistant Regional Director 
for Labor-Management Services

Mr. Raymond L. Reynolds 
IQh Pvsndolph Avenue 
H c n t 3 v i l l < i ,  Alabaca 35301

Re:

Mr. Raymond B. Swaim, President 
Local 1858, American Federation of 
Government Employees, AFL-CIO 

Building 36U8
I#5stone Arsenal, Alabama 35809

Commanding General 
IT. S. Anny Missile Command 
Redstone Arsenal, Alabama 35809 
ATTENTION: Mr. John Mikitish

6 7 5

U. s. Ancriy Missile Coanand 
Redstone Arsenal, Alcibama 
Case No. 40-6693(CA)

Dear Mr. Reynolds:

I have considered carefully your request for review, seekiiig 
reversal of the Assistant Region^il Director's disnissal of the 
cocplaint in the above-named case allegiag violation of Section 
19(a)(6) of Executive Order 11491^ as aciended.

In agreement T/ith the Assistant Regional Director, and based on 
his reasoning, I find that further proceedings in this oatter are 
unwarranted. Thus, in ny view, the*obligation to meet and confer 
is oved by an agency or activity to the labor organization vhich is 
the e:cclusiva representative of enployees in the ijnit and the right 
to challenge the agency’s or activity's obligation in this regard 
runs solely to labor organization and not to an individual unit
eniployee.

Accordingly, your request for review, seeking reversal of the 
Assistant Regional Director's dismissal of the coc»laint, is danied.

Sincerely,

Paul J, Fasser, Jr. 
Assistant Secretary of Labor

Attachnient
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L a b o r - M a n a g e m e n t  S u r v ic e s  A d m in is t r a t io n  
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January 21, 1976 A i l a n t a  ̂ G k o r c ia  30309

Mr. Raymond L. Reynolds 
70U Randolph Avenue 
Huntsville, Alabama 35801

RE: U. S. Army Missile Command 
Redstone Arsenal, Alabama 
Case No. 1*0-6698(CA)

Dear Mr. Reynolds:

The above-captioned complaint alleging violations of Section 19 of 
Executive Order 11U91, as amended, has been investigated and con­
sidered carefully. It does not appear that further proceedings are 
wsirranted inasmuch as a, reasonable basis for the complaint has not 
been established.

Investigation discloses that Local 18$8, American Federation of Gov­
ernment Employees, AFL-CIO, is the exclusive representative of a  unit 
in which you are employed. Investi{;;ation further diccloGcs that you 
are a General- Supply Specialist, GS~11, in the Enuiprricnt Haiiagonient 
Division. You have been employed by Respondent since 1950 Bnd fo r a 
period of eight years you were Project Housing H&jiager. You v/ere 
transferred from that position during a reduction in force in  1971- 
On July 3, 1975> the position of Housing Project I-Ianager, GS-11, was 
announced and you applied. You were rated highly qualified, but you 
were not selected for the position. The complaint alleges violation 
of Sections 19(a)(1) and (6) as a result of Respondent's failure to 
consult or negotiate with Local I858 in good faith. You allege that 
such refusal resulted in your not being promoted to the Housing Pro­
ject Manager position. You further allege that there has -been "a long 
history of illegal, malfeasant, nonfeasant acts by the Agency."

The rig^t to challenge the fulfillment by any agency of its obligation 
to bargain extends to the exclusive representative and not to a unit 
employee. Therefore, you may not challenge any failure or refusaJ. of 
Respondent to consult, confer or negotiate with Local I858 on your^ 
promotion or on any other matter. Accordingly, I find that there is 
no reasonable basis for the 19(3-)(6 ) allegation. (See U . S . PeDax.-laient 
of Agriculture. Forest Service. Regional Office, Juneau, Alaska, A/5LI^IR

No. 595).

There is no allegation or evidence of an independent 19(a)(1) violation. 
Your allegation of violation of 19(a)(1) is wholly derivative of the 
19(a)(6 ) charge. Accordingly, there is no basis for the 19(a)(1) 

complaint.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the respondent. 
A statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received Ify the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U. S. Department of Labor, Washington, D. C. 
20216, not later than the close of business February 5t 1976.

■ Sincerely,

LEM Ro BRIDGES 
Assistant Regional Director 
for Labor-Management Services

cc: Commanding General
U. S. Army Missile Cori-mand 
Redstone Arsenal, Alabama 35809 
ATTErraOil: Mr. John Mikitish

I'Ir. Raymond B. Sv/aim, President 
Local I85Q, American Federation of 
Govem n e n t  Employees, AFL-CIO 

Building 36I+8
Redstone Arsenal, Alabama 35809
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U.S. D E P A R T M L N T  O F  L A B O R

O f f ic e  o f  t u b  A s s is t a n t  S e c r u t a r y  

WASHINGTON. D.C. 20210

Mr. Albert P. Vaitaitis 
c /o  U .S. Mint 
320 W. Colfax Avenue 
Denver, Colorado 80204

Re: AFGE Mint Council 
New York, New York 
Case No. 30-6558(CO)

Dear Mr. Vaitaitis:

I have considered carefully your request for review, seeking 
reversal of the Acting Assistant Regional Director's dismissal of 
the complaint in the above-named case , alleging violation of 
Section 19(b)(1) of Executive Order 11491, as amended.

In agreement with the Acting Assistant Regional Director, and 
based on his reasoning, I find that reasonable basis has not been 
established for the instant complaint and, consequently, further 
proceedings In this matter are unwarranted.

Accordingly, and noting the absence of any evidence that the 
National Mint Council has not properly represented the Interests of 
professional employees of the Bureau of the Mint, your request for 
review, seeking reversal of the Acting Assistant Regional Director's 
dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

U. s. DEPARTMENT OP LABOR
B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  F O R  L A B O R -M A N A G E M E N T  R E L A T fO N S  

N E W  Y O R K  R E G IO N A L  O F F iC E

Suite 3515 
1515 Broadv/ay 

New York, New York IOO36

December 19, 1975

Mr. Albert P. Vaitaitis 
c/o U.S. Mint 
320 V. Colfajc Avenue 
Denver, Colorado 8020U

Dear Mr. Vaitaitis:

In reply refer to Case No. 30-6558(CO)

Re; AKJE Mint Council

The above-captioned case alleging a violation of Section 19 of 
Executive Order 111+91> as amended, has been investigated and consi­
dered carefully.

It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the complaint lias not been established. 
Thus, in your complaint you allege that the AIGE Mint Council in­
terfered with your rights and the right of other professional em­
ployees of the Bureau of the Mint, in violation of Section 19(b)(1) 
of the Crder, when it negotiated and signed a collective bargaining 
agreement covering both the professional and non-professional em­
ployees of the Bureau of the Mint.

Evidence discloses that the American Federation of Government 
Employees was certified as the exclusive representative for separate 
units of professional and non-professional employees of the Bureau 
of the Mint on September 2k, 1973* On December 19, 197ii, the AJCE 
Mint Council on behalf of the American Federation of Government Em­
ployees entered into a collective bargaining cigreement with the 
Bureau of the Mint. Article 1, Section 1 of the ?.groGment provides, 
in part, "The Department of Treasur;>", Bureau of the Mint, herein­
after referred to as the Bareau, has recognized the Ai^ierican Federa­
tion of Govemment Employees, AFL-CIO, hereinafter referred to as 
the Union, as the exclusive representative of all employees in the 
Units ... as follows:

a) All professional emplo^^'ees of the Department of 
the Treasury, Bureau of the Hint.

b) Aj.1 nonprofessional employees of the Department 
of the Treasury, Bureau of the Mint.

Excluded are: confidential employees, ..."
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Mr. Albert P. Vaitsdiis C&se Ho. 30-6^^8(C0)

Your basic contention is that the collective bargaining agreement was 
negotiated and signed without any representation, authorization of 
and consultation with the professional en5)loyees of the Bureau of the 
24int. Evidence adduced discloses that the views and suggestions of 
professional employees were solicited both prior to and during nego­
tiations. No evidence has been adduced that Respondent has failed to 
properly represent the interest of the professional employees nor is 
there any evidence that Respondent failed to consider the views of the 
professional employees prior to and during negotiations.

Furthermore, although the professional employees chose to be represen­
ted in a separate unit, such a vote did not require that a separate 
labor organization or other distinct organizational element within a 
labor organization be established to represent the interest of the 
professional employees. An examination of the collective bargaining 
agreement discloses that it is a multiple unit agreement. Nothing 
in the Order prohibits a labor organization from negotiating such an 
agreement. To quote from the Study Commission report of 19^9, which 
led to the issuance of the Order:

'» ... an agency and a labor organization or group of 
labor organizations should be free to engage in joint 
negotiations covering any combination of units at 
any level of the agency where the parties are in 
agreement that such an agreement will provide for 
more productive negotiations ...”

Based upon the foregoing, I find that you have failed to sustain the 
burden of proof to establish a reasonable basis for the alleged viola­
tion.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Sec­
retary you may appeal this action by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and the 
Respondent. A statement of service should accompany the request for 
review.

Such request must contain a complete statement setting; forth the facts 
and reasons upon which it is based and laust be received by the Assis­
tant Secretary for Labor-Management Relations, ATT; Office of Federal 
Labor-Management Relations, U.S. Department of Labor, Washington, B.C. 
20216, not later than the close of business January 5> 1976.

-^^incereljr’ jrlurs, 
- V

iThdmas^P. Gilmartin
Acting Regional Administrator
New York Region

U.S. DEPARTMENT OF LABOR
O f h c e  o f  t h e  A ssista n t  Se c r e t a r y  

WASHINGTON, D.C. 20210

Mr. Thaddeus Dais 
5912 Catherine Street 
Philadelphia, Pennsylvania

3-16-76

19143

Re:

677

International Brotherhood of 
Electrical Workers, Local 902 

(Philadelphia Naval Shipyard) 
Case No. 20-5335(00)

Dear Mr. Dais:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint in the above-named case alleging violation of Section 
19(b)(1) of Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, I find that 
further proceedings in this unfair labor practice matter are 
unwarranted. Thus, in my view, the evidence herein did not 
establish that the disciplinary action taken against you in this 
matter was based on your filing a grievance under a negotiated 
grievance procedure.

Accordingly, and in the absence of any evidence to indicate that 
your complaint in this matter was handled improperly, your request 
for review, seeking reversal of the Assistant Regional Director's 
dismissal of the subject unfair labor practice complaint, is denied. 
It should be noted, however, that the foregoing disposition of your 
unfair labor practice complaint filed under Section 19 of the Order 
would not preclude you from filing a standards of conduct complaint 
in this matter under Section 18 of the Order and Section 204.2 of 
the Assistant Secretary's Regulations.

Sincerely,

Paul J. Passer, Jr. 
Assistant Secretary of Labor

Attachment
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u n i t e d  S t a t e s  D e p a f t̂ m iz n t  o f  l a b o r
tA U O H  MAWAC.r.ML*Nr s : K V IC L 6  A O M INI&TM ATtO N  

M rC IC N A U  OI .» ICC 
1 4 1 7 0  < .A irW A Y  n U U O IN O  

a»3!V MANKCT S i n t t T

November 20, ]975
r iia A D rL P M iA . i *a
tC L C rn O N C  3 I9 .& 0 7 .| I3 4

Mr. ThaUdeus Dais 
3912 Catherine Street 
Philadelphia, Pa. 191A3 
(Cert. Mail No. 701541)

Dear Mr. Dais:

Re: International Brotherhood 
of Electrical Workers 
Local 90:?
Case No. 20-5335(CO)

The above-captioned case alle{*ing a violation of Section 
19(b)(1) of Executive Order 11A91, as amended, has been investigated 
and considered carefully.

It does not appear that further proceedings are warranted 
Inasmuch as a reasonable basis for the complaint has not been 
established.

The complaint alleges that disciplinary action taken by the union 
violated your right to file a grievance without fear of reprisal.

The investigation revealed that in June 197^ a Mr. Walter Lesyk, 
Jr., an agent of the Raspondent, filed 3 ihird srtep grievance on your 
behalf. Subsequently, the Activity denied the grievance. Thereafter, 
in a letter you accused Mr. Lesyk of deliberately mishandling your 
grievance and acting in collusion with management with respect to its 
solution. In September 1974, Mr. Lesyk filed charges against you 
under the provisions of the union constitution. Subsequently, after 
a hearing, you were found guilty of the charges levied against you by 
M r . Lesyk.

Under Section 19(c) of the Executive Order, n labor organization 
may enforce discipline in accordance with procedures under its consti­
tution or by-laws which conform to the requirements of the Order. The 
Constitution of the International Brotherhood of Electrical Workers 
provides for disciplinary action against members who conm\it offenses 
of the type with which you were chargcd, and nothing in the Executive 
Order precludes a union from such action. ]̂ /

I am, therefore, di.nmissing the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention; Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington, 
D.C. 20216. A copy of the request for review must be served upon this 
office and the Respondent. A statement of service should accompany this 
request for- review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than close of businesj^^Kovember 5, 1975.

_j_
Sincerely,

Kenneth L. Evans 
Assistant Regional Director 
for Labor Management Services

Mr. V/alter Lesyk, Fresidsnt 
International Brotherhood of 
Electrical Workers, Local 902 

Philadelphia Naval Shipyard. 
Philadelphia, Penna. 19143 
(Cert. Mail No. 701542)

Philadelphia Metal Trades Council 
Philadelphia Naval Shipyard 
Philadelphia, Penna. 19143

R.R. Britt
Head/Employee Relati\»-^s Division 
Philadelphia Naval Shipyard 
Philadelphia, Penna. 19143

jL/ Local 1858, American Federation of Government Employees, Redstone 
Arsenal, Alabama A/SLMK //275
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3-16-76

U.S. DEPARTMENT OF LABOR
O F F IC E  O F  T H E  A S S IS T A N T  S E C R E T A R Y

W A SH IN G TON

December 9, 1975

678

Mr. Richard Taylor 
National Representative 
American Federation of Government 

Employees, AFL-CIO 
3501 Arden Creek Road 
Sacramento, California 95825

Re: Veterans Administration 
Regional Office 

Reno, Nevada 
Case No. 70-^+917

Dear Mr. Taylor:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director‘s dismissal of the 
alleged violations of Section 19(a)(1), (2) and (U) of Executive 
Order IIU9I, as amended.

In agreement with the Assistant Regional Director, and 
based upon his reasoning, I find that the Section 19(a)(1),
(2) and (U) allegations in the instant complaint were not filed 
timely pursuant to Section 203.2(1d)(^) of the Assistant Secretary's 
Regulations and, consequently, further proceedings on such alle­
gations are unwarranted.

Accordingly, your request for review, seeking reversal of 
the Assistant Regional Director*s partial dismissal of the 
complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Lahor

Attachment

Mr. Richard E. Taylor 
AFGE National Representative 
3501 Arden Creek Road 
Sacramento, CA 95825

Dear Mr. Trylor:

RE: VA Regional Office 
Reno, Nevada - 
AFGE, Local 2152, AFL-CIO 
Case No, 70-4917

The above-captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been investigated and considered carefully.

It is my intention to hold in abeyance the portion of the complaint which 
alleges that the exclusive representative was not given the opportunity to 
be present at a counselling session for employee Mann which resulted in 
his termination and on which an unfair labor practice charge was filed 
May 12, 1975. On May 9, 1975, the Federal Labor Relations Council issued 
an Information Announcement (copy enclosed) which indicated that the Coun­
cil had determined that the following is a major policy issue which has 
general application to the Federal labor-management relations program and 
upon which it intends to issue a major policy statement:

"Does an employee in a unit of exclusive recognition have a 
protected right under the Order to assistance (possible inclu­
ding personal representation) by the exclusive representative 
when he is summoned to a meeting or interview with agency man­
agement, and, if so, under what circumstances may such a right 
be exercised?'*

As certain issues involved in the 19(a)(1) and (6) allegation in the sub­
ject case are related to the major policy issue currently under review by 
the Council, in my view, it would effectuate the purposes and policies of 
the Order to defer further action on that portion of the instant case pend­
ing the Council's resolution of the above-noted major policy issue.

However, it does not appear that further proceedings are warranted with 
regard to the alleged 19(a)(1)(2) and (4) violations that employee Mann 
was terminated because of his union activities inasmuch as that portion 
of the complaint was not timely filed pursuant to Section 203.2 of the Reg­
ulations.
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It 1» your position tbut CoBplaliunt*» letter of May 12, 1975, !• th« unfair 
labor practice charge for all the allegatlona contained In the coaplalnt. 
Reapon^ent contenda that a charge had already been filed vlth reapect to 
the 19(a)(1) (2) and (A) allegations to vhich It had given a final decision*

^ e  Inveatl^atlcn dlcclosea that by letter dated Ifarch 25, 197S, AFCE Local 
2152 Steward Robert B. Tangen filed a ‘union grievance” with David Thorklldeon, 
a supervisor at the Veterans Adnlnlstrfttlon lUiglonal Office, Reno, I?cvada, 
alleging tlxat eajployee Hann vas temlnated on March 25, 1975, because of hla 
support for union activities* Pursuant to that letter, representatlyes of 
Cocplalj^ant and Sespondent wet on A p r U  7, 1975, in an attempt to settle in- 
forcally the dispute regarding Karta’s teraluatlon, Roprescntlng Cowplainant 
at the Besting vcrc the Local’s president, the vice-prcaident» and stcvard 
Tangen.

Froia the evidence subnltted by both parties, it is clear that at the ineeting 
both parties treated the Karch 25, 1975, letter as an unfair labor practice 
charge alleging that the tercJ^nation of employee Mann violated Executive Order 
11491, as attended, aespondent responded to the letter and meeting by letter 
dated April 10, 1975, the contents of vhich clearly Indicated that Roapoxident 
understood the March 25, 1975, letter to be an unfeir labor practice charge 
and vhich stated that Respondent's final response to the charge vaa that no 
violation had occurred* Upon receipt of this letter. Complainant oade no 
objection to the consideration of the H^rch 25, 1975, letter as « charge.

Conplalnant now contends that the March 25, 1975, letter should not liave been 
considered as a charee because it was not signed by the Local president. How­
ever, no evidence was subwltted to indicate that the steward who did sign vas 
not an authorised representative of the Local. Horeover, the Local president 
was aware that the letter had been filed, he fully participated in the meeting 
to discuss the letter, and he never indicated that he wanted the letter trc^ated 
as anything other than an unfair labor practice charge.

Additionally, 1 find that the >!arch 25, 1975, letter sset the requlreF:ent8 of 
a charge In accordance vlth Section 203,2(a)(l) end (3) of the neguletlons in 
that it tjas filed directly vlth the party against whoa It vas directed and it 
contained a clear and concise stateoent of the facts constituting the alleged 
unfair labor practice.

Based on the foregolafl;, T find that the portion of the cooplaint alle^ln* 
that the terainatioA of esployee >!acn vas a violation of the Order was untlaely 
filed in that It vas filed lacre than 60 days fron aervice of Sespoudent's 
final decision on the charse.

It should be noted further that If the Karch 25, 1975, letter vas not vievcd 
as an unfair labor practice charge, it would appear that the letter vas a 
grievance. In that case, the t e r E d n a t l o n  ef Haan could not be raised as a n  
unfair labor practice since Section 19(d) of the Order provides that issues 
raised under a grievance procedure cay not also be raised under the unfair 
Ial»or practice procedure.

-2-

Accordlfktly, I am dlsoisBlng that portion of the conplalnt alleging a vio> 
latlon of J?ectlon 19(a)(1)(2) and (4) of the Order. As indicated, I Intend 
to hold the 19(a)(1) and (6) portion of the conplalnt in abeyance pending 
the Councll*« action on Its May 9, 1975, Infonaatlon announcement.

Pursuant to Section 203.G(c) of the Regulations of the Assistant Secretary, 
yon Biay appeal the partial dlsniesal by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and the Respon- 
dent. A statement of service should accocpany the request for review.

5uch request wuet contain a coaplete atateaent setting forth the facts and 
reasons upon vhich it is based and nust be received by the Assistant Secre­
tary for Laber-Manaacisent Relationii, Attn{ Office of Federal Labor-Manage- 
Dent Relatione, C. S. Depart»«nt of Labor, 200 Constitution Avenue, N.V., 
Vaahln«;ton, D. C. 20210, not later than the c l o ^  of business Dece^er 2A, 
1975.

Sincerely,

Gordon Syrholdt 
Assistant Regional Director 
for Laber-Hanagecent Services

-3-
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U.S. DEPARTMENT OF LABOR
O F F I C E  O F  T H E  A S S IS T A N T  S E C R E T A R Y

W A SH IN G TO N

U NITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR L A  BOR-MANAGEMENT R E L A T I O N S

CHICAQO REGION

Mr. Paul J. Theriault 
1153 East Portage Avenue 
Sault Ste. Marie, Michigan

3-16-76

U9783

679

Re: Department oftHe-Air Force 
UU9th Combat Support Group 
Kincheloe Air Force Base, Michigan 
Case No. 52-6232(CA)

Dear Mr. Theriault:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director*s dismissal of the 
complaint in the above-named case, alleging violation of Sections 
19(a)(1) and (2 ) of the Executive Order, as amended.

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that a reasonable basis has not been 
established for the instant complaint and that, consequently, 
further proceedings in this matter are unwarranted.

Accordingly, and as in my view, the investigation conducted 
by the Area Office in this matter was proper, your request for 
review, seeking reversal of the Assistant Regional Director’s 
dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

DEPARTMENT O F  T H E  AIR FORCE,
449TH COMBAT SUPPORT GROUP, 
KINCHELOE AIR FORCE BASE, MICHIGAN,

Respondent
and Case No. 5 2 - 6 2 3 2 (CA)

PAUL J. IHERIAULT, An Individual,

Complainant
The Complaint in the above-captioned case was fil e d  on J u l y  18,

1975, in the office of the Detroit Area Director. It was thereafter 
amended, which amendments were filed on A u g ^ t  8 , 1975, and October 6 ,
1975. The amended Complaint alleges violations of Sections 19(a)(1) 
and (2) of Executive Order 11491, as amended. The Complaint has been 
investigated and carefully considered. It appears that further p r o ­
ceedings are not warranted, inasmuch as a reasonable basis for the 
Complaint has not been established, a n d  I shall therefore dismiss the 

Complaint in this case.

It is alleged that the Respondent violated the Order b y  suspending 
the Complainant, a member o f  Local 32, National Federation o f  Federal 
Employees, the Labor Organization that holds exclusive recognition at 
Kincheloe Air Force Base. The Complainant maintains that the susp e n ­
sion was in retaliation for his having f i led grievances a n d  represented 
other employees in processing their grievances. The C o m plainant states 
that the* Respondent retaliated in this fashion because its Commander 
*T3elieved that ^ h e  Complainan^7 *got him in trouble with the Union* . . . "

While the Complainant claims to have a ctively as s i s t e d  m i n o r i t y  
employees and FEW (Federally Qnployed Women) no evidence to support this 
claim was submitted. Investigation shows that the Coiq>lainant a c c o m ­
p anied another employee (Dorothy E. Wagner, see below) a n d  allegedly 
"represented” her in one informal meeting and that numerous grievances 
were filed by the Complainant, but all on his own behalf. Th e  C o m p l a i n ­
ant, while a member of Local 32, is not an official of th e  Local and 
has never ’’represented** anyone in the capacity of steward or u n ion o f f i ­
cial. In fact, it appears that Local 32 questioned v^ether he was p u r p o r t ­
ing to act as an official in any capacity and m a d e  it clear that h e  was 
not so authorized.
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The Respondent moves for dismissal of the Complaint on the grounds 
that (1) it is barred by Section 19(d) of the Order, (2) the Complaint 
is inadequate on its face because it uses phrases such as ”see attached 
correspondence", and (3) on the merits of the Section 19(a)(1) and (2) 
allegations. Section 19(d) provides that issues raised in a grievance 
pr o c e d u r e  cemnot be raised by  the filing of an unfair labor practice 
complaint. Here, the Complainant, prior to filing his complaint, did 
seek to raise the issues by filing a grievance. However, that grievance 
was "denied" as untimely filed, and he filed the instant Complaint, 
l^en a grievance is denied or not accepted and processed on the grounds 
o f  timeliness, an unfair labor practice charge m a y  thereafter properly 
b e  filed, so long as it fulfills the timeliness requirements of the 
Assistant S e c r e t a r y’s Regulations. The Charge and Complaint herein were 
timely filed, and I find no merit in the Respondent's 19(d) argument.
See Federal Aviation Administration, Muskegon Air Traffic Control T o w e r , 
A / S L M R  No. 534, Nor do I find any merit in the Respondent's second 
g round for dismissal. The attachments referred to by  the Complainant on 
the face of his complaint are arranged in reasonable chronological order, 
w i t h  the basis of the Complaint stated in reasonably clear and concise 
words, with an index of attachments. To dismiss on those grounds in 
this case w o u l d  in m y  opinion be unjust.

The Respondent admits that Article XII of the negotiated agreement 
w i t h  Local 32, which governs the rights of the Complainant, requires 
that an employee-grievant will be granted a reasonable amount of time 
to pre p a r e  and present grievances. However, it points also to Air Force 
Regulation 40-771, which requires that employee-grievants must make 
adv a n c e  arrangements with their supervisors for the use of official time 
to p r e p a r e  grievances. The Complainant in this case, as has been found 
above, filed numerous grievances on his own behalf. In December 1974, 
he  was given a letter of reprimand for using official duty time to p r e ­
p are his grievances without prior arrangements having been m a d e  with his 
supervisor. When this happened again, he was suspended. The Respondent 
argues that this was the o nly basis for his suspension, an d  the Complaint 
s h ould therefore be dismissed.

b e  allowed to refer to himself as "representative o f  labor at large".
That dispute is not before me. I find that nothing submitted by the 
Complainant in support of the allegations of the Complaint, and nothing 
obtained during our investigation of the Complaint establishes a 
reasonable basis for those allegations, i /

Having considered carefully all the facts and circumstances in this 
case, including the Charge, the Complaint, and all that is hereinabove 
set forth, the Complaint in this case is hereby dismissed in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistaoit 
Secretary the Complainant ma y  appeal this action by filing a request for 
review with the Assistant Secretary and serving a copy upon this Office 
and the Respondent. A  statement of service snould accompany the request 
for review.

Such request m ust contain a complete statement setting forth the 
facts and reasons upon which it is based a n d  must be  received b y  the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, LMSA,
200 Constitution Avenue, N. W . , Washington, D. C. 20216, not later than 
the clos^ of business December 22, 1975.

Dated at Chicago, Illinois, this 5th day of December, 1975.

R« C* DeMarco, Assistant Regional Director 
United States Department of Labor, LM S A  
Federal Building, Room 1033B 
2 30 South Dearborn Street 
Chicago, Illinois 60604

I shall dismiss the Complaint. The Complainant was very active in 
fil i n g  grievances on his own behalf. He apparently took mu c h  time to do 
so. H e  does not complain that he was denied reasonable time for such 
activity. Nor does he take issue with whether he h a d  failed to clear 
such time wi t h  his supervisor. It is stated that he h ad so failed, was 
reprimanded formally and then finally suspended for such failure. While 
it is clear that the suspension was a result incidental to his activity 
in filing grievances, to b e  an unfair labor practice in violation of the 
Order, it w o uld have to be shown that the suspension was because of 
u n i o n  activity. I find that reasonable grounds for such a finding have 
not be ^ n  established.^^ The bald assertion that the Commander "believed 
that /the Complainanjt/ *got him in trouble with the Union* . . . " i s  not 
enough. In fact there was a dispute about wrtiether the C o m p l a i n a n t 'should

Attachment; LMSA 1139

1/ In view of m y  findings and dismissal I find it unnecessary to pass 
upon the Respondent's motion to dismiss on the merits.
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John Aaito, Vice President 
Local R2-10R, FASTA 
National Association of Government 

Employees 
11 Holly Drive West 
3ayvlile, New York 11782

680
U. DEPARTMENT OF LABOR

BEFO R E TH E  ASSISTANT SECRETA RY FOR LABOR-M ANAGEM ENT RELATIONS  

NEW YORK REGIONAL O FFICE

Suite 3515 
1515 Broadway- 

New York, New York IOO36

Dear J/r . Aalto:

Re: Federal Aviation Administration 
Eastern Region 
Manpov/er Division 
Case No. 30-6128

October 2, 1975 In reply refer to Case No. 30-6128(CA)

I liavo considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's dismissal of the 
complaint In the above-named case alleging violations of 
Section ld(a)(5) and (6) of Executive Order 11491, as amended.

In agrecraent with the Assistant Regional Director, and based 
on his reasoning, I find that further proceedings In this matter are 
unwarranted. Thus, In my view, the obligation to meet and confer 
under the E?:ccutlve Order exists only In the context of an exclusive 
bargaining relationship between an exclusive representative and 
activity or agency which has accorded exclusive recognition. As 
the Respondent herein was not a party to the exclusive bargaining 
relationship with the Complainant, I find that It owed no bargaining 
obligation to the Coniplalnant. Cf. Fedordl Avtation Administration, 
Alnvays Facilities .Sector, San Dleco> California, A/3LMR No. 533.

Accordingly, your recjuest for review, seeking reversal of the 
Assistant Regional Director's dismissal of the complaint. Is denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

/?ttachftent

John Aalto, Vice President 
Local R2-10R, PASTA
National Association of Government Employees

11 Holly Drive Vest 
Sayville, New York 11782

Re: Federal Aviation Administration 
Manpower Division 
Eastern Region

Dear Mr. Aalto:

The above captioned case alleging violations of Sections 19(a)(5) 
and (6) of Executive Order 11^91 > as amended, has been investigated 
and carefully considered.

It does not appear that further proceedings are warranted inasnnich 
as a reasonable basis for the con5>laint has not been established.
In this respect, your attention is directed to Section 203-6(e) of 
the Regulations of the Assistant Secretary wherein it is stated that 
complainant shall bear the burden of proof at all stages of the pro­
ceeding regarding matters alleged in its complaint.

In your complaint and attachments thereto, you allege that Respon­
dent had failed to observe the terms of your negotiated agreement 
particularly with respect to the posting of a. merit promotion vac^cy.

Evidence adduced discloses Complainant holds exclusive recognition 
for a unit of employees enqployed by the Airways Facilities Division, 
Eastern Region, Federal Aviation Administration; however, it does not 
hold exclu^ve recognition for any of the employees en5>loyed by Res­
pondent. U

1/  The Respondent, as specifically set forth in the con5)laint is, 
"Manpower Division, Eastern Region, Federal Aviation Administra­
tion".
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John Aalto, Vice President 
Local R2-I0R, F A S T A A a GE Case Ho. 30-6128(CA)

No evidence has been adduced which would form a hasis to conclude 
that the Respondent was under any obligation to bairgain with Com­
plainant. In this respect, there is'no evidence that Respondent, 
in fulfilling any obligation it may have had to post nationwide 
(en5>hasis underscored) promotion bids, was acting for or on behalf 
of any activity or agency for which Complainant holds exclusive 
recognition. In addition, no evidence has been adduced which would 
indicate that Respondent »s actions were motivated by anti-union 
considerations.

Absent any exclusive bargaining relationship between Complainant and 
Respondent, there can be no basis for a violation of Section 19(a) 
(5) and/or 19(a)(6) of the Order.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203-8(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the Respondent. A  statement of service shoTild accompany the request 
for review.

Such request must contain a con5>lete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, ATT: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216, not later than the close of business Octo­
ber 20, 197$.

Sincerely yours

MANUEL EBER 
Acting Assistant Regional Director 
New Yoxk Region

3-17-76

U.S. DEPARTMENT OF LABOR
O r F ic s  o r  TH E A s s i s t a n t  s e c r e t a r y

W A SH IN G TO N

Mr. Roy T. Newsom 
6U8 CaduceuB Lane 
Hurst, Texas 76053

681

R e : Department of Transportation/FAA,
Fort Worth Air Traffic Control Center,
Euless, Texas
Case No. 63-6050(DR)

Dear Mr. Newsom:

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director’s dismissal of the 
decertification petition in the above-named case.

In agreement with the Assistant Regional Director, I find 
that the instant petition filed on August l8, 1975, and amended 
on August 26, 1975? was untimely as it was barred by an existing 
negotiated agreement between the Activity and Professional Air 
Traffic Controllers Organization affiliated with the Marine 
Engineers Beneficial Association, AFL-CIO, which became effective 
on July 8 , 1975? for a term of two years. In your request for 
review, you contend that the negotiated agreement involved does 
not cover the unit sought by the subject petition. In my view, 
however, the existing negotiated agreement, noted above, 
constitutes, in effect, a multi-unit agreement which covers 
the unit for which an election is sought by the subject petition. 
Accordingly, I find such petition to be barred under Section 202.3(c) 
of the Assistant Secretary’s Regulations.

Accordingly, your request for review, seeking reversal of the 
Assistant Regional Director’s dismissal of the instant petition, 
is denied.

Sincerely,

- 2 -

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

911 WALNUT STREET -  ROOM 2200

816-374-5131 O ffice o*
T h a Rtglon al A dm inistrator

November 26, I975

Kansas City. Missouri 64W)6

Mr. Roy T. Newscm, Controller 
6k8 Caduceus Lane 
Hurst, Texas 76053

Certified Mail #201882

Re: TRANSPORTATION/FAA
FT. WORTH AIR ROUTE TRAFFIC 
CONTROIi CEKTER, EUXiESS, TX/ 
ROY T. NEWSOM 

Case No. 63-6050(DR)

Dear Mr. Newsom:

Yo\ir petition in this matter was received in the office of the Dallas 
Area Administrator on August I8 , 1975. An amended petition was received 
on August 26, 1975> acccffl^anied by a statement of service to all parties.

The currently certified exclusive representative for the employees of 
the Ft. Worth ARTC Center is the Professional Air Traffic Controller 
Organization (PATCO), MEBA, AFL-CIO. PATCO was certified as the exclusive 
representative by the Dallas Area Administrator on December 21, 1973.
Per bargaining agreement dated April if, 1973j the Ft. Worth Center 
en^loyees were automatically brought under contract coverage.3^ The 1973 
contract was renegotiated and a new agreement entered into by PATCO and 
FAA on July 8, 1975. The new contract continued to provide contract 
coverage for the Ft. Worth Center employees under Article 3 of said 
contract.2/

lyArticle 3 of the Agreement reads as follows: "Other units in which 
the union is diily certified as the collective bargaining representative, 
shall be added to and covered by this agreement., unless agreed to otherwise 
by the Parties."

2/The incumbent Labor Organization, PATCO, has raised a question of 
whether the Ft. Worth center unit was a part of the National Certification. 
Since I have found the petition untimely, I do not find it necessary to 

rule on this matter.

- 2 -

I have carefully considered all the facts submitted in this proceeding 
and find that I must dismiss your petition as being untimely filed.
Section 202.3(c)(1) of the Assistant Secretary Regulation provides that 
a petition, to be timely filed, must be filed "not more than ninety (90) 
days and not less than sixty (60) days prior to the terminal date of an 
agreement having three (3) years or less from the date it was signed 
and dated by the activity and the incxambent exclusive representative."
Your petition was, therefore, prematurely filed since the instant 
bargaining agreement is in effect for two years from July 8 , I975.

I am, therefore, dismissing the petition.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, Washington,
D. C. 20216. A  copy of the request for review must be served on the 
undersigned Assistant Regional Director as well as the Activity and any 
other interested party. A  statement of such service should accon5)any 
the request for review.

The request must contain a complete statement setting forth the facts 
and reasons Tj^on which it is based and must be received by the Assistant 
Secretary not later than the close of business December 1 1 ,1975.

Sincerely,

P. KEOUCS 
A^si^^tant Regional Diirector 
for Labor-Management Services

cc: Federal Aviation Administration, Department of Transportation 
Fort Woith Air Route Traffic Control Center 
FAA Road

Euless, Texas 76039 Certified Mail #201878

Mr. Gerald Tuso
PATCO, Ft. Worth Center Local *f02 
FAA Road
Euless, Texas 76039 Certified Mail #201883

Mr. David Trick, Regional Vice President 
PATCO
Suite 509, 1901 Central Drive
Bedford, Texas 7602I Certified Mail #201883
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Cordon Ramsey*
Dickatein» Shapiro and Morin 
1735 New York Avenue^ K. W. 
Washing ton, D. C, 20006

1 31976

I>ear Mr. Ramseyi

Ret

682

Charlaston Naval Shipyard 
Charleston, South Carolina 
Case No. 40-6651(110)

1 have considered carefully your request for review in the 
above-named case seeking reversal of the Assistant Regional 
Director's disnissal of the subject petition as untimoly.

The investigations revealed that the Activity and the Federal 
Qaployees Metal Trades Council, AFL-CIO, (FEMTC) were parties to a 
three year negotiated agreement ^diich became effective on December 22» 
1972, the date on vbich the agreement vas approved by higher Agency 
management. The signature page of the agreement reveals that the 
agreement tas signed by the PDCTC on December 6, 1972. However, 
neither the signature page nor any other part of the agreement 
indicates the date on which the Activity signed the agreement. 
Consequently, the date of the Activity signing cannot be determined 
without considering favtors outside the agreement. It is the 
Petitioner's position that, as the agreement is ambigijous with 
regard to the date it vas signed by the Activity, the appropriate 
date for determining the timeliness of the instant petition should 
be the date on which the agreement was approved by higher Agency 
management and became effective, rather than the date it was 
allegedly signed by. the parties At the local level.

Under the particular circumstances of this case, I find, contrary 
to the Assistant Regional Director, that the appropriate date for 
determining the timeliness of the subject petition is December 22, 
1972, the date on which the agreement was approved by higher Agency 
management. Thus, in ny view, in order for a negotiated agreement 
to constitute a b*ir to a representation petition on the basis of 
its execution date, it must be signed and dated by both parties (see 
Section 202.3(c) of the Assistant Secretary's Regulations) so that 
employees and labor organizations can ascertain, without the necessity 
of relying on factors outside the agreement, the appropriate time for

the filing of a representation petition. Cf. Treasury Department,
United StAtPs Mint, A/SLMR Ho. 45. And where, as here, a three year 
agreement has a fixed duration dating from its effective date which 
can be ascertained from the agreement without considering other 
factors, it is appropriate to utilize the clear expiration date in 
order to determine when a petition may be filed. Therefore, and 
the subject petition xws filed during the 60 to 90 day period 
proceeding December 22, 1975, I find that it was filed timely within 
the meaning of Section 202.3(c) of the Assistant Secretary's Regulations.

Accordingly, the case is hereby remanded to the Assistant Regional 
Director for reinstatement of the petition and further proceeding? in 
accordance with the applicable Regulations of the Assistant Secretary.

Sincerely,

Paul j. Passer, Jr. 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR 
L a b o r - M a n a g e m e n t  S e r v i c e s  A d m in is t r a t io n

1 3 7 1  P e a c h t r e e  S t r e e t ,  N . E. -  R o o m  300
A t i j v n t a ^  G e o r g i a  3 p 3 0 9

November 20, 1975

Mr. Stanley Q. Lyman 
National Vice Pipesident 
National Association of Government En5>loyees 
285 Dorchester Avenue 
Boston, I'feissachusetts 02127

Re: Charleston Naval Shipyard 
Charleston, South Carolina 
Case Mo. 1*0-6651 (RO)

Dear Mr, Lyman:

This is to inform you that further proceedings with respect to the 
petition are not warranted.

Investigation discloses that Federal Employees Hetal Trades Council of 
Charleston, AFL-CIO (FE3)-rrc), the incumbent exclusive representative of 
the employees in the unit sou^t, and the Activity executed a labor 
agreement on December 6 , 1972. Article XLIV, Section 1 of that agree­
ment provides, in part:

This Agreement as executed by the parties shall remain in 
full force and effect for a period of three (3) years from 
the date of its approval by the Office of Civilian Manpower 
Management.

The agreement was approved by the Office of Civilian Manpower Manage­
ment on December 22, 1972 "to be effective 22 December 1972."

The subject petition was filed at the Atlanta Area Office on October 10,

1975.

The Activity takes the position that the petition may be untimely in 
l i ^ t  of the provisions of Section 202.3 of the regulations of the 
Assistant Secretary. The FEMTC takes the position that the agreement 
became effective December 6 , 1972 and expires December 6 , 1975 aJ^d that 
the petition is untimely under Section 202.3(c) of the regulations of 
the Assistant Secretary. FEMTC contends that the December 22, 1975 ex­
piration date is incorrect. FEIMTC states that December 22, 1972 is the 
date of approval of the agreement by the Office of Civilian Manpower 
Management but that approval was retroactive to December 6, 1972.

Section 202.3(c)(1) and (2) of the Regulations reads:

(c) V/hen an agreement covering a, claimed unit has been signed 
and dated by the activity and the incumbent exclusive repre­
sentative, a petition for exclusive recognition or other elec­
tion petition will be considered timely when filed as follovrs:

(1) Not more than ninety (90) days and not less than six'ty 
(60) days prior to the terminal date of an agreement having a 
term of three (3) years or less from the date it was signed 
and dated by the activity and the incumbent exclusive repre­
sentative; or

(2) -Not more than ninety (90) days and not less than sixty 
(60) days prior to the expiration of the initial three (3) 
year period of an agreement having a term of more than three
(3) years from the date it was signed and dated by the 
activity and the incumbent exclusive representative; or

Nothing in the agreement provides for retroactivity of the agreement to 
December 6 , 1972. The fact that the agreement requires approval by the 
Office of Civilian Manpower Management does not justify the conclusion 
that the agreement is to be retroactive to the date of the signing of 
the agreement, i.e., December 6 , 1972.

The termination or expiration date of the agreement is December 22, 1975. 
But the issue in the instant case is timeliness of the petition, not the 
expiration date of the agreement. As the agreement is for a period of 
more than three (3) years from the date it v/as signed and executed by 
the parties, the ninety (90)-sixty (60) day "open" period should be 
determined by counting back from December 6, 1975. Therefore, for pur­
poses of determining timeliness, the "open" period for filing the peti­
tion is on or bet^>reen September 7 , 1975 and October 7, 1975.° As your 
petition, filed on October 10, 1975, was not filed within the "open" 
period, it is untimely.

I am, therefore, dismissing the petition,

Puxsuant to Section 202.6(d) of the Regulations of the Assistant 
Secretaiy, you may appeal this action by filing a request for review 
with the Assistant Secretary for labor-Managemeht Relations, Attention; 
Office of Pederal La-bor-Management Relations, 0. S. Bepartment of Labor, 
Washington, D. C. 20216. A copy of the request for review must be 
served on the undersigned Assistant Regional Director as well as the 
activity and any other party. A  statement of such service should 
accompany the request for review*

- 2 -
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The request must contadn a complete statement setting forth the facts 
and reasons upon "which it is "based and must he received by the 
Assistant Secretary not later than the close of "business December

1975.

Sincerely,

- 3 -

LEM Ro BRIDGES 
Assistant Regional Director 

for Labor-I4anagement Services

cc;

Mr, Alan \Ih± sney 
Vice President
National Association of Government 

Employees 
I3UI G  Street, N. W.
Washington, D. C.

Mr, C. H. Sanders, President 
Federal Employees Metal Trades Council of 

Charles ' '»n 
IIU South v/alnut
Summerville, South Carolina 29U83

C. S. Davis, Jr., Rear Admiral, USIJ 
Commander, Charleston Kaval Shipyard 
Naval Base
Charleston, South Carolina 29I+O8

Mr, Elbert C, Newton
Labor Relations Advisor
Southern Field Division
Office of Civilian Manpov/er Management
Box 88, Naval Air Station
Jacksonville, Florida 32212

Mr. Patrick C. 0*Donoghue 
1912 Sunderland Place, N® W»
Washington, D. C. 2OO36

Mr. Gordon Ramsey 
Dickstein, Shapiro and Morin 
1 Boston Place
Boston, Massachusetts 02108

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s sista n t  Se c r e t a r y  

WASHINGTON, D.C. 20210

3-18-76

Ms. Janet Cooper, Staff Attorney 
National Federation of Federal 

Employees 
1016 16th Street, N . W .  
Washington, D . C  . 20036

Mr. J. Richard Hall 
President, Local 1437 
National Federation of Federal 
Employees 

Building 34, Picatinny Arsenal 
Dover, N e w  Jersey 07801

683

Re: Picatinny Arsenal 
Department of the Army 
Dover, N e w  Jersey 
Case No. 32-4193

Dear Ms. Cooper and Mr. Hall:

I have considered carefully your request for review, seeking 
reversal of the Acting Assistant Regional Director's dismissal of the 
complaint alleging a violation of Section 19(a)(1) and (3) of 
Executive Order 11491, as amended.

In agreement with the Acting Assistant Regional Director, I find 
that a reasonable basis for the subject complaint has not been 
established and, that, consequently, further proceedings in this 
matter are unwarranted. Thus, in m y  view, the evidence herein 
does not establish that the labor organizations which were party to 
the election in Case No. 32-3619(ROj were treated disparately by the 
Respondent. Rather, the evidence establishes that the administrative 
leave for union training which was granted by the Respondent to 
employee representatives of the American Federation of Government 
Employees, AFL-CIO, (AFGE), was granted to such representatives 
on the basis of the AFGE's exclusive representative status with 
respect to its existing units at the Picatinny Arsenal. In m y  view, 
while labor organizations which are party to a pending represen­
tation proceeding should be treated by agencies and activities 
in a non-disparate manner during the pendancy of the question 

concerning representation, this does not mean that, with respect to
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other established units for which no questions concerning representation 
have been raised, incumbent exclusive representatives (such as the 
AFGE in the subject case) may not be accorded the rights flowing from 
their exclusively recognized status without according the same rights 
to the labor organizations involved in the pending representation proceed­
ing which do not hold exclusive recognition.

Accordingly, and noting that there was no contention herein that the 
A F G E  employee representatives involved were included in the petitioned 
for unit in which a question concerning representation exists, your 
request for review, seeking reversal of the Acting Assistant Regional 
Director's dismissal of the complaint, is denied.

Sincerely,

Paul J. Passer, Jr. 
Assistant Secretary of Labor

Attachment

U. s . D E PA R TM EN T O F  LABOR
B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  F O R  L A B O R -M A N A G E M E N T  R E L A T I O N S  

N EW  Y O R K  R E G IO N A L  O F F IC E

Suite 3515 
1515 Broadway 

New York* New York 10036
JANUARY 7, 1976

In Reply refer to Case No. 32-4193(CA)

J. Richard Hall, President
National Federation of Federal Employees (IND)
Local Union 1437
241 Sixth Avenue
New York. New York 10014

Re: Picatlnny Arsenal 
Dover. New Jersey

Dear Mr. Hall:

The above-captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been Investigated and considered carefully. It 
does not appear that further proceedings are warranted inasmuch as a reasonable 
basis for the complaint has not been established.

The union alleges that the Respondent-Actlvlty violated Section 19(a)(3) and 
(1) In that It failed to extend administrative leave to complainant's 
representatives to attend a union-sponsored training seminar conducted in 
Stony Brook, Long Island, New York on June 27, 1975. This refusal occurrcd 
after the Respondent Activity had granted such excused absence to employees 
who were representatives of another labor organization. Local 225, American 
Federation of Goverrenent Employees (AFL-CIO), which was the certified 
bargaining representative for a different unit at the same Activity. The union 
alleges further that its representatives were entitled to treatment similar to 
that granted to Local 225, AFGE, because the two (2) unions were contesting a 
unit of employees at Respondent-Activity and, hence, were in "equivalent" status 
within the meaning of Section 19(a)(3) of the Order.

The Respondent answers the charge by stating that Administrative Leave is 
not a "customary and routine service" to which Section 19(a)(3) and Section 
23 of the Order refers. Administrative Leave is by its nature granted only 
in unusual circumstances as prescribed by a Department of Defense directive.
It is granted only to a labor organization which holds exclusive recognition 
and only when its use is of mutual benefit to the union and the Respondent.

- 2 -
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Local Union 225, AFGE, the third party to this complaint, ansv/ers the 
charge by concurring In the Respondent's position with regard to the 
extraordinary nature of the service denied the complainant. It also argues 
that "equivalent status" as it relates to the equal rendering of "customary 
and routine services" prescribed by the Order has only been held to apply 
to the period prior to an election in a unit where a question concerning 
representation is present.

The evidence submitted discloses that Respondent grants Administrative leave 
on a very limited basis to Labor Organizations holding exclusive recognition 
within the Activity. It 1s dispensed strictly within the guidelines of a 
Department of Defense Directive. There Is no evidence to demonstrate that 
it is a "customary and routine service" within the meaning of Section 19(a)(3). 
The evidence also discloses that while the union does not hold an exclusive 
recognition $t the Respondent-Activity, Local 225, AFGE does. The union 
cannot lay claim to all of the various benefits accorded to a labor 
organization which is granted exclusive recognition merely because they gain 
equivalent status within the context of a question concerning representation. 
They are only entitled to "customary and routine services". To go beyond 
these services would be to go beyond the Intent of Section 19(a)(3). The 
union supplies no evidence to show that the Department of Defense policy 
was Intended to favor Incumbents during unit questions. There Is no evidence 
of any advantage or disadvantage gained. As a matter of fact. Local 225,
AFGE, which received the Department of Defense benefit complained of, lost 
the election in the professional unit, the unit which was being contested.

I must conclude from the foregoing that you have failed to establish a 
reasonable basis for your complaint.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this Office and the other parties.

A statement of service should accompany the request for review.

Case No. 32>4193(CA)

Such request musit contrdp. a complete etatemcnt setting forth the facts 
and reasons upon which it is based and must be received the Assistant 
Secretary for Labor-Management Relations, Office of Federal Labor
Management Relations, U.S. Department of Labor, Washington, L.C. 20216 
no later than the close of business January 23, 1976.

Sincerely yours,

Case No. 32-iq93(CA)

THOMAS P. GIU-IARTIN
Acting Regional Administrator
New York Region

-2-

- 3 -
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Attachment

Sent to the following:

Mr. Joseph Fllippone 
Civilian Personnel Officer 
Picatinny Arsenal 
Dover, New Jersey 07801

Ms. Nancy McAleney 
President, AFGE Local 225 
Building 1610 
Picatinny Arsenal 
Dover, New Jersey 07801

Colonel Kilbert Lockwood 
Commanding Officer 
Picatinny Arsenal 
Dover, New Jersey 07801

Mr. Irving Geller 
General Council, NFFE 
1016 16th Street, N.W. 
Washington, D .C . 20036

Mr. Thomas Daly 
Area Director, LMSA 
U .S . Department of Labor 
Room 305, 9 Clinton Street 
Newark. New Tersev 07102

3-18-76

U.S. DEPARTMENl OF LABOR
O f h c e  o f  t h e  A ss is t a n t  Se c r e t a r y

WASHINGTON. D.C. 20210

Mr. Donald R. Prince 
Director, National Council of Bureau 

of Indian Affairs Educators 
P.O . Box 476
Gallup, New Mexico 87301

Re:

684

Shonto Boarding School 
Shonto, Arizona 
Department of the Interior 
Bureau of Indian Affairs 
Case No. 72-5654 (RO)

Dear Mr. Prince:

/o'

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's dismissal of the 
petition in the above-named ca se .

The Assistant Regional Director dismissed the petition on the 
ground that there is no evidence herein of unusual circumstances 
which would warrant severance of the claimed employees from an 
existing exclusively recognized unit. He noted that where no 
evidence is presented of unusual circumstances to warrant severance, 
the policy has been established that a petition will be dismissed.
In this regard', he cited U .S . Department of Interior, Bureau of 
Indian Affairs, Fort Apache Agency, Phoenix, Arizona, A/SLMR No. 363.

In your request for review, you contend that A/SLMR No. 363 
was wrongly decided and "should be tested ." You also claim that 
the instant petition "should not be considered as carving into 
another union's territory since no other professional group exists to 
represent the professional teach er." In agreement with the 
Assistant Regional Director, and noting particularly that no evidence 
has been presented of unusual circumstances which would warrant 
severance, I find that the subject petition was properly dismissed.
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Accordingly, your request for review, seeking reversal of the 
Assistant Regional Director’s dismissal of the petition, is denied. 

Sincerely,

Decftffllar 12. 1975

Paul J. Passer, Jr. 
Assistant Secretary of Labor 

Attachment

Hr, Hoaald R. Prtncft, iJlrtctor 
National Council of Purcau of 

Indl&u Affolro Educators 
P. 0 . 476 
Gullup, Kcv Mexico £7301

Dear yir. Prince:

Re: Interior, I^IA, Sbonto
Boarding School, Shonto, AZ 
KCblAt
Caoe Ko. 72-5654

Thl3 la to Icfona you that further proceeditge vltb respect to tbc petition.
In the subject ticttcr ^re uot varrant^J, On tha haaie of the InvestIgatlon,
It has been dcterttlned that the clc,lned unit does not appear to bo appropri­
ate iRflFrauch as your petition fieeV^ to sever a (rroup of eaployees fros an 
ex.lsti£ig unit holding exclusive recognition. In this record, I direct your 
fltteation tc V. S« Pepartgent of Irttcrlor, Bureau o f Indian Affaire, Fort 
Apflcbe Agency^ Pb.ocnix, Arl/.oiia, A7SL*^; Uo, 363 > in wlilch >X5IAE vas also 
ibo petitioner cad ooujtht to sfrver the 1710 educators froc ft profeeslonal/ 
non-professional uaiC. The AssicCent Secretary fotmd no urmflual clrcu?>.sraacefi 
to varrant cuch severertce, and he dlenilssed tiic petition. In the instant 
petition, you have iiot preoented «ivlderice of vm»jawal clrcuwatances to var- 
rant *everencc.

I ai;, therefore, JlasiiSBiztE: the piStition.

Fureuant to SectioR 202.6(c) of the R.epulatlon« of the Assietant Secretary, 
you isay appeal this action by fllln:? a rer^uc-st for review ijlth the Assiat- 
ant Secretary for Labcr-Jifenaoer^eiit Bolatioua, Atti^ncioa: Office of Federal 
Labor“Kanat'eraent 2clatioiia, L. S. Pepart»e:it of Labor, Uasbiujton, D. C.
20210, A copy of the reque'Kt for revlev cust be served on tbe uiadtrsij^ned 
Regional Adr.lnlctrator as veil as the activity and any other party. A 
etate&«nt of auch service shoald acconpany the request for rcvlfctf. Tfi* 
re<5uest aust contain a complete statement setting forth the facts and 
reaoor.B vipon vhlcU it la based ar.d teust be received by the Assistant Secre­
tary net later than the close of buslnees Deceaber 29, 1975.

Sincerely,

Gordon M. tyrboldt 
Regional Adainletrator

- 2 -
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U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  Se c r e t a r y  

WASHINGTON. D.C. 20210
3-18-76

UNITED STATES DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

Mr. Mitchell Arkin 
Labor Relations Advisor 
Labor Disputes and Appeals Section 
Office of Civilian Manpower 

Management 
Department of the Navy 
Washington, D .C . 20390

Re:

Dear Mr. Arkin:

685

Puget Sound Naval Shipyard 
Bremerton, Washington 
Case No. 71-3492

I have considered carefully your request for review seeking 
reversal of the Assistant Regional Director's Report and Findings 
on Grievabllity or Arbitrability in the above-named case .

In agreement with the Assistant Regional Director, and based 
on his reasoning, I find that the grievance herein is on a matter 
subject to the negotiated grievance procedure. Accordingly, and 
noting that no statutory appeal procedure exists through which the 
previously employed grievant could raise the matter covered by the 
subject grievance, your request for review, seeking reversal of 
the Assistant Regional Director's Report and Findings on 
Grievabilitv or Arbitrability, is denied.

Pursuant to Section 205.12 of the Assistant Secretary's Regulations, 
the parties shall notify the Assistant Regional Director for Labor- 
Management Relations, Labor-Management Services Administration, 
U. S.  Department of Labor, in writing, within 30 days from the 
date of this decision as to what steps have been taken to comply 
herewith. The Assistant Regional Director's address is 9061 
Federal Building, 450 Golden Gate Avenue, San Francisco,
California 94102.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

DEPARTMENT OF THE NAVY 
PUGET SOUND NAVAL SHIPYARD 
BREMERTON, WASHINGTON

-ACTIVITY

-AND-

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS, 
LOCAL 282, DISTRICT NO. 160

-APPLICANT

CASE NO. 71-3A92

REPORT AND FINDINGS ON AN APPLICATION FOR

DECISION ON GRIEVABILITY

On August 7, 1975, the International Association of Machinists and Aerospace Workers, 
Local 282, District No. 160, hereinafter referred to as Applicant, filed an Applica­
tion for Decision on Grievabllity in accordance with Section 206 of.the Regulations 
of the Assistant Secretary. The undersigned has caused an investigation of the facts 
to be !2ade and finds pr follows:

The Applicant and Department of the Navy, Puget Sound Naval Shipyard, Bremerton, Wash­
ington, hereinafter referred to as Activity, are parties to a labor-management agree­
ment effective June 20, 1975, with a termination date of February 15, 1977. The 
Applicant seeks a decision as to whether its grievance dated June 27, 1975, concerning 
the termination of employee James Morgan is grievable -under the negotiated agreement.

The facts indicate that probationary employee James Morgan was terminated for an 
alleged misuse of annual and sick leave on or about June 27, 1975. On June 27, 1975, 
Morgan filed a formal grievance concerning his termination, citing Articles XII &
XIII of the negotiated agreement. The Activity denied the grievance on July 16, 1975, 
on the grounds Morgan's termination was over <i matter for which d statutory appeals 
procedure exists and, therefore, Morgan was precluded from filing a grievance under 
the negotiated procedure.

On June 26, 1976, Morgan, through counsel, appealed'the termination to Employee 
Appeals Authority, United State Civil Service Commission, Seattle, Washington under 
Section 315, Subpart G of the Civil Service Regulations which provides in pertinent 
part;

Section 315.806 Appeal rights to the Commission, (a) Right of appeal. An 
employee may appeal to the Commission in writing an agency's decision to 
terminate him under Section 315.804 or Section 315.805 only as provided in 
paragraphs (b) and (c) of this section. The Commission’s review is confined 
to the Issues stated in paragraphs (b) and (c) of this section

Attachment
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(b) On discrimination. (1) An employee may appeal under this subparagraph 
a termination which he alleges was based on discrimination because of race, 
color, religion, sex, or national origin. The Commission refers the issue 
of discrimination to the agency for investigation of that issue and a report 
thereon to the Commission. (2) An employee may appeal under this subpara­
graph a termination not required by statute which he alleges was based on 
political reasons or marital status or a termination which he alleges resulted 
from Improper discrimination because of physical handicap.

(c) On improper procedure. A probationer whose termination is subject to 
Section 315.805 may appeal on the ground that his termination was not effected 
in accordance with the procedural requirements of that section.

In this appeal, Morgan contended his termination was based upon his marital status and 
upon improper discrimination because of physical handicap. The appeal was denied 
July 29, 1975. Thereafter, on August 7, 1975, the Applicant filed an Application for 
Decision on Grievabillty.

The negotiated agreement provides in pertinent part:

Article 1, Section 2 - Recognition and Coverage of Agreement

The unit to which this Agreement is applicable is composed of all 
eligible employees including temporary and probationary employees 
in the Puget Sound Naval Shipyard . . .

Article III, Section 6 - Rights of employees

The provisions of this Agreement shall be applied fairly and equita­
bly to all employees of the unit.

Article XII - Sick Leave

Article XIII - Annual Leave

Article XXX - Grievance Procedure

The Activity asserts that the termination of Morgan is a matter for which statutory 
appeals procedures exist thereby eliminating Morgan’s right to file a grievance under 
the negotiated grievance procedure. Furthermore, the Activity points out that Morgan 
did, in fact, file an appeal with the Federal Employee Appeals Authority on June 26, 
1975, which was denied on July 29, 1975.

While it is established that an appeal was made by the grievant under a statutory 
appeals procedure, it Is apparent that the jurisdiction of the appellate entity there­
in is limited to discrimination because of race, color, religion, sex, national origin, 
partisan political reasons, marital status, or physical handicap. It is also apparent 
that the thrust of the appeal, which was ultimately denied, was within the parameter 
of that jurisdiction, and did not extend to the subject matter of the grievance that 
Applicant seeks to have resolved under the negotiated grievance.

In these circumstances, it is concluded that no statutory appeals procedure exists 
under which the grievant can appeal the specific allegations raised in his grievance.
It is further concluded that the questions of proper usage of sick and annual leave, 
which are raised in the grievance. Involve application of Articles XII and XIII of 
the negotiated agreement and that the coverage of that agreement as set forth in 
Article I extends to grievant.

Accordingly, since it is concluded that the grievance is on matters properly covered 
by the negotiated agreement, the undersigned finds that the grievance is subject to 
the negotiated grievance and arbitration procedure.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, you may 
appeal this action by filing a request for review with the Assistant Secretary and 
serving a copy upon this office and the other party. A statement of service should 
accompany the request for review.

Such request must contain a complete statement setting forth the facts and reasons 
upon which it is based and must be received by the Assistant Secretary for Labor- 
Management Relations, Attention: Office of Federal Labor-Management Relations, U. S. 
Department of Labor, 200 Constitution Avenue, N.W., Washington, D. C. 20210, not 
later than the close of business on December 17, 1975.

Section 1 - This article provides for an orderly and sole procedure for 
the processing of employee. Employer, and Council grievances as set 
fortii in Executive Order 11491, as amended. Grievances, to be processed 
under this article, shall pertain only to the interpretation or applica­
tion of express provisions of this Agreement.

Section 2 - Any employee, or group of employees, in the unit may present 
such grievances to the Employer and have them adjusted. . .

Section 11 - Matters for which statutory appeals procedures exist shall 
not be considered under this Article, or Article Thirty-One, Arbitration.

Applicant contends that when Articles I, III & XXX are viewed together, it must be 
concluded that probationary employees have full rights under the -negotiated agree­
ment and, moreover, since no statutory appeals procedures exist which allow the 
grievant to pursue his alleg“ations of contract violations, the question of his term­
ination due to alleged abuse of sick and annual leave shall be resolved through the 
negotiated grievance procedure.

Dated: December 2, 1975

LABOR-MANAGEMENT SERVICES ADMINISTRATION

GORDON M. BYRHOlDT /
Assistant Regional Director 
San Francisco Region 
9061 Federal Building 
450 Golden Gate Avenue 
San Francisco, CA 94102
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3-19-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  Se c r e t a r y

WASHINGTON. D.C. 20210

686

Mr. John M .  Walsh, Attorney 

Office of the Chief Counsel 

Federal Aviation Administration 

800 Independence Avenue, S.W. 
Washington, D . C .  20591

Re: Federal Aviation Administration 
Washington, D . C .
Case No. 22-6347

U.S. Department of Labor, in writing, within 30 days from the date of 
this decision as to what steps have been taken to comply herewith. 
The Assistant Regional Director's address is R o o m  509, Vanguard 
Building, P.O. Box 19257, 1111 20th Street, N . W . , Washington, D . C .  
20036.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

Dear Mr. Walsh:

I have considered carefully your request for review, seeking 
reversal of the Acting Assistant Regional Director's Report and 
Findings on Grievability or Arbitrability in the above-named case.

In agreement with the Acting Assistant Regional Director, I find 
that the instant grievance over the denial of reduced air fare privileges 
to a unit employee involves the interpretation and application of 
Article 15, Section 1 of the parties' negotiated agreement which 
provides, in part, that where applicable laws and regulations permit 
the union m a y  obtain reduced fares for its members and their immediate 
families. In m y  view, the question whether certain Department of 
Transportation Regulations and regulations of other appropriate 
authorities permit the instant reduced fares concerns the merits of 
the grievance rather than its grievability or arbitrability. Moreover, 
there w a s  no evidence or contention that the parties, in negotiating 
Article 15, Section 1, did not intend that questions concerning 
alleged violations of such Article would be subject to the negotiated 
agreements' grievance and arbitration procedure.

Accordingly, your request for review, seeking reversal of the 
Acting Assistant Regional Director's Report and Findings on 
Grievability or Arbitrability, is denied.

Pursuant to Section 205.12 of the Assistant Secretary's Regulations, 

the parties shall notify the Assistant Regional Director for Labor- 
Management Relations, Labor-Management Services Administration,

- 2 -
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DiViTED STATES DEPARTMENT OF LABOR

BEFORE TllE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF TRANSPORTATION 
FEDER.XL AVIATION ADMINISTRATION

Activity

and

PROFESSIONAL AIR TRAFFIC 
CONTROLTJERS ORGANIZATION

Case No. 22-63A7(AP)

Applicant

REPORT AND FINDINGS 

ON

GRIEVABILITY OR ARBITPxABILITY

Upon an Application for Decision on Grievability or Arbitrability 
having been filed in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed the investigation and 
finds the matter raised by the instant application is grievable and subject to 
arbitration.

The investigation revealed that the Federal Aviation Administration 
and the Professional Air Traffic Controllers Organization (PATCO) are parties 
to a two-year negotiated agreement effective July 8,1975, superseding their 
previous agreement of April 4, 1973.

Tae question raised by the Application filed by PATCO is whether a 
grievance over a denial of a PATCO member to obtain a reduced air fare from 
Prinair is subject to the negotiated grievance/arbitration procedure between 
the parties.

The grievance and subject of the application was filed by PATCO on 
June 11, 1975 and ^lleeed that the FAA violated Article 15, Section 1 of the 
agreement when it refused to allow Mr. Ron Cherry, a PATCO member and FAA 
employee, to utilize a reduced air fare offered by Prinair. The grievance 
filed by the union's Regional Vice President stated (in part):

"It has been brought to my attention that on June 3,
1975, Mr. Ron Cherry, PATCO Facility President of San 
Juan Center, had been informed that if he exercised 
his contractual rights of obtaining a reduced air fare 
as a PATCO member, as provided for in Art. 15, Sect. 1, 
with Prinair that he would be subjected to disciplinary 
actions of up to dismissal from the Federal Aviation 
Administration. ...You have violated Art. 15, Sect. 1 
of the PATCO/FAA agreement by arbitrarily and capriciously 
establishing a policy that PATCO members cannot utilize 
reduce air fares being offered them,"

The following are relevant portions of the negotiated agreement 
between the parties identical in boLi agreements of April 4, 1973 
extended to the new agreement of July 8 , 1975.

"Article 7 - Disputes Settlement Procedure

Section 1 - This Article provides the procedure for the timely 
consideration of grievances over the interpretation or application 
of this agreement. This procedure does not cover any other matters 
for which statutory appeals procedures exist and shall be the 
exclusive procedure available...for resolving grievances over the 
interpretation or application of this agreement..."

"Article 15 - Reduced Air Fares

Section 1 - Where applicable law and regulations permit, the 
Employer acknowledges that the Union may enter into agreement 
with any individual commercial passenger airline, whether inter­
national, domestic, Interstate, or Intrastate, to obtain reduced 
or free fares for its members and their Immediate families. This 
also applies to any designated air taxi governed by local, state 
or federal regulations."

"Article 42 - Employer-Employee Union Rights

Section 1 - In the administration of all matters covered by the 
agreement, officials and employees are governed by existing or future 
laws and the regulations of appropriate authorities..."

"Article 54 - Effect of Agreement

Section 1 - Any provision of this agreement shall be determined 
a valid exception to and shall supersede any existing FAA rules, 
regulations, orders and practices which are in conflict with the 
agreement."
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In its response to both the grievance and the application the 
FAA appears to argue the merits of the grievance by citing "applicable 
law and regulation" which allegedly prohibits reduced air fares offered 
by Prinair to PATCO members and FAA employees. By its reply of July 1,
1975, the FAA Regional Director stated that "...Article 15, Section 1 
has not been violated because by its own terms it is subject to applicable 
law and regulations." He then cited Department of Transportion Regulations 
Part 99.735-9(a) covering conflict of interest and concluded that "The 
previously cited DOT Regulations do not permit the type of agreement you 
have with Prinair." The activity’s final decision on the grievance again 
interpreted Article 15 as denying such reduced air fare agreements when 
on July 10, 1975, the Director of Labor Relations determined that "By the 
provisions of Article 15 of the 1973 PATCO/FAA agreement,...applicable 
laws ai.d regulations especially prohibit such an agreement." In support he 
stated "Tliis determination is based on Section 201(a), Executive Order 11222, 
Part 735.202 of the Regulations of the Civil Service Commission and Part 
99.735-9(a) of the Department of Transportation Regulations."

Counsel for FAA in reply to the instant Application also argues 
that such regulations "...are applicable to PATCO's attempt to secure 
reduced air fares for its members who are FAA employees..." and further 
cites d o t ’s General Counsel opinion of September 12, 1973 regarding an 
employee’s acceptance of free air fare from Southwest Airlines.

Article 15, Section 1 cites 
It refers to reduced air fares.

"applicable law and regulations" as

It is apparent that the foregoing arguments presented by the 
activity run to the merits of the grievance and are attempts to establish 
"applicable law and regulations" under Article 15, Section 1 of the negotiated 
agreement between the parties. The Assistant Secretary has ruled that he 
is restricted from delving into the merits of a grievance in determining 
grievability/arbitrability issues. Any finding by the Assistant Secretary 
as to what constitutes "applicable law and regulations" as specifically applied 
to the subject grievance would be an interpretation of Article 15 of the 
agreement - a matter rightfully reserved for an arbitrator in resolving the 
grievance.

Although not raised by the parties, the contract provides additional 
evidence for grievability of questions concerning "applicable regulations" 
in Article 54 which states that,

"Any provision of this agreement shall be determined a valid 
exception to...any existing FAA rules, regulations...which are in 
conflict with the agreement."

In this regard the present disagreement between the parties could also 
concern an interpretation of Article 54 as to whether FAA regulations 
allegedly denying reduced air fares are in fact ^.noperative per Article 54.

However, since PATCO contends that Article 15 of the agreement 
permits its members to accept reduced air fares and the activity argues 
that such arrangements are prohibited under Article 15, this matter concerns 
the interpretation and application of the agreement between the parties 
which provides for such resolution through Article 7 of the negotiated 
grievance procedure,

I find, therefore, that the matter raised by the instant application 
is grievable and arbitrable under the parties* negotiated agreement.

In view of the foregoing, it is unnecessary to rule, per PATCO's 
request, whether the instant application falls under the parties' new 
agreement of July 8, 1975,

Pursuant to Section 205.6(b) of the Assistant Secretary’s Regulations, 
an aggrieved party may obtain a review of this finding and contemplated 
action by filing a request for review with the Assistant Secretary with a 
copy served upon me and each of the parties to the proceeding and a statement 
of service filed with the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention; Office of Federal 
Labor-Management Relations, U.S, Department of Labor, Washlngton,D^C, 20216, 
not later than the close of business December 16, 1975.

Dated: December 1, 1975
Senge,"'/^tinc;^sslstant 

Regional Director for'^^abor-Management 
Services

Attachment; Service Sheet
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Hr, Ilobert S, Edwards 
Associate General Counsel 
Chief, Labor Relations Branch 
Departments of the Army and the 

Air Force 
Headquarters, Army and Air Force 

Exchange Service 
Dallas, Texas 751222

687

Re:

•lAR 1 61976

Axmy and Air Force Exchange 
Service 

Fort Sam Houston, Texas 
Case No, 63-5658(GA)

Dear Mr, Edwards:

I have considered carefully your request for review, seeking 
reversal of the Assistant Regional Director's Report and Findinss on 
Grievability, in the above-named case.

In agreement with the Assistant Regional Director, I find that 
the issues raised in the instant grievance are grievable and arbitrable 
under the provisions of the parties* negotiated grievance and arbitration 
procedure. It is your contention that the provision contained in 
Section 1, Article XX of the agreement entitled. Promotions^ Dox^nsrades, 
and Details, which reads, **Etaployees are selected for promotion on the 
basis of performance, potential, length of AAFES service and veterans 
status, in that order of importance," is an Army and Air Force Exchange 
Service (AAFES) Regulation and, thus, issues involving the application 
and Interpretation of such p r o ^ s i o n  are excluded from the negotiated 
grievance and arbitration procedure. You further contend that the 
sole allegation in the instant grievance is that the grievant was 
better qualified for a promotion than the individual selected and 
such an issue may not be raised under the negotiated procedure.

Regarding your first contention, while the language of the subject 
provision is identical to the language vjhich appears in an AAFES 
Regulation, there is no indication in the agreement that such provision 
was intended to constitute the AAFES Regulation and thereby exclude the 
natter from the coverage of the negotiated grievance and arbitration 
procedure. In addition, there is nothing in the agreement T-;hich

distinguishes the above-noted provision from any other grievable and 
arbitrable provision in the agreement. Moreover, it was noted that 
no evidence was presented to support your contention that at the time 
the parties negotiated the agreement they considered the instant 
provision to be an AAFES Regulation. Similarly, no evidence was 
presented to show that the parties intended such provision to be 
excluded from coverage of the negotiated grievance and arbitration 

procedure.

I conclude also, in agreement with the Assistant Regional Director, 
that the issue raised in the grievance is not restricted to whether 
the grievant was better qualified for promotion than the individual 
selected. Rather, it appears that the substance of the grievance 
herein concerns whether the Activity applied the correct criteria 
in making its selection.

Accordingly, your request for review, seeking reversal of the 
Assistant Regional Director's Report and Findings on Grievability, is 
denied*

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment

- 2 .
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UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE/ARMY,
ARMY-AIR FORCE EXCHANGE SERVICE, 
ALAMO EXCHANGE REGION,
FORT SAM HOUSTON, TEXAS,

Respondent,

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
LOCAL UNION 2911, AFL-CIO,

Applicant

Case No. 63-5658(GA)

REPORT AND FINDINGS
m

GRIEVABILITY

Upon an Application for Decision on Grievability duly filed under Section 6 
(a)(5) of Executive Order 11491, as amended, and Part 205 of the Rules and 
Regulations of the Assistant Secretary, an investigation of the matter has 
been conducted by the Area Director.

Under all of the circumstances, including the positions of the parties and 
the facts revealed by the investigation, I find and conclude as follows:

A timely application was filed by Applicant on May 30, 1975, with the Dallas 
Area Office. In a written grievance dated February 14, 1975, filed by 
Applicant on behalf of Mr. Roland T. Jasso, a unit employee, it is alleged 
that:

"After informal investigation into the matter as to why Mr. Jasso 
was not selected for promotion to ALER Position Vacancy No. 5-75 
Data Control Clerk, it was discovered that violation of the 
criterion for promotion as agreed in Article XX of the Collective 
Bargaining Agreement ... had occurred."

The Applicant contends that a Mr. Guzman was sleeted for promotion solely 
on the basis of potential and that the selection was thus contrary to 
Section 1 of Article XX, Promotion, Downgrades and Details, which reads 
as follows:

"Employees are selected for promotion on the basis of performance, 
potential, length of AAFES service, and veteran status, in that 
order of importance...."

The Activity contends that the matter is not grievable, i.e., subject to 
Article XXXV, Grievance Procedure, for two reasons: First, that in reality 
the grievance is concerned with nonselection for promotion which is ex­
cluded from the grievance procedure as Item No. 23 listed under Section 3 
of that article. Item No. 23 reads as follows:

"Nonselection for promotion where grievant*s sole allegation 
is that he is better qualified than the person selected."

Secondly, that Section 1 of Article XX is in effect an agency regulation 
because the language was lifted verbatim Army-Air Force Exchange 
Service Regulation AR 60-21/AFR 147-15 and as a regulation is subject to 
a request for review. Matters which are properly subject to a request for
review are specifically excluded from being subject to the contractual___
grievance procedure by Item No. 20 listed under Section 3 of Article XXXV, 

Grievance Procedure.

As to the Activity’s first contention, it is my finding that the grievance 
was not filed by Mr. Jasso but by the union on his behalf. Further, even 
if Mr. Jasso should be considered as the grievant, it is clear that the 
grievance is not based solely on his allegation that he is better qualified 
than the person selected. The substance of the grievance is the allegation 
that the selection was based solely on the selection potential and that the 
application of such selection criteria was violative of Section 1 of Article 
XX, Promotions, Downgrades and Details.

As to the Activity’s second contention, it is my finding that Article XX, 
Promotions, Downgrades and Details, is in fact a part of the agreement 
between the acticity and the union; it is not an agency regulation; and 
it is subject to the grievance and arbitration procedure contained in the 
agreement.

Based on all the foregoing, I conclude that his matter concerns inter­
pretation and application of contractual provision and is therefore subject 
to the grievance procedure Article XXXV including Step 7, Arbitration. 
Parties are hereby directed to process the grievance in accord with that 
procedure.

Pursuant to Section 205.6(b) of the Assistant Secretary's Regulations, an 
aggrieved party may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy 
served upon me and each of the parties to the proceeding and a statement 
of service filed with the request for review. Such request must contain a 
complete statement setting forth the facts and reasons upon which it is 
based and must be received by the Assistant Secretary for Labor-Management 
Relations, Attention: Office of Federal Labor-Management Relations,
U.S. Department of Labor, 200 Constitution Avenue, N.W., Washington, D.C. 
20216, not later than the close of business on November 28, 1975.

Labor-Management Services Administration

-2-

John C. Jackson, Acting Assistant Regional 
Director for Labor-Management Services

Dated: November 12, 1975
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3-19-76 November 2A, 1975

Mr. Carmine V . Rivera 

Assistant to the Director 

Teamsters Public Employees Union 
Local 911

846 South Union Avenue 

Los Angeles, California 90017

Re:

Dear M r, Rivera:

6 8 8

U .S ,  Marine Corps 

Marine Corps Supply Center 

Barstow, California 

Case No. 72-5355(CA)

I have considered carefully your recfuest for review seeking 

reversal of the Assistant Regional Director's dismissal of the 

complaint In the above-named case, alleging violation of Seqtlon 

19(a)(1), (2), (3), (5), end (6) of Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, I find that 

a reasonable basis for the Instant complaint has not been established 

and, consequently, further proceedings In this matter are unwarranted. 

In this regard, the evidence indicates that no question concerning 

representation existed either at the time the agreement at issue was 

being renegotiated or when the Complainant requested permission to 

conduct a membership drive on the Activity’s premises. Moreover, 

no evidence was submitted to demonstrate that the Activity’s employees 

were not reasonably accessible to comn.unicatlon by the Complainant. 

Thus, under these circumstances, I find that the Activity was not 

obligated to furnish the Complainant with the use of its facilities 

to conduct a membership drive. C f. Department of the Army.

U .S .  Army_Natick laboratories, A /SLM R No. 2C3.

Accordingly, your request for review, seeking reversal of the 

Assistant Regional Director’s dismissal of the complaint, is denied.

Sincerely,

Mr. Carmine V. Rivera 
Assistant to the Director 
Teamsters Public Eoplcyees 

Union, Local 986 
846 S. Union Avenue 
Los Angeles, CA 90017

Dear Mr. Rivera:

Res Marine Corps Supply Center 
Tearaaters Public Eitployees 
Union, Local 986 
Case No. 72-5356

The above captloncd case alleging a violation of Executive Order 11491, as 
emended, has been considered carefully.

It does not appear that further proceedings are warranted inasmuch as a rea­
sonable basis for the complaint has not been established- In this regard, 
it is noted there is no evidence that the premature extension of the agree- 
iscDt was in response to organizing efforts by Conplainant, Itoreover, no 
evidence was submitted with regard to allegations of independent 19(a)(1) 
as well as 19(a)(2),(5) and (6) of the Order. In these circuastances, and 
since there was no question concerning representation at the time the agree- 
soent was renegotioted, it is concluded there is no reasonable basis for an 
allegation that Respondent's conduct was violative of the Order.

I AQ, therefore, dlenisslng the coinplalnt in this laatter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assist­
ant Secretary and serving a copy upon this office and the respondent. A  
statesient of service should accompany the request for review.

Such request rcust contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secre- 
tftry for Labor-Kanageraent Relations, U. S. Departiaent of Labor, 200 Constl~ 
t'jtion Avenue, H.H., Wasliington, D. C. 20210, not later than the close of 
businecs on October 30, 1975-

Sincerely,

Gordon M. Byrholdt 
Assistant Regional Director 
for Labor-Management Services

Paul J. Passer, Jr. 

Assistant .Secretary of Labor

Attachment
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3-19-76

U.S. DEPARTMENT OF LABOR
O ffice of  t h e  A ssistant  Secrei 'a k y

WASHINGTON, D.C. 20210

M s . Janet Cooper, Staff Attorney 

National Federation of Federal 

Employees 

1016 16th Street, N .W .  

Washington, D . C . 20036

Mr. J. Richard Hall 

President, Local 1437 

National Federation of Federal 

Employees 

Building 34, Pica tinny Arsenal 

Dover, New Jersey 07801

689

Re: Picatinny Arsenal

Department of the Army 

Dover, New Jersey 

Case No. 32-4181

respect to other established units for which no questions concerning 

representation have been raised, incumbent exclusive representatives 

(such as the AFGE in the subject case) may not be accorded the ng s 

flowing from their exclusively recognized status without according 

the same rights to the labor organizations involved in the pending 

representation proceeding which do not hold exclusive recognition.

Accordingly, and noting that there was no contention herein that 

the AFGE employee representatives involved were included in the 

petitioned for unit in which a question concerning representation exists, 

your request for review, seeking reversal of the Assistant Regional 

Director's dismissal of the complaint, is denied.

Sincerely,

Paul J. Fasser, Jr. 

Assistant Secretary of Labor

Attachment

Dear M s . Cooper and Mr. Hall:

I have considered carefully your request for review, seeking 

reversal of the Assistant Regional Director's dismissal of the complaint 

alleging a violation of Section 19(a)(1) and (3) of Executive Order 

11491, as amended.

In agreement with the Assistant Regional Director, I find that 

a reasonable basis for the subject complaint has not been established 

and, that, consequently, further proceedings in this matter are 

unwarranted. Thus, in my view, the evidence herein does not 

establish that the labor organizations which were party to the 

election in Case No. 32-3619(RO) were treated disparately by the 

Respondent. Rather, the evidence establishes that the admin­

istrative leave for union training which was granted by the Respondent 

to employee representatives of the American Federation of 

Government Employees, AFL-CIO (AFGE), was granted to such 

representatives on the basis of the AFGE’s exclusive representative 

status with respect to its existing units at the Picatinny Arsenal.

In my view, while labor organizations which are party to a 

pending representation proceeding should be treated by agencies 

and activities in a nondisparate manner during the pendancy of the 

question concerning representation, this does not mean that, with

-2-
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U. s. DEPARTMENT OF LABOR
b e f o r e  t h e  a s s is t a n t  s e c r e t a r y  f o r  l a b o r - m a n a g e m e n t  r e l a t i o n s  

NEW  YO R K  r e g io n a l  O FF IC E

Suite 3515 
1515 Broatiwe^

New York, New York - 10036

NOTEMBER 25, I975 In Reply refer to Case No. 32-4181(CA)

J. Richard Hall, President 
National Federation of Federal Employees (IND) 
Local Union 1437 
241 Sixth Avenue 

/ New York, New York 10014

Re: Picatinny Arsenal 
Dover, New Jersey

Dear Mr. Hall:

The above-captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been -investigated and considered carefully. It 
does not appear that further proceedings are warranted inasmuch as a reasonable 
basis for the complaint has not been established.

The union alleges that the Respondent-Activity violated Section 19(a)(3) and 
(1) in that it failed to extend administrative leave to complainant's 
representatives to attend a union-sponsored training seminar conducted in 
East Orange, New Jersey on May 16, 1975. This refusal occurred after the 
Respondent Activity had granted such excused absence to employees who were 
representatives of another labor organization. Local 225, American Federation 
of Government Employees (AFL-CIO), which was the certified bargaining 
representative for a different unit at the same Activity. The union alleges 
further that its representatives were entitled to treatment similar to that 
granted to Local 225, AFGE, because the two (2) unions were contesting a 
unit of employees at Respondent-Activity and, hence, were in "equivalent" 
status within the meaning of Section 19(a)(3) of the Order.

The Respondent answers the charge by stating that Administrative Leave is 
not a "custumary and routine service" to which Section 19(a)(3) and 
Section 23 of the Order refers. Adninistrative Leave is by its nature granted

only in unusual circumstances as prescribed by a Department of Defense 
directive. It is granted only to a labor organization which holds exclusive 
recognition and only when Its use is of mutual benefit to the union and 
the Respondent.

Local Union 225, AFGE, the third party to this complaint, answers the 
charge by concurring in the Respondent's position with regard to the 
extraordinary nature of the service denied the complainant. It also argues 
that "equivalent status" as it relates to the equal rendering of "customary 
and routine services" prescribed by the Order has only be^n held to apply 
to the period prior to an election in a unit where a question concerning 
representation is present.

The evidence submitted discloses that Respondent grants Administrative Leave 
on a very limited basis to Labor Organizations holding exclusive recognition 
within the Activity. It is dispensed strictly within the guidelines of a 
Department of Defense Directive. There is no evidence to demonstrate that 
it is a "customary and routine service" within the meaning of Section 19(a)(3). 
The evidence also discloses that while the union does not hold an exclusive 
redognition at the Respondent-Activity, Local 225, AFGE does. The union 
cannot lay claim to all of the various benefits accorded to a labor 
organization which is granted exclusive recognition merely because they gain 
equivalent status within the context of a question concerning representation. 
They are only entitled to "customary and routine services". To go beyond 
these services would be to go beyond the intent of Section 19(a)(3). The 
union supplies no evidence to show that the Department of Defense policy 
was intended to favor incumbents during unit questions. There is no evidence 
of any advantage or disadvantage gained. As a matter of fact. Local 225,
AFGE, which received the Department of Defense benefit complained of, lost 
the election in the professional unit, the unit which being contested,

I must conclude from the foregoing that you have failed to establish a 
reasonable basis for your complaint.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the other parties.

Case N o. 3 2 -4 18 1(C A )

-  2 -
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A  statement of service should accompany the request for review.

Such request mast contain a con5)lete statement setting forth the facts 
and reasons upon which it is based and must he received hy the Assistant 
Secretary for Lahor-Management Relations, ATTN; Office of Federal 
Lahor-Mana^ement Relations, U.S. Depaarbment of Labor, Washington, D.C. 
20216, no later than the close of business December 11, 1975*

Case No. 32-lq8l(CA)

irely yours

BENJAMIN Bo NAUMOPP 
Assistant Regional Director '
New Yoxk Region

CC: Joseph Pilippone, Civilian Personnel Officer 
Picatinny Arsenal 
Dover, New Jersey O78OI
G. Nancy McAleney, President 
AIGE Local 22$
B u i l d ^  1610 
Picatinny Arsenal 
Dover, New Jersey O78OI
Colonel Kilbert E. Lockwood 
Commander 
Picatinny Arsenal 
Dover, New Jersey O78OI
Irving Geller, General Counsel 
NFFE
1737 H  Street, N.W.
Washington, D.C. 20006

- 3 -

OfFlCE OF THE ASSISTANT SECRETARY 

WASHINCTDN, D.C. 20210

U.S. DEPARTMENT OF LABOR

3-19-76

6 9 0

Mr. H . L. Erdwin

National Representative, AFGE

Local 2440, AFL-CIO

300 Main Street

Orange, New  Jersey 07050

Re: Veterans Administration Hospital 

Montrose, N ew  York 

Case No. 30-5611(RO)

Dear Mr. Erdwin:

I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director's Report and Findings 

on Objections in the above case.

In agreement with the Assistant Regional Director, I find that 

the objections in this matter are without merit. Thus, in my view, 

the evidence presented in support of the objections does not 

constitute a basis for setting the election aside. Regarding the 

first objection, it was noted that no evidence was presented to 

indicate that the National Federation of Federal Employees,

Local 1119 (NFFE), the incumbent intervenor in the instant proceed­

ings, used its office telephone for campaign purposes or that the 

Activity had any knowledge of such use. As to the second objection, 

in agreeing with the Assistant Regional Director's reasoning in 

his disposition, it was noted additionally that the allegation 

concerning the Activity's obligation to remove certain leaflets 

from its bulletin boards based on its regulations was raised for 

the first time in the request for review and, consequently, 

cannot be considered by the Assistant Secretary (see Report on a 

Ruling of the Assistant Secretary. No. 46 (copy enclosed)). With 

regard to the third objection, while under the circumstances herein 

I consider it unnecessary to make a finding as to whether the 

Activity violated the parties’ side agreement on campaign ground 

rules, (see Report on a Decision of the Assistant Secretary. N o . 20 

(copy enclosed)), I conclude, in agreement with the Assistant 

Regional Director, and based on his reasoning, that the Activity's 

conduct in granting the NFFE permission to sponsor the Easter 

Egg Hunt does not warrant setting the Instant election aside.
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With respect to the fifth objection, under the circumstances, I find 

it unnecessary to decide whether the statements in the NFFE's 

leaflets concerning a "free" insurance policy and an alleged AFL-CIO 

strike fund constituted gross misrepresentations of material facts 

inasmuch as the evidence established that the Petitioner was aware 

of the leaflets' contents at least as early as March 28, 1975, and, 

thus, had adequate time to respond to the leaflets prior to the 

election. Finally, I conclude, in agreement with the Assistant 

Regional Director, that the additional objection, concerning a letter 

by the NFFE to its members offering to pay five dollars for each 

SF-1187 solicited by the member, was filed untimely pursuant to 

Section 202.20(b) of the Assistant Secretary's Regulations and, 

therefore, cannot be considered.

Accordingly^ your request for review, seeking reversal of the 

Assistant Regional Director’s Report and Findings on Objections. 

is denied.

Sincerely,

Paul J. Fasser, Jr. 

Assistant Secretary of Labor

UlTITSD STiilES 'C?
BEFORE THI /‘-SSISTAl'n? SSCPuL’TARY ?0R LABCZ-r^.r.GS-E:iT HZLATIONS

Veterans Administration Hospital 
Montrose, New York

and

M e r i c a n  Federation of Government 
Bnployees, AFL-CIO 
Local 2kh0

and
I.

Nationed Federation of Federal 
Employees, Local 1119

Activity

Petitioner

Intervenor

CASE NO. 30-5611(R0;

Attachments

REPORT AND FINDINGS 

OBJECTIONS

Pursuant to a Decision and Direction of Election issued “by the Assistant Secre­
tary on February 1+, 1975 > sm election by secret ballot vas conducted under the 
supervision of the Area Director, New York, New York on April 1 and April 3,

1975.

The results of the election as set forth in the Tally of Ballots, are as 
follows:

TALLY OF BALLOTS FOR PROF^SIQNAL EMPLOYFIRR

Approximate number of eligible voters .....................  2li0
Void ballots ..................................................  2
Votes cast for inclusion in the non-professional unit.... 7i|
Votes cast for a separate professional u n i t ..............  38
Valid votes c o u n t e d ......... ................................  112
Chall e n ^ d  b a l l o t s ...........................................  9
Valid votes counted plus challenged b a l l o t s ............. 121

Challenges are sufficient in number to affect the results 
of the election? NO

A  majority of valid votes counted plus challenged ballots hats 
been cast for inclusion in the non-professional unit.
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TALLY OF BALLOTS

Approximate number of eligible voters .....................  860
Void ballots ..................................................  2
Votes cast for AIGE Local 21+UO, A E L - C I O ................... 1$1
Votes cast for NEFE Local 1119 .............................  319
Votes cast against exclusive recognition.................  16
Valid votes c o u n t e d ..........................................
Challenged ballots ...........................................  17
Valid votes counted plus challenged ballots ..............  $03

Challenges are sufficient in number to affect the results 
of the election? NO

A  majority of the valid votes counted plus challenged ballots 
has been cast for NFPE Local 1119.

Timely objections to conduct which may have affected the results of the 
election were filed on April 8, 1975 by the Intervenor. The objections are 
attached hereto as APPENDIX A.

In accordance with Section 202.20 of the Regulations of the Assistant Secre­
tary, the Area Director has investigated the objections. Set forth below are 
the positions of the pairbies, the essential facts as disclosed by the inves­
tigation and my findings and conclusions with respect to each of the objec­
tions involved herein:

THE OBJECTIONS

Objection No. I (See Petitioner's Objection A(1))

"Management did not provide an internal telephone for AFGE, 
as was provided to NFFE Local 1119. Despite repeated oral 
requests and a timely written request. Thereby placing 
AFGE LOcal 2W 4O in a disadvantageous position during the 
election caaqpaign period by hampering communications.
During the'campaign period the NFFE Local III9 was able to 
man the Hospital-granted internal telephone continuously in 
the office provided the NPFE. After further repeated re­
quests we were advised on March 21, 1975> that the telephone 
would be installed in five (5) days. As of April 3, 1975 
the final day for voting, the telephone was not installed.”

According to the Intervenor, PetitiTDner did use a government phone for in­
ternal affairs and was "in no way handicapped".

Activity does not take any position as to whether or not the objection has 

merit.

Intervenor, the incumbent exclusive representative, had made a request for 
installation of a telephone in its office on February 8, 191k aiid the

telephone was i n s t a t e d  on April 26, 197U> prior to the filing of the peti­
tion in this case.-i/

On February 19, 1975 > Petitioner submitted a written request, for installa­
tion of et telephone in its office located in building 11+ and the request 
was approved (althou^ Petitioner contends that repeated oral requests had 
been made prior to the written request, Petitioner has submitted no details 
or evidence to substantiate such requests). Subsequent to the written re­
quest, Petitioner*s President had several discussions with the Activity 
concerning the installation of the telephone; however, the t e l e p h o ^  was not 
installed until May 2, 1975» almost one month after the e l e c t i o n ^

According to the Activity, the installation was delayed for two reasons;
(1 ) there was no vacant trunk live available on the switchboard vdien the 
request was approved, and (2) when an extension became available in March, 
the telephone company could not attend to the installation \intil May 2, 1975* 
Petitioner was offerred the use of a telephone located in the day room of 
building lU and according to Petitioner*s President, the telephone was used 
for one day prior to the election, however, it was unsatisfactory because of 
a lack of privacy and numerous extensions which created confusion.

There is no dispute that Petitioner and Intervenor were in equivalent status 
and entitled to equal treatment with respect to the Activity’s services and 
facilities; however, the objection does not involve a situation in which the 
Activity granted one labor organization the use of its facility or services 
in conjunction with its can5>aign while at the same time denying it to the 
other. In*tervenor had access to its telephone prior to the filing of the 
petition^^

There is no evidence that the Activity deliberately delayed the installation 
of Petitioner's telephone, rather, the delay was due to fortuitous circum­
stances .

1/  In the Activity’s response to the objections the date of the request was 
shown as February 25, 1971+; however, an examination of Activity records 
disclosed that the written request was actually made on February 8, 197U*

2/  Petitioner contends that the Activity p2xanised to install the telephone 
prior to the election.

2J  Althougji Intervenor* s telephone was installed in 1971*, the length of time 
elapsing between its request and the installation exceeded the same 
period involved in providing telephone service to Petitioner by five days.

- 3 -
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^ s e d  upon the foregoing, I conclude that no improper conduct occurred affec­
ting the results of the election. Accordingly, Objection No. i is found to 
have no merit.

Objection No. 2 (See Petitioner's objections A(2) 
and B(2)(#3))

These allegations will be considered together because both involve the same 
caa5)aign material. Objection A(2) reads as follows:

*'Sy letter dated March 20, 1975 (attached) we forwarded to 
Management a cover ]^.etter with copy , of a letter also dated 
March 20, 1975 addressed to Mr. Robert Little, President of 
NITE Local 1119, requesting that management take appropriate 
action to have this derogatory, untruthful and libelous 
material removed from the Hospital approved Bulletin Boards 
assigned to NPFE Local 1119. As of April 3» 1975, this 
material was still on the Bulletin Boards and no reply was 
received by us to our complaint. This material (attached) 
was also distributed to all Hospital en5>loyees on March 28,
1975 by the NTFE representatives. We did not attempt to 
reply specifically to each untruthful and derogatory remark 
because to do so would only have had a further detrimental 
effect to AKJE and Local 2l4i+0.”

Objection B(2)(#3) reads as follows;

"Yellow Sheet - As referred to in para. A«2 contains state­
ments that are libelous and deliberately misrepresentative 
of the facts."

In essence. Objection A(2) constitutes an allegation that the Activity failed 
to remove Intervener's derogatory and untruthful campaign leaflet from the 
latter* s bulletin board althougji requested to do so by letter dated March 20, 
1975* Objection B(2)(3) is an allegation that the caii5)aign leaflet - or 
"Yellow Sheet" - posted by Intervenor contains material misrepresentatioim 
of facts. The leaflet in issue is entitled NFFE - jylbu'f YEARS OP UNION
B M O C R A C Y  and bears the sub-title of The Sorry S a ^  of AP&E o r ---"Duck,
Charley, Here Comes the Axel". The statements which the Petitioner finds to 
be derogatory, libelous and material misrepresentations are these:

(1) The paragraph at'the top of the leaflet which asks whether 
the reader would "join a  union that lowered the boom on 
its lodge presidents if they didn't knuckle under the 
national headquarters policy line?".

(2) The first paragraph on the reverse side which in5>lies 
t h r o u ^  a question that HFGE abuses its lodges, officers 
and members.

-  h  -

(3) The statement that NPFE was instrumental in obtaining 
up to 68 cents per hour in wage increases for radio 
engineers at the Voice of America in Vashingi;on, B.C.

(I4) The next paragraph which states that NFFE Local 1550 
at Bayonne, N.J. has "dozens of former AEGE members". 
(Petitioner claims that APSE has exclusive recognition 
at the Bayonne, N.J. activity "except for a small 
group in the Post Engineers".)

(5) The following paragraph in whicih it is claimed that 
"APSE tried a 'smear* campaign against the president 
of NITE Local 115U, in East Orange, N.J.".

(6) The statement in the last paragraph that the fire­
fighters at the VA Hospital in Northport, Long Island 
"voted 9 to 1 to get out from under the AP&E cloud" and 
are now in a separate unit represented by NPPE Local 
387. (Petitioner states that AIGE is the exclusive 
bargaining agent for the non-professional employees but 
never represented the firefighters.)

(7) The first statement under the sub-title that the pre­
sident of the AIGE lodge at Port Bliss, Texas was re­
moved from office because he "didn't keep quiet" about 
the AKJE's failure to give needed assistance to the 
lodge.

(8) The subsequent statement regarding the suspension of 
an APGE lodge vice president who "complained about the 
Lodge's mishandling of insurance money and the 'sweet­
heart' arrangement between APGE and the District of 
Columbia Government".

(9) The assertion that the president of the APGE lodge at 
Port Monmouth, N.J. was removed from office because he 
"happened to hold some views that were different from 
those at national headquarters".

(10) The following paragraph which declares that "an APGE 
Lodge officer or member who dares run against a nation­
al officer in an election does so at the risk of being 
zapped right out of the union".

(11) The subsequent paragraph regarding the representations 
that the presidents of APGE lodges at the Andrews A-ir 
Force Bsise and Picatinny Arsenal were removed from 
office because they actively participated in elections 
for national officers.

Evidence discloses that Petitioner first objected to the contents of the 
leaflet on March 20, 1975 when it requested the Activity to remove the 
leaflet from its bulletin boards. According to the Activity, the letter 
was received on March 2U, 1975 said the leaflets were removed on March 
25» 1975* According to the Inteirvrenor, the leaflets were removed on 6r 
before March 25, 1975* Petitioner contends that the leaflet remained on 
the bulletin boards until April 3, 1975.

- 5 -
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I find it iirmecessaiy to resolve this conflict since the evidence shows 
that Petitioner did conmiunicate with the voters and had ample time to reply 
to the disputed leaflet. As such, the Activity's conduct, even if it 
failed to remove the leaflets from its "bulletin hosLrds, would not warrant 
the setting aside of the election.i±/

While misrepresentations prior to an election are not to be condoned, all 
false or misleading statements are not deemed sufficient to set aside an 
election. Where there is a gross misrepresentation or other campaign 
trickery, it must have occurred at a time when an effective reply cannot 
be ma^e and must be deemed to have a significant impact upon the election.2/

I find it unnecessary to rule on the gross or deceptive nature of the 
leaflet since I find that Petitioner had ample time to effectively reply to 
its contents, having known of its existence as early as March 20, 1975-

In this respect, I make no findings as to whether the contents of the leaf­
let were "libelous” or whether the Activity's restriction on the use of the 
bulletin board for such campaigning wsls justified.

Based upon the foregoing, I conclude that no improper conduct occurred af­
fecting the results of the election. Accordingly, Objection No. 2 is 
found to have no merit.

Objection No. 3 (See Petitioner's objection A(3)

"The Director violated Item 8 of its (sic) own Memorandum 
of Understanding regarding pre-election privileges granted 
both Unions in a manner detrimental to APGE and providing 
special favorable treatment to NFPE sponsored Egg Hunt, 
traditionally conducted by the Employee Association, 
without consultation with APGE Local 214+0 as stated in Item 
8 of the Memorandum of Understanding or giving AFGE or 
Local 21U+0 U3CU (currently exclusively recognized by Hospi­
tal for Wage Grade Employees) the opportunity to co-sponsor 
this Egg Hunt. The three days of publicity given to NITE 
in the official .Hospital 3)aily Bulletin during this cam­
paign period regarding the Egg Hunt, our letter of March
25 > 1975 "to the Director and his reply of M ^ c h  27, 1975

Federal Aviation A<^m-inigtration, New York Air Route Traffic Control 

Center. A/SIMR Mo. 181;.

ig/ A m y  Material Command, Army Tank Automotive Command, Warren, Michigan, 

A/SLMR No. 56. ~  ^

-  6 -

(all documents referred to attached) are further proof 
that management gave preferential treatment to NFFE 
Local 1119 during the pre-election campaign period."

It is undisputed that for the 15 years prior to 1975> the En5>loyees Associa­
tion, which functions as a non-union organization for the benefit of the 
Activity's eii5)loyees, had conducted an annual event known as the Easter Egg 
Hunt for children of Activity en5)loyees. In some way. Intervener's Presi­
dent learned that the Association had voted to dispense with the traditional 
event apparently for financial reasons, and on March 20, 1975> lie addressed 
a memorandum to Massaro advising him that his Union "would like" to sponsor 
the Egg Hunt and to use the Hospital's beach area, or the Social Hall (in 
case of inclement weather), on March 29, 1975 for that purpose.

In a letter dated March 25, 1975» Massaxo granted the request for the use 
of the facility and reminded Intervener of understanding that the event would 
not be used for election campaign purposes.

iaso, on March 25, 1975, Petitioner addressed a memorandum to the Activity's 
Director, protesting the fact that the Intervener was being permitted to 
sponsor the traditional Easter Egg Hunt on March 29, 1975* They informed 
him they had learned about this turn of events through a notice which had 
been posted behind one of Intervener's caii5)2Lign tables and that the notice 
stated that NFFE Local 1119 had been given peimisaion to sponsor the event 
because the Eniployees Association was unable to conduct it as usual.

Petitioner's representatives pointed out to Heard that the egg hunt was "a 
matter of general welfare" for all the eii5)loyees and asserted that if it had 
been given notice of the situation, it would have had an opportunity to par­
ticipate. They added that the parties' agreement on ground rules for elec­
tion campaigning provided for consultation among all of them in the event 
there was a request for additional services or facilities and that the 
Activity had not acted in good faith when it failed to give Petitioner 
timely and proper notice that the Enployees Association had decided not to 
sponsor the event.

Petitioner's representative then charged the Activity with unfair labor 
practices and violations of Sections 19(a)(1), (2), (3), (5) and (6) of 
Executive Order 111+91 • The remedy requested was that the En5>loyees Associa­
tion conduct the Easter Egg Hunt with or without the Activity’s assistance 
so that neither Union would be able to gain an advantage in election cam­
paigning.

On March 26, 1975, the Activity issued its periodical entitled “nATT.Y BOLLE- 
TIN and incorporated the following announcement under the heading of 
mrOFFECIAL;

NFFE Sponsored Easter Egg Hunt for children of All employees,
Saturday, March 29th, 1975, 11;0QA.M., at the Beach area, or 
in the Social Hall, Building 25, if weather is inclement.

- 7 -
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The Maxell 27th *’Dadly Bulletin" carried the same announcement on the 'bottom 
of its first page; the second page repeated the \mit definitions and the 
procedure for self-determination in the professional unit as set forth in 
the official Notice of Election, and the third page covered more election 
details and instructions for the voters.

Also, on March 2?th, the Activity wrote to Petitioner stating it could 
understand Petitioner's concern regarcling the timing of Intervener’s request 
in relation to the election, but that management was required to continue 
"its normal relationships with an exclusively recognized organization*'. The 
Activity noted that Intervener had agreed not to use the egg hunt for cam­
paign purposes and that the Activity in its March 25th response to the In­
tervener had cautioned it not to connect the event with its election cam­
paign. Additionally, he assured Petitioner's representatives that manage­
ment would police the event to make certain that the Intervener adhered to 
that condition. The Activity closed the letter with the contentions that 
the Activity (l) did not influence the Employees Association's decision to 
discontinue its annual Easter Egg Hunt, (2) did not initiate Intervener's 
sponsorship of the event but only responded to the Union's request and 
would have approved a similar request by the Petitioner, and (3) was ready 
to respond to any such requests by the Petitioner "both prior to and follow­
ing the election". The Activity's March 28th "Daily Bulletin" repeated the 
announcement about the Easter Egg Hunt at the foot of the first page and in 
the next two pages, also incorporated the same information regarding the 
unit definitions, the self-determination procedure for the professional 
employees and the election details.

On the next day. Intervener conducted the egg hunt, which was open to all 
employees and their children, in the Activity's beach area. According to 
Intervener, NEFE Local III9 never before used this facility to conduct 
similar affairs nor sought official sanction to do so in the. past. In any 
event, there is no evidence that the Intervener campaigned during the egg 
hunt, which ran for at least an hour.

Paragraph 8 of the parties' Memorandum of Understanding, which constitutes 
their agreement on campaign rules, reads as follows:

8. Requests for additional privileges should be made in
writing to the Chief, Personnel Service who will, consult 
all concerned parties prior to decision.

From the foregoing recitation of facts, it is obvious that the Activity 
violated this rule when it granted* Intervener permission to hold the tradi- 
tionzLl Easter Egg Hunt in its recreation area without consultation with 
Petitioner's representatives. However, the Assistant Secretary will not 
police the parties* side agreements on election can5)aigning nor any breach 
of such an agreement unless there is evidence that the transgression had an 
in5)roper effect on the conduct of the election.^

^  Assistant Secretary Report No. 20.

- 8 -

There is no dispute that the Petitioner and the Intervener were in equivalent 
status and entitled to equal treatment with respect to the Activity's ser­
vices and facilities. Intervener was granted use of the facilities on 
March 25, 1975 and Petitioner, although aware of the situation made no re­
quest to use the facilities for a similar or ether purpose.

Petitioner does net contend nor do I find any evidence that the Activity 
proposed that Intervener sponsor the easter egg hunt. There is no evidence 
that Intervener campaigned during the event.

While the Activity may have breached the side agreement entered into by the 
parties, I conclude that its actions were net sufficient so as to constitute 
improper conduct affecting the results of the, election. Accordingly, Objec­
tion No. 3 is found to have no merit.

Objection No. U (See Petitioner*s objection B(l))

*'In violation of the pre-election Memorandum of Understanding 
and NFPE National Representative, Mr. Keith Livermore spent 
the entire night from March 20, 1975 thru 6;i45A.M. on March 21,
1975 going through the Wards (a working axea) during working 
hours (letter attached)."

In support of this allegation, Petitioner contends that Livermore, who was 
on leave without pay from his regular employment as a nursing aide, was 
working full time as a National Representative for Intervener and in that 
capacity, could gain access to working areas under the pretext of proces­
sing grievances. While Petitioner claims that Livermore was present "on 
the wards" as alleged, he admits that he is unable to report the nature of 
his conversations with en5>loyees. It is his opinion that supervisors ob­
served Livermore \ ^ l e  making their ireunds. Livermore denies that he ever 
entered a ward or working area and asserts that he spent eveiy evening and 
night at home.

The Activity states that it has net received confirmation of Petitioner's 
allegation from any source. It adds that its issues of the Daily Bulletin, 
dated March 20, 21 and 2k, 1975 contained a notice to supervisors that they 
were required to report all violations of the ground rules for the election, 
but none were reported.

In the absence of any evidence that Livermore campaigned among the em­
ployees in work areas during working hours, it is concluded that Objection 
B(1) is without merit. Accordingly, it is recommended that it be dis­
missed.

Objection No. 5 (See Petitioner's objection B(2))

"On March 28 and 31> 1975> 'too late for APGE to r e ^ t ,  NFEE 
Local distributed Bulletins to hospital en5>loyees containing 
willfully false statements which adversely affected AKJE 
Local 21^0, and which were violative of decisions of the
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Federal Labor Eelations Council regarding the use of 
such material (bulletin attached).

(#l) states that all members are given »'a Free $10,000 
Accidental Death or Dismemberment Policy for All. Its 
Members."

This is a deliberate false statement.

(#2) states that - "Part of the dues paid by -AFGE 
members goes to the AFL-CIO strike fund .̂*'

Another deliberate and willfully false statement."

The statement in regard to the "free" $10,000 policy appeared in an undated 
leaflet which was entitled S E V M  DAYS TO VOTE aad was addressed to all the 
employees in the two voting groups. The statement headed a list of four 
"accomplishments" claimed by Intervenor and read;

"1. A  FREE $10,000 Accidental Death or Dismemberment 
Policy for all its members."

In Petitioner’s objection, it claims that the leaflet was distributed on 
March 28 and 31, 1975> "but, as noted previously, Little contends that In­
tervenor did not distribute literature after March 27, 1975- title 
of the leaflet, S E V M  DAYS TO VOTE, tends to suppor-b Little*s version.

According to the Intervenor, the National Federation of Federal Eiqployees 
gives a $10,000 Accident Insurance policy to all members when a member’s 
dues authorization card is processed at the National Office of the National 
Federation of Federal En5>loyees. Dues of $1.75 per pay period are deduc­
ted from the member’s salary and the entire amount is sent to the National 
Federation of Federal Employees National Office - this amount includes 
$.25 for the insurance policy for which the Hartford Insurance Company is 
the carrier.

Based upon above, I conclude that the offer of a "free" insurance policy 
misrepresented the actual situation. Moreover, since the offer amounted 
to a tangible economic benefit, it constitutes a gross misrepresentation 
of a material fact. However, as previously mentioned, Petitioner was 
aware of the’ contents of the leaflet as early as Msirch 28, 1975 (a Friday) 
and had an5)le time to make an effective reply prior to the first day of 
the election, April 1, 1975 (a Tuesday).

In my view, such a situation is best handled throii^ the caii5)aign process. 
Hence, I conclude that-this portion of the objection lacks merit.

The statement in regard to the alleged AFL-OEO strike fund appeared in a 
separate undated leaflet entitled SPECIAL BPLLETIN. A l t h o u ^  Erdwein

- 10 -

claims that the bulletin was distributed on March 20 and 31» 1975» Little 
asserts that Intervenor did not distribute literature after March 27»
1975* In any event, the statement appeared in the coaitext of the follow­
ing paragraph:

"Speaking of money, did you know that part of the dues petid 
by AFGE members goes to the AFL-CIO ^*STBIKE KIHD". How 
do you like those apples?.. .money from government employees 
going for an enterprise (Strikes) tha+ you can not legally 
participate in even if you wanted to, because strikes by 
federal employees are prohibited by l a w l H "

According to Erdwein, Petitioner’s National Representative, there is no 
AFL-CIO strike fund, and AFGE makes no financial contributions to any such 
fund. There being no evidence to refute this assertion, Intervenor* s 
statement to the contrary must be considered to be a con5>lete departure 
from the truth. Moreover, in view of the information disseminated by the 
Intervenor in regard to Federal en5>loyees’ rigjit to strike and because the 
Executive Order prohibits a labor organization from calling or engaging in 
a strike, the statement complained of by Petitioner obviously constitutes 
gross misrepresentation of a material fact.

However, since Petitioner was aware of Intervener’s misrepresentation at 
least as early as March 28, 1975» it had sufficient time in which to issue 
its own leaflet rebutting the misstatement.

Based upon the foregoing, I conclude that no in5)roper conduct occurred af­
fecting the results of the election. Accordingly, Objection No. 5 is 
found to have no merit.

ADDITIONAL OBJECTION

In a letter dated May 30, 1975» Petitioner submitted additional evidence 
with respect to the timely filed objections which included a letter from 
Val J. Kozak, NFFE'Director of Field Operations dated March 25> 1975» 
which was addressed to NFFE members urging them to solicit SF 1187 (dues 
withholding forms) from eligible en5>loyees. According to the letter,
NPTE would pay $5»00 for each SF 1187 obtained, such money payable upon 
winning the election. Petitioner explained that the letter had come into 
his possession only recently and added the following objection:

"Because this letter was sent only to NFFE members and 
not distributed with election can5)aign literature to 
£l11 employees, we could not make as part of your original 
con5)laint the fact that NFFE, as stated in the letter, 
was paying $5*00 for each SF-1187 signed by an eligible 
voter in the election. Payable upon wirmlnp: the -election.
We feel that this additional improper action must be

- 11 -
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considered 'bj your office as further proof of our conten­
tions and included in your investigation of the conduct 
affecting the Results of the Election."

Althou^ Petitioner in eaqplaining the objections set forth in its letter 
of April 8, 1975» states that it was this letter which it intended to 
attack, it is clear from the ohjections that the March 25, 1975 letter was 
not intended as an objection. In its letter of May 30, 1975* Petitioner 
contends that the letter only came into its possession recently since it 
was only sent to "SFFE members yid not distributed with election campaign 
literature to all employees, (emphasis underscored)
While there may be occasions when such practice would interfere with the 
conduct of a fair and free election, I make no findings with respect to 
this objection since it has been untimely filed. I also note that the ob­
jectionable letter was mailed solely to NFFB members and was not distribu­
ted as part of NPFE*s election campaign. In addition, there is no evi­
dence that the offer was discussed among the employees or that any money 
had actually been paid for such solicitation.

Having considered each of the objections individually and finding that they 
lack merit, I also conclude that considering their oveirall effect, there 
is no merit.

Pursuant to Section 202.20(f) of the Regulations of the Assistant Secre­
tary, an aggrieved party may obtain a review of this action by filing a 
request for review with the Assistant Secretary with a copy served upon 
me and e a c ^ f  the parties to the proceeding and a statement of service 
filed with the request for review. Such request must contain a complete 
statement setting forth the facts and reasons upon vhlch it is based.
The request for review must be received by the Assistant Secretary for 
Labor-Mana^>^ent Relations, A3?T: Office of Federal Labor-Mauaagement Re­
lations, U.S. 2)epartment of Labor, Washington, D.C. 20216, not later than 
the close of business November 7, 1975-

DATED: October 22. 197^ i L ^  ( i U s
THOMAS P. GIIMARTIN
Acting Assistant Regional Director
New York Region

Attach: Service Sheet

3-19-76

U.S. DEPARTMENT OF LABOR

O ffice  op  t h e  A ssistant  Se c r e t a r y

WASHINGTON, D.C. 20210

Mr. Paul Hecht 

President, Local 3134 

American Federation of Government 

Employees 

26 Federal Plaza 

New York, New York 10007

Re;

691

Small Business Administration 

N ew  York, New  York 

Case No. 30-6154(CA)

Dear Mr. Hecht:

I have considered carefully your request for review, seeking 

reversal of the Assistant Regional Director's dismissal of the 

complaint in the above-named case, alleging violation of Section 

19(a)(1) and (6) of Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, and based 

on his reasoning, I find-that further proceedings in this matter are 

unwarranted. Thus, in my view, the evidence herein did not 

establish that the Activity's conduct herein was in derogation of its 

bargaining obligation under the Order. In this respect, it should 

be noted that under Section 203 .6(e) of the Assistant Secretary's 

Regulations, the burden of proof is on the complainant at all 

stages of the proceeding. Moreover, as your allegation that the 

Activity failed to comply with requests for documents was not 

included in your pre-complaint charge but, rather, appeared only 

in a letter addressed to the Area Director which accompanied the 

complaint, it cannot be considered pursuant to Section 202.3(b)(1) 

of the Assistant Secretary's Regulations which, in effect, limits 

the contents of a complaint to matters raised in the pre-complaint 

charge. Further, as your allegations that the Activity violated 

the parties' General Agreement and failed "as late as May 1975," 

to comply with requests for documents were raised for the first 

time in the request for review, they cannot be considered by the 

Assistant Secretary. In this regard, see Report on a Ruling,

No. 46 (copy enclosed).

- 12 -
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Accordingly, and as the evidence does not indicate that the Area 
Director failed to conduct a proper investigation of the complaint in 
this matter, your request for review, seeking reversal of the 
Assistant Regional Director's dismissal of your complaint, is denied.

Sincerely,

U. S. DEPARTMENT OF LABOR
BEFO RE TH E  A S SISTA N T SE CR ETA RY FOR LA B O R -M A N A G E M E N T R E LA T IO N S  

NEW  YORK R E G IO N A L O FF IC E

Suite 3515 
1515 Broadway 

New York, New York IOO36

Paul J. Passer, Jr. 
Assistant Secretary of Labor

Attachments

September 3, 1975 In reply refer to Case No. 30-6l5U(CA)

Patil Hecht, President 
Local 313U
American Federation of Government
Enroloyees, AJL-CIO
c/o Small Business Administration
26 Federal Plaza
New York, New York 1000?

Re; Small Business Administration 
New York, New York

Lear Mr. Hecht;

The above captioned case alleging a violation of Section 19 of 
Executive Order 111+91 > as amended, has been investigated and 
considered carefully.

It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the complaint has not been established. 
Thus, in your complaint you allege that the Respondent unilaterally 
reconstructed sixteen personnel actions without consulting, con­
ferring, or negotiating with the^ Complainant in violation of Sec­
tions 19(a)(1 ) and^(6) of the Order.

A  review of the evidence discloses that Respondent, by letter dated 
January 18, 197U> advised Local 313U» American Federation of Govern­
ment Employees, AFL-CIO, (hereinafter referred to as Complainant) 
that it was going to reconstruct ten promotional actions to assure 
that repromotion eligibles would be afforded the consideration to 
which they were entitled. 1/

1/  Sixteen positions had been announced during I973 and the recon­
struction process involved these sixteen annoimcements. Ten of 
the announced positions had been filled, two involved no reprc- 
motion eligibles and four had not been filled.

- 2-
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Paul Hecht, President
m  313U. ATOE. AFL-CIO Case No. 30-6l?tt(CA)

Paul Heoht, Preaident 
LU 3 1 AJGE. AFL-CIO Case No. 30-6lgtt(CA)

The letter outlined the procedures which Respondent intended to 
observe in accomplishing the reconstruction to assure proper 
priority consideration would be provided to the repromotion eligi- 
bles. The reconstruction process, in brief, provided that the 
selecting official would be given a roster of qualified repromotion 
eligibles. If he did not make a selection, all candidates including 
the repromotion eligibles would be re-evaluated and ranked under 
merit promotion procedures and the best qualified certified to the 
selecting official. If a repromotion eligible was among the best 
qualified, the selecting official had to document his reason(s) for 
non-selection.

Pursuant to Section 12(b)(2) of the Order, management officials re­
tain the right to hire, promote, transfer, assign and retain em­
ployees in positions within an agency. In my view, the decision to 
reconstruct the promotional actions is a right reserved solely to 
management and is non-negotiable. This is not to say that Respon­
dent was under no obligation to provide Complainant with adequate 
notice of its intentions and to afford Complainant an opportunity to 
bargain, to the extent consonant with law, over the procedures Res­
pondent intended to utilize and/or the adverse impact on employees 
who may be affected.

You contend that Complainant first learned of the names of the em­
ployees on the repromotion register and the titles to be reconstruc­
ted on or about August 197U> and that in Maxch 1975* Complainant was 
advised by Respondent that the reconstruction actions had been com­
pleted. ^  Moreover, you contend that Respondent's unilateral ac­
tions to reconstruct the promotional actions violated Sections 19(a) 
(l) ^ d  (6) of the Order since Respondent failed to consiiLt, confer 
or Btegotiate such actions with the Complainant.

A  review of the evidence obtained during the investigation discloses 
that Respondent fulfilled any obligations it had, in this respect.

2j Evidence discloses that you specifically requested and received 
merit promotion records for three (3) of the actions involved on 
or about'June 20, 1975*

through the exchange of correspondence and meetings held on 

June lU, June 19, July 10, July 31 and August 15, 197U« No evi­
dence has been adduced which would form a basis to conclude that 
Complainant ever requested to bargain as to the procedures being 
utilized or the adverse impact upon employees. In this respect,
I note that the Area Office on June 27, July 7 and July 21, 1975» 
attempted to solicit additional evidence from you in support of 
the complaint; however, you have failed to respond to such request.

Based on the foregoing, I find that Respondent has not engaged in 
unilateral actions to reconstruct the promotions and accordingly 
has not violated Sections 19(a)(1) and (6) of the Order.

Neither the complaint nor the pre-complaint charge alleges that 
Respondent failed to comply with Complainant's request for docu­
ments concerning the reconstruction actions. An exam ination of 
the evidence discloses that Respondent did comply with specific 
requests for documents with the exception of the Complainant's re­
quest for supervisory appraisals. EJvidence discloses that your 
request was denied on June 19, 197U- Since the pre-complaint 
charge was filed February lU, 1975 and the complaint was filed 
April 28, 1975,' I conclude that even if alleged, this allegation 

would be untimely.

I am, therefore, dismissing the entire complaint.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for re­
view with the Assistant . Secretary and serving a copy upon this 
off4:Ce and the Respondent. A statement of service shooild accom­

pany the request for review.

Such request must contain a conqplete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, ATT: Of­
fice of Federal Labor-Management Relations, U.S. Department of 
Labor, Washington, D.C. 20216, not later than the close of busi­

ness September 19, 1975-

In view of your failure to furnish sufficient information to sup­
port the complaint, an independent investigation was undertaken 
by the Area Office pursuant to Section 203.6 of the Regulations

.  2 -
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Paul Hecht, President
LU 313U. AicE. AFL-CIO Case No. 30-61^U(CA)

3-18-76

of the Assistant Secretaiy, to obtain sufficient documentation. 
Copies the documents obtained are enclosed for your informa­
tion. i /

Sin^cerely yours,

JAMIN B.
Assistant Regional Director 
New York Region

CC; Windle B. Priem, Regional Director 
Local 313U
American Federation of Govt. Employees, 
AFL-CIO
c/o Small Business Administration
26 Federal Plaza
New Yoi±, New York 1000?

Robert Chalik, Assist. Regional Coimsel 
Small Business Administration
26 Federal Plaza 
New Yoidc, New York 1000?

(w/out attach.)

(w/out attach.)

On a prior occasion, the Area Office sought to obtain a signed 
statement from you to support your complaint but you declined 
the interview and promised to submit information to support the 
complaint.

- k -

Plarry H . Zucker 

President, Irx:al 1151 

American Federation of Government 

Employees, AFL-CIO 

252 Seventh Avenue 

New York, ^QW  York lOOOl

Ro:

Dear Mr. Zucker;

692

Veterans Administration Hospital 

Outpatient Clinic 

New York, New  York 

Case N o . 30-6467(CA)

I have considcreci carefully your request for review, seeking 

reversal of tho Assistant Regional Director's dismissal of the instant 

complaint alleging that the Respondent Activity violated Section 

19(a)(1), (4), (5), and (6) of Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, and based 

essentially on his reasoning, I find that further proceedings in this 

matter arc unwdrranted Inasmuch as a reasonable basis for the 

complaint has not been established. In this regard. It was noted 

particularly that the evidence did not establish a reasonable basis 

for tho allegation that the actions taken by the Respondent with respect 

to M s . Nathan were motivated by antl-unlon considerations or 

because of her activities on behalf of Local 1151, American Federation 

of Government Employees, AFI-CIO (AFGE). olmllarly, a reasonable 

basis v/as not established for the allegation that tho Respondent's 

actions v/ere based on l/is. Nathan's having given testimony under 

the Order. And with respect to your Section 19(a)(5) and (6) 

allegations, I find, in agreement with the Assistant Regional 

Director, that the evidence does not establish that tho Respondent 

acted in derogation of the AFGE's rights under the Order-

Accord in c/ly, your request for review, seeking reversal of the 

dismissal of the complaint by the Assistant Regional Director, is 
denied.

Sincerely,

Attachment
Paul J. Fasser, Jr. 

Assistant Secretary of Labor
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Suite 3SIS 
1515 Broadway 

Kew York, New York IOO36

Kovomber 20, I975 In reply refer to Case No. 30-6U67(CA)

Uarry H. Zucker, President 
Local 1151
Anerican Federation of Government
iinployoea, i\FL-CIO
252 Geventh Avenue
Hew York, Kew Yoik 10001

Re; Vetei-ans Administration Hospital 
Outpatient Clinic 
New York, New York

Dear Mr, Zucker;

The above captioned case alleging violations of Section 19(a)
(l)(U)(S) and (6) of Executivo Order llU91f as amended, has 
heen investigated and carefully considered. It does not appear 
that furtlier proceedings are \/arranted inasmuch as it reasonable 
basis for the complaint has not been established.

Complainant alleges that tlie Re^ondent has interfered with, 
restrained and coorced Gloria Natiian in tlie exercise of her 
rif^to under the Order and has wilfully obstructed the exclusive 
representative from asserting and discharging its rights and 
obligations under the Order by the following actions*

A.

B.

C.

V/iifully delaying and refusing to timely 
process the multiple grievances occasioned 
by the miltiple personnel actions taken 
against Gloria Nathan.
Depriving Gloria Natlian of her rif^t to a, 
full and impartial h«iaring before a neutral 
grievance exaxainer or hearing officer and 
obsitructing the grievance hearing examiner 
or hearing officer from rendering a decision 
by wilfully delaying giviijg and withholding 
tho tapes and transcript of the examiner’s 
hearing/investigation from the examiner. 
Dismissal of Gloria Hatban during tlie pen­
dency of the hearing/investigation so as to 
prevent the isstiance of the grievance 
examiner's report and findings.

Haxiy II. Zucker, President
Local 11^1. AEGE« AFL-CIO Case No. 30-6^67(CA)

Respondent has requested dismissal of the complaint in its entirety 
maintaining that the con5)laint lacks the specificity required by 
Section 2O3.3 of the Order; the issues raised by the con5>laint 
were subject to an established grievance procedure and, hence.
Section 19(d.) of the Order is applicable; and the Assistant Secre­
tary is without Jurisdiction to consider the con^plaint since the 
grievance procedure used did not result from any r i ^ t s  accorded to 
individual employees or a labor organization under the Order. 1/

An exainination of the evidence submitted discloses that the Grievant, 
Gloria Natlum, at all times filed her grievances pursuant to an 
agency grievance procediire ajid was represented by the representative 
of her choice, when so designated (in many instances, the Grievant 
who was not a union member, was represented by the Complainant).

In the matter of Office of Economic Opportunity, Region V, Cliicago 
Illinois, A/SIi‘IR No. 33k, the Assistant Secretary distinguished be­
tween a rerjpondent*s failure to adhere to and follow a regulatory 
agency grievance procedure as opposed to its failure to adhere to 
and follow u. negotiated grievance procedure. As stated by the Assis­
tant Secretary,

"... Tims, an agency grievance procedure does not result 
from oiiy r i ^ t s  accorded to individual employees or to 
labor ori^anizations under the Order... Under these 
circumstances, I find that, even assuming that an agen­
cy improperly fails to apply its ovjn grievance proce­
dure, such a failure standing alone, cannot be said to 
interfere with r i ^ t s  assured under the Order..."

The Assistant Secretary concluded that an agency’s fcd.lure to process 
grievances under an agency grievance procedure was not a violation of 
the Order absent evidence that respondent’s actions were motivated by 
anti-union considerations.

In the case at bar, no evidence has been adduced which v;ould indicate 
that actions taken by Respondent towards Gloria Nathan were motivated 
by anti-union considerations or because of her activities on behalf 
CoD5)lainant. Nor is there any evidence that the alleged diecrimina-

1 / In view of î y disposition of the complaint, I find it unnecessary 
to rule on the alleged lack of specificity or \diether Section 19(d) 
of the Order is applicable.
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Earry II. 2uokor, President 
Local 11^1. AIGE. jfflL-CIO aise No. 30>6U67(CA)

tory action taken by Respondent against Gloria Nathan was taken 
"because she had filed a conplaint or given testimony under the 
Order.

Insofar as the exclusive representative is concerned, the con^laint 
alleges tliat Respondent’s actions have been detrimental in tliat such 
actions liavo deprived the exclusive representative of its r i ^ t s  to 
meaningflil consultation and that such actions constitute a refusal 
to accord appropriate recognition. Kb evidence has been adduced to 
indicate that Respondent has failed to accord appropriate recogni­
tion to the exclusive representative for the unit in vhicli Gloria 
Kathan was oii5)loyed nor is there any evidence that Respondent has 
refused to meet and confer and/or negotiate with Complainant as re­
quired by tlie Order. Unilateral conduct in failing to apply the 
terms ajid conditions of an agency grievance procedure, standi^ 
alone, is not ia. basis for finding a violation of the Order

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a, request for review 
with the Ayoistant Secretary and serving a copy upon this office and 
the Respondent. A statement of service should aoconqpany the request 
for review.

Such request must contain a complete statement setting forth the 
facts and rt^asons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, ATTN: Office of 
Federal Ijabor-IIan^ement Relations, U«S« Department of Labor, Washings 
ton, D.C. 20216, hot later tlian the close of business December 8,

1975.

Sincerely yours.

B M J A i m i  B. m mOFF 
Assistant Kfjgional Director 
New York Region

tJ  Office of Econoiiiic Opportunity, Re^rion V« Chicago. Illinois> 
A/SIi^R Wo. 33i+*

U.S. DEPARTMENT OF LABOR
O fhcb  of  t h e  A ssistant Secretary  

WASHINGTON. D.C. 20210

3-19-76

Mr. Bernard J. Waters, Chapter President 

H .E . Brooks Memorial Chapter 

ACT, Inc.

2765 Montank Highway 

Brookhaven, New York 11719

693

Re: Division of. Military Affairs 

State of New  York 

Case No . 30-6186(CA)

Dear Mr. Waters:

I have considered carefully your request for review seeking 

reversal of the Assistant Regional Director's dismissal of that 

portion of the complaint in the above-named case which alleges 

violation of Section 19(a)(2) of Executive Order 11491, as amended.

In agreement with the Assistant Regional Director, and based 

on his reasoning, I find that a reasonable basis has not been 

established for the Section 19(a)(2) allegation of the complaint and, 

consequently, further proceedings on such allegation are unwarranted. 

Further, as the material pertaining to your allegation that you were 

personally discriminated against was submitted for the first time 

with the request for review, it cannot be considered by the Assistant 

Secretary. In this regard, see Report on Ruling, No . 46 (copy 

enclosed).

Accordingly, your request for review, seeking reversal of the 

Assistant Regional Director's dismissal of the Section 19(a)(2) 

allegation in the complaint, is denied.

Sincerely,

- 3 - Paul J. Passer, Jr. 

Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR  
B E F O R E  T H E  A S S IS TA N T SE C R ETA R Y FO R U A BO R-M ANA G E M E NT R E LA TIO N S  

N EW  YO RK R E G IO N A L  O F F IC E

Suite 3515 
151$ Broaidway 

New Yoik, New Yoik IOO36

September 22, I975 In reply refer to Case No. 30-6l86(CA)

Bernard J. Waters, CSaapter President 
H. E. Brooks Memorial Chapter 
ACT Inc.
2765 Montauk Highway 
Brookhaven, New II719

Re: ])i'vision of Militatry and Naval 
A f f aiM, State of New York

Dear Mr. Waters;

The above captioned case alleging a violation of Section I9 of 
Executive Order III4.9I, as amended, has been investigated and con­
sidered carefully.

AlthoTi^ I intend to issue a Notice of Hearing on the alleged viola­
tions of Sections 19(a)(1) and (6) of the Order, it does not appear 
that further proceedings are warranted with respect to the alleged 
violations of Section' 19(a)(2) inasmuch as a reasonable basis for 
this portion of the con^plaint has not been established, i /

You contend that Respondent refused to negotiate with Complainant 
prior to making changes in an established Reduction-in-Porce plan 
and failed to negotiate procedures for those en5>loyees adversely af­
fected by the Reduction-in-Porce. You maintain that such unilateral 
action by Respondent in addition to violating Sections 19(a)(1) and
(6) of the Order has discouraged membership in your labor organization.

Bernard J. Waters, Chapter President
H.E. Brooks Memorial Chapter, ACT Inc-> Case No. 30-6l86(CA)

Section 19(a)(2) of the Order provides that Agency Management shall 
not "encourage or discourage membership in a labor organization by 
discrimination in regard to hiring, tenure, promotions or other 
conditions of eii5>loyment".

After careful consideration of the evidence .adduced, I conclude that 
ComplaLinant has failed to establish ajiy basis to conclude that the 
alleged unilateral actions may have been prompted by anti-union con­
siderations or discriminatory motivation based upon union status or 
union activities.

No evidence has been adduced which would form a basis to conclude 
that there was any actual discrimination or disparity of treatment 
which would tend to encourage or discourage membership.

I am, therefore, dismissing that portion of the con5)laint alleging a 
violation of Section 19(a)(2) of the Order.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action 1:̂  filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the Respondent. A  statement of service should accompany the request 
for review.

Such request must contain a con5)lete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, ATT: Office of 
Pederal Labor-Management Relations, U.S. Department of Labor, Washing­
ton, D.C. 20216, not later than the close of business October 8,
1975.

Sincerely yours,

1
BENJAMIN B. NATJMOPP 
Assistant Regional Director 
New YoiSc Region

Althoia^ the complaint alleges a violation of Sections 11(a) and 
1 1 (b) of the Order, I find it unnecessary to make any decision 
with respect to these alleged violations since violations of Sec­
tion 19 of the Order are the only violations \ ^ c h  are recognized 
as unfair labor practices.
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3-29-76

U.S. DEPARTMENT OF LABOR
O ffice  o f  t h e  A ssis t a n t  S e c r e t a r y

W A SH IN G TO N

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal 

Employees 
1016 l6th Street 
Washington, D. C- 20036

Re:

Dear Ms. Cooper:

694

Federal Supply Service 
General Services Administration 
Case No. 22-6i;38(CA)

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s dismissal of your 
complaint in the above-named case, alleging violation of Section 
19(a)(1) and (6) of Executive Order IIU9I, as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that a reasonable basis for the com­
plaint has not been established and, consequently, further 
proceedings in this matter are unwarranted.

Accordingly, your request for review, seeking reversal of 
the Regional Administrator’s dismissal of your complaint, is 

denied.

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

Attachment
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December 29, 1975

Federal Supply Service 
General Services Administration 
Case No. 22-06438CCA)

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal 

Employees 
1737 H Street, N.W.
Washington, D.C. 20006

Dear Ms. Cooper:

The above captioned case alleging violations of Section 19Ca)
Cl) and (6) of Executive Order 11491, as amended, has been fully investi­
gated and considered. It has been decided, however, that further processing 
of the case is not warranted since a reasonable basis for the complaint 
has not been established.

In your complaint, you allege that the Federal Supply Service 
implemented an Office Excellence plan on the fifth floor of Crystal Mall 
Building H  without fulfilling its obligation to bargain with the exclusive 
representative regarding the Impact of the plan on unit employees located 
on the fifth floor. Although you do not contest the fact that certain 
discussions regarding Office Excellence took place at periodic consultation 
meetings held pursuant to Article VIII of the parties’ negotiated agreement, 
you contend that, while these discussions may have satisfied the Activity's 
contractual obligations, they do not satisfy the bargaining obligations 
imposed by the Order.

The investigation revealed that the parties discussed Office 
Excellence at the above mentioned consultation meetings as early as Febru­
ary 4, 1974, and at periodic intervals prior to the implementation of the 
plan on the fifth floor in the summer of 1975. During these meetings, the 
exclusive representative knew that the plan would be implemented throughout 
the building. You have neither asserted nor submitted any evidence to 
indicate that the exclusive representative at anytime requested bargaining 
regarding the implementation of Office Excellence on the fifth floor, or 
that the Activity at any time refused to bargain.
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Precedent decisions of the Assistant Secretary have established 
that, in circumstances similar to those in the instant case, if management 
decides to effect a change in the working conditions of unit employees, it 
is obligated by the Order to afford the exclusive representative of those 
employees notice sufficient to allow the exclusive representative to make 
connents or recommendations concerning the change, or to request bargaining 
regarding the Impact and implementation of the change.!./

On the basis of the evidence submitted in this case, I am of the 
opinion that the Union was given adequate notice of the Office Excellence 
plan and had ample opportunity to request negotiation on the impact and 
implementation of the plan. Moreover, no evidence was submitted that in­
dicated that the exclusive representative requested bargaining on the plan's 
implementation, or that the Activity refused such a request.

Accordingly, as a reasonable basis for the complaint has not been  ̂
established, I am dismissing this complaint in its entirety.

Pursuant to Section 203.8(c) of the Rules and Regulations of the 
Assistant Secretary, you may within ten (10) days after service of this 
dismissal, appeal this action by filing a request for review with the 
Assistant Secretary and serving this office and the Respondent with a copy.
A  statement of service should be included with your request for review.

This request must contain a complete statement of the facts and 
reasons on which it is based and must be received by the Assistant Secretary 
of Labor for Labor-Management Relations, Attention: Office of Federal Labor- 
Management Relations, 200 Constitution Avenue, N.W., Washington, D.C. 2000A, 
not later than the close of business January 13, 1976.

Sincerely,

Kenneth L. Evans 
Regional Administrator for 

Labor Management Services

Mr. Michael Timbers
Commissioner
Federal Supply Service

(Certified Mall No. 701598)

Norton Air Force Base, California  ̂ A/SLMR No. 261; Bureau of Medicine and 
Surgery. Great Lakes Naval Hdapltal, Illinois. A/SLMR No. 289; and Iowa 
State Agricultural Stablizatlon and Conservation Service Office, Department 
of Agriculture, A/SLMR No. 453.

Mr. Robert Alderman 
Professional Engineer •
General rerviceE Administration
k rCT
I77C Peachtree Street, N. U. 
Atlanta, Georgia 30309

Hr. T^n.iamin V-'illingl-iam 
Pi-ofesnional Engineer 
General Services Administration 
U rCT

177^ Peachtree Street, N. V7. 
Atlanta, 'leorgia 30309

695
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ne; Ceneral Services Administration 
Regional Office, Rop;ion U 
Case No. J^iC-6o38(RO)

Dear Sirs:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator's dismisnal of your 
objections to the election in the above-named case.

In agreement with the Regional Administrator, and based on 
his reasonin/7, I find that further proceed-ings on the subject 
objections are unwarranted on the basis that the objecting 
employeen individuQlljr do not have standing to file objections 
to the election held in this matter.

Accordingly, your reqviest for review, Keeking reversal of 
the Regional Administrator's Report and Findings on Oblectjons. 
is denied. ---------------- '

Sincerely,

Paul J. Fasscr, Jr. 
Assistant Secretary of Labor

Attachment

379



UNITED STATES DEPAETMENT OP LABOR 
BEPOHE THE ASSISTANT SECRETAEY FOR LABOR-MANAGBJENT RELATIONS

GENERAL SERVICES AIMINISTRATION 
REGIONAL OFFICE, REGION U

Activity

and Case No. Ii0-6038(R0)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 2067, AFL-CIO

Petitioner

.ACT) .ICINGS 

OBJECTIONS

In accordance with the provisions of an Agreement for Directed Election approved 
on November 28, 1975» sm election by secret ballot was conducted under .the supers 
vision of the Area Director, Atlanta, Georgia, on December 17, 1975* ^

The results of the election, as set forth in the Tallies of Ballots, are as follows:

Tally of Ballots for Professional Employees

Approximate munber of eligible voters................................2k

Void ballots.........................................................  

Votes cast for inclusion in the nonprofessional unit................ J.

Votes cast for a separate professional \anit..........................10

Valid votes co\mted.................................................. 17

Challenged ballots................................................... 0

Valid votes counted plus challenged ballots..........................

A majority of valid votes counted plus challenged ballots has not been 
cast for inclxzsion in the nonprofessional unit.

Votes cast for American Federation of Government Employees,
Local 2067, AFLr-CIO................................................  6

Votes cast against exclusive recognition............................11

Void ballots........................................................  0

Valid votes counted.................................................

Valid votes counted plus challenged ballots.........................

A majority of valid votes counted plus challenged ballots has not 
been cast for American Federation of Government Employees, Local 
2067, AFL-CIO.

l/ The election was conducted pursuant to the Decision and Direction of Election 
in A/SLMR No . 575-

Tally of Ballots for Non-Professional Bnployees

Approximate number of eligible voters.................. . •321

Void ballots.......................................................... ^

Votes cast for American Federation of Government Bi5>lQyees, Local 
2067f AFL-CIO........................................................

Votes cast against exclusive recognition.............................29.

Valid votes counted.............................................. .

Challenged ballots...................................................  X

Valid votes covinted plus challenged ballots.........................

The challenged ballot is insufficient to affect the results of the election.

A majority of the valid votes counted plus challenged ballots has been cast 
for American Federation of Government En5>loyees, Local 2067, AFL-CIO,

Objections to the procedural conduct of the election were filed on December 2i*, 1975* 
by three (3) professional employees of the Activity. The objections are attached 
hereto as Appendix A.

Section 202.20(b) of the regulations of the Assistant Secretary provides, in perti­
nent part:

Within five (5) days after the tally of ballots 
been furnished, a party may file objections 

to the procedural conduct of the election . . . 
setting forth a clear and concise statement of 
the reasons therefor.

None of the employees who filed the objections to the election was a party in the 
representation hearing; none was granted intervention at any time; none participated 
in the election arrangements or signed, either individually or on behalf of other 
employees, the Agreement for Directed Election. Since none of the enq)loyees who 
filed the objections to the election is a "party" to the proceeding, none of the em­
ployees individually or collectively has standing to file objections to the election. 
Report Number 17 issued by the Assistant Secretary on November l6, 1970, states, in 
part that no provision is made for the filing of objections by parties other than 
those involved in the particular election.

In light of my finding, it is not necessary to consider the merits of the objections.

Having found that the employees filing the objection have no standing to file ob­
jections, the parties are advised hereby that an appropriate Certification of Results 
of Election anti an appropriate Certification of Representative on behalf of American 
Federation of Government Employees, Local 2067, AFL-CIO, will be issued by the Area 
Director, absent the timely filing of a request for review.

Pursuant to Section 202.20(f) of the Regulations of the Assistant Secretary, an ag^ 
grieved party may obtain a review of this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, U. S. Department of Labor, 
Washington, D. C. 20216. A copy of the request for review must be seirved on the 
undersigned Acting Regional Administrator for Laboa>-Management Services as well as 
the other parties. A statement of such service should accompany the request for 
review. The request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secretary not 
later than the close of business January 19, 1976.

Labor^Management Services Administration

DATED: January 2, 1976

Attachments: Appendix A
Service Sheet

B. R. Withers, Jr.'̂ , 
Administrator for 
Services
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Mr. Lem R. Bridges 
Regional Administrator, LMSA 
U.S. Department of Labor 
Room 300
1371 Peachtree Street, N.W. 
Atlanta, Georgia 30309

Re: Internal Revenue Service 
Greensboro District Office 
Greensboro, North Carolina 
Case No. 40-5314(AP)
FLRC No. 74A-79

Dear Mr. Bridges:

Pursuant to the Decision on Appeal by the Federal Labor 
Relations Council in the above-captioned matter, this case is hereby 
remanded to you for the purpose of complying with the direction 
of the Council stated at page 9 of its Decision, to "return the 
matter to the parties for determination as to the timeliness of 
the appeal."

Sincerely,

Paul J. Fasser, Jr. 
Assistant Secretary of Labor

UNITED STATES 
FEDERAL LABOR RELATIONS COUNCIL 

WASHINGTON, D.C. 20415

Internal Revenue Service, 
Greensboro District Office, 
Greensboro, North Carolina

and

National Treasury Employees Union

Assistant Secretary 
Case No. 40-5314 (AP) 
FLRC No. 74A-79

DECISION ON APPEAL FROM 
ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a decision of the Assistant Secretary who, upon 
the filing of an Application for Decision on Grievability or Arbitra­
bility by the National Treasury Employees Union (NTEU), held that, under 
the circumstances of the case, the question of whether the matter in 
dispute was subject to advisory arbitration under the agreement, as well 
as a finding on the merits, involves questions concerning the interpre­
tation and application of the agreement and should be resolved through the 
negotiated grievance procedure.

The underlying circumstances of the case, as established by the entire 
record in the matter, are as follows: On September 30, 1973, an employee 
of the Internal Revenue Service (IRS) was downgraded from Revenue Officer, 
GS-9, to Revenue Representative, GS-7. IRS contended that the employee 
had voluntarily requested the downgrading in a letter dated September 5,
1973, in which he had requested reassignment to be effective September 30,
1973. NTEU contended that the employee was coerced into requesting the 
reduction in rank, thereby making the reassignment involuntary and, thus, 
an adverse action.

In a letter dated December 6, 1973, NTEU*s General Counsel addressed a 
letter to the Director of the Federal Mediation and Conciliation Service 
requesting «i list of arbitrators for the purpose of invoking arbitration 
in the matter under Article 32 of the negotiated agreement.!/ IRS received

"U Article 32 of the negotiated agreement between IRS and NTEU, in effect 
at the time here involved, provides in pertinent part:

Advisory Arbitration Of Adverse Actions

SsctiPP I f
When arbitration is invoked, the parties will, within ten (10) work 
days, request a list of five (5) Arbitrators from the Federal

(Continued)
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a copy of the letter on December 10, 1973, and it asserts that this was 
the first time that it became cognizant of the allegation that the 
employee’s reassignment was not voluntary but was instead considered to 
be an adverse action. Thereafter, IRS responded to NTEU quoting perti­
nent provisions of the Federal Personnel M a n ^ l  regarding the time limits 
for filing an appeal from an adverse action^' and asked NTEU to furnish

(Continued)

Mediation and Conciliation Service. The parties will meet within 
ten (10) work days after receipt of the list to seek agreement on 
an Arbitrator. If the parties cannot agree on an Arbitrator, the 
Employer and the Union will each strike one name from the list 
alternately until one name remains. The remaining person will be 
the duly selected Arbitrator.

Section 2.

A- When Advisory Arbitration is invoked, it serves as an alternate 
to the Employer’s appeals procedure, and the employee must choose 
one procedure or the other.

B. If the employee chooses Advisory Arbitration, he is entitled to 
a Hearing before the Arbitrator.

Section 6.

A. The decision of the Arbitrator may not relate to the contents of 
the Treasury Department's or Employer's policy, but is restricted to 
the propriety of an Adverse Action in a particular case.

B. The decision of the Arbitrator will be advisory in nature.

C. The burden of proof will be substantial evidence.

D. The Arbitrator's authority will be limited to affirmation j o t  
reversal of the Employer's action.

E. Upon recomraondatlon of a reversal, the Arbitrator may further 
recoimnend that the employee be made whole to the extent such remedy 
is not limited by Statute or Regulation.

2j The IRS response quoted the Federal Personnel Manual, chapter 771, 
subchapter 2, section 2-10b(2), in effect at the time here involved, as 
follows:

(2) When the appeal does not show clearly whether the action was 
voluntary or involuntary and the agency receives the appeal more 
than 15 calendar days after the effective date of the action, the

(Continued)

an explanation for the delay in submitting the appeal. On January 10,
1974, NTEU responded, setting forth its reasons for the delay. On 
January 23, 1974, IRS rejected the explanation claiming that the delay 
from September 30, 1973, the effective date of the employee's reassign­
ment, until December 6, 1973, the date of NTEU's letter of appeal, was 
excessive and that the explanation did not justify the delay. IRS 
Informed NTEU of its right to appeal the decision on the timeliness 
question to either the Regional Commissioner of IRS or to the Regional 
Director of the Civil Service Commission. However, no appeal from the 
decision was taken and subsequently NTEU invoked arbitration in the 
matter pursuant to Article 32. When IRS declined to participate in the 
arbitration because no determination had been made that an adverse action 
was, in fact, involved, an Application for Decision on Grievability or 
Arbitrability was filed with the Acting Assistant Regional Director who 
found that there were two questions before him— the timeliness of the 
employee's and the union's appeal to the agency and the propriety of 
invoking advisory arbitration in the matter. He concluded that it would 
be "inappropriate" for him to rule on the timeliness question and that 
under the parties* collective bargaining agreement there had to be a 
prior determination that an adverse action was involved before advisory 
arbitration could be invoked. He therefore dismissed the Application.

On review the Assistant Secretary reversed the finding of the Acting 
Assistant Regional Director, concluding:

[I]n the particular circumstances of this case both the threshold 
question of determining whether an involuntary downgrading of an 
employee is an adverse action and thus subject to advisory 
arbitration under Article 32 "Advisory Arbitration of Adverse 
Actions," of the negotiated agreement, as well as a finding on the 
merits (if the arbitrator determines that such action is subject 
to the provisions of Article 32) involve questions of interpre­
tation and application of such negotiated agreement and should be 
resolved through the negotiated procedure.

IRS appealed the decision to the Council, alleging that the Assistant 
Secretary's decision was arbitrary and capricious and presented major

(Continued)

agency should ask the employee to explain the delay before asking 
him to explain in detail why he considers the action involuntary. 
The 15-day time limit for appeal should not be applied strictly to 
an appeal from a normally voluntary action, since the employee is 
not notified of a time limit. The appeal should be rejected as 
untimely, however, when the delay is excessive and the employee 
does not offer an acceptable explanation.
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policy issues and requested a stay of the Assistant Secretary's decision. 
NTEU filed an opposition to the appeal.

The Council decided that the Assistant Secretary’s decision raised major 
policy issues concerning the application of section 13(d) of the Order, 
particularly, in the circumstances of the case, whether an arbitrator, 
sitting in advisory arbitration during an adverse action appeal, has the 
authority to decide whether or not the downgrading of the employee was, 
in fact, involuntary and thus an adverse action!' and whether the 
arbitrator in such a case would ' ave the authority to decide a question 
as to the timeliness of the request for such arbitration. The Council 
also determined that the issuance of a stay was warranted and granted 
IRS*s request. Both parties filed briefs on the merits.

Opinion

In support of the contentions made in its appeal to the Council, IRS 
stated, in part, that advisory arbitration under the collective bargain­
ing agreement pertains only to actions predetermined to be adverse 
actions and the authority of the arbitrator is limited by the agreement 
and Civil Service* Commission (CSC) regulations solely to determination 
of the propriety of an adverse action whereas the authority to determine 
whether an action is involuntary, and thus an adverse action, rests solely 
in the statutory appeals system in CSC regulations. Further, IRS stated 
that, in any event, the request for advisory arbitration was untimely 
filed pursuant to CSC regulations. Since the Civil Service Coranission 
has the responsibility to implement statutory and Executive order 
provisions relating to adverse actions, the Council, in accordance with 
established practice, requested the Commission's interpretation of the 
relevant statutes. Executive orders and implementing CSC regulations as 
they pertain to the Assistant Secretary's decision in the instant case.
The question presented to the Commission was whether an arbitrator, 
sitting in advisory arbitration during an adverse action appeal, has the 
authority to decide whether or not the downgrading of an employee was, 
in fact, involuntary and thus an adverse action and whether the arbitrator

-A-

3/ In so stating this major policy issue, the Council noted that the 
Federal Personnel Manual makes it clear that an involuntary downgrading 
of an employee ^  an adverse action. FPM supplement 752-1, subchapter SI, 
section Sl-2. Therefore, we concluded that the Assistant Secretary’s 
apparently conflicting statement (i.e., . . the threshold question of 
determining whether an involuntary downgrading of an employee is an 
adverse action . . .") was inadvertent. A careful reading of the entire 
record in the matter before the Assistant Secretary supports this 
conclusion. NTEU's Application for Decision on Grievability or Arbitra­
bility, IRS's Response to the Application, the Report and Findings of the 
Acting Assistant Regional Director and the opening paragraph of the 
Assistant Secretary's decision all speak to the authority of the 
arbitrator to determine the voluntariness or involuntariness of the 
downgrading.

in such a case would have the authority to decide a question as to the 
timeliness of the request for such arbitration. The Commission replied 

in relevant part as follows:

Executive Order 10987, January 17, 1962, provided that, under 
implementing regulations issued by the Civil Service Commission, 
the head of each department and agency shall establish an 
appeals system to reconsider administrative decisions to take 
adverse actions against employees. It further provided that 
the agency system may include provisions for advisory arbitration 

where appropriate.

Subpart B of part 771 of the Commission's regulations (issued 
under 5 USC 1302, 3301, and 3302 and Executive Orders 10577 and 
10987) implemented Executive Order 10987. Section 771.218(b) 
stated that the scope of appellate review of an agency appeals 
system should have included but should not have been limited to 
(1) a review of the issues of fact and (2) a review of compliance 
with agency and Commission procedural requirements for effecting 
the adverse action. Sections 771.223-224 outlined the restric­
tions on the agency use of advisory arbitration. Section 771.224
(c) restricted advisory arbitration to the propriety of an 
adverse action in a particular case. Section 771.224(d) stated 
that in a one-level appeals system advisory arbitration served as 
an alternate to the agency examiner and permitted the employee to 
elect one or the other but prohibited the use of both.

Section 2-lOb, Special Issues in Appeals, chapter 771 of the basic 
Federal Personnel Manual discussed allegations of coercion. This 
section stated tliat when an employee submitted an appeal from a 
normally voluntary action and the appeal showed clearly that the 
action was voluntary, the action should have been rejected. In 
addition, when the appeal did not show clearly whether the action 
was voluntary or involuntary, the agency should first have asked 
the employee to explain the delay in filing (if the appeal was not 
filed within the 15-day time limit for adverse action appeals) and 
then, if the reasons offered for late filing were acceptable, the 
employee should have been asked to explain in detail why he 
considered the action involuntary.

It should be noted that CSC instructions explained that since an 
employee was not notified of a time limit on a normally voluntary 
action, the 15-day time limit should not have been applied strictly. 
The appeal should, however, have been rejected as untimely when the 
delay was not explained or when the employee did not offer an 
acceptable explanation. When the agency rejected an appeal, the 
notice of rejection must have been in writing and have informed the' 
employee that an attempt to appeal further was subject to a time 

limit of 15 days.

-5-
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Sectlon 752.205 prescribed restrictions on the use of appeal rights 
from adverse actions. It prohibited concurrent appeals to the 
agency and the Commission on the same adverse action; required an 
employee to forfeit a right of appeal to the agency if he appealed 
first to the Commission; and described an employee*s appeal rights 
to the Commission after having first appealed to the agency.
Chapter 752(l-5b) of the basic Federal Personnel Manual clearly 
described the relationship between appeals to the agency and 
appeals to the Commission.

Section 752.204 not only prescribed time limits for filing adverse 
action appeals but also provided for the Commission or the agency, 
as appropriate, to extend the time limit on an appeal to it when 
the appellant showed that he was not otherwise aware of the time 
limit or that he was prevented by circumstances beyond his control 
from appealing within the time limit.

The above provisions of Commission regulations and Executive Order 
10987 were in effect until September 9, 1974. At that time 
Executive Order 11787 revoked Executive Order 10987 and the Commis­
sion amended its regulations accordingly. The appeals system 
established by the Civil Service Commission under chapter 77 of 
title 5, use, and section 22 of Executive Order 11491 of October 29, 
1969, became the sole system of appeal for an employee covered by 
that system. However, since your questions are based on a case 
which originated and was processed under law. Executive orders, and 
regulations in effect prior to September 9, 1974, our reply is based 
on our interpretation of policy at that time.

In any appeal to the Commission, the hearing officer first examines 
an appeal to determine whether (1) the appeal is timely; and (2) 
the employee and the action appealed are covered by CSC regulations. 
Prior to September 9, 1974, an employee could elect to appeal either 
to the Commission or to the ag'i'ncy (including invoking advisory 
arbitration under negotiated procedures). If the employee elected 
to appeal to the agency, under CSC instructions (section 2-lOb of 
chapter 771 of the FPM) , the agency first had to make a timeliness 
determination. If the agency rejected the appeal as untimely, the 
written decision informing the employee of the untimeliness of his 
appeal had to inform the employee of his right to nppeal the 
decision within 15 calendar d iys either to the Comr.iission or to the 
agency. The agency was instructed to refer the apj)eal to an 
examiner (or arbitrator) when the deciding official had accepted the 
appeal, when the deciding official was unable to resolve relevant 
and material factual issues concerning the voluntary or involuntary 
character of the action, and when the employee requested a hearing. 
Under applicable implementing agency procedures, the examiner (or 
the alternative arbitrator) would, therefore, not be authorized to

considei: timeliness since the agency resolved this issue either 
by accepting the appeal or by rejecting it and informing the 
employee of his appeal rights on the rejection decision. Never­
theless, when the appeal was accepted and referred for a hearing, 
the exar.iner (or arbitrator) could consider whether or not the 
downgrading of an employee was, in fact, involuntary and thus an 
adverse action.

In replying to your questions concerning the authority of the 
arbitrator to decide whether an agency action was involuntary and 
whether an employee request for arbitration was timely, we have 
reversed the order of the questions. In summary, under Commission 
regulations and instructions in effect on September 30, 1973, the 
effective date of the personnel action at issue, and January 25,
1974, when the union invoked advioory arbitration, th'. timeliness 
issue had to be settled before a case could be examined either on 
procedures or on its merits. In this case the agency gave the 
employee a written decision that his appeal was untimely and 
informed him in writing of his rights to appeal, within 15 calendar 
days, the decision on timelinesr> either to the Civil Service 
Commission or to <i higher level in the agency. The employee did 
net exercise either appeal right but, instead, sought redress 
through advisory arbitration, a remedy not available to him unless 
and until his appeal was accepted as timely. The employee may 
want to consider pursuing his appeal on the timeliness issue under 
applicable regulations. These permit an extension if the appellant 
shows that he was not notified of the time limit and was not 
otherwise aware of it, or that he was prevented by circumstances 
beyond his control from appealing ;jithin the time limit. In reply 
to your first question, if the employee now appeals the timeliness 
issue and is upheld and thereafter invokes rdvisory arbitration, 
the arbitrator would have the authority to render an advisory 
opinion on the procedural and merit aspects of the alleged involuntary 
downgrading.

On the basis of the foregoing interpretation by the Civil Service Commis­
sion, it is evident that the Assistar.l: Secretary’s decision, to the 
extent that if found proper for arbitration the question of whether or 
not the downgrading was in fact involuntary, is consistent with appropriate 
regulations and with the purposes of the Order. In this latter regard, 
section 13(d) of the Order provides:

(d) Questions that cannot be resolved by the parties as to 
whether or not a grievance is on a matter for which a statutory 
appeal procedure exists, shall be referred to the Assistant 
Secretary for decision. Other questions as to whether or not 
a grievance is on a matter subject to the grievance procedure 
in an existing agreement, or is subject to arbitration under 
that agreement, may by agreement of the parties be submitted

384



-8- -9-

to arbitration or may be referred to the Assistant Secretary 
for decision.^'

In the present case the Assistant Secretary found that the threshold 
question of whether the downgrading was voluntary or involuntary was 
properly subject to arbitration under the negotiated agreement. As 
previously indicated, this determination is consistent with the mandate 
of section 13(d) of the Orderl' and also with CSC regulations cited by 
the Commission.^^ Accordingly, the Assistant Secretary's decision, to 
the extent that it held that the question of whether or not the down­
grading of the employee was involuntary was for advisory arbitration 

under the agreement, is sustained.— '

4? Section 13(d) is cited as amended by E.O. 11838. While the subject 
decision of the Assistant Secretary was decided under the Order prior to 
amendment by E.O. 11838, the Order was not changed in respects which are 
material in this case. Further, while section 13(d) now requires that 
disagreements between the parties on questions of whether a grievance is 
on a matter subject to a statutory appeal procedure be referred to the 
Assistant Secretary for decision, there was no such explicit requirement 
in the Order at the time this matter was before the Assistant Secretary. 
However, this change is not material to the resolution of this case 
since the matter was taken to the Assistant Secretary for resolution.

_5/ See also the discussion of the obligations of the Assistant Secretary 
under section 13(d) in Department of the Navy, Naval Aimnunition Depot, 
Crane, Indiana and Local 1415, American Federation of Government Employees, 
AFL-CIO, FLRC No. 74A-19 (February 7, 1975), Report No. 63.

In this regard, see the discussion in the CSC reply, quoted supra, 

at 6:

The agency was instructed to refer the appeal to an examiner (or 
arbitrator) when the deciding official had accepted the appeal, when 
the deciding official was unable to resolve relevant and material 
factual issues concerning the voluntary or involuntary character of 
the action, and when the employee requested a hearing. [Emphasis 

added.]

7/ The present case is to be distinguished from the Council s decision 
Tn Internal Revenue Service, Austin Service Center, Austin, Texas and 
National Treasury Employees Union» Assistant Secretary Case No. 66-4995 
(G^iA), FLRC No. 74A-81 (January 15, 1976), Report No. 95. In that case 
NTEU had asserted that the failure of IRS to return an employee to an 
active duty status for reasons other than workload constituted a suspen­
sion for greater than 30 days and was thus an adverse action subject to 
advisory arbitration under the collective bargaining agreement. The

(Continued)

However, the Civil Service Commission's response indicates that, under 
Commission regulations and instructions in effect at the time involved, 
the employee could not seek redress through advisory arbitration until 
his appeal had been accepted as timely, an issue which an arbitrator was 
not empowered to decide. The Assistant Secretary did not address the 
timeliness question in his decision.

On the basis of the Commission's response it appears that at the time 
the Application for Decision on Grievability or Arbitrability was first 
filed, the matter should have been returned to the parties for resolution 
of the timeliness question through IRS or Commission appeal procedures. 
Thereafter, if the appeal were found to be timely and if there were still 
a question as to whether the matter was subject to arbitration under the 
agreement, then the matter would be proper for resolution by the 
Assistant Secretary. In this case the Assistant Secretary has already 
made the arbitrability determination consistent with the Order and CSC 
regulations and the only remaining matter for determination is a resolu­
tion of the timeliness question by the IRS or the Commission. Accordingly, 
the Assistant Secretary should return the matter to the parties for 
determination as to the timeliness of the appeal. If the appeal is found 
to be timely by proper authority, the matter may then go to advisory 
arbitration consistent with the decision of the Assistant Secretary.

Conclusion

Based upon the foregoing and pursuant to section 2411.18(b) of the 
Council's rules and regulations, we sustain the Assistant Secretary's 
decision to the extent that it found proper for arbitration under the 
agreement the question of whether the downgrading was involuntary and 
thus an adverse action and vacate our earlier stay of that decision; 
provided, however, the matter may not go to arbitration unless the

(Continued)

Assistant Secretary found that the question of whether or not such an 
action was an adverse action and thus subject to advisory arbitration was 
for resolution by the arbitrator. In setting the decision aside and 
remanding the case to the Assistant Secretary, the Council pointed out 
that the threshold question to be determined in the matter was whether 
the failure to return the employee to active duty status for reasons 
other than workload was in fact an adverse action and that this determina­
tion was one of arbitrability for the Assistant Secretary since the 
matter could not go to an arbitrator under the agreement if the action 
was not an adverse action. In the present case there is no question that 
an involuntary downgrading is an adverse action and the only question is 
whether the downgrading was voluntary or involuntary. As indicated, 
this is a question for the trier of fact, either a hearing examiner or an 

.arbitrator.
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employee and NTEU are upheld on an appeal of the timeliness issue under 
applicable regulations as indicated in the Civil Service Commission's 
response. We hereby remand this case to the Assistant Secretary for 
disposition consistent with our decision herein.

By the Council.

Patrick C .  O 'Donoghue, Esq. 

O ' Donoghue & O'Donoghue 

1912 Sunderland Place, N . W .  

Washington, D .  C * 20036

6 9 7

mar 3
1 m

Re: Charleston Naval Shipyard, 

Charleston, South Carolina 

Case N o . 40-6651(RO)

Dear M r. O*Donoghue:

Issued: March 3, 1976

I have considered carefully your March 30, 1976, request 

for reconsideration of my decision in the subject case dated 

March 18, 1976.

I find that the circumstances set forth In your request and 

the attachment thereto do not warrant a result contrary to that 

set forth in my decision of March 18, 1976. Accord'lngly, your 

request for reconsideration is hereby denied.

Sincerely,

Paul J. Fasser, Jr. 

Assistant Secretary of Labor

Attachment
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m ^ T E D  STATES DEP.^RTMENT OP LA30R
BEFORE TgS ASSISTANT SECRETARY FOR LABOH-I'-AIJiGZMENT RELATIONS
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CHARLSSTON NAVAL SHIPYAR]) 
CHARLESTON, SOUTH CAROLINA

Activltv

and

NATIONAL ASSOCIATION OP GOVERNMENT 
HiPLOYEES

Petitioner

FEDERAL EMPLOYEES METAL TRADES COUNCIL 
OP CHARLESTON, APL-CIO

CASE NO. U0-6651(H0) _

Intervenor

REPORT AMD Pnro: ^  
GR

OBJECTIONS

In accordance with the provisions of an Agreement for Consent or Directed Election 
approved on April lUi 1976, an election by secret "ballot was conducted under the 
supervision of the Area Administrator, Atlanta, Georgia, on May 13, 1976.

The results of the election as set forth in the Tally of Ballots are as follows;

Approximate nvunbrr of eligible voters- 
Void Ballots--------------------------

-U600

Votes cast for Federal Employees Metal Trades
Council of Charleston, APL-CIO-------------------

Votes cast for National Association of Government 
Bnployee

Votes cast against exclusive recognition----
Valid votes counted-------------------------
Challenged Ballots--------------------------
Vadid votes counted plus challenged Ballots—

18

-1639

-1367 
- 215 
-3221

11
-3232

Challenges are not sufficient in number to affect the 
results of the election.

Timely objections to conduct improperly affecting the results of the election were 
filed on May IS, 1976, by the petitioner. The objections are attached hereto as 
Appendix A. 2 /

In accordance with Section 202.20(c) of the Regulations of the Assistant Secretary, 
the Area Administrator has investigated the objections. Set forth below are the 
positions of the parties, the essential facts as revealed by the investigation, and 
my findings and conclusions with respect to each of the objections involved herein:

BACKGROUND

The manual balloting was scheduled from 6:00 a.m. until 7:00 p.m. on May 13, 1976. 
Five polling places were used throughout the Shipyard. Bus transportation was pro­
vided. The Notice of Election states as follows:

BUS TRANSPORTATION

Passenger buses marked "Transportation to POLLS" will be 
operated during the hours of the election to provide trans­
portation for voters working in the Shipyard areas South of 
5th Street. The industrial bus route in that area will be 
used. Specific stops South of 5th Street in addition to

37 The attachments are not included.

the industrial route will Include Building $199. Specif­
ic stops North of 5th Street will be each of the polling 
places stated in the Notice of Election. Buses will run 
at approximate intervals of 15 minutes. Bus runs to 
Building 199 will be at approximate intervals of 30 minutes.
Additionally, other transportation will be provided to 
all employees in the unit working in outlying areas.

The Notice of Election further provided for the release of employees. It stated:

RELEASE OF EMPLOYEES

Each department concerned will arrange to release voters 
In substantially equal numbers during each shift at 15 
minute Intervals, during voting hours, so that employees, 
will have an opportunity to vote if they so desire.

Some voters who were on temporary duty assignment were provided with mail ballots.

Federal Employees Metal Trades Council of Charleston, AFL-CIO (FEMTCC) was certified as 
the exclusive representative on December 6, 1971, following an election in which National 
Association of Government Employees (NAGE) was the other labor organization listed on 
the ballot. FEMTCC and the Activity have been parties to a labor management relations 
agreement.

Ob lection No. 1 - I shall treat the following as the first objection:

MAGE was not permitted access to unit employees equal 
to that accorded to FEMTCC.

NAGE asserts that Activity management denied its non-employee representative access to 
unit employees during non-work periods in non-work areas while permitting such access to 
non-employee representatives of FEMTCC. It states that the Activity policy establishing 
this prohibition was contrary to past practice, was not justified, and "tainted with un­
warranted favoritism," It states that the Activity permitted FEMTCC to use office 
facilities and bulletin board space while denying such use to NAGE. It alleges that 
FEMTCC employee representatives acting under the guise of contract administration, 
actively campaigned in work areas among on-duty employees.

The FEMTCC denies that its non-employee representatives at any time entered onto Shipyard 
premises. It asserts that NAGE has failed to produce any evidence to the contrary. With 
respect to the allegations of unequal use of bulletin board space and office facilities, 
the FEMTCC asserts that during the campaign period it continued to use the office facili­
ties and bulletin board space provided it by the Activity for contract administration 
purposes. It states that any use of these facilities for campaign purposes was forbidden 
that this prohibition was obeyed by FEMTCC and enforced by management and that allegation 
to the contrary are unsubstantiated. With respect to the allegation that FEMTCC employee 
representatives campaigned on work time at work locations, FEMTCC asserts that NAGE has 
failed to provide proof to subtantlate such allegations.

The Activity asserts that equivalent access to the electorate was provided to the two 
competing unions prior to the election. It notes that the rules it promulgated regard­
ing campaigning applied equally to both labor organizations, and that any violations of 
such rules which may have occurred took place without its knov/ledge or approval. It 
states that during the campaign period it continued to provide FEMTCC with office facili­
ties and bulletin board space for contract administration purposes. It asserts that NAGE 
has not demonstrated that it was denied reasonable access to employees. It states that 
during the pre-election period several reports of campaign materials were investigated 
by management, each case was investigated and management removed several campaign material 
Including flyers in support of both NAGE and FEMTCC. It further asserts that it did not 
approve or permit any campaigning by employee representatives on work time at work loca­
tions and no such incidents were reported to the Shipyard at the time of their occurrence.

The evidence submitted indicates that there was no pre-election agreement between the 
parties regarding campaigning activities. The Commander of the Activity, via memorandum 
dated April 13, 1976, set forth Shipyard policy regarding certain campaign activities.
This policy stated the following, in part:
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a. Electioneering ^7 non-eaployees who represent either 
PEMTCC or KAGZ ray be conducted only ouxside the Naval 
Pase perineter fence.

c. No material of any nature expressing support or opposi­
tion for or against FÊ ITCC or NAGE will be placed on 
bulletin boards, utility poles, buildings, or any other 
Govemnent property on Naval premises by FEMTCC or NAGE 
representatives.

It must be assured that the rules enumerated above are exiforced at all 
levels . . .

This policy further stated that non-supervisory employees may orally solicit support or 
opposition to NAGE or FEMTCC and distribute literature in support of or in opposition 
to NAGE or FEMTCC in non-work areas provided there is no interference with the work of 
the Shipyard. ‘

In a letter dated'April 1$, 1976, NAGE filed objections to the Shipyt I's policy on 
campaigning. Specifically it objected to the denial of access to the Shipyard premises 
for its non-employee representatives. It further, objected to the Shipyard's refusal 
to pTOvide space within the Activity to NAGE from which it could coordinate its campaign, 
and the Shipyard's refusal to provide NAGE with bulletin board space.

The Commander of the Shipyard responded to these objections in both a meeting held on 
April 23, 1976, and a letter addressed to NAGE dated April 28, 1976. In this letter he 
explained that the office facilities and bulletin boards provided to FEMTCC were furnish­
ed in accord^ce with the provisions of the negotiated agreement between the Shipyard 
and PEMTCC 1/, that the use of these facilities for electioneering or campaigning pur­
poses is not authorized and such prohibition will be enforced. In addition, he stated 
that the union could pursue tliree means to contact Shipyard employees outside of work 
hours; (1) both non-employees and employees who represent NAGE and FEMTCC can contact 
eii5>Ioyees and distribute literature in the Shipyard's outer parking lot and the entrances 
to the Naval Base; (2) representatives who are employees can electioneer including the 
distribution of campaign literature - in non-work areas during non-work time; and (3) 
Shipyard employees have the . right to orally communicate regarding representation matters 
In their work areas so long as such activity does not interfere with the Shipyard's work.

I view NAGE's objections regarding these allegations to be two pronged: firstly, the 
validity of the Activity's election ground rules are being challenged and secondly, the 
propriety of the application of this policy is raised. These two aspects of the first 
objection will be considered separately.

This agreement was effective December 22, 1972, and was of three years' duration.
On December I6, 1975» by agreement of the parties, it was extended "until the challer^e 
for exclusive recognition by the National Association of Government Employees in Casp 
N6. U0-0665i(R0) is finally resolved, plus ninety (90) calendar days from the date of—  
Buch resolution, provided the Federal Employees Metal Trades Council of Charleston, 
AFL-CIO, is entitled to continue as the exclusive representative in its present Unit 
at the Charleston Naval Shipyard at the date of final resolution of the recognition 
question." Articles III and VI of that agreement contain provisions relating to FEMTCC 
use of bulletin boards and office space, respectively.

Section 6 of Article III reads as follows;

Management will designate reasonable space on unofficial bulletin 
boards for the exclusive use of the Coimcil.

Section 8 of Article VI in relevant part reads as follows;

Management agrees that space in the Shipyard, when it can be made 
available . . . may be used by Council representatives for meetings 
regarding matters pertinent to this Agreement. Ifenagement further 
agrees to provide approximately two hundred (200) square feet of 
suitable office space in the Shipyard for exclusive utilization by 
Council representatives during work hours for meetings regarding 
matters pertinent to this Agreement.

Prior decisions of the Assistant Secretary have established the right of an Activity 
to establish reasonable ground rules governing campaigning provided such rules do not 
interfere with the rights of the electorate to exercise an unencumbered and fully In­
formed choice. 3/ The test in determing vrtiether the Activity's proscription of certain 
campaign practices constituted objectionable conduct is whether its prohibitions on 
campaigning constituted an unwarranted restiaint upon the unions* ability to communicate 
with the electorate.

NAGE takes the position that the Activity's policy Interferred with its ability to com­
municate with the electorate in its prohibiting access to the Shipyard for non-employee 
representatives. For the Shipyard's policy on campaigning to constitute objectionable 
conduct it is incumbent upon NAGE as the objecting party to demonstrate that because 
of the policy it was unable to communicate with the electorate, y  While NAGE alleges 
this in its objections, it provides no evidence to substantiate such allegations.
Moreover, an examination of the circumstances surrounding the election finds that adequate 
means were available for the unions to communicate with the electorate. Thus both NAGE 
and FEMTCC were permitted to have employee representatives campaign on Shipyard premises 
in non-work areas at non-work times; both unions were able to campaign at Shipyard en­
trances and in employee parking lots; and other channels of communication to the unit 
members were available, including radio, television, newspaper and billboards. When 
these means of communication are viewed in connection with the geographic concentration 
of the Shipyard and its employees, I find that the Activity's prohibition of non-employee 
campaigning on its premises does not constitute objectionable conduct. The fact that a 
more premissive policy was established in previous elections is not controlling. Regard­
less of past practice the Activity has the right to establish ground rules and I find the 
particular rule in question to be reasonable.

NAGE asserts that the Activity's ground rules were unfair in that they permitted FEMTCC 
use of office facilities and bulletin board space while denying NAGE the use of such 
facilities. All parties agree that FEMTCC was pennitted to use office facilities and 
bulletin board space during the campaign. It is apparent that NAGE requested the use of 
such facilities and this request was denied by the Activity. The ground rules limited the 
use of the bulletin board and office facilities accorded FEMTCC to contract administration 
purposes only; their use for campaigning was prohibited. FEMTCC was granted the use of 
the office and bulletin board spece under the provisions of its collective bargaining 
agreement with the Activity. Since the contract continued in effect during the period 
of the campaign, the Activity id not have the authority to unilaterally change its pro­
visions. ^  Moreover, the FEMTCC was obligated to administer its contract during the 
period of the election. The Assistant Secretary has previously ruled that when a 
question concerning representation has been raised and is not as yet resolved, an agency 
or activity may furnish services and facilities on an impartial basis to labor organiza­
tions having equivalent status, y  In the instant case, both NAGE and FEMTCC as parties 
to a representation proceeding were entitled to equal treatment by the Activity.

The prohibition on campaigning in the Activity's ground rules applied equally to both 
parties. The question to be resolved is whether in accoring FEMTCC use of the office 
and bulletin board facilities, while denying such use to NAGE the Activity failed to 
provide NAGE with a status equivalent to that it accorded to FEMTCC. With respect to 
the use of Activity facilities for campaign purposes, the Activity did treat each labor 
organization equally. While it permitted FEMTCC to continue its contractual right to 
use certain facilities, use of these facilities for campaigning purposes was expressly 
forbidden and, therefore, unrelated to the representation election and the question of 
equal status. Under these circumstances, I find the Activity ground rules which per­
mitted FEMTCC to continue the use of the office facilities and bulletin board space for 
contract administration purposes does not constitute objectionable conduct. Whether

3/ Norfolk Naval Shipyard. A/SLMR No. 31; Portsmouth Naval Shipyard. A/SLMR No. 2A1. 

y  Department of the Treasury. Bureau of Customs. A/SLMR No. 169.

5/ Veterans Administration Hospital. Charleston. S.C.. A/SLMR No. 87.

y  U^S. Department of the Interior. Pacific Coast Reeion. Geoloeical Survey Center.
■̂gJL̂ .9., P a C a I i f o r n i a , A/SLMR No. 143; Defense Supply Agency. Defense Contract Adminis­
tration. Se_o:lces Region SF. Burlingame, ^lifornia. A/SLMR No. 917; it  g r> o~p^tmgnt of 
ttLe_Army,. U.S. .Army Natick Laboratories. Natick. M a s s a c h u s e t t s . A/SLMR No. 263---------
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FEMTCC actually used these facilities for campaign purposes, an action which would be in 
violation of the ground rules, is a separate issue which will next be considered.

MAGE asserts that FEMTCC used the office and bulletin board facilities accorded it by 
the Activity for campaigning purposes. In support of this allegation NAGE submits signed 
statements from various employees of the Shipyard.

In a signed statement, Delbert L. Woods states that on May 13, 1976, he observed a person 
known to be a national representative of FEMTCC talking to a group of employees in the FEMTCC 
office at the Shipyard. Mr. Woods states that it appeared the FEMTCC representative was 
giving campaign instructions to those in the office. The FEMTCC submits a statement from 
Charles S. Sanders, president of the FEMTCC, in which he states that at no time during the 
campaign were any FEMTCC non-employee representatives present on Shipyard property to which 
access was prohibited by the election ground rules. Even if the person who Mr. Woods 
observed is assumed to be a non-employee, Mr. Woods' statement is inconclusive in establish­
ing whether he actually was involved in campaign activities. As NAGE submits no addition 
evidence to support its allegation that FEMTCC non-employee representatives were permitted 
on Shipyard premises during the election period, I find that it has failed to support its 
allegation that such activity occurred.

NAGE also submits a statement from Walter G. Cook in which he states that on the date of 
the election he observed a FEMTCC campaign flyer posted on a particular bulletin board.
Mr. Cook's statement does not identify the party responsible for the posting. The Activity 
asserts that during the campaign period several reports of campaign material postings were 
Investigated by management, that in each case Shipyard management removed the material from 
bulletin boards, walls and other places as it appeared and came to management's attention 
that flyers of both unions were removed in this manner, and that it has not established 
the Identity of those responsible for such posting. While it appears that some incidents 
of posting of campaign material upon bulletin boards and in other places about the Shipyard 
may have occurred, the identity of the parties responsible for such posting has not been 
made known. If NAGE's allegation that FEMTCC abused the bulletin board privileges accord 
It by the Activity is to be substantiated, it must be shown that FEMTCC agents were respon­
sible for posting campaign material on these bulletin boards. No evidence has been sub­
mitted which alleges or supports such a finding. In the absence of such evidence, I find 
the allegation to be unsubstantiated.

Even If the incidents related by NAGE are assumed to have in fact occurred, standing along 
they would be insufficient to establish that FEMTCC abused the facilities provided it by 
management for contract administration purposes. Rather they would stand as isolated 
Instances of improper conduct which on their face seem unlikely to influence the results 
of the election. In this respect it is noted that NAGE has submitted no evidence to indi­
cate that such actions had any impact upon the free choice of the voters in the election.

NAGE submits statements from unit employees Walter C. Cook, James M. Minto, Nathaniel 
Richburg, Wesley W. Powell, Carl Gray and Kenneth-F. Campbell which relate several in­
stances of campaigning by FEMTCC employee representatives on work time, in work locations 
or near polling sites. The FEMTCC submits a statement from Charles H. Sanders in which 
he states that Mr. Wesley W. Powell was cited to the Shipyard for distributing NAGE 
literature to employees during working hours in work area. The evidence indicates that 
these instances are in possible violation of the Activity's ground rules. However, the 
evidence does not support a finding that the instances of campaigning alleged had an im­
proper effect on the conduct of the election. In this respect the Activity's ground 
rules may be compared to a side agreement governing campaigning into which the parties to 
a representative election occasionally enter. In Report on Ruling Number 20. the Assis­
tant Secretary ruled that he will not undertake to police such side agreements and 
breach thereof, absent evidence that the conduct constituting such a breach had an in­
dependent improper effect on the conduct of the election or the results of the election.
I find this reasoning to be applicable to the purported breaches of the Activity's 
ground rules raised by NAGE. The campaigning instances related in the employees' state­
ments contain no gross misrepresentation of material facts which impaired the employees' 
ability to vote intelligently, but rather appear to fall within the rights of free ex­
pression granted to employees under Section 1(a) of the Order. 7/ Moreover no evidence 
has been presented which indicates that management condoned such activities or treated 
NAGE in a disparate manner regarding their occurrence. Indeed FEMTCC has indicated 
NAGE may have been campaigning in violation of the Activity's ground rules. Lastly,
NAGE has presented no evidence which indicates such statements had an improper impact 
upon the conduct of the election. Under such circumstances, I find the instances of 
campaigning on work time or in work locations raised by NAGE do not constitute conduct

7/ Report on Ruling Number 32.

which warrants setting the election aside.

Based on the foregoing, I conclude that no improper conduct occurred affecting the result 
of the election. Acc:>rdingly, Objection No. 1 is found to have no merit.

Objection No. 2 - I shall treat the following as the second objection.

Misnerous unit employees were denied the opportunity to vote.

NAGE asserts that supervisory personnel denied apprentice pipefitters the opportunity to 
vote at Number Five Dry Dock and that approximately 50 employees temporarily assigned to 
the Naval Weapons Station were dissuaded from voting through inconvenient, and in one 
instance inadequate, transportation arrangements.

The FEMTCC states that NAGE's allegation regarding the Number Five Dry Dock employees is 
not substantiated by any evidence. The FEMTCC admits that one busload of employees from 
the Naval Weapons Station arrived at the polls too late to vote. It states, however, 
that the number of employees involved is incapable of affecting the outcome of the 
election. It asserts that the transportation arrangements for the remainde'^ of employees 
at the Naval Weapons Station were adequate for employees vho desired to vote.

The Activity takes the position that adequate transportation to the polls was provided 
for the employees temporarily assigned to work at the Naval Weapons Station. It acknow­
ledges that one busload of fifteen employees from the Naval Weapons Station arrived at 
the polls after they had closed and that these employees were unable to vote. The 
Activity denies that any apprentices assigned to Number Five Dry Dock were denied the 
opportunity to vote.

As NAGE submits no evidence to support its allegation that apprentices assigned to Number 
Five Dry Dock were denied the opportunity to vote, I find this allegation to be 
without merit.

With respect to the allegation that workers temporarily assigned to the Charleston Naval 
Weapons' Station were not provided with adequate transportation to the polls, the evidence 
reveals that the Activity made arrangements for election day bus transportation from 
Wharf A at the Naval Weapons Station to the polls and that the bus left the Wharf A area 
as scheduled at approximately 9:00 a m., 11:00 a.m. and 1:30 p.m. providing employees 
assigned to the Weapons Station and working at those times the opportunity to vote. 8/ 
However, the last bus departed at 6:25 p.m. arriving at the Shipyard after the polls 
had closed, thereby effectively denying those employees aboard the bus the opportunity 
to vote. 9/ The FEMTCC submits that there were no more than 20 employees aboard the bus 
and probably less; the Activity states that there were 15 employees; NAGE submits a 
statement from Mr. Jamie L. Nettles who states that he was on the delayed bus and approxi­
mates the number of workers on the bus at 20. I find that these employees, of whatever 
niimber they may have actually been, were improperly denied the opportunity to vote in 
the election. However, as there is no evidence that similar activity occurred elsewhere 
during the election, or that such denial was intentional on the behalf of the Activity, 
and noting the number of employees affected was so minor in relationship to the total 
number of employees comprising the electorate as to be incapable of affecting the out­
come of the election, 1 ^  I find that the denial of the opportunity to vote to these 
employees does not constitute conduct which warrants setting the election aside.

NAGE further alleges that the transportation arrangements for employees temporarily assign­
ed to the Charleston Naval Weapons Station were inadequate. In support of this allegation 
NAGE submits a statement from employee John E. Berg v^o states that the 9:00 a.m. bus 
from the Naval Weapons Station to the polls parked at a location "in excess of l/8th of 
a mile" from the place where aparoximately 24 employees were waiting to be picked up for 
transportation to the polls and thereafter left for the polls without picking up the 
waiting employees. While given the nature of shipyard work which regularly necessitates 
mployees walking distances considerably farther than an eighth of a mile in the perfor­
mance of their duties I do not find the distance to the bus to be excessive. To require 
a voter to walk 1/8 of a mile in order to vote is not unreasonable. In any event, after 
the Shipyard was notified, another bus arrived at approximately 10:30 a.m. to provide bus 
transportation to the employees who had earlier missed transportation to the polls. The

^  See the last sentence under Bus Transportation in the Background portion of this Report. 

9/ The Naval Weapons Station is approximately eighteen miles from the center of the Ship­
yard.

10/ By my calculation a minimtjm of 46 employees would have to have been denied the oppor­
tunity to vote to affect the election's outcome.
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Activity states, and there is no evidence to refute its s-catenent, tnat the subsequent 
buses left from a more convenient poin”:, which it nay reasonably be inferred, was well 
within walking distance for eaployees \iho intended to vote. Under these circunstances,
I find that, with the exception of the bus which arrived at the polls after closing and 
which has been considered previo-j.sly, the transportation arrangements were adequate to 
ensure that employees temporarily assigned to the Naval Weapons Station were provided 
with a reasonable opportunit;.' to cast their ballots.

NAGE submits evidence indicating that there were other instances when employees p\ir- 
portedly were denied the ri^.t to vote. In his statement, Mr. Delbert L. Woods 
identifies four employees who were assigned at a later date to temporary duty in Spain 
on the date of the election, May 13i 1976, and would not be given an opportunity to 
vote in the election. This incident involves so few employees that, in the absence 
of any evidence to suggest that other employees were similarly situated, I find it 
could have had no significant impact upon the election results. NAGE also submits 
the statement of Mr. Douglas H, Longmore who states that when he ajrrived at the polls 
the line was so long that he left without voting. Moreover the polls were open 
from 6:00 a.m. until 7:00 p.m. and the Activity agreed to release employees during 
work time in order to permit them to vote. Under such circumstances, and noting 
particularly that NAGE submitted the statement of only one employee who was dissuaded 
from voting due to congestion at the polls, I find that ample opportvinity was provided 
for employees who desired to vote in the election to do so.

No additional evidence was submitted which would support NAGE's allegation that numerous 
unit employees were denied the opportunity to vote.

Based on the foregoing, I conclude that no improper conduct occurred affecting the 
results of the election. Accordingly, Objection No. 2 is found to have no merit.

Ob.iection No. 3 - I shall treat the following as the third objection;

The Shipyard supplied the FEMTCC with a list of employee 
names and addresses.

NAGE takes the position that as tinit employees who have never been members of the FEMTCC 
received FEMTCC campaign literature by mail at their home addresses, FE31TCC must have 
received employee address lists from Shipyard sources. NAGE implies that it was not 
provided such lists by the Activity.

FEMTCC states that the addresses of the employees cited by NAGE were obtained from the 
Charleston telephone directory.

The Activity denies that it provided FEMTCC with the home addresses of the employees 
cited by NAGE, It states that both labor organizations were provided with a list of vmit 
employees and that a quick review of the Charleston telephone directory can provide 
addresses for the employees in question.

NAGE submits statements from Mr. Haskell R. Brovm, Jr., Mr. William Watson, and Mr. Eomer 
B r a ^  in Which each states that he has never been a member of FEMTCC and that he received 
FEMTCC campaign material at his home. The FEMTCC submits copies of pages from the 
Charleston telephone directory listing the home addresses of these employees.

Inasmuch as NAGE has produced no evidence to support its allegation that the Activity 
provided the home addresses of these or any other unit employees I find the allegations 
to be unsubstantiated.

Based on the foregoing, I conclude that no improper conduct occurred affecting the 
results of the election. Accordingly, Ob.iection No. 3 is found to have no merit.

Having found that no objectionable conduct occurred improperly affecting the results 
of the election, the parties are advised that a Certification of Representative in 
behalf of the Federal Employees Metal Trades Council of Chsucleston, AFL-CIO, will be 
issued by the Area Administrator, absent the timely filing of a request for review.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary, an aggrieved 
party maj' obtain, a review of this action by filing a request for review with the

Assistant Secretary for Labor-Managsc^nt Relations, U. S. Department of Labor, 200 
Constitution Avenue, K. W., Washir-rion, D. C. 2021^. A copy of the request for 
review nust be served on the \indersigned as well as the other parties. A statement 
of such service should acoorpany the request for review.

The request must contain a complete statement setting forth the facts and reasons 
upon which it is based and nust be received by the Assistant Secretary not later 
than the close of business August 9, 1976.

LABOR-MANAGEMENT SERVICES AI21INISTRATI0N

DATED: .. Julx,?3.. m L .

Attachment: Appendix A
Service Sheet

•saJ  X
: X ALSHER 

iting Regional Administrator 
Atlanta Region
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U.S. DEPARTMENT OF LABOR 
LABOR-M ANAGEM ENT SERVICES ADMINISTRATION 

Officc of Federal Labor-Managcmcoc Relations 
WASHINGTON. D.C. 20210

Mr. Kenneth L. Evans 
Regional Administrator, LMSA 
U. S. Department oi‘‘ Labor 
Room lUl20j Gateway Building 
3535 Market Street 
Philadelphia, Pennsylvania I910U

698

Re: U. S. Dependents Schools 
European Area (USDESEA) 
Case No. 22-6U17(CA)

Dear !yir. Evans:

Pursuant to a request for review by the Complainant, the 
Assistant Secretary has considered the entire record in the 
above-named case. The Complainant alleged that, the Activity 
discriminated against her because of her union office and union 
activities when it declined to arrange a transfer for her so 
that she could have employment in a location within commuting 
distance of the site where her husband, also an employee of the 
Activity, had been offered a transfer and. promotion. The Com­
plainant further alleged that a past practice had been established 
by the Activity to grant transfer requests by employees whose 
spouses had been transferred, and that the only difference between 
those cases and the Complainant * s case is that the Complainant 
is a union activist. The Complainant also offered evidence that 
suggests the availability of Jobs for which she was allegedly 
qualified and to which allegedly she could have been transferred 
at the time the Activity told her none were available.

Under all of the circumstances, it is concluded that an 
additional investigation should be conducted to ascertain whether 
there was a past practice of granting transfer requests by employees 
whose spouses haid been transferred. In this regard, evidence 
should be adduced vrith regard to the number of employees, if any, 
who sought and were granted or denied transfers to accompany 
spouses who were transferred and with regard to when such actions 
took place. Moreover, the union affiliation, if any, of those 
involved in any prior instances ajid the availability of jobs for 
which the Complainant was eligible within commuting distance of 
the transfer site at the time she v;as told that no jobs were 
available should be ascertained. In this latter regard, the

Complainant *s memorandum dated October 2U, 1975? item U, lists 
several alleged vacancies in the commuting area at issue. The 
investigation should determine whether any of these specific 
alleged vacancies were available and known to the Activity at 
the time it informed the Complainant that no such vacancies 

existed.

Accordingly, the case is hereby remanded to the Regional 
Administrator for additional investigation and the issuance of 

a supplemental decision.

Sincerely,

- 2  -

Louis S. Wallerstein 
Director

Attachment
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»JN»TED S t a t e s  d e p a r t m e n t  ^  \ a u o r
LABOR MANAGEMENT SERVICES A O M IN IS . .1 

REGIONAL OFFICE  
M t 2 0  GATEW AY B U IL D IN G  

2 5 3 5  MARKET STREET

December 18, 1975
P H IL A D tL rH IA . PA I 9 I 0 4  
TCLCPHONC 2 l9 .3 e 7 .1 1 3 4

Mr. Peter J. Migliaccio 
NSA Box 31
FPO New York 09521 
(Cert. Mail No. 701587)

li-.ar Mr. Migliaccio:

Re: U.S. Dependents Schools 
European Area (USDESEA) 
Case No. 22-6417(CA)

The above-captioned case alleging a violation of Section 19 
of Executive Order 11491, as amended, has been investigated and 
considered carefully. It does not appear that further proceedings 
are warranted inasmuch as a reasonable basis for the complaint has 
not been established.

You allege that the U.S. Dependents Schools, European Area 
(USDESEA) violated Section 19(a)(2) of Executive Order 11491, as 
amended, by failing to offer the Complainant Heidemcirie D. Shurtleff, 
a transfer to the geographic area where they had offered her spouse 
a transfer (promotion). You contend that other employees in similar 
situations had been offered transfers by the Respondent to the same 
location with their spouses and that Respondent's failure to accord 
Complainant similar treatment was the result of her union activity.

The investigation revealed that on or about June 6, 1975, the 
Respondent approached Complainant’s spouse, a fellow employee, offering 
him a promotion which would entail a transfer to a different location. 
Inquiries were made on Complainant’s behalf concerning the possibility 
of her being transferred to the same area. On or about June 9, 1975, 
Respondent’s agent informed the Complainant and/or her spouse that no 
positions were open in the area in which she was seeking to be transferred 
to. You then filed an unfair labor practice charge, and failing satis­
factory resolution of the charge, the subject Complaint was filed.

You have presented no evidence to support your assertion that the 
Respondent's actions were prompted by Complainant's union activity.
Mere knowledge of union membership standing alone is not sufficient to 
establish a violation of Section 19(a)(2) of the Executive Order. In

the absence of any evidence showing a nexus between the Complainant s 
union membership and/or activity and the treatment she received, I am 
of the opinion that you have failed to establish a reasonable basis for 

the complaint.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant ^>ecretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington,D.C, 20216. A copy of the request for review must be served 
upon this office and the Respondent. A statement of service should 
accompany this request for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by 
the Assistant Secretary not later than close of business January 2,

1976.

Sincerely,

Kenneth L. Evans 
'Regional Administrator 
for Labor Management Services

Mr. Marty Frantz
Personnel Management Specialist
USDESEA
APO New York 09164 
(Cert. Mail No. 701588)

Mr. John Schmid
American Federation of Teachers 
1012 - 14th Street, N.W.
Washington,D.C. 20005

Mr. Sanburn Sutherland
Directorate of Civilian Personnel
Labor and Employee Relations Division
Department of the Array
The Pentagon
Washington,D.C. 20310
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U.S. DEPARTMENT OF LABOR
O r r i c s  o r  t h e  a s s i s t a n t  s e c r c t a r v

W A S H IN G T O N

U N I T E D  STATES DEPARTMENT OF LABOR 
BEFORE T H E  ASSIS T A N T  SE C R E T A R Y  FOR LABOR-MAN A G E M E N T  R E L A T I O N S  

C HICAGO REGION

4-20-76

Mr. Mark Zaltman 
Union Representative 
American Federation of Government 

Employees 
Social Security Local 1395.
165 North Canal Street 
Chicago, Illinois 6c6o6

Re:

699

Social Security Administration 
Bureau of Field Operations 
Waukegan District Region V 
Chicago, Illinois 
Case No. 50-13080(CA)

Dear Mr. Zaltman:

I have considered carefully your request for review seeking 
reversal of the dismissal of the subject complaint by the 
Acting Regional Administrator.

In agreement with'the Acting Regional Administrator, and 
based on his reasoning, I find that further proceedings herein 
are not warranted inasmuch as a reasonable basis for the com­
plaint has not been established.

Accordingly, your request for review, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

S O C I A L  SECURITY ADMINISTRATION, 
BUREAU O F  FIELD OPERATIONS, 
W AUKE G A N  DISTRICT, REGION 5, 
CHICAGO, ILLINOIS,

Respondent

and Case No, 5 0 - 1 3 0 8 0(C^)

L O C A L  1395, AMERICAN FEDERATION O F  
G0VERNI4ENT EMPLOYEES, AFL-CIO,

Complainant

The Complaint in the above-captioned case was filed in the office 
of  the Chicago A rea A d m i nistrator on September 24, 1975. It alleges, 
violations of Sections 19(a)(1), and (3) of Executive Order 11491, as 
a m e n d e d /  The Complaint has been investigated and considered carefully.
It appears that further proceedings are not warranted, inasmuch ^:s a 
reasonable basis for the Complaint has not been established, and I shall 
therefore dismiss the Complaint in-its entirety;

It is alleged that Respondent violated Sections 19(a)(1) and (3) 
of the Order by allov;ing **. . . a  Decertification of Exclusive R e p r e ­
sentative P e tition against Local 1395 to be circulated among employees 
of the Waukegan District O ffice . • .*• on the premises during official 
time.

Acc o m p a n y i n g  the Complaint was a pre-complaiiit charge filed with 
Respondent on July 14, 1975, which also alleged violations of 
Sections 19(a)(1)- and (3) of the Order; R e s p o n d e n t’s final written 
decision denying the alleged wrongdoing, dated August 15, 1975; and 
four hand-written questionnaires which Complainant offers as ’’statements'* 
from witnesses p u rporting to support the Complaint. C o m plainant alleged 
in a supplemental document that the Petition was circulated during May 
an d  June, 1975.

On July 10, 1975, a Decertification of Exclusive Repre s e n t a t i v e  
Petition (DR) seeking an election to determine the representative status 
of Local 1395, AFGE, v;as filed with the Office of the Chicago Area 
Administrator by M adclyn J. V/ildor, an individual and a claims r e p r e ­
sentative within the Waukegan District Office of the A c tivity/Respondent. 
The petition was a ccompanied by a statement of service to the A c t i v i t y
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a n d  an adequate showing of interest. Complainant had been granted 
exclusive recognition for the unit in question on June 24, 1974, in 
C ase No. 50-11115(R0) • No agreement other than a dues v/ithholcling 
agreement h a d  been negotiated between the parties, and therefore the 
Petition was considered tiraely filed in accordance with Section 202.3 
o f  the Regulations of the Assistant Secretary.

By letter of July 25, 1975, Complainant "opposed the filing” of 
the DR Petition, alleging tliat the Petitioner unlawfully solicited 
support for the Petition on official governnent tine with the knowledge 
and approval of management. Complainant also alleged that the showing 
of interest was defective because it had been secured to be used to 
support a p r evious petition, and no new showing oC interest had been 
o b tained to support the present DR Petition. Complainant also indicated 
that it was initiating an unfair labor practice ch.-\rge against the 
Activity, and requested the dismissal of the Petition.

On September 29, 1975, Petitioner Wilder replied to the A FGE c hal­
lenge to the showing of interest by denying that nanagement had any connec­
tion with the DR Petition. The Activity/Respondent has also denied all 
kn o w l e d g e  of the Petition being circula.ted, denies all allegations of 
collusion-with Petitioner, and requests that the Complaint be dismissed.
The Activity/Respondent admits and I agree that, had it knowingly and 
willf u l l y  ma i n t a i n e d  a no-solicitation policy, it would have been guilty 
of violating Section 19(a)(1) of the Order, if it could be established 
that solicitation was conducted only.on. non-duty hours in non-work areas. V

A c t ivity/Respondent also contends that Complainant did not file the 
instant Comp l a i n t  with the proper party, as the incident concerns the 
unit of employees in the Waukegan District Office, but Complainant has 
chosen to file the Complaint with Region 5, Bureau of Field Operations. 
A c t i v i t y / Respondent contends that the Waukegan District Office is only 
a part of Region 5, Bureau of Field Operations, and that Region 5 as a 
w h o l e  is not a party to the exclusive relationship, and Activity/Respondent 
replied to Complainant's pre-complaint charge by advising Complainant 
that the charge should have- been directed to Waulcegan District Office 
management. However, since Respondent's Regional Office then proceeded 
to reply to the text of the pre-complaint charge, and has submitted no 
evidence to date to indicate that the Waukegan District Office is not 
subordinate to the Bureau of Field Operations, I find ho merit in this 
contention.

A c t i v i t y/Respondent also argues th.-.t Complainant has failed to meet 
the b u r d e n  of proof required by Section 203.6(e) of the Regulations by 
failing to show that management permitted solicitation to take place, or 
that it took pl a c e  on duty time or in V/ork areas; and the statements 
p r o v i d e d  fail to prove management knowledge of any solicitation.

M y  review of the documentation Complainant has submitted reveals 
that Complainant has filed the sane group of statements as evidence in 
the instant Complaint as it ha d  filed as evidence in its challenge to 
the showing of interest on the DR Petition, An examination of the four 

statements reveals the following:

Employee Gloria Carr's statement does not indicate when 
the Petition was circulated, or that it was circulated by 
management, or with management's condonation. Nor does her 
statement indicate that there is any other labor o r g a n i z a ­
tion being preferred by m a n a gement or even involved in the 
instant case.

Employee Barbara Foster's statement is p rimarily an 
expression of her opinion of the lack of racial harmony in 
the Waukegan** District Office, but it does not indicate that 
management either had k nowledge of or participated in the 
circulation of the DR Petition. The statement's o nly direct 

reference to the Petition is hearsay.

Employee Alma Gilbert's statement consists m e r e l y  of hea r s a y  
evidence concerning the circulation of the P e t i t i o n , - a n d  
does not imply any management involvement.

Employee William Kaiser's statement expresses a "belief"
’that the Petition was circulated on break lir'-e, which by 
its absence of concrete knowledge implies a iiearsay. s t a t e ­
ment also', and like all the other statements, does not 
indicate that management had any involvement whatsoever 
concerning the circulation of the DR Petition.

The inadequacy of these statements was oointed out to C o n nlainant 
b y  the Office of the Chicago Area Administrator O c t o b e r  1, 1975, a n d  
Complainant was asked to furnish statements that would indicate the 
date that this Decertification Petition was circulated, or that it was 
circulated by  a management official, or,that it was circulated wi t h  a 
willful knowledge and approval of management. However, the only 
response from Complainant was that ample evidence to support Complainant's 
allegations had already been submitted, a oosition with which I disagree. 
Even had Complainant established that the Petition was circulated on 
official time, vjhich it has not,, it has failed to establish that m a n a g e ­
ment either approved or encouraged this solicitation, or even was 
cognizant of it. 2_/

1/ See Chc-\rloston - NVivnl Shir>y:\rd, A/SLMR No. 1^

2 /  Chariot ton N-\vaI Shiovr^rd, s u n r a . See also California. Arnv :\atinr.Al 
Guard Ist Ijattalion. 250th Artillery Air a/SU-'*R No . 47, and
Dr>pr>.rlr.ont nt fnn /vir :-\)rco, iiorton Air « , Cal i f orni a
A/SLMR No. 337. ~
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R e s p ondent conlcnds that a violation of See cion 19(a)(3) is 
impossible, since there is no labor organization involved except 
Complainant. Complain.-vnt argues that by Respondent's allegedly aiding 
the De c e r t i f i c a t i o n  Petition, Responr^ont opr?ncd the -v/ay for the c e r t i ­
ficat i o n  of an organization m o r e  amenable to Respondent's v;ishes. Even 
a s s u m i n g  that Conplainant m a y  b e  correct in its contention that sup­
p o r t i n g  a decertification a m o u n t s  to supporting the alternate choice 
s u g g e s t e d  in a violation of S e ction 19(a)(3), in the absence of any 
do c u m e n t a r y  support for C o m p l a i n a n t’s allegations, I find it unnecessary 
to rule on C o m p l a i n a n t’s interpretation of Section 19(a)(3). C o m p l a i n ­
ant has f a i l e d  to bear the b u r d e n  of proof as required by Section 203.6(e) 
o f  the R e g u l a t i o n s  and b e cause o f  this failure, I find it unnecessary to 
rule u p o n  whether or not C omplainant has satisfied the requirements of 
S e ctions 203.2(a)(3) and 203.3(a)(3) of the Regulations wherein it is 
req u i r e d  that Complainant f u r nish the specific date(s) of the allcrged 
unfair labor pr a c t i c e  in both the pre-complaint charge and the Complaint.

H a v i n g  considered carefully all the facts and circumstances in this 
case, i n c luding the Decertification of Exclusive Psepresentative Petition, 
the charge, the Complaint, the positions of the pcrties, and all that is 
set forth above, the Cooplaint in this case is hereby dismissed in its 
entirety.

P u r s u a n t  to Section 203.8(c) of the Regulations of the Assistant 
Secretary, Complainant m a y  appeal this action by filing a request for 
r e view w i t h  the Assistant S e c r e t a r y  and. serving copy upon this O f f i c e  
and the Respondent. A  statement os such service should accpmpany the 
request for review.

Such request must contain a complete statement setting forth.the 
facts and reasons upon which it is based, and must be received by the 
Assistant Secretary for Labor-T-Uinagement Reiat-ions, Attention: Office 
of- Federal Labor-Management Relations, U. S. Department of Labor,’
->00 Constitution Avenue, N. W , , Washington, D. C. 20216,- not later than 
close o f  business January 29, 1976.

- 4 -

D a t e d  at Chicago, Illinois this 14th day of January, 1976.

S t ^ h e n  F. Jcroatek 
Acting Regionnil Administrator 
U. S. Department of Labor, LMSA 
Federal Cuildinn, Room 1033B 
-230 South Dearborn Street 
Chicago, Illinois 60604

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  a s s i s t a n t  s e c r e t a r y

W A S H S N G T O N

4-20-76

Mr. Alfonso Garcia 
National Representative 
American Federation of Government 

Employees, AFL-CIO 
5911 Dwyer Road #28 
New Orleans, Louisiana 70126

7 0 0

Re: General Services Administration 
Jackson/Vicksburg, Mississippi 
Case No.. U1-U533Ir o )

Dear Mr. Garcia:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s dismissal of the subject 
petition filed by the American Federation of Government Employees, 
AFL-CIO, Local 3552.

In my view, your request for review raises questions of fact 
and policy which can best be resolved on the basis of record 
testimony.

Accordingly, I am hereby remanding the subject case to the 
Regional Administrator for reinstatement of the petition and 
issuance of a notice of hearing.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Ilr. AlJTonfso Garcia, Kational 
KcprjG sentaui ve 

liOcal 3552, iimorican Federation 
of Government E^loyees 
5911 Dwyer Road - No. 28 
New Orleans, Louisiana 70126
RE: Gsnera?*. SorA»-icGs Administration 

Jaokson/VicliGburg, Micsissippi 
Case No.: )a-l6'33(R0)

Dorj: ILii*. Gra'cia:

a.-hiG is to infoim you that further proceeding vith respect to the 
petition in the sub;3eot matter are not warranted. On the 'basis of 
the investigation, it has been deteimined that the claimed unit 
does not appear to be appropriate.

Ir.Y0ztirr3.ti0n disolosec that the unit sou^^t consistc of all GSA 
employees v)xo ore employed by the Activity at Jackson and Vicksburg, 
rTisai;:nippi. tliose locations are part of Reg^ion U, General Services 
/idiainifitrc.tion (GSA). Kegion U com])rises the states of Alabama, 
Florida, Geor£;ia, Kentuclsy, Miesiscippi, North Carolina, South 
Carolina, and Tennessoe. The otruoture consists of fotir sorvicosi 
(1) Public Building Gervico (FBS); (2) Automated Data and Telecom­
munications Service ^ADTS); (3) National Archives and Records 
Service (lIARS); and (U) Fedearal Supply Service (FSS). Each of the 
four cervices operates imder the overall direction of a director 
located at tho He^^ional Office in Atlanta, Georgia. All services 
except ITAI'.S )iave a field sti:ucture.

The oif;ployoc?i at the Jackson location ay'o assigned to PBS, ADTS and 
PGS. r.iG F3G employees are limited to the Motor Pool. The Jackson 
location is tho branch office of tho Motor Pool. Olie employees at the 
Vickt'ini?.^ location axe assigned on3y to PBS and F^S. Vicksburg is 
a brfuicl-i office of PI3S. Jackson is an area office, one of tho five 
PBS offices in P.egion li. Jackson is approximately IS miles from 
Vicksburg.

Investigation discloses that tho employees in tho unit sought have 
geograpiiic location as the sole element in common. The oi!5)loyees 
in the unit sought have no common supervieion; they have duties and 
job descriptions similar to employees in other locations throughout

the r.ogion. The e2q?loyees in the petitioned for unit who work in dif­
ferent locations at Jackson and Vicksburg do not have regular work conr- 
tact unless they work in tho same work area. The competitive area for 
reduction in force for employees in the petitioned for unit are in the 
same conqpetitive area as employees in Mississippi and Alabama.

Althop.gh the field mana^gers Liay initiate personnel actions with respect 
to liiring .vjid firing, the Regional lieadquai'ters has the final authority 
over ouch pex*sonnel actions. Approval of outstanding or unsatisfactory 
performance ratings rests with the Regional headquarters although such 
personnel actions may be initiated at the field managerial level.

The Activity asserts that the appropriate unit should consist of em­
ployees within Region who are not covered by existing exclusive 
recognitions or certifications, that there are already seventeen (l?) 
exclusive units throughout the Region wliich already resiilts in con­
siderable frac?iientation. To find the petitioned for unit appropriate, 
the Activity further contends, would only increase such fragmentation.

Q.he Petitioner contends that the unit is appropriate on the grounds 
that there are similar units existing in Region k and, further, the 
efficiency of agency operations can effectively be carried out in such 
a unit.

Based on the above, I find that the petitioned for unit is inappropriate 
ao there ic insufficient evidence that the employees share a clear and 
identifiable community of interest separate and apart from other ein- 
ploycec who havo the same duties and job classifications of other non- 
representcd employees throughout the Kegion. Other than working in 
the oj?jne general geographic location (albeit, as noted, Jackson and 
Vicksbnrg are miles apart), the employees of the three program 
services have little or no commonality other than they work in the 
ccme geograplTiic area. 1/ It appears that such a unit, if granted, would 
be established primarily on the basis of extent of organization. Section 
10(b) of the Order specifically precludes that a unit shall be establish­
ed on such a basis.

The fp.ct that those currently nay exist units similar to the unit peti— 
tionod for does not in itself justify u finding that the petitioned for 
unit is appropriate. Moreover, petitioner has not demonstrated that 
the cstnblisliment of the petitioned for unit would result in onliancing 
efficicncy of agency operations or effective dealings.

I .Tj-i, ther-.?fore, dismissing the petition.

Pui’suoiit to Section 202.6(d) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and tho respon­
dent. A statement of service should accon^jai^ the request for review.

-1/ toe Gr>A. rronno. California. A/SU-g! Ho. 293.
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Such request must contain a coiqplete statement sotting forth the facts 
and reasons upon \jfaich it is "based and miat be received "by the Assistant 
Secretary for Lahor-Management Relations, Attention! Office of Pftdoral 
Laix)r-J{anageiiiont Relations, U, S* Itepartment of Labor, Washington, D. C« 
20216, not later than the close of business Jamiaiy 6, 1976.
Sincerely yours,

JSm R. BRIDGES 
Assistant Regional Director 
for Labor^-Manag«nent Services

4-20-76

U.S. DEPARTMENT OF LABOR
O F F IC E  O F  T H E  A S S IS T A N T  S E C R E T A R Y

W A S H IN G T O N

Ms. Ethelyn M. Williams
5601 Rollins Lane
Capitol Heights, Maryland 2002?

7 0 ^

R e : American Federation of Government 
Employees, Local hi 

(Social and Rehabilitation 
Service, Department of Health, 
Education and Welfare)

Case No. 22-6501(CG)

Dear Ms. Williams:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s dismissal of your 
complaint in the above-named case alleging violation of Section 
19(b)(1) and (6)'of Executive Order IIU9I, as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that further proceedings in this 
matter are unwarranted in that a reasonable basis for the 
instant complaint lias not been established.

Accordingly, your request for review, seeking reversal of 
the Regional Administrator’s dismissal of your complaint, is 
denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Ms. Ethelyn M. Williams 
5601 Rollins Lane 
Capitol Heights, Maryland 
(Cert. Mail No. 782142)

Dear Ms. Williams;

February 5, 1976

20027

T C L tP H O N K  a i 9 - 3 » 7 . n » 4

Re; AFGE, Local 41 
Case No. 22-6501(CO)

The above-captioned case alleging a violation of 
Sectioa 19 of Executive Order 11491, as amended, has been 
investigated and considered carefully. It does not appear 
that further proceedings are warranted inasmuch as a reasonable 
basis for the complaint has not been established.

The complaint alleged that Respondent violated the 
Order through the actions of Benjamin 11. Winslow, Vice-President,
AFGE, Local 41. Specifically, the complaint cited that Winslow 
xeroxed and distributed copics of complainant’s private paper 
to Tnanaj’i’inent; noted in concert with others in not requesting 
a list of arbitrators from FMCS to prcvenL furtherance of com- 
plainniii's grievance; and attempted to intimidate complainant by 
advising that comp]ainant * former supervisors would be called to 
testify against complainant.

You have offered no evidence to support your allegations 
th«Tt VJinslow interfered with or restrained you in violation of 
Executive Order 11491, aŝ  amended. Section 203.6(e) of the Rules 
and Regulations of the Assistant Secretary provides that the com­
plainant shall boar the burden of proof legarding matters alleged 
in its complaint. I take that to mean that the complaining party 
has the responsibility to supply some positive or direct evidence 
that events have occurred or that certain facts are true. It is 
not suflicient to merely allege facts in the complaint conclusions 
oC lav;, and thon rei'-L, assorting that a cause of action has been 
made out or merely ^uxbmit your allegations of discriminatory acts 
and motivation on behalf of the Respondent- I find that you have not 
met I he burden of proof regarding the matters alleged in the complaint.

Accordingly, for the reason stated above and on the ground 
that a reasonable basis for the complaint has not been established, 
I am dismissing the complaint in this matter.

Pursuant to StcLion 203.7(c) of the Regulations of the 
Assistant Secretary, you may appeal this action by filing a 
request for review with the Assistant Secretary for Labor- 
Management Relations, U.S. Department of Labor’, Washington,D.C. 
20216. A copy of this request must be served upon this office 
and the Respondent. A statement of service should accompany 
the request for review.

Such request must cofttain a complete statement setting forth 
the facts and reasons upon which it is based and must be received 
by the Assistant Secretary not later than the close of business 
February 20, 1976.

Sincerely,

Kenneth L. Evans 
Regional Administrator 
for Labor-Management Services
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4-20-76

U.S. DEPARTMENT OF LABOR
O ffice or t h e  A ssistant  Se c r e t a r y

W ASHINGTON

Mr. Alfonso Garcia 
American Federation of Government 

Employees, (AFL-CIO) Local 25^3 
5911 Dwyer Road. No. 28 
New Orleans, Louisiana 70126

Re:

702

U. S. Department of Agriculture 
National Forests of Mississippi 
Jackson, Mississippi 
Case No. kl-k'̂ 2k(Ck)

Dear Mr. Garcia:

I have considered carefully your request for review seeking 
reversal of the Acting Regional Administrator’s dismissal of 
the complaint in the above-captioned matter.

In agreement with the Acting Regional Administrator, and 
based on his reasoning, I find that further proceedings are 
unwarranted inasmuch as a reasonable basis for the complaint 
had not been established.

Accordingly, and noting that matters raised for the first 
time in a request for review (your contention regarding the 
alleged inadequacy of the showing of interest) cannot be con­
sidered by the Assistant Secretary (see Report on Ruling, No. k6 
copy enclosed), your request for review is denied.

Sincerely,

December 1$, 1975

Mr. Alfoivso Garcia 
Aiaerican federation of GoTj-onmant 
Qaployeefl> Local 25U3 

5911 2)wyar Eoad - No. 28 
Sev Orleans 9 Louiolana 70126

BEi U* S* 3)0pa2rtmient of Agricrult-are 
Satlonal Porests of I-Ilssissippi 
Jackson, Misaissippi 
Caao Ho. la-i»52l»(CA)

Dear Hr* Garcias

The abovo-captioned case alleging violationo of Section 19 of Execu—  
tivo Order ll2|91r as amerijdedy has been investi^ted and considered 
carefully*

It does not appear that rurther proceeding are warranted inaamvich 
as a reasonable basis for cc-n^laint has not been efitablished* In­
vestigation disclosed that Complainant herein is the oxclusive rep- 
resentativG for a unit of eciployses of lIS£:pondentj the tvo year 
initial lalx>r asreeaent effective on Novicaaiber 2, 1972, aaitoinatically 
reneved itaelf. On August 13> 19?5» Local 139U» National Federation 
of Pedoral Engployees (l̂ IKTS) filed a representation petition for es­
sentially the uame -unit for vhich the Incmabont APG3 had eicclusive 
recogoition. On Augjast 21, 19751 Villism Clark, a  national repre­
sentative of ilira ror^neated penaission Trom Poespondent for the 
purpose of taHdLng to such eagrdoyees during their lunch period or 
durins nonr-duty hours* Respondent ^panted (P 'vrk penaission* There­
after, on iiu^ast 25> 26, 27 and 29, 1975s Clark visited various i 
site»s of P.aopcndent nnd LJct uith employees. Thera is no evidence 
that Clark not vith employees or othervise en̂ ;ci---ed in solicitE-tion 
on behalf of NFI‘’3 d’ur.ing' other than non-duty times at non-duty 
stations.

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

You oontond tiiat Respondent allovad ISxl to solicit members arjd make 
derotjatoiy statcraonts a^jainst AFGS, the inc'^iinbent, jja violation of 
Sections 19(a)(1)(2)(3) and (5) of Executive Order 11U91» stiA fur­
ther that Eespondent’s failure to remove the representative s, 
despite requests to do 00, constitutes a violation of tiie Order*

No evidence has been adduced that the HF5!S made derogatory state­
ments against the incumbent Init^ assmoin^ such statements were zoado
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December 15, 1975 
Page Three

in the coiirso of N5TS pemissiblo solicitation, Enich conduct is not 
the basis for a coniplaint particularly in the absence of evidence that 
Eespondent condoned, f^onsored or in any way indicated it a^'eod with 
8uch statements^

The filing of the petition which raises a question of ropresontation 
places tho petitioner, KITE, iri T̂ eq-Ji-vxilent status” vdth APGS as a 
participant in tho representation proceedingc Therefore, vhen Re-^ 
Bpondent gave Claii: pen-^isaion on August 21, 19751 to solicit eaqployees, 
K7?3 was already' in eq^iivalent status }iav:Infi: filed the 20 petition 
on A u ^ s t  13, 1975v (Case Ho. Ijl-Ult52(HO)). Thus a grant of access by 
Hespondent ic consiutcnt with applicable precedents. See Gooloprical 
Snx’vey Canter, Honlo Prirck. CaLiforniHt A/SIi-IR Ko* lli3; DtsfonsQ Suoply 
A^roncy, :3uLrllng?po, CpJ.lfomia, A/S]2iR lio. 2hl: iB'AA, Eastern Re,?icn<. 
Mashua. II.E.;' A/SIiffiMo'. 273.
Investigation furtl:er disclosed tliat l®'E*s showing of Interest was 
adequate to support its representation pot it ion j that suoh showing 
of interest prcdatsjd the filing of tho potion; that aiiy shoving of 
interest it inri.y have procured as a result of its on sito solicitation 
did not fozn the basis of the shoving of interest in Case llo. i;l-U^52(E0).

In light of Ey finding that Hespondent' a {psntin^ permission to KJT'jil 
to solicit on its prenisss did not ccns-titi\te a breach of neutrality, 
it is not nocessary to d e temine whother or not AFGE nay have asked 
Kospondent to reciovo the 2I3'?3 representatives from its premises or 
otherwise to teke action proventin^r from ongai>in2 in solicitation.

Sased on tho above, there is 220 ba3i:-3 for a 1 9 (a )(l )(2) and (3) com- 
pla.int. Parthennore, there is no basis for a 19(a)(5) con^jlalnt as 
that section deals with acco2?ding reco^giiition to the exclusive repre­
sentative and no evidfsace has been addiioed tliat Eecpondent fa-iled to 
accord tho eacclusive rep2:eBentative recognition roquired by the Order.

I am, therefore, dismissinc: the coiaplaint in its ontire'ty.

Pursuai'it to Section 203*8(0) of tho P.e^rcilations of the Assistant Secre— 
tao^, you ULay appeal thio action by filiii^ request for review vith tiio 
Assistant Sacretaxy and seir^nj)̂  a copy upon this office and tho rcs^>on- 
dent. A ctateinent of service should s^cor^pany tho request for revic;\r. 
Such request iinst contain a coir^lste staterient setting forth tho facts 
and reasons upon which it is based arud ir.ust be received by the A3si‘:‘tent 
Secretary for Labor^I'Ianagement Relations;, Attention; Office of jPedo.jai 
Labor-l'Iakigerient Relations, TJ. S. I^epar-bsent of Labor, Washington, I>. C. 
202165 not later than the close of busir^sa Iteceaber 30» 1975*

Sincerely yours,

k L -
VIILIAM.D. SEXTON 
Actinfir Assistant Regional Director 
for Labor-Manageeent Relations
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U S: DEPARTMENT OF LABOR
OpFicii OF Tin: Assistant Siscretary

WASHINGTON

Mr. Thomas Daniels 
Post Office Box 322 
Eatontown, New Jersey 0772U

703

Re: U. S. Army Electronics Command 
Fort Monmouth,. New Jersey 
Case No. 32-U170(CA)

Dear Mr. Daniels;

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator‘*s dis­
missal of the Soction 19(a)(U) allegation contained in the 
complaint in the above-named case which alleged violations 
of Sections 19(a)(1), (2), and (U) of the Order.

In agreement with the Acting Regional Administrator, and 
based on his reasoning, I find that a reasonable basis for tlie 
Section 19(a)(U) allegation of the complaint has not been 
established and, consequently, further proceedings in this 
regard are unwarranted.

In your request for review, you question ”. . .  why the 
Acting Regional Administrator is holding in abeyance issuance 
of a Notice of a Hearing with regard to the alleged violations 
of Section 19(a)(1) and (2) of the Order since the complaint 
is independent of any other complaints submitted by the 
Complainant," and ask that the complaint be processed v/ithout 
any "further delay.” As Section 203.8(c) of the Assistant 
Secretary's Regulations requires as a prerequisite to the 
filing of a request for review that a complaint be dismissed, 
your request for 2-eview vrith respect to the Section 19(a)(1) 
and (2) allegations contained in the instant complaint, which 
allegations have not been dismissed, is not appropriate for 
consideration at this time.

Accordingly, your request for review, seeking reversal of 
the Acting Re^^ional Administrator’s dismissal of Section 19(a) 
(1+) allegation contained in the complaint, is denied.

Sincerely,

U. S. DEPARTMENT OF LABOn
B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  F O R  L A B O R -M A N A G E M E N T  R E L A T IO N S  

N E W  Y O R K  R E G IO N A L  O F F IC E

Suite 3515 
1515 Broadway 

New York* N. Y. 10036

December 17, 1975

Hr. Thomas Daniels 
Post Office Box 322 
Eatontown, New Jersey 07724

Dear Mr. Daniels:

In Reply Refer To: 
Case No. 32-4170(CA)

Re: U. S. Army Electronics 
Conriand
Fort Monmouth, New Jersey

The above-captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been investigated and considered carefully.
I am holding in abeyance issuance of Notice of Hearing with regard to 
the alleged violations of Section 19(a)(1) and (2) of the Order. However, 
it does not appear that further proceedings are warranted with regard 
to the alleged violation of Section 19(a)(4) inasmuch as a reasonable 
basis for this portion of the complaint has not been established.

The pre-complaint charge in this matter filed on March 31, 1975 alleges 
that Respondent has violated Section 19(a)(1), (2) and (4) of the Order 
by ordering you, without proper cause or authority, to refrain from 
dealing in (sic) union activities with Local 1498 American Federation of 
Government Employees. You contend that Respondent by the above action 
has discriminated against you, discouraged membership in Local 1498, and 
has interfered with, restrained and attempted to coerce you in the 
exercise of your rights under the Order.

The original complaint filed on July 2, 1975 set forth essentially the 
same allegation as contained in the pre-complaint charge; however, the 
complaint failed to provide information concerning the specific incidents 
involved and the dates and occurrences of the alleged incidents. In 
response to a request by the Area Director for specific information, an 
amended complaint was filed on July 18, 1975. Specific incidents cited 
were as follows:

1) The issuance of a letter on September 16, 1974 concerning the use of 
official time which required that you report absences from your desk 
in excess of fifteen minutes.

Attachment
Assistant Secretary of Labor
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2) Alleged threatening remarks by Respondent's representatives at a 
subsequent meeting to the effect that disciplinary action would be 
taken against you if you involved yourself In future union matters.

3) A suspension in April 1975 for refusing to obey orders,^

On July 28,.IS75, a representative of the Newark, New Jersey Area 
Office met with you and obtained a signed statement to clarify your 
complaint. In your statement, you maintain that the basis for the 
unfair labor practice complaint centers around the issuance of the 
September 16, 1974 letter. In this respect, you contend that the 
letter prescribed restrictive measures over and above those set 
forth in a previous letter issued on September 4, 1974 which had 
prohibited your use of official time for union business

Subsequently, a second amended complaint was filed on September 2, 1975.
The basis for the complaint was essentially as set forth in the 
pre-complaint charge; hov^ever, specific incidents were cited in a 
supporting statement. Two new incidents were cited, namely:

A) The Issuance of a letter on November 6, 1974 confirming a 
discussion held on September 30, 1974. This letter cited the 
letter of September 16, 1974 and set forth specific written 
instructions for you to follow in accomplishing your work.

B) A one day suspension on January 23, 1975, such suspension based 
partly on your absence from your work area'without prior 
notification to your supervisor(s).

The gravamen of your complaint in this matter concerns the restrictions 
placed upon you by Respondent's representatives which required that you 
report all absences from your desk which were expected to be in excess of 
fifteen minutes and subsequent events directly related to such restrictions.

Under the circumstances, I find, based on the evidence you have furnished 
in support of your complaint, that the issuance of the September 16, 1974 
letter cannot be considered inasmuch as the alleged incident occurred 
more than six months prior to the filing of the pre-complaint charge and 
more than nine months prior to the filing of the complaint. Accordingly, 
your complaint concerning this issue is untimely.

1/ Since this allegation concerns an issue which occurred subsequent to 
the pre-complaint charge, it is untimely and will not be considered.

2/ In a letter dated September 4, 1974, Respondent had advised complainant 
that it would no longer recognize him as President of Local 1498 since 
it considered him to be a supervisor. As a result, complainant was 
prohibited from using official time for union business. This issue is 
the basis of the complaint in Case 32-3938(CA) which is currently 
awaiting the recommended decision and order of an Administrative Law Judge.

With respect to your allegation concerning the alleged threatening remarks 
subsequent to the issuance of the letter of September 16, 1974, I find 
that this allegation lacks the specificity required by the Regulations.
Hence, notwithstanding the allegation, the fact Is that it does not clearly 
set forth the facts and fails to state the time and place of the iilleged 
occurrence.

From the evidence adduced, the alleged remarks were apparently made at a 
meeting held on September 16, 1974 or on October 30, 1974. No evidence 
has been adduced which would form a basis to conclude that such remarks 
were made subsequent to these dates nor Is there any evidence as to who 
made the alleged remarks or what alleged threatening remarks were made.

Accordingly, this allegation cannot be considered since the alleged 
incident occurred more than nine months prior to the filing of the complaint, 
/tesuming arguendo that the complaint was timely with respect to this issue,
I find that you have failed to sustain the burden of proof to establish 
a reasonable basis for this allegation.

With respect to your allegation of a violation of Section 19(a)(4), I 
note that you have furnished no evidence, nor have you made any assertion, 
that any management action occurred which tended to discriminate against 
you you because you filed a complaint or gave testimony under the order 
within the meaning of that section. You have therefore failed to sustain 
the burden of proof placed upon every complainant by the Regulations of 
the Assistant Secretary. Accordingly, I am dismissing this portion of 
the complaint.

With respect to the alleged violations of Sections 19(a)(1) and (2) of 
the Order, I find that a reasonable basis may exist for Issuance of a 
Notice of Hearing dependent on factors cited below. The issuance of such 
notice is based solely upon the allegations set forth In items A and B of 
this letter, namely, the issuance of the letter of November 6, 1974 and 
the one day suspension on January 23, 1975. Inasmuch as a violation of 
the Order based upon these allegations is contingent upon whether or not 
you are a supervisor, my decision to issue a Notice of Hearing will be 
contingent upon the decision reached on your supervisory status in 
Case No. 32-3938(CA), in which a hearing has already been held.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A 
statement of such service should accompany the request for review.

- 3 •

- 2 -
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Such request must contain a clear statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U. S. Department of Labor, Washington, 0. C. 
20216. not later than the close of business January 2, 1976.

Sincerely yours

Manual Eber
Acting Regional Administrator 
New York Region

O ffice  o f  t h e  A s sista nt  Se c r e t a r y  

W A SH IN G T O N

U.S. DEPARTMENT OF LABOR

4-23-76

Mr. Robert W. Ahland 
12 Stephendale 
Rolla, Missouri 65^01

704

Re: National Federation of Federal 
Employees, Local 93^

(U.S. Geological Survey 
Rolla, Missouri)

Case No. 62-U676(C0)

Dear Mr. Ahland:

I have considered carefully your request for review- 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-named case alleging violation 
of Section 19(b)(1) of Executive Order IIU9I, as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that further proceedings in this 
matter are unwarranted as a reasonable basis for the complaint 
has not been established. In your request for review, you 
allude to the recommendation for promotion to the position 
of Cartographer Trainee by the National Federation of Federal 
Employees, Local 93^? of a non-college graduate while your 
selection was being grieved by that same organization based 
on your lack of a college degree. In this regard, it is noted 
that the evidence establshes that, in Local 93^'s subsequent 
recommendations to the Activity, the name of the non-college grad­
uate was deleted from its list.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint, is 
denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

- 4 -
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Mr. Robert iUiland 
12 Stcphondalo 
Holla, lliGsouri 65101

Doar Kr. Ahlazxdt

Hot 62-1|676(C0)

Tho above-captionod caoQ allQsirvj violation of Soction 19(b)(1) of 
ExGcutivG Ordor 111^91 f ao air*Gndod, hao beoa invoatigatod and considorod 
car©fully. In xay view no reasonable basis for the coniplaint has boon 
eotabliched.

In yo\u: oo25)lcLint you allowed that national Federation of rodoral 
Br^loyoeQ, Loctil 934 oin^lod you out in a ^iovanco over tho celootion 
of four individualo as oarto^-raplier trainoQa, tbroo of vlio:n, including 
youroolf, ultimately \/oro ponaanently ascignod ao carto^^phoro. Tiio 
purpose of tho eriovance vaa allogjod to bo to ‘̂haoolo Manac^iiiont," and 
you claim that tliis, in of foot, violated your right of non-inoaborship 
in Looal 93U« “̂ho coniplaint listod two partioular incidonto as gvidonco 
vhich vould support on unfair labor practice finding; one concomin^
I-Ir. Loolie TrottonGro, and ono conoomin^ Kr. Earrioon I-Ioaax.

At your requost, Ife. ItoaxDc and >2r. Valtor ParldLnaon voro intorviowed.
As a part of the invo3ti£jation, Mr. Trottenoro and Va:* R. lU Stowart 
v/ero alco intorvio^^Gd (Copiea of their signed atatomonts aro oncloood). 
In my viow, tho information thus obtained, to^othor with tliat which 
you fum i c h e d  has not provided sufficient grounds for further considera­
tion of this zoattor*

V^iile there ia little doubt that your pax'ticular promotion \izio mado tho 
primary ijubject of tho union’s griovanco, there iias been no crvidonco 
provided that this v;as bocause of your non--anion statue. In faot, 
thore io conoidorablo support for tho conclusion that you woro oin^lod 
out booausG you do 3aot havo a bachelor’s do^jroo.

Consequently, it does not appear that forthor procescin/j of your case 
is warranted end I m  dismissing your complaint in its entirety.

Pursuant to Soction 203.8(c) of tho Regulations of tlio Assist^t 
Secretary of Labor for Labo3>-I4anagomcnt Eolations, you obtain 
a rcrvioif of this action b y  filing a request for roviow with tho 
Assistant Secv atary with a copy served upon me and the Roepondont. 
A statement oi’ service must accon^any the request for review.
The request naist contain a comploto statement setting forth tho 
facts reasons upon which it is based. The request for review 
naist bo rcceivod by tho Assistant Secretary of Labor for Labo2>- 
M a n a ^ e n t  Relations, Office of rodr\-al Labo2>-I-Ianagement Relations, 
200 Constitution Avenue, IT. V., V/ashin^oa, !)• C* 20216 by the 
close of business, February 12, 1976.

Sincerely,

/CULUai/£>. KEXOTGH 
Aesistaat Regional Director for 

Labor-flana^^emcnt Services
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OfFICI! OV TUL AsSISTA.ST SliCRIiTARY 

W A S I I IN G T O X

U.S. DEPARTMENT OF LABOR

4-23-76

Mr. Kenry T. Wilson 
Counsel

Laborers» International Union of 
North Anerica 

965 16th Street, N. W. 
Washington, D. C. 20006

'Re:

705

U. S. Army Aviation Center 
Fort Kucker, Alabana 
Case No. UO-6o 90(AC) 

and
Army sind Air Force Exchange 

Service 
Fort Rucker, A l a b a m  
Case No. 1iO-6689(AC)

Dear Mr. Wilson:

I have considered carefully your requests for review, 
seeking reversal of the Regional Administrator's dionlssai 
of the subject petitions.

In agreement with the Regional Administrator, and noting 
particularly that a secret ballot vote of the members of 
Local 105^, Laborers* International Union of North America, 
AFL-CIO, was not taken on the insiismt affiliation question,
I find that dismissal of the subject petitions is warranted. 
See Veterans Admii:istration Hospital, Montrose, Nev; York, 
A/SLMR No. 470.

Accordingly, your requests for review, seeking reversal 
of the Regional Administrator‘s Reports and Findinfs on 
Petitions for Amendments of Certiiication, are denied.

Sincerely,

Bernard E. DcLury 
Assistant Secretary of Labor

Attachment

UNITE3) STATES DEPARTMENT OP LABOR
BEEX)RE THE ASSISTANT SECRETARY POR LABOR-MANAGEMENT RELATIONS

a. S. ARMY AVIATION CENTER 
FORT RUCKER, ALABAMA

ictivlty

axid

LABORERS'.INTERNATIONAL UNION OP NORTH^ 
AMERICA, LOCAL NO. 78U, APL-GIO

Petitioner

CASE NO. l40-6690(AC)

REPORT AND PINBINGS 
ON

m i T I O N  FOR AMENPIENT OF CERTinCATIOH

Upon a petition for amendment of certification filed in accordance with Section 
202.2(0} of the regulations of the Assistant Secretary, the xmd.ersigned has com­
pleted. his investigation and. finds as follows:

LalKjrers* International Union of Noirth America, Local No. 105U» APL-CIO (here­
inafter referred to as Local 105U) was certified on November 27, 196?, as the 
exclusive representative of all employees of the Non-Appropriated Pund Activities, 
U. S. Army Aviation Center, Port Rucker, Alabama, excluding managers, assistant 
managers, supervisors, professional employees, enqployees engaged, in Pederal 
peMonnel work in other than a purely clerical capacity, guards, employe^ of 
the Army and Air Porce Exchange, intermittent and temporary enqaloyees. -V

Petitioner proposes to amend the certification by changing the name of the certi­
fied labor organization from Local 105U to Laborers' International Union of North 
America, Local No. 78I4, APL-CIO (hereinafter referred to as Locail ?8U).

Upon request of the Area Director, the Activiiy posted copies of notice to em­
ployees in places where notices are normally posted affecting the employees 
in the unit involved setting forth the proposed amendment.

The Activity states it does not object to granting the amendment.

Investigation discloses that Local lOSk is not only the exclusive representative 
of approximately 20^ employees of the Activity, but it is also the exclusive rep­
resentative of appro^>cimately 35 employees employed by an employer in the private 
sector.

No individual or labor organization responded to the notice to employees except 
that the former president of Local 105U supports granting the proposed amendment.

On or about June 20, 1975, Local 105U sent letters to all 135 members notifying 
them that July 9, 1975» "is the date of ovir regularly scheduled monthly meeting 
for July." The letter stressed the inoportance that all members attend the meet­
ing. The letter further stated:

Since our last monthly meeting, the possibility of a merger 
between our Local Union 105U and Local 78U of Montgomery has 
emerged, and the discussion of this matter will be the prime 
interest of ovir Jiily meeting.

Personally, as members of your Executive Board, we feel this 

could be a major step in curing the problems that have plagued 

our Union for the last few years.

However, yours is the voice that must be heard, 
meeting and bring a fellow member with you.

Gome to the

1/ Case No. 140-2262(r o )
2/  This activity is Axmy and Air Porce Exchange Service, Port Rucker, Alabama. 

Petitioner simultaneously filed a petition for amendment of recognition. Case 
No. 1*0-6689(AC).
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According to the minutes, after the July 9 meeting was opened, it was announced 
that the minutes of the previous meeting were unavailable; the financial report 
was read; the Business Agent J. Trawick of Local ?8U was introduced. Trawick 
discussed a merger of Local 105U with Local 781̂  and opened the subject for dis­
cussion. Questions concerning the merger were asked and answered. A motion was 
then made to have a "hand count" vote to decide if Local lO^U's members will merge 
with Local 781*. The motion was seconded. The restilt of the vote was 32 votes 
cast for the merger and none against. The vote for the merger was then declared 
carried.

Theireafter, the funds held by Local 105U were transferred to Local 78U and the 
xiational union revoked the charter of Local 105U-

Before a finding and conclusion is made with respect to the proposed amendment, 
it is necessary to determine whether the petition may be properly filed by Local 
78U even thou^ Local 78U is not "currently recognized."

Section 202.1(d) of the regulations of the Assistant Secretary provide:

A petition for clarification of an existing unit or for 
amendment of recognition or certification may be filed by 
an activity or agency or by a labor organization which is 
currently recognized by the activity or agency as an ex- 
clxisive representative, (emphasis supplied)

Despite the literal wording of Section 202.1(d), I find that Local 78U has stand­
ing to file the petition because Local 105U, having had its charter revoked, is 
no longer in existence and is therefore not capable of filing the petition.

The next question is whether, under the circumstances of this case, there is suf­
ficient evidence that the change of affiliation from Local 105U to Local 78U, 
which is the basis for the instant petition, tock place in a manner which assured 
that the standards in Veterans AdmjLnistration Hospital. Montrose. New York. a/SIMR 
Ho. UlO, have been met. Those standards which the Assistant Secretary states zmist 
be met in order to assure that any change in affiliation accurately reflects the 
desires of the membership and that no question concerning representation exists 
are: (I) A proposed change in affiliation should be the subject of a speciaJL meet­
ing of the members of the incumbent labor organization, called for this purpose 
only, with adequate advance notice provided to the entire membership; (2) the meet­
ing should take place at a time and place convenient to all members; (3) adequate 
time for discussion of the proposed change should be provided, with all members 
given an opportunity to raise questions within the botinds of normal parliamentary 
procedure; and (1*) a vote by the members of the incumbent labor organization on 
the question should be taken by secret bsdlot, with the ballot clearly stating 
the char^ proposed and the choices inherent therein.

With respect to step No. (1), althou^ Local 105U provided adequate advance notice 
to the entire membership, the proposed change in affiliation or merger question was 
not the subject of a special meeting. With respect to step No. (2), there is no 
evidence that the meeting was held at an inconvenient time and place. Wit̂ i .respect 
to step No. (3)» there is adequate evidence that the membership was afforded full 
opportunity to discuss the merger question within the bo\inds of normal paxliamen- 
taiy procedure. With respect to step No. (i|.), the membership did not vote on the 
question by secret ballot. Accordingly, I find that there was no full compliance 
with step No. (I), the merger not having been the subject of a special meeting of 
the members. Additionally, I find that there is compliance with step Nos. (2) and 
(3). In the absence of evidence that the members of Local 105U were afforded an 
opportunity to vote on the question by secret ballot with the proposed change 
appearing on the ballot, I further find that there was inadequate compliance with 
step No. (U).

Based on the above, I find that a change in affiliation from Local 105U to Local 
78I* did not take place in accoirdance with the standards required by the Assistant 
Secretary. Therefore, Local 78U's proposed amendment of certification is not war­
ranted. Absent the timely filing of a request for review of this Report and Findings, 
I intend to issue a letter dismissing the petition.

I>ursuant to Section 202.U(i) of the regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of this finding by filing a request for re­
view with the Assistant Secretary with a copy upon this office and each of the 
parties to the proceeding and a statement of service filed with the request for 
review.

Such request must contain a complete statement setting forth the facts and reasons 
upon which it is based and must be received by the Assistant Secretary for Laboi^ 
Management Relations, Attention: Office of Federal Labor^Management Relations,
U. S. Department of Labor, Washington, D. C. 20216, hot later than the close of 
business February Uf 1976.

LABOR-Jl&BAGEMEHT SERVICES AltGNISTRATION

DATED; January 20. 1976
LEM R. BRIDGES, Assistant ]
Director for Labor-Management Services

Attachment;
IMSA 1139, Service Sheet
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Mr. Richard G. Remmes 
General Counsel
National Association of Government 

Employees 
285 Dorchester Avenue 
Boston, Massachusetts 0212?

Re: Defense Civil Preparedness Agency 
Region One
Maynard, Massachusetts 
Case No. 31-9676(CA)

Dear Mr. Reiranes:

I have considered carefully your request for review 
seeking reversal of the Acting Regional Administrator’s 
dismissal of the complaint in the above-captioned case.

In agreement with the Acting Regional Administrator, and 
based on his reasoning, I find that a reasonable basis for 
the instant .complaint has not been established and, conse­
quently, further proceedings in this matter are unwarranted.

Accordingly, and noting that matters raised for the 
first time in the request for review (i.e., evidence to show 
knowledge by the Activity of the solicitation activities) 
cannot be considered by the Assistant Secretary at the request 
for review stage of the proceeding (see attached Report on 
Ruling of the Assistant Secretary, Report No. ii6), your 
request for review, seeking reversal of the Acting Regional 
Administrator’s dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachments

U. S. DEPARTMENT OF LABOR
BEFORE TH E A S SISTA N T SECRETARY FOR LA B O R-M A NA G EM ENT R E LA TIO N S  

NEW  YORK R E G IO N A L O FF IC E

Suite 3515 
1515 Broadway 

New York, New York 10036

January 22, 1976 In reply refer to Case No. 31-9676(CA)

fir. Stanley Q. Lyman
National Vice President
National Association of Government Employees
285 Dorchester Avenue
Boston, Massachusetts 02127

Defense Civil Preparedness Agency
Region One
P.aynard, Massachusetts

Dear Mr. Lyman:

Tiie above-caotioned case alleqinvT a violation of Section 19 of Executive 
Order 11491, as amended, has been investiqatod and considered carefully.

Ic does not appear that further proceedinns are warranted inasmuch as a 
reasonable basis for the complaint has not been established.

Your comolaint alleges that tne Resoondent ‘'actively sought support" of the 
American Federation of Governnent Employees, AFL-CIO, "in order for tnat 
national organization to challenqe the flAGE". Further your complaint 
states that "membersnip was solicited and/or suooort for AFGE was obtained 
and/or authorized during the employee (sic) official duty time“. By these 
actions, you conclude Respondent violated Section 19 (a)(1) and (2) of 
Executive Order 11491, as amended.

You submitted evidence with your complaint in tne form of an affidavit 
v/hich states:

"It is our understanding tnat the oetition to consider voting 
for the American Federation of Government Emoloyees (AFGE) 
was circulated for signatures during working hours - 
August 12 and 13."

This affidavit bears the signatures of three individuals who are not 
further identified in your complaint.
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Upon a request by the Boston Area Office, LMSA, for additional evidence 
to support your complaint, you submitted an affidavit which states:

"IN THE SIGrUNG OF THE PETITION REGARDING UNION MATTERS.
CIRCULATED BY ROBERT CUNNINGHAIi OF THIS OFFICE, WE THE 
UNDERSIGNED UNDERSTOOD FROM THE TEXT OF SAME, THAT WE 
WERE AGREEING TO HEAR THE VIEWS OF A REPRESENTATIVE OF THE 
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES ON WHAT HIS 
UilON HAD TO OFFER. IT WAS MOT INFERRED IN AilY MANNER 
THAT THE PETITION WAS FOR THE APPROVAL OF AN ELECTION 
TO DETERMIilE WHICH UNION WOULD HAVE JURISDICTION, NAGE 
OR AFGE."

This affidavit bears the signatures of four individuals who are not 
further identified by you.

There has been no evidence submitted by the NAGE in suDnort of its 
allegation that Respondent "actively souv̂ ht sunnort" of the AFGE so that 
the AFGE could c.iallvinge the incumbent status of the NAGE.

No evidence nas been offered as to where, when, ;i0w, or oy whom AFGE 
m3r.bership support was obtained beyoi'.d the bare statement that a petition 
v/as circulated by an employoa of the Activity and tnat it was the 
•■understanciinq'’ of three individuals that it was circulat^d during 
working hours on Aunust 12 and 13. You have produced no evidence of 
Respondent's Knowledge of, or involvement in, sjch activities and, in 
fact, vou nave failed to allege sucn Knowledge or involvement. The 
affidavit offered in tnis regard contains the qualification that tne 
information contained therein is tn^ "uiidarstandinq" of the affiants,

Wi ch respect to the language on trie AFGE authorization petition, I 
find that it is so clear and unambiguous that a reasonable man reading 
it could not have misinterpreted its ourpose.l' Tne contention set 
forth in the affidavit concerning tins issue appears to constitute an 
attempt to challenge the validity of AFGE's showing of interest submitted 
with its RO Petition in Case No. 31-9582(R0). Section 202.2 (f)(2) 
of the Rules and Regulations of the Assistant Secretary provides that a 
challenge to the validity of a natitioner's showing of interest must be 
filed within ten (10) days after tne initial date of posting of the 
notice of petition. Sucii notice was r>osted in Case IIo. 31-9582(R0) on 
August 18, l')73, some two mont-is prior to receipt of the above-referenced 
;>ffidavit in the instant case.

1/ Such lanquage riads "I, the undersigned ennloyoe, ./isii to ue recresented 
for ine nuroose of exclusive rccoqnition under Executive Order 11491 by 
the AMERICAil FEDERATION OF GOVERNMENT EiiPLOYEES (AFL-CIO). I understand 
tiiis does NOT obligate me to join, pay fees or memoership dues to any Union."

- 2 -

As the Complainant in this matter, NAGE bears the burden of proof at 
all stages of the proceeding regarding matters alleged in Its complaint.
For the reasons set forth above I find that NAGE has not borne its burden 
of proving the existence of a reasonable basis for its complaint-

2/
I am therefore, dismissing the comolaint in this matter.-

Pursuant to Section 203.8(c) of tne Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respondent. 
A statement of service should accompany the request for review.

Such request must contain a complete statement setting fortn the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor Management Relations, U.S. Department of Labor,
ATT: Office of Federal Labor-Management Relations, Washington, D.C. 20216, 
not later than the close of business February 6, 1976.

Sincerely yours.

Z'OQr

.'cti;̂ 3 Recĵ ional Ad'^.inistrator 
;iev; York Region

In this regard I note that the comolaint alleged a violation of 
Section 19 (a)(1) and (2) of the Order wnile the pre-comolaint charge 
alleged violations of Section 19 (a)(1) and (3) thereof. The Boston Area 
Office sought amendment to cure this defect; hov/ever, you elected not to 
amend your complaint. In any event, in reaching my decision, I considered 
your complaint as containing an allegation of a violation of Section 19 (a)(3) 
of the Order as well as Section 19 (a)(1) and (2) thereof.

-  3 -
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U.S. DEPARTMENT OF LABOR
O F F IC E  O F  T H E  A S S IS T A N T  S E C R E T A R Y

W A S H IN G T O N

U. s . D E P A R T M E N T  O F  LA B O R
BEFO RE T H E  A S SISTA N T SECR ETA RY FOR LA B O R -M A N A G E M E N T R E LA TIO N S  

NEW  YO RK R E G IO N A L O F F IC E

Suite 3515 
1$1$ Broadway 

New York, New York IOO36

707

Mr. William E. Persina
Assistajit Counsel
National Treasury Employees Union
Suite 1101
1730 K .Street, N. W.
Washington, D. C. 20006

Re: Internal Revenue Service 
Brookhaven Service Center 
Case No. 30-6^55(CA)

Dear Mr. Persina:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-named case, which alleges that 
the Activity violated Sections 19(a)(1) and (6) of the 
Executive Order.

In agreement with the Regional Administrator, and based 
on his reasoning, I find further proceedings in this matter 
are unwarranted in that a reasonable basis for the complaint 
has not been established.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

December 10, 1975 In reply refer to Case No. 30-61;55(CA)

Vincent L. Connery, National President 
National Treasury Employees TJnion 
1730 K Street, N.W., Suite 1101 
Washington, D.C. 20006

Re; Department of the Treasury 
Internal Revenue Service 
Brookhaven Service Center

Deair Mr. Connery:

The above-captioned case alleging violations of Section 19(a)» 
subsections (l) and (6) of Executive Order lll+91> as amended, has 
been investigated and carefully considered.

It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the complaint has not been established.
In this respect, your attention is directed to Section 203-6(e) of 
the Regulations of the Assistant Secretary wherein it is stated 
that the complamant shall bear the burden of proof at all stages 
of the proceedings regarding matters alleged in its complaint.

In your complaint aiid supporting statements you describe an inci­
dent and its aftermath in which you allege that Respondent solicited 
a complaint against Union officials in violation of Executive Order 
llii91, as amended- The alleged violation rc -elves about an isola­
ted incident in which an employee was requested to approve a contact 
memorcindum or write ci memorandum of her own concerning a request 
made to her by n. Union official regarding employee paychecks. When 
said en^loyee indicated an unwillingness to approve or write such 
memorandum on the basis Respondent’s representatives had misunder­
stood wliat had actually taken place, Respondent advised the employee- 
that the matter was closed.

No evidence has been adduced which would form a basis to conclude 
that Respondent derogated the Union or any of its officials or that 
it tried to secure privileged information concerning Union activi­
ties of its employees. Evidence lias not been submitted to show 
that the Agency engaged in conduct that interfered with, restrained 
or coerced an employee in the exercise of r i ^ t s  assured by Section 
19(a)(1 ) of the Order.
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Yincent L- Coimeiy, National. President
mm ______ Case Wo. 30-6a‘??(CA)

In addition, the con5)laint and evideace sulamitted fails to indicate 
in what manner management refused to consult, confer or negotiate 
with the National Treasury Employees Union and its Chapter 099 as 
required hy Section 19(a)(6) of the Order.

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  a s s i s  r s e c r e t a r y

W A S H IN G  1 O N

4-23-76

Based upon the foregoing, 
entirety.

I am dismissing the coo^laint in its

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
t'li “ spondent. A  statement of service should accompany the request 
for review.

Such request must contain a complete s ta t G m e n t  setting forth the 
facts and reasons upon which it is based and must be received by 
t h e  Assistaiit Secretary for Labor-Management Relations, ATT; Office 
of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.G. 20216, not later than the close of business 
Dec. 7oer 26, 1975-

NJAMIN B. NADMOFP 
Assistant Regional 
New York Region

^̂ r. Adam Wenckus 
Executive Vice President 
American Federation of Government 

Employees, AFL-CIO, Local 20Uy 
P. 0. Box 37^2 
Richmond, Virginia 2323^

708

Re: Defense General Supply Center 
Richmond, Virginia 
Case No. 22-6516(AP)

Dear Mr. V.^enckus:

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator's 
Report and Findings on Arbitrability, in the above-named 

case.

In agreement with the Acting Regional Administrator, 
and based on his reasoning, I find that the issue raised 
in the instant grievance is arbitrable under the provisions 
of the parties’ negotiated arbitration procedure.

Accordingly, your request for review seeking reversal 
of the Acting Regional Administrator’s Report and Findings 
on Arbitrability, is denied.

Sincerely,

-  2 -

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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l.NITED STATES DEP.A’̂E N T  OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-l^NAGEMENT RELATIONS

Case No. 22-651&(AP)

DEFENSE GENERAL SUPPLY CENTER 
RICHMOND, VIRGINIA

Activity

and

LOCAL 2047, AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES (AFL-CIO)

Labor Organization/Applicant

REPORT AND FINDINGS 

ON

ARBITRABILITY

Upon an application for a decision on arbitrability having been 
filed in accordance with Section 205 of the Rules and Regulations of 
the Assistant Secretary, the undersigned has completed his investigation 
and finds as follows:

The Applicant, AFGE, Local 2047, is the exclusive representative 
of the Activity’s general schedule and wage board employees. The parties 
negotiated an agreement which was approved on January 14, 1972, and which 
had a two-year duration clause with automatic renewals for two years if 
neither party during the open period, requested to renegotiate the contract.
A supplement to the agreement was approved on September 14, 1973.

On or about Augur.t 28, 1975, the Applicant posted on the Activity's 
bulletin boards the Aup,ust 28, 1975 issue of its newsletter, the Unionairre, 
which contained a cartoon depicting the Activity's Commanding Officer holding 
a gun to the head of an Activity employoo. The accompanying article contained 
several statements which were uncomplimentary to the Activity’s leadership.
By letter dated September 25, 1975, the Activity filed the grievance against 
the Applicant, stating that the August 28, 1975 Unionairre contained scurrilous 
or libelous material, and its posting on bulletin boards was violative of 
Article XXXVIII of the negotiated agreement. The letter specified the relief 
sought by the Activity and stated that the Activity would seek arbitration of 
the dispute if it was not resolved. On October 3, 1975, the Activity requested

that the Union Join in rc-questing th« services of a.i arbitrator. 
Subsequently, the application considered here was filed by the Union 
asking that a determination be made regarding the arbitrability of 
the grievance.

The following provisions of the negotiated a>'.ret*ment arc germane 
to the application:

Article XXXVIII - Bulletin Boards

Section 1. The Employer agrees to permit the Union to 
utilize up to four square feet of unofficial bulletin 
board space for posting information to employees. Material 
suitable for posting on bulletin boards includes, but shall 
not be limited to, notices concerning Union organizational 
activities. Union elections and appointments, results of 
elections and Union meetings. . Such posted information shall 
not violate any law or the security of DCSC or contain scur­
rilous or libelous material. The Union is responsible for 
the contents of information posted on bulletin boards.

Article XXVIII Arbitration (In Part)

Section 1. In bringing the matter to arbitration, the Union 
must present its request to the Commander, DGSC within 15 days 
after having received the decision under the procedures described 
in Article XXVII. The Union will be advised in the event the 
Employer seeks arbitration.

The Applicant contends that the grievance is not arbitrable because 
the Activity, through its grievance, seeks to impede the Union’s right to 
freedom of speech and expression. Further, the Applicant maintains that 
the article in the Unionairre was a factual depiction of a particular 
situation about which the Union expressed its feelings. The Applicant ' 
cites the Department of Navy, Naval Air Rework Facility. A/SLMR No. 543, 
in support of its position.

^The Activity maintains that it has not at any time challenged the 
Union's right to print or distribute material as was found in the August 28, 
1975 U n i o r ^ r ^ .  Rather, in view of the prohibition in Article XXXVIII of 
the negotiated agreement against the posting of scurrilous or libelous 
material on bulletin boards, it challenged the Union’s posting of the news­
letter.
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In DeparLmcnL of Navy, Naval Air Rework yvtcillty, ritcd by the 
Applicaric, certain facts are very similar to those in the instant cosc
- the Activity object^^d to m=iterial in a hr.ndhill distributed by rhe 
Union, which the Activity considered to be scurrilous or liboloun and 
prohibited by the negotiated ?greeni^*nt. However, in the case cited, the 
Activity attempted to discipline the Unjon repr^^r>entatives who had dis­
tributed the hand.bill, and the Assistant Secretary found tliat the Activity 
had violated Section 19(a)(1) of the Order by interfering witii an activity 
protected by the Order. The Assistant Secretary adopted the Administrative 
Law Judge's findings which reiterated the boundaries to a union's protected 
freedom of expression. Any statements on the part of a union that fall 
short of "deliberate or reckless untruth," are, under the Order, secure from 
reprisal; and, to the extent that agency regulations limit a union's protected 
freedom of expression, such regulations are invalid.

In my view, the Union's argument in the instant case, that the Union's 
freedom of expression is a higher right not limitable by an arbitrator, 
overlooks the fact that the Union agreed, by the language in Article XXXVIII 
of the negotiated agreement, to the imposition of certain restrictions on its 
freedom of expression, at least with regard to the material posted on the 
Activity's bulletin boards. The Activity has not attempted to discipline the 
employees who posted the newsletters, or charged the Applicant with a violation 
of the Activity's regulations. Instead, the Activity resorted to the bilaterally 
determined grievance procedure to resolve a dispute over the interpretation and 
application of the agreement.

Without passing upon tl;e merits of any aspect of the grievance, I find 
the subject grievance involves the interpretation and application of Article 
XXXVIII of the parties' agreement, and therefore is subject to arbitration 
pursuant to that agreement.

Pursuant to Section 205.6(b) of the Assistant Secretary's Rules and 
Regulations, an aggrieved party may obtain a review of this finding by 
filing a request for review with the Assistant Secretary. A copy of such 
a request must be served on me and all other parties to the proceeding, and 
a statement of service should accompany the request. A request for review, 
including a complete statement settinj; forth the facts and reasons on which 
the request is based, must be received by the Assistant Secretary of Labor 
for Labor-Managemcnt Relations, U.S. Department of Labor, Office of Federal 
Labor-Management Relations, Washington, D.C. 20216, no later than close of 
business February 19, 1976.

7 0 9
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U.S. DEPARTMENT OF LABOR
O ffice o f  t h e  A s sistant  Se c r e t a r y

W ASHINGTON

Mr. Louis E. Schmidt 
Grand Lodge Representative 
International Association of Machinists 

ajid Aerospace Workers, AFL-CIO 
6500 Pearl Road, Suite 200 
Cleveland, Ohio i+Ul30

Re: Naval Air Rework Facility 
Marine Corps Air Station 
Cherry Point, North Carolina 
Case No. U0-6658(C5A)

Dear Mr. Schmidt:

I have considered carefully your request for review 
seeking reversal of the Regional Administraitor *s dismissal 
of the Application for Decision on Grieva~bility or Arbi­
trability in the above-captioned case.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that the Application herein 
was not filed timely pursuant to Section 205.2(a) of the 
Assistant Secretary’s Regulations.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the Application 
for Decision on Grievability or Arbitrability, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

bseyti A. Senge, ActijJg Regional 
Administrator for L^or-Management 
Services

DATED: February 4. 1976

412



L A U O K - M A N A G t M E N T  Sl-RVlCUS ADMINISTRATION 
H71 i^KACHIHKK S l Rt M .  N. t. - R u O M  3OO

U. s. DEPARTMliNT OF LABOR Case No. 1^0-6658(GA) - 2 -

February 2, 1976 iVllwVNTA, Oi(>K(.IA ;iU309

Mr. Louis E. Schmidt 
Grand Lodge Representative 
Local L o d ^  2297 of the International 
Association of Machinists and Aerospace 
Workers, AFL-CIO 

6500 Peaxl Road, Suite 200 
Cleveland; Ohio U ;130

RE: Naval Air Rework Facility 
Marine Corps Air Station 
Cherry Point, North Carolina 
Case No. 140-6658(GA)

Dear Mr. Schmidt:

The atove-captioned case, initiated by the filing of an Application for 
Decision on Grievability or Arbitrability under Scction 6(a)(5) 
ecutive Order 11li91, as ajnended, has boon ■invoRtitrated and considM’od 
carefully.

It dotij not appear that further procoeding:s are warranted inasmucli as 
the Appliccition has not been timoly filed pursuant to Section 20i?. 2 of 
the Re{;ulations of the Assistant Secretary.

The Applici^nt and the Activity are parties to a labor agreement effective 
for a two-year period from March 9> '1973- That agreement renewed itself 
and was in effect at all times material herein. It contains an arbitra­
tion procedure. Two grievants, employee James Jarvis and employee Roborw 
Baker, were involved in separate grievances; the Applicant has invoked 
arbitration in both.

On April 7» 1975» the Applicant invoked arbitration in connection with 
the grievance of Jarvis. On April 25, 1975, the Activity acknowledged 
the arbitration request, Tiio Activity stated, in its written rer,ponse, 
tliat cLaLuioiy appeals procedure.'. ai*e available to an i-mployGc wiio foels 
U>ab he XL', not properly clricsiriid or rated. That rci'ponsc ijtatod, Jn 
part, that "matterc for which ct r-tatutoiy appeal procedure exists are 
specifically excluded from the negotiated grievance procedure and there­
fore ar*e not appropriate for submission to arbitration. ”

In a letter dated May -15, 1975, the Applicant acknov/ledged the April 25, 
1975» response. It requested that the Activity either consent to a,rbitra- 
tion or notify the Applicant stating "it is your final decision not to 
arbitrate this matter.”

In a letter dated May 30, 1975, the Activity reviev/ed its position on 
the Jarvis grievance. It specifically alluded to the request for ar­
bitration. The Activity stated, "It is inconceivable that this matter 
could be presented to arbitration bringing in the classification ques­
tion . . . "  The letter concluded v/ith a separately numbered sentence:

Based on the above, it is ray decision to reject 
the request for arbitral ;n.

The Applicant did not respond to the May 30, 1975* response until it 
sent a letter to the Activity on August Ui 1975- The entire text of 
the letter follows:

Your above referenced letter was forv/arded to our 
International Headquarters for processing and was 
returned because it was found to be your final de­
cision.

You are again requested to submit the unresolved 
matter to arbitration or notify the undersigned 
clearJy designating your reply as your final po­
sition.

On August 19, 1975, the Activity referred to tlie Applicant's Au,frur;t ii 
letter and the Activity’c May 30 rc:'ponr;e. As to the Au'.ust U letter, 
the Activity wrote that the Appliciint had requested that the unrcr.oJ vc tl 
j.atter conccrning Jarvis be submitted to arbitration or t)iat the Appli- 
’.ant be'notified of the Activity's final position. V/itli respect to the 
i-lay 30 letter, t'he Activity v/rote (in its August 19 letter) that the 
y.ppliccuit had been notified of the Activity's final position in the May 
30 letter.

The material facts concerning the Applicant's request for arbitration 
of the Baker grievance are the same as the facts in the matter involving 
Jarvis, i.e., the A.ctivity rejected arbitration on Baker in a letter 
dated April 25, 1?75; the Applicant, on May l5, 1975, requested arbitra­
tion again or the Activity's final rejection; on May 30, 1975» the Activ­
ity again rejected the arbitration request. The Applicant on August 1+, 
1975  ̂ sent the same letter it had sent in the Jarvis cnse. The Activity's 
August 19, 1975> response was the same.

The subject application was filed October 17, 1975*

Section 205.2(b) of the Regulatio s states in part:

. . .  an application for a decision by the Assistant 
Secretary as to whether or not a grievance is on a 
matter . • . subject to arbitration under that agree­
ment, must be filed within sixty (60) days after ser­
vice on the applicant of a written rejection of its 
grievance on the grounds that the matter • • • is not
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subject to arbitration under that agreement: Provided, 
hov/ever, That such prescribed sixty (60) day period 
for filing an application shall not begin to run un­
less such rejection is expressly designated in vrriting 
as a final rejection.

The Applicant's position is that the final written rejection of the griev­
ance v/as dated August 19, 1975 (item of the Application).

The Activity's position is that the final rejection was May 30, 1975-

The Activity rejected, in writing, the arbitration requests on two 
separate occasions; April 25, 1975? May 30, 1975* The latter re­
jection v/as in response to a specific request that the rejection be 
designated as a "final rejection." The May 30, 1975, rejection is phrased 
in unequivocal, unambiguous language. The fact that the Activity neglect­
ed to use the phrase "final rejection" in its May 30 response does not 
diminish the undeniable and clear intent that the rejection of the arbitra­
tion request v;as final. I find no magic in the use of the term, "final 
rejection" when the rejecting party makes its intention unmistakable <md 
engages in no activity which may be deemed inconsistent with such rejec­
tion.

Accordingly, as the final rejection was mctdc on May 30, 1975» 3-s tlio 
subject o,pplication v/as not filed until October 17, 1975, fa-̂ ‘ boyond sixty 
(Go) days after the date of the finc.1 rejection, the application is un­
timely filed. As the application v/ar. filed more than sixty drcj:i after 
the final rejection of the request for arbitration, it is not timely filed 
within the meaning of Section 205.2(b) of the Regulations.

I am, therefore, dismissing the application.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary 
you may c^ppeal this action by filing a request for review with the Assis­
tant Secretary and serving a,copy upon this office and the other parties.
A  statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon v/hich it is based and must be received by the Acsistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U. S. Department of Labor, V/ashington, D. C. 
20216, not later than the close of business February 17, 1976.

Sincerely yours.

4-26-76

Mr. Phillip R. Kete 
President, National Council of 

CSA Locals 
American Federation of Government 

Employees, AFL-CIO 
c/o Community Services Administration 
1200 19th Street, N. W.
Washington, D. C. 20506

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  s e c r e t a r y

W A S H IN G T O N
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Re: Community Services Administration 
Case No. 22-6U67(0A)

Dear Mr. Kete:

I have considered carefully your request for review 
seeking reversal of the Acting Regional Administrator’s 
Report and Findings on Grievability or Arbitrability in the 
above-named case.

In agreement vrLth the Acting Regional Administrator, 
and based on his reasoning, I find that the grievance herein 
does not involve a matter concerning the interpretation and 
application of the negotiated agreement and, therefore, is 
not arbitrable. In this regard, it was noted that there is 
no language in the agreement by which management specifically 
waived its right to determine grade levels or which arguably 
may have had the effect of making such matters subject to 
the negotiated grievance-arbitration procedure.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator’s Report and Findings on 
Grievability or Arbitrability, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

LEM R. BRIDGES 
Assistant Regional Director for 
Labor-Hanagemcnt Services
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COMMUNITY SERVICES ADMINISTRATION

Activity/Applicant

UNITEu STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

and

NATIONAL COUNCIL OF CSA LOCALS. AFGE, 
AFL-CIO

Case No. 22-6467(AP)

Labor Organization

REPORT AND FINDINGS 

ON

GRIEVABILITY OR ARBITRABILITY

upuLi an Application for Decision on Grievabillty or Arbitrability 
having been filed in accordance with Section 205 of the Rules and 
Regulations of the Assistant Secretary, If undersigned has completed 
his investigation and finds as follows:

On or about August 28, 1975, the Union filed a grievance over a 
decision by the Activity to open two Field Representative positions at 
the GS 9/11 level. The Union contended that they should have been opened 
at the 7/9/11 level so as to allow certain employees the opportunity 
to apply. On or about September 9, 1975, the Activity responded declaring 
the decision to be outside the obligation to bargain by virtue of Sections 
11(b) and 12(b) of the Order. On or about September 17, 1975, the Union 
refilcu the grievance (at a higher step) contending, inter alia, that the 
parties' contract provided for a redesign of jobs so that employees with 
narrower skills can compete for higher level work. On or about October 10, 
1975, the Activity .igain rejected the grievance contend’ .g that its action 
h.id been protecLcci undor Section L2(b) of Executive Order 11491, as amended. 
On NovcmbiT 4, 1975, the instant application for a decision on grievability 
and/or arbitrability was filed by the Activity. The applicant seeks a 
determination as to whether or not the grievance is on a matter subject to 
the grievance procedure as provided in Article 16 of the agreement between 
the parties.

The relevant portions of the contract are Articles 2, 4, 7, 12 
and the amendments. Sections 7 and 11. They are quoted, in part, 
hereafter:

ARTICLE 2. EMPLOYEE RIGHTS

Section 1. Employees covered by this Agreement enjoy the 
protection of the rights afforded citizens by the Constitution 
of the United States.

Section 2. The parties agree that they will proceed in accordance 
with and abide by all Federal laws, applicable state laws, 
regulations of the Employer, and this Agreement, in matters 
relating to the employment of employees covered by this Agreement.

Section 9. The parties agree to the following non-discrimination 
policy.

a. In implementing and carrying out the provisions of this 
Agreement, neither party will discriminate because of 
race, color, religion, age, sex, national origin, or 
political affiliation.

b. The Employer will not require any employee to disclose
his race, religion, national origin, or political affiliation.

c. Article 7 of this Agreement dealing with Equal Employment 
Opportunity sets forth procedures relating to making this 
policy effective.

ARTICLE 4. EMPLOYER RIGHTS

Section 1 . In the administration of all matters covered by 
the Agreement, officials and employees are governed by existing or 
future laws and the regulations of appropriate authorities,including 
policies set forth in the Federal Personnel Manual; by published 
policies and regulations in existence at th time the Agreement was 
approved; and by subsequently published policies and regulations of 
appropriate authorities. 2/

7̂1 Examples of some of the appropriate authorities are: Office of
Management and Budget, Civil Service Commission, General Accounting 
Office, General Services Administration and Federal Labor Relations 
Council.

1l_/ Contrary to the Labor Organization's contention, I find that the 
Applicant does, under Section 205, have standing to file the instant 
application.
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A.

Section 2. Management officials of the agency retain the
in accordance with applicable laws and regulations, to 

direct employees of the agency; hire, promote, transfer, 
assign, and retain employees in positions within the agency 
and to suspend, demote, discharge, or take other disciplinary 
action against employees; to relieve employees from duties 
because of lack of work or for other legitimate reasons; to 
maintain the efficiency of the Government operations entrusted 
to the agency; to determine the methods, means, and personnel by 
which such operations are to be conducted, and to take whatever 
actions may be necessary to carry out the mission of the Office 
of Economic Opportunity in situations of emergency.

Should a management official feel that it is necessary to abrogate 
any provision of this or any supplemental agreement in order to 
meet an emergency situation, he shall immediately communicate 
with the Deputy Director advising him of all pertinent facts. The 
Deputy Director shall consider the situation. If, in his Judgment, 
an emergency of such gravity exists, he shall advise the Union 
as soon as possible by notifying the National President, American 
Federation of Government Employees, of the actions required to 
carry out the mission of the Employer in this emergency situation.
The Deputy Director shall confirm his conversation in writing to 
the Union as soon as practical, should the Union dispute his actions.

Section 3 . Although the Employer is not required to consult or 
negotiate with respect to any matter which extends to such areas 
of discretion and policy as the mission of the Office of Economic 
Opportunity; its budget; organization; the number of employees; 
and the numbers, types, and grades of positions or employees as­
signed to an organization unit, work project or tour of duty; the 
technology of performing its work; or its internal security practices, 
the Employer agrees that In order to foster a positive responsible 
relationship it may consult with the Union on these matters to the 
maximum extent it considers to be in its interest.

ARTICLE 7. EQUAL OPPORTUNITY

Section 1 . There shall»be absolutely no discrimination of any 
kind against any employee on account of sex, age, race, color, 
creed, religion or national origin.

Section 2 . The Employer and the Union agree that each category 
of employees Grades 1-7, Grades 8-12, and Grades 13 and over, 
within each Regional Office will, as a minimum goal, reflect the 
minority population of that Region. The Employer and the Region 
agree that each category of employees. Grades 1-7, Grades 8-12,
Grades 13 and over, within Headquarters will also, as a minimum 
goal, reflect the minority population of the country as a whole. 
Regional Offices and Headquarters will promote with these goals 

In mind.

Section 3 . The parties agree that as a goal, the percentage 
of women in each category of employees shall be at least the 
percentage of women in the labor force.

Section 4 . The parties agree that Sections 2 and 3 in no way 
are to be Interpreted to encourage a decrease In the present 
percentage of any minority through future personnel actions.

Section 5. To the extent possible within 60 days of this Agreement, 
the Employer shall establish goals and timetables for each Region 
and Headquarters to meet the above-mentioned agreements. These 
goals shall be communicated to each employee.

Section 6. It is agreed that programs will be established at 
Headquarters and each Regional Office for the purpose of identifying 
prospective qualified women and minority applicants for promotion. 
The concepts of the Employer's Cross-Over Program and Low-Income 
Program will be maintained and expanded.

ARTICLE 12. MERIT PROMOTION

Section 1. The objective of this article is to assure that 
OEO is staffed by the best qualified candidates available and 
to assure that employees have an opportunity to develop and advance 
to their full potential according to their capabilities. To this 
end this article is designed;

a. To bring the attention of management on a timely basis 
highly qualified candidates from whom to choose;

b. To give employees an opportunity to receive fair and 
appropriate consideration for higher level jobs;

c. To assure the maximum utilization of employees;

d. To provide an incentive for employees to improve their 
performance and develop their skills, knowledge, and abilities;

e. To provide attractive career opportunities for employees;

f. To avoid favoritism and pre-selection or the appearance of them; 
and,

g. To ensure that violations of this article do not occur either by 
error or design.
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5 .
6 .

AMENDMENT

Section 11. Filling Vacancies

The parties agree that all vacancies will be posted and 
that all vacancies in the competitive service above the 
entry level will be filled with in-house candidates, where 
possible, vith the exception of policy and supervisory 
positions or when there is an emergency which precludes 
use of the Merit Promotion System. Whenever management 
determines such an emergency exists, it will notify the 
union of the reasons in advance. During FY '74 employees 
transferred from OEO will be considered in-house candidates 
for this purpose. Article 12, Section 4A of the contract is 
hereby amended.

Section 7 . Crossover

The Agency will continue to provide professional growth for 
all employees, with special emphasis on lower grade employees. 
Opportunities will be provided for employees who wish to change 
carecrs, for example, from clerical to professional. A signi­
ficant number of slots will be placed in reserve for this purpose, 
not less than 3% of the Agency's authorized ceiling. The Grade 
Review Board will make recommendations as to changes in this goal.

The Applicant contends that the determination as to what grade level
a position will be posted and/or filled is reserved to management by the
terms of Section 12(b) of the Order. Consequently, the grievance is not 
subject to the negotiated grievance procedure.

The Union considers the subject of the grievance to fall under 
Section 11(b) rather than Section 12(b). Because of this the Union 
contends that the Activity may, in its discretion, bargain on the issue 
and that such agreements are enforceable under the negotiated grievance 
procedure. The Union further contends that the contract provides for 
the redesign of jobs, and that under the circumstances the Activity's 
decision to fill the positions at the 9/11 level was in violation of the 
contract.

goals set forth in the contract. I do not find that any provision 
of the contract, either standing alone or in concert with other 
provisions, requires the Activity to bargain on the grade level at 
which particular jobs will be filled. Thus, the Activity has retained 
its prerogatives with regard to determining which jobs, if any, will 
be redesigned. Moreover, I find that the various statutes, regulations 
and policies referenced in the agreement have not abrogated the retention 
of this particular "right" and rendered a matter falling under Section 
11(b) (i.e., the determination as to the grade of a position) negotiable.

In summary, I find that the subject grievance is on a matter 
falling within the ambit of Section 11(b) of the Order and that the 
Activity has not waived its option of retaining the authority to make 
determinations as to the grade level at which positions will be posted 
and filled. Thus, I find that the grievance over the grade levels of 
the two Field Representative positions is not subject to the negotiated 
grievance procedure and, therefore, not grievable or arbitrable.

Pursuant to Section 205(b) of the Assistant Secretary's Regulations, 
an aggrieved party may obtain a review of this finding and contemplated 
action by filing a request for review with the Assistant Secretary with 
a copy served upon me and each of the parties to the proceeding and a 
statement of service filed with the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U.S. Department of 
Labor, Office of Federal Labor-Management Relations, Washington,D.C. 20216, 
no later than close of business February 19, 1976'.

DATED: February 4, 1976
os^phAV Senge, Act 

Administrator for 
Services

Regional 
ior-Management

In agreement with the Union, I find that the subject of the grievance, 
the grade level of a position, is more appropriately within the ambit of 
Section 11(b) rather than Section 12(b). Thus, the Activity had the option 
of bargaining on the subject. I also find that nothing in the contract indi­
cates that the Activity did exercise this option and bargain pn the determi­
nation of grade level of positions. In various provisions of the contract, 
management has committed itself to supporting employees’professional advance- 
^ment; and restructuring job content is, indeed, one way of achieving the

417



£ •̂26-76

Mr. Phillip R. Kcte 
President, National Council of 

CSA Locals, AFGE, AFL-CIO 
c/o Community Services Administration 
1200 19th Street, N. W.
Washington, D. C. 20506

U.S. DEPARTMENT OF LABOR
O ffice o f  t h e  A s sistant  Se c r e t a r y

W ASHINGTON

711

• Re: Community Services Administration 
Case No. 22-6320

Dear Mr. Kete:

I have considered carefully your request for review 
seeking reversal of the Acting Regional Administrator's 
dismissal of your complaint in the above-named case-

Section 205.13(a) of the Assistant Secretary's Regu­
lations provides that: "An applicant who has received a 
final decision on his application in the form of either 
of the following: (l) a Regional Administrator's report 
and finding that the matter covered by the application is 
not subject to the grievance procedure in an existing agree­
ment, and no request for review has been filed; or (2) a 
decision by the Assistant Secretary to that effect, may 
file a. complaint alleging an unfair labor practice under 
section 19 of the order which is based on the same factual 
situation which gave rise to the grievance covered by the 
application." In this regard, I interpret that part of 
Section 205.13(a), which permits the filing of an unfair 
labor practice complaint upon the issuance of a- decision by 
a. Regional Administrator or the Assistant Secretary, to 
permit also such a filing after the Federal Labor Relations 
Council has issued its decision on a petition for review of 
the Assistant Secretary's decision. Moreover, contrary to 
the Acting Regional Administrator, for purposes of filing 
under this Section, I view the term "appl"2ant" as used in 
Section 205.13 of the Reflations to include either party 
to the negotiated agreement. Accordingly, under the parti­
cular circumstances of this case, I find that the 30 day 
time limit for the filing of an unfair labor practice charge 
began to run from the date of the Federal Labor Relations 
Council's decision in FLRC No. 7^A-9^, which issued on 
June 10, 1975. As Section 205.13(b)(1) of the Regulations 
requires that the charge required to be filed must be filed 
within thirty (30) days of the final decision (in this case 
the above cited decision of the Council), I find that the

time for filing the pre-complaint charge started to run 
from the date of the issuance of the Council's decision 
as distinguished from the date of "service" of such decision 
on the parties. In the absence of a specific provision for 
"service" in Section 205-13, Section 206.2 of the Regulations 
is considered inapplicable to this situation. Rather, the 
provisions of Section 206.1 of the Regulations are considered 
applicable. Thus, as the Council's decision issued on June 10,
1975, in order to be timely filed, an unfaii- labor practice 
charge in this matter would have to have been filed by July 10,
1975. As the charge herein was not filed un-\l’July 11, 1975,
I find it to be untimely.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator's Jnsmissal of your 
complaint, is denied.

Sincerely,

- 2  -

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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C n i t e d  S t a t e s  d h p a r t m e n t  o p  i-a q o r

L A B O R  M A N A G E M C N T  S C n V J C E S  A D M IN IS T R A T IO N  

R E G IO N A L  O FFIC E  
1 4 1 2 0  G A T E W A Y  B U IL D IN G  

3 5 3 S  M A R K E T  STR E F .T

TCLCrHONC a i 3 .3 0 7 .1134

October 20, 1975

O'

Re: Community Services Adminisci*., 
Case.'ljo. 22-6320(CA)

(Cert. Mail No. 701918)
Mr. Philliv^ R. Kete, President 
National Council of CSA Locals,

AFGE, AFL-CIO 
c/o Coiniuunitv Services Administration 
1200 19th Street, NW 
Washington, D.C. 20506

Dear Mr. Kete:

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings arc warranted 
ineismuch as a reasonable basis for the complaint has not been established.

The investigation revealed that on March 11, 197A, you filed a 
grievance ccr.ccrr.ing the Agcncy’̂ tw coiu^ly wiLh Lhts Januui'y 31,
1974 award oi Arbitrator William Edgctt. This grievance was the subject 
of an application filed by the Agency on June 19, 1974, requesting an 
arbitrability determination on the issue, "May the Agency implement an 
arbitrator's award which it questions as to its legality"? On August 2,
1974, the Acting Assistant Regional Director determined that the question 
was not arbitrable and on November 25, 1974, the Assistant Secretary denied 
your Request for Review in that matter. The Federal Labor Relations Council 
denied your petition for review of the Assistant Secretary’s decision on 
June 10, 1975.

By letter dated July 11, 1975, you filed a charge against the 
Respondent alleging violations of Sections 19(a)(1) and (6) of tlic 
Executive Order on the basis that the Respondent failed to appeal the arbi­
tration award to the Federal Labor Relntions Council or comply with it in 
a timely I’asnion, I find tliat your chargc was not timely filed within tha 
uioauLug of Section 203.2 of the Ro};ulations sincc the chnr[;c was filed more 
than six (6) months after the occurrence of thu alleged unfair labor 
practice.

2.

Apparently, you also take the position that Section 205.13 
of the Rules applies since a final decision that the grievance was not 
subject to the grievance procedure in an existing agreement was not made 
until June 10, 1975. Tne decision of June 1975 was that of the Council; 
the Assistant Secretary's decision was November 1974. The applicable 
Regulation'reads that an applicant for a decision on grievability must 
receive a final decision on hi_s application (emphasis supplied) and you 
were not the applicant. Nevertheless, even if the Regulations can be 
read as permitting you to file an unfair labor practice .charge to be 
filed after a final decision, the investigation ^hows that your charge 
was not timely filed within the meaning of Section 205.13 since more than 
thirty (30) days had elapsed between the decision of the Assistant Secretary 
and the filing of the charge.

JC am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the 
Assistant Secretary, you may appeal this action by filing a request for 
review with the Assistant Secretary for Labor-Hanagement Relations, 
Attention: Office of Federal Labor-Management Relations, U. S. Department 
of Labor, Washington, D.C. 20216. A copy of the request for review must 
be served upon this Office and the Respondent. A statement of service 
should accompany renuest- for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business November 4, 1975.

‘Since-fepr, ,

Eu^me M. Levine
Acting Assistant Regional Director 

for Labor-Management Services
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O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  
WASHINGTON

U.S. DEPARTMENT OF LABOR

4-28-76
Mr. Richard Fleming 
Director, UniServ 
Overseas Education Association 
Frankfurt Military Community 
Box 63
APO New \ 09710

Re:

712

U. S. Dependents School
European Area
Case No. 22-6U98(CA)

DesLr Mr. Fleming:

This is in connection with your request for review, 
seeking reversal of the Acting Regional Administrator's 
dismissal of the complaint in the above-named case, alleging 
violations of Section 19(a)(1), (2), (5) and (6) of Executive 
Order 11̂ +9̂  as amended.

I find hat your request for review is procedurally 
defective siiice it was filed untimely. In this regard, it 
was noted that on March 15, 1976, you were granted an 
extension of time to file a request for review in the 
instant case. As you were advised therein, a request for 
review of the Acting Regional Administrator’s decision had 
to he received by the Assistant Secretary not later than 
the close of business April 7, 1976. Your request for review, 
dated April 7? 1976, was received subsequent to that date 
and, therefore, was clearly untimely.

Accordingly, the merits of the subject case have not 
been considered, and your request for review, seeking 
reversal of the Acting Regional Administrator’s dismissal 
of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

L A B O R  M A N A C fM E N T  S E R V IC E S  A D M  IN  IS T R  A T .

R E G IO N A L  O F F IC E  

1 4 1 2 0  G A T E W A Y  B U IL D IN G  

3 S T S  M A R K E T  S T R E E T

U  TED S t a t e s  d e p a r t m e n t  o f  a b o r

February 12, 1976
rM IUADC LPH IA. PA 19104 
T * L « rH O N t 213-387.1134

Mr. Ricliard Flcmlfii»
OEA Inlsorv-DlrecLor 
Overseas Education Association 
Frankfort Military Community 
Box 63
APO New York 09710 
(Cert. Mail No. 782149)

Dear Mr. Firming;

Re: U.S. Deprndents Schools, 
European Area 
Case No. 22-6498(CA)

The nhovc-capt-i oned ra.«:o allf^’Jng a violaticm of Section 19 
of Expcutfvo Order as aincMidod, has hoen invc.'^tigated and,
considered rnrefully. IL do»'s not nppc'ar that further proct^edings 
are wnrrnnLc’d.

The Complainant aller',e(l that U.S. Dependents Schools, European 
Area (USDFSFA) violated Sect Ions 1 9 (a) (1 ) (2) (.*1) and (6) of the 
Executive Ord^r hv refur. ing to supply stibstituLe teachers for members 
of the Overseas Echiration Asst>cIatlon (OEA) consultation team while 
they were tngng'*d in consultation with the Respondent pursuant to 
Article XXII of the OEA/lISI)ESF,A contract.

Ilie investigation r('V('alc'd that on or about September 22—23,
1^7S representatives of OFA met vciih the Respondent in a regularly 
srheciuled consultation so.̂ .sion. Of the OEA representative's present, 
(Lylf‘ Mortc’iison, Beverly I.arscTn, Dan- Seiden, Sarah Bican and T.ynne 
Holland), Mortnnson, Larson and S»'iden were not supplied v,/ith sub­
stitutes to cover their school I unctions. However, Bican was provided 
with a substitute'. On or about October 4, 1975, Lyle Mortenson filed 
an unfair labor practice chargf* alleging that the Activity's failure 
to supply substitutes was in violation of the Order. He contended that 
the Activity's actions (1) resulted in the coercion. Interference and 
restraint of those employees in their exercise of rights assured by 
the Order, (2) discouraged employees from union membership, (3) denied 
recognition to OEA and (4) denied OEA the opportunity to consult. On 
November 18, 1975, you filed a complaint on behalf of Mortenson (the 
Complainant) alleging that the Respondent had violated the above-cited 
sections of the Order.
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From the ovi(ioiuo suhn) i 11 (*d, it l*̂ nppnronl Llint USDKSKA h.is 
a policy of not supplying siibst 11 iiles to rc'souico ('(Jma tors (by your 
terminology) or spotialists (by th e Activity's terminology). You contend 
that lISDESr.A had obsorvt'd ,\ practice of supplying, subslilulcs to Ol'A 
•consultation team members wbn wc'rc engaged in consu 1 tat I on. llowcvi'r, of 
the three Instances you <it(* supporting, tliis cotit ent 1 on, t wo (the consul­
tations during October and Novt'mber 1975) occurred •irter the event which 
gave rise to the instant complaint. The third was the S('ptembcr 1975 
consultation meeting from whh'h thv. instant (ompl.iinL ari'so. At this 
meeting you complain that thrt'o of the participants were denied sub­
stitutes. Thus, for purpose's of rhe instant complaint, I cannot consider 
the examples you cite as evidence of a past practicc binding the Respondent.
In fact, It appears that prior to tl»e charge tiie Respondent's actions had 
generally been dictated by its policy as cited above. The evidence sub­
mitted indicates that, the Respondent had, prior to the charges, consistently 
denied the Complainant a substitute when he liad been absent from s<’hool 
for any reason and had consi ‘̂ t c M it  ly supplied Uican with o u p  i n  her absences.

It is my opinion that nothing in the Executive Order requires the 
Respondent to supply the consultation team members with substitutes (as a 
matter of fact Sections 11(b) and 12(a) would reserve the docisitui of whether 
or not to utilize substitutes to the kospondent.) Therefore, 1 am of the 
opinion that the Respondent's regulations and policy would govern.

No evidence has been presented to show that any disparate application 
of this regulation was based on union m(*mbershlp (f)r activity) considerations.
No evidence has been presented to show that any agent of the Respondent coerced, 
Interfered with or restrained any employee with regard to exercise of rights 
assured under the Order. Moreover, you allege that any coercion, interference 
or restraint with respect to exercise of rights under the Order was done by 
students, parents and other teachers and not by agents of the Respondent. Nor 
has evidence been submitted to show that the Respondent refused to consult, 
confer, negotiate as required by the Order.

With respect to the allegation that the Respondent violated Sections 
19(a)(5), the actions involved in your complaint relate to conduct of the 
bargaining relationship and 19(a)(5) pertains to the grant of appropriate 
recognition. 1 / The investigation has not disclosed nor have you alleged that 
the Respondent has withdrawn recognition.

1/ Army School Training Center, Fort McClellan, Alabama, A/SLMR No. A2.

In view of the ft)reg.oing, I find that a reasonable basis for the 
complaint has not bfM'n established.

I am, th('r('fore, fHsml‘-.sing the complaint in Its entirety.

Pursuant to Sectlf>n 2H'3.R(c) (̂ f the Regulations of the 
Assistant Secretary, you may .ippral this action by filing a request 
for review with the'Assi r, t ant Secretary for Labor-Nanagrmont Relations, 
Attention; Office of Fetlcral Labor-Managemerit Relations, U.S. Department 
of Labor, Washlngt on, I). C. 20216. ,A copy of the request for review must 
be served on the unde? s I j'.iH'd Acting Rf’glonal Admlni stral f)r as well as 
the respondent. A sl.Hi'ment of service should accompany the request for 
review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary within ten days. For purposes of service of this 
dismissal, you may consider the ten days tf) start running from the date 
It is received by you or your representative.

Jo^ph A. Senge 
Acting Regional Administrator 
for Labor-Management Services

Mr. Lyle P. Mortenson
Kaiserslatitern Flcmentary School
AP O  Now York 0922 7

Mr. Marty Frant?:
Personnel Manag<Mnent Specialist
usn>T>i:A
APO New York 09

Mr. Sanburn Sutherland 
Directorate of Civilian Personnel 
Labor & Employee Relations Department 
Department of the Army 
The Pentagon 
Washington,D.C. 20310
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O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  
WASHINGTON

U.S. DEPARTMENT OF LABOR Dcceiiiber 19, 1975

' 4-28-76

Ms. Marie C. Brogan 
National Vice President, Region 6 
National Federation of Federal 

Employees 
P. 0. Box 1935
Vandenberg AFB, California 93*+37

713

Re: Navy Commissary Store 
Case Nos. 72-5̂ +25

72-5^26 and
72-5U27

Bear Ms. Brogan:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaints in the above-named cases, alleging 
violations of Section 19(a)(1) of the Executive Order.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that further proceedings in 
the subject cases are unwarranted as a reasonable basis 
for the complaints has not been established. In regard 
to the Regional Administrator's determination in Cases 
Nos. 72-5H26 and 72-5^27, see particularly General Services 
Administration, Region 3 9 Public Buildings Service, Chicago 
Field Offices, A/SLMR No. 528; Federal Aviation Administration, 
Muskegon Air Traffic Control Tower, A/SLMR No. 53^; and 
Department of the Army, Watervliet Arsenal, A/SLMR No. 62k. 
With regard to those matters raised for the first time in your 
request for review (i.e., your assertion that the Activity 
also violated Sections 19(a)(2) and (6) of the Executive 
Order), it has previously been held that such matters will 
not be considered by the Assistant Secretary at the request 
for review stage of the proceeding (see attached Report on 
Ruling of the Assistant Secretary, Report No. U6.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the subject 
complaints, is denied.

Sincerely,

Mr. Fra;ik J. Carpenter, President 
National Federation of Federal Employees,.

Local 63 
2762 Murray Ridge Road 
Saix Diego, California 52123

D<iar Hr. Carpenter:

Re; Navy, Corcnlflsary Store 
NFFE, Local
Case Nos. 72-5A2^. 72-5426 
and 72-5A27

The above captioned cases alleging a violation of Sactlon 19 of Executive 
Order 11491, as azaended, have been Investigated and considered carefully»

It does not appear that further proceedings are warranted Inasmuch as a 
reasonable basip for the complaints In the subject cases have not been 
established. With respect to Case ^̂ o. 72-*-5425, It la noted that the re­
quirement of signing a leave slip on the occasion of your visiting o 
different location Jurinf, work hours was for the stated purpose of account­
ing for your time which was charged to administrative leave. It la  further 
noted this requirement was imposed by an Individual who was substituting 
for the regular Activity representative who handles the granting of leave 
and was an Isolated departure from the normal method of acco'uitlng for 
your time. In these clrciAmstances, and since there la no evidence tliat 
the action was taken as » form of harrassment, It Is concluded that fur­
ther proceedings are not warranted.

\Jith respect to Case i,‘o. 72-5426 and Case No. 72-5427, It Is concluded 
that these cases Involve contract iuterpretatlon. In this regard, it Is 
noted that Section 6 of the ner>otiated f.rlevance procedure provides that 
nn employoQ in the InforiiiAl step will normally be represented by the stew­
ard cerviclng hie area. The lnvestl>7,ation discloses that the Activity 
interprets this provision as limiting the Infornval investigation of a 
potential grievance to the imr>c-dlate steward v.’hlla Complainant contends 
this provision of the a.^reeruent does no l preclude an employee from re­
questing any steward or union representatives from representing him. In 
view of this apparent disagreement over the moaning of this contractual 
provision, and since there Is no past practice of the union president 
being granted official time Inc'order to confer vlth employees In out­
lying areas coiicerniup^ potential grievances. It Is concluded that fur­
ther proceedings are not warranted.

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Pursuant to Scction 202.6(U) of the Regulations of tho Assistr.nC Sccratary, 
you may appeal this action by filing a reqtiest for review with the Assist­
ant Secretary for Labor-Monagament Relations, U. S. Department of Labor,
2C0 Constitution Avenue> N.V7. , Washtnf»ton, D. C. 20210. A copy of the re 
quest for review luust be served on the undersigned Pogional Ad"\i;iist rator 
as \;ell as the activity and any other party. A statement of scrvice should 
accompany the request for review.

The request raust contain a cortrpletc statement settinf: forth the facts and 
reasons upon which it is bai;cd and must bo received by the Aysistaat Secre­
tary not later than the close of business January 5, 1976.

Sincerely,

I am., therefore, clismissiup. clio coviplaints In the subject cn*j2a.
O f f i c e  o r  A s s is t a n t  S f c u e t a r y  

WASHINGTON

U.S. DEPARTMENT OF LABOR

5-3-76

Mr. Joseph Girlando 
National Representative 
American Federation of Government 

Employees, AFL-CIO 
300 Main Street 
Orange, New Jersey 07050

Re:

7 1 4

U. S. Army Training Center 
Fort Dix, New Jersey 
Case No. 32-1»3U3(CA)

Gordon M. iSyrholdt
Regional Administrator
for Labor-^Ianagement Services

Dear Mr. Girlando:

This is in connection with your request for review, seeking 
reversal of the Regional Administrator's dismissal of the 
complaint in the above-named case, alleging a violation .of 
Section 19(a)(1) of Executive Order 11^91j as amended.

I find that your request for review is procedurally^ 
defective since it was filed untimely. In this regard, it 
was noted that the Regional Administrator issued his decision 
in the instant case on March 2U, 1976. As you were advised 
therein, a request for review of that decision had to be 
received by the Assistant Secretary not later than the close 
of business April 9, 19?6. Your request for review, bearing 
an Orange, New Jersey, postmark dated April 8, 197^, was, in 
fact, received by the Assistant Secretary subsequent to April 9, 
1976. Under these circumstances, T find that the request for 
review in this r.itter was filed untimely.

Accordingly, the merits of the subject case have not been 
considered, and your request for review, cceking reversal ol 
the Regional Administrator’s dismissal of the complaint, is 
denied.

A
Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Suite 351$
1515 Broadway 

New Yo23c, New Yoik IOO36

In reply refer to Case No. 32-U3U3(CA)

March 2U, 1976

Joseph Girlando, National Representative 
American Federation of Government OiQ)loyees, 
AFL-CIO
300 llain Street 
Orange, New Jersey 07050

Re: U.S. knny Training Center and 
Port Dix
Eort jasi, New Jersey

Dear Kr. Girlando:

The alx>ve-captioned complaint has been investigated and considered 
carefully. It does not appear that further proceedings are war^ 
ranted, inasmuch as a reasonable basis for the conqplaint has not 
been established.

Tour complaint alleges that the U.S. Aimy Training Center and 
Fort Dix refused to grant official tine for the purpose of nego­
tiating a collective bargaining agreement to V/illiam Miimey, Presi­
dent of liOcal 1999» American Federation of Government Employees, 
AFL-CIO, as permitt'^d by Section 20 of the Order. Your complaint 
further alleges th&t by denying such official time, the Respondent 
interfered with, restrained, and coerced Mr, Ilinney in the exercise 
of r i ^ t s  assured by the Order, in violation of Section 19(a)(1),

The Respondent has maintained, in response to the con5)laint, that 
it did not have either the obligation or the authority to grant 
official time to Îr. Ilimiey inasmuch as the negotiations in ques­
tion were being conducted between Local 1999 and a separate com­
mand, the Hid-Atlan-^c Area Exchange of the A m y  and Air Force 
Exchange Service. 1 / In addition, it is the Respondent's conten­
tion that no agreement between the negotiating parties was reached

Minney is an enqployee of the U.S. 
Fort Dix.

Army Training Center and

Joseph Girlando, National Representative 
AIGEt AFL-CIO____________________________ ■?2-li3U3(C4l

providing for official time for en^loyee representatives of 
Local 1999 f a requirement it says is prescribed by Section 20. 2 /

Under the circumstances, I find, based on the evidence you have fur­
nished in support of your conqplaint, that the failure of the Respon­
dent to grant official time to Mr. Minney does not appear to contra^ 
vene the requirements of Section 20, and as such cannot be viewed as 
violative of Section 19(a)(1). Thus, although you contend that Sec­
tion 20 woiild require, that Mr. I4inney be granted official time in 
order to take part in the negotiations, I can find nothing in the 
language of that section that would indicate such a requirement would 
be placed upon an a g e n ^  other than one with \ ^ c h  the negotiations 
are being conducted. In my view, the intent of Section 20 was to 
provide for official time when eii5)loyees of an agency meet with the 
management of that agency for the purpose of negotiating an agreement. 
In addition. Section 20 provides for official time only when the ne­
gotiating parties have reached an agreement specifically authoriziiig 
sruch time for qualified individuals. Thus, a l t h o u ^  the section of 
the Order you have relied on as a basis for your complaint sets forth 
specific criteria which must be met before official time can be 
granted, you have supplied no evidence, beyond a mere assertion of a 
violation, that the Respondent's conduct in this instance was at 
variance with the provisions of Section 20, or was violative of Sec- 
tion 19(a)(1 ).

I am, theref<m, dismissing the coo^laint in its entirety.

^  Section 20 of the Order provides, in part; ”Bo[5)lo7ees vdio re­
present * a recognized labor organization shall not be on official 
time when negotiating an agreement with agency management, ex- 
c ^ t  to the extent that the negotiating parties agree to other 
eurra2]gements..."

2J  Section 2(f) of the Order defines Agency Itonagement as the agency 
head and all management officials, supervisors and other repre­
sentatives of management having authority to act for the agency 
(emphasis imderscored) on any matters relating to the iii^lementa/- 
tion of the agency labor-management relations program established 
under this Order.

-  2 -
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Joseph Girlando, Kational Representative 
ATOE. APL-CIO_______________________________ Case No. 32-U3U3(CA)

Parsuant to Seotlon 203.8(0) of the Regulations of the Assistant 
Scoxetazy you may appeal this aotion hy filing a request for 
review with the . ssistant Secretary and serving a copy upon this 
office and the Respondent. A  statement of service should accongpany 
the req[uest for review. 

Such request must contain complete statement setting forth the 
facts and reasons upon which it is based and must he received 1:^ 
the Assistant Secretary for Labor-Management Relations, AOT: Office 
of Federal Lahor-llaaaagement Relations,U. S. Department of Labor, 
Vashin^on, D.C. 20216, not later than the close of business 
April 9, 1976.

^ c e r e l y  yours,

S S S O H  KAUIIOFF 
Regional Administrator 
New Yoiic Region 

CC: Villiam 1-Iinney, President 
Local 1999, AIOE 
Bldg. 573U 
Ft. ])ix. New Jersey 0861|0

J.R. Tomad, Civilian Personnel Office 
Dept, of the Axmy 
HDQS. USA Training Center &  Ft. Dix 
Pt. Dix, New Jeirsey O86UO

(blind) H W A O

- 3 -

5-17-76

Roger P. Kaplan, Esq.
General Legal Services Division 
Room U568, Internal Revenue Service 
Washington, D. C. 2022U

U.S. DEPARTMENT OF LABOR
O pfxce  o f  t h e  A s s is t a n t  SfiCiusTARy

W A SH IN G TON

715

Re: Internal Revenue Service 
Washington, D. C.
Case Nos. 22-6)481+(UC) 

22-6U86(UC)

Dear Mr. Kaplan:

I have considered carefully your request for review 
seeking reversal of the Decision and Order of the Acting 
Begional Administrator in the above-entitled matter, or, 
in the alternative, seeking a bifurcated hearing on the 
subject petitions.

In his Decision, the Acting Regional Administrator 
denied your motion to dismiss the petitions herein. Your 
motion to dismiss was based upon your assertion that the 
Petitioner, the National Treasury Employees Union, lacked 
standing to file the subject petitions. The Acting Regional 
Administrator determined that the question of the standing 
of the Petitionr-r herein v;ould be considered, together with 
other issues the parties may raise, in a hearing to be 
directed upon conclusion of the prescribed posting period.

You cite as authority for the filing of your request 
for review in this matter. Sections 202.2(h)(6) and 
202.6(d) of the Assistant Secretary*s Regulations. I find, 
however, that no basis exists under the Regulations for the 
filing of a request for review, under the circumstances herein, 
where review is sought of a Regional Administrator's denial 
of a motion to dismiss a petition. Thus, while Section 
202.2 (h)(6) of the Assistant Secretary*s Regulations provides 
for th(i filing of a request for review of a report and findings 
with respect to a petition to consolidate, that Section of 
the Uofjulations a}so states, in part, "Provided, however,
ITial v/here tlie Regional Administrator . . . determines . . . 
to issue a notice of hearing, no such report and findings 
need be issued and such rxtion shall not be subject to review 
by the Assistant Secretary."
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Similarly, Section 202.6(ci) of the Assistant Secretary’s 
Regulations provides for a request for reviev; only in 
situations involving the dismissal of a petition or the denial 
of an intervention. See also, in this regard, Report o n  ̂
5eci:£ion No. 8, copy attached, which states that no provision 
is made for the filing of a request for review of a Regional 
Ad:;iinistrator’ s action in denying a motion to dismiss a 

petition.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator’s denial of your motion 
to dismiss, is denied. Moreover, under the circumstances 
herein, I find that insufficient Justification exists to 
support your alternative request that a bifurcated hearing 
be held in this matter. Accordingly, your motion for a 
bifurcated hearing also is denied.

Sincerely,

- 2 -

INTERNAL REVENUE SERVICE 

Agency

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATION?

and

NATIONAL TREASURY EMPLOYEES UNION 

Petitioner

Cases Nos. 22-6484(UC) 
22-6486(UC)

DECISION AND ORDER

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

The Internal Revenue Service in both cases has moved for 
the dismissal of the petitions on the basis that the National 
Treasury Employees Union lacks standing under Section 202.1(f) 
of the Rules and Regulations of the Assistant Secretary to file 
in its own name and in its own behalf said petitions. The premise 
underlying the Motion is that the NTEU does not hold exclusive 
recognition or certification in many of the units proposed to be 
consolidated and the Agency argues that the Regulations and the 
Report and Recommendations of the Federal Labor Relations Council 
(FLRC) on the Amendment of Executive Order 11491, as amended, 
dictate that only a labor organization or labor organizations 
holding recognition or certification may petition to have their 
recognized or certified units consolidated. And since this is 
so, the NTEU may not petition since most of the units sought 
to be consolidated are not covered by a recognition or certification 
to which it is a party.

The Petitioner argues or the other hand that by past practice 
the NTEU effectively has dealt with the Agency as the representative 
of the employees in the units sought to be consolidated; it also 
avers that by resolution at national conventions, the NTEU has been 
authorized to seek consolidation; that apart from the resolutions 
NTEU has been authorized to file the petitions; and finally that 
labor policy in the Federal Sector permits the filing of a consoli­
dation petition by an International Union. 1̂ /

1/ Veterans Adninistration, FLRC No. 73A-9.
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The Agency points out that the Regional Administrator 
in the Atlanta Region dismissed a Unit Consolidation Petition 
which was filed by one local union for a consolidated unit 
which included a unit for which another local union of the 
same national union was the exclusive representative. The 
petition was dismissed because it was not jointly made, did 
not indicate the acquiescence of all labor organizations 
diling on their belialf, and the Regulations of the Assistant 
Secretary do not permit the certification of one local union 
when more than one local is involv<=id. 2/

In my opinion, the Navy exchange case decided by the 
Regional Administrator is not controlling since the decisional 
facts are different. There one local was attempting to "freeze 
out" a co-equal component of the same international. In the 
case at bar an International Union is filing a petition for 
and on behalf of its component parts. The FLRC has recommended 
in its report that the consolidation of smaller units into larger 
units should be facilitated. The Internal Revenue Service has 
read literally the language in the Regulations and Report that 
only recognized or certified labor organizations are permitted 
to file unit consolidation petitions. I must reject that premise' 
as the basis for dismissing the instant petitions ab initio 
without the direction of a hearing on all the issues, including 
authority do file. The Petitioner herein has represented that 
it has the authority, for and on behalf of its local chapters 
to file a consolidated petition. I am not prepared, nor do I 
intend to go behind the representation of the NTEU as to its 
authority. The legal question as Co whether the NTEU may 
petition in the circumstances herein may be taken up and heard, 
together with other issues the parties may raise, in a hearing 
to be directed upon conclusion of Lhe posting period.

IT IS HEREBY ORDERED that the Motion be, and it hereby is.

DENIED.

DATED: March 12, 1976
Eugene M. Levine,Acting 
Regional Administrator for 
Labor-Management Services

Philadelphia Region

i f  Nav>- ^c h a n g e . 42-3115(UC), Jan. 6, 1976, The president of Local 
Chapter 14, NTEU, wired his objection to the Consolidation Petition. 
Local Chanter 14 jointly with Local Chapter 36 is the recogiiiztid 
representative of the employees of the St. Louis District Office of 
the Agency. (The St, Louis office is one of the 63 sought to be 
consolidated.)

5-17-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  As s is t a n t  S e c r e t a r y

WASHINGTON

Mr. William A. Luster 
1011 Meadow View Drive 
Gallatin, Tennessee 37066

7 1 6

Re: Tennessee Valley Authority 
Knoxville, Tennessee 
Case No. lH-U6it3(DR)

Dear Mr. Luster:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s dismissal of the 
petition in the above-captioned case.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that dismissal of the subject petition 
is warranted, as the Tennessee Valley Authority is now excluded 
from the coverage of Executive Order IIU9I, as amended.

Accordingly, your request for review, seeking reversal of 
the Regional Administrator’s dismissal of the petition, is 
denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attach’nent
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Pebruaty 18, 1976

WilliEm A. Luetor 
1011 Meadow View lirive 
GfLLlatln, TonneDBee 37066

EEj TemidBBee Valley Authority 
Ehozvlll»9 Tezmessee 
Caae No. I+1-U6U3(DR)

Dear Mr. Lueteri

The above-captioned car3 seeklTi^ an election to determine whether ce-rv 
tain eiDplo3»'ees of Tennessee Valley Authority (TVA) no longer wish to be 
represented by an exclusive representative has been considered.

On January 30, 19T6» President l̂’ord signed Executive Order II901. That 
Order provides for the amendment of Section 3(b) of Erecutlve Order IIWI, 
as amended, by adding to the exclusions in Section 3(b), '*The Tennessee 
Valley Authority.” Therefore, Section 3(b)(6) now reads*

This Order does not apply to The Tennessee Valley Authority.

In l i ^ t  of the President's Order, no further action is warranted.

I am, therefore, dismissing the petition.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secre- 
tary, you may appeal this action by filing a request for review vdLth the 
Assistant Secretary and serving a copy upon this office and the respon­
dent. A  statement of service should accompariy the request for review.

Such request must contain a con5>lete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Laboi'-Management Relations, Attentioni Office of Federal 
Labor-l^Ianagement Lelations, U. S. Department of Labor, Washington, D. C. 
20216, not later than the close of business Maroh Ut 1976.

Sincerely,

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y  

WASHINGTON

5-17-76

Vcc. Carmen R. Delle Donne 
President, AFGE, Local 2578 
National Archives and Records Service 
Room 2E, 8th and Pennsylvania Avenue, N.W. 
Washington, D. C. 2Q1+g8

717

Re: General Services Adininistration 
National Archives and Records 

Service 
Case Ko. 22-6297(CA)

Dear I-lr. Delle Donne:

I have considered carefully your request for review 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-named case, which alleges 
violations of Sections 19(a)(1), (2) and (6) of Executive 
Order IIU9I, as amended.

In agreement with the Regional Administrator, and based 
essentially on his reasoning, I find that further proceedings 
in this matter are unwarranted. In reaching this disposition, 
it was noted particularly that the evidence establishes that 
none of the actions complained of herein occurred within 
nine months prior to July 31, 1975? the filing date of the 
subject complaint. Consequently, the complaint in this 
respect is untimely, as Section 203.2(b)(3) of the Assistant 
Secretary's Regulations requires, among other things, that 
a complaint must be filed within nine months of the occurrence 
of the alleged unfair labor practice.

Accordingly, your request for review, seeking reversal 
of the Regional Adzninistrator*s dismissal of your complaint, 
is denied.

Sincerely5

LEM R.
Assistant Regional Director 
for Labor^-Msmagement Services

Bernard Hj . DeLury 
Assistant Secretary of Labor

Attachment
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fj^iVED S t a t e s  D e p a r t m e n t  o f  l a b o r
L A U O R  M A N A G E M E N T  S I H V IC E S  A D M IN IS T R A T IO N  

R E G IO N A L  O F F IC E  

1 4 1 2 0  G A T E W A Y  D U IL O IN G  

3 S 3 S  M A R K E T  S T R E E T

rHiLAOCurniA. pa. iei04 
TCLKi'HO NC a iD -0 » 7 < ll3 4

September 17, 1975

-VINTO,

Mr. Carmen R, Delle Donne Re; General Services Administration
President National Archives and Records
American Federation of Govenunent Service

Employees, Local 2578 Case No. 22-6297(CA)
National Archives and Records Service 
National Archives Building, Room 2£
8tli and Pennsylvania Avenue, NU 
Washington, D.C. 20408 

(Cert. Mail No. 701857)

Dear Mr. Delle Donne;

The above-captioned case alleging a violation of Executive Order 
11A91, as amended, has been investigated and considered carefully. It 
does noc appear tnat turther proceedings are warranted ina.sTniich as a 
reasonable basis for the complaint has not been established.

You allege that, during the past two years, the Respondent has 
altered the staffing pattern in the Industrial and Social Branch (InNFS) 
of the National Archives by adding five professional positions, two at 
the Journeyman Level, GS-1 1 , and three above the Journeyman Level, GS-12.
These newly created positions were filled through lateral transfer and 
by hiring from the Civil Service Commission register rather than by pro­
moting employees already in the Branch. You contend that the positions 
were filled in this manner by the Respondent to prevent the four union 
officers who work in that Branch from being promoted in violation of 
19(a)(1) and (2) of the Order. You also contend that the reassignments 
in question constituted a reorganization and that the Respondent failed 
to meet and confcr with the exclusive representative on the adverse 
impact of the reorganization in violation of Section 19(a)(6) of the 
Order.

The five reassignmentG you complain of are the following:

1. On February 18, 1973, Jerry N. Hess (GS-1420-12) was 
reassigned from the Office of Presidential Libraries 
to the Industrial and riocial Branch*

2 .

3.

2.

On October 1 , 1973, Thomas Lane Moore was hired 
to fill a newly creatod (CS-1A20-11) position.

Oil April 28, 3 97A, Dcibr.i Ncwnmn (CS-1/|20-11) was 
rca«Gi{',ncd from the Social Projects Division to the

A.

5.

Industrial and Social Branch.

On June 9, 1974, Mary Jane Dowd (GS-1420-12) was 
reassigned from the Special Projects Division.

On March 27, 1975, union officers in the Industrial 
and Social Branch learned of a decision to reassign 
Charles Dewing from the Civil Archives Division to a 
newly created professional archivist position in the 
Industrial and Social Branch above the Journeyman 
Level (GS-1420-12), the reassignment to take effect 
at the beginning of the fiscal year 1976.

provides^^^^°^ 203.2(3) of the Rules and Regulations of the Assistant Secretary

"A complaint must be filed within nine (9) months 
of the occurrence of the alleged unfair labor 
pr?ctice or vrithin sixty (60) days of the ser^/ice 
of a respondent*s written final decision on the 
charging party, whichever is the shorter period 
of time."

The unfair labor practice complaint was filed on July 31. 1975 
with the LMSA Washington Area Office. *

n m o  violations alleged to have occurred on February 18
1973, October 1 , 1973, April 28, 1974 and June 9, 1974 are untimely 
because the events occurred more than nine (9) months prior to the date 
the complaint was filed.

With respect to the remaining allegation you presented no evidence

Respondent's reassignment of Charles Dewing 
from the Civil Archives Division to the Industrial and Social Branch, effective 
the beginning of fiscal year 1976, was and is to keep from promotion union 
officers who work in the Branch. You presented no evidence to show an anti- 
union or anti-union officer attitude or bias by the Respondent.

Furthermore, the evidence does not support your contention that there 
has been a reorpnization of the Branch and that the Respondent failed to meet

indiv?du!^ of the reorganization; a rea..signment of three
creation of two positions over a 2 1/2 year period does not 

constitute evidence of a reorganization.
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3.

You have not established a reasonable basis that a 19(a)(1), (2) 

or (6) violation has occurrcd.

1 am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) oP. the Rcr.ulationu of the 
Assistant Secretary, you may appeal this action by filing a rf.qucHt for 
review with the Assistant Secretary for Labor-Manar.cincnt RelaLions, 
Attention; Office of Federal Labor-Manai.>,cr.icnt Relationu, U. S. Department 
of Labor, Washington, D.C. 20216. A copy of the request for review must 
be served upon this Office and the Respondent. A statement of service 
should accompany the request for review.

Such request must contain <± complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business October 2, 1975.

U.S. \i L A b O R
O: ! xCi, OJ Mi;. i SlCREIAU'.

5-17-76

Vj:. Edward C. I'laddox 
President, Local 98?
American Federation of Government 

Employees, AFL-CIO 
P. 0. Box 1079
Warner Robins, Georgia 31093

718

Re: Warner Robins Air Logistics 
Center 

Robins Air Force Base 
Case No, U0-6798(CA)

Dear Mr. Maddox:

eth L. Evans 
Assistant Regional Director for 
Labor-rlanagement Services

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator * s dismissal 
of the complaint in the above-named case, alleging violations 
of Sections 19(a)(1), (2) and (k) of Executive Order 11^91^ 
as amended.

Ill agreement with the Regional Administrator, and based 
essentially on his reasoning, I find that further proceedings 
in this matter are unwarranted on the “basis that the subject 
complaint was filed untimely. In this regard, it is noted 
particularly that, while the Activity did not use the express 
words "final decision" in its "rejection" letter dated 
October 21, 19753 it is clear that you considered the letter 
as such, and so designated the letter as a final decision in 
paragraph i+(b) of the complaint form. Therefore, as the 
complaint in this matter, filed December 29, 1975, was not 
filed within 60 days of the Activity’s written final decision 
on the charge, in accordance with Section 203.2(b)(3) of the 
Assistant Secretary*s Regulations, I find that the complaint 
was filed untimely.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the instant 
complaint, is denied.

Sincerely,

Bernard S. DeLury 
Assistant Secretary of Labor

Attachment
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March 1 , 1976 Case No. U0-6798(CA) -  2  -

Mr. Edward C. Itoddox, President 
Local 987
American Pedoration of Government 
Bnployees, APL-CIO 

Post Office Box 1079 
Varner Robins, Georgia 31093

RE: V/amor Robins Air Logistics Center 
Robins Air Force Base, Georgia 
Case No. U0-6798(CA)

Dear Mr. Maddox3

The above-captionod case alleging violations of Section 19 of Executive 
Order IIU91, as ajnended, has been investigated and considered carefully. 
It does not appuar that further proceedings are warranted inasmuch as 
the conqplaint has not been timely filed pursuent to Section 203.2 of the 
Regulations of the Assistant Secretary.

Investigation discloses that a pre-complaint charge was filed with the 
Kespo-.dem: by your letter dated September IO, Respondent answered
the charge on October 21, 1975* by letter in which it stated that Section 
19(d^ of the Order precluded consideration of the issue in the char^, 
and in the final paragraph stated 1

^Therefore, your charge of an unfair labor practice is rejected.

You received Reapondent’s October 21 letter on October 2ht 1975.

Vhile the Respondents October 21 letter is not expressly designated as 
a final decision, the Respondent clearly Indicated its intent to reject 
the charge of an unfair labor practice. Failure to use the required 
words "final deciclon” will not extend the time for filing a complaint 
when the parties take no further action to pursue investigation after a 
stated intention to reject the charges.

miuB, in the absence of any action by Respondent wliich m i ^ t  reasonably 
be viewed as inconsistent with its unambiguous rejection of the unfair 
labor practice charge, I find that Respondent’s October 21, 1975, decision 
constituted a final decision.

Having found that the October 21, 19T5» letter constitutes a final de­
cision, inasfliuch ao the complaint was filed on December 29» 1975? 
and thus not within sixty (60) days of the final decision, the complaint 
has fedled to maet the requirements of Section 203.2(b)(2) of the Regu­
lations of the Assistant Secretary. The complaint is, therefore, untimely 

filed.

Investigation further discloses that a grievance was filed by Nedra Bradley, 
stev;ard, under agency procedures as prescribed in Air Foixje Regulation
i.^0-771. Tlio grievance appealed a repriinand given to Bradley on August 1U,
1975, The reprimand wliich gave lise to the grievance concerned Bradley’s 
alleged micooncluct on June 11, 1975» vhon ohe attempted to reach a unit 
employee on the telephone. Bradley allegedly left the phone off the hook 
for two to five minutes after slie was not allowed to speak to the employee. 
The Bradley grievance v/as processed by the Respondent's Personnel Office, 
accepted by the deciding official for adjustment in accordance with agency 
regulations, and then foiwarded to an appeals review office in Dayton,
Ohio. Bradley withdrew her grievance prior to a decision by the Dayton 
Appellate Review Office.

Complaint alleges that Bradley was interfered with, restrained, and coerced 
in violation of 19(a), (0 » (2) and (U) when she was refused to be allowed 
to represent Selma Flanders over the telephone on Jime 11, 1975* emd on 
July 31, 1975* '^hen Bradley was given a reprimand as a result of her actions 
to represent employees as an officer of complainant labor organization.

With respect to the allegation that Respondent has violated Section 19(a)
(U) of the Oi:der, that Section deals with discipline or discrimiriation 
against an employee for filing a complaint or giving testimony under the 
Order. There is no evidence that Bradley or any other employee filed a 
complaint under the Order. Piling a grievance is not filing a complaint 
under the Order; therefore, there is no reasonable basis for the 19(a)(U) 
compladnt.

With respect to the 19(a)(1) and (2) allegations, I find that the com­
plaint is barred by Section 19(d) of the Order. Bradley grieved the repri­
mand which resulted f2x>m the events of June 11, 1975* concerning the use 
of the telephone. The events of June 11, 1975, the issuance of the 
reprimand letters to Bradley are the same as the basis for the complaint. 
Issues which have been raised in a  grievance procedure may not be raised 
under both that procedure and the unfair labor practice procedure in 
Section 19. Inasmuch as the issues which are the basis for the complaint 
were raised under a grievance procedure, the matter may not be raised e.a 
an unfair labor practice.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the respoa- 
dent. A  statement of service should accompany the request for review.
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Cass Ko. I+0-6798(CA)

Such request must contain a complete l eettlng forth the facts
and reasons upon which it is baced and must be received by the Aseistant 
Secretary for Laboi^^Management Eelations, Attentioni Office of Federal 
LaboivManagement Relations, U. S, Department of Labor, Washington, D. C. 
20216, not later than the close of business March I6, 197^*

Sincerely,

/?

LEM R. BRIDGES 
Assistant Regional Director 
for LaboivManagement Services

O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y  
WASHINGTON

U.S. DEPARTMENT OF LABOR

5-20-76

7 1 9
William B. Peer, Esq.
Barr & Peer 
Suite 1002
1101 17th Street, N. W.
Washington, D. C. 20036

Re: Las Vegas Control Tbwer
Federal Aviation Administration 
Las Vegas, Nevada 
Case No. 72-5388(CA)

Dear Mr. Peer:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-named case,which alleges 
violations of Section 19(a)(1) and (5) of Executive Order 
IIU9I, as amended.

In agreement with the Regional Administrator, I find 
that there is insufficient evidence to establish a reasonable 
basis for the Section 19(a)(5) allegation contained in the 
complaint and, consequently, further proceedings on such 
allegation are unwarranted. However, with respect to the 
Section 19(a)(1) allegation, I find that a reasonable basis 
for that pcr-cioii cf the complaint exists inasmuch as, in my 
view, substantial questions of fact have been raised with 
regard to, amon^ other things, the general public's accessi­
bility to the information contained in the facility's reading 
file binder retained in the Control Tower.

Accordingly, your request for review is granted, in part, 
and the instant case is hereby remanded to the Regional 
Adminictrator, who is directed to reinstate that portion of 
the complaint alleging a violation of 19(a)(1) and, absent 
settlement, to issue a notice of hearing on such allegation.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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December 23, 1975

O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y  
WASHINGTON

U.S. DEPARTMENT OF LABOR

Wr. Darrell D. Rcazln

Vice President, Western Region
PATCO

109/3105 Edgewater Drive 
Oakland, CA 9A621

Dear Mr. Reazin:

5-20-76

Re: FAA, Lqb Vep.as Control Tower 
PATCO
Case No. 72-5383

^ e  above captioned case alleging a violation of Section 19 of Executive Order 
11491, as amended, has been Investigated and considered carefully.

It does not appear that further proceedings arc warranted inasmuch as a rea­
sonable basis for the complaint has not been established. In this regard, it 
is noted that Mr. Brubaker, in hia capacity as union representative, wrote 
a letter to activity management objecting to certain critical statements by 
management coacerning the job performance of unit employees. In defense of 
his conatitu:*nts he placed the blame for a complaint by a pilot against lo­
cal FAA operations at the feet of management. In my mind, this action is 
protected by the Order.

However, in sending a copy of his letter to the pilot and to the pilot associ­
ation in which the pilot was a member, Brubaker, in his capacity as a union 
representative, converted what arguably vas a protected act into an unprotected 
act by publicly bringins into disrepute the functions of his amployer.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.0(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary ^ d  serving a copy upon the undersigned Regional Administrator and 
^e^respondant. A statement of service should accompany the request for re-

Such request must contain a complete statement setting fottli the facts and 
reasons upon which it is based acd roust be received by the Assistant Secre­
tary f lor->tnrg<.u.'.nt Lclalicn&, U. S. Department of I.abor, 100 Const! 
tutlon Avenue, N.W., Washington, D. C. 20210, not later t U n  the .close of. 
business January 7, 1976.

Sinc^cly,

' • A 7 > ̂  \ Ti

Mr. John W. Mulholland 
Director, Contract Negotiation 

Department 
American Federation of Government 

Employees 
1325 Massachusetts Avenue, N.W. 
Washington, D. C. 20005

7 2 0

Re: Defense Mapping Agency, 
Topographic Center, 
Providence Office,
West Warwick, Rhode Island 
Case No. 31-7566(AP)

Dear Mr. Mulholland:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator's Supplemental Report 
and Findings on Grievability in the above-named case wherein 
he found that the grievance involved in this case was not on 
a matter subject to the negotiated grievance procedure.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that, as a question of interpretation 
and application of the parties' negotiated agreement exists 
with respect to whether the position of Security Specialist 
(General), GS-11, is subject to Article XXI of the agreement 
involved herein, such matter is subject to the negotiated 
grievance procedure. Further, noting the express language 
contained in the last sentence of Article XXIV, Section 12, 
of the parties' negotiated agreement and the absence of any 
evidence to the contrary, I agree with the Regional Administrator's 
conclusion that the parties did not intend to exclude from the 
negotiated grievance procedure grievances over the application 
of higher authority regulations, because such regulations were 
not cited or referenced in the agreement.

However, under all of the circumstances, I disagree with 
the Regional Administrator's ultimate conclusion that the 
grievance herein is pn a matter not covered by the negotiated 
grievance procedure. Thus, it was noted that the subject 
grievance alleged, among other things, that the promotion 
involved herein was not made "on the basis of qualification, 
merit and fitness." In my view, this allegation raises questions 
as to the application of certain sections of Article XXI (the
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Promotions article) of the negotiated agreement. Thus,
Article XXI, Section 1 provides, in part, that in making 
promotions "the Activity will utilize, to the extent possible, 
the skills and talents of its employees." In addition, the 
article sets forth a number of procedural steps to be followed 
by the Activity in making a promotion selection, including 
the minimum area of consideration,..the posting of promotion 
opportunity notices on bulletin boards, the timeliness of 
the filling of vacancies, an explanation of panel rankings, 
the use of supervisory appraisals, the effectuation of tempo­
rary promotions, employee requests for reconsideration, the 
preparation of the Selection Certificatej the review of 
promotion documents, and the utilization of Standards of Work 
Performance. Inasmuch as the grievance herein pertains to 
the merits of the promotion involved as well as promotion 
procedures and the application of certain higher authority 
regulations to such procedures, which matters are covered by 
the negotiated grievance procedure, I find that the instant 
matter is grievable and should be processed under the agreement's 
negotiated grievance procedure. Accordingly, your request for 
review, seeking reversal of the Regional Administrator's 
Supplemental Report and Findings on Grievability, is granted.

Pursuant to Section 205.12 of the Assistant Secretary's 
Regulations, the parties shall notify the Regional Administrator, 
Labor-Management Services Administration, U.S. Department of 
Labor, in writing, within 30 days from the date of this decision 
as to what steps have been taken to comply herewith. The 
Regional Administrator's address is: Room 3515, 1515 Broadway, 
New York, New York 10036, telephone (212) 399-5231.

Sincerely,

- 2 -

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

irwiTĵ j) vr.\;w\oVZi' Of LAn*R
BEFORK THE hvr? iM-C .'s'rAif: ••• -/ i.; rnr-rA::/.GE7>!;!T RF.L&TIONS

Defense Mapping Agency 
Topographic Center 
Providence Office, 
Rhode Island

Activity - Applicant

and

Local l88i|
American Federation of 
Government Employees, APL-CIO

Labor Organization

CASE NO, 31-7566 <AP)

SUPPLEMENTAL REPORTS AND FINDINGS ON GRIEVABILITY

On April 26, 197U> I issued a Report and Findings on Grievability in the instant 
case finding that the grievance was on a matter subject to the negotiated grievance 
procedure. On June l8, 191ki the decision was sustained by the Assistant Secretaiy. 
The matter was appealed to the Federal Labor Relations Council and on April 10, 1975> 
the Council set aside the findings and remanded the case to the Assistant Secretary 
for appropriate action consistent with its decision that the Assistant Secretary had 
not made the necessary determinations and had not used the proper standard for deter­
mining whether the grievance was subject to the negotiated grievance procedure.

On July 25, 1975> the Assistant Secretary remanded the case to the Assistant Regional 
Director for further processing concluding that the parties should be afforded an 
opportunity to present additional evidence and arguments concerning the following 
issues:

1. Whether the position of Security Specialist (General) is within the bargaining 
unit and, thus, is subject to Article XXI, entitled "Promotions" of the agreement.

2. Whether the subject grievance, in fact, involves the "application" of higher 
authority regulations.

3. Whether it was the intent of the parties to make grievable imder Article XXTV, 
Section 12, the application of higher authority regulations without the regula­
tions being specifically incorporated or referenced in the agreement.

The undersigned has completed the additional investigation and finds as follows:

A. With respect to item number one (l) above, the position of Security Specialist is 
within the bargaining unit; however, a dispute exists as to whether or not 
Article XXI entitled "Promotions" applies to all unit employees or solely to 
those within the "Cartographic field."

If Article XXI is interpreted to mean solely cartographic positions, the position
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9f Security Specialist would not be covered by the promotion procedures set forth 
in Article XXI. Accordingly, I reaffirm my position as set forth in the Report on 
Findings; namely, a question exists as to the interpretation of Article XXI of the 
Collective Bargaining Agreement and such question must be resolved prior to deter­
mining what promotion procedure should be followed in filling the position of 
Security Specialist. In my view, the question of the interpretation and application 
of Article XXI is a matter subject to the negotiated grievance procedure.

B. With respect to Item number three (3) above, the language of Article XXIV,
Section 12, is clear and unambiguous as it relates to the filing of grievances 
over the application of higher authority regulations. Such grievances are 
subject to the negotiated grievance procedure and there is no evidence that 
the pcirties intended otherwise. I am not persuaded by the Activity's argument 
that Section 12 clearly excluded grievances over the application of higher 
authority regulations unless they are specifically incorporated or referenced 
in the agreement, nor am I persuaded that such an agreement would be contrary 
to Section I3 of the Order.

An examination of the agreement discloses that the language of Section 12(a) of 
the Order has been incorporated into the parties agreement. The language used to 
set forth the provisions of Section 12 of Article 2U with the exception of the last 
sentence was a change recommended by a. higher headquarters. Hence, the parties 
d e a d l y  established that questions concerning the interpretation of higher authority 
regulations whether cited or otherwise incorporated or referenced in the agreement 
were precluded ftom being processed pursuant to the negotiated grievance procedure.
On the other hand, no evidence has been adduced which would form a basis to conclude 
that the parties clearly intended to preclude grievances over the application of 
higher authority regulations unless such regulations are cited or otherwise incor­
porated or referenced in the agreement.

The Activity contends that Section 13 of the Order, prior to the amendments maxie by 
E.O. 11838, specifically made non-grievable grievances over higher authority regula­
tions which were not cited nor incorporated in the agreement. A review of the 
Report and Recommendations on the Amendment of E.O. Illi91 dated June 1971 disclosed 
that the Council sought to amend the Order to provide a negotiated grievance concern­
ing matters involving only the interpretation or application of the negotiated agree­
ment and not involving matters outside the agreement.

In my view the Council did not limit the negotiated grievance procedures to matters 
specifically cited or incorporated in the agreement but merely delineated the scope 
of the negotiated grievance procedure.

Accordingly, I conclude that the failure to specifically cite, incorporate or 
reference higher authority regulations in the agreement is not a sufficient basis, 
standing alone, which woiad make such an agreement contrary to the Order as it 
existed prior to the amendments of E.O. II838.

The Federal Labor Relations Council in its explanation of the recommendation which 
led to the amendment of Section 13 of the Order stated in part; ^

The major problems which have arisen concerning the implementation of Section I3 
have centered on the meaning of the phrase "any other matters." Some agencies and 
labor organizations have sou^t a precise delineation of such "matters." This has

1/ Labor Management Relations in the Federal Service (1975) PP U5-5l«
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not been possible. Once matters covered by statutory appeal procedures have been 
Excluded from the coverage of all negotiated grievance procedures, those remaining 
' other matters" which are also excluded vary from unit to unit depending upon the 
scope of the grievance procedure negotiated in each unit and by the nature and scope 
of the remaining provisions in the negotiated agreement itself. Therefore, a general 
definition of "any other matters" which would be unifoimly applicable throughout the 
program is not possible.

Based upon the foregoing, I reject the Activity’s conclusion that the parties in­
tended solely to limit grievances over the application of higher authority regulations 
to those specifically cited, incorporated or referenced in the agreement. Moreover,
I do not agree that such a finding subjects a wide range of higher authority regula­
tions to the negotiated grievance procedure. Matters which are beyond the scope of 
bargaining would not be subject to the negotiated grievance procedure, nor would 
matters which would violate Section 12(b) of the Order or matters otherwise excluded 
per Section 11 (b) of the Order. In addition, final decision on such grievances 
would have to be consistent with applicable law, appropriate regulation of the 
Order.

Accordingly, I conclude that the parties did not intend to exclude from the 
negotiated grievance procedure, grievances over the application of those higher 
authority regulations not cited or referenced in the agreement insofar as the 
grievance deals with matters within the Activity's discretion and which affect 
working conditions of employees within the unit provided applicable clauses of the 
agreement are subject to such higher authority regulations.

With respect to item two (2) above, an analysis of the grievance as stated in the 
exclusive representative's letter of February 1, 197^; discloses that the grievance 
concerns the proper application of higher authority regulations. Specifically, the 
grievance alleges the following;

A. The*Providence Office, DMATC, in promoting Mr. Hagop Dasdaguilian to the position 
of Security Specialist Qualification Standards, CSC Handbook XII8 and FPM 335» 
Promotion and Internal Placement and agency regulations "ty failing to make the 
promotion on the basis of qualification, merit and fitness.

B. The highly qualified rating factors cited in vacancy announcement No. PVO 73-5 
were tailored to Mr. Dasdaguilian.

Grievant contends that the grievance "radiates" primarily from preselection and 
includes violations of procedures established in Article XXI of the agreement. An 
examination of Article XXI entitled Promotions discloses that it sets forth certain 
procediires to be followed in filling vax;ant positions; however, there is no section 
within Article XXI which the Activity has violated or may reasonably be considered 
to have violated which pertains to the issues set forth in the grievance. As 
stated with respect to item three (3), the application of higher authority regulations 
applicable to specific provisions of the agreement would be grievable insofar as the 
grievance concerns matters within the Activity's disc3?etion and which affect worfdLng 
conditions.

In the instant case, the aggrieved employees withdrew their applications prior to 
the selection and appsirently prior to the evaluation process maintaining that the 
evaluation methods utilized were biased, and arbitrary determinations were made in 
filling the position.

2/ Bureau of Prisons and Federal Prison Industries Inc.. Washington, B.C. and 
Council of Prison Locals, AFSE, FLRC No. Jkk--2k, Jime 10, 1975» Volume

- 3 -
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-Cn view of the evidence before me, I must conclude that the grievance does involve 
an application of higher authority regulations, however, the grievance does not 
allege nor have I been able to find any provision of the agreement which has been 
violated by the alleged failure to properly apply the disputed higher authority 
regulations.

I, therefore, conclude that the grievance is not on a matter subject to the 
negotiated grievance procedure.

Having concluded that the grievance is not subject to the negotiated grievance 
procedure, I hereby amend my Repoirt and Findings on Grievability consistent with 
my findings above.

Pursuant to Section 205.5(b) of the Assistant Secretary's Regulations, an aggrieved 
party may obtain a review of this finding and contemplated action by filing a request 
for review with the Assistant Secretary with a, copy served upon me and each of the 
parties to the proceeding and a. statement of service filed with the request for 
review.

Such request must contain a complete statement setting forth the facts and reasons 
upon which it is based and must be received by the Assistant Secretary for Labor- 
Management Relations, ARR: Office of Federal Labor-Management Relations, U. S. 
Department of Labor, Washington, D. C. 20216, not later than the close of 
l^siness,_____Hovember I3, 1975____________ •

HATED: October 29. 197'^
BENJAMIN B. NAUMOFF 

Assistant Regional Director 
Labor-Management Services

5-20-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

Mr. V^illiam Persina 
Staff Attorney
National Treasury Employees Union 
Suite 1101 - 1730 K Street, N. W. 
Washington5 D. C. 20006

7 2 1

Re: Internal Revenue Service 
National Office 
Case Mo. 22-6U69(CA)

Dear Mr. Persina:

Attach: Service Sheet

I have considered carefully your request for review 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-named case, v;hich alleges 
violations of Sections 19(a)(1), (2) and (6) of Executive 
Order 11^91, as amended.

In agreement v^ith the Regional Administrator, and based 
on his reasoning, I find that further proceedings with regard 
to the 19 (a) (2̂) allegation are unwarranted in that a reason­
able basis for such allegation has not been estaolished. 
However, contrary to the Regional Administrator, I find that 
a reasonable basis for the Section 19(a)(1) and (6) allegations 
has been established. Thus, in my vievr, the complaint herein 
raises material issues of fact and policy 'rhich can best be 
resolved on the basis of evidence adduced at a hearing.

Accordingly, your request for review seeking reversal 
of the Regional Administrator’s dismissal of the complaint 
is gianted, in part, and the case is hereby remanded to the 
Regional Administrator, who is directed to reinstate the 
comp]aint insofar as it alleges violations of Sections 
19(a)(1 ) and (6) of the Order and, absent settlement, to 
issue a notice of hearing.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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January 21, 1976

l>HII.AOEt.PHIA. PA. I» I0 4  
TSUCPHONK X IS -3 9 7 > II3 4

Mr. William E. Persina 
Assistant Counsel 
National Treasury Employees Union 
Suite 1101 - 1730 K Street, N.W, 
Washington,D.C. 20006 
(Cert. Mail No. 137954)

Dear Mr. Persina:

Re: Internal Revenue Service 
National Office 
Case No. 22-6469(CA)

In the case captioned above, your organization alleged that the 
respondent Activity had engaged in conduct violative of Sections 19(a)
(1), (2) and (6) of Executive Order 11491, as amended. These allegations 
were investigated and after carefully reviewing all material relevant 
to the case, I have decided that its further processing is not warranted 
as a reasonable basis for the complaint has not been established.

The substance of your complaint is that the National Office of the 
Internal Revenue Service issued Manual Supplement 13G-75, dated March 7,
1975 without first affording NTEU the opportunity to bargain over its 
substance, impact, and implementation. You contend that the Activity's 
conduct in issuing MS 13G-75 was violative of the Order in light of the 
previous spoken and written commitments from the IRS National Office to 
discuss with NTEU the subject matter of the issuance before making any 
final decisions on it.

The investigation revealed that the subject matter of Manual Supplement 
13G-75, the issuance which instigated the complaint, is not the same as 
those issues which the Internal Revenue Service agreed to discuss with 
NTEU. Manual Supplement 13G-75 delineated the procedures to be used in 
evaluating the qualifications of Estate Tax Attorneys who have competitive 
status and who wish to be reassigned to Appellate Conferee positions in 
the Appellate Division. The subjects which the Activity agreed to discuss 
with NTEU were the following:

(1) The creation of GS-905 Attorney positions in the Appellate 
Division;

(2) Legislative and non-legislative proposals to obtain competitive 
status for Estate Tax Attorneys; and

(3) The creation of GS-905 Attorney positions in the Employee 
 ̂ Plans/Exempt Organizations program.

Accordingly, the Activity's failure to confer with NTEU prior to 
issuing Manual Supplement 13G-75 cannot be regarded as a breach of a 

commitment.

The Activity's contention that the Issuance did not in any way 
change any of its personnel policies or practices is not persuasive, and 
I find that the Issuance did, in fact, affect a new policy in some IRS 
Districts. However, even though the issuance affected a change In a 
personnel policy, its issuance without prior notice to NTEU was not violative 
of Section 19(a)(6) of the Order as the IRS National Office, which issued 
the policy, is not a party to a national exclusive relationship with NTEU;
NTEU does not hold national consultation rights with IRS; and, the policy 
did not contravene any provisions of the parties* negotiated agreement. } J

With regard to the 19(a)(2) allegation, your complaint did not cite 
any conduct on the Activity’s part which indicated that the Activity sought 
to "encourage or discourage membership in a labor organization by discrimina­
tion in regard to hiring, tenure, promotion, or other conditions of employment.

Based on the foregoing, I am dismissing this complaint in Its entirety, 
since a reasonable basis for the complaint has not been established.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington, 
D.C. 20216. A copy of the request for review must be served upon this office 
and the Respondent. A statement of service should accompany the request for 
review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it Is based and must be received by the .Assistant 
Secretary not later than the close of business February 5, 1976.

Sincerely,

Kenneth L. Evans 
Regional Administrator for 
Labor-Management Services

1/NASA, Washington,D.C. and Lyndon B. Johnson Space Center, Houston, Texas, 
A/SLMR No. 566, and Department of the Treasury,
A/SLMR No. 550

Internal Revenue Service,
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5-20-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

722

Mr. Richard G. Remmes 
General Counsel
l^Iational Association of Government 

Employees 
285 Dorchester Avenue 
Boston, Massachusetts 0212?

Re: Defense Civil Preparedness Agency 

Region One
Maynard, Massachusetts 
Case No. 31-9693(CA)

Dear Renmes:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s dismissal of the 
complaint in the above-captioned case.

In agreement with the Regional Administrator, I find 
that there is insTifficicnt evidence to establish a reasonable 
basis for tn e Section 19(a)(2) allegation contained in the 
complaint and that, therefore, dismissal of that allegation 
is warranted. However, with'respect to the 19(a)(3) and (6) 
allegations, I find that a reasonable basis for the complaint 
has been established.

Accordingly, the request for review is granted, in part, 
and the matter is remanded to the Regional Administrator, who 
is directed to reinstate the complaint insofar as it alleges 
violations of Sections 1 9 (a)(3) and (6) of the Order, and, 
absent settlement, to issue a notice of hearing.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

U. S . D EPA RTM EN T O F  L A B O R

B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  F O R  L A B O R -M A N A G E M E N T  R E L A T IO N S  

N E W  Y O R K  R E G IO N A L  O F F IC E

Suite 3515 
1515 Broadway 

New York, New York IOO36

February 1976 In reply refer to Case No. 31-9693(CA)

Richard G. Remmes, Gener^il iise'
National Association of Government Employees 

285 Dorchester Avenue 
Boston, Massachusetts 0212?

Re; Defense Civil Preparedness 
Agency, Region One 
Maynard, I'lassachusetts

Dear Mr. Remmes;

The above captioned case alleging violation of Section 19 of 
Executive Order 111+91, as amended, has been investigated and 
considered carefully.

It does not appear that further proceedings are' warranted inas­
much as a reasonable basis for the con^laint has not been 
established.

The complaint alleges that the Respondent intentionally stalled 
contract negotiations to permit the American Federation of Govern­
ment Employees, AFL-CIO to file an RO petition seeking to repre­
sent the imit of eii5)loyees represented by the National Association 
of Government Employees, Local Union R1-8U- Further, the com­
plaint states that this intentional stalling by Respondent dis­
couraged membership in the National Association of Government 
Employees since it appeared that the National Association of 
Government Employees was ineffective in getting Respondent to ne­
gotiate. By these actions, you conclude that Respondent has vio­
lated Sections 19(a)(2)(3) and (6) of the Order, as amended.

Evidence initially submitted in support of your complaint estab­
lishes the following chronology of events:

1 .

2 .

In December 197U, contract proposals were sub­
mitted to Respondent.
On January 29, 1975, Respondent, by memo, 
directed certain persons to review the pro­
posals and provide typed comments by February
lu, 197$.
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Richard G. 
NAGE

Remmes, General Counsel
Case No. 31-9693(CA)

Richard G. 
NAGE

Remmes, General Coimsel
Case No. . 31^9693(CA)

3. On February 19, 197$> Respondent, hy memo, 
des?.gnated its negoti?^. :ng team.

i;. On ■li.j.'l. 3? K.vJ ■; subQitted another
copy of its cor- .act ';">r'Cv'als and requact-sd 
that .i'rsponden'v: â v̂is*? , Leonard Foley as 
to when Respor.j.3nT' s rep'.'ssentatives v/ould 
be available to discuss the time procedure 
for negotiations.

5. By memo dated June 30, 1975, Respondent ad­
vised its negoti:rin5 .eaa of the schedule for 
negotiations, sending a copy of the memo to 
Mr. Foley.

6. By letter dated August 15, 1975» NAGE accused 
Respondent of deliberately stalling the nego­
tiations.

Upon a request by the Boston Area Oiilce for additional evidence 
to support the complaint, you submitted a letter wherein you 
advised that Mr. Leonard Foley, President of the National Associa­
tion of Government Employees' local union, had contacted Respon­
dent's Administrative Officer at lo-.at once a week during the 
period December 197U to March 197i » concerning the progress of 
negotiations and contacted the Administrative Officer approximate­
ly five times during the period Mar?h 1975 to Jime 30, 1975» 
concerning negotiations. In addition, Mr. Martin Williamson, NAGE 
National Representative, had at least two telephone conversations 
with Respondent's Regional Director during the period December 
I97U to March 1975? concerning the progress or lack of progress 
of negotiations and <x similar conversation on May 26, 1975 which 
was confirmed by a letter dated July 1,-1975 addressed to Respon­
dent's Regional Director.

An examination of the July 1, 1975 letter discloses 221 allegation 
that Respondent had promised on May 26, 1975 to begin negotiations 
within two weeks; however, as of July 1, 1975» Respondent had not 
even suMitted counterproposals or proposals. The letter concludes 
with the following statements;

"We would appreciate 
negotiations."

any action that will start

"Thank you for your cooperation."

By letter dated July 11, 1975> Respondent's Regional Director re­
plied to the July 1, 1975 letter advising that the proposed dates 
to start negotiations had been forv/arded to the local President

-  2 -

who had forwarded them to Mr. Williamson for approval. The letter 
advised, that any additional information sho\ild be requested di­
rectly from the Administrative Officer or the President of the 
NAGE Local Union.

Evidence adduced discloses NAG^ Local Rl-8i| and Respondent had 
entered into a collective agreement effective September

1569 whi.', i-;-. leers . -_:j. ..-.c-d 011 Septembar ii, 1971- By 
lotter dated J'JL'ie ;'l, 197", 's nev/ Personnel Manager
introduced hic'self to the chen President of Local R1-81+, noted that ' 
the aforementioned agreement had terminated and solicited from the 
local any plans it had to continue an agreement. No evidence has 
been adduced tb^.t representativeof the local or NAGE, prior to 
December 197U> niade any affirmative response to the letter of 
June 21, 1972.

Although there is some dispute as xo the exact nature of the re­
quests to bargain made by or on behalf of NAGE Local RI-8I1. subse­
quent to submission of its initial proposals, I am not persuaded 
that Respondent's actions con.=;titrt-d an intentional delay in order 
to permit a rival labor organization time to obtain a sufficient 
showing of interest to file a representation petition nor do I view 
Respondent's actions as exhibiting bad faith or constituting dilatory 
tacti:

In this respect, I note that Re:ipondent, by memorandum dated 
June established a schedule for negotiations \riiereby it
would its contract proposals to the exclusive representative
on August 1, 1975 and on Augast 15, 1975 > Respo^ent would meet 
with union officials to discuss dates of pre-negotiation and nego­
tiation meeting. A copy of this memorandum was served upon the 
Presideiit 6f NAGE Local R1-8U. Although Martin Williamson, NAGE 
National Representative, by letter dated July 1, 1975 protested 
the delay in negotiations to Respondent's Regional Director, there 
were no requests for negotiations or protests concerning the nego­
tiation schedule established by Respondent subsequent to the 
July 1, 1975 letter and prior to the filing of the pre-con5)laint 
charge.i/ Moreover, the failure on the part of representatives of 
NAGE Local RI-8I4. or NAGE to take any affirmative action subsequent 
to the July 11, 1975 letter from Respondent's Regional Director 
convinces me that there were no objections to the schedule for 
negotiations.

^  It. is apparent from the'contents of the July 1, I975 letter that 
Williamson was unav/are of the negotiation schedule established 
by Respondent on June 30, 1975*

- 3 -
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Bichaxd G. Reimes, Genereil Counsel 
KAGE_______________ Case No. 3i-9693(CA)

The representation petition involved was filed on August 13, 1975 
by the American Federation of Government EcDployees, Case No. 
31-9582(R0).

Based on the Co regoing con.sidering the fact that
no i2-itings for negotiaT i h?ld prior to the filing of
the :^etition, I  conclivie ' s action did not consti­
tute a delioerata s~3 r.e co tii-ic 'r .s  in order to allov;
another union to petition for an e'.vCoion. E\”en if -che schedule 
for negotiations had been adhere 'i io , th'e petition v;ould have been 
filed prior to any binding agreerrient. No negotiation meeting was 
scheduled prior to the filing o f .3 petition. No evidence has 
been adduced that Complainant’s representatives s o u ^ t  to change 
the schedule proposed by Respondc-nt or in any other way objected 
to it. There is no evidence that Respondent was aware of the 
APSE petition prior to its filing.

Moreover, considering the psst historj»- of events and the fact that 
the actions of the represer.^.atives of NAG3 Local Rl-81; ai^d NAGE 
did not exhibit any sense of urgency, I conclude that there is no 
evidence which would form r reasonable basis to conclude that 
Respondent’s representati v jnally stalled negotiations in
order to demonstrate that NAGE was effective in getting Respon­
dent to negotiate.

As the Conj^i^inant in this matter, the NAGE bears the burden of 
proof at all stages of the proceeding regarding matters alleged 
in its complaint. For the reasons set forth above, I jfind that 
the NAGE has not borne its burden of proving the existence of a 
reasonable basis for its complaint that the Respondent Activity 
violated Section 19(a)(2)(3) and (6) of the Order.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for re­
view with the Assistant Secretary and serving a copy upon this 
office and the Respondent. A statement of service should accom­
pany the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon v/hich it is based and mu.st be received

- h -

Richard G- Remmes, Gerieral Counsel 
NAGE__________________________________ Case No. ^1-Q693(CA)

by the Assistant Secretary for Labor-Management Relations, 
ATTN: Office of Federal Labor-Management Relations, U. S. 
Department of Labor, Washington, D.C. 20216, not later than 
the close of business February 20, 1976.

BEHJAMIN B. NADMOFP , /
Regional Administrator 
New York Region

CC; John W. McDonald, Administrator
Fiscal & Material Services Division 
Defense Civil Preparedness igency. Region One 
Federal Regional Center 
Maynard, Massachusetts 0175U

Walter J. Flaherty, Jr., National Representative 
American Federation of Govt. Employees, AFL-CIO 
512 Gallivan Boulevard 
Dorchester, Massachusetts 0212h

Allan R. Zenowitz, Regional Director 
Defense Civil Prepsiredness Agency, Region One 
Federal Regional Center 
Maynard, Massachusetts 01754

Leonard Foley, President 
NAGE, Local RI-8I1 
131 Cedar Street 
Braintree, Mass. 02181+

- 5 -
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U.S. D E P A R T M E N T  O F  L A B O R
O F F IC E  OF T H E  A S S IS T A N T  SEC R ET A R Y

W A S H IN G T O N

5-20-76
Mr, Carmen R. Lelle Donne 
President, Local 25?8 
American Federation of Government 

Employees 
National Archives Building 
Room Z-E
Washington, D. C. 20U08

723

Re: National Archives and Records Service 
Case No. 22- 6^U7(CA)

Dear Mr. Delle Donne:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator * s dismissal of the 
complaint in the ahove-captioned case, which alleges "violations 
of Sections 19(a)(1) and (6) of Executive Order 11^91, as 
amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that a reasonable basis for the 
instant complaint has not been established and, consequently, 
further proceedings in this matter are unwarranted.

Accordingly, and noting that allegations raised for the 
first time in your reques-i: for review (i.e., that management 
demonstrated bad faith by: submitting incorrect staffing 
patterns to G.S.A., refusing to allow the Director of the 
Records Declassification Division to participate in negotiations, 
ajid harassing unit personnel), will not be considered by the 
Assistant Secretary at the request for review stage of a 
proceeding (see Report on R'aling of the Assistant Secretary 
Report V.Oc h6, copy attached), your request for review, seeking 
reversal of the Regional Administrator's dismissal of the 
complaint, is denied.

Sincerely,

-ornard E. DeLury 
A.'i£i:--cr.nt Secretary of Ls'cc.

Attachment: r

LABOR M ANAGEM ENT S E R V tcLS  A D M IN IS T R A T IO N  

R EG IO NAL O FFIC E  
14120  GATEW AY O U ll.D IN G  

3 5 3 S  MARKET STREET

U NITED STATES DEPARTMENT OF LABOf^

(CERTIFIED MAIL NO. 701941)

jMarch 9, 1976

Mr. Carmen R. Delle Donne Re; National Archives and Records
President, Local 2578 Service
American Federation of Government Case No. 22-06447(CA)

Employees 
National Archives Building 
Room ZE
Washington, D.C. 20408 

Dear Mr. Delle Donne;

The above-captioned case alleging ^ violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted.

You allege that the National Archives and Records Service violated 
Sections 19(a)(1) and (6) of the Executive Order by failing to meet and 
confer in good faith with you prior to. submitting a proposed reorganization 
to higher Agency officials for their review and approval. You further allege 
that the Respondent refused to meet and confer with you on the adverse impact 
and implementation of the reorganization by letter dated August 18, 1975.
Further you allege the Respondent employed deceit and less than good faith 
bargaining when it furnished the union a copy of a staffing pattern as of 
June 13, 1975 which differed from the copy actually posted in the branch.
In addition, you allege that at a September 10, 1975 negotiation meeting 
the managoraent team advised you that they did not have responsibility for 
]the decision to stafJ; the branch with Archivists and they did not have 
authority to change or influence the decision. Finally, you allege that 
the Respondent iinpleiaen( t'd the reorgnnizat ion on Octobc 1, 1975 before 
negotiations with th'* union had be(Mi coiiciudod.

Tlic investigation revealed LhaL on August 7, 1975 you were informed 
by the Respondent of its pJans to reorganize the Records Declassification 
Division. On August 22, 1975, you filed an unfair labor practice charge re­
garding the Activity's alleged failure to negotiate with you regarding the 
formulation of the reorganization and the impact upon the unit employees of 
changes in staffing patterns and the procedures to be used in the implementation
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of Llie reorganization. On September 9, 1975, the Respondent replied to the 
charge and offered to meet with you in order to resolve nny misunderstanding 
that you might have concerning its alle;-ed failure to meet and confer with 
you. lleetings were held on September 10 and 11, 1975. On Soptembor 18,
1975, the Respondent furnl.shed the union with copies of staffing patterns 
that had been posted in tlie Division over a period of several months. On 
September 24, 1975, the Responiient notified you of its willingness to con­
tinue negotiations and unless you rer.ponded by the close of business on 
September 25, 1975 it would assume t)>e negotiations over the reorganization 

been concluded to the mutual satisfaction of both parties. You responded 
on the same date and indicated you needed more time "probably within ten days". 
Un September 25, 1975 the Respondent notified you that ten days was unaccept­
able because it would unduly inhibit managements performance of its mission. 
Respondent proposed to meet with you at 10:00 A.M. on September 29, 1975, 
Indicating this to be a reasonable compromise. The evidence submitted 
indicates that you neither responded nor proposed an alternate date nor 
appeared for the meeting. Thus, it appears that you v;aivcd your right to 
further negotiations. As to the allegation that the Respondent failed to 
negotiate with you during the formulntion of.the reorganization plan, precedent 
decision of the Assistant Secretary has held that the decision to reorganize 
is excluded from the obligation to bargain by virtue of Section 11(b) and 12(b) 
of the Executive Order. However, an exclusive representative may request and 
should be afforded the opportunity to negotiate over impact and implementation 
procedures

With respect to your allegation that management refused to meet and 
confer on the adverse impact and implementation by letter dated August 19,
1975, evidence submitted indicates that this was in response to your letter 
to Respondent dated August 18, 1975 in which your allegations raised Issues 
reserved no management by Sections 11(b) and 12(b) of the Order.

Concerning your allegation that management employed deceit in 
furnishing you a copy of a staffing plan as of June 13, 1975 which differed 
from the one actually posted in the Division; the staffing pattern was 
discussed in the September 10 and 11 meetings with management and further, 
you presented no evidence to show that you ever asked the Activity for an 
explanation in this connection.

As to the romaining allegation, i.e., that at the September 10, 1975 
negotiation meeting the management team advised the union that it did not have 
responsibility for the decision to staff the branch with Archivists and it did

not have authority to change or influence the decision, as indicated above 
the Activity had no obligation to negotiate these matters which are reserved 
to management by virtue of Sections 11(b) and 12(b) of the Order.

Accordingly, for the reasons stated above, and on the grounds that 
a reasonable basis for the complaint has not been established, I am dismissing 

the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington, 
D.C. 20216. A copy of the request for review must be served upon this office 
and the Respondent. A statement of service should accompany this request for 

review.

Such request must contain complete statement setting forth the 
facts and reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of business March 24, 1976.

Sincerely,

Kenneth L. Evans 
Regional Administrator

rcT Labor-Management Services

Federal Railroad Administration. A/SLMR 418
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U.S. D E P A R T M E N T  O F  L A B O R
O F F IC E  O F  T H E  A S S IS T A N T  S E C R E T A R Y

W A S H IN G T O N

March 3, 1976

6-17-76

Leo A. Lyons, Sr.
President, Local 5^
American Federation of Governmer 

Employees, AFL-CIO 
P. 0. Box IU86 
ForfBenning, Georgia 3190p

724

Re: U. S. Army Infantry Center 
Fort Benning, Georgia 
Case No. U0-6773(CA) 

and
U. S. Army Civilian Appellate 
Review Office 
Atlanta, Georgia 
Cass No. UG-677^(CA)

Dear Mr. Lyons:

I have considered carefully your reauests for review 
seeking reversal of the Regional Administrator's dismissal 
of 'che complaints in the above-captioned cases alleging 
violations of Section 19(a)(1) and (6) of Executive Order 
11-91, as amended.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that a reasonable basis for 
tne instan^: complaints has not been established and, conse­
quently, further proceedings in this matter are unwarranted.

Accordingly, your requests for review, seeking reversal 
of the Regional Adrrdnistrator’s dismissal of the subject 
complaints, is denied.

Sincerely,

Bernard S. DeLury 
Assistant Secretary of Labor

Mr. Loo A. Lyons, Sr.
Precidont, Local 5i|
Ajnorican Federation of Govemmont 
Employees, AJfI/-CIO 

Poet Office Box 1l;86 
Fort Benning, Georgia 3190^

REj U. S, knny Infantry Center 
Fort Benning, Georgia 
Case Noj ]^0-6773(ca)

Deor Mr. Lyons:

The abovo-captioned case alleging a violation of Executive Order 11li91, 
as amended, has been investigated and conaidered carefully. It does not 
appear that further procaedlngB are warranted inasmuch aa a reasonable 
oasis for the coiiqplaint has not been established.

Inveati^tion dj.aclosoa tliat on April 22, 1975, Angolo Conte, a superw 
visor of l.oapondcnt, filed a grievance concerning a letter of reprimand 
he had received. Conte designp.ted you eo his ropreoentativo. Conte's 
job was lator abolished and effective July 7. 1975, he boceme a momber 
of the bargauiiiifi unit. Eespondeiit denied Conte's request to be repre- 
sents.J by you on the (jround that the action being grieved was based on 
matters related %o Conto's recponaibllltioo aa a. supervisor and that 
representation by you vrauld constitute a conflict of Interest 
as Conte supervised omployees who are in the unit represented by you. 
Conte then filoa another grievancu with Respondent on July 1975, 
br.God on Kespondent's denial of his request to bo represented by you. 

dure being procossod under the agency grievance proce-

A u ^ s t  26, 1975, an Investigatory proceeding was scheduled to be con-
^  Appellate Rovlevr

Office (UoACAiiOJ in oonnoction with appeal of the grievance filed by 
Conte on April ,2, 19/5, You, Conte, Jo)in C. Royer, Conte’s designated 
altei-ruate rcpreccntativo, ajid Eegis E. Blair, Business Agent of Cora- 
plainruit appe^-ed at the Civiliaax Personnel Office where Interviews 
were to take place. Tlio USACATO representative informed you that you 

ri»+ fixlevance appeal stating that It had

Attacliment
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llie complaint alleges violation of Sections 19(^-)(0 (^) ^7 Respondent'b 
denying you and Blair the right to represent Conte or to be present during 
the investigatory hearing*

The only section of the Executive Order which could arguaJbly create the 
right alleged to be infringed, that is the r i ^ t  to represont Conte in 
the agoncy’B grievance proceeding, is Section 7(d)(l). That Section states 
in part:

Recognition of a labor organization does not preclude an 
employee, regardless of whether he is in a unit of exclusive 
reco^iition, from exercising grievance or appellate r i ^ t s  
established by law or regulation, or from choosing his own 
representative in a grievance or appellate action . . .

Tliis section merely precludes certain conduct by an agency* It does not 
establish a right of an employee in a grievance matter to have a repre­
sentative of his choice. It simply disavows taking awr^v certain rights 
that may be conferred elsewhere by law or regulation* Failure to grant 
privileges under Section 7(d)(l) would not give rise to an unfair labor 
practice complaint* Therefore, even if Respondent refused to permit Conte 
to be represented by you as his personal representative in the agency's 
grievance proceeding or by you as o union representative, such refusal 
would not constitute a violation of Section 19 of the Order*

Moreover, I find that the complaint is barred by Section 19(d) of the Order. 
Conte filed a grievance on July 3, 1975» on the issue of fiis right to be 
represented by you, the representative of his choice. Conte’s grievance 
is being processed under the agency's grievance and appeals system. Issues 
which have been raised in a grievance procedure may not be raised under 
both tliat proced\ire and the unfair labor practice procedure in Section 19 • 
Inasmuch as the issue which is the basis for the complaint was raised under 
a grievance procedure, the matter may not be raised as an unfair labor 
praxjtice.

With respect to any r i ^ t  the exclusive representative has to be present 
at formal discussions within the meaning of Section 10(e), the complaint 
alleges that you v;ero denied the r i ^ t  to be present du-^ing the. investiga­
tory hearing on Augurjt 26, There is no allegation in the pre-comploint 
charge t}iat the exclusive representative should have been given the oppor­
tunity to bo represented at the August 26 proceedings. In the absence of 
an allegation in a pre-complaint charge that the exclusive representative was 
denied the opportuiiity to be represented at a formal discussion, I deem 
that that icsue is not before me. Therefore, I shall ma]:e no finding as 
to whether the August 26, 1975» proceeding was formal discussion within 
the meaning of Section 10(e) or whether there is a reasonable basis for 
complaint that Respondent refused to permit the exclusive representative 
to be represented at the proceedings.

l /  See Internal Revenue Service. Chicot District, A/STjMR No. 279■

I an, therefore, difimissing the oonrplaint in its entirety.

PuTBuant to Section 203.8(c) of the Hegolations of the Assistant Secre- 
tazy, you may appeal this action by fdlling a request for review with the 
Assistant Secretary and serving a copy upon this office and the respon­
dent. A  statement of service should accompany the request for review*

Such req[aest must contain a complete statement setting forth the facts 
and reasons ui>on which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attontioni Office of yederal 
Labor-Management Relations, TJ. S. Department of Labor, Washington, 3). C. 
20216, not later than the-close of business Karoh 18, 1976.

Sincerely,

im  R r W L D G ^ ^
Assistant Regional Director 
for Labor-Management Services
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6-17-76

U.S. DEPARTMENT OF LABOR
O rnCE OF THE SECRETARY

WASHINGTON

Mr. George Tilton 
Associate General Counsel 
National Federation of Federal 

Employees 
1016 16th Street, N. W. 
Wasliington, D. C. 20036

Re:

725

Illinois National Guard 
Springfield, Illinois 
Case No. 50-1308i (GA)

Dear I4r. Tilton:

I have considered carefully your request for review 
seeking reversal of the Acting Regional Administrator’s 
dismissal of the instant complaint -alleging a violation of 
Section 19(a)(1) and (6) of Executive Order IIU9I, as 
amended.

Under all of the circumstances, I find, in agreement 
with the Acting Regional Aaministrator, that a reasonable 
basis for the complaint has not ceen established and that, 
therefore, further proceedings in this matter are unwarranted. 
Thus, I find no evidence to support your contention that the 
c^uartering of elephants in the Chicago Avenue A mory without 
prior consultation resulted in a change of working conditions 
among unit employees. In this regard, I note particularly 
that the evidence establishes that there exists a past 
practice of quartering elephants in the Annory, a fact you 
do not dispute, and that you have presented no evidence, 
other than your allegation, to establish that a statement 
was made by the Adjutant General in June 197^, that the Armory 
would no longer be used for that purpose.

Accordingly, and noting particularly that Section 
203.6 (e) of the Assistant Secretary’s Regulations provides 
that the Complainant bears the burden of proof at all stages 
of an unfair labor practice prcceeding, your request for 
review seeking reversal of the Acting Regional Administrator’s 
dismissal of your complaint, is denied.

Sincerely,

Bernard E. DeLurj'' 
A::sistant Secretary of Labor

UNITED STATES DEPARTMENT OF LABOR 
BEPORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CHICAGO REGION

DEPARTMENT O F  DEFENSE, 
ILLINOIS NATIONAL GUARD, 
SPRINGFIELD, ILLINOIS,

Respondent

and Case No. 5 0 -13081(CA)

Attachment

LOCAL 1655, NATIONAL FEDERATION 
OF FEDERAL EMPLOYEES,

Complainant

The Complaint in the above-captioned case was filed on September 26 
1975, in the Office of the Chicago Area Administrator. it alleges a 
violation of Sections 19(a)(1) and (6) of Executive Order 11491, as 
.-Amendod. The Complaint has been investigated and considered carefully. 
It appears that further proceedings are not warranted, inasmuch as a 
reasonable basis for the Complaint has not been established, an d  I shall 
therefore dismiss the Complaint in this case.

It is alleged that the Respondent violated Section 19(a)(1) and (6) 
of the Order by its failing to properly consult and confer with the 
Complainant relative to the stabling of four elephants in the Chicago 
Av/enue Armory. It is argued that the stabling of these elephants, in a 
building occupied by employees of the Respondent who are represented by 
the Complainant, resulted in a change of working conditions and had an 
.adverse impact on the quality of the environment. It is further allegec 
that the decision by the Respondent to stable the elephants was made 
notwithstanding a previous statement to the Complainant that the Armory 
would not be used for this purpose.

Investigation reveals that the initial charge in this matter was 
made on March 19, 1975, in a letter to the Adjutant General of the 
State of Illinois. The crux of the charge is the failure of Activity 
management to have consulted and conferred with the Complainant prior to 
the stabling of the elephants, which occurred in the first three weeks 
of March 1975.

It is the Resp o n d e n t’s position that the practice of contracting 
for the civilian use of Armories and, more specifically, contracting 
■with the organization which quarters their elephants in the Chicago Aven 
lie Armory during the period the circus is being held for the benefit 
of crippled children, has continued for a good many years, and is not 
a new condition that would require prior negotiation. The Respondent 
denies having made any statement regarding the stabling of elephants at 
the Armory.
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The charge in this case was filed in March 1975, The Res,>ondent 
replied initially that it did not feel the issue of stabling elephants 
in the Armory was <x proper or appropriate subject of negotiation, as 
the Governor of the State of Illinois is responsible for the utilizatior 
of armories within the State, and therefore the Respondent is absolved 
from responsibility with regard to the civilian use of the armories' 
space. While I cannot agree that management can escape its responsibil­
ities whenever conditions in a work area impact upon unit employees,
I need not reach that issue here. Regardless of its feelings with regai 
to the obligation to negotiate in this case, the Respondent did agree 
to meet, and in fact met, with the Complainant on August 20, 1975, to 
discuss the stabling of elephants in the Armory herein. It also, in 
response to the Complaint herein filed, proclaims its continued v/illing- 
ness to meet on the issue further. Whether there was an obligation to 
negotiate prior to the actual stabling of the elephants in March 1975 
I need not reach. The Complainant, perhaps rightfully thinking Inat r,uc 
stabling would not again take place in 1975, did complain of such stab­
ling as soon as it began. At that point the elephants were thore; dis­
cussion or negotiation with regard to what should or shall be done in 
the future was the subject of discussion in August, and the chance to 
discuss the problem further is presumably still available to the Complai 
ant. I cannot decide, nor am I called upon to do so, whether the August 
discussions were meaningful. I an asked to decide whether the lack of 
prior notification and/or negotiations in early 1975 violates the'Order. 
Even if I were to find that such violates the Order, the remedy would be 
to order management not to make such a decision for the future without 
notice and negotiation, which I find has already taken place. I there­
fore see no reason for making such a finding, and shall dismiss the 
allegations of the Complaint. In these circumstances, I also find that 
it is unnecessary to determine whether management in fact stated it 
would not stable elephants in the Armory again, a determination that in 
any event could only be made after benefit of record testimony.

Having considered carefully all the facts and circumstances in this 
case, including the charge, the Complaint and all that is set forth 
hereinabove, the Complaint in this case is hereby dismissed in its 
entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, the Complainant may appeal this action by filing a request 
for review with the Assistant Secretary and serving a copy upon this 
Office and the Respondent. A statement of service should accompany the 

request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the

- 2 -
Assistant Secretary for. Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, LMSA, 
200 Constitution Avenue, N. W,, Washington, D. C. 20216, not later than 
the close of business February 27, 1976.

-  3 -

Dated at Chicago, Illinois, this 12th day of 1976.

S t ^ h e n  F . ^ ^ r o u t e k  
Acting Regional Administrator 
U« S. Department of Labor, LMSA 
Federal Building, Room 1033B 
230 South Dearborn Street 
Chicago, Illinois 60604
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6-17-76

I4r. Gregory V. Powell
Assistap-t Counsel
National Treasury Employees Union
Suite 1101
1730 K Street, N. W.
Washington, D. C. 20006

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h l  S l c r e t a r y

WASHhNGTON

726

Re: Internal Revenue Service
National Office, Brookhaven 
Service Center, Chaaiblee 
Service Center, Chicago 
District Office 
Case Ko. 22-650!* (CA)

Dear Mr. Powell:

I have considered carefully your request for review 
seeking reversal of the Acting Regional Administrator’s 
disiTiissal of the complaint filed in the ahove-named case 
alleging violations of Section 19(a)(1) and (6) of Executive 
Order 11^91? 'is amended.

Under all of the circumstances, and contrary to the 
Acting Regional Administrator, I find that the instant 
complaint raises suostantial issues of fact and policy which 
warrant a hearing.

Accordingly, and as, in my view, the complaint herein 
was properly filed in accordance with the Assistant Secretary's 
Regulations, your request for review is granted and the 
instant case is remanded to the Regional Administrator who is 
directed to reinstate -che complaint and, absent settlement, 
to issue a notice of hearing.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

v j m v t e d  S t a t e s  d e p a r t m e n t  l a b o r

LABOR M A N A G tM C N I ?•» M V IC tS  A D M IN IS T R A T IO N  

nE G IO N A L O FFICK  
1 4 120  g a t e w a y  b u i l d i n g  

3 3 3 3  MARKET STREET

February 20, 1976 PH ILAO eLP H IA . PA. 
HELCPHONC 2 IB - 9 * ;

Mr. Robert M. Tobias 
General Counsel
National Treasury Employees Union 
Suite 1101 - 1730 K Street, N.W. 
Washington, D.C. 20006 
(Cert. Mall No. 782002)

Re: Internal Revenue Service,
National Office, Brookhaven 
Service Center, Chamblee 
Service Center, Chicago 
District Office 
Case No. 22-6504(CA)

Dear Mr. Tobias:

The above-captioned case alle^jing « violation of Section 19 
of Executive Order 11A91, as amended, has been investigated and con­
sidered carefully. It does not appear that further proceedings are 
warranted.

You alleged that during March 1975, the Respondents refused 
to permit eight employees to be represented by the National Treasury 
Employees Union (NTI'U) while they were being questioned by InLernal 
Revenue Service (IKS) inspectors. Tlie inspectors from the IRS Inspection 
Service interviewed eight IRS employees: Russell Buttereit, Thomas E. 
Verrault, Donald L. Disier, Vvendy Brewer, Gussi Martin, Ferrolene Jones, 
Jacquelyn Thurmond and Noble Freeman, Jr.

It is clear that the inspectors who questioned the employees 
acted at the direction of the Regional Inspectors rather than at the 
direction of the District Director or Service Center Directors, w)»o 
are Respondents in this complaint. Accordingly, I am dismissing the 
19(a)(1) and (6) allegation against the Directors of the Brookhaven 
Service Center, Chamblee Service Center and Chicago District Office.

With respect to the nllej^ation that the Commissioner of the 
IRS violaLed Section 19(a)(0) of the Order, I find that although the 
inspectors were acting in accordance with IRS National policy, the Nation«.l 
Office is not a party to the bargaining relationship with NTEU. Therefore, 
there is no basis for finding a violation of Section 19(a)(6) of the 
Order. For that reason, I am dismissing that aspect of the complaint. 1 /

1 / NASA, Washington,D.C. and Lyndon B. Johnson Space Center, Houston, 
Texas, A/SLMR No. 566.
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With respect to the remainder of this complaint, it is clear 
that you take issue with the decision of the Assistant Secretary 
in Texas Air National Cnnrd. (TANG). A/SLMR No. 336, that an employee 
is not entitled to a representative at an investigatory interview until 
a grievance has been filed. You argue essentially that the Supreme 
Court issued two decisions subsequent to Texas Air National Guard, 
n^lmely NLRB v. J. Weingarten, Inc., 95 S. Ct. 959 (1975) and IlT^U v . 
Quality Mfg. Co. 95 S.Ct. 972 (1975), which appeared to indicate that 
employees have a right to representation at an Investigatory interview. 
Your argument is that the Assistant Secretary should modify the TANG 
decision in light of the Supreme Court decisions. 2/

In the TANG decision, the Assist;<nt Secretary found that certain 
"counselling sessions" were not formal discussions within the meaning 
of Section 19(e) where (1) the discussions did not involve the processing 
of a grievance; (2) did not involve general working conditions; (3) con­
cerned the alleged shortcomings of a particular employee, and (4) had no 
wider ramifications than being limited discussions at a particular time 
with an individual employee concerning particular incidents pertaining to 
him. The TANG decision is on point with regard to the interviews of 
employees Buttereit, Verrault and Disier. The other fLve employees, 
however, were questioned not about their own conduct but about tlie conduct 
of fellow employees. The decision of the Assistant Secretary in Federal 
Aviation Administration,Las Vegas Air Traffic Control Tower, Las Vegas, 
Nevada, A/SLMR No. A29 is more directly on point, 4/ and 1 find it 
controlling. The Assistant Secretary and the Federal Labor Relations 
Council has already spoken on the Issues arising from this complaint.
I am bound by those decisions. Whether Weingarten o.r Quality should 
modify the position of the Assistant Secretary or Council is not for me 
to decide and I shall not do so.

Office of Federal Labor-Manageraent Relations, U.S. Department of 
Labor, Washington, D.C. 20216. A copy of the request for review 

must be served upon this office and the Respondent. A statement of 
service should accompany the request for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received 
by the Assistant Secretary not later than close business March 8, 1976.

Sincerely,

Frank P. Willette
Acting Regional Administrator
for Labor-Management Services

Accordingly, for the reasons stated above and on th e grounds that 
a reasonable basis for the complaint has not been established, I am 
dismissing said complaint in its entirety.

Pursuant to Section 203.8(c> of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary for Labor-Management Relations, Attention:

2̂ / The Federal Labor Relations Council is presently reviewing as a major 
policy issue whether nn employee has a right to representation at an 
investigatory interview.

V  Like the facility Review Board in the FAA case, the inspectors were 
not authorized to and did not, in fact, recommend disciplinary action 
although the facts developed might be used as a basis for disciplinary 
action.

V  See also. Internal Revenue Service, Washington,D.C., FLRC 74A-23.
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U.S. D E P A R T M E N T  O F  L A B O R
O F F IC E  O F  T H E  A S S IS T A N T  S E C R E T A R Y

W A S H IN G T O N

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

6-17-76

Mr. James B. Rhoads 
Archivist of the United States 
National Archives and Records Service 
8th & Pennsylvania Avenue, N. V7. 
Washington, D. C. 20U08

727

Re: National Archives and Records 
Service

General. Services Administration 
Washington, D. C.
Case’No. 22-6290(AP)

Dear Mr. Rhoads:

This is in connection with your request for clarification 
of the Assistant Secretary's ruling on the request for review 
filed in the above-named case.

In the subject ruling, it was found that the instant 
application was procedurally defective because it was filed 
untimely. In addition, it was noted that the invoking of 
arbitration in the matter appeared to be inconsistent with 
the terms of the parties’ negotiated agreement. In reaching 
the disposition herein, the merits of the application were 
not considered. Consequently, no finding was made as to the 
arbitrability of the cited sections of the negotiated agreement.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

NATIONAL ARCHIVES AND RECORDS SERVICE 
GENERAL SERVICES ADMINISTRATION

Activity/Applicant

and Case No. 22-6290(AP)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO, LOCAL 2578

Respondent/Labor Organization

REPORT AND FINDINGS 
ON

GRIEVABILITY OR ARBITRABILITY

Upon an Application for Decision on Grievability or Arbitrability 
having been filed in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed his investigation and 
finds as follows:

On December 26, 1974, the Union filed a grievance alleging, in 
summary, that management’s cancellation of a vacant Supervisory Archivist 
Branch Chief Position on November 28, 1974, and redefining it as a Supervisory 
Publications Sales Specialist and transferring it to the excepted service and 
filling it noncompetitively with someone who had not applied for the original 
posting violated Article II, Article IV, Section 1(b) and Article XVI, Section 1 
of the Agreement because there was no proper cancellation of the initial vacancy; 
because the Local was not consulted; because the job description changes were 
not real, because qualified applicants were present; and because such change- 
overs tend to preselection.

By letter dated April 16, 1975, the Activity took the position that 
Article II of the Agreement was not grievable, that the matter was not griev- 
able under Article XVI, Section 1, because position description changes are not 
grievable, however, it agreed that the matter was grievable under Article XVI, 
Section 2.

An arbitrator was selected to hear the grievance and the hearing 
was scheduled for July 24, 1975.

Before the arbitration hearing opened, the Activity advised the 
arbitrator that its position was that the matter was not grievable under the 
negotiated grievance procedure and that it had filed an Application for Decision 
on Grievability or Arbitrability with the Assistant Secretary for Labor-Management 
Relations.
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The relevant agreement provisions are as follows:

ARTICLE II: EXECUTIVE ORDER REQUIREMENT

In the administration of all matters covered by this 
Agreement, Management and the Union are governed by 
existing or future laws and the regulations of 
appropriate authorities, including policies set forth 
in the Federal Personnel Manual; by published GSA 
procedures and regulations in existence at the time 
this Agreement is approved; and by subsequently pub­
lished GSA procedures and regulations required by law 
or by the regulations of appropriate authorities, or 
authorized by the terms of a controlling agreement 

at a higher GSA level.

ARTICLE IV: UNION RIGHTS AND OBLIGATIONS

Section 1, Scope of Representation.

b. Management agrees to consult with the Union on 
the formulation of general personnel policies and 
practices and on other matters affecting general 
working conditions within the discretion of Management, 
before implementation. Whenever feasible. Management 
shall give the Union advance notice of one week prior 
to such meetings, and provide general information as 
to the subject(s) of the meetings.

ARTICLE XVI: PROMOTIONS

Section 1, Promotion Plan. Management agrees to select 
employees for promotion in accordance with the GSA Promotion 
?lan (GSA Handbook, OAD P 3630.1, "Employees Appraisal System 
and Promotion Plan"), which is freely available to all 
employees in offices at the branch level and above.

Section 2, Posting of Vacancies.

a. Copies of position vacancy announcements will be posted
by Management on bulletin boards in a central ,
each NARS-occupied building. Such announcements will be posted

at least five full working days prior to their closing date. 
Copies of such announcements will be available at t e 

Manpower Branch, NARS.

b. Should the Union wish to further publicize , 
L o u n c e m e n t s  for positions in the Unit, it -^all be allowed 
to make and post a list of such vacancies on bulletin boards 
in organizational units, subject to procedures approved by 

the Executive Director, NARS.

ARTICLE XIII: GRIEVANCES

Section 1, Purpose and Coverage. This Article 
provides a procedure, applicable only to the 
Unit, for the consideration of grievances over 
the interpretation or application of this Agree­
ment. This" procedure does not cover any other 
matters, including matters for which statutory 
appeals procedures exist. It is the exclusive 
procedure available to Management and the Union 
and to the employees in the unit for resolving 
such grievances. Should an employee or group of 
employees in the unit choose to be represented by 
or accompanied by a representative, the Union 
shall have the exclusive right to such represen­
tation. However, an employee or group of employees 
in the Unit may present such grievances to Management 
and have them adjusted, without the intervention of 
the Union, as long as the adjustment is not incon­
sistent with the terms of this Agreement, and the 
Union has been given an opportunity to be present 

at the adjustment.

Section 2, Definition. As used in this Article, the 
term "grievance" is defined as a request, written^ 
and submitted in accord with the provisions of this 
Article, addressed by a member of the Unit, a group 
of such members, and/or the Union to the level of 
Management having the authority to grant relief on 
a matter involving the interpretation or application 

of this Agreement.

ARTICLE XIV: ARBITRAl^ON

Section 1, Criterion. Grievances not settled by 
the procedures prescribed in Article XIII may be sub­
mitted by the Union for arbitration.

With respect to the issue of whether the matter is grievable under 
Article II of the Agreement, the Union’s position is that alleged violations 
of the FPM are covered by the Negotiated Grievance Procedure because the 
language in Article II incorporates the policies set forth in the Federal 
Personnel Manual into the Agreement by reference. The Activity’s position 
is that the parties never agreed or intended that matters which involve 
the interpretation of the FPM, published Agency policies or regulations 
to be subject to the negotiated grievance procedure and that Article II is 
merely a restatement of Section 12(a) of the Executive Order.
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The Union does not even contend that at the time Article II 
was drafted the parties agreed and intended to make alleged violations 
of the sources cited in t;he provision subject to the negotiated Grievance 
Procedure, It appears that the Union desires to expand the scope of the 
negotiated grievance procedure to cover these matters and is trying to 
utilize Article II as a vehicle instead of negotiating the matter.

I find that the matter raised by the grievance is not grievable 
under Article II of the Agreement. Article II does not deal with or bestow 
any rights, it simply restates the requirements set forth in Section 12(a) 
of the Executive Order that are applicable to every agreement between an 
agency and a labor organization.

With respect to whether the matter is grievable under Article IV, 
Section 1(b), the Union’s position is that in Article IV, Section 1(b) 
management agrees to consult with the union on the formation of general 
personnel policies and practices and other matters affecting general working 
conditions within the discretion of management, before implementation. 
Management violated this Article because it did not consult with the Union 
before changing the position from competitive to excepted service.

The Activity's position is that management has the right under 
Section 11(b) and 12(b) of the Order to cancel one position and to 
establish another, therefore, the matter is non-grievable. The Activity 
also argues that the transfer of a position from the competitive to the 
excepted service does not constitute a change in personnel policies 
or practices which require consultations.

Article IV, Section 1(b) sets forth management's obligation to 
consult with the Union; alleged violations of this Article are grievable 
under the negotiated grievance procedure. I find that the matter involves 
the application and interpretation of Article IV, Section 1(b) and is grievable 
and arbitrable.

With respect to whether the matter is grievable under Article XVI, 
Section 1, both the Activity and the Union agree that alleged violations 
of Article XVI, Section 1, are grievable. However, the Activity argues that 
the provisions of the GSA promotion do not apply to the case because the 
GSA Promotion Plan only covers positions in the competitive service and the 
appointment in this case was made under the excepted authority. In my view, 
alleged violations of Article XVI, Section 1, are grievable. I find that the 
matter, herein, involves the application and interpretation of Article XVI, 
Section 1, and is grievable and arbitrable.

Pursuant to Section 205.6(b) of the Assistant Secretary's Regulations, 
an aggrieved party may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy served 
upon me and each of the parties to the proceeding and a statement of service 
filed with the request for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, 
Washington, D.C. 20216, not later than the close of business September 12,
1975.

Dated: August 28, 1975
Kenneth L. Evans 
Assistant Regional Director for 
Labor-Management Services

Attachment: Service Sheet
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U.S. DEPARTMENT OF LABOR
OrriCE OF THE S h * e t a » y

WASHIKGTON

Hay 25, 1976

6-22-76
Ms. Doris I^les
3820 Highland, Apt. h
San Diego, California 921C5

728

Re: Veterans Administration Regional 
Office 

San Diego, California 
Case No. ?2-5989(CA)

Dear Ms. Pyles:

This is in corjiection with your request for review 
seeking reversal of the .Jlegional Administrator's dismissal 
of your complaint in the above-named case.

I find that your request for review is procedurally 
defective because it was filed untimely. Thus, the Regional 
Administrator issued his decision in the instant case on 

25, 1976. As you were'advised therein, a request for 
review of that decision had to be received by the Assistant 
Secretary not later than the close of business on June 9,
1976. Your request for review postmarked on June 9; 1976, 
was received by the Assistant Secretary subsequent to that 
date.

Accordingly, since your request for review was filed 
antimel^^ the merits of the subject case have not been 
considered, and your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Mrs. Doris Pyles 
3820 Highland. Apt. 4 
San Diego, CA 92105

Dear Mrs* Pylest

Res V.A. Regional Office 
San Diego, CA 
Case No. 72-5989

The above captioned case alleging violations of Section 19 of the Executive 
Order 11A91, as anended, have been investigated and considered carefully.

It does not appear that further proceedings are warranted inasi&uch as your 
conplaint concerns the Inpleiaflntatlon of an agency grievance procedure, and 
there is no evidence of anti-union luotivation. The Assistant Secretary in 
Kaval Air Station (North Island), San Diego, A/SLHR So. 452 found that Sec­
tion 7(d)(1) of the Order does not confer any rights enforceable under Sec­
tion 19 and that where ewployees are subject to agency grievance procedure, 
in absence of anti-uniou motivation, the agency*s improper failure to apply 
provisions of its procedure cannot be considered violative of the Order.

I aci, therefore, dismissing the coEiplaint iu this xsatter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you ®uxy appeal this action by filing a request for review with the Assist­
ant Secretary and serving a copy upon this office and the Area Administra­
tor as well as the respondent. A  statesent of service should accocspsay 
the request for review.

Such request «ust contain a cox^lete statezccnt setting forth the facto and 
reasons upon which it is based and loust be received by the Assistant Secre­
tary for I^or-!ianageGient Relations, U. S. Departuent of Labor, 200 Consti­
tution Avenue, N.W., Washington, D. C. 20210, not later than the close of 
business on June 9, 1976.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attach^.-nt

Gordon M. Byrholdt 
Regional AdidLnistrator 
Labor-Managenent Services
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U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  S l c r e t a r y  

WASHINGTON
7-6-76

Mr. J. H. Roberson, Jr.
202 East California Street 
Ontario, California 91?6l

729

Re: Department of the Navy 
Naval Air Station 
Los Alamitos, California 
Case Nos. 72-5910, 72-5911 

7^-5985, 72-5986 
72-5987 and 72-5983

Dear Mr. Roberson:

This is in connection with your request for review seeking 
reversal of the Regional Administrator's dismissal of your 
complaints in the above-named cases.

I find that your request for review is procedurally defective 
because it was filed untimely. Thus, the Regional Administrator 
issued his decision in the instant cases on June 2, 1976. As you 
were advised therein, a request for review of that decision had 
to be received by the Assistant Secretary not later than the close 
of business on June 17, 1976. Your request for review postmarked 
on June l6, I976 was received by the Assistant Secretary subsequent 
to June 1 7 , 1976.

Accordingly, since your request for review was filed untimely 
the merits of the subject cases have not been considered, and 
your request for review, seeking reversal of the Regional 
Administrator's dismissal of the complaints, is denied.

Sincerely,

June 2» 1976

Mr. J. H. Uobereont Jr.
202 Eaet CallforulA Street 
Ontario, California 91761

Re: Navy, K&val Air Statloa 
1^8 Alamitos, CA - 
J. H. Roberson, Jr.
Case Nos. 72-5910, 5911, 
5985, 5966, 5987, and 5988

Dear Mr. Tlobersons

The above-captloned cases alleging violations of Sectloa 19 of Executive 
Order 11A91, as amended, have been Investigated and considered carefully.

It does not appear that further proceedings are warranted Inasmuch as 
at all tliacs referred to In the complaint, CoQplalnant was a supervisory 
official of Respondent and thus, under the Order, cannot assert 7(d)(1) 
rights under 19(a)(1) of the Order. (Internal Revenue Servl^, A/SLMR 
Nos. 279 and 280.) Further, the clalios that arose frora agency grievance 
procedures cannot be raised In an unfair labor practice conplalnt absent 
a showing of discriminatory motivation or anti-union anliaus. (U. S. Navy, 
Naval Air Station. North Island, A/SLMR No. A52.) It is further noted 
that Coaplalnant has cuboltted no evidence In support of the 19(a)(4) 

allegation.

I ain, therefore, dlsolsslng the coaplalnts in these laatters.

I have considered Respondent's Motion to Dlsniss. In view of xay action 
In these cases, I find it tmnecessary to rule on the llotlon.

Pursuant to Section 203.E(c) of the Regulations of the Assistant Secre­
tary, you nay appeal this action by filing « request for review with the 
Assistant Secretary and serving « copy upon this office and the Area Ad­
ministrator as well as the Respondent. A  stateoent of service should 

accoxopany the request for review.

Such request aust contain a conplete stateiaent setting forth the facts 
and reasons upon which It Is based and aust be received by the Asslst-

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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ant Secretary for Labor-Managenent R&latlons, Attentioni Office of 
Federal Labor-Hanageiaent Relations» U« 8« Department of Labor» 200 
Constitution Avenue^ Washington^ !>• C» 20210» not later than
the close of business on June 17» 1976*

Sincerely*

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON, D.C. 20210

7-7-76

Gordon M, Byrholdt 
Regional Adcdnlstrator 
Labor-^lanageoent Services

Mr. Raymond B. Swain 
Preident
Local 1858, American Federation 

of Government Employees, AFL-CIO 
Building^ 3648
Redstonfe'"Arsenal, Alabama 35809

Re:

730

Department of the Army 
United States Army Missile 

Command 
Redstone Arsenal, Alabama 
Case No. U0-6828(GA)

Dear Mr. Swain:

,1 have considered carefully your request for review seeking reversal 
of the Regional Administrator’s Report and Findings on Grievability in 
the above-named case.

In agreement with the Regional Administrator, and based on his 
reasoning, I find that the instant dispute is not grievable under the 
provisions of the parties* negotiated grievance procedure as it is on a 
matter for which a statutory appeal procedure exists.

Accordingly, your request for review, seeking reversal of the 
Regional Administrator*S Report and Findings on Grievability, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UNITED S’i'hWS DEP/an’MMUT OF LADOK
BEFORE THE ASSISTANT SECKETAHY FOR LuU30R-MANAGEMENT RELATIONS

Dmn-mENT c? t!ie
UNITED STATES /uu^ mSSIlE CaXMAND 
EED6T0NE ARSENAL, ALABAM

J40-6826(CA) - 2 -

Activity

and Caae No. 1|0-6828(GA)

LOCAL 1858. AI'IERICAN FEDERATION OP 
GOVIBNKENT EMPLOYEES, AFL-CIO

Labor Organization/Applicant

REPORT AlTD FINDINGS 
OH

GRIEYADILITY

Upon an Application for Decision on Grievability having been filed in accordanCc with 
Section 20$ of the Regulations of the Assistant Secretary, an investigation of the 
matter has been conducted by the Area Adioinistrator. Under all of the circumstances, 
including the positions of the parties and the facts revealed by the investigation,
I rind and conclude as follows:

\

Tlie Applicant Labor Organization filed a request on January l6, 197^, in the Atlanta 
Area Office to determine whether a grievance it filed on November 7, 1975t is on a 
matter subject to the grievance procedvire of the existing agreement. The agreement 
is for a three-year period effective March 6, 197$i covering approximately 5»000 
employees of the Activity's facility.

The circumstances giving xise to the grievance are as follows

Richard F. Maroon, an Illustrator, GS-1020-11, in the Directorate for Maintenance, on 
September 29, 1975, was given a reducxion-in-force (RIF) letter for reassignment to 
Illustrator (Technical Equipment), GS-1020-11, in another division of the Activity, 
the Missile Intelligence Agency (MIA). On October 10, 1975, he accepted the position 
and was scheduled •'o be reassigned effective December 10, 1975- The Illustrator 
positions in the KTiA, including the position to which Maroon was to be reassigned, 
were subsequently reaudited and reclassified. As a result of the audit the Illustrator 
positions were placed in a different compotitive level and changed to Intelligence 
Illustrators. On October 30, 1975, the Activity amended Mciroon's RIF letter and with­
drew the original offer of reassignment. He was also notified that ho was being 
reached for change to lower grade to the position of Illustrator (Technical Equipment), 
GS-1020-09, effective January 5. 1976.

Maroon's grievance charged that the change in competitive level after issuance of the 
RIF letter denied him first round bumping rights in violation of Articles XV and 
.XXVH of the contract.

Maroon claims that the action was a deliberate attempt to circiomvent the RIF procedure 
inasmuch as the MIA position Was audited in March 1975 and found to be properly coded 
end classified. Maroon's grievance requested that the amended notice of reduction be 
withdrawn and that the reclassification action be rescinded until after he exercised 
first round bumping rights.

On December 19, 1975, the Activity rc.jectod the grievance on the grounds that actions 
giving rise to Maroon's dissatisfaction were taken under RIF regulations which are 
appealable to the Federal Qnployee Appeals Authority, U. S. Civil Service Commission.
It stated that Section 2d of Article V excludes appeals which must be resolved through 
T. S. Civil Service Commission procedures.

. rticle V, Grievance and Arbitration Procedure scction 2d states:

Cricvanccs and r.ppcals vhicV. —jst be resolved thrcu;̂ *. established 
U, S.’ Civil Sorvico Conunisoion ond Department of tlie Army proco- 
d\u’oo aro oxoludud from tho t>roviaiono of this Artiolo.

It la the Applicant'a position that the existence of a statutory appeal procedure is 
not in question. It concedes that a statutory appeal procedure exists for contesting 
tho action giving rise to Maroon'a grievance. It maintains the Activity violated con­
tract provisions set out in Articles XV and XXVII when it denied Maroon the right to dis­
place a lower retention sub-group employee during a RIF. The Applicant maintains that if 
an article in the agreement is violated, then the alleged violation is grievable under 
the agreement regardless of whether the article makes reference to a statutory or 
regulatory procedure for contesting the action in question. According to the Appli­
cant an article in an agreement which was negotiated in good faith would have no 
meaning if it were not grievable.

Artiolo XV is entitled Reduction in Force, Demotions aiux Involuntary Reassignments. 
Section 1b provides as follows:

All reductions in force will be carried out in strict compliance 
with governing laws and regulations. In the event of a reduction 
In force, existing vacancies will be utilized to the maximum ex­
tent to place employees in continuing positions who otherwise
would ij9 separated from tlie aurvicoi WiSn aii Gmployoo ia releag&d
frott hlo oompbtltivo levoX wid io o n i ; l t l e d  to poeition und qualirioo 
for more than one position which would constitute reasonable offers, 
the Employer will select the specified position to be offered the 
employee which will result in the best placement action. When more 
than one employee is released from their competitive level(s), and 
vhere each employee ia fully and equally qualified for a vacant 
position, tho omployeo with the highest retention standing will be 
given priority consideration in filling the vooancy. All additional 
retention points for outstanding performance ratings will be based 
on the employee perfomanoe rating of record on the date on whioh 
KLF notiods are Issued.

Article XXVII entitled Competitive Level provides thatt

a. Competitive levels for positions that are interchangeable will 
be tho eom* for all orgonlzationa of the oompetitivo aroa. Like 
positions will not be placed in different competitive levels based 
solely on organizationsQ. structure within the competitive areas.
Further, employees will, upon request, be advised of their initial 
competitive level and subsequent changes, if any, by the Civilian 
Personnel Division.

b. Fragmented (i.e. separate) competitive levels shall not be used 
to circumvent reduction in force procedures prescribed in FPM 351*
Competitive levels will be established in accordance with FPM 35l.
Jobs so similar in all important respects that the employees can be 
readily moved from one job to another without significant training 
and without unduly interrupting the work program will be placed in 
the same competitive level.

It is the Activity's position that the action complained of falls within the scope of 
actions specified in the Federal Personnel Manual Chapter 351 which are appealable 
to the Federal Employee Appeals Authority. FPM 351-371 Subchapter 9-1.a.(1) provides 
in part that:

A competing employee may appeal to the Commission when he has a 
specific notice of reduction in force and believes his agency 
incorrectly applied the instructions in this chapter.

■Jhe Activity states that Section 13 of the Order provides that a negotiated grievance 
procedure may not covcr matters for which statutory appeal procedures exist. The 
Activity also states that exclusion of complaints concerning matters in FPM 351 is 
excluded by Article IV, Section 1e of the contract. That section states:

Employer and Union agree that grievances and arbitration will 
extend only to the application and interpretation of this 
AGRiHuniii'iT and will not be invoiced by oivhur re<̂ iu.-uin(i

fvovein̂ ln.t î vovlnlt'un of rvlrrl.livc cv Hil.uiv 3<vwu rmd rCi'TU- 
luliouu poilolon not forth in tho l-'odoral Poruoruiol
Manual and i\>partioont of tho Army regulations.
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The Activity statea that Article XV, Section Vu of the necotiated agreemont re­
flects management's agreement to conduct all RIP's in strict compliance with 
governing laws and regulations but docs not disclaim the resolution or dissatis­
factions concerning such laws and regulatiors through the Civil Service Commission 
appeal procedure.

Clearly the issue raised by Maroon is a matter which can be raised in a statutory 
appeal procedure. The parties agree that the appeal procedure is available. The 
Applicant argues that two Articles of the contract, Article XV dealing with Reduc­
tion In Force and Article XXVII dealing with Competitive Level provide that the 
procedures set out in ITM 351 will be adhered to; the contract also allows alleged 
violations of FPM 351 to be brougjit under the contract.

Applicant states that these articles were negotiated in good faith and employees 
Bhould have the ri^t to grieve violations of these articles as well as any other 
negotiated provisions even if the article makes reference to a statutory or regu­
latory procedure for contesting the action in question.

The Order in Section 13 provides that an agency and a labor organization shall 
negotiate a procedure for the consideration of employee grievances. The negotiated 
grievance procedure shall be limited to coverage of grievances which involve the 
Interpretation or application of the negotiated agreement. Section 13(a) states 
in pertinent part:

The coverage and scope of the procedure shall be negotiated 
by the parties to the agreement with the exception that it 
may, not cover_maUers_for. which.a_statuto.ry,. 
exists and so long as it does not otherwise conflict with 
statute or this Order, (emphasis supplied)

It is clear that the grievance procedure in the agreement may not extend to matters 
for which statutory appeal procedures exist. A statutory appeal procedure exists to 
consider KEP matters, including those matters relating to competitive levels. There­
fore, a statutory appeal procedure exists to consider the matter raised in the Maroon 
grievance. Accordingly, I find that the grievance filed on November 7» 1975* is not 
on a matter subject to the grievance procedure in an existing agreement.

Pursuant to Section 205.6(b) of the Regulations of the^Assistant Secretary, an ag­
grieved party may obtain a review of this finding by filing a request for review 
with the Assistant Secretary with a copy upon this office and each of the parties to 
-the proceeding and a statement of service filed with the request for review.

&ich request must contain a complete statement setting forth the facts and resisons 
upon which it is based and must be received by the Assistant Secretary for Labor- 
Management Relations, Attention; Office of Federal Labor-Management Relations, U. S. 
Department of Labor, Washington, S. C. 20216, not later than the close of business 
Kaxoh 9i 1976.

O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON, D.C. 20210

U.S. DEPARTMENT Olf LABOR

I
7-7-76

731
Mr. William E. Rhodes 
22k Mt. Circle Drive 
Sumner, Washington 98390

Re: McChord Air Force Base
McChord Air Force Base, WashingtcMi 
Case No. 71-35.*t2(CA)

Dear Mr. Rhodes:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the instant complaint, which alleges a violation of 
Section 19(a)(1) of Executive Order IIU9I, as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that a reasonable basis for the 
complaint has not been established, and that, consequently, 
further proceedings in this matter are unwarranted.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator * s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLiiry 
Assistant Secretary of Labor

Iat«dt February 23. 1976 _

LABOR-MANAGQENT SERVICES ADOmSTRATION

LEM R. BRIiXlSS, A ssistaiv t h cgion al  
Dirsctbr for Labor-Management Services

Attachment
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April 2. 1976 U.S. D E P A R T M E N T  O F  L A B O R
O F F IC E  O F  T H E  A S S IS T A N T  S E C R E T A R Y

W A S H I N G T O N

Hr. Wlllian E. PJiodes 
12A Mt. Circle Drive 
Sumner, WA 98390

Dear >!r. Rhodes:

P?: McChor^i AF0 -
William E. Rhodes 
C.iae No. 71-3542

7 3 2

The above-captloned case alleging a violation of Section 19 of Executive 
Order 11A91, as amended, has been inventigfitoi^. and considered carefully.

It does not appear that further proccadinr,s are warranted inasmuch as a 
reasonable basis for the complaint lias not bnftr. established. In this re­
gard, it would appear that the thrurC of your allegation in the complaint 
is that Respondent on some undetemiiied daf'’ prior to November 23, 1973, 
received certain written cororaonts wl ich Tv»erc ansertedly critical of yo»ir 
union activities and that Respondent's suboequeat dealinp;s with you as m  
employee were influenced by this inforoation.

It is noted, initially, th;it there Is no affirmative evidence that such 
Iziformation was, in fact, received ^y Respondent and that there is only 
your unsupported contention in that regard v/Uich was denied by Respoud£*nt 
at the Uovaober 23, 1973, hearinj; as well as in an August 20, 1975, state­
ment by supervisor Carden,

>toreover, there is insufficient evidence'tlj.it your asserted union activities 
were the cause for your being criticised for certain construction delays.

I therefore, dismissing the complaint in this matter.

Pursuant to Section 203.7(c) of the Fegulatiorir of the Assistant Secretary 
you may appeal this action by filiti<; a ro«n;r.'St for review with the Assistant 
Secretary and serving a copy upon tli\s cffi. .-:' nnd tha Area Adu-.inistrator as 
well as the respondent. A statentnt of aprvicc r.liould accompany the request 
for review. Such request must ccntr.in a covnwl'ite statement setting forth 
the facts and reasons upon whicli it is base>! juJ must be received by the 
Assistant Secretary for Labor-Managcr^ent Pt^latlcas,, S. Pepartment of Labor, 
'200 Constitution Avenue, S.W., V7ashitigton, D. C» 20210 not later than the 
close of business on April 19, 1976.

Gordon M. Byrfiold 
Regional Administrator 
Labor-Managemcnt Services

Mr. John N. Sturdivant 
President, Local 175^^
American Federation of Government 

Employees, AFL-CIC 
Route 7> Box 253 
Winchester, Virginia 22601

.till 8 1976

Rf.*: U. S. Arinar
Corp of Engineers and Encineer 

Mathematical Computation Agency 
Berry\rille, Vircinia 
Case No b , 22-6278(AP) and 

22-6279(AP)

Dear Mr. StUJrdivant:

I liave considered carefully your request for review 
seekinc reversal of the Actine Regional Administrator*e 
Report and Findinp:^ on Grlevabllity in th-2 above-named cases.

In agreement v:ith the Acting Regional Administrator,
I find that, under the particular circumstances herein, the 
instant grievances involving the procedures utilized in the 
filling of a personnel vacancy, are not grie-/able or arbitrable. 
Thus, the evidence establishes that the '/acancy involved was 
filled prior to the effective date of the Activity’s reorgani­
zation. Consequently, at the time of selection, the position 
in question was not in either of the bargaining units covered 
by the negotiated agreements in question.

Accordingly, the request for review, seeking reversal 
of the Acting Regional Administrator’s Report and Findings 
on Grlevabllity, is denied.

Sincerely,

Bernard E. DoLury 
Assistant Secretary of Labor

Attaclnent
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECIIETARY FOR L.\POPv-MAI^*AGEMENT RELATIONS

2 .

DEPARTMENT OF THE AB>IY
U. S. APxKY CORPS OF ENGINEERS
WESTERN VIRGINIA AP.EA OFFICE (WVAO)

Ac t iv i ty / Res p onden t

and Case No. 22-6278(AP)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 
LOCAL 1754, AFL-CIO

Applicant

REPORT AND FINDINGS 
ON

GRIEVABILITY OR ARBITRABILITY

Upon an Application for Decision on Grievability or Arbitrability 
having been filed in accordance with Section* 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed his investigation and 
finds as follov/s:

By letter dated June 27, 1975, the Union filed a grievance with the 
Respondent charging that the Respondent had violated the Negotiated Agreement, 
the provisions of the Vacancy Announcement, and Department of Army and Civil 
Service Commission Regulations when an employee was selected for a Merit 
Promotion Vacancy advertised within the Department of Army under Vacancy 
Announcement No. 75-25 dated June A, 1975,

By letter dated July 9, 1975, the Respondent rejected the grievance 
on the grounds that the position, in question, was not in the bargaining unit 
and, therefore, not covered by the terms' and provisions of the Negotiated 
Agreement, Ij

This is a companion case to the one filed by the Applicant herein in 
Case No. 22-6279(Al*). The Union is the collcctive bargaining agent for 
the U. S. Army Engineer Mathematical Computation Agency and, in a separate 
unit, U. S. Army Corps of Engineers, Western Virginia Area Office. The 
Union filed identici.1 grievances asserting that the employees in each unit 
were not given the opportunity, pursuant to contract, to bid for the Merit 

civiwLlcn Vac.i^.cy *lc5cribed liarcm.

The pertinent agreement provision j ar<j:

Merit Promotion Policy

Article 18-1. It is understood that the term "Merit 
Promotion" covers the requirements of higher authority 
for assuring that promotions to positions are on a merit 
basis under systematic and equitable procedures established 
for this purpose. Procedures outlined in appropriate regula­
tions and in this Agreement will follow in processing merit 
promotion actions. Practices will be avoided that may lead 
employees to believe that a person was preselected for a 
position under competitive procedures or that a promotion 
was based on favoritism.

Article 18-2. The Employer agrees to attempt to fill 
vacancies from within the minimum area of consideration; 
as established, in conformance with appropriate regulations.
This will not in any way restrict the selecting supervisor 
from selecting anyone on the Best Qualified List.

Grievance Procedures

Article 23-1. The purpose of this Article is to provide for 
a mutual 1y ar.cept^^bjle tnethod for the protnpt and equitable 
settlement of grievances over the interpretation or application 
of this Agreement. This negotiated procedure shall be the 
exclusive procedure available to the Union and the employees 
in the Bargaining Unit for resolving such grievances. However, 
an employee or groups of employees may present grievances infor­
mally, directly to the appropriate supervisor without Union 
participation with the understanding that the adjustment will 
be consistent with the Agreement and that the Union has an 
opportunity to be present at the adjustment.

Articlc 23-2(a). The Employer and the Union agree that every 
effort will be made'by the Employer, the Union representative, 
and the grievant, to settle grievances ir^ormally and at the 
lowest possible level.

(b). Reasonable time during working hours will be 
allowed for an employee and his Union representative to prepare 
and present a grievance under this Article.

Article 23-3. Inasmuch as dissatisfactions and disagreements 
arise occasionally among people in any work situation, the 
filing of a grievance shall not be construed as reflecting 
unfavorably on an employee's good standing, his performance, 
or his loyalty or desirability to the organization. In the 
case of a grievance involving a group of employees, one 
employee’s grievance shall be selected by the Union for process­
ing. All decisions for that grievance will be binding on the 
other grievances.
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3. •4.

■Arflclc 23-A. Aii employee may present a grievance 
concerning an interpretation of a provision of this 
Agreement at any time. He must present a grievance 
concerning an application of this Agreement for a 
one-time act or decision within fifteei\ (15) working 
days of the act or decision. Grievances concerning 
the application of this Agreement resulting from a 
continuing current condition may be presented at 
any time.

The Northern Virginia Civilian Personnel Office (NVCPO) serviced 
several activities, one of which is the Applicant. Ij In June of 1975, the 
Activity, herein, and the U, S. Array Engineer Mathematical Computation 
Agency were involved in reorganization which transferred the two activities 
from the U. S. Army Corps of Engineers to the General Services Administratior 
At about the same time, the NVCPO was asked to service the Federal Preparedn< 
Agency (FPA), also a part of the General Services Administration. The NVCPO 
posted the position of Planning Assistant, GS-301-09, for an FPA unit. V

The Union argues that vacancy announcement for the position of 
Planning Assistant, GS-301-09, specified that the area of consideration was 
all Department of Army elements serviced by'the Northern Virginia Civilian 
Personnel Office and only if the aforementioned area of consideration failed 
to produce at least three highly qualified candidates could concurrent con­
sideration be given to outside applicants. The minimum area ot consideration 
produced three highly qualified candidates but an employee from outside the 
Agency was afforded concurrent consideration and selected for the promotion 
in violation of the Negotiated Agreement, the provisions of the Vacancy 
Announcement and Department of Army and Civil Service Commission Regulations.

The Activity asserts that the position of Planning Assistant, GS-301‘ 
09, is not * i n c l u d e d A F G E ,  Local 1754's exclusively recognized bargainini 
unit but is included Federal Preparedness Agency, Western Virginia
Operations Office, which is a part of the General Services Administration's 
Central Office Residual Unit represented by the National Federation of Federal 
Employees.

AFGE, Local 175A does not dispute the Respondent’s assertion that 
the position is not in the bargaining unit.

In my view, a Negotiated Agreement only covers the employees 
and is applicable to positions in the bargaining unit. Since the position 
involved in the grievance is not located within the unit of recognition 
granted to AFGE, Local 1754, the grievance over the manner in which the 
position was filled is not covered by the Negotiated Grievance Procedure.

I find, therefore, that the matter raised by the Applicant is not 
grievable or arbitrable under the Negotiated Agreement of the parties.

Pursuant to Section 205.6(b) of the Assistant Secretary's Regulations, 
an aggrieved party may obtain a review of this finding and contemplated 
action by filing a request for review with the Assistant Secretary with a 
copy served upon me and each of the parties to the proceeding and a state­
ment of service filed with the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, Washington,
D.C. 20216, not later than the close of business September 15, 1975.

Dated: August 29, 1975
XJlcIIIA. X . nxxj.ei.Lt::
Acting Assistant Regional Director 

for Labor-Management Services

The U, S. Army Engineer Mathematical Computation Agency was another 
activity serviced.

V  The FPA has a contract with a local of the National Federation of Federal 
Employees (NFFE).
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O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y  

WASHINGTON, DC. 20210

J.S. DEPARTMENT OF LABOR

M
Mr. E.R. McCrary 
President
American Federation of Government 

Employees, Local 2947 
483 E. Poppyfields Drive 
Altadena, California 91001

7-13-76

Re:

733

General Services Administration 
Region 9
San Francisco, California 
Case No. 72-5705(CU)

Dear Mr. McCrary:

I have considered carefully your request for review seeking re­
versal of the Regional Administrator's Report and Findings on Petition 
for Clarification of Unit in the above-named case.

In agreement with the Regional Administrator, and based on his 
reasoning, I find that the International Union of Operating Engineers, 
Local 501, AFL-CIO, is the exclusive representative of the employees in 
question.

Accordingly, your request for review, seeking reversal of the 
Regional Administrator’s Report and Findin^^s on Petition for Clarification 
of Unit, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

UNITI-D STATES DEPARTMENT OF LABOR 
LABOR-MANACEMENT SERVICES ADMINISTRATION 

SMi FRANCISCO REGION

GENERAL SERVICES ADMINISTRATION 
REGION 9

-PETITIONER

-AND-

INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 501, AFL-CIO

-INTERVENOR

-AND-

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 2947, AFL-CIO

-INTERVENOR

CASE NO. 72-5705

REPORT AND FINDINGS 

ON

PETITION FOR CLARIFICATION OF UNIT

Upon a petition for clarification of unit having been filed in accordance with Sec­
tion 202.2(c) of the Rej;ui.ations of the Assistant Secretary, the undersigned, after tb 
posting of notice of the petition, has completed the investigation and finds as 
follows:

The Petitioner seeks clarification of the representational status of certain Wage 
Grade Refrigeration and Air-Conditioning Mechanics employed at 300 North Los Angeles 
Street, Los Angeles, California who are involved in operating and maintaining steam 
boilers and refrigeration and air conditioning equipment, maintaining that there is 
an apparent overlapping of units involving the International Union of Operating Engi­
neers, Local 501, and the American Federation of Government Employees, Local 2947.

The representational history of the employees involved indicates that on November 8, 
1967, the Tnternntional Union of Operntin.; Engineers, Local 501, (hereafter referred 
to as the lUOE) was afforded exclusive recognition for the following unit:

All employees involved in operating and maintaining steam boilers and refrig­
eration and air-conditioning equipment at 300 North Los Angeles Street, Field 
Office, Los Angeles, California, except for supervisors who evaluate the per­
formance of any employee within the unit.

Although the lUOE engaged in contract negotiations with the Petitioner in 1969, no 
contract was ever consummated. A dues withholding agreement was finalized on July 7,
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On September 9, 1971, the American Federation of Government Employees, Local 29̂ »;
itiferred to as the AFGK) was ccrlified a s  : lu ocJur^ivt* ropreseniative 

lor all employees in a unit described as fulicwjj.

All Wage Grade, Wap,e Leader, and General Schedule employees oi Lhe Bulldinp.r. 
anagement Division, Public Buildings Scrvice, General Services Administration 
n e -os Angeles Metropolitan area, excluding managers, supervisors, proles- 
lona pmp oyees, guards, and employees engaged in Federal personnel work in 

other than a purely clerical capacity.

indicate that Refrigeration and Air-Conditioning Mechanics were 
voting in the AFGK election on the basis that they were already repre- 

, . anot er unit, the lUOE unit. No other classifications of employees are
^ unit. However, due to an inadvertent clerical error the

certification issued to AFGE did not specifically exclude these employees.

position with respect to these employees and instead seeks 
only to clarify their representational status.

The lUOE maintains that it is the exclusive representative for these employees by 
virtue of Its 1967 recognition. It contends that the.Petitioner has always officially 
recognized the lUOE as the representative and that these employees did not participati 
in the election which resulted in AFGE*s certification. The fact that thes^ employee: 
were not specifically excluded on the certification must be due to some administrative 
error which should be corrected by the issuance of an amendment of the certification 
granted the AFGE.

The AFGE maintains that since its Certification does not specifically exclude these 
employees, they are a part of its unit. AFGE further contends that it has been 
the effective representative for these employees since its recognition by the Peti­
tioner in 1971. As evidence of this,AFGE cited several instances wherein it repre­
sented these employees at their request in various disputes with Petitioner as 
early as 1972.

I find that the lUOE has been the official representative for all employees involved 
in operating and maintaining steam boilers and refrigeration and air-conditioning 
equipment at 30^ North Los Angeles Street, Los Angeles, California, since its recog­
nition by Petitioner on November 8, 1967. The representational history cited by the 
AFGE I find to -be -..^conclusive in that the alleged instances of representation were 
informal and oral discu5:fions and were not related to its negotiated grievance proce- 
dire.  ̂ further find th;iw the omission of the standard phrase "and excluding all 
other units" from the certification granted the AFGE was due to an inadvertent ad­
ministrative error and that these employees did not participate in the AFGE’s elec­
tion in 1971. In this regard, our investigation of election records discloses that 
lists of employees used during the election and initialed by the parties to the 
election, including appointed AFGE representatives, affirmatively excluded employees 
in the classification of Refrigeration and Air-Conditioning Mechanics from partici­
pating in the election.

Having found that employees in the classification of Refrigeration and Air-Condi- 
tioning Mechanic are represented for the purposes of exclusive recognition by the 
International Union of Operating Engineers, Local 501, the parties are advised here­
by that, absent the timely filing of a request for review of this Report and Findings

-2 -

the undersigned intends to issue a Clarification of Unit ordering that the Certifi­
cation granted to the American Federation of Government Employees, Local 2947, be 
amended to specifically exclude all employees involved in operating and maintaining 
steam boilers and refrigeration and air-conditioning equipment at 300 North Los 
Angeles Street, Los Angeles, California.

Pursuant to Section 202.A(i) of the Regulations of the Assistant Secretary a party 
may obtain a review of this finding and contemplated action by filing a request 
for review with the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U. S. Department of Labor, 200 Con­
stitution Avenue, N.W., Washington, D. C. 20210. A copy of the request must be 
served on the undersigned Regional Administrator as well as the other parties. A 
statement of service should accompany the request for review. The request must 
contain a complete statement setting forth the facts and reasons upon which it is 
based and must be received by the Assistant Secretary not later than the close of 
business February 25, 1976.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

GORDON M. BYRHOLDT 
Regional Administrator 
San Francisco Region 
9061 Federal Office building 
450 Golden Gate Avenue 
San Francisco, CA 94102

Dated: February 10, 1976
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O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y  

WASHINGTON, D.C. 20210

U.S. DEPARTMENT OF LABOR

7-13-76

Mr. Edward L. Mann
2635 Mapleton Avenue, No. 29
Boulder, Colotado 80302

Re:

734

Veterans Administration Regional 
Office, Reno, Nevada 

Case No. 70-5054(CA)

Dear Mr. Mann:

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator's dismissal of the instant 
complaint, which alleges violations of Section 19(a)(1), (2) and 
(4) of Executive Order 11491, as amended.

In agreement with the Regional Administrator, and based on his 
reasoning, I find that further proceedings in this matter are un­
warranted.

Accordingly, your request for review, seeking reversal of the 
Regional Administrator's dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

January 22, 1976

Hr. W w & r d  L. Mann 
2635 Mapleton f29 

Boulder, Colorado 80302

Dear Mr, Mann:

Re; VcCerano Adraln^tratlon 
Regional Office 

' Caee No. 70-5054

The abovo-captioned case alleging violation of Section 19 of Executive 
Order 11491, as aoended, has been revieved and conaldered carefully. It 
does not appear that further proceedings are varranted Inasnucb as tha 
coaaplalnt has not been tlvely filed pursuant to Section 203.2 of the Reg­
ulations.

On July 9, 1975, the American Federation of GovemiSent Eoployees (AFCE), 
Local 2152 filed en unfair labor practice cocplalnt at the San Francisco 
Area Office alleging that the Respondent. Veteran* AdxclnlBtratlon Regional 
Office, Jjeno, Nevada, violated Sections 19 (a)(1) (2) and (4) of the Order 
by tcnjiliiatlng you fron Its ewploy because of your union activities. This 
coTaplalnt vns found to be untlaely since it was filed norc than 60 days 
fro= service of the Respondent's final decision to the pro-cootplalnt charge.

You contend that AFGE was not acting In your behalf vhen it filed Its coa- 
plalnt. However, you were present at the April 7, 1975, oeetlug between 
AFGE and Rei;pondcnt held to discuss AFGK’a chargea and you vere advised 
that the batter vac being pursued through the uufalr labor practice pro­
cedure. At no time during the cour«*« of these proceedings did you attcrspt 
to r«̂ pudlnt<'. the actions taVen by AFCF.. Based upon these facta, I find 
that AFGE wac fictinj; aa your agent when It filed Its coniplalnt on July 9, 
1975. Conaequently, you cannot attempt to eradicate AFGE*s untlBiely 
filing of its cocplalnt by now filing & cliarge and cotoplalnt ao an Indi­
vidual. (See Bureau of Reclamation, Boulder Canyon Projc-ct Office, Bould­
er City. Nevada, A/SLMR Ho, 380).

I aa, therefore, dlstalsslng the cocaplaint In this Batter
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Pursuant to Section 203.8(c) of the Regulations of th* ABslstant Secre- 
you m y  appeal thta action by fllloe « request for review with the 

Aaaiatant SecratAry and aorving a copy upon thia office and the Area Ad­
ministrator aa well aa the Sespondent. A stata»»ent of aervlce should 
acconpany the rec^ueat iot rerviev.

Such request nust contain a cosiplate atatcaent aettine forth the facta 
and reaaona upon which it la based and aust be received by the Assistant 
Secretary for Labor-Kanacea^nt Kelations» Attention: Office of Federal 
Labox^Managettcnt Relations» U, S. Departxaent of Labor. 200 Constitution 
Avenue, K,W,, Washington, D. C, 20210, not later than the close of busi­
ness OD February 6, 1976.

Sincerely,

O f f ic l  o f t h l  A ssist.iN T  S e c r e t a r y  

WASHINGTON, DC. 20210

U.S. DEPARTMENT OF LABOR

7-13-76

Mr. Joseph B. Rosenberg 
President, Local 1923 
American Federation

of Government Employees 
6A01 Security Boulevard 
Room l-J-21 Operations Bldg. 
Baltimore, Maryland 21235

Re:

7 3 5

Social Security Administration 
Baltimore, Maryland 
Case No. 22-6514(CA)

Cordon K. Byrholdt 
Eegional Adxainistrator 
Labor-Hanageaent Services

Dear Mr. Rosenberg:

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator’s dismissal of the complaint in 
the above-named case.

In agreement with the Regional Administrator, I find that the 
charge and complaint herein were not timely filed as required by Section 
203.2 of the Assistant Secretary's Regulations. Contrary to your argu­
ment, I find Section 205.13 of the Assistant Secretary Regulations to be 
inapposite in this case, inasmusch as that Section deals with the time 
for filing an unfair labor practice charge and complaint following the 
issuance of a decision by either the Regional Administrator or Assistant 
Secretary on an application for decision on grievabiiity or arbitrability, 
and no such application was filed in this case.

Accordingly, your request for review, peeking reversal of the 
Regional Aoministrator’s dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

At tachmenL
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L A O O n  M A N A G E M E N T  S E R V IC E S  A O M IN IS T R A I IV ÎM 

R E G IO N A L  O F F IC E  

1 4 1 2 0  G A T E W A Y  B VJIL .D IN G  

3 3 3 S  M A R K E T  S T R E E T

March 1, 1976 PMILAOCLPMIA. PA. 19104 
TCLKPHONC 2 I3 -S 9 7 - IIS 4

Mr. Joseph E. Rosenberg 
President
American Federation of Government 

Employees, Local 1923, AFL-CIO 
6A01 Security Boulevard 
Baltimore, Maryland 21235 
(Cert. Mall No. 782006)

Re:

Dear Mr. Rosenberg;

Social Security Administration 
Headquarters, Bureaus and Offices 
Case No. 22-6514(CA)

The above-captioned case alleging a violation of Section 
19 of Executive Order 11491, as amended, has been investigated 
and considered carefully. It does not appear that further pro­
ceedings are warranted.

You allege that the Respondent violated Section 19(a)(1)(4) 
and (6) of the Order by violating the parties' negotiated agreement 
beginning on or about December 6, 1972, when Robert J. Niemeyer 
was detailed to the position of Supervisory Social Insurance Claim 
Examiner (Retirement), GS-993-12. You contend that Niemeyer’s 
detail was in violation of Article 17, Section A, Subsection 6;
Article 17, Section C, Subsections 2 and 3; Article 15, Section E; 
Article 15, Section D, Subsections 18 and 19. You also contend 
that agents of the Activity issued veiled threats to Niemeyer to 
discourage him from grieving tlie detail at the time it was occurring.

The investigation showed that on or about December 6, 1972,
Robert Niemeyer was as'̂ .igned to the position of Acting Unit Chief.
Bureau of Disnhi.lity Insurance. After approximately ninety days 
elapsed, Niemeyer broached t h(' siibjecr of obtaining a temporary 
promotion to one of his supervisor:.. His request was denied and 
Niemeyer contended that veiled threats were m«ade to him to the effect 
that if he continued to pursue the matter he would suffer adverse 
consequences. On or about April 15, 1973, Niemeyer was given a 
temporary promotion and subsequently a permanent promotion. During 
the summer of 1974, Niemeyer, upon receipt of an "Employee Personnel 
Data Summary" noticed that he had not received credit for the assignment

between December 6, 1972 and April 15, 1973. lie requested that his 
personnel records be corrected to reflect the a.ssignment. On or about 
September 13, 1974, Niemeyer received an SF-52 (Notice of Personnel 
Action) showing a detail between December 6, J972 and April 14,1973.
Niemeyer then filed a grievance seeking a retroactive temporary promotion 
with back pay for that period. The grievance was processed through the 
various stops of the parties' negotiated grievance procedure but on 
August 26, 1975 dismissed by an Arbitrator as being nntimely. On 
September 24, 1975, you filed an unfair labor practice essentially seeking 
to have the substance of tfie grievance heard In tliat forum.

I am of the opinion that the charge and ensuing complaint are 
untimely filed. You contend'tliat the time limits wliich apply to your 
complaint are those contained in Section 205.13 of the Assistant Secretary's 
Regulations. However, I find that thr particular provision applies only 
when a derision on grievabillty or arbitrability is made by the Assistant 
Secretary or by a Regional Administrator (formerly Assistant Regional 
Director) for Labor-Management Services. It does not apply when a decision 
on grievabillty or arbitrability is made by an arlntrator as happened In 
the instant case. Thus, the time limits wliich apply are those contained 
in Section 203.2 of the Assistant Secretary'.*: Regulations. (The charge 
must be filed within 6 months of the occurrence of the alleged unfair labor 
practice. The complaint must be filed within 60 days of a final, written 
decision on the charge by the Respondent or 9 months of the occurrence, 
whichever is the shorter period to time.) Your complaint clearly does not • 
meet these time limits. Moreover, I do not find persuasive the Union's 
claims that its lack of knowledge of the events giving rise to Niemeyer*s 
grievance prevented a more timely processing of the grievance. The timeliness 
requirements begin upon the occurrence of the event giving rise to the com­
plaint and not upon the Union's discovery of the event. Even assuming, 
arguendo, that timeliness requirements were to be counted from the Union's 
discovery, i.e., September 1974, the complaint is untimely filed.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8 of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington, 
D.C. 20216. A copy of the request for review must be served upon this 
office and the Respondent. A statement of serivce should accompany the 
request for review.

jL/ Federal Aviation Administration, Western Region, San Francisco, 
California, A/SLMR No. 70-4067; Request for Review No. 348, FLRC 
No. 74A-26.
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Such request must contain n complete statement setting forth 
the facts and reasons upon which it -in based and must be received by 
the Assistant Secretary not later thnn llie close of business Mnrch 15,
1976.

Sincerely,

7-14-76

U.S. DEPARTMEN I OF LABOK
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. D.C. 20210

Mr. Nathaji T. Wolkomir 
President
National Federation of Federal Employees 
1016 l6th Street, N. W.
Washington, D. C. 20036

736

Kenneth L. Evans
Regional Administrator
for Labor-Management Services

Re: Northern Division, Naval Facilities 
Engineering Command 

Case No. 20-5^51(CA)

Dear Mr. Wolkomir:

I have considered carefully yoUr request for review 
seeking reversal of the Regional Administrator*s dismissal 
of the complaint in the ahove-named case, which alleges 
violations of Sections 19(a)(2), (5) and (6) of Executive 
Order 11^+91 j as amended.

In agreement with the Regional Administrator, and hased 
on his reasoning, I find that further proceedings in this 
matter are unwarranted.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal pf the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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H tG IO N A L  O F K IC E  

1 4 1 2 0  C .A TK W A Y  l iU IL O IN G  

3 i 3 5  M A H K C r S TR E E T ,

March 10, 1976

Ms. Janet Cooper, Esquire
National Federation of Federal Employees
1016 16th Street, N.W,
Washington,D.C. 20036 
(Cert. Mail No. 782010)

Re:

TELEI'HO NI. 2 l3 -3 !> 7 . t i ;4

Northern Division, Naval 
Facilities, Engineering 
Command, U.S. Naval Base 
Case No. 20-5451(CA)

Dear Ms. Cooper:

The above-captionod case alleging violations of Section 19(a)(2)(5) 
and (6) of Executiv(! Order 11491, as amended, has been investigalod 
and carefully considered. It does not appear that further proceedings 
are warranted.

r

Basically, your complaint filed January 13, 1976 alleges that Respondent 
violated the Executive Order when it mandatorily withheld nonresident 
wages taxes from the pay chnck of Bayard T. Campbell, Secretary of 
Local 1430. Mr. Campbell contends that he is not covered by Public 
Law 93-340 and your complaint suggtjsts that we “should carefully study 
that law.

In accordance witli the role of the Assistant Secretary for Labor- 
Manageraent Relations as de.scribed in Section 6(a) of the Order, I have 
made a determination regarding only those issues which can properly 
be considered within the scope of Executive'Order 1]491, as amended.

With respect to your allogation of violations of Section 19(a)(2), 
you have presented no evidence wliich would show that in making the 
n:andatory tax deduction. Respondent treated Mr. Campbell in a disparate 
manner, or that such invidious tro.'itment was because of his union 
activities and consoquently, tended to discourage membership in the 
union. Since you have not shown a nexus between the payroll deduction 
and any allegedly discriminatory action, I am dismissing your complaint 
with respect to the 19(a)(2) allegation.

20- 5451(CA) 
Page 2

Basically, Section 19(a)(5) relates to ihe granting of appropn\ac 
recoj,-nition. Our investigation in this caso discloses that Rospcndent 
does, in fact, recognize NFFE, Local 1430 as the Certified Exclusive 
Representative of Mr. Campbell and that n Collective Bargaining Agreement 
has been successfully negotiated between tne parties. Investigation 
does not show, nor do you allege, that the Respondent has v/ithdrawn 
recognition.

To the contrary, as illustrated by material submitted by yourself 
regarding an attempt to informally resolve this complaint, the record 
shows that Respondent continues to recognize Local 1430, NFl-E. For 
these reasons, I am dismissing-your allegation of violations of Section 

19(a)(5).

As regards the 19(a)(6) allegation, although your complaint docs not 
specify how Respondent allegedly violated this Section, two issues are 
suggested by your complaint.

In the first instance, the Executive Order does not require that agency 
officials negotiate, through the collective bargaining process, the issue 
of whether or not it will comply with a particular law. Section 12(a) of 
the Order provides, in relevant part, that officials and employees are 
(to be) governed by existing*, or future laws and the regulations of ap­
propriate authorities. In the second instance, since me;ndatory withholding 
could be considered to constitute a change in working conditions. Respondent 
might reasonably have been expectcd to consult with you with regard to the 
impact that its decision to comply with the law would have on unit employees. 
The record does not show, nor do you allege, that Respondent did not advise 
you of its decision to implemont payroll deduction or that once you became 
aware of the decision, that you requested consultation and that such a 
request for consultation was denied. Therefore, because compliance with the 
law is not a negotiable issue, and you. present no evidence to show that 
.Respondent failed to consult regarding the impact tiiat compliance would 
have on the working conditions of unit employees, I am dismissing your 
allegations of violations of Section 19(a)(6).

Accordingly, for the reasons stated above and on the grounds that you have 
failed to establish a reasonable basis for the complaint which would warrant 
a hearing on either Lhe 19(a)(2)(5) or (6) allegations, I am dismissing your 
complaint in its entirety.

Pursuant to Section 203.7(c) of the Rules and Regulations of the Assistant 
Secretary for Labor-Rmagemont Relations, you may appeal this action by filing 
a request for review with the Assistant Secretary and serving a copy upon this 
office and the Respondent, A statement of service should accompany the request 
for review.
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Piige 3

Such request r.iusL contain a complete statement lortb tin* lact.s
and reasons upon which it is based and must be r< ̂ oivcd by the Assi.',lant 
Secretary for Labor-Management Relations, U.S. D. i nrtment of Labor, 200 
Constitution Avenue, N.W. , Washington.!).C. 20210, nvU later than close 
of business March 25, 1976.

Sincerely,

Kenneth L. Evans
Regional Administrator
for Labor-Management Services

7-14-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. D C. 20210

Mr. Robert J. Novak 
President, American Federation of 

Government Employees 
Local 221, AFL-CIO 
Newark Air Force Station 
Newark, Ohio 43655

Re:

737

Newark Air Force Station 
Aerospace Guidance and 

Metrology Center 
Newark, Ohio'
Case No. 53-8324(CA)

Dear Mr. Novak:

I have considered carefully your request for review seeking rei^ersal 
of the Acting Regional Administrator’s dismissal of your complaint, 
which alleges violations of Section 19(a)(1), (3), (4), (5) and (6) of 
Executive Order 11491, as amended.

In agreement with the Acting Regional Administrator, and based on 
his reasoning, I find that a reasonable basis for the complaint has not 
been established and, consequently, further proceedings in this matter 
are unwarranted.

Accordingly, your request for review, seeking reversal of the 
Acting Regional Administrator’-*? dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UI'JITED STATES DEP.UITMENT OF LABOR 
BEFORE THE ASSISTANT SECliETARY F0»7 LABOR-MAjNAGiLMENT RELATIONS 

CHICAGO REGION

DEPARTMENT O F  THE AIR FORCE,
NEWA.-iK AIR FO!>CE STATION,
AEROSPACE GUIDAi>ICS AND METROLOGY CENTER,
NEWARK, OHIO,

Respondent
and Case No. 53-8324(CA)

LOCAL 2221, AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO,

Complainant

The Complaint in the above-captioned case was filed on July 7, 1975, in 
the office of the Cleveland Area Director. It alleges a violation of 
Sections 19(a)(1), (3), (4), (5) and (6) of Executive Order li491, as 
aonended. The Complaint has been investigated and considered carefully.
It does not appear that further proceedings are warranted, inasmuch as 
a reasonable basis for the Complaint has not been established, and I 
shall, therefore, dismiss the Complaint in its entirety.

The Complainant alleges that the Respondent (hereinafter referred to as 
the ’’Activity") violated Sections 19(a)(1), (3), (4), (5) and (6) of the 
Order by threatening in a letter to the Union dated April 3, 1975 to 
terminate the existing collective bargaining agreement. There is no 
dispute between the parties as to the essential facts of the case.

The contract between the Newark Air Force Station, Aerospace Guidance and 
Metrology Center and American Federation of Government E*nployees, AFL-CIO, 
Local 2221, dated April 26, 1972 expired on June 12, 1974. The contract 
was extended by mutual agreement of the parties until December 1974. Nego­
tiations took place on a new agreement v;hich was sent forward to higher 
authority for approval on January 3, 1975. The parties orally agreed to 
keep the old contract in effect beyond December 1974 pending approval 
of the new contract. In February 1975, Headquarters, Air Force Logistics 
Command disapproved Sections of the contract. The parties renegotiated 
these sections until the contract v;cls finn.lly signed on May 12, 1975.
On March 14, 1975 the Activity proposed to ter*ainate any further exten­
sions of the old contract on May 16, 1975. The Union responded to this 
proposal by letter dated March 25, 1975. 3y letter dated April 3, 1975, 
tha Activity advised the Union that they intended to terminate the contract 
on May 16, 1975. A  new contract was signed before the old contract expired 
and the Activity agreed to keep the old contract in effect during the 
approval cycle of the new contract. The new contract was approved by 
Headquarters Air Force Logistics Command in June 1975. Both the charge 
and ttB Complaint in this proceeding meet the timeliness requirements of 
the Assistant S e c r e t a r y’s Regulations. I shall treat each allegation 

individually.

Complainant contends that the Activity violated Section 19(a)(1) of 
the Order by threalening AFGE Local 2221 with a terminal date of the 
existing agreement as a form of reprisal for Union negotiators and Union 
membership not agreeing or ratifying the provisions of the contract d i s ­
approved by higher authority. The Complainant has provided no evidence 
that the Activity's actions interfere with, restrain, or coerce employees 
in the exercise of rights assured by the Order. I find that the Activity 
was acting within its rights when it notified the Union that the contract 
would terminate. This will be further explained in m y  discussion of the 

Section 19(a)(6) allegation.

Complainant alleges that the Activity assisted another organization, the 
Supervisors Association, by continuing a dues withholding agreement with 
that organization while threatening to terminate the AFGE dues withhold­
ing. Again, I find that the Activity was acting within its rights when 
it notified the Un^on that the contract would terminate. Furthermore in 
this case, the Actr'vity’s actions with respect to the Supervisors Associ­
ation do not appear to be related to the threat to terminate AFGE*s con­
tract and dues withholding agreement. I, therefore, find that Complain­
ant has submitted insufficient evidence of a violation of Section 19(a)

(3) of the Order.

Complainant contends that the Activity threatened Mr. Robert Novak, 
President, AFGE Local 2221 with a terminal date o f  an existing agreement 
because he invoked impasse proceedings during a bargaining session on 
March 13, 1975. Section 19(a)(4) of the Order relates to the prohibition 
upon agency managenent from discipline or discrimination against employ­
ees because they filed complaints or gave testimony under the Order. The 
invoking of impasse proceedings is not equivalent to ’’giving testimony 
under the Order." I, therefore, find that even if true, the alleged 
action by the Activity would not constitute a violation of Section 19(a)
(4) of the Order.

Complainant alleged that the Activity threatened the security and exclu­
sive recognition of the Union by threatening to terminate the agreement, 
which it argues was in violation of Section 19(a)(5). Complainant has 
offered no evidence that the Activity has refused at any time to recog­
nize AFGE Local 2221 as the exclusive representative of the employees.
On the contrary, the evidence indicates that the Activity has continued 
to recognize the Union ias the exclusive representative of the employees.
I find no violation with regard to this allegation.

Finally Complainant alleges that the Activity refused to meet and confer 
with AFGE Local 2221 when requested to do so by letter dated March 25,
1975. The contract between the parties terminated June 1974. It was 
extended to December 1974 and thereafter orally extended for an indefi­
nite period. In effect, the collective bargaining agreement itself had 
expired but the parties had agreed to continue the terms and conditions 
of employment contained in the contract. As the contract by its own 
terms had expired, the Activity had a right to terminate the agreement 
without violating the agreement or the Order. Even assuming arguendo

-  2 -
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that the Activity should have negotiated a terminal dato, the ovidonee 
indicates tliat the Activity did propose a terminal daiv (March 14, 1975 
letter). The Union responded (March 25, 1975) saying it could not 
agree to any terminal date, and theActivity gave novice that 5 1 would 
consider the contract terminated. The Activity, therefore, did not 
rfeivJi.e to consult, confer or negotiate with the exclusive r eprc srnt.^ti ve 
as icquired by the Order. I, therefore, cannot agree with the Complain­
a n t’s assertion that the Activity violated Section 19(a)(6) of the Order 
by its actions in notifying the Union that the contract would be consid­
ered terminated.

Havinn considered carefully all the facts and circumstances in this case, 
including the charge, the complaint, the positions of the parties, and 
all that which is set forth above, the Complaint in this case is hereby 
dismissed in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, the Complainant may appeal this action by filing a Roqu^ziiit 
for Review with the Assistant Secretary and serving a copy upon this 
office and the Respondent. A statement of service should accompany the 
Request for Review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Atten-iion: Office of Federal 
Labor-Management Relations, U. S. Department of Labor, Washington, D. C, 
20216, not later than close of business January 8, 1976.

Dated at Chicago, Illinois, this 24th day o f  December, 1975.

-  3 -

Paul A. Barry, Acting Regior 
United States Department of 
Federal Building, Rooza^ 1033B 
230 South Dearborn Street 
Chicago, Illinois 60604

Administrator 
b o r , LMSA

O f f i c e  op t h e  A s s i s t a n t  S b c r b t a r y  

WASHINGTON, D.C. 20210

U.S. DEPARTMENT OF LABOR

7-14-76
Mr. Robert J. Gorman
Chief Union Negotiator
Council of NFFE Local - GSA Region 5
8 East Delaware Place //3R
Chicago, Illinois 60611

Re:

738

General Services Administration 
Region 5
Public Building Service 
Chicago, Illinois 
Case No. 50-13031(RO)

Dear Mr. Gorman:

I have considered carefully your request for review seeking re­
versal of the Acting Regional Administrator’s Report and Findings 
on Objections in the instant case.

In agreement with the Acting Regional Adminstrator, I find that the 
objections herein do not warrant setting the election aside. Thus, I 
conclude, in agreement with the Acting Regional Administrator and based 
on his reasoning, that the objections concerning certain Activity actions 
allegedly taken against: (1) a National Federation of Federal Employees 
(NFFE) organizer with regard to his appeal of a disciplinary action and 
request to take leave, and (2) <i NFFE steward with regard to n forced 
medical examination, have no merit.

Further, in agreement with the Acting Regional Administrator, I 
find that the objection concerning a unit employee who was allegedly 
refused supervisory training by the Activity was not filed timely as 
required by Section 202.20(b) of the Assistant Secretary's Regulations 
and, therefore, cannot be considered.

Regarding the objections concerning certain voided mail ballots, 
in my opinion, these objections raise questions concerning validity of 
the mail ballots at issue and, as such, amount to j'-»st-election chal­
lenged ballots. In this regard, I find that there is no right to chal­
lenge a ballot once L h c tally has been completed. I note further that 
the NFFE representative who filed the objection in this matter had pre­
viously signed the "Tally of Ballots," certifying that the "counting and 
tabulating [of the ballots in the instant mail ballot runoff election] 
were fairly and accurately done . . . "
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CHICAGO REGION

Fir-.-illy, I concludc that, aG the r.iattcrs vhich conccrned cn Ajncrican 
Federation of Government Employees’ "strike committee," and several 
completed ballots allegedly returned by the Postal Service to unit 
members r.iarkcd "no such address,” were both raised for the first time in 
the request for review, they cannot be considered. (In this latter 
regard, see ReporL on a Rul inr; No. 46, copy enclosed.)

Accordingly, your request for review, seeking reversal of the 
Acting Regional Administrator's Report and Findings on Objections, is 
denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

GE:̂ :ER/vL SERYICES ALMINISTiliVTION, 
ItEGIOI'I 5, KDLIC BUIIiDBiGS SERVTCE, 
CECAGO, ILLDIOIS,!/

Agency and Aclivity

and Case Ko. 50-13031(E0)

GSA REGION 5 COXIKCIL OP HFF3 lOCALS,
HiTIONAL KBEEATIOJJ OF FEDEHA.L K'ffLOrESS, 2/

Petitioner

and

Al-IERICAII FEDERATION OF FEDERAL Ef^LOYEES,
AH.-CIO, 3/

intexvenor

REPORT AlTD FDTDDIGS
m

OBJECTIONS

In accordance with the provisions of an A^eement for Consent or Directed 
Election approved on September l6, 197$ i an election by secret l)allot \ms 
conducted under the supervision of the Area Administrator, Chicago, Illinois, 
on October 20, 1975- ii7

The results of the election as set forth in the "Tally of Ballots" are 
as follows:

1. Approximate number of eligible voters
2. Void Ballots-------
3. Votes cast for KFFE

l/ Hereinafter referred to as GSA.

^  Hereinafter referred to as NFFE.

3/ Hereinafter referred to as AJTOE.

\ J  ̂ his was a mail ballot runoff of an election originally conducted on 
August 22, 1975* Tte ballots in the runoff were tallied on October 20, 
1975» 2ind service of the "Tally of Ballots" fora was made on this date by 
a representative (election supervisor) of the Area Administrator.

^  The number of void ballots is hereby amended in the "Tally of Ballots" 
to read 11 (eleven).
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Bage 2

k*

5.
6.

7.
8.
9.

Votes cast for APGE---------------------------------- 
Votes cast for---------------------------------------- 
Votes cast against exclusive reco^ition--------- 
Valid votes counted---------------------------------- 
Challenged ballots-
Valid votes counted plus challes^ed ballots-------

57
0
0

111
0

111

Challenged ballots are not sufficient in nuiaber to affect the results 
of the election, however, void ■ballots are sufficient in number to have 
affected the election results. A cajority of valid votes counted plus 
challenged ballots vere indicated on the "Tally of Ballots'* to have been 
cast for AFGE. Timely objections to the procedural conduct of the election 
and to conduct vhich may have iiaproperly affected the. results of the election 
were filed by NFFE and received in ths Chicago Area Office on October 22,
1975 SLnd October 2U, 1975* ^  These objections which I find to be timely, 
are attached hereto as Appendix A.

In accordance with Section 202,20(c) of the Regulations of the Assistant 
Secretary, the Chicago Area Administrator has investigated the objections 
and has transferred the case to the undersigned for consideration. Set 
forth below are the positions of the parties, the essential facts 
as revealed by the investigation, and my findings and conclusions with 
respect to the objections.

Objections Cone emir./? the Procedural 
Conduct of Election

NPFE objects to the procedural conduct of the election in-fiiat it 
disagrees with the electica supervisor's opinion that certain mail ballots 
should be declared void and, therefore not opened and counted in the official 
tally of ballots.

KFPE considers the voided ballots as isullin^ into three categories:

^  These letters of objection were followed by thiree (3) additional
letters (with enclosures) filed by ITFFE, A letter received in the Chicago 
Area Office on November 3, 197$, and requesting an extension of time, 
offered evidence filed in support of the objections, as di.d letters 
received in the Chicago Area Office on Iloveiaber 6 and 2U, 1975* These 
materials are considered timely filed pursuant to Section 202.20(b) of 
the Regulations of the Assistant Secretary (see footnote 12).

(1 ) One (1 ) jJidividual returned his ballot in an envelope other thim 
the »'franked" (official) pre-addressed envelope which had been 
provided to all eligible voters in the official mailing of ballots. 
This "unofficial" envelope did not contain on its outside either 
the required signature statement or acconpanying signature of the 
voter. It is suggested by ITFFZ that because this employee's franked 
envelope had either been mutilated or destroyed another envelope 
was substituted, and, therefore, the ballot of this voter was 
improperly voided.

(2) Seven (7) employees failed to place their signatures on the back o f  
the official return envelope below the signature statement, j /
NFFE contends that "in a previous election such a ballot was 
challenged and then later counted" and that the same practice should 
be followed in the instant election. Purthsr, ITFPE disagrees with 
the reasons (stated in voters' instructions) for requiring such 
signatures.

(3) Three (3) employees cast their ballots on a ballot of a different 
color. 8/ IWFE reasons that this was "not surprising" because 
the ballot materials used in the runoff election were mailed in
the same type of envelope as in the first election and thus confusion 
could easily have occurred in the mind of some voters. iJPPB aelieves 
these ballots associated with the initial election should be counted 
as valid in the runoff election.

i ^ e  3

2/  Regarding this category of voided ballots, it must be pointed out that 
one (1 ) official return ballot envelope did not contain a signature 
statement. I will make specific reference to this matter in my 
conclusion regarding the procedural objections.

^  In the instant runoff election, the color of the ballots was pink
whereas in the previous election, held on August 22, 1975> the ballots 
were green. Further, the ballot choices in the initial election were: 
AI'X>E, "Neither," NFFE, whereac. the choices in the runoff election v/ere 
limited to AIOE and NiYE. Thi'ee (3) voters used ballots in the runoff 
which were distributed to eligible employees for use in the initial 
election.
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Relative to (l), the tallot voided because of the voter's failure to 
return the ballot provided in the appropriate official return envelope, I 
find that that ballot vas properly voided. The franked, pre-addressed 
envelope with signature statement is utilized to safeguard the integrity 
of the balloting in a nail ballot election. Representatives of the Assistant 
Secretary have the responsibility to insure that only those ballots which 
are cast in conformity with promulgated instructions 2/ SL^d reasonable rules 
and practices designed to safeguard the balloting can be counted as valid 
ballots cast, I see no reason to deviate frcc: the "laboratory conditions” 
established for balloting. All eligible eziployees in the instaint election 
vere twice informed of a duplicate ballot mailing procedure (first,in the 
Notice of Election accompanying the mail balloting material; second,,in the 
same Notice of Election posted at various employee v/ork stations) v/hereby 
eligible employees could-on tinely basis- request d. second mailing of 
balloting materials. This procedure is expressly designed so that eligibles 
could correct any problems associated with the inailing of ballots (or, in 
this instance, the loss or destruction of the official return envelope).

More importantly, all eligible employees were provided as part of their 
iLail balloting materials a notice entitled "Instructions To Eligible 
Employees Voting B y  United States I'Sail." Part of the information contained 
In this notice is as follows:

This is a secret ballot election. YOUR BALLOT \-^LL BE  VOID AND V7ILL NOT 
BE COUNTED UNIiESS you: Return the ballot in the same envelope which you 
received for that purpose.

Relative to (2), the ballots voided because of the voters' failure to 
complete the signature statement, I find the JTFira contention to be without 
nerit. The notice mentioned above is explicit on this natter:

YOU BALLOT WILL BE VOID AND WILL NOT BE COUNTED ^IJLESS you:

Sifpn your name in your own handwriting on the outside of that envelope 
after the word "signature," so that your name can be checked against the 
eligibility list. 10/

Jage I-

^ 7  Kcferonce is inade to page 9 of the "Procedural Guido for Conduct of 
Election Under Supervision of the Assistant Secretary Pursuant to 
Executive Order 11U91" wherein the return envelope procedure is 

clearly described.

1 0 /  It was noted above (footnote 7) that one of the official ret\im envelopes 
did not contain the signature statement; however, as this applied to a 
Dingle voided ballot and thus could not affect the election results, I 
find this defect not in itself sufficient so as to require a second election-

Relative to (3) the use of ballots in the runoff intended for use in the 
original elccticn of August 22, 1975, it should be clear that this initial 
ballot was in no v/ay appropriate to the runoff election in question, i.e., 
the ballot choices were different and, therefore, any selection indicated 
by a voter using the original ballot is irrelevant to the options in the 
runoff election. To allow such type a ballo^ is effectively to destroy 
the safeguards established to insure that each eligible voter be allowed to 
cast a single ballot for the valid ballot options. I find these ballots 

were properly voided.

Additionally, with regard to (l) and (2), it v/as agreed upon prior to 
the counting of the ballots in the instant election that any outer envelope 
which did not contain the signature of the voter was to b e declared, void.
The chief union negotiator representing iJPFS (the same individual who 
subsequently filed the objections to the instant election) vjas a  party 
to this agreement. It is also noted with regard to all three issues that 
a "Tally of Ballots" certifying that " . . .  the counting and tabulating 
/of ballots/ were fairly and accurately done . . . . " was signed b y  this 
Scune NFFE representative immediately subsequent to the ballot count.

Based upon the foregoing, I conclude that there was no improper procedural 
conduct of the election. Accordingly the objections in this regard, shall be  

overruled.

Ob.icctiono Concomin? Conduct 
Which May llavĉ  Ir.DroTJOrly 

Affected 1 ue Results of the Election

NFFE»s objectiois in this regard are centered around a  series of actions 
allegedly taken against sl.NFFE organizer and steward by GSA in order to 
discourage guards and Federal protective officers froni voting for a n d
around the allegedly discriminatory treatment by GSA against the NFFE 
organizer relative to leave policy. Each of these allegations will 

separately be considered.

NFFE alleges that its organizer, a unit employee, in an attempt to appeal 
disciplinary actions taken against liim by  GSA, vra.s informed b y  GSA officials 
that he could not lake such actiai hiraself or through a pcrsonel representative, 
bul that only Local 13U6,AFGE could appeal disciplinary actions taken w ith 
regard to employees in the GSA Milwa\ikee PBS Field Office. Investigation 
affirms that Local I3U6, AIXJE is the exclusive representative for employees 

In this unit.

NXTE supplies no arguement as to how such action, whether proper or not, ll/ 
could liave discouraged other eligible employees in the instant election froa

Page $

11/  I find that tho propriety of such action need not be decided b y  me within 
the context of this decision.
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voting for NFF2, nor does it supply any other evidence to support its 
allegation. NFF3 has failed to neet ixs burden of proof in this matter. 
Accordyi^ly, I conclude that no improper conduct occurred in this regard 
affecting the results of the election, and I shall overrule this objection.

Concerning the GSA actions allegedly taken against the IIPFS ste\7ard, it 
18 alleged that the steward was forced to take a fitness-for-duty medical 
examination d\^ing the ^ e c t i o n  caapaign. Although the objcc t i m  and 
supporting evidence submitted by liFFZ is not clear as to whether it is the 
A u ^ t  22, 197$, initial election campaign or the October 20, I975, runoff 
election campaign that is referred ^o, I see no need to decide v;hich, as 
again NPFS supplies no argument or evidence as to how ouch action could 
have had ci bearing on the election results. 12/ Accordingly, I conclude 
that no improper conduct occurred in this regard affecting the results of 
the election and I shall overrule this objection.

Lastly, NFFE points to the fact that GSA granted the president of an 
AFGE Local three weeks leave, during parr of which he did organizin;^ 
work for AFGE in Chicago, and that a reciuost for throe-wceko leave for 
a  NFFE organizer made on September'12, 19’?$, was denied, only one weeks 
leave being granted, and this leave did not become effective until 
September 26, I975. NPFE contends that since the mail ballots in the instant 
runoff election were mailed on September 22, 197$, the delay on the part 
of GSA in granting leave to its organizer was to shov; opposition to NF?E 
and, had the KFPS organizer been granted the leave requested before the 

Sepember 2 2 1975, mailing of ballots it may have affected the election outcome.

ITFFE attempts to support this conclusion with the statement of its 
chief union negotiator that " . . .  ^ h e  InT tB  organizer7 informed me that 
employees at some locations that he contacted after September 2U, 1975, told 
him that they had a D r e a ^  voted and that they might have voted for irBTE if 
they had talked to earlier." This is the only information supplied
b y NFF3 in support of this objection and it does not in m y  opinion warrant 
a setting aside of the election. The mere fact that an APGS representative 

^ greater amount of leave before the mailing of ballots while 
the Nips representative was not is not sufficisnt to demonstrate GS/l bias 
relating to the instant election. Further, the statement or xne chief union 
negotiator given above is not supported by any evidence. It relates to 

vhat an unspecified number of employees tcldsomeone -else what they may have done

Psigo 6

Reference is mace to another individual Federal Protective Officer who 
was allegedly refused supervisory training after the election despite the 
favorable rccommendatiori of the GSA Buildings rlaiiager in Detroit. This 
objection v/as not received by the Chicago Area Office during the five-day 
period for filing timely objections, and v.as a part' of the November 3, 
1975, letter referred to above. Vnile the supplemental materials supplied 
by letter have been accepted as timely, no new objections beyond the” five- 
day requirement can be considered. Therefore, it is overruled pursuant 
to Section 202 20(b) of the Regulations of the Assistant Secretary.

had conditions been otherwise. I see here no reason to set a s i d e  t h e  
election on these grounds and conclude that no conduct o c c u r r e d  w h i c h  
improperly affected the results of the election.

Based upon all of the foregoing and the entire c i r c umstances i n  this 
proceeding, I conclude that no improper procedural error o c c u r r e d  w i t h  
regard to the election conducted on October 20, 1975, and a d d i t i o n a l l y  
conclude that no improper conduct occurred which impr o p e r l y  a f f e c t e d  the 
results of the election. Therefore, all the o b jections i n  th i s  c ase a r e  
hereby overruled in their entirety.

Pursuant to Section 202.20(f) and 202.6(d) of the Regula t i o n s  o f  the 
Assistant Secretary, an aggrieved p a r t y  m a y  obtain a r e v i e w  o f  t his a c t i o n  
b y  filing a request for review with the Assistant S e c r e t a r y  for L a b o r -  
Manageraent Relations, Attention; Office of Federal L a b o r - M a n a g e m e n t  
Relations, U. S. Department of Labor, LMSA, 200 Consti t u t i o n  A v e n u e ,  N. VT,. 
Washington, D. C. 20216. A  copy of the request for review m u s t  b e  s e r v e d  
on the undersigned Acting Regional Administrator as well a s  th e  o t h e r  
;parties. A  statement of such service should a c c o m p a n y  the r e q u e s t  for 
review.

The request must contain a complete statement setting f o r t h  the facts 
and reasons upon which it is based an d  must be received b y  t h e  A s s i s t a n t  
Secretary not later than close of business M a rch 17, 1976.

Dated at Chicago, Illinois this 2nd day o f  March, 1976.

Page 7

David R. Dalton, A c t i n g  Regional A d m i n i s t r a t o r
United States Department o f  L a b o r
Labor-Management Services A d m i n i s t r a t i o n
Federal Building, R o o m  1033B
230 South Dearborn Street
Chicago, Illinois 6 0 6 0 4
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7-16-76

U.S. DEPAR'rMEN r OF LABOR
OPFICB OF THE ASSISTANT SECRETARY

WASHINGTON, D.C. 20210

U.S. DE?ART?-C£?4T O F  L A O O R
LABOR-MANAGEMENT SERVICES ADMINISTRATION

Mr. Joe C. Wilson 
National Vice President 
National Association of Government 

Employees 
3300 West Olive Street - Suite A 
Burbank, California 91505

739

Re: Travis Air Force Base, California 
Case No. 70-5032(CA)

Dear Mr. Wilson:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator *s dismissal 
of the complaint in the above-named case, which alleges a 
violation of Section 19(a)(3) of Executive Order IIU9I, as 
amended.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that further proceedings in 
this matter are not warranted. Thus, in my view, the evidence 
did not establish that the Activity had any knowledge of the 
activities of the American Federation of Government Employees* 
(AFGE) non-employee representative, nor was there any 
evidence provided which would establish a reasonable basis 
for the allegation of improper assistance to the AFGE on the 
part of the Activity.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

RO O M  9 0 6 1 . F E D E R A L . B U IL D IN G  
4 5 0  G O U O E N  G A T E  A V E N U E . B O X  36017  

S A N  F R A N C IS C O . C A L IF O R N IA  9 4 1 0 2  
T E L E P H O N E i 4 1 5 -6 5 6 -5 9 1 5

March 5, 1976

Mr. Joe C. Wilson 
National Vice President 
National Association of 

Government Employees 
3300 West Olive Street 
Burbank, CA 95105

Dear Mr. Wilson;

Re: Travis Air Force Base 
Case No. 70-5032

The above captioned case alleging a violation of Section 19 of Executive 
Order 11491, ar- amended, has been investigated and considered carefully.

It does not appear Lhat further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established. It is your 
position tli.it the Respondent knew that AFGE intended to organize the Gen­
eral Schedule (GS) employees who are currently represented by NAGE and 
that Respon.jenL*s failure to take measures to prevent an AFGE non-employ­
ee representative from entering the work sites and soliciting signatures 
from thcfu GS employees constituted assistance to a non-equivalent union 
in violation of Section 19(a)(3) of the Order. Additionally, you have 
asserted that the AFGE non-employee representative solicited signatures 
fraudulently, and that this alleged fraudulent action by the AFGE non-em­
ployee representatives constitutes a violation of Section 19 of the Order 
by the Respondent.

The investigation revealed that, while NAGE is the exclusive representa­
tive of a unit of GS employees at Travis Air Force Base, AFGE is the ex­
clusive represt’ntauivc of other bargriining units at Travis and leg.illy 
has access to the Base. On May 35, 1975, an AFGE non-employee rc.prescn- 
-atlve contacted two employees who are included in NAGE's bargaining unit 
It their work sites at Travis. One of these employees signed AFGE's 
showing oi' in tit rest petition during her visit with the AFGE non-employee 
representative.

Even assuming that Respondent may have known that AFGE had the intention 
to organize the GS employees represented by NAGE, no evidence has been 
presented to indicate that on May 15, 1975, the date of occurrence of the 
only conduct under attack, the Respondent had knowledge that the AFGE 
non-employee representative was soliciting signatures among the employees 
exclusively represented by NAGE. Therefore, there is no basis for con­
cluding that Respondent provided improper assistance to AFGE.
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Additionally, I conclude that there is no basis for construing an alleged 
fraudulent action committed by the AFGE non-employee representative while 
soliciting signatures as an unfair labor practice by the Respondent since 
there is no evidence that at the time of the incident the Respondent even 
knew that the AFGE non-employee representative was soliciting signatures.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Area Administrator as 
well as the respondent. A statement of service should accompany the re­
quest for review.

Such request must contain a complete statement setting forth the facts and 
reasons upon which it i§ based and must be received by the Assistant Secre­
tary for Labor-Management Relations, U. S. Department of Labor, 200 Consti­
tution Avenue, N.W., Washington, D. C. 20210, not later than the close of 
business on March 22, 1976.

Sincerely,

oon K. Byrholdt 
Regional Administrator 
Labor-Management Services

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y  

WASHINGTON, D.C. 20210

7-19-76

Mr. Rucsell M. Butler 
Vice President, Local 2221 
American Federation of 

Government Employees 
208 North Cedar 'Street 
Newark, Ohio lj-3055

740

Re: Aerospace Guidance and Metrology 
Center

Newark Air Force Station
Newark, Ohio
Case No. 53-8531(CA)

Dear Mr. Butler:

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator's 
dismissal of the instant complaint, \7hich alleges violations 
of Section 19(a)(1), (2) and (î-) of Executive Order llii-915 
as amended.

I find no merit in the Respondent's argument that the 
instant complaint is barred by Section 19(d) of the Order.
The grievance referred to by the Respondent involves an issue 
different from the issues raised by the allegations of the 
complaint.

In light of the Federal Labor Relations Council*s forth­
coming policy statement regarding an employee*s right of repre­
sentation at meetings \vlth agency management (see the attached 
Information Announcement of the Council), I have decided to 
defer consideration of that portion of your request for review 
involving the 1 9 (a)(1 ) allegation of the complaint until such 
time as the Council issues its statement. Inasmuch as there 
is insufficient evidence to establish a reasonable basis for 
the alleged violations of Section 19(a)(2) and (U) of the Order, 
your request for review with respect to these allegations is 
hereby denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LAF^r^
BEFORE THE ASSISTANT SECRfrTARY FOP. M/»NAGcMENT RELATIONS

CHICAGO RiiGION

UNITED STATES AIR FORCE,
AEROSPACE GUIDANCE AND METROLOGY CENTER, 
NEWARK AIR FORCE STATION, a^IO,

Respondent

and Case No. 53-08531(CA)

GARY E. DAVIS, An Individual,

Complainant

The Complaint in tho above-captioned case was filed on October 20, 1975, 
in the office of tho Cleveland Area Adiiiinistrator. It alleges a viola­
tion of Sections 19(a)(1), (2), and (4) of Executive Order 11491, as 
amended. The Complaint has been investigated and considered carcjully.
It does not appear that further proceedings are vtvrranted, inasmuch as a 
reasonable basis foi the Complaint has not been established, and I shall 
therefore dismiss the Complaint in its entirety.

The Complainant alleges that the Respondent violated Section 19(a)(1),
(2), and (4) in regards to his attendance at <x Relations Class and
denied him union representation at a meeting to liscuss the matter.

The Complainant had attended Pliase 1 of a Race Pr.lations Class and states 
that it caused him emotional stress. V."hen scbc‘dMi.ed for Phase II'cf the 
classes, the Complainant agreed to attend along -vith the Newark Air Force 
Station Commander, who stated that the Conplair.: 1.1 would be excused from 
the class should it disturb the Complainant. T̂  - Complainant failed to 
attend the class sclieduled for April 21 and 22, 1975, due to alleged 
illness. On April 23, 1975, the Complainant met with the Conmander 
regarding his failure to attend the class. The <r^omplainant was denied 
union representation at the meeting, and was given two weeks to supply 
the Respondent with medical evidence supporting, his contention that the 
classes would aggravate emotional problems. Aft<;r receiving this medical 
information, the Respondent agrt-ed lo defer tho Complainant's required 
attendance at the classes pending continued reports of his psychiatric 

progress.

Tl-:e Complainant contends that the Respondent vioJated Section 19(a)(1) of 
the Order by denying him a union representative ?.t a meeting which could 
have resulted in disciplinary action. The meeting was scheduled to be 
held with the Complainant as an individual employee with respect to a

particular incident that had no relationship to union activity. I find, 
in the circumstances, that the meeting amounted to no more than a jjossible" 
councelling session, and did not constitute a formal discussion, and 

that hence the Respondent did not owe the^^Complainant the privilege of 
having a union representative present. W

Complainant alleges that the Activity violated Section 19(a)(2) of the 
Order by discriminating against the Comp^lainant in scheduling him to 
attend the Race Relations Classes due to his union activities, I find 
no evidence submitted that goes beyond what is dii>cusscd hereinabove 
with regard .to Section 19(a)(1), and find further that it is relevant 
with regard to this, and the Section 19(a)(1) allegation, that the 
Respondent in fact allowed the Complainant time to work out his problems 
regarding the attendance of class and did not discipline him.

Finally, Complainant contends that the Activity \iolated Section 19(a)
(4) of the Order by discriminating and attempting to intimidate him by 
threatening him ’’with disciplinary action during a telephone call to my 
home”. I find the record completely devoid of evidence with regard to 
the contents of such a phone call. Even if theConplainant is referring 
to the vague description in the pre-complaint charge, I find nothing there 
either that would support an allegation of unlawful action or threat 
within the meaning of the Executive Order.

Having considered carefully all the facts and circumstances in this case, 
including the charge, the Complaint, the positioi s of the parties, and 
all that which is set forth above, the Complaint in this case is hereby 
dismissed in its entirety.

Pursuant to Section 203.8(c) of thei^egulations o f the Assistant Secretary, 
the Complainant may appeal this action by filing a Request for Rev^ieiv with 
the Assistant Secretary and serving <x copy upon this office and the 
Respondent. A statement of service should accompany the Request for 
Review. Such request must contain a complete st:«tement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor Management Relations, Attention: Office of 
Federal Labor Management Relations, U. S. Department of Labor, LMSA,
200 Constitution Avenue, N. W . , Washington, D. C. 20216, not later than 
close of business April 1, 1976.

Dated at Chicago, Illinois, this 17th day of March, 1976.

Attacliment; LMSA 1139

-  2  -

David R, Dalton, Actxng Regional Administrator
U. S. repartment o: Labor, LMSA
Federal Liuilding, K.->ora 1033B
230 r^outh Dearborn street
Chicago, Illinois 6.604

Texas Air National
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7-19-76

U.S. DEPARTMExN f OF LABOR
O f f ic k  o f  t h e  A s s is t a n t  S k c r e t a r y

W a s h i n g t o n ,  d  c  20210

Mr. David J. Butler 
President, AFGE Local 266? 
21^01 E Street, N. W. 
Washington, D. C. 20506

Re:

Dear Mr. Butler:

741

Equal Employment Opportunity 
Commission 

Washington, D. C.
Case No. 22-6503(CA)

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s dismissal of the com­
plaint, which alleges violations of Section 19(a)(1) and (2) 
of Executive Order 11^91^ as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that a reasonable basis has not been 
established for the portion of the complaint concerning 
restrictions placed on your use of leave time and, consequently, 
further proceedings on that allegation are unwarranted.
Moreover, as the allegation that the Activity placed limitations 
on access to certain employee records, including leave records, 
was raised for the first time in the request for review, it 
cannot be considered by the Assistant Secretary. In this 
regaxd, see Report on Ruling, No. ho (copy enclosed). However, 
contrary to the Regional Administrator, I find that a. reasonable 
basis for those portions of the complaint concerning your 
May 1975 performance appraisal and yoiir subsequent failure 
to be promoted has been established. Thus, in my view, the 
Activity*s conduct with regard to those matters raises material 
issues of fact which can best be resolved on the basis of 
evidence adduced at a, hearing.

Accordingly, your request for review is granted, in 
part, and the instant case is remanded to the Regional Adminis­
trator, who is directed to reinstate the complaint consistent 
with the findings herein and, absent settlement, to issue a 
notice of hearing.

Sincerely,

U M U U K  m a n a g e m e n t  s e r v i c e s  A O M IN I& i

R E G IO N A L  O F F IC E  

1 4 1 2 0  G A T E W A Y  O U IL O IN G  

3 9 3 5  M A R K E T  S T R E E T

February 13, 1976

Mr. David J. Butler, Acting President 
AFGE Local 2667 
2401 E Street, N,W.
Washington,D.C. 20506 
(Cert.Mail No. 782151)

F H ILA D C L rH IA . PA 10 
T tLCP HO NC  2 IS - 3 » 7 . r

Re: Equal Employment Opportunity 
Commission 
Case No. 22-6503(CA)

Dear Mr. Butler:

The above-captioned case alleging a violation of Section 19 
of Executive Order 11̂ »91 , as amended, has been investigated and 
considered carefully. It does not appear that further proceedings 
are w;jrran»e(I inasmuch as a reasonable basis for the complaint has 
not been established.

In your complaint, you allege that the Equal Employment 
Opportunity Commission restricted your leave, downgraded your 
employment appraisal and failed to promote you because of your 
union affiliation and activities as Shop Steward in violation of 
19(a)(1) and (2) of the Executive Order.

You contend that during your first year of employment with 
the Respondent your leave record vas worse than the past year but 
nevertlielcss you received an outstanding job appraisal and a pro­
motion. You claim that you only encountered difficulties with your 
appraisal and leave after you became an Alternate Shop Steward.

In its answer to the complaint the Respondent contends that 
you have history of excessive tardiness, and excessive use of annual 
leave wiihout prior notirc: and that your supervisor has been overly 
rc.-isonable in approving ;mnu,aL and sick leave. The Respondent claims 
t.hat the so-called "resti ictions” on leave were merely a response to 
your coustanl. abuse of l(Mve. The Respondent also contends that your 
appraisal was graded according to the judgment of your supervisor and 
any mention of your involvement in "employee associations" refers to 
other office activities such as assisting employees with filing their 
tax returns and your discussions with office employees concerning their 
participation in group sports activities.

Attachment

Bernard E. Dalury 
Assistajit Secretary of Labor
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Finnllv, the Respondent contonfls your non-sclection was
a judp.menL decision by the sclectinp, official who did not consider 
you best qiinlifiod for the position.

The investij’nl Ion revealed that you w(-*re cited for tardiness 
and continual vwo of early morning leave in your 1973-1974 and 197/*- 
1975 eiTiployoo pfrformance appraisals. On January 9, 1975 you became 
Alternate Shop Steward. Ou April 16, 1975 you received a memorandum 
from your supervisor restric■> tng the use of annual and sick leave.
Every few weeks thereafter you received memoranda questioning the 
use of various amounts of annual leave. On May 8, 1975 the Respondent 
issued an appraisal of your work which included criticism for using 
official time for "employee associations activities". You objected 
to this insertion in the appraisal because, you -alleged, it "discre­
dited" you by improperly referring to your union activities. On June 19,
1975 you were notified that you were not selected for a GS-6 Vouchor 
Examiner position.

Washington,D.C. 20216. A copy of the request for review must be served 
upon this office and the Respondent. A statement of service should 
accompany the request for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than close of business March 1, 1976.

Sincerel

Regional Administrator
for Labor-Management Services

Yop. ci^ntend that the alleged violations began at a time coincident 
with your supervisor's discovery of yotir union affiliation. However, 
you prcsenletl no evidence to support your allegation that the Respondent' 
actions in restricting your use of annual leave, "down-grading" your 
performance evaluation and non-selecting you for a promotion was in 
retaliation for your union activity. More knowledge of union affiliation, 
standing alone, is not enough to establish a basis for a complaint that 
a 19(a)(2) violation occurred. \J

No evidence I'.as been presented by yo\i which establishes a nexus 
between the Respondent's alleg('d actions and any union, activities on 
your b<^half. No evidence was submitted showinj”. union animus. There is 
Insufficient evidence that the Respondent's alleged conduct was motivated 
in whole or part by anti-union consideration. Therefore, I find that 
you have not established a reasonable basis that a 19(a)(1) or 19(a)(2) 
violation has occurred and I am dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Rules and Regulations of the 
Assistant Secretary, you may appeal this action by filing a request for 
review with llie Assistant Secretary for Labor-Management Relations, Attenti 
Office of Federal Labor-Management Relations, U.S. Department of Labor,

1/ Department of Housing and Urban Development, Detroit Area Office,
Detroit, M'lchigan, a'/SLMR No. 414. Veterans Administration, Veterans 
Benefits Office, A/SLMR No. 296.
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7-19-76

Mr. Robert F. Griem
West Coast Counsel, National Association 

of Government Employees 
3300 W. Olive Avenue, Suite A 
Burbank, California 91505

Re: National Weather Service 
Los Angeles, California 
Case No. 72-5655(CA)

Dear Mr. Griem:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of that portion of the complaint in the above-named case, 
which alleges a violation of Section 19(a)(1) and (6) of 
Executive Order lli+91> as amended. Your request for review 
does not dispute the dismissal of the Section 19(a)(2) portion 
of your complaint, and the Regional Administrator’s findings 
in this regard are affirmed.

Under all of the circumstances, I find that a reasonable 
basis for the Section 19(a)(1) and (6) allegations of the 
complaint has been established. Thus, in my view, material 
issues of fact aaid policy have been raised herein which can 
best be resolved on the basis of evidence adduced at a hearing.

Accordingly, your request for review is granted, and 
the case is remanded to the Regional Administrator, who is 
directed to reinstate the Section 19(a)(1) and (6) portion 
of the complaint ajid, absent settlement, to issue a notice of 
hearing.

Sincerely,

U.S. DEPARTMENT OF LABOR
O f f ic e  o p  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. DC. 20210

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

January 21. 1976

i!r. Robert Hriem
NAGE West Coast Counsel
3300 West Olive Avenue, Suite A
Burbank, CA 91505

Dear '-r. Griem:

Re: National Weather
Services, Los Angeles 
NAGE Local R12-72 
Case Mo. 72-5655

Tlie above-captloncd case allegiap; a violation of Section 19 of Executive 
Order 11A91, as acer.dcd, has bncn Investigated and considered carefully.

It Is concluded that the complaint is not precluded by Section 19(d) of 
the Order since the complaint Is concerned with changes in the work schedule 
while the j?rievance is concerned with alleged inaccuracies lu the guidance 
schedule. ''

However, it docs not appear that farther proceedings are warranted inatsrcuch 
as 3 reasonable bases for the coinplalnt has not been established. In this 
refard, It Is noted that no evidence was submitted with respect to a viola­
tion of Section 19(a)(2) of the Order.

As for the 19(a)(6) allegation, the evidence indicates Respondent conferred 
V7ith Coiaplalnant on numerous occasions concerning a proposed change in duty 
hours and formally announced the change only after Complainant demonstrated 
its position had not chan<3;ed. ??oreover. Complainant did not request to 
confer on the impact of the change during the 35 day period between the 
announcement and the effective date of the chanp.e.

I an, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you may appeal this action by fillnj? a request for review with the Assist­
ant Secretary and serving a copy upon this office and the Area Administra­
tor as well as the respondent. A statement of service should aqcorapany 
the rerncst for review. Such request must contain a complete statement 
settlnp forth the facts and reasons upon which it. Ic based anc? must be 
received by the Assistant Secrtitary for Labor-JTanagement Rel.'iCions, U. S. 
Departmeut of Labor, 200 Constitution Avenue, , Washington, D. C.
2U210, net later than the close of business on Fobriiaty 5, 1976.

S I t  C 2r e l y ,

Goru^r. 11. 3yrholdt 
Regional Adinlnistrator
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O f f ic e  o p  t h e  A ssista n t  Se c r e t a r y

WASHINGTON. D.C. 20210

7-19-76-

U.S. DEPARTMEN r OF LABOR UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

743
Mr. Roljert J. Canavan 
General Counsel
National Association of Government 

Employees 
285 Dorchester Avenue 
Boston, Massachusetts 02127

Re: Massachusetts Army National Guard 
Boston, Massachusetts 
Case No. 31-885S(KD)

Dear Mr. Canavan:

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator's 
Report and Findings on Ob.jections in the above-named case.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that further proceedings in 
this matter are unwarranted.

Accordingly, yo\ir request for review, seeking reversal 
of the Acting Regional Administrator’s dismissal of the 
allegation, is denied.

Sincerely,

Massachusetts Army National Guard 
Boston, Massachusetts

and

Activity

National Association of Government
Employees, Local Rl-15^ - Petitioner

- and -

National Federation of Federal 
Employees, Local 1629 - Intervenor

Case No. 31-8853(RO)

REPORT AND FINDINGS

ON

OBJECTIONS

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

In accordance with the provisions of an Agreement for Consent or 
Directed Election approved on October 22, 1975, an election by 
secret ballot was conducted under the supervision of the Area Ad­
ministrator, Boston, Massachusetts. 'The election was conducted 
entirely through the United States Mail with ballots mailed to 
all eligible voters on the afternoon of Friday, November 1^, 1975: 
All ballots properly returned through the United States Mail by 
Noon, Monday, December 1, 1975,were tallied:.

The results of the election, as set forth in the Tally of Ballots, 
are as follows:

Approximate number of eligible voters 

Void ballots_______ ^

650

_ 5
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Votes cast for National reaeratlon ol Federal Employees
Local IE29

2ii2

Votes cast for National AGsociatlon of Government Employees 190
iTocal R 1 ~I5 ^

Votes cast against (exclusive recognition)

Valid votes counted _____ ____________________

'Challenged ballots ___

28

Valid votes counted plus challenged ballots

460

22

482

Challenged -ballots are not sufficient in number to affect the results 
of the election.

Timely objections to conduct improperly affecting the results of the 
election were filed December 8 , 1975, by the petitioner. The objec­
tions are attached hereto as Appendix A.

In accordance with Section 202.20(c) of the Regulations of the Assist­
ant Secretary, the Area Administrator has investigated the objections. 
Set forth below are the positions of the parties, the essential facts 
as revealed by the investigation, and my findings and conclusions witr. 
respect to the objections involved herein.

1. The NAGELS Objections

The National Association of Government Employees (hereinafter NAGE) 
asserts that on or about November 5, 1975, agents of the National 
Federation of Federal Employees Local 1629 (hereinafter NFFE) caused 
to be distributed and circulated among employees eligible to vote in 
the election a circular, a copy of which is marked "A" and is attach­
ed to NAGE's -objections. It submitted evidence that this circular 
was received by some unit employees at their homes in the mail about 
November 12, 1975-

At the top of this circular is the full name of the National Federatic: 
of Federal Employees in capital letters with the address and telephone 
number of its National Headquarters directly below it. This is follow 
-ed by a headline which says, "NFFE DISAGREES WITH NAGE FIGURES." An 
arrow goes from this headline to the third paragraph of a re-print of 
an article written by the columnist Jack Anderson which appeared in

- 2 -

the October 31, 1972, edition of WRsh1np;t>oo Post. The para­
graph in the article is enclosed in a box and says, "Lyons Leads 
not only the 100,000 - strong National Association of Government 
Employees but, embarassingly for him in the present circumstances, 
the 3 0 ,000-member International Brotherhood of Police Officers." 
Directly below the headline and above the article are two paragraphs, 
the first of which reads, "For the article reprinted below, NAGE 
presumably told the Washington Merry-Go-Round, for its Washington 
Post article of October 31, 1972, that ’Lyons heads ... the 
100,000-strong National Association of Government Employees...*"
The second paragraph relates membership figures for the NAGE in 
the federal sector for the years 1972, 1973 and 1974. The 
circular says these figures are from published records of che 
U. S. Civil Service Commission. The reverse side of the circular 
continues to discuss membership figures and contains a table com­
paring the number of federal employees represented by six differ­
ent unions in each of five years. The circular ends with the 
statements, "Don’t be taken in by NAGE Propaganda! Someone is 
not telling the truth about the size of Federal employee organiza­
tions. THE FACTS SPEAK CLEARLY VOTE INDEPENDENT...VOTE NFFE."

The NAGE objects to this circular because "its true purpose was to 
provide an excuse to dredge up an article written by columnist 
Jack Anderson dated October 31, 1972, which in part stated that 
NAGE*s President was under 'double barreled federal investigation’ 
in connection with possible ’perjury in a Mafia-related case’ and 
for possible misuse of union funds. The article also stated that 
NAGE’s President had associated himself with known undervrorld 
figures."

NAGE asserts that the article was reprinted by NFFE "even though 
it knew that the 'double barreled federal investigation’ referred 
to in the article had long since resulted in a clean bill of 
health for both NAGE and its President." NAGE argues that NFFE 
knew that the inflammatory tone of the article would have a 
greater impact on voters in Massachusetts because it alleges the 
NAGE President associated with "known Massachusetts underworld 
figures.... ".

This NFFE circular was in the hands of the NAGE President on 
November 6 , 1975, which was more than one we^^k before the ballots 
v/ere mailed to eligible voters. NAGE did reply to the NFFE 
circular by m*ailing its own flier on or about November 12, 1975, 
a copy of which is attached as Appendix B. Nevertheless, NAGE con­
tends that the laboratory conditions necessary to allow a free 
choice by the voters were destroyed by the use of the Anderson 
column. It argues that the fears raised by emotionally charged cue 
words in the Anderson column could not be calmed by any replyi and 
consequently, it concludes that the use of the Anderson column, 
per se, constitutes objectionable conduct.

-  3 -
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The NAGE alyo arf,uecl that a subsequent circular distributed by the 
NFFE about m e n ib e rG iilp  figures demonstrr.ues It did not need to use 
-he Anderson column to make Its point about membership statistics, 
thereby showing NFFE’s Intent must have been malevolent In distri­
buting the column, finally, It argues that the use of a column 
three years old Is all the more objectionable with the passage of 
time, but it assigns no reason for this conclusion.

2. The NFFE*s Response

The NFFE responds that the number of circulars it wants to distri­
bute In a campaign is strictly an Internal affair. It says it made 
its dlsbrlbutions because "NAGE persists in claiming on its letter­
head that it is *the largest Independent Government Union in the 
Country"*

NFFE argues that the voters are intelligent individuals who are 
capable of separating fact from fiction. NFFE states that the 
NAGE had sufficient time "to refute the Anderson Flyer". NFFE argues 
that the Anderson column appears to be substantiated in every major 
respect by the information developed in hearings before the Senate 
Commerce Committee held on June 6 , 7, 8 and 29, 1972. NFFE then 
asserts that the NAGE flier was "replete with mis-statements, out­
right lies and untruthful quotes falsely attributed to a Depart­
ment of Labor Official".

3. The Regional Administrator's Findings

The Assistant Secretary has affirmed the use of the standards set 
forth in Hollywood Ceramics Co. Inc., Im O NLRB 221, for evaluating 
campaign propaganda to determine whether an election should be set 
aside. See Army yiaterial Command, Army Tank Automotive Command, 
V/arren, Michigan, A/SLMH No. 56. The standards set forth in the 
Hollywood Ceramics case have been summarized as follows: " D Q n  
election should be set aside only where there has been a mlsrep- 
presentation or other similar campaign trickery which Involves a 
substantial departure from the truth, at a time which prevents 
the other party or parties from making an effective reply, so that 
the misrepresentation, whether deliberate or not, may reasonably 
be expected to have a significant impact on the election."

I find that the thrust of the editorial coirmient contained in the 
NFFE circular was the relative membership strength of the NFFE 
and the NAGE, bi'ought out by references to specific membership 
figures contained in an article which was reproduced in its 
entirety. Although the article did refer to alleged Mafia connec­
tions of an officer of the NAGE, it is clear that there was no

editorial comment upon tne truth or falsity of such allegation 
and no attempt to affix the Imprimatur of truth to the "Mafia"- 
llnk assertions of the article.

I find that the timing of the distribution of this circular by 
the NFFE was not so clcse to the time voters would be receiving 
and marking their ballon^ as to prevent the NAGE from making an 
effective reply. This is particularly so where the President 
of the NAGE had a copy of the circular a full week before the 
ballots were even maileJ to eligible voters. Indeed, the NAGE 
did reply to the NFFE c“.x’cular by mailing out its own flier on 
or about November 12, 19/5. Such a mailing would be calculated 
to reach eligible vot?". c^efore they received their ballots 
which were mailed on Iioc;̂ ;/ilber 14, 1975. Therefore, the voters 
had before them the pe<;i-tlons of both labor organizations to 
evaluate for themselves •.’"ior to the time they cast- their ballots.

NAGE*s contention that did not need to distribute the circular
containing the Anderson column to make its point about membership 
figures Im.plies that limits exist or should be placed on the right 
of competing labor organizations to determine for themselves the 
extent of discussion to be devoted to certain campaign issues.
Such a notion is contrary to the basic policy of allowing labor 
organizations great latitude in the intensity and scope of the 
.propaganda by which they seek to influence voters so long as 
they do not resort to fraud or trickery. See Army Material 
Command, supra, at page 5 of the Hearing Examiner’s Report and 
Recommendations.

The NAGE's assertion that "the use of the Anderson column should 
become all the more objectionable with the passage of time" is 
supported by no reasoned arguments. It could just as easily be 
argued that the use of a three-year old newspaper column is less 
objectionable because the older it gets the less credence it.will 
be given by voters as an accurate reflection of the contemporary 
scene.

Based on the foregoing discussion, I conclude that no Improper 
conduct occurred affecting the results of the election. Accord­
ingly, NAGE’s objections are found to have no merit and are 
dismissed in their entirety.

Having found that no objectionable conduct occurred affecting 
the results oC the election, the parties are advised hereby 
that a Certification of Representative in behalf of the National 
Federation of Federal Employees, Local 1629, will be issued by 
the Area Administrator, absent the timely filing of a reouest 
for review.

- 5 -
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Section 202.6(d) of the Regulations of the Assistant 
hf aggrieved party may obtain a review of this action
Tohni M ® ^ request for review with the Assistant Secretary for 

R®latlons, Attention: Office of Federal Labor- 
Re^atlons, U. S. Department of Labor, Washington, D.C. 20216.

1 "lust be served on the undersign-
Heglonal Administrator as well as the other parties. A state­

ment of such service should accompany the request for review.

The request must contain a complete statement setting forth the 
facts and r e p o n s  upon which it is based and must be received by 
the Assistant Secretary not later than the close of business 
March 1, 1976.

Orncu ov x im  A s s i s t a n t  S l c r l t a r y  

WASHINGTON, D.C. 20210

U.S. DEPARTMENT OF LABOR

7-23-76
Mr. Earl M. Rlcketson 

National Representative 
American Federation of Government 

Employees, AFL-CIO 
P.O. Box 328 
Alma, Georgia 31310

Re:

744

Social Security Administration 
Macon, Georgia District Office 
Case No. 40-6648(RO)

Dated: February 1 3 , 1976

r

________ MANUEL EBER________________
Acting Regional Administrator for 

Labor-Management Services

New York Region

Dear Mr. Ricketson:

I have considered carefully your request for review seeking reversal 
of the Regional Administrator's Report and Findings on Objections in the 
above-named case.

In agreement with the Regional Administrator, and based on his 
reasoning, I find that further proceedings in this matter are unwarranted.

Accordingly, and noting also that evidence or information that is 
furnished for the first time in a request for review, where the party 
has had adequate opportunity to furnish it during the investigation 
period and prior to the issuance of the Regional Administrator's decision, 
shall not be considered by the Assistant Secretary (see attached Report on 
Ruling of the Assistant Secretary. Report No. 46), your request for review 
seeking reversal of the Regional Administrator's Report and Findings 
on Objections, is denied.

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UHIWD li'J’A'noC 01̂
Biu-'Oiffi 'nil-'. ASUISTAWT :\Kcui7rm 1'V>H h m > ii - m h h o m m  lucu/i-rioris

SOCIAL SECUTdTY AKlINISmTIO:! 
MACON, GEORGIA DISTRICT OITICE

Actlvi.ly

and Case No. iiO-66U0(RO)

LOCAL 266li, AI-I?rHJCAlI I^JJSRA'PION 
OP COVERlilE:':! il'iPLOYSES, AiX-CIO

Petj tioncr

REPORT AT!D FTTIDKGS 
ON

OBJECTIONS

In accordance v;ithi the provisions of an Agreement for Consent Election approved on 
llovenber 6, 1 9 7 5. an election by secret ballot was conducted under the supervision 
of the Area Birecxor, Atlanta, Georgia, on November 20, 1975*

The results of the election, as set forth in the Tally of Ballots, are as follows;

Approximate nianber of eligible voters.................... 99 ̂

Void ballots................................................ 0

Votes cc.st for American Federation of Govemnient 
Boployces, Local 266U.....................................36

Votes cast against exclusive recognition.................Ij8

Challenged ballots......................................... 0

Valid votes counted plus challenged ballots............. Qk

Tinely objections to conduct inpropcrly affecting the results of the elocxion were 
filod on irovoabfcr 26, 1975» "by Petitioner. The objections are attached hereto as 
Appendix A.

In accordance with Section 202.20(c) of the Regulations of the Assistant Secretary/-, 
the Area Director has investigated the objections. Set foi’ta below are the positions 
of the parties, the essential facts as revealed by the investigation, and my findings 
and conclusions with respect to each of the objections involved herein.

The election was conducted in a tmit consisting of all non-professional einployeos of 
the Districx Offjce in Ilacon plus the four branches in Griffin, V/amer Robins;, Dublin, 
and I-Iilledgcvillo, Georgia, excluding the mandator̂ '- classifications.

Petitioner was f,rantcd exclusive reco/^ition for a unit of District Offic<' omi^loyoos 
in 196 7. On July 1?V5i KUcn Îrown j'ilcd a dccorti:ication i.oiition 2 / on 
of employees i:i I'lo unit represonLod by Petitioner. The DU petition wa.*; withdrawn 
on November 1 6, '9V5-

Objection i:ur:bcr 1----- 1 shall treat the following as the first objection:

I-lanageiront )ir.G putposeiy and ilcljberntely bcliind t':e j;ocnep 
maneuvered, X'oosri,'\Ti»Ml, cuwl iiiriucnoed poi.‘:;oniic3 in s»n;M a 
manner so tliat tiu-y inClucncoo aii cmti Union altitude o.T.ong 
the employees witldn the Complex.

1/  The Tally in'-orroctly ntpio'l iho )v»-nbcr of eligible vot.r'V«;. 
number of eligible votora should have I'cad "09".

7 j  Case Ho. l|0-C)i9f.(Dil).

ii«prox!r:.-»to

Tlie Activity dcr.ies the char,<:c that it engaged in actions aimed at iriflucnciug ;ui 

anti-union atti'.uue among employecc.

Peiitioner ha- fuinished no particulars, such as dates, tJrce and placcr of al^egrd 
acts tending to influence voters nor ir. there ai.y evidence cir.pioyees wf:re rea:;sipin'i. 
Section 202.20 of the Regulations of tlio Assistant Secretary p r o v id e s  the ob­
jecting party' ;i.ull bear the burden of proof re/-̂ -riling all matters raised in xts 
objections. The Petitioner has furni«)ied no evidence- in su p p o rt 0 1 the objection and 
has therefore failed to berir tlie burden of proof r.s required L-y the Rc{pi-ations.
Based on the foregoing, I conclude that no improp-rr conduct occurred effecting th;- 
results of the election. Accordingly, Objection lluii.ber 1 is found to have no serit.

Objection Ku.’sber 2— —̂ I shall treat the following as the cccond objection:

Mana^cement has strictly enforced regulations in the District 
Office, where Union strength is, regarding the amount of time 
taicen for luncJi and was extremely lax with the Brcjich Offices 
where no Union strength existed, allov/ing at least 1$ minutes 
more tine for none m i o n  areas than was allov;ed in union areas.
Wien open stateiicnts were made by Management that the Union was 
responsible for changes in lur.ch periods. Other anti Union 
statements made by Management (Theresa Usery), "it was the 
employees dexermination xo become involved with these Unions".

Investigation reveals that in early 1975 the lunch hour in the District Office \/as 
shortened frou 1,5 -jiinutes to 30 minutes. The'lvinch period v;as subsequently reduced 
from US minuxes to 30 riinurtes in the branch offi’oes after Pexitioner er.pressed tne 
view that enployoes in the unit represented by Petitioner v/ere being treated dif­
ferently from xhe non-represented employees in the branches. Tlie petition herein 
was filed on October 9, 1975*

It is the Activity's position tiiat the chajige in lunch period v;as made solely on 
the basis of operational effectivene£.s. It denies that the cha:ige was motivated 
by ?nti-unior. deration, +ha+- it ir. pnssihlp ihat the
lunch period v/as not enforced consisxently in all branch offices, but that in any 
event, the decision to change tiie lunch hour was made and implemented before a 
representation nuestion v;as raised.

The change in duration of the I'ĵ nch period occurred prior to the filing of the 
representation peti'jion. T^e Assistant Secretary has held in Report Humber 5S that 
conduct occivrring prior xo the filing of the election petition may not be considered 
as grounds for setting aside the election. Petitioner had available to it the coa- 
plaint procedures of t;:e Assi:»tant Secretaiy if it desired to complain the decision 
to change the lunch period was improper. Therefore, it may not raise the issue of 
the change in iunch period as improper conduct which may have affected the election.

Regarding the alleged anti-union statement. Petitioner has s\»bmitted no particulars 
as to when the alleged stateuent was made by Usery or to v/hom it v/as made. Moreover, 
there is no evidence that Usery is in fact a management official. E\«-on if Usery 
did make the statement that "it was the employees determination to become involved 
with these Unions", standing alone, the statement is no more than an expi'cssion 
that it is the option of the en;ployec to join, assist or "become involved with" the 
union. Pcxitionei- has submitted no evidence that Llio state;nont was intended as a 
promise of bcnoiit for voting a;;ainst the uni-jn or a threat for voting fox' tne 
union. In t)io absenv-e of evidence that the statement by Ur.ei’y was intended as n 
pvonise or th;c-:l. or ;hat such a statement v/as in fact a promise or tlavat tlie 
ct.-iti'iiK.-nt is  r .o t ol>.j» ct;on;iblo. Under tJ>o circuin-,tanc»'s, I find that no improper 
conduct occujTod afi'eci.ing the rorul ts of the clectaon. Accordingly, Objection 
Number 2 is foui.d to have no merit.

Objection N\L-abers 3 and k— 
objeotion:^:

-I shall treat the following as the third and fourth

Tiiere is concrete evidence thal. those employees who are agaanst 
the Union were allowed to csjupai,<-px r.i.riinct the Union during 
workin,? liours. The Union told Ii»uia/;ement that tlicy v/ere crua- 
paigjiing against tlie Union during working hour:' but Mruia;vc:.i\;nt 
failed to do ruiything about it, again sliowing their i^-u-tia)ity 
to unti unionists.
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M 3nac'‘!'!cy't allowed the ucc of fasililior., (FTS iclcpijonc) to 
be uscJ by L'llcn Bxrown, (ai.ti xu^ion), fox' long (Ujt mcc calln 
to tho Branch Officcs \o canipaicn afjainst the Union.

Petitioner has fni'nichod a sicned ctatcioont of employee Nuncy Do-ird in v/hich J<aird 
describes a telcphDne conversation she overheard between Ellen Bro\m in Uiu Diet n et 
Office wid Bronda Pennington, an ompxoyoe in the Kilieu^'oville Branch. Accordinj.: to 
Baird, Brov.-i ar.d Pcnr.in^jton were discuicinrj the election and Brovm waa cajiipai^iunG 
against the union. Tho conversation took place the sane day Brovm was to conduct 
anti-ui-iion neetix:^ in -che Millcdeeville office after work.

The Activity states it has no knowledr.e of either Bro\m or any other employee havint; 
used the Pederal Telecommunications System (r'rs) to campaign for or against the union.

The only evidence furnished by Petitioner is the statement of the Brevvn-Pennincton 
conversation. It indicates that a unit employee actively participated in an anti­
union cĉ -p.-'-icn. A L^cctin^ vas scheduled to be conducted in one of tho branches on 
the sane day of tne 3rov.Tn-Pcnnington cojwei'cation. Tijore is no evidence as to vhat 
Brown said nor is there any evidence that the Activity was a-.-.vro of the conversation 
or that the Activity authorized, condoned or otherwise approved the use of the rT3 
by Brown or eny other employee for campaicnin^j chainst Petitioner. Abs-'ut a:ly evi­
dence that the AcTiivity was either aware of, condoned or approved the use of the 
PTS for an ar.ti-xnicn caapaign, there ai'e no CJC*ounds for settins aside the election. 
Under the circvuLatar.ces, I conclude tliat no improper conduct occurred affoctinf: the 
results of the election. AccordinGly> Objection Numbers 3 and U arc found to have 
no merit.

Objection liunber 5----- 1 shall treat the following as the fifth objection;

. . . the Union had asked permission to mail carapai^pi literature 
to the Branch Offices to be posted. Ilanaffcuent refused to co­
operate in this request until after it was Icsu.’ned that Mana{;'eincut 
was providir." tlds service to Ellen Bro\/n v/ho was mailing anti 
Union litcraLui'e ajid i\. was beiii^ posted b^ rlana^eueiit in the 
Milledcsville Branch Office.

Petitioner has furnished no evidence to support its allegation.

The Activity conccdas that on a Friday Petitioner was denied permission to mail lit­
erature to a branch maiiO,^er for posting on bulletin boards. Tho Activity states that 
Ellen Brovn inforued the District Manager on the follov/ing Ifonday morning that she 
had asked one of the branch manaecrs during the weekend to post a notice concerning a 
no-\inion caizipai^n. T.'.o branch manager complied with Brov/n's request, but inmodiately 
after being notified by the District Kanai,er of the Activity's policy on not posting 
campaign literatiire, the district manager notified Petitioner that the Activity would 
likewise post union materials. According to the Activity, Petitioner did request and 
the branch manager posted Petitioner's campaign material to balance the privilege 
accorded Brown.

It is the Activity's position that it took reasonable action to demonstrate its neu­
trality. \ihsn it was found tliat a branch manager failed to adiiere to the "no posting 
policy", the Activity balanced the equities by giving the Petitioner equal benefits.
It states that the adjustment was immediate and there Was no time lag which permitted 
the non-union ô -o'ap Kore posting time than Petitioner.

Petitioner has rulraitted no evidence that the posting by the brajich manager was done 
deliberately to .'.ccora disp.'irato posting privil«;gos. TrovD. the Activity's accotmt, 
it can Lp couci -.a.d tJ-iat the bi-ajich inana.'.cr did not intentionally violate tl;e Activity 
policy of not i:ostir:: any caiup.-iign material. 7.von if the br.:a;ch violated the
policy of not iK>stir.f7 literatiurr- when he posted Brown's notice, ho iimiicdiatcly recti­
fied the i;rtalance by offering Petitioner tljc same privilege that was accorded to 
Brovni. There is no cvif'.cnco to indicate that the sp.'in of time betvreen lb.-' posting 
of the aj\ti-vr.\ior. nciLcrial and notification to Petitioner was of sii..nifieant duration. 
In the abccnce of :.r.y evidence that the br:uich mana-gcr was av/are of a no-posting 
policy wiien ii-' posted i>rown's notice, or that there was a si/^iu'icruit taii.e la/: ociweer

no basis for a conclusion that disparate posting nriv.ilegos were accori«c<l J»rown.
Under tiie circJiinst.vu'.e, I find Uiat no impi-oper conduct ooor.rreu affecting the result; 
of tho election. Accox-diJigly, ObjecLion Niuuber i> is found to liavc no merit.

Objection Kujaucr C----- 1 shall treat the lollowing as tho sixth objection:

Managerrent a:id Supervisors assisted in onti Union material used 
by Kllcn hrovni on Iloveiriber C, 1975 tl:ere v/as a meeting l/ctwcen 
Ks. Bvov/n and U::. Carleen, a supervisor where discussion v;as 
hold on i,ntc:.'ial knovai to be ;uiti Union kept by Hs. Bro\m in a 
red foli’.or. \!i,cn discovered I's. Brovm Ijecame flustered and ner­
vous and quickly cioscd tho folder.

1'he employee referred to by Petitioner is Carleen Iliek, acting supervisor. On 
Wednesday, KoverJjer 5, W S , Brovm and Riek were engaged in a conversation at lliek's 
desk.

Petitioner ha~ sub.i.itted a statement by Cindy Hayes, employee of the District Office, 
in which Kayas s'^ates she obusrved Brovm and Rick in the llovembcr 5 discussion. Kiyes 
states that 3ro\.r. had a red folder wnich was kno-.m to contain anti-union material a;id 
that v/hen cho appioc^ched Hick's dosK, Brovm quickly closed the folder and see-.cd em­
barrassed ar.d nervous that Hayes had observed the conversation.

The Activity denies that there was a discussion of either pro-union or anti-i^-iion 
feelings between illek and Brov/u. In support of its position, the Activity submitted 
a memorandum hy Riek to the District Director in which she stated the conversation 
with Broxm v;nc in oonr.ection v/ith the v;orkload. Riek stated that at no time had she 
discussed with Brown any material in any folder related to union or anti-union activi­
ties.

The statement by ilayes does not state what, if anything, Kayes heard in the converc-’- 
"tion betv;een Brcwri and Riek. The Hayes statement represents merely her opinion that 
Brown and Riek were engaged in a discussion about anti-union inaterial. There Is no 
evidence thit Mayes ra.; anti-union material or that Riek assisted Brovm in either 
distributing litci\-vare or engaging in an anti-union campaign. In the absence of 
ajiy evidence Ihr.t Riek or any other supervisor either assisted or encouragcd Brovm 
to engoge in anti-u.;ion activities, there are no grounds for setting aside the 
election. Therefore, I conclude that no improper conduct occurred affecting the 
results of the election. Accordingly, Objection Number 6 is found to have no merit.

Objection Kumtc-r 7- -I shall treat the following as the seventh objection:

On Kovenh-'r 12, Ms. Brown v/as observed and overheard talk­
ing to Br_':i;la Peiuiington an employee in Mil iedgeville Branch Office 
ajid she aijo campai/jned anti union to Joyce Lee, all done \/ithin 
working hours and by company facilities. She v/as allov/ed these 
privileges by Management. The Union had gone to Hana'-criient on 
several occasions but nothing was ever done about these incidents.

The voter eligibility list reflects that Joyce Lee is an employee of the District 
Office.

The statement Petitioner furnished by Nancy Baird, employee in the I-lilledgeville 
Branch, referred to ir. Objections 3 and U is also being considered in connection 
vith the allcg:.tion in Objection No. 7. Tlvat statement concerns a conversation 
Bail'd overheard bet\\»Gn Brou-n and Pennington wherein Brown allegedly campaigned 
against tlie laiion during an FTS call,

llie Activity contends that its investigation of the alleged telephone conversation 
reveals tlir.t t; discucsions v/cre totally work related and did not invclvc union reore- 
Bcntation in aaiy way.

Pctitiojur 'nr.s :;;.i;i;iitti'd no evidence that tho Activitj' war. av/nj-e of Ihc \i:;e of tlie 
}T2 for .uiti-iinion car.paiĵ niii;;. rotitioncr has funushod no evidcuce concerning ony 
roie the ActiviLy ployed in the convevsations between Brovm and Pennington or 3rov;n 
and Lee. I?v.:n if Bj-ovm made unti-union statemeiits to Peimington .-md Leo on official 
time, without v vidor.ce that tlio AcLivUy either ccudonod or appi-ovod such activity 
dui-ing v;ork ti.ie, t!:ere in no basis for sotting asi*Jc the election. Therefore, I 
find th.Tt no ij;.proior conduct occurred afj'ecting th.o results of tho clectjon. Ac­
cordingly, uojection wo. i is ioiuiu to nave no uierit.
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Objection “----- 1 chrJ.1 treat the follovinj c::; the cbjecLicr..

On tlu; day of the election, Hovcmbcr 20, 19Y!:> Mana{'oi.v;nt9 
obsoivcv cxprcscod *;ovoral anti union reraarlrn to the cui- 
ployeoi; voLins in the liLlledccville Branch Office.

In support of the objection Petitioner hac Gubmitted a statcinont of Janet Hobby 
v;ho acted, as Pc-i^ioncr's obcerver at the election in the nilleJceville and Dublin 
Branches. According to Hobby, the Activity's obcerver at Milled£,'ovillo ua” ajiti- 
union and ciade anLi-ur.ion statements in her presence on the mornio" of t!ie election.

The Activity states that it has no kjiov;lodce ccncerninc Petitioner's alle^^ation. It 
states th’j.t tho issue was not raised with the Department of Labor representative who 
supervised the election.

Petitioner ras not detailed the nature of the anti-union reniarks nor has it •furnished 
any cvicl*-?nce anti-union statcrr.ents v?ore made during the election or that el;(;iblo
voters v;.-;re prcicn-- and heard Lhe statcucnts. Even if anti-union statements were r.ado 
by the Activity's observer, such statenents v/ould not be grounds for settinj asiclo the 
election unlesr, if is demonstrated that voters were impaired in the exercise of their 
free choicc. In the absence of evidence that employees were prevented from exercising 
their free choice, I conclude that no improper conduct occurred affecting the outcome 
of the election. Accordingly, Objection llW.ber 0 is found to have no merit.

Objection Ku:iber 9----- 1 shall treat the following as the ninth objection;

There was anti union literature posted on the bulletin boards 
in and around the voting place in Milledgeville Branch Office 
on election day, however, Kianagement had removed the Union 
literature the day before the election. Vhis v/as an vuifair 
advanta~o Mar.a'jement exercised tov/ard the I3nion and illustrated 
their anti Union attitude to the employees.

Voting in the Milltugevilie Branch took place in the break room from 3:30 ii.m.. to 
9:00 a.m. Ths bulletin board is located in the main office which is separated from 
the break room by a hallv/ay.

The statement by Hobby referred to in Object Number S is also being considered in con­
nection v;ixh Objection Number 9 inn.smuch as Hobby states that there was "anti-union 
material posted in bo-h the Milledgeville and Dablin voting areas". No other evidence 
in support of its allegation was furnished by Petitioner. i

The Activity tri:oc tho po'jition that any cucJ; diccucuion \;ar. a x'rivaio dif:c‘iscion 
between the tv.'o individunls. The Activity prcbcntcd :,tatetieiits from Scott fuel 
Hammock in which they deny diacussing the election.

Petitioner has precnnted insufficient evidence on v/hich a conclusion can be d'-awji 
that ScoLt cxid ilc-;:ri0ck made ptat'jwents to the effect ti.at Petitioner v/ouJd Dorr the 
election. I^ven if such r.tateincnts v/ere made, there ir. no cvxdonce that Uv'jcr, v/ao 
influenced by what was said; nor is there evidence that any otJicr employees eiUier 
heard the ccnvorsaticri or v/cre influenced by it to tl>c extent that they wero pre­
vented from exorcising their free choico. In the ahscncc of evidence that Hayes 
or any other esiployee v;as prevented from exercising his free choice, I conclude 
that no improper conduct occurred affocting the results of the election. Accord­
ingly, Objection I!u;jber 10 is found to have no nerit.

Having found tliat no objectionable conduct occurred improperly affecting the results 
of the election, the jiarties are advised hereby that a Certification of Results of 
Election will bo issued by the Area Administrator, -absent the timely filing of a 
request for review.

Pursuant to Section 202.6(d) of the Regulations of tlie Assistant Secretary, an 
aggrieved party may obtain a review of this action by filing a recMest for reviev/ 
v/ith the Assistant Sc-cretary for Labor-Hanagement Relations, Attention: Office of 
Federal Labor-Kanageaient Relations, U. S. Department of Labor, V/ar.hin^on, D. C. 
20216. A copy of the request for review must be served on the undersigned Assistrmt 
Regioiial Director as well as tho other parties. A statement of such service shoxiid 
accompany the request for review.

The request must contain a complete statement setting forth the facto and reasons 
upon v/hich it is based and must be received by the Assistant Secretary not later 
than tho close of business February 2 $ , 1976.

I^abor-Management Services Administration

Dated: February 10. 1976 C
m-1 H. 3RILX:.E3, As:;istan=w Regional 
Director for Labor-I-iaiiagcment Services

Tlie Activity states that the Milledgeville bulletin board contained both union and 
anti-vinion material. It states that both types of Liat^rial remained posted daring 
the election. It denies that the union material was removed by management. An 
xmsupported 5tatcr..::nt that management removed luxion literature the day before the 
election is insufficient basis to conclude that the Activity engaged in conduct, which 
amounted to disparate treatment. In the absence of evidence that the Activity was 
responsible for re:;oving iinion material, there is no basis for setting aside the 
election. Ti.orcfore, I find that no improper conduct occurred affectirg the outcome 
of the election. Accordingly, Objection Number 9 is found to have no merit.

Objection Number shall treat the following as t t e n t h  objection;

Aiiother exaruple of Jlanageraent not playing a neutral role is 
wh&re Dhirlcy Scott was hoard saying to B.irbava Haj:rr.ock,
(both nana.'Tor.ont), "I'm sure v/e will van", me.inir.g that the 
Union x/oulcl bo voted out. ManaiTcinont ic not to take r̂ ivlrr. 
in tliOoO ejcolions, yet they liavo tainted thi.', ejection with 
bcJund tiie scenes ai'.d open actioxu conunitled by them.

Shirley Scott ajid Barbara Harunock are employees of the District Officc wlio wore in­
eligible to votw*- in tho olcctxon.

Petitioner's r.tatc;ncnt in support cf its allegation is a ptatoment by CinJy hayer. in 
vI;ioh ::hc ::tatcs t!;at on Kcvcmbcr 19, -97!:, =!•= v:alh.:d into the rscn; and
ovcrljoard S c o U  i;a.v to Hnd.nock, "I feel sure we wiJl win." Avcording to Hayes, Scott 
and Hn/.;ir.cck :;Lopjrj«l trilkiiig when they diycovered Hayes' prcr.eiico.
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7-27-76

U.S. DEPARTMENT OF LABOR
O pFiC B  OP TH E A s s is t a n t  S k c r b t a r y

WASHINGTON. D.C. 20210

Mr. Seaton B. Neal, Jr. 
President/Executive Secretary 
American Federation of Government 

Employees, Local 201^7 
P. 0. Box 3 7 ^
Richmond, Virginia 2323U

745

Re: Defense General Supply Center 
Case No, 22-6569(CA)

Lear Mr. Neal:

Uiis is in connection with your request for review seeking 
reversal of the Acting Regional Administrator's dismissal of 
the complaint in the above-named case.

I find that your request for review is procedurally 
defective because it was filed untimely. Thus, the Acting 
Regional Administrator issued his decision in the instant 
case on May 25, 1976. As you were advised therein, a request 
for review of that decision had to be received by the Assistant 
Secretary not later than the close of business on June 9, 1976. 
Your request for review postmarked on June 8, 1976, was 
received by the Assistant Secretary subsequent to June 9, 19?6.

Accordingly, since your request for review was filed 
untimely, the merits of the subject case have not been con­
sidered, and your request for review, seeking reversal of the 
Acting Regional Administrator * s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

L A B O R  M A N A G E M E N T  S t R V IC L S  A D M IN IS T R A T IO N  

R E G IO N A ^ ^ F F IC E  

1 4 1 2 0  G A T E W A Y  B U IL D IN G  

3 S 3 S  M A R K E T  S T R E E T

U N IT E D  ST-"5t£S D E P A R T M E N T  O F  L A B O R

May 25. 1976
THILADCLPHIA. P A .19104 
TELCPHONE aiS -S»7 .ll34

Mr. Adam l/enckus.President 
AFGE, Local 2047, AFL-CIO 
P.O. Box 3742 
Richmond,Va. 23234 
(Cert. Mail No. 453110)

Dear Mr. Wenckus:

Re: Defense General Supply Center 
Case No, 22-6569(CA)

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been established.

On December 12, 1975, you filed a complaint against the Defense 
General Supply Center alleging that the Respondent had violated Sections 
19(a)(1) and (6) of the Order by refusing to furnish inforn'ation pursuant 
to the parties' negotiated agreement, which information had previously 
been furnished to you. The inforniation you requested included n.:jmes of 
employees referred for promotion, those nominated for a\..w'cls, selected 
for reduction in force (RIF), suspected of leave abuse or not selected 
for promotion v/hen entitled to priority consideration. Tne reason 
given by the Activity for withholding this information was that the 
Privacy Act of 1974 precluded the disclosure of such information after 
September 25, 1975.

Prior to filing the complaint being considered now, howev?r, the 
union filed a suit in U.S. District Court, Richmond, Virginia, seeking 
to enjoin the Activity from withholding the information previously 
proyided^under the contract. The relief you seek is essential 1/ the same. 
Both parties in their pleadings have filed motions for suinnuiry judgment 
and the case is now before the court for consideration.

Section 12(a) of the Executive Order states that an anreement between 
an agency and a labor organization is subject to the requirement that 
...in the administration of all matters covered by the agreement, officials 

and employees are governed by existing or future laws and :he regulations 
of appropriate authorities." The Activity has taken’the position that a law 
passed by Congress during the pendency of the contract makes it impossible 
for them to give you the information you seek. You are asking the Assistant 
Secretary to give you the same relief you request of the courts.
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The dispute is v/hether the Privacy Act has affectcd the 
administration of the contract. There is nothing before me to 
indicate that the Activity has otherwise exhibited any bad faith in 
its actions. As a matter of fact, the record shows that the Activity 
will give you the names of employees nominated for av^ards and referred 
for promotion and would give you RIF retention regulations and copies 
of RIF notices in a sanitized form. It also advised that it v/ojld 
provide employees with extra copies of other information previously 
provided under the contract and tell employees that extra copies are 
enclosed should employees choose to give them to your organization.

I find that you have not established a reasonable basis that 
a 19(a)(1) or (6) violation has occurred and I am, therefore, dismissing 
the complaint in this matter. The proper forum for dete laining the 
applicability of the Privacy Act is the Federal Courts and not tfie 
Assistant Secretary.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U.S. Departmrnt of Labor, 
Washington,D.C. 20216. A copy of the request for review must be served 
upon this office and the Respondent. A statement of service should 
accompany the request for review.

Such request must contain a complete statement settinq forth 
the facts and reasons upon which it is based and must be received by 
the Assistant Secretary not later than the close of business June 9, 1976.

Sincerely,

Frank P. Willette
Acting Regional Administrator

cc: Roger Simboli,Director
Office of Civilian Personnel 
Defense General Supply Center

8-4-76

U.S. DEPARTMEN r OF LABOR
O f h c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. D.C. 20210

Stephen E. Appell, Esq.
Special Assistant to Executive Committee 
National Labor Relations Board Union 
16 Court Street 
Brooklyn, New York 11241

746

Re: National Labor Relations Board 
Case No. 22-6418(CA)

Dear Mr. Appell:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s dimissal of the instant 
complaint alleging violations of Section 19(a)(1) and (6) of 
Executive Order 11491, as amended.

In agreement with the Regional Administrator, I find that 
further proceedings on the complaint are unwarranted. Thus, in 
my view, the instant dispute concerns the parties* differing and 
arguable interpretation of their negotiated agreement, as distin­
guished from a clear unilateral breach of such agreement. It has 
been held previously that the resolution of such dispute lias within 
the grievance-arbitration machinery of the parties* negotiated agree­
ment rather than through the unfair labor practice procedures of 
the Executive Order. See e.g. Department of Army, Watervliet Arsenal, 
Watervliet, New York, A/SLMR No. 624.

Accordingly, your request for review, seeking reversal of the 
Regional Administrator's dimissal of the instant complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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LA UUn MAnAVfC.Mfe.NI SERVICES A D M IN IS TR A TIO N  
R EG IO N A L O FFIC E  

1 4 120  GATEW AY B U IL D IN G  
3 9 3 9  MARKET STREET

January 14, 1976

Mr. Richard J. Roth
District 1 Vice President
National Labor Relations Board Union
16 Court Street
Brooklyn, New York 11211
(Cert. Mail No. 137938)

ÎLAOILPHIA. rA. 10104 
TtkKPNONK a il -M 7 . | l8 4

Re: National Labor Relations Board 
Case No. 22>6A18(CA)

Dear Mr. Roth:

The above-captioned case alleging a violation of Section 19 
of Executive Order 11A91, as amended, has been investigated and 
considered carefully. It does not appear that further proceedings 
are warranted inasmuch as a reasonable basis for the complaint has 
not been established.

The investigation revealed that on December 9, 1974, the 
National Labor Relations Board Union signed a two-year agreement 
with Che NLRB covering field office professional employees. On 
January 8, 1975, Leonard Miller, a Compliance Officer, filed a 
grievance at Step 1 of the above collective bargaining agreement.
He alleged that his annual professional appraisal was not reflective 
of his ability. The grievance was denied at Step 1 and later at 
Step 2 (by the Regional Director) on the grounds that it was pre­
mature because Miller’s evaluation was being reviewed by the Appraisal 
Review Board and i\o final appraisal had been given. Miller then 
i'iied a grievance at Step 3 with the Associate Counsel. At that 
time, the Appraisal Review Board upheld the supervisor's evaluation 
of Miller. The Associate Counsel then remanded the grievance back 
to Step 2 for a decision of the merits. The NLRB's remand action 
apparently was based on its interpretation of Article XII Section 1 
of the A^'.reement which states that grievances should be settled at 
the lowest possible organizational level (Step 2).

You contend that the remand action constitutes a unilateral 
change in the terms of the agreement and that the NLRB violated 
Sections 19(a)(1) and 19(a)(6) of the Order when it unilaterally 
changed the terms of the Agreement without negotiating with the 
Exclusive Representative. The Assistant Secretary has held that

he would not consider a dispute involving the interpretation of an 
existing agreement in the context of an unfair labor practice but 
could leave the parties to resolve such issues in accordance with 
the provisions of the collective bargaining agreement. 1/

In my view, the circumstances presented indicate a disagreement 
over interpretation of the agreement and should be resolve*0 under the 
procedures set forth in the agreement. You also contend «t the NLRB's 
failure to take Miller's grievance to arbitration i m m e d i c . t i .  ^y, constitutes 
an unfair labor practice. In previous decisions, the Assi.itaat Secretary 
held that a unilater.Tl refusal to arbitrate pursuant to the negotiated 
agreement violates 19(a)(6) if the union is not consulted with beforehand.2̂/
In this case, there is no outright refusal to arbitrate. The NLRB requests 
that the question of arbitrability be lested pursuant to Section 205.1 of 
the Rules and Regulations of the Assistant Secretary.

The evidence shows that the Respondent has offered to submit the 
timeliness Issue to .irbitratlon or to submlL the grievance to the Assistant 
Secretary for a determination as to its arbitrability. I am of the opinion 
that you have not met the burden of establishing a reasonable basis that 
a 19(a)(1) or (6) violation occurred.

i am, therefore, dismissing your complaint in its entirety.

Pursuant to Section 203.8(c), you may appeal this section by filing 
a request for review with the Assistani. Secretary for Labor-Management 
Relations, U.S. Department of Labor, W.ishin^^ton, D.C. 20216. A copy of 
the request for review must be served on the undersigned Regional Administrator 
as well as the Activity and any other party.

The request must contain a coisiplete statement setting forth the 
facts and reasons upon which it is bas^id and must be received by the Assistant 
Secretary not later than the close of business January 28, 1976.

Sincerely,

Kenneth L. Evans 
Regional Administrator

Report Number 49, ruling of tlie Assistant Secretary 
2̂ / Long Beach Naval Shipyard A/SLMR No. 154
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O ffic e  of t h e  Assistant Secretary  
WASHINGTON

U.S. DEPARTMENT OF LABOR March zb, ly/b rHILAOCl-^HIA. P - -#104 
YtLCl'MOHC ai9.907.M3*

8-4-76

Ms, Joan Greene
2032 Cunningham Drive ^201
Hampton, Virginia

Dear Ms. Greene:

Re;

747

4500 Air Base Wing 
Langley Air Force Base 
Case No. 22-6644(CA)

I have considered carefully your request for review, seeking reversal 
of the Acting Regional Administrator's dismissal of the complaint in the 
subject case, which alleges violations of Section 19(a)(1) and (3) of 
Executive Order 11491, as amended.

In agreement with the Acting Regional Administrator, I find that 
further proceedings in this matter are unwarranted as there is insufficient 
evidence to establish a reasonable basis for the Section 19(a)(1) and (3) 
allegations contained in the instant complaint.

Accordingly, your request for review, seeking reversal of the Acting 
Regional Administrator's dismissal of the complaint, is denied.

Sincerely,

Bernard £. DeLury 
Assistant Secretary of Labor

Attachment

Ms. Joan Greene 
2032 Cunningham Drive, #201 
Hampton, Virginia 23666 
(Cert. Mail No. 7820^5)

Re: 4500 Air Base Wing
Langley Air Force Base 
Case No. 22-6644(CA)

Dear Ms. Greene:

The above-captioned case alleging a violation of Section 19 
of Executive Order 11491, as amended, has been investigated and 
considered carefully. It does not appear that further proceedings 
are warranted since no reasonable basis for the complaint has been 
established.

In your complaint you contend that the Respondent violated 
Section 19(a)(1) of the Order by negotiating the ground rules with 
a non-employee agent of the exclusive representative without the 
participation of barqaining unit emr'loyees acting as "employee 
representatives". You assert tbit the ground rules which j)rovided 
that "the Employer's contract would be negotiated first and that 
no new article would be introduced by the union until completion 
of the Employer contract" interfered with, restrained and coerced 
the employee representatives from negotiating the employers' proposed 
contract.

The investigation has revealed that Mr. Daniel Hyrd was appointed 
President I'ro Tern of fiAGE Local M-106 in Hay 1975 by NAGE National 
President Kenneth 1. Lyons and that Mr. Hurd was the Chief Negotiator 
for NAGE Local R4-10G at the negotiations of tlie Ground Rules on May 15,
1975, and at contract negotiations commencing on May 21, 1975, and 
terminating on June 3, 1975. Ms. Sallie Estelle, Ms. Beverly Heck 
and Ms. Queenio lioodcn were members of the union's negotiation team 
but were not present for the negotiation of the Ground Rules or the 
signing of tfie Ground Rules agreement and did not sign the contract.
Mr^ Hurd signed the contract on behalf of NAGE, Local R4-106.

The thrust of your complaint is that the "employee representatives" 
were effectively prevented from negotiating provisions in the employees' 
proposed contract.
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In my view there is nothing in the Order to support any concept 
of "employee representatives" rights as distinguished from the rights of 
the authorized agent of the exclusive representative. Mr. Hurd was the 
appointed President and authorized representative of NAGE, Local R4-106 
during the contract negotiations in question. No evidence has been presented 
that the activity failed at any time to allow Mr. Hurd to negotiate as he 
saw fit on behalf of the employees.

Moreover, the obligation to meet and confer in good faith set 
forth in Section 11(a)-of the Order is owed by an agency or activity to 
the labor organization which is the exclusive representative of the 
employees in the unit, and not to any individual.

The parties whom you represent., Ms. Sal lie Estell and Ms. Beverly 
Heck, have filed this conplaint as individuals on their own behalf. In 
my view, since an individual does not have any rights to negotiate, the 
complainants do not have any standing or cause of action with respect 
to the alleged violations of Section 11(a) of the Order.

Therefore, I find that you have failed to establish a reasonable 
basis that a 19(a)(1) violation has occurred.

You further allege that the activity rendered improper assistance 
to NAGE Local R4-106 in violation of Soction 19(a)(3) of the Order by signing 
a contract with Mr. Hurd on June 3, 1975, the date of expiration of the 
Local's certification bar against challenge by other labor organizations 
for exclusive representative status. In support of this allegation you cite 
the fact that the activity, although in disagreement with the exclusive 
representative as to the meaning of one provision of the contract, never­
theless stated that it would sign the contract so as not to put the exclusive 
representative in the position of going to impasse prior to the expiration 
of a certification bar. In addition you cite the fact that, although the 
negotiations, consistent with the explicit provisions of the grour.d rulen, 
had concerned only the non-profession^il unit represented by NAGE Local R4-106 
at Langley Air Force Base, the activity and Mr. Hurd, without the knowledge 
of the complainants who had been participants on the Union's negotiating 
team, agreed to extend the coverage of the contract, making it a multi-unit 
agreement covering both the non-professional and professional units.

The investigation has revealed that in taking the above actions the 
activity did so with the concurrence of Mr. Hurd, who was Chief Negotiator 
and authorized agent of NAGC local R^-IOG. 1 find that tlie activity's 
decision to engage in expeditious bargaining, even if parVially motivated 
by a desire to accommodate the exclusive representative with respect to the 
expiration date of a certification bar, did not constitute improper assistance 
to the exclusive representative within the meaning of Section 19(a)U) of 
the Order; therefore, no basis has been established for your allegation that

Section 19(a)(3) was violated.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Rules and Regulations of 
the Assistant Secretary, you may appeal this action by filing a request 
S r  S v i l w  wlt^ the Asi=stant Secretary and serving a copy upon th s 
office and the respondent. A statement of service should accompany the 

request for review.

Such request roust contain a complete statement setting forth 

the facts and reasons upon which it is based and must ^
thp Assistant Secretary for Labor-Management Relations, U.S. Department 
S  Ubor! 200 S i t u t i o n  Avenue, N.w!, Washington.D.C. 20216, not 

later than close of business April 12, 1976.

Sincerely,

(Joseph A. Senge 
^Acting Regional Administrator 
for I ahor-Manaaement Services
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8-5-76

U.S. DEPARTMEN r OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

U. DEP/.STIi£:MT O F  L A 8 0 R  
l a b o r - ,managc:m2:k t  s e r v i c e s  a t /on

Mr. Paul Yampolsky 
Vice-President, Local 2A33 
American Federation of Government 

Employees, AFL-CIO 
P.O. Box 3037 
Lenox Branch
Inglewood, California 9030A

7hQ

Re: Defense Contract Administration 
Services Region,

Los Angeles Defense Supply 
Agency,

Los Angeles, California 
Case No. 72-5707(CA)

Dear Mr. Yampolsky:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator's dismissal of the complaint 
in the above-captioned matter.

In agreement with the Regional Administrator, I find that a 
reasonable basis for the instant complaint has not been established. 
Thus, in my view, there was insufficient evidence to establish a rea­
sonable basis for the Complainant’s allegations in this matter.

Accordingly, your request for review, seeking reversal of the 
Regional Administrator’s dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 

Assistant Secretary of Labor

A t tachment

R E G IO N A L  O F F IC E

March 19, 1976

Mr. Paul Yampolsky 
Vice Presidenc 
American Federation of 

Governnicjit Employees 
P. 0. Box 3037 
Lennox Branch 
Inglewood, CA 90304

Dear Mr. Yairpolsky:

R O O M  9 0 6 1 , F E D b 'R A L  b U IL D IN C  
4 50  G O L D E N  G A T E  A V E N U E . a O X  35017  

SA N  F R A N C IS C O . C A L IF O R N IA  94102  
T E L E P H O N E : 4 1 5 -556 -5915

I

Re; DSA, DCSAR-LA - 
AFGE, Local 2433 for 
Paul Yampolsky 
Case No. 72-5707

The above captioned case alleging violations of Section 19 of Executive 
Order 11491, as amended, has been invcstigaued and considered carefully.

It does rot appear thnt further proceedings are warranted inasmuch ar. a 
reasonable basis for tlie coTr.plai)-»t has not been established. VJith resp<=ct 
to the allê '.ed l*^(a)(6) viuialion of Lite Order, i find that AFGE locril 2433 
and Paul Yampolsky do not have the si:andin«^ to file a complaint alleging a 
breach of agr^iement between the AlCL Council of Locals DCASR-LA and DCSAR, 
Los Angeles. The obligation to meet and confer is owed by the a c t i v i t y  to 
the exclusive representat:ve of employees, and not to an individual or 
Local v/hich has designated the Council of Locals as its representative.

VJith respect to the alleged violations of 19(a)(1) and (4) by the activity 
to cause Mr. Yampolsky a loss of annual leave, no evidence was siibmitted 
to sustain these charges.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and th.e Area Administrator as 
well as the respondent. A statement of service should accompany the request 
for review. Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U. S. Department of 
Labor, 200 Constitution Avenue, N.W., Washington, D. C. 20216, not later 
than the close of business on April 5, 197

Sincerely,

Drdon M. Uyrholdt 
Regional Administrator
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O ffic h  o f  t h e  A ssista n t  Sb c r b t a r y  

WASHINGTON. D C 20210

U.S. DEPARTMEN'l OF LABOR ,^lN To.

Mr. John Helm 
Staff Attorney, NFFE 
1016 16th St., N.W. 
Washington, D.C. 20036

Dear Mr. Helm:

8-5-76

%  iSy V-

749

Re: Navy Commissary Store Complex 
San Diego, California 
Case No. 72-5602(CA)

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator’s dismissal of the complaint 
in the above-named case, which alleges violations of Section 
19(a)(1) and (4) of Executive Order 11491, as amended.

In agreement with the Regional Administrator, I find that 
there is insufficient evidence to establish a reasonable basis 
for the subject complaint and, consequently, further proceedings 
in this matter are unwarranted. In this regard, it should be 
noted that while the Regional Administrator did not deal directly 
with the Section 19(a)(4) allegation in his dismissal action, 
insufficient evidence was submitted which would support a reason­
able basis for a finding of improper discipline or discrimination 
against an employee because he filed a complaint or gave testimony 
under the Order. Thus, the Complainant has not met its burden of 
proof in this regard.

Accordingly, your request for review, seeking reversal of the 
Regional Administrator's dismissal of the instant complaint, is 
denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

February IB. 1976

Mr. Frank J. Carpenter, President
National Federation of Federal Eiaployees, LU C3
2762 Murray Ridge Road
San Dicpo, CA 92123 Rc^ Case No. 72-5602

Dear Mr. Carpenter:

The above paptioned case alleging a violation of Section 19 of Executive 
Order 1149r, afs amended, has been Invcotlgat^d and considered carefully.

It docs not appear that further proceedings are warranted Inasmuch as 
this case involves contract interpretation, f̂ ee ^ule No. 49. In this 
regard, it Is noted that Complainant appears to contend that its reprc- 
ocntative has the right under the agreement to confer with an enployee 
in any Commissary store at any time durinp; duty hours wfiile renalninR 
in duty status.•

Contrarily, Respondent appears to contend that the agreement does not 
j>rant the rcprcscntction rlp.iits claimcd by your representarive and that 
your rci>rescntative must receive permission In advance to be absent from 
his v7ork area during duty hours.

In these circumstances, and since there is no evidence that the June 13, 
1975, reprimand resulted from other than these dlfferinj; interpretations 
of the agreement, it is concluded that there is no reasonable basis to 
issue a notice of hearinjr. v/ith respect to the allcf'.atlons herein.

I am, therefore, dismiseing the complaint in this matter.

Pursuant to Section 202.0(d) of the Repulatlons of the Assistant Secre­
tary, you r.iay appeal this action by filinp a reqtiest for review with the 
Assistant Secretary and servinj; a copy upon this office end the Area Ad-' 
ministrator as well as the Respondent. A statement Qf..-S4irv±ce fihould 
accompany the request for review. Such request ;ruGt contain a corâ îetft 
statement setting forth the facts and reasons upon wl̂ lcĥ .lt in 
must be received by the Assistant Secretary for Laboi»-!fahiiP.ei'.dnt Rela­
tions, H. S. Department of Labor, 200 Constitution Awjnue, N»W 
ton, D. C. 20210, not later than the clone of businosB on h’Vlfch 4, 1776.
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8-5-76

U.S. DEPARTMENT OF LABOR
O f f i c u  o p  t h e  A s s is t a n t  S i i c r b t a r y

WASHINGTON, D.C. 20210
decision, as to what steps have been taken to comply herewith. 
The Regional Administrator's address is Room 2200, Federal 
Office Building, 911 Walnut Street, Kansas City, Missouri 
6U106.

- 2 -

Colonel John P. Byrne 
Commanding Officer 
Rocky Mountain Arsenal 
Denver, Colorado 802^0

750

Re: Rocky Mountain Ai’senal 
Department of the Army 
Denver, Colorado 
Case No. 61-2587(GA)

Sincercly,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

Dear Colonel Byrne;

I have considered carefully your request for review 
seeking reversal of the Acting Regional Administrator’s 
ReiK)rt and Findings on Grievability or Arbitrability in the 
above-named case.

In agreement with the Acting Regional Administrator,
I find that the grievance herein is subject to the negotiated 
grievance and arbitration procedures. Thus, in my view, the 
evidence establishes that the payment of environmental pay 
differentials for certain local work situations is a prior 
benefit which was mutually acceptable to the parties within 
the meaning of Article XXXV, Section h of their negotiated 
agreement. Consequently, a change with regard to this 
previously existing practice would require mutual agreement. 
Therefore, the grievance herein, which involves an alleged 
unilateral change in this past practice, is a dispute over 
the interpretation and application of Article XXXV, Section k.
As Article XXXI of the agreement provides a procedure for the 
consideration of such grievances,! find the grievance herein 
to be subject to this procedure.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator's Report and Findings on 
Grievability or Arbitrability, is denied.

I\irsuant to Section 205-12 of the Assistant Secretary's 
Regulations, the parties shall notify the Regional Administrator, 
Labor-Management Services Administration, U. S. Department of 
Labor, in writing, within 30 days from the date of this
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U N I T E D  STATES D E P A R T M E N T  OF L A 3 0 R  

B E F O R E  T H E  ASSISTAI4T S E C R E T A R Y  F O R  L A B O R - M A N A G E M E N T  RELATIONS 

K A N S A S  CITY REGION

D E P A R T M E N T  OF T H E  ARTIY,

ROCKY M O U N T A I N  A R S E N A L  ( R M A ) ,

DENVER, C O L O R A D O

Activity/Party to Agreement
and

AMERI C A N  F E D E R A T I O N  O F  

G O V E R N M E N T  E M P L O Y E E S  L O C A L  2197 

A F L-CIO V

Applicant

Case No. 6 1 - 2 5 8 7 (GA)

R E P O R T  A N D  F I N D I N G S  ON A R B I T R A B I L I T Y

Upon the filing of an A p p l i c a t i o n  for D e c i s i o n  on A r b i t r a b i l i t y  duly filed 

under S e ction 6(a)(5) o f  E x e c u t i v e  O r d e r  11491, as amended, an inves t i g a t i o n  

of the m a t t e r  has b e e n  c o n d u c t e d  b y  the D e n v e r  Are a  Director. 2/

Under all of the circums t a n c e s ,  i n c l u d i n g  the p o s i t i o n s  of the parties and 

the facts r e vealed b y  the i n v e s t i g a t i o n  I find and conc l u d e  as f o l l o w s :

The a p p l i c a t i o n  v/as filed in the offi c c  of the D e nver A r e a  Dire c t o r  on 

February 2i, 1975, an d  arises fr o m  a. grieveince filed b y  the Union on No v e m b e r  

18, 1974. 3/ Local 2197, A m e r i c a n  F e d e r a t i o n  o f  G o v e r n m e n t  Employees, AFL- 

CIO, is the r e c o g n i z e d  exc l u s i v e  representatiive of a unit of cert a i n  e m ployees 

of the Rocky Mountiiin Arsenal, Denver, Colorado. The p a r t i e s  h a d  a n e g o t i a t e d  

agreement signed on Jcinuary 5, 1971. A  M e m o r a n d u m  of U n d e r s t a n d i n g  conc e r n i n g  

coverage o f  p a y a b l e  cate g o r i e s  (re: e n v i r o n m e n t a l  h a z a r d  pay) w a s  si g n e d  by

ly H e r e i nafter clLs o  r e f e r r e d  to as the Union.

2/ The A p p l i c a t i o n  di d  not: indi c a t e  w h e t h e r  the issue was one of grievability  

or arbitrability. B y  le t t e r  of M a r c h  19, 1975, however, the A p p l i c a n t  stated  

that the q u e s t i o n  r e f e r r e d  to the A s s i s t a n t  S e c r e t a r y  w a s  one of arbitrability.

V  The griev a n c e  was f i led b y  the P r e s i d e n t  o f  AFGE Local 2197 di r e c t l y  w i t h  

the C o m m a n d i n g  O f f i c e r  o f  the A c t i v i t y  as p r o v i d e d  for in TVrticle XXXI, G r i e v a n c e  

& A r b itration P r o c e d u r e s , S e c t i o n  3(e) w h i c h  re a d s  in p e r t i n e n t  part: "UNION 

grievances o v e r  the i n t e r p r e t a t i o n  o r  a p p l i c a t i o n  of the AGREEMENT, w h i c h  cannot 

be settled i n f o r m a l l y  t h r o u g h  d i s c u s s i o n  b e t w e e n  the p a r t i e s  at the a p p r o priate  

levels, m a y  be s u b m i t t e d  in w r i t i n g  b y  the U N I O N  President, or his designee, 

directly to the Commander.... If the g r i e v a n c e  is n o t  resolviecl ar tiris poxnu, 
the UIJICN m a y  r e f e r  the m a t t e r  to arb i t r a t i o n . . . . "

the parties on March 12, 1974. On F e b r u a r y  1, 1972, the p a r t i e s  signed a n o t h e r  

Mem o r a n d u m  of Understanding, concerning the same issue as was c o v ered b y  the 

M a rch 12, 1971 Memorandum. This second M e m o r a n d u m  sup e r s e d e d  in its e n t i r e t y  

the earlier d o cument cind remained in e f fect during the life of the J a n u a r y  5,

1971, Basic Agreement. Another collective b a r g a i n i n g  agr e e m e n t  was e n t e r e d  into 

o n  Mar c h  7, 1974, and is currently in effect.

The grievance involves the pay m e n t  of Envir o n n e n t a l  D i f f e r e n t i a l  Pay (EDP).

EDP is d p r e m i u m  pay rate paid Federal employees as p r o v i d e d  for in the Federal 

Personnel Manual, ’Supplement 532-1, A p pendix J. E n v i r onmental d i f f e r e n t i a l  is 

authorized therein for a category of situations invol v i n g  exposure to a hazard, 

a phys i c a l  hardship, or w o r k i n g  conditions of an unusu a l l y  severe nature. E n v i r o n ­

mental differentials are stated in percen t a g e  amounts (rates) emd are a u t h o r i z e d  

for the covered categories.

In the grievance it is alleged tha'c the Acti v i t y  on Augu s t  13 and N o v e m b e r  12

1974 unilaterally reduced certain EDP rates in v i o lation of Article XXXV, Se c t i o n  

4 of the par t i e s  ne g o t i a t e d  agreement w h i c h  reads as follows: V

It is further agreed and u n d erstood that any pr i o r  be n e f i t s  emd 

p ract i c e s  and affecting perso n n e l  p r a ctices and w o r k i n g  c o nditions 

of members of the Unit w h i c h  have b e e n  mutu a l l y  a c ceptable to the 

parties and w h i c h  is not s p ecifically covered by this A G R E E M E N T  shall 

n o t  be changed unless mutu a l l y  agreed to b y  the parties.

By letter of D e cember 12, 1974, the A c tivity i n formed the U n i o n  of its o p i n i o n  

that EDP is nei t h e r  grievable n o r  arbitrable under the current agreement. The 

p a r ties m e t  cn J a nuary 21 and 23, 1975, and further dis c u s s e d  the issue rai s e d  

in the grievance. The Activity in compliance v/ith Article XXXI, Sec t i o n  5 

of the parties* a g reement p r o v i d e d  by letter of Janu a r y  24, 1975, its p o l i c y  

d e c i s i o n  that the matter raised is not s u bject to the n e g o t i a t e d  g r ievance  

procedure. V  The Appl i c a t i o n  is filed timely w i t h  resp e c t  to that decision.

4/ Both in the grievance and in the /Application, the Union .argues tha t  the A c t i v i t y  

has an o b l igation to negotiate on ED? even absent such a p r o v i s i o n  in the parties' 

agreement. In m y  viev/, cin a p plication for deci s i o n  o n  g r i e v a b i l i t y  o r  ar b i t r a b i l i t y  

is n o t  a forum in w h i c h  « q u e s t i o n  of negotieibility m a y  be r a ised be f o r e  the 

A s s i stant Secretary. Tlierefore, I make no finding in this regard.

V  Article XXXI, Section 5, Questions Ov e r  I n t e r pretation and A p p l i c a t i o n  

of A g r e e m e n t , pr o v i d e s  in p e r t i n e n t  part: " Q u e s t i o n s  that c a nnot be a n swered  

b y  the p a r t i e s  as to v m c t h e r  a g r ievance is on a mat t e r  sub j e c t  to the grievcince 

procedure, or is subject to arbit r a t i o n  under the Agreement, m a y  be o r i g i n a t e d  

b y  UNIOM or E M P L O Y E R . ... The Comma n d e r  (KI-Lî ) will furnish a w r i t t e n  i n t e r p r e t a t i o n  

o r  poli c y  de c i s i o n  on the m a t t e r  in question. If the U N ION does no t  accept 

the i n t e r pretation o r  decision, it may re f e r  the m a t t e r  to the A s s i s t a n t  S e c r e t a r y  

o f  Labor for Lab o r - M a n a g e m e n t  Relations for decision."
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The po s i t i o n  of the Apx->licaat is p r o v i d e d  in the Appli c a t i o n  (and attachments 

thereto) and in its rebuttal of M a rch 19, 1975, to the Activity's response. £ /

T h e rein it asserts that the rates (classifications) of EDP, e s tablished before 

the current agrccraent became effecnive constitute a p r i o r  ben e f i t  or i:ractice 

affec t i n g  p e r s o n n e l  x^racticos or working conditions, mu t u a l l y  acceptable to the 

part i e s  and not speci f i c a l l y  cov e r e d  by the p r e s e n t  agreement. It argues further 

that such rates fall v/ithin the p u r v i e w  of Article XXXV, Section 4, of the current 

a g r eement (cited above) and tJierefore may not be changed unless m u t ually agreed 

to b y  the parties. It is n o t e d  in this regard that the A p plicant does not 

c o ntend that the EDP rates are totally discretionary; to the contrary, it recognizes 

the limits, as sez for'ch in the Federal Personnel Manual. The Union does contend, 

however, that any r e duction in EDP rates must be comr:iensurate with a red u c t i o n  

of the environ m e n t a l  ha z a r d  i n v olved and further, that there m u s t  be mu t u a l  a g reement 

b e t w e e n  the part i e s  in this regard p r i o r  to the changing of any such rates.

The p o L i t i o n  of the Acti v i t y  e s s e ntially is that in ord e r  for the p r ovisions  

of Article XXXV, Sec t i o n  4, to be applicable, there m u s t  be evidence of m u t u a l i t y  

of a c ceptance of a pa s t  practice. It is asse r t e d  that the A p plicant has not 

f u r n i s h e d  any such evidence o f  m u tual acceptance w i t h  resp e c t  to the pre v i o u s l y  

e x i s t i n g  EDP rates. I am not p e r s u a d e d  b y  the argu m e n t  of the A c t i v i t y  in this 

regard. B y  the ve r y  act o f  asserting the a p plicability of thie contested Section, 

the U n ion has affirmed its accept a n c e  of the p a s t  practice, i.e., the prev i o u s l y  

e x i s t i n g  EDP rates. Of gre a t e r  significance, however, (and as noted by Uie 

Activity) is the fact that during the negoti a t i o n s  w h i c h  led to the current 

a g r e e m e n t  the Union did not raise as a b a r g a i n a b l e  issue EDP rates. It is 

u n d i s p u t e d  that the Union was aware of the existar.ce of such rates. In my 

view, therefore, the Union, by its failure to raise this issue during negotiations, 

p r o v i d e d  t a c i t  agree m e n t  of the ED P  rates as e s t a b l i s h e d  p r e v i o u s l y  by the Activity. 

Moreover, it is n e i ther shcv/n nor alleged that the Union ever disag r e e d  with 

the p r e v i o u s l y  e s t a b l i s h e d  rates. I am therefore s a tisfied that the l:DP rates 

as e s t a b l i s h e d  (prior to the s u bject changes) constitute a p r i o r  b e n e f i t  mutu a l l y 

a c c e ptable to the parties.

The Activ i t y  argues further that the only mutu a l l y  agreed to p a s t  p r a ctice v;ith 

resp e c t  to EDP is that w h i c h  is estab l i s h e d  in the M a r c h  1971 and Febr u a r y  1972 

M e m o r a n d a  o f  Understcinding. Therein, the A c tivity's o b l i g a t i o n  is limited 

to consultation, i.e., c o nsidering the Union's proposals and/ o r  viewpoint p r i o r  

to m a k i n g  any final determination. Also p r o v i d e d  for is the Union's right 

to appeal certain of the Activity's decisions to the D e p artment of the Army.

The investigation reveals that the Kemorcir.da o f  UncJerstanding conccrn, h o wever, 

local wo r k  situations w a r r a n t i n g  EDP coverage under p a y able cate g o r i e s  (as se t 

forth in th'e Federal Personnel M a n u a l ) ; the Memoranida do n o t  treat, e i t h e r  

implicitly or explicitly, the q u e s t i o n  involved herein, i.e., e n v i r o n m e n t a l  

d i f f e rential p a y  c l a s s i f ications (rates). V  I conclude t h erefore t h a t  the M e m o r a n d a  

do no t  evidence a p a s t  p r a c t i c e  w i t n  re g a r d  to ED P  irates as a r g u e d  b y  the ?»ctivity; 

further, n e i t h e r  the M e m o r a n d a  n o r  the n e g o t i a t e d  afgreement s p e c i f i c a l l y  cover 

such rates.

H a v i n g  c o n s i d e r e d  carefully the application, the p o s i t i o n  of the p a r t i e s  and all 

that w h i c h  is set forth cibove, it is r.y v i e w  that the p r e v i o u s l y  ex i s t i n g  

environmental d i f f e rential pa y  rates constitute a p r i o r  b e n e f i t  affcc t i n g  un i t 

members concerning v/orking conditions and/or per s o n n e l  p r a c t i c e s  w h i c h  have b e e n  

mutua l l y  acceptable to the parties. I therefore conclude that the m a t t e r  rais e d 

in the grievcince is one c o vered u n der A r ticle XXXV, Sec t i o n  4, of the n e g o t i a t e d  

agree.T.ent.

Accordingly, I find that the grievcjrico is on u ma t t e r  sub j e c t  to tlie g r ievance 

p ro c e d u r e  c o ntained in the jjartics* e x i s t i n g  agree.TA^nt. Further, the parties' 

a g reement p r o vides specif i c a l l y  tliat if a Union gri e v a n c e  is n o t  resol v e d  

b e t w e e n  the Union President, or his designee and the Commander, or his designee, 

the Uni o n  ma y  refer the m a t t e r  to arbit r a t i o n  (Footnote 3, s u p r a ) , £ /  I find 

t herefore tliat the grievance is on ^ matt e r  sub j e c t  to Art i c l e  XXXI, S e c tion 4, 

A r b i t r a t i o n , of the current agreen'.ent; further, s h o u l d  the p a r t i e s  be unable 

to resolve the grievance, the m a t t e r  m a y  be r e f e r r e d  to a r b i t r a t i o n  as p r o v i d e d  

for tJ-ierein.

P urs u a n t  to S e ction 205.6 (b) of the Regulatio/.s o f  the A s s i s t a n t  Secretary, 

an aggrieved t^arty may ob t a i n  a re v i e w  of this ac t i o n  by filing a req u e s t  for 

review with tlie Assistaiit Secre t a r y  for L a b c r - M a n a g e m e n t  Relations, /'attention;

Office of rederal Labor - M a n a g e m e n t  Relations, U. £. D e p a r t m e n t  of Labor, 200 

C o nstitution Avenue, VJashington, D.C. 20216. A  copy of the r e q uest for

review must be served on the u n d e r s i g n e d  R e gional A d m i n i s t r a t o r  as w e l l  as on 

the o t h e r  parties. A sta t e m e n t  o f  such service sh o u l d  a c c o m p a n y  the r e q u e s t  for 

review. The iequest must contain a complete s t a t e m e n t  setting forth the facts and 

reasons upon w h i c h  it is b a s e d  an d  mu s t  be rece i v e d  b y  the A s s i s t a n t  S e c r e t a r y  not 

l ater thciri the close of b u siness M a r c h  25, 1976.

>4-

£ /  On Jan u a r y  19, 1976, tlie n e w l y - e l e c t e d  President of AFGE Local 2197 sub m i t t e d  

docum e n t a t i o n  b e l i e v e d  to be relevant. A  review of the m a terial submitted 

reveals that certain items h a d  b e e n  furnished p r e v i o u s l y  and have b e e n  considered 

in r e a ching tlie dete r m i n a t i o n  herein. The documents remaining (i.e., those n o t  

su b m i t t e d  previously) are, in my view, not relevant to the issue raised and 

hav e  therefore no t  b e e n  considered.

7/ Article XXVI, llai^nrd P a y , wh i c h  tlie parties agree is n e i t h e r  rele v a n t  nor 

material to the grievance involved hereir., involves solely, as do tlie re f e r e n c e d  

M e m o r a’ida, coverage oJ. loci;l worK situations under e x i s t i n g  categories and 

the estciblishment of additional categories for ED P  (as o p p o s e d  to EDP rates).

£ /  On December 17, 1974, tlie App l i c a n t  execu t e d  a R e q u e s t  for A r b i t r a t i o n  Pcinel 

to the Federal Med i a t i o n  and C o nciliation S e rvice (FMCS). This "request" was 

n ot s i gned b y  the Activity and a p p arently wa s  n o t  s u b m i t t e d  to the FMCS.
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for S e c t i o n  205.12 of the A s s i s t a n t  Secretary's Regulations, if a r e quest

re v i e \ ^ ^ ^ ^ "  ^ r e q u e s t  for e x t e n s i o n  of time in w h i c h  to file a request for
filed, the p a r t i e s  shall no t i f y  the Regional Admirvistrator for

-nonm Services, u. S. Departn\ent of Labor, in writing, at the address
Kawo days fr o m  the date of this d e cision as to w h a t  steps
have b e e n  t a ken to comply herewith.

Dated at K a n s a s  City, Mis s o u r i ,  tlUs 10th day of M a r c h  1976.

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON. D.C. 20210

8-6-76
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TiLOMAS R. S T O V E R

Ac t i n g  Regional A d m i n i s t r a t o r

U. S. Depa r t m e n t  of Labor

L o b o r - M a n a g c m e n t  Services Administ r a t i o n

2200 Federal Office Building

911 W a l n u t  S t reet

K a nsas City, Missouri 64106

Mr. William J. Mitchell 
President, Local 1332 
National Federation of 

Federal Employees 
610A Edsall Road 
Alexandria, Virginia 22304

Re: Department of Army
Headquarters, U.S. Army Materiel 

Command 
Case No. 22-6445(CA)

Dear Mr. Mitchell:

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator's dismissal of the complaint 
in the above-named case, which alleges violations of Sections 19(a)
(1) and (6) of Executive Order 11491, as amended.

In agreement with the Regional Administrator, and based on his reason­
ing, I find that a reasonable basis for the Instant complaint has not been 
established and, consequently, further proceedings in this matter are un­
warranted.

Accordingly, your request for review, seeking reversal of the Regional 
Administrator’s dismissal of the complaint. Is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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LABOR MA?>!ACEMENr SERVICES A D M IN IS TR A TIO N  
R EG IO NAL O FFIC E  

14 1 2 0  GATEW AY B U IL D IN G  
3 5 3 3  MARKET STREET

S t a t e s  d e p a r t m e n t  o f  L a b o r

December 24, 1975

Mr. William J. Mitchell 
President
Local 1332, National Federation of 

Federal Employees 
6104 Edsall Road 
Alexandria. Va. 22304

rH ILA D E LP H IA . PA. IS I0 4

Re: Department o£ the Army 
Hqs., Army Materiel Con 
Case No. 22-6445(CA)

and

Dear Mr. Mitchell:

In a letter received by you from this office dated December 19, 
1975, page 2, paragraph 3 should read as follows:

You have presented no evidence that the July 30, 1975 
briefing for your union or at the later briefing for 
employees any personnel actions were announced. In fact, 
the evidence submitted supports a conclusion that no 
decision had been made as to the specific personnel 
actions which would result from the reorganization. In 
the absence of any evidence of such a decision at the 
time or the effectuation of any actions at any time 
closely following the announcement of the reorganization, 
you have not shown that the Respondent failed to afford 
you reasonable notification and ample opportunity to 
negotiate over impact and implementation insofar as was 
required by the order. Nor have you presented any evidence 
that Respondent refused to meet and confer at any time 
after the July 30, 1975 announcement. To the contrary, 
the evidence submitted shows that the Respondent did meet 
and confer with you on August 26, 1975 and that agreement 
was reached on some of the proposals you had submitted on 
August 5, 1975.

Sincerely,

Euge n e  M. Levine

A c t i n g  R e gional Ad m i n i s t r a t o r

LABOR M A NAG EM ENT SERVICES A D M IN IS TR A TIO N  
R EG IO NAL O FF IC E  

1 4 1 2 0  GATEW AY B U IL D IN G  
.  3 9 3 9  MARKET STREET

U n i t e d  s t a t e s  d e p a r t m e n t  o f  l a b <>.&

December 19, 1975

Mr. William J. Mitchell 
President
Local 1332, National Federation of 

Federal Employees 
6104 Edsall Road 
Alexandria, Virginia 22304 
(Cert. Mail No. 701589) Re:

Dear Mr. Mitchell;

PHILAOCLPMIA. PA. t*l04 
TCLEPHONC a i9 > S » 7 .| ia 4

Department of the Army 
Hqs., Army Materiel Command 
Case No. 22-6445(CA)

The above-captioned case alleging n violation of Section 19 
of Executive Order 11491, as amended, has been investigated and 
considered carefully. It does not appear that further proceedings 
are warranted.

You allege that Headquarters, Army Materiel Coimnand, violated 
Sections 19(a)(1) and (6) of the Executive Order by failing to 
negotiate with you during the formulation of a reorganization. You 
further allege that the Respondent violated those sections of the 
Order by including AFGE, Local 2 in the same briefing session at 
which you were informed of the pending reorganization.

The investigation revealed that on or about July 30, 1975, you 
were informed by the Respondent of its plans to reorganize the Head­
quarters, Army Materiel Command. Briefings were held, by your account, 
later on July 30, 1975, for the general workforce. (Evidence submitted 
indicates that the briefing for employees actually occurred on July 31,
1975.) On August 3, 1975, you filed an unfair labor practice charge 
regarding the Activity's alleged failure to negotiate with you regarding 
the formulation of t,he reorganization. Also you alleged that Respondent 
bypassed you as exclusive representative by announcing the planned reor­
ganization to employees prior to negotiating with you. On August 5, 1975, 
your union submitted a list of several demands related to impact and im­
plementation to the Activity. On August 15, 1975, the Respondent replied 
to the charge and offered to negotiate your demands of August 5, 1975.
On August 26, 1975, the parties met and discussed your demands reaching 
agreement on some of them.* It appears from the evidence submitted that 
further meetings were planned to continue the discussions. On October 14,
1975, you filed a complaint alleging that the Activity had violated 19(a)
(1) and (6) of the Order by failing to confer with you during the formu­
lation stage of the reorganization and by derogating your status as
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txcluaiva representative by Including AFGE Local 2 at the briefing session 
t>u attended on July 30, 1975.

respect to the latter allegation—the inclusion of AFGE Local 2 [ ® riefing session—this particular allegati^/u was not contained in the 
;narge and thus cannot be considered in the complaint. Also in the complaint 
^u M k e  reference to briefings given employees on August 18 and 21, and 
tober 3, 1975, which undermined the union. These alleged violations occurred 

if ter the charge had been filed; therefore, no precomplaint charge has been 
iled on the alleged incidents.

As to the remaining allegation, i.e., that the Respondent failed to 
negotiate with your union during the formulation of the reorganization plan, 
>recedent decision of the Assistant Secretary has held that the decision to 
reorganize is excluded from the obligation to bargain by virtue of Section 11(b) 
ind 12(b) of the Executive Order. However, an exclusive representative may 
request, and should be afforded the opportunity to negotiate over impact and 
Lmplementation procedures. JV

You have presented no evidence that the July 30, 1975 briefing for 
rour union or at the later briefing for employees any personnel actions were 
innounced. In fact, the evidence submitted supports a conclusion that no 
lecision had been made as to the specific personnel actions which would result 
;rom the reorganization. In the absence of any evidence of such decision 
It the time or the effectuation of any actions at any time closely following 
:he announcement of the reorganization, you have not shown that the Respondent 
failed to afford,you reasonable notification and ample opportunity to negotiate 
>ver impact and implementation insofar as was required by the Order. Nor have 
rou presented any evidence that ResiK>ndent did meet and confer with you on 
August 26, 1975 and that agreement was reached on some of the proposals you 
lad submitted on August 5, 1975.

In view of all of the foregoing, I am dismissing the complaint in 
Its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Manageoent Relations, U.S. Department of Labor,Washington,
D.C. 20216. A copy of the request for review must be served upon this office 
and the Respondent. A statement of service should accompany this request 
for review.

Such request must contain a complete statement setting forthe iacts 
and reasons upon which it is based and must be received by the Assistant 
Secretary not later than close of business January 5, 1976.

Sincerely,

Eugene M. Levine
Acting Regional Administrator

17 Federal Railroad Administration, A/SLMR No. 418.
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O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON. D.C. 20210

U.S. DEPARTMENT OF t \B0R

8-6-76

Mr. Raymond B. Swaim 
President, Local I858 
American Federation of Government 
Employees, AFL-CIO 

Building 36U8
Redstone Arsenal, Alabama 35009

Re:

752

United States Army Missile Command 
Redstone Arsenal, Alabama 
Case No. i+0-6?99(GÂ

Dear Mr. Swaim:

I have considered carefully your request for review 
seeking reversal of the Regional Administrator’s Report and 
Findings on Grievability or Arbitrability in the above-named 
case.

In agreement with the Regional Administrator , and based 
on his reasoning, I find that the instant Application should 
be dismissed. Thus, Report On Ruling No. 56 (copy attached) 
states that an application may be filed within sixty days 
of a final written rejection, after arbitration is invoked.
The evidence discloses that the grievance involved herein 
was neither processed through all of the steps of the 
grievance procedure, nor was arbitration invoked. Consequently, 
the Application is not properly before the Assistant Secretary.

Accordingly, your request for review seeking reversal 
of the Regional Administrator's Report and Findings on 
Grievability or Arbitrability is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

April 22, 1976

Mr, KajTfiiond 3. Swaim, Preeident 
Amorican Federation of Government 
Employees - Local/1858, AFL-CIO 
Building 36U8
Redstone Arsenal, Alabama 35^09

Re: United States Anay Missile Command 
Bedstone Arsenal, Alabama 
Case No. l)0-6Y99(Gi)

Dear Kr. Swaim:

ITio above-captioned case, initiated by the filing of an Application 
for Decision on Grievability or Arbitrability under Section 205 of 
the Ee^olations of the Assistant Secretary has been investigated and 
considered carefully. It does not appear that further proceeding 
are warranted.

Invostir^ation disclooes that the Applicant and the Activity are parties 
to a labor-maiiac^mGnt Q^cemcnt effective March 6, 1975? for a three- 
yeai* period, 'i'he agrsouQnt in Article V contains a grievance and 
arbitration pr'ocQd'ure. Section 3 of that Article provides for a tliree- 
step grievance procedure leading to arbitration, which is set out in 
Section 5*

On October 2, 1975? Horschel D, Cramor, Equipment Specialist, GS-12^ 
filed a g:cievaiico alleging violation of Article XXXVIII, which is en-

3 . Iftitled Fitness For Duty KTyoicsLls. Tliat Article states:

Direction that requires an employee to submit to a fitness 
for duty physical shall be in accordance with and meet all 
requirements to appropriate regulations including F?M 339.

Crsmer contends tliat he was requGcted to submit to a 'Utness Ibr Duty 
Pliycical after failing an overncas pl'̂»'2ical whilo other eiiiployees who 
failed wcrc tranoferrod into non-rotational positions. He contends 
tliat inD-l;op.d of transferring him to a non-rotational position, he 
will be required to take «, medical retirement,

Tlie fJ.rst-3top meeting was held on October 3 , 1975» and the second-step 
meotir̂ 'X cn October I6, 1975* During the second-step meeting the Activity 
raised the iscue of gxdevability of Cramer’s grievance and the meeting 
was adjourned to October 22 in order that a representative from the Labor 
Relations Office bo presen!:. Or. October 29, '97 9̂ the grievance was 
rejected as non-firievablo.

2/  The Application in Item Î a shows the grievance was filed on October
3, 1975- The grievance is dated October 2, 1975o

500



Case No. U0-6799(GA) -  2  - Case No. U0^6W(Gk) - 3 -

The Activity in its rejection cited various provisions of the contract 
including Article V, Section 2c which states;

Grievances involving interpretation of published Depart­
ment of the knay policies or regulations, provisions of 
law or regulations of appropriate authorities outside of 
Dopaxtment of the Array shall not "be subject to this ne­
gotiated grievance procedure regCLrdleso of whetfier such 
la .v 7 s , policios or regulations are quoted, paraphrased, 
cited or otherwise incorporated or referenced in this 
AGREEMEI^.

According to the Activity, Cramer's grievonce ’’extends beyond the direc­
tion requirenent negotiated in Aa?ticle }JQCVIII".

The grievance was not processed tlirough Stop 3 of the grievance procedure 
nor was arbitration invoked under Section 5 of Article V.

It is the Applicant's position that the Activity's failure to properly 
apply or follow i!K>I 339 is grievable. You state that even thou^ Article 
XXXVIII Liaiies reference to the the Article was negotiated in good
faith and an alleged violation of the article can be brought under the 
grievance procedure.

Section 205.2(b) ^  of the Eegalations of the Assistant Gocrotaiy provides 
in part as follows:

. . .  an application for a decision by the Assistant 
Secretary as to whether or not & grievance is on a 
matter subject to the grievance procedure in an exist­
ing agreement . • . mast be filed wi*thin sixty (6o) 
days after service on the applicant of a written re­
jection of its grievance on the grounds that the matter 
is not subject to the grievance procedure in the exist­
ing agreement . . .

Ai-ticle V, an previously stated, contains the arbitration procedure. Ap­
plicant has neither pursued all otcpc of ths grievance procedure nor in­
voked arbitration. The Assistant Secretary in Report on Ruling No. $6, 
a copy of which is enclosed, stated in part:

5br the purijose of con^^uting the sixty (60) day 
period of an Application for Decision on Grievability 
or /irbitrability under Section 205.2(a) of the Assistant 
Secretary's Regulations, there must be a, final w^ritten 
re.iection after the arbitration clauL-e is invoked.
*(biiip^sis added)

27 S^cticii 205.2(b) was forsnerly Section 205.2(a).

Inasmuch as the Applicant failed to Invoke arbitration, the Activity did 
not provide the Applicant with its final written re.iection of the grievance 
as required by Report No. 56. Therefore, no determination can be made 
as to whether the grievance is on a matter subject to the grievance pro­
cedure in an existing agreement.

The A)3plication seelis a determination on whether the Activity may vio­
late Article V, Section 3a(3) by failing to have present at the second- 
step grievance discussion oil official below the Chief of Staff who has 
the authori'fcy to grant or deny the grievant relief sought. I shsQ-l not 
treat this issue as before me inasmuch as it is not a grievance, but is 
being raised in the context of the Cramer grievance.

I am, therefore, dismissing the Application.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secre­
tary, an aggrieved party may obtain a review of this action by filing a 
request for review with the Assistant Secretary for LaboivManagement 
Relations, Attentioni Office of Federal LaboivManagecient Relations,
IT. S. Department of Labor, Washington, D. C. 20216. A copy of the 
request for review must be served on the undersigned as well as the 
other parties.

A statesient of such service sho\ild accompany the request for review.
The request must contain a complete statement setting forth the facts 
and reasons upon which it is based and m>ast be received by the Assistant 
Secretary not later t!i£n the close of business May 7> 1976.

Sincerely,

LEM H. BRTDGES 
Regional Administrator 
Labor-^Ianagoment Services

Enclosure
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8-9-7^

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

John Bufe 
National Field Representative 
National Treasury Employees Union 

and NTEU, Chapter No. O98 
1730 K Street, N. W., Suite 1101 
Washington, D. C. 20006

753

Re: U. S. Department of the Treasury 
Internal Revenue Service 
Memphis Service Center 
Memphis, Tennessee 
Case No. U1-U656(CA)

Dear Mr. Bufe:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-named case, which alleges 
violation of Section 19(a)(1) and (6) of Executive Order 
11^91? as amended.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that further proceedings in 
this matter are unwarranted as, in my view, the meeting involved 
herein was not a formal discussion within the meaning of 
Section 10(e) of the Order. Thus, the evidence establishes that 
the sole purpose for the subject meeting, called at the request 
of affected employees, was merely to explain existing office 
policy with respect to answering the telephone when the unit 
manager and the clerk were away from the work area.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

April 2. 1976

Mr. John Bufe
Kational 3?ield Repreoentative 
Kational Treasury l̂ DQpIoyees Union 
azid NTEIT Qiapter 26 
Suite>1101 - 1730 K Street, »•¥•
Vaehin^nt D. C« 20006

H91 U. S* Department of the Tfoasuxy 
Internal Revenue Servioe 
Mon^hio Sex'vioe Center 
Mezî IiiB, Tcrmessce 
Case No. Ul-i4656(CA)

Dear Dufet

The above-captioned oase alle^fing violations of Section 19 of Executive 
Order ag aisended, has been investigated and oonaidared carefully.

It does not ajTpcar that further proceeding are warranted Incvsnnich ao 
a reasonable bacis for the coinplolnt has not boan established. The oozd- 
plaint alleges that Respondent violated Soction 19(a)(1) and (6) by 
holding a formal discucsion within the meaning of Section 10(e) of the 
Order without ziotification to Cooplalnant.

Investigation discloses that a meeting vaa convened on July 18, 197S> 
by the Section Manager of Unit 66 after four tajc examiners of that Unit 
requested that a meeting bo conducted for the purpoao of establishing 
a procedure for answorlng the telephone in that Unit. The tax examiners 
expressed their concern and displeasure over tlie fact that Unit 66 was 
without the services of a clerk who could answer the telephone. The 
clexks in other Units decllnod to answer tlie telephone.

It is undisputed that Respondent's Section Manager did not notify the 
exclusive representative of the meeting nor did he comply with the 
requests of the tax examiners to call the union steward into the meet­
ing.

Tl-ie pvu’pose of the mooting was not to mnko b unilateral change in 
personnel policies, practices or working conditions. Nor was the pur­
pose of tlio meeting to discuss a pending ̂ 'ievonce. The fundamental 
purpose of the meeting was to discuss a work related problem and how 
it moy be resolved. Moreover, the matter for which the meeting was 
called involved u minimal percentage of en^loyeeo in the exclusive unit; 
general working conditions of unit employaes were not involved or affected.

Attachment
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C‘̂ne No. U1-U656(CA) 
P a ^  Two

Under these circumstanceat In tho absence of a i>endin^ ^lovance and In 
the abaonce of evidence t^t Respondent Intended to unilaterally instituto 
a change in vorkln^ conditions, I find that the July l8, 1975» naotin^ 
was not a formal discusoion within the meonin^f of Section 10(e). Accord­
ingly, Recpondent was not required to afford the exclusive representative 
the opportunity to be present at tlie meeting nor was Respondent required 
to conq)ly with the em p lo y e G G * requoot t o  call in tho union oteward# I 
find no reasonable basis for a 19(a)(1 ) and (6) con5>laint,

I wMf therefore t  disnLiaoing the oosiplaint in its entirety*

Pursuant to Section 203.8(c) of tho Regulations of the Aaeistant Secretary, 
you niay appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the respondent. A state­
ment of service should accompany tlie req\iest for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be receivod by the Assistant 
Secretary for Laboi>^Ianagoment Relations, Attention! Office of Federal 
Labor-Manageiivent Relations, U. S. Doi>artEient of Labor, Washington, D. C. 
20216, not later than tho close of buaines* April 19» 1976.

Sincerely,

LEM R. BRIDGES 
Regional Administrator 
Labor-Hanagement Sex:vioe8

8-10-76

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. D.C. 20210

7 5 4

Mr. Otto J. Thomas 
President
Overseas Federation of Teachers 
APO, New York 09457

Re: U.S. Dependent’s Education Schools 
European Area (USDESEA)
Darmstadt * Career Center 
Case No. 22-6629(RO)

Dear Mr. Thomas:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator's decision denying your 
request for intervention in the subject case.

In view of the unique circumstances involved herein, I have 
decided, pursuant to Section 206.9 of the Assistant Secretary s 
Regulations, to waive strict application of the time limits in 
this case and allow the intervention in this matter of the Overseas 

Federation of Teachers.

Accordingly, the request for review is granted, and the matter 
is remanded to the Regional Administrator, who is directed to treat 
your intervention as timely.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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R EGIONAL O FFICE  
141^0 GATEWAY B U IL D iriG  

a s a -j M A R K E T  STREET

April 12, 1976
PHILADELPHIA. PA 19104 
TELCPHONC 219-397.1134

Mr. Otto J. Thomas, President 
Overseas Federation of Teachers 
APO New York 09457 
(Cert. Mail No. 452146)

Re: U.S. Dependents Education Schools 
European Area (USDESEA)
Darmstadt Career Center 
Case No. 22-6629(R0)

Dear Mr. Thomas:

This is to advise you that your request to intervene in 
the above-captioned case was not filed timely as required by 
Section 202.5(c) of the Regulations of the Assistant Secretary.

Investigation of your request discloses that it was dated 
February 23, 1976, postmarked February 25, 1976, and received 
by the Labor-Management Services Administration's Washington 
Area Office on March 1, 1976. The Notice to Employees was 
posted from February 12 through 23, 1976.

I am, therefore, denying your request for intervention.

Pursuant to Section 202.6(d) of the Assistant Secretary's 
Regulations, you may appeal this action by filing a request for 
review with the Assistant Secretary for Labor-Management Relations, 
Attention: Office of Federal Labor-Management Relations, U.S. 
Department of Labor, Washington,D.C. 20216. A copy of the request 
for review must be served on the undersigned Regional Administrator 
as well as the Activity and Petitioner. A statement of such service 
should accompany the request for review.

The request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary not later than the close of business April 27, 
1976.

Sincerely,

8-10-76

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

Kenneth L. Evans 
Regional Administrator

7 5 5

Mr. Henry H. Robinson 
Assistant Regional Counsel 
National Treasury Employees Union 
8301 Balcones Drive, Suite 315 
Austin, Texas 78759

Re: Internal Revenue Service 
Southwest Region 
Dallas, Texas 
Case No. 63-6195(CA)

Dear Mr. Robinson:

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator's 
dismissal of your complaint, which alleges a violation of 
Section 19(a)(1 ) and (6) of Executive Order 11491^ as 
amended.

Under all of the circumstances, I find that a reasonable 
basis has been established with respect to the allegations 
in the instant complaint.

Accordingly, the Acting Regional Administrator is 
directed to reinstate the subject complaint and, absent 
settlement, to issue a, notice of hearing.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR
LASOR-MANAGCMENT St-RVICES ADMINISTRATION 

911 WALNUT STREET -  ROOM 2200

01G-374-5131 o n ic c  of 
Tha Regloii.At A dm in istra tor

Kansas City, Missouri 6<?10G

Morbh 1 8 , 1976 In reply refer to: 63-6195(CA) 
Treasury/IRS, Southwest Region/ 
NTEU Chapter 91 i-; 1 f b  

o'-

Certified Mail #201989

Mr. Vincent L. Connery 
Nc.tionr.1 President 
National Treasury Employees Union 
1730 K Street N. W\
Washington, D. C. 20006

Dear Mr. Connery:

The above-captioned case alleging violations of Section 19 of Executive 
Order 11491, as amended, has been investigated and considered carefully.

It does not ai^pear that further proceedings are warranted inasmuch as a ** 
reasonable basis for the com’Tlaint has not been established. >Section 
205.6(e) of the Regulations of the Assistant Secretary places‘the burden 
of proof at all stages of the proceeding upon the Complainant.

In this regard you have offered no evidence that the respondent has failed 
or refused to meet and confer in good faith concerning negotiable items.

Section 11 (b) of the Order delineates certain items to which the obligation 
to meet and confer does not extend. Among these is ’’tour of duty'\ 1 am 
^persuaded that included in the definition of "Tour of Duty" is the starting 
time of a regular work day-- i.e. "flexitime" as that term has been employed 
by the parties to this complaint. While scheduling of work time has appar­
ently been the subject of barj;aining proposals, tl\c parties have not availed 
themselves of impasse procedures in this regard. The single result of this 
bargaining history appears at Article 20 of the currcnt Collective Bargaining 
Af'.rccment. The language of this artic]e does not reflect conccssion by the 
employer of the negotiability of clianges in work schedules beyond notice of 
impending change prior to implementation of. management decisions.

Management has in fact considered union proposals, and has actively solicited 
from the union written proposals wit]i respect to im.pact on unit employees of 
implementation of the proposed change. Such proposals are nowliere in 
evidence, therefore, I find that "flexitime" or the requiring of uniformity 
in the hours of work is not a negotiable issue.

Based upon all the foregoing, I hereby dismiss the complaint in this 
matter in its entirety.

Pursuant to Section 203.3(c) of ti\e Regulations of the Assistant Secretary, 
you may appeal tliis action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respondent,
A statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S. Department of Labor,
Attention: Office of Federal Labor Management Relations, 14th fi Constitution, 
N.W., Washington, D. C. 20216, not later than close of businesss April 3, .1976.

Page 2
63-6195(CA)

Sincerely,

Cullen P. Keough 
Regional Administrator 
Labor-Management Services
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8-10-76

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

911 WALNUT STREET -  ROOM 22UO

Mr. Alphonso Garcia 
National Representative 
American Federation of Government 

Employees, APL-CIO 
5911 Dwyer Road No. 28 
New Orleans, Louisiana 70126

756

Re: Veterans Administration Hospital 
New Orleans, Louisiana 
Case No. 6U-3089(CA)

Dear Mr. Garcia:

I have considered carefully your request for review 
seeking reversal of the Regional Administrator's dismissal 
of the instant complaint alleging violations of Section 
1 9 (a)(1 ), (2 ) and (3 ) of Executive Order IIU9I, as amended.

In agreement with the Regional Administrator, I find 
that further proceedings in this matter are unwarranted.
•nius. I-agree that the Respondent properly rejected the 
Complainant's request to conduct a 30-day organizing campaign 
at the Respondent’s facility, although previously granting 
another labor organization's request, "because at the time 
of the Complainant's request the other lahor organization 
involved had already filed a representation petition, and 
the Complainant was not yet Intervenor therein. Accordingly, 
the two labor organizations were not in equivalent status at 
that time. -Although the Complainant intervened several days 
after its request was made, it did not renew such request, 
and there is no showing that it was treated disparately or 
in a discriminatory maimer thereafter.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the instant 
complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

816-374^131

April 23, 1976

O ffic * of 
T IM  Regional A dm lnU trator

City, Missouri 64106

In reply refer to: 61|-3089(CA) 
Veterans Administration Hospital, 
New Orleans, Louisiana, and 
American Federation of Government 
Employees, AFL-CIO, Local 3513, and 
National Federation of Federal 
Employees, Local I90U

Mr. Alfonso Garcia, National Representative 
American Federation of Government Employees 
5911 Dwyer Road, Apt. 28 
New Orleans, Louisiana 70126

Dear Mr. Garcia:

The above captioned case alleging violations of Section 19(a) (1),(2) 
and (3) of Executive Order 11491, as amended, has been investigated 
and considered carefully.

It does not appear that further proceedings are warrimted inasmuch 
as i reasonable basis for the complaint has not been established.

In this regard consideration was given only to your allegation that 
on or about December 15, 1975 the Activity authorized a short restricted 
membership drive rather than the 30 days you requested. By letter dated 
March 6, 1976, you advised the New Orleans Area Office that the additional 
alleged violations listed in your charge and complaint occurred in the 
summer of 1974 rather than in October 1975. Therefore, the additional 
alleged violations were not investigated because they were not timely 
filed as required by Section 203.2(a)(2) of the Regulations of the 
Assistant Secretary in that the charge was not filed within six months 
of the occurrence of the alleged Unfair Labor Practice.

Investigation in this matter reveals that on December 8, 1975 
four days prior to your December 12, 1975 request for a membership 
drive, Local 1904, National Federation of Federal Employees (NFFE), 
had filed an RO petition for the professional employees which you 
were seeking to organize. Under these circumstances as a non- 
intervenor, you did not have equal status with the petitioner,
NFFE, and the Activity was not obligated to assist you by granting 
your request for the 30 day membership drive. See TJ. S. Department 
of Interior, Pacific Coast Region, Geological Survey Center, Menlo Park. 
California A/SLMR 143 and Defense Supply Agency Defense Contract Administrative 
Service Region. SF. Burlingame. California A / s m R  247.
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You therefore have failed to sustain a burden of proof as required 
by Section 203.6(e) of the Assistant Secretary's Regulations*

Based upon the foregoing, I hereby dismiss the complaint in this 
matter in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office andj 
the Respondent. A Statement of Service should accompany the request 
for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Mang^ent Relations, 200 Constitution 
Avenue, N. W., Washington, D. C. 20216 not later than the close 
of business May 10, 1976.

Keough 
a.1 Administrator 

for Labor-Management Services

O ' Mtr- i)F THE Assisi a n t  S e c r e t a r v  
WASHINGTON

L DEFARTMf-XT O F  L A B O R

8-10-76 757

Mr. John P. >.2Ira 
Staff Attorney
National î’ederation of Federal 

Employees 
1016 l6th Street, N. W. 
V/ashington, D. C. 20036

Re: U.S. Army Engineer District 
Vicksburg, Mississippi 
Case No. 1*1-U550(E0)

Dear Nir. Helm:

I have considered carefully your request for review 
seeking reversal of the Regional Administrator's dismissal 
of your objections to the election in the above-named case.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that the objections on this matter 
should be dismissed. Cf. Army Materiel Command, Army Tank 
Autc .TtOtive Command, A/SLMR No . 5^

Accordingly, and noting that allegations raised for 
the first time in your request for review (i.e., that 28 
employees had their ballots returned as undeliverable), will 
not oe considered by the Assistant Secretary (see Report On 
A Ruling No. K6, copy attached), your request for review 
seeking reversal of the Regional Administrator's dismissal 
of your objections, is denied.

Sincerely,

Bernard E. DeLury 
Assistajit Secretary of Labor

Attachment
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UNITED STATES DEPiVBMEUT 0? I.APOH
BEFORE TEE ASSISTAliT SBCHETAiiY FOR LABOR-MANAGH-IENT RELATIONS

U. S. ARMY ENGIIIEEK DISTRICT, VICKSBURG 
VICKSBURG, MISSISSIPPI

Activity

LOCAL 3 3 10 , AMERICAN FEDERATION OF 
GOVERNMENT H-DPLOYEES, AFL-CIO

Petitioner

NATIONAL FEDERATION OF FEDERAL EMPLOYEES 
COUNCIL OF LOCALS 135 AND 825

Intervenor

Case Ho. Ii1-1;550(R0) - 2 -

CASE NO. U1-U550(R0)

REPORT AND FINDHIGS 
ON

In accordance with the provisions of an Agreement for Consent or Directed Election 
approved on January 9 , 1976, an election by secret ballot was conducted under the 
B’upervision of the Area Administrator, Nashville, Tennessee, on January 27, 1976. 
The election was inconclusive. The Tally of Ballots showed that 16O ballots were 
cast for National Federation of Federal Employees Council of Locals 135 and 825 
(NFFE); 17U ballots were cast for Local 33'*0» Anerican Federation- of Govemnient 
Dnployees (AFGE) and 72 were cast against exclusive recognition. The five chal­
lenged ballots were not determinative.

In accordance with Section 202.21 of the Regulations of the Assistant Secretary, 
a runoff election by secrct ballot was conducted under the supervision of the 
Area Administrator, Nashville, Tennesct'e, on Ilarch 10, 1975. The results of the 
runoff election, as set forth in the Tally of Ballots, are as follows:

1. Approximate number of eligible voters-

2. Void Ballots----------------------------

3 . Votes Cast for AFGE----

1|. Votes cast for NFFE----

5« Valid votes coxmted (sum of 3 1+)- 

€ , Challenged Ballots--------------------

7 . Valid votes counted plus challen^d ballot

-1,01̂ 0 
-  20

- 216

-  18U

-  1;00
U

- liOU

Challenged ballots were not sufficient in number to affect the results of the elec­
tion.

Timely objections to the procedural conduct of the election and to conduct improperly 
affecting the results of the election were filed on March l5, 1976, by NPFE. 17

In accordance with Section 202.20 of the Regulations of the Assistant Secretary the 
Area Administrator investigated the objections. Set forth below are the essential 
facts and positions of the parties and my findings with respect to each of the 
objections.

Cbjection No. 1 - 1  shall treat .the following as the first objection:

. . . the NFFE objects to the fact the Department of Labor 
failed to send mail ballots to several locations including 
Monroe, Louisiana, denying many eligible employees the op­
portunity to vote.

3 / Attached as Appendix A.

The procedures in the original election as well as the runoff election provided for 
both mail and manual balloting. Employees with duty station in Vicksburg, Mississippi, 
except certain guards and night watchmen voted manually. E^loyees with duty stations 
in the various field locations throughout the District (Louisiana, Mississippi, and 
Arkansas), the Vicksburg guards and watchmen, and employees temporarily assigned away 
from Vicksbxirg voted by mail. Ballots were mailed in the presence of authorized ob­
servers by the Activity on February 25, 1976, to employees' home addresses of record. 
Notices of Election advising of the mail and manual procedures were posted. The 
mail ballot notice included procedures for requesting a ballot by March 2 if the eli­
gible voter had not received a ballot by that date. J /

NFFE claims that a large number of eligible voters were disenfranchised. It alleges 
that three employees at DeGray Lake, Kenneth Herron, Charles Burroughs, and Schurman 
Harman and Don Kemp at Blakely Dam did not receive mail ballot^. No statements from 
these employees v/ere submitted. NFFE submitted signed statements from Louis Richmond, 
Arthur Ainsworth and Gale Fryar who stated that they did not receive mail ballots. 
Additionally, IIFPE submitted signed statements from Wilfred LeJeune, Dale Torrey and 
Raymond Barnett who stated they received mail ballots on March 8 and returned them, 
but that they do not know if they were received in sufficient time to be counted.
NFFE f-urther alleges that twenty-four employees working aboard the MV LIPSCOMB were 
denied the opportunity to vote when the LIPSCOMB failed to dock for a sufficient period 
of time to permit the employees aboard to cast their ballots, NFFE submitted a letter 
from the Activity showing the schedule of the LIPSCOMB on the day of the election and 
a list of employees aboard the vessel.

APGE states that the mail ballots were sent out on February 25, 1976, in the presence 
of the observers of the Activity and both unions. It states that no objections were 
raised at that time concerning the mail ballots. AFGE made no statement concerning 
the employees on the LIPSCOMB.

The Activity advises that Notices of Election were posted on all official bulletin 
boards not later than February I8. V/ith rorpect to employees Richmond, Ainsv;orth and 
Fryar, tlie Activity adviricd that ballots were mailed to their addresses on record.
As to LeJcunc, Torrey and 'Bamett the Activity advises that on March ij, 1976, the 
Administrative Assistant in these employees' organizations notified the Personnel 
Office that the employees had not received ballots. According to the Activity, 
another mail ballot package v/as delivered to each of the three employee's field 
location on Kiarch 5 and delivery was made to the employees on March 8, 1976. The 
Activity advised that the envelope containing Harman's ballot was returned undelivered.

The Activity advises that Notices of Election were posted on the LIPSCOMB and that 
there were 16 eligible employees on board.

A review of the voter list reveals that the ballots of LeJeune, Torrey and Bamett 
vho were uncertain if their ballots were mailed in time, were counted. Thus there 
is no issue with respect to these employees' ballots.

The objection contains no allegation nor is there any evidence that Notices of Election 
were not posted timely at ^bnroe, Louisiana, or at any other location. The Notice of 
Election contained specific instructions as to the steps the employee should take if 
he did not receive a ballot by March 2. The employee was instructed to notify the 
Labor Relations Specialist in the Personnel Office. The address of the Personnel 
Office wns included as well an the telophono number. I'hcrc i:; no evidence that either 
lIerj*on, Biu*rovn:hc, Kemp or Hiclimoml w«.'n> improperly notified of the provisions
for requesting: a ballot if one was not received, nor is there evidence that a request was 
made by any of these employees which was not honored.

27 The Notice of Klection states in part:

In order to be counted a ballot roust be received at the designated 
address on or before lj:00 p.m. on March 10, 1976. Aaiy employee who 
believes himself to be eligible and who has not received a ballot 
by March 2, 1976, should notify the Labor-Management Relations Spe­
cialist, Personnel Office, U. S. ilrmy Engineer District, Vicksburg,
P. 0. Box 60, Vicksburg, MS 39l80; telephone no. 601-636-1311, ext.
1*30 by March 2, 1976. Tlie activity, in the presence of the authorized 
observers, will remail ballots on Moorch 3 , 1976, to all employees who 
have so notified the Labor-ManaG^ment Relations Specialist.
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Caae No, Ul-l»550(RO) -  3 - Case No. l|1“i455o(RO) -ll-

In the absence of evidence that employees Herron, Burroughs, Harman, Kemp or Richmond 
were improperly denied the opportunity to cast a mail ballot, I find no merit to this 
portion of Objection No. 1. J/

With respect to Piyar and Ainsworth, the Activity advises that the Administrative As­
sistant in their organizations called the Personnel Office on March I*, 1976, to report 
that they had not received the mail ballots. The Activity checked to determine if 
the envelopes mailed to these employees had been returned by the Postal Service as 
undelivered.. According to the Activity, a new mail ballot packa^ was then sent to 
Pryar. According to the Activity the envelope to Ainsworth had not been returned by 
the Postal Service as undelivered. Thus, according to the Activity, Ainsworth was 
not provided with a new mail ballot package. Neither Ainsworth nor Fryar appear on 
the voter list as having cast ballots.

There is no evidence that the envelope mailed to Pryar on February 2$ did not contain 
the address of record for him. Nor is there any evidence that the second ballot mailed 
to Pryar was addressed to other than his home address or that he provided an address which 
was not properly utilized by the Activity when it remailed his ballot. In the absence 
of any evidence that the ballot to Pryar was not addressed to his address of record 
or to an address which was provided for remailing, there is no basis for finding that 
an improper mail ballot procedure denied Pryar an opportunity to cast a ballot.

The Notice of Election instructs the employee to request a ballot by March 2 if a 
ballot has not been received by that date. It would be difficult to make a timely 
request for a ballot if the employee realized he had not received a ballot at his home 
address on March 2. Investigation reveals that reouests were made for ballots on 
March I4, after the cut-off date of March 2. With the exception of Ainsworth, all re­
quests for ballots wore honored and employees were sent mail ballot packages a second 
time. There is no evidence that the March 2 cut-off date prevented employees who did 
not receive ballots from making requests. Nor is there any evidence that any employee 
other than Ainsworth made a request which was not honored. APGE won the election by 
32 votes. Therefore, even if the failure to send Ainsworth a ballot constitutes con­
duct which may be deemed improper, such conduct could not have affected the election 
results.

Based on the above including the absence of evidence that the Activity failed to exer­
cise proper care and diligence in providing en-ployees with nail ballots, I find that 
the investi^tion fails to establish that there was improper procedural conduct of the 
election which improperly affectedythe results of the election. Accordingly, Objection 
Ho, 1 is foiind to have no merit, il/

Objection No. 2 - 1  shall treat the following as -the second objection:

Iinproper conduct by APGE occurred on March 9, one day prior 
to the election when it distributed a leaflet critical of NFPE.
Such late distribution is objectionable as it denied NFFE a 
reas<»able opportunity to respond thus improperly affecting 
the election results.

The APGE leaXlet containing the statements which are alleged to be critical of NPPE 
Is attached as Appendix B. The flyer was distributed on March 9 and is the only 
evidence submitted by NFFE to support its second objection.

3 7  Examination of the eligibility list shows that employee Louis A. Riclimond appears 
OS having cast an unchallenged ballot. As it is not necessary to determine whether 
Richmond voted manually or by mail, I shall make no finding as to whether he voted 
manually, by mail or whether he in fact cast a ballot.

I j/ With respect to NFFE's contention that employees of the LIPSCOMB were denied an
opportunity to vote, the allegation was not raised in the objections filed March 1$, 
1976, The allegation was first raised in its letter to the Area Administrator dated 
March 22. Therefore, inasmuch as the allegation was raised outside the five-day 
objecting period, I shall not treat it as a timely objection. In any event, since 
it is alleged that twenty-four employees aboard tlie LIPSCOMB, sixteen of which 
appear on the eligibility list, were denied an opportunity to vote, it could not 
have improperly affected the results of the election inasmuch as the APGE won the 
election by 32 votes. Thus, if the I6 eligible employees aboard the LIPSCOIIB had 
voted, A FC E  would still have received a majority of the valid votes counted plus 
challenged ballots.

The first statement in the flyer which NFFE alleges is objectionable is: The most 
Bignificant advantcige of exclusive recognition is that you will be entitled to a 
negotiated agreement covering conditions now pre-dctormineo and agreed upon by the 
Sweetheart Contract presently existing. NFFE contends this is a damaging, untruthful 
reference to the collective bargaining agreement and that it did not have an opportuni­
ty to demonstrate the merits of its contract with management and its work under the 
contract is not pre-determined nor a "sweetheart contract".

AFGE states that references were made to the "sweetheart contract” between management 
and NFFE in literature distributed prior to the original election held on January 27,
1976, and again in a leaflet distributed to eligibles voting by mail on February 23,
1976. APGE states that no objections were raised to either of these flyers. The 
Activity takes no position concerning HFFE's objection to the flyer.

The term "sweetheart contract" is a reference commonly used by"a rival labor organiza­
tion to describe the contract between the incumbent and management. The statement 
made by APGE that a sweetheart contract presently exists is the type of propaganda 
frequently used during an election campaign. It is neither misleading nor deceptive.
It Is the type of statement that employees could easily recognize and assess as 
campaign propaganda. Campaign literature which contains propaganda easily recogniz­
able as such by the voters and which is neither deceptive nor misleading is not suffi­
cient grounds for setting aside an election.

It has been held that in order to set aside an election on the groxmds that the other 
party did not have a reasonable opportunity to make a reply, the statements must have 
amounted to gross misrepresentations of material facts. Inasmuch as the statements 
made by APGE did not constitute gross misrepresentations of material facts, NFFE's ^ g u -  
ment that there was no time for a reply is not applicable. A party to an election is 
not entitled, as a matter of ri^t, to "the last word".

NFFE finds objectionable the statements in the APGE flyer in paragraph three; "Strerigth 
in numbers is the o n ly  weapon you have in getting legislation passed for Government 
Employees. All benefits you now have were voted for in Congress; without a strong Union 
to appeal for Federal employees needs, you could not enjoy these benefits."

NFFE argues that APGE's statement is a strong and misleading innuendo that NFFE is not 
a sufficiently strong union to lobby effectively for beneficial legislation for Federal 
en^loyees.

This portion of the flyer is campaign puffing common to election campaigns. Exaggerations, 
celf-congratulations are not the basis for setting aside an election in the absence of 
evidence that deceptions or trickery interfered with employees' free choice.

The next statement NFFE contends is objectionable is the following: "The American 
Federation of Government Employees (AFL-CIO) is the largest Federal Employees Union in 
the USA representing employees such as yourself." NFFE contends it did not have time 
to respond that it is the largest independent federal employee union.

KFFE has not alleged that APGE's statement is false or is a misrepresentation. NFFE 
argues that it didn't have sufficient time to argue that it is the largest independent 
federal union. As stated above, in order to set aside an election on the grounds that 
there was no opportunity to reply, the statements must have been gross misrepresentations 
of material fact.

•l̂ e final statement NFFE claims is objectionable is the fifth paragraph: "Your vote 
tomorrow does not require that you ever belong to ANY UNION! APGE docs and will continue 
to solicit your support so that we may work togetlier in this great endeavor. Your vote 
for the American Federation of Government Employees (Ai'L-CIO) will count and your rewards 
will be many.

NFFE contends tliat it should have had time to respond to this statement inasmuch as it 
leads to the incorrect conclusion that the employee must belong to NFFE to vote for 
NFFE; that voting for NFFE does not count; and that the rewards for voting for NFFE are 
few.

It in common campaign practice for one organization to assert that it is better than 
another, that a vote for it is worth more than a vote for the other vinion, and that the 
benefits if one union gains exclusive recognition will be greater than if the other union 
wins.
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I disagree with NFFE'a argument that any portion of the statement would lead employees 
to coaclude that membership in NiTE was a requirement in order to vote for NFF3. The 
statements in the fifth paragraph of the leaflet are campaicn propaganda and are easily 
recognizable as such.

Based on the above I find that the APGE leaflet circulated the day before the election 
contadned. campaign propaganda of the nature frequently used by labor orgaiuzations 

during an election, and that it was easily recognizable as suc:i and contained no misrepre­
sentations of material fact. Accordingly, distribution of the leaflet by APGE does 
not constitue improper conduct which would have affected the outcome of the election. 
Therefore, Objection No. 2 is fo\md to have no merit.

Having found that no objectionable conduct occiirred improperly affecting the results 
of the election, the parties are hereby advised that a Certification of Representative 
In behalf of the American Federation of Government Qnployees, Local 3 3 1O will be issued 
by the Area Administrator, absent the timely filing of a request for review.

Pursuant to Section 202.20(f) of the Regulations of the Assistant Secretary, an aggrieved 
party may'obtain a review of this action by filing a request for review with the Assistant 
Secretary for Labor-Management Relations, Attention; Office of Federal Labor-Management 
Belations, U. S. Department of Labor, Washington, D. C. 20216. A copy of the request 
for review must be sei:ved on the undersigned Assistant Regional Director as well as the 
other parties. A statement of such service should accompany the request for review.

The request must contain a complete statement setting forth the facts and reasons upon 
which It Is based and must be received by the Assistant Secretary not later than the 
close of business May 1?f 1976.

LABOR-MANAGEMENT SERVICES A3MINISTRATI0N

DATED: A w l l  10. 1976
LEM R. BRIDGES, Regional Administrator 
for Labor-llanagement Services
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U.S. DEF \R TM F-N T OF LAI/'
()i i-ic.  ̂ C'- Tiui \ . V.' •. r 

V V A S iil

8-11-76

Mr. Jcsepr. Cirlando 
Nauiciiai l^cpresentativc 
American Fecicî 'ation of Government 

Er.ployces 
A1-I-C.I0, Local 2735 
30c SU-ucb '
Oranf'}, Now JcTccy 070^0

Re : Veterans Administration Hospital 
Eant Orange, New Jersey 
Caoe Ko. 32-U322(R0)

Dea r Ml-. Gir lando :

I have considered carefully your request for review 
seeld-i:: i'jvcroal of the Regional Administrator's dismissal 
of tho above-captioned petition as untimely.

In a,3reument with the Regional Administrator, and based 
on hio recscning, I find that the instant petition was not 
tirr.oly filed in accordance with Section 202.3(c) of the 
Regi.lu,tionfi of the Assistant Secretary.

Accordingly, and noting that the matter raised for t?iO 
■£±t2 . time in your request for review (i.e., that the Incumbent 
has not adequately represented guards) has not been considered 
(see Rer.ort On Ruling No. U6, copy attached), your request 
for rciview seeking reversal of the Regional Administrator’s 
disnis'jal of the subject petition, is denied.

Sincerely,

Bernard E. DcLury 
Assistant Secretary of Labor

Attach
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B E F O R E  T H E  A S S IS T A N T  S E C R U .TA R Y  FO R  i_A D O R -M A N A G E M E N T  R E L A T IO N S  

N E W  Y O R K  R E G IO N A L  O F F IC E  

SuitG 35'15>
15IS I^^roadway 

New York, liew York IOO36

April 12, 1976 In reply refer to Case No. 32-Li322(RO)

Jô 'cph Girlando, National Representative
American Fedoraiion of C-oveiTjnent Dnployees,
AFL-CIO, Local 2735
300 Kain Street
Orajige, Nov; Jersey 37050

Re: Veterans Adainistraticn Hospital 
East Orar.ge, New Jersey

Dear Mr. Girlando:

The peti'cion filed in the above captioned 
ted and considered carefully.

been investiga-

It doec not appear that furxher' proceedings are warranted inasnuch 
as the petition v?js ncc tinely filed in accordance v/ith Section 
202.3(c) of the of the Assistant Secrotaiy.

S'/idence adduced disolGs^d that peti'cioner had previously filed a 
reprosentatioi: petition on ;'!arcl: 3r 1572, seeking zo sever froni aii 
existing,- "Jiixed" unit of gjuards a;:d non-^aard ci.ployees, all of 
the non-^ard eEplcyoes. 3y decision da-ed September 28, 1973i 
the Assistant Secretary severed the non-^aard c-uployees froL2 the 
existing; unit and directed an eleccicn.l/ \vith respect to the 
guard enployeos, no questicn of representation ever existed as a 
result of th«j filinij of the above petition.

Moreovor, ovidenco adduced dii;closed that the o:;;pleyeos in the unit 
petitionod for are currently represenxed by Local l lS h i I.'ational 
Federa'oicn of Federal Erioloyees and a collective bargaining a/jree- 
nienx. is currently in effect. The a^rreecient, wliich was sijjned by 
tlie Activity and the incucibent; exclusive representative on Aujiist' 
23> I97I;, becarue effective October 6, 197U, when it was approved by 
the Cliief Medical Director. The aip:oe»iont, by its terms, is effec­
tive for tin-ee (3) years froc its effective date..

Joseph Girlando, National Representative 
AYGR, An.-CIO, Local 273^______________ Case No. 32-li322(RO)

The petition in the instant case, filed November 13» 1975j is 
untimely since a valid agpceement is in effect and the petition has 
not been filed during the open period. The mere fact that non­
guard employees were severed from xhe "mixed" unit is not a suffi­
cient basis to conclude that unusual circumstances exist, hence, 
Section 202.3(c)(3) of the Regulations is not applicable in the 
instant case.

I am, therefore, dismissing the petition.

Pursuant to Section 202.6(d) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the Activity. A statement of service should accompany the request 
for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon v/hich it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, ATT: Office of 
Federal Labor-Management Relations, U.S. Department of Labor, V/ashJ.ng- 
ton, D.C 20216, not later than the close of business April 28, 1976.

Sincerely yours,

BĤ IJyj'lIN E. NALTiOFF 
Regional Administrator 
New York Region

1/ '/f U.-rr-.r'.r, Ar.i-liiiiitrs.t ion , Srt.~t Or.'u-.rQ, I.'ov/ J o r c f . Y ,

A/Cli* Ko. 3 1 1 - ^
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WASHINGTON. D.C. 20210 

8-11-76

U.S. DEPARTMENT OF LABOR

Ms. Helen I. Harrell 
2025 Peachtree Road 
Apartment 927 
Atlanta, Georgia 30309

Re:

759

National Treasury Employees Union 
Chapter 26 (Internal Revenue Service) 
Case No. 40-6673(00)

Dear Ms. Harrell:

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator's dismissal of the complaint 
in the above-captioned case, which alleges a violation of Section 
19(b)(1) of Executive Order 11491, as amended.

In agreement with the Regional Administrator, and based on his 
reasoning, I find that a reasonable basis for the instant complaint 
has not been established and, consequently, further proceedings in 
this matter are unwarranted.

Accordingly, and noting that allegations raised for the first 
time in your request for review (i.e., that the Respondent had treated 
your case differently from other specifically named employee cases), 
will not be considered by the Assistant Secretary (see Report on Ruling 
No. 46, copy attached), your request for review, seeking reversal of 
the Regional Administrator's dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

March 11, 19?6

Ms. Helen I. Harrell 
2025 Peachtree. Eoad 
Apartment 927 
Atlanta, (Seorgia 30309

National Treasuzy ̂ Eteployees Union 
(Chapter 26
(internal Bevenae Service)
Caae No. i40-6673(C0)

Dear Me. Harrell:

The above-oaptioned case alleging a violation of Section 19 of Execu­
tive Order 11U91» ^  amended, haa been investigated and considered, 
carefully.

It does not ajipear that further proceedings are warranted Inasnnich 
as a reasonable basis for the conplaint has not* been established.

You have alleged that Respondent violated Section 19(^>)(l) of Execu­
tive Order 11l+91» aa amended, "tiy failing to adequately represent you 
in a grievance procedure.

Investigation reveals that you submitted a continuous consideration 
application for promotion in April, However, you were inad­
vertently omitted from consideration for a Tax Examiner position an­
nounced as vacant September 19, 197Ut and filled November 19f 197U- 
When subsequently you learned you had not been considered, you filed 
a grievance on February 21, 197S* under the negotiated grievance pro­
cedure.

In support of your allegation you contend that Respondent 1 (1) allowed 
•‘unauthorized management representatives'* to attend your grievance 
meetings; (2) did not timely schedule some of the meetings; (3) failed 
to see that a "desk audit” was conducted following your request; (U) 
permitted "manipulation" of selection criteria for the Tax Eraminrtr 
position for which you applied; and, (5) did not ensure that your 
"proper i>erfoznance evaluation" was used, in considering you for a 
promotion.

Grievance meetings were scheduled F&bruary 26, 1975* March 6 and 11, 
1975f April 18, 19?5» and May 19, 1975- One or two of Respondent’s 
representatives acted on your behalf at each meeting.
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Although officials of the Personnel Office assisted managemant * s re­
presentatives at each meeting, there is no evidence that Respondent 
had the authority to prohibit their attendance • Such Personnel Of­
fice assistance is apparently routinely permitted under the grievance 
procedure provided in the “bargaining agreement he tween Hespondent and 
the Internal Revenue Service.

Moreover, Respondent is without the authority to effect the requested 
"desk audit" or to determine which supervisory evaluation form is to 
be submitted to a ranking official considering an applicant for pro­
motion. Evidence indicates that there are statutory procedures for 
classification appeals to effect such a ”d e ^  audit” and that both 
supervisory evaluations available to the ranking official yielded the 
same score*

Vliile the grievance meetings in question were not strictly scheduled 
in accordance with the deadlines set forth in the negotiated grievance 
procedure, there is no evidence that Respondent encouraged dilatory 
scheduling or otherwise attempted to delay the grievance procedure. 
Steps 1 and 2 meetings were timely scheduled, and delays in scheduling 
the Steps 3 U meetings were caaised, respectively, by your desire 
to be represented by someone other than Respondent’s agents and by the 
inability of the District Director or his assistant to immediately 
attend the final meeting.

There is no evidence that Respondent was a party to the selection pro­
cess in selecting a candidate for the Tajc Examiner vacancy or exercised 
any control or influence over the selection criteria.

There is, therefore, no evidence that Respondent, by its actions on 
your behalf dxiring the grievance proceedings, failed to represent you 
as required by Section 10(e) of the Order.

You have also alleged that Respondent violated Section 19(b)(l) of the 
Order by discouraging your filing of grievances. Specifically, you 
contend that Ms. Mary Jean Royer, President of Chapter 26, required 
you to sign an unnecessary affidavit before agreeing to represent you, 
atid made dissuasive personal statements about your grievances.

However, evidence indicates that the affidavit requested by Ms. Royer 
was necessitated by the late filing of your grievance. In fact, the 
affidavit enabled your grievance to be considered timely filed, and 
was used by Respondent to your benefit.

The allegedly discouraging remarks were merely the personal comments 
of Ms. Royer. There is no evidence that such remarks interfered with 
ycrur right to file a grievance, and, as the evidence shows, did not 
prevent the further processing of your grievance nor did it otherwise 
impede Respondent in representing you.

_^us, there is no evidence that Respondent attempted to discourage your 
filing' of grieYances or in eny way interfere with the exe2x>ise of yoTor 
protected rights.

finally, you have alleged that Respondent violated Section I9(b)(l) of 
the Order by failing to invoke arbitration for your grievance.

However, as the exclusive representative of employees in the bargaining 
unit of which you are a member, Respondent is entitled to exc3rcise dis­
cretion in prosecuting enqployee grievances. Section 10(e) of the Order 
states, in relevant part, that;

(e) When a labor organization has been accorded exclusive 
recognition, it is the exclusive representative of employees 
in the unit and is entitled to act for and to negotiate 
agreements covering all employees in the unit. It is re­
sponsible for representing the interests of all enqployees 
in the unit without discrimination and without regard to 
labor organization membership.

In its decision No. 7J4A-SU, the Federal Labor Relations Council recognized 
the r i ^ t  of the exclusive representative to employ discretion in pro­
viding representation for unit employees 1

In summary, the second sentence of section 10(e) does not 
impose an affirmative duty on the exclusive representative 
to act for unit employees whenever it is empowered to do so 
under the Order, but only prescribes the manner in which 
the exclusive representative must provide its services to 
unit employees when acting within its scope of authority 
established by other provisions of the Order.

There is no evidence which would indicate that Respondent acted with dis­
crimination in rejecting arbitration for your grievance. Indeed, Re­
spondent's decision not to invoke arbitration was based entirely on its 
appraisal of the merits of your grievance. Such a decision was, there­
fore, permissable within the meaning of Section 10(e).

Thus, there io no evidence that Respondent failed to provide adequate 
representation within the meaning of Section 10(e), or otherwise inters 
fcred with, r o D t r a i n e d ,  or coerced you in the exercise of your rights 
guaranteed by tlie Order. Absent such evidence, there is no reasonable 
basis for the complaint.

I am, therefore, dismissing the complaint in this matter.
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Parsuant to Section 203.8(0) of the Regulations of the Assistant Seor^ 
tary you may appeal this action l?y filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Reeopon^ 
dent. A statement of service should aooonqpany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must he received by the Assistant 
Secretary" for Labor-Management Relations, U. S. Department of Labor, 
Attention: Office of Federal Labor-Management Relations, Washington,
D. C. 20216, not later than the close of business March 26,

Sincerely,

LEM R. BRIDGES 
Assistant Regional Director 
for Labor-Jlanagenant Services

760

8-13-76

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  Assis^rANX S e c r e t a r y

W \SH IN G TO N

M ’. • Rryrnond B .
I'l-ocident, American Federation of Government 

EV.ployees, Local 1853, APL-CIO 
Building
Rcdstona Arsenal, Alabam 35o09

Re: Department of the Army
United States Army Missile Command 
Redstone Arsenal, Alabama 
Case No. U0-6829(GA)

Dear I'Ir. Swaim:

I hĉ ve considered carefully your request for review 
seeking reversal of the Acting Regional Administrator’s 
disi!iissal of the a b o v e -captioned Application for Decision 
on Grievability or Arbitrability.

In agreement with the Acting Regional Administrator, 
ana 0-.sed on his reasoning, I find that the instant Applx- 
cation was properly dismissed.

Accordingly, your request for review, seeking reversal 
of chc Acting Regional Administrator's dismissal of the 
sub;jGct Application, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

At-caclunent
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U. s. DEPARTMENT OF LABOR 
L a b o r -M a n a g e m e n t  S e r v i c e s  A d m in is tr a t io n  

1571 P e a c h t r e e  Street, N. E. — Room 30O

Case No. iiO-6829(GA) - 2 -

A iL j\M A , G e o k c ia  30309April 8, 1976

Mr. Raymond B. Swaim, President 
American Federation of Government 
Einployees, Local l858, AFL-CIO 
Building 36U8
Redstone Arsenal, Alabama 35809

Re: Department of the Army
United States Amy Missile Command 
Redstone Arsenal, Alabama 
Case No. U0-6829(GA)

Dear Mr. Swaim:

The above-captioned case, initiated by the filing of an Application For 
Decision on Grievability or Arbitrability under Section 6(a)(5) of Execu­
tive Order 1lU91» as amended, has been investigated and considered carefully.

It does not appear that further proceedings are warranted.

Investigation discloses that the Applicant and the Activity are parties 
to et labor-management agreement effective March 6, 1975> fo^ a three- 
year period covering approximately 5fOOO civilian employees of the Activity.. 
The agreement in Article V contains a grievance and arbitration procedure. 
Section 3 of that Article provides for a three-step grievance procedure 
leading to arbitration, which is set out in Section 5*

On December i+, 1975> Robert E. Grisham, GS-11 Editor (Printed Media) filed 
a grievance alleging that Article XV which deals with reduction in force, 
demotions and involuntary assignments had been violated when the Activity 
failed to assign him to a GS-11 Writer position in the Maintenance Direc­
torate. Grisham had previously been offered a GS-11 position, but the 
offer was withdrawn and Grisham was offered ct change to lower grade.

The parties met on December I7, 1975f in accordance with Step 2 of the 
grievance procedure. The Activity rendered its second step decision on 
December 18. It was the position of the Activity that the £iTievance was 
not grievable under Article V becaase Grisham had appeal rights concern­
ing a reduction in force issue.

The grievance was not processed throu^ Step 3 of griev£jrice procedure 
nor wa^ arbitration invoked as pix)vided in Section 5 of Article V.

The Application seeks a determination on whether Grisham's c'^ievance is 
on a matter subject to the grievance procedure in the contrc.ct. It is 
your position that the grievance is grievable under Article V regardless 
of whether the article alleged to have boen violated makes -'oference to 
Civil Service api)eal rights for contesting the challenged action. You 
contend that Article XV was negotiated in good faith and that a violation 
of that Article should be grievable.

Section 205.2(b)j/ of the Regulations of the Assistant Secretary provides 
in part as follows:

. . .  an application for a decision by the Assistant Secre­
tary as to whether or not a grievance is on a matter subject 
to the grievance procedure in an existing agreement . . . 
must be filed within sixty (60) days after service on the appli­
cant of a written rejection of its grievance on the grounds 
that theumatter is not subject to the grievance procedure in 
the existing agreement . . .

Article V, as previously stated, contains the arbitration procedure. Ap­
plicant has not invoked arbitration.

The Assistant Secretary in his Report on Ruling No, 
enclosed, stated in part:

56, a copy of which is

For the purposes of computing the sixty (60) day filing’ period 
of an Application for Decision on Grievability or Arbitrability 
under Section 205.2(a) of the Assistant Secretary's Rejulations, 
there must be a final vn?itten re.iection after the arbitration 
clause is invoked (Emphasis added)

Inasmuch as the Applicant failed to invoke arbitration, the Activity did 
not provide the Applicant with its final written re.iection of the grievance 
as required by Report No. 56. Therefore, no determination can be made as 
to whether the grievance is on a matter subject to the grievance procedure 
in an existing agreement.

There is also a. grievance filed by Helen.G.- Childre: * on November 21, 1975* 
Only the Grisham griev^mce is alluded to in Item kA 01' Jhe Application and 
only the Grisham grievance is alluded to in Item I4B. The Activity responded 
only to the Grisham grievance. Based on the references in Items 1|A and I4B 
and the fact that the Activity only treated the Grisham grievance as being 
the basis for the Application, I have not considered the Application as con­
taining a request for determination on the Childress grievance.

I am, therefore, dismissing the Application.

37 Section 205.2(b) was formerly Section 205.2(a).
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Pursuant to Section 205• 6(1)) o f the Regulations of the Assistant Secretaiy, 
an aggrieved party may obts^ a review of this action hy filing a request 
for review with the Assistant Secretary for Labor-Management Relations, 
Attention: Office of Federal LaboivManagement Relations, U, S. Department 
of Labor, Washin^on, D. C. 20216. A copy of the request for review must 
be served on the undersigned as well as the other parties.

A statement of such service should accompany the request for review. The 
request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secre­
tary not later than the olose of business April 23, 1976.

Sincerely,

B« WITHBB9,
Acting Regi^a^ Administrator 
Labor-I^anagement Services

8-13-76

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

Pat Morris, Esq.
Nicolas and Morris
Guite h'̂ h, Trie Klee Square Building
5C5 South Water Street
Corpus Christi, Texas 78^+01

761

Re: AMC Department of the Army 
Corpus Christi Army Depot 
Corpus Christi, Texas 
Case No. 63-6000(CA)

Dear Ms. Morris:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-captioned case, which alleges 
violations of Section 19(a)(1) and (U) of Executive Order 
IIU9 1, as amended.

In agreement with the Regional Administrator, I find 
that there is insufficient evidence to establish a reasonable 
basis for the instant complaint and, consequently, further 
proceedings in this matter are unwarranted.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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911 WALNUT STREET -  ROOM 2200

81M 74^131

March 18, 1976

OMIca of 
Tha Raglonal A d m ln litra to r

Kansas City. Missouri 64106

In reply refer to: 63-6000(CA) 
Defense/Army, AMC Department of 
Army, Corpus Christi Army Depot, 
Corpus Christi, Texas/Heliodoro V. 
Cueva

Mr. Heliodoro V. Cueva 
517 Ruben Chavez Road 
RobStown, Texas 78380

Dear Mr. Cueva:

The above-captioned case alleging violations of Section 19(a) of 
Executive Order 11491, as amended, has been investigated and considered 
carefully.

It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the complaint has not been established.
Section 203.6(e) of the Regulations of the Assistant Secretary places 
the burden of proof at all stages of the proceeding upon the Complainant. 
Although you were afforded additional opportunity to submit evidence 
in support of the allegations, none has been received.

In this regard, your complaint alleges Mr. Willie Davila, your supervisor, 
violated Section 19(a)(1), (2), and (4) of the Order by reprisals against 
you in the form of harassment, discrimination, and coercion because of your 
activities as union steward. Specifically, you argue that an example of 
the allegations was a April 10, 1975, entry in your personnel card standard 
form 7b, used in preparation of your annual performance evaluation.

Your Respondent employer contends your supervisor, Willie Davila, made the 
above reference entry solely because of your job-related performance and/or 
behavior. Additionally, you did not dispute your employer's contention 
that at the time of your complaint you had not been a union steward for 
over one year. In summary, coincidence or correlation does not prove 
causation.

The Assistant S.cri-tary's Rcf.ulutJons, Section 203.6(c) provide "the comiilainant 
shall bear the burden of proof at all stages of the proceeding regarding 
matters alleged in the complaint . . . "

You did not submit any evidence to show a causal relationship between your 
past position or duties as union steward and your present allegations of 
reprisal.

The evidence nlso reveals that your 19(a) (6) complaint was not presented 
in your pre-complaint stage of this proceeding as required by Section 203.2(a) 
of the Assistant SecretaryRegulations, The Assistant Secretary has 
previously held that issues not raised as a charge in the pre-complaint 
stage cannot be entertained in a formal complaint since the activity was not 
given the 30 day opportunity to dispose of the charge informally as provided 
by Section 203.2(b).

To conclude, in addition to all of the above, the evidence submitted 
indicates you apparently previously processed the issues raised by this 
complaint under your activity administrative grievance procedure.

Section 19(d) of the Order states, ", . .Issues which can be raised under 
a grievance procedure may, in the discretion of the aggrieved party, be 
raised under that procedure or the complaint procedure under this section, 
but not under botli procedures (Emphasis supplied).”

Based upon all the foregoing, I hereby dismiss the complaint in this 
matter in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office 
and the Respondent. A statement of service should accompany the 
request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, U. S. Department 
of Labor, Attention: Office of Federal Labor Management Relations,
14th & Constitution, N.W., Washington, D. C. 20216, not later than 
close of businesss April 8, 19?6.

Sincerely,

Cullen P. Keour,h
Regional Administrator
for Labor-Management Services
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U.S. DEPARTMEN I OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. D.C. 20210

Mr. George Tilton 
Associate General Counsel 
National Federation of Federal 

Employees 
1016 16th Street, N.W. 
Washington, D.C. 20036

Dear Mr. Tilton:

762

Re: Adjutant General 
State of Alabama 
Case No. 40-6825(CA)

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator's dismissal of the complaint 
in the above-captioned case which alleges a violation of Sections 
19(a)(1) and(6) of Executive Order 11491, as amended.

In agreement with the Regional Administrator, I find that a 
reasonable basis for the complaint was not established and, conse­
quently, further proceedings in this matter are unwarranted. Thus, 
in my view, there is insufficient evidence to establish a reasonable 
basis for the allegation that the Respondent unilaterally altered the 
established selection criteria and the merit promotion plan.

Accordingly, your request for review, seeking reversal of the 
Regional Administrator's dismissal of the subject complaint is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

May 5, 1976

Mr, Henry Rushing, Prooident 
Local 1730, National Federation 
of Fodoral Einployooa 
3739 Honeysuckle Court 
Montgomery, Alabama 3^109

Eai The Adjutant General 
State of Alabama 
Case No. l4.0-6825(CA)

Bear Mr. Bushixigt

The above-oaptioned oase alleging a violation of Section 19 of Exe<n>- 
tive Order 11U9'I# as amended, has been investigated and oonBidered 
oarefully.

It does not appear that further proceedings are warranted.

The complaint allGges, in essenoo, that ReDpoiident chan^d the estab- 
liehod practice and criteria used in the selection to fill a vaoar*cy 
for flight engineer. The complaint further alleges that, following 
the filing of a grievance under the o^ncy grievance procedure by four 
unsuccessful applicants for the vacancy, Eespondent denied the griev^ 
anta their request for a hearing*

The Complainant is the exclusive representative of a unit of approxi­
mately USO employees of Respondent.

Investigation dlsclosos that after two announcements were made for the 
filling of a flifî t engineer vacancy at Anny Aviation Support facility 
No. 1, Montgomery, Alabama, Respondent selected a candidate to fill 
the position on April 20, 1975-

On April 29, 197$» four unsuccessful applioanta for that position 
filed a grievance under the agency grievance procedure. The appli­
cants, in their written grievance, requested "a hearing in the manner 
in which selection was made to fill the vacancy of Announcement No. 
75-i4$*” Respondent rejected the grievance on Juno 5t "1975- The 
rejection of the grievance constituted a rejection of the request for 
a hearing.

Respondent’s rejection of the grievance vas based on three considers^ 
tions: (l) that the i>oBitlon of flight engineer was properly filled 
with an applicant as well or better qualified than the grievantsj
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(2) the grievant-applicants wero conaidored 'boforo eeleotion of an ap- 
plioant from a certificate of eligibles and; (3) the non-seloctloa of 
candidates is not a grieval^e matter.

Complainant hae sa\)mitted no evidence that the eotahliahed suAecxion 
criteria vra.a ohan^d ijpi the selection of the flight enginoer 'moancy.
The investigation discloses that the pi'ovisions of the merit promotion 
plan were utilized in the selection prooooo. There la no 
that personnel, policies or practices were changed as a result of tho 
Respondent's selection of the candidate to fill the vacancy.

In the absence of evidence that Respondent unilaterally altered the 
established selection criteria in filling the Job vacancy, I find that 
Compl£iinant failed to satisfy the burden of proof required by the 
regulations. 1/

Vith respect to Respondent's denial of the hearing request, the denial 
of that request is implicit in the denial of the grievance. Rejection 
of the grievance on its merits carries with it a rejection of the 
request for a hearing. The grievants are not entitled to a hearinflr 
as a matter of ri^t under the Bzecutive Order.

As the grievance arose under the agency grievance procedure, even if 
Respondent improperly failed to apply the provisions of its own griev­
ance procedure, such a failure, standing alone, would not constitute 
interference with employee rights, assured by the Order, and is there­
fore not violative of Section 19(a)(1) of the Order. 2/

Moreover, even thou^ the issues in both the grievance and the complaint 
are not precisely defined but are sketchily drawn, I find that "the 
fundamental Issues in the con^plaint were raised in the April 29, 1973i 
grievance. The grievance cites the "manner in which selection" was 
made to fill the vacancy. The complaint alleges, as an unfair labor 
practice, the change in "method and criteria used in Job selection."
The Issues in both axe sufficiently alike to concliide that Section 
19(d) bars consideration of the issue under Section 19- -2/

I am, therefore, diemissing the complaint in its entirety.

2/ Section 203.6(0) of the rogulationo provide, in relevBnt part:
Tlie Complainant slmll bear the burden of proof at all stages of 
the proceeding regarding matters alleged in the coniplalnt. . .

tJ  OffioQ of Economic Opportimity, Re/yion V, Chicaj?o, Illinoig. A/SIHR 
No. 33U; Naval Stlition, San Dlefro/California. A/SKffi No. U^2.

j/ Section 19(d) provides, in pertinent part: Issues which can be 
raised under a grievance procedure may, in the discretion of the 
aggrieved party, be raised under that procedure of the conqplalnt 
prooed'Are of this seotion« but not under both procedure s.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this aotion by filing a request for review vith the 
Assistant Seoretary and serving a copy upon this office and all other 
partiee. A atatement of service should aocon^any the request for rsvleir*

Such request must contain a complete statement setting forth the faots 
and reasons upon which it is based and must be received by tho Assistant 
Secretary for Labor^Management Relatione, U. S. Department of Labor, 
Washington, D. C. 20216, not later than the olose of business May 20,
1976.

Sincerely,

Regional Administrator 
Labox^-Msnagement Servloes
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8-13-76

U.S. DEPARTMEN 1 OF LABOR
O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. D.C. 20210

763
Mr. Pete Evans 
National Representative 
American Federation of Government 

Employees 
4347 South Hampton Road - Suite 110 
Dallas, Texas 75237

Re: Texas Air National Guard 

Dallas, Texas 

Case No. 63-6060(CA)

Dear Mr. Evans:

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator's dismissal of the complaint 
in the subject case, which alleges a violation of Section 19(a)(1),
(2), (3), (5) and (6) of Executive Order 11491, as amended.

In agreement with the Regional Administrator, I find that a 
reasonable basis has not been established for the complaint and 
consequently further proceedings in this matter are unwarranted.
In reaching this disposition, I find, in agreement with the 
Regional Administrator, that the efficiency board proceedings did 
not constitute a "formal discussion" within the meaning of Section 
10(e) of the Order and, consequently, the Complainant had no right 
to be represented, or to have access to the transcript of that pro­
ceeding. I also conclude that, under the particular circumstances 
herein, the Department of the Air Force was not a proper Respondent 
since no bargaining relationship with the Complainant or specific 
involvement by the Air Force in this proceeding has been shown.

Accordingly, and noting the absence of any evidence of 

discrim i n a t i o n  based on union considerations or improper assistance 

of a labor organization, your request for review, seeking reversal of 

the R e g ional A d m i n s i t r a t o r 's dismissal ol '̂ e complaint, is denied.

Sincerely,

816-374'5131

March 19, 1976

O ffice  nf 
T h a  R eg io n al A d m in is tra to r

Kansas City. Missouri 64106

in reply refer to: 63-6060(CA) 
Defense/Air Force, VJashington, 
■D. C., Texas Air National Guard 
Council of AFGE Locals (TANG)

f

/  ' I f

\

%

""z U"- 1i,
J

Mr. Pete Evans, National Representative 
American Federation of Government Employees 
4347 South Hampton Road, Suite 110 
Dallas, Texas 75237

Dear Mr. Evans:

Certified Mail jSf 202000

The above-captioned case alleging violations of Section 19(a) of Executive 
Order 11491, as amended, has been investigated and considered carefully.
It does not appear that further proceedings are warranted, since no reasonable 
basis for the complaint has been established.

The ccrr.plainC alleged essentially that the Agency violated Sections 19(a)(1),
(2), (3), (5), and (6) of Executive Order 11491, as amended, by improperly 
inquiring into internal union affairs, by reviling and demeaning union members 
and officers, and by denying the exclusive representative the opportunity to 
be represented in the closed hearing where the alleged improper conduct took 
place.

You requested that the transcript of the hearing be furnished by the 
Respondent because you believed that record contained evidence which would 
confirm your allegations. In camera examination of the entire record by 
Labor-Management Services Administration staff has been accomplished. Due to 
invasion of privacy issues raised by Respondent, the documents supplied by 
Respondent will not be released to other parties.

Respondent asserts, that the Efficioncy Board Proceedings which took place 
Dcceiiibcr 12, 1974 and December 13, 1974 at Carswell Air Force Dase, Texas, did 
not constitute "formal discussion" v;ithin the meaning of Section 10(e) of the 
Older. Because there was no discussion of grievances, or personnel policies 
or practices or working conditions of unit employees, the exclusive 
representative was not entitled to the opportunity to be present.

Respondent :isserts that no matters alleged in you complaint may be construed 
as a violation of Section 19(a)(2), or Section 19(a)(3), or Section 19(a)(5).

Bernard E. DeLury 

Assistant Secretary of Labor

Attach m e n t
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The investigation, particularly in camora review of the hearing transcript, 
revealed that the proceeding in question was for the sole purpose of 
determining whether a General Officer in the Texas Air National Guard should 
be retained or discharged. The entire proceeding was closed to the public.
No audience was allowed and all witnesses were sequestered. The conduct of 
the proceeding and of the participants could not reasonably be expected to 
become public knowledge.

I find, in assessing the available evidence, nothing which would establish a 
bargaining relation between the TANG council of AFGE Locals and the Department 
of the Air Force, nor with the Tactical Air Command, which convened the 
proceeding. I find no evidence of any obligation to negotiate, or that such 
obligation has been ignored in violation of Section 19(a)(6). The available 
evidence contains no support for your complaint that the TANG Council does not 
continue to enjoy the appropriate recognition accorded it in 1971.

I find no evidence of any attempt by agency management to sponsor, control, or 
otherwise improperly assist any labor organization.

There is no evidence that any discrimination with regard to hiring, tenure, 
promotion, or any other condition of employment has occurred or that unit 
employees have been encouraged or discouraged thereby with regard to union 
membership.

I find that the hearing in question was a close, personal, private, military 
matter, in no way related to the "formal discussion" envisioned by the framers 
of Section 10(e) of the Order. I find no obligation for the BOARD, which was 
not a party to an exclusive bargaining relationship to permit the American 
Federation of Government Employees to be represented. I find no evidence of 
any improper inquiry into internal union affairs. You have offered no 
evidence that the manner of address or choice of characterization of union 
members and representatives, during closed, private proceedings could reasonably 
be expected to become public knowledge to the detriment of the bargaining 
relation. You have supplied no evidence that when union officials chose to 
publicize their treatment, it in fact, had the effect of interference, 
restraint, or coercion of unit employees in the exercise of their rights under 
the Order, nor that it would inherently tend to do so.

Section 203.6(e) of the Regulations of the Assistant Secretary provides that a 
complainant shall bear the burden of proof at all stages of these proceedings. 
Due to the lack of evidence cited above, I find no reasonable basis for the 
complaint. I, therefore, dismiss the complaint in its entirety.

c
Pursuant to Section 203.8(e) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant

SecLetary and serving a copy upon this office and the Respondent, 
of service should accon^any the request for review.

A statement

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistait Secretary 
for Labor-Management Relations, U. S. Department of Labor, Attention:
Office of Federal Labor Management Relations, 200 Constitution, N. W., 
Washington, D. C. 20210, not later than close of business April 9, 1976.

Sincerely yours.

Cullen P. Keough 
Regional Administrator 
Labor-Management Services
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O ffice  o f  t h e  A ssista n t S e c r e ta r y  
WASHINGTON

U.S. DEPARTMENT OF LABOR

8-24-76

John Helm, Esq.
National Federation of 

Federal Employees 
1016 16th Street, N. W. 
Washington, D. C. 20036

Dear Mr. Helm:

764

Re; Veterans Administration Hospital 
Northport, New York 
Case No. 30-6573(GA)

I have considered carefully your request for review 
seeking reversal of the Regional Administrator*s dismissal 
of the complaint, which alleges violations of Section 19(a)
(1 ) and (6 ) of Executive Order IIU9I, as amended.

It is concluded that, under all of the. circumstances 
herein, a reasonable "basis for the Section 19(a)(1) and (6 ) 
allegations in the subject complaint was established. 
Accordingly, your request for review, seeking reversal of 
the Regional Administrator's dismissal of the complaint in 
this matter, is granted, and the instant case is hereby 
remanded to the Regional Administratpr, who is directed, 
absent settlement, to issue a notice of heatring.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

BEFORE TH E ASSISTA NT SECRETARY F O ^  LA BO R -M A N A G E M E N T R E LA TIO N S  

NEW  YORK R E G |6 n A L O FFIC E

Suite ''3515 
1515 Bfoadway 

New York, New York IOO36

April 16, 1976 In reply refer to Case No. 30-^573(CA)

John P. Helm, Esq.
Staff Attorney
National Federation of Federal Bnployees 
1737 H Street, N.W.
Washington, D.C. 20006

Re: Veterans Administration Hospital 
Northport, New York

Dear Mr. Helm;

The above captioned case alleging a violation of Section 19 of 
Executive Order 11U91> as amended, has been investigated and 
considered carefully.

It does not appear that further proceedings are warranted inasnruch 
as a reasonable basis for the con5)laLLnt has not been established.

You contend that Respondent *s representative violated Sections 
19(a)(1) and (6) of the Order when it issued a memorandum on 
July 3 0» 1975» notifying certain of its employees that their work­
week would be changed from UO hours to 60 hours effective Septem­
ber lUt 1915• In respect, you contend that Respondent's 
action was contrary to the intent of the basic Agreement and, in 
addition, such change had been planned without the necessary nego­
tiation concerning the procedures to be followed in implementing 
the change and the impact which the change would have upon the 
working conditxons of the affected en5)loyees.

Undisputed evidence shows the following chronology of events:

1. On July 3» 1975 > representatives of Respondent 
met with Mr. K. Vender Hulls, Vice-President 
of Local 387* NFFE, to discuss Respondent's 
proposal to change the workweek for fire­
fighters from a 1|0 hour workweek to a 60 hour 
workweek.
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John P. Helm, Esq.
Staff Attorney, NFFE Case No. 30-6^73(CA)

2. On July 7, 1975» Respondent’s Assistant 
Hospital Director issued a memorandum
to the Cliief, Personnel Service, in which 
it was stated that the parties at the 
July 3» 1975 meeting were in agreement 
that the 60 hour workweek would be advanta­
geous hoth to management and the employees •2/

3 . On July 9» 19 75» Respondent’s Chief of the 
Protective Section issued a memorandum to the 
affected firefighters informing them that 
they would he scheduled on a 60 hour workweek 
beginning September 7» 1975*

On July 11*, 1975 > Complainant solicited the 
views of the firefighters concerning Res­
pondent's proposal to change the workweek.^

5 . On July 28, 197$, representatives of Respon­
dent and Compladnant met and briefly dis­
cussed the July 7» 1975 memorandum of the 
Assistant Hospital Director. During this 
meeting, Complainant's representatives 
informed Respondent that the affected em­
ployees objected to the proposed change be­
cause of the adverse affect it would have on 
the hours of work, salary benefits and em­
ployee morale.

1/  According to Complainant, no agreement had been reached concerning 
the proposal since its representative had not discussed the pro­
posal with the employees affected.

^  The complaint was filed by the National Federation of Federal Employees 
and although it was intended as a complaint on behalf of Local 3^7 
NFFE, the complaint form, inadvertently, fails to list the local as 
the party filing; the complaint. Nevertheless, the omission is not fa­
tal and I am treating the complaint as hiaving been filed on belialf of 
Local 387. Hence, the term "complainant" when used refers to Local 
387 NFFE.

-  2 -
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John P. Helm, Esq.
Staff Attorney, NFFE Case Ho. 30-6^73(CA)

6. On July 30i 1975. Respondent issued a 
memorandum announcing the change and 
stating it would become efective 
September lU, 1975* A copy of the 
memorandum was given to Mr. Vender Hulls.

7 . On August 6, 19 75» Complainant filed the 
pre-complaint charge alleging Respondent 
had violated Sections 19(a)(1) and (6) 
of the Order by the issuance of the 
July 30, 1975 memorandum which changed 
the firefighting staffing pattern.

8. On Au{]:nst 27, 1975 > representatives of 
Respondent and Complainant met to discuss 
the 60 hour v/orkweek and its impact. 
Respondent changed the implementation 
date from September lU, 1975 to October 1,
1975 a-s a result of this meeting and 
agreed to furnish certain information 
concerning the impact of the change on 
pay, eating facilities, sleeping facili­
ties and the staffing pattern.

9. On September I6, 1975» Respondent met 
with representatives of Complainant and 
furnished, in writing, information con­
cerning the impact of the change. Com­
plainant’s representatives maintained 
their objections to the change and ex­
plained the reasons for their objections.

10. On September 19, 1975? the complaint was 
filed.

11. On September 22, 1975? Respondent’s Chief 
Engineer issued a memorandum announcing 
that the change would not be implemented 
\mtil January U, 1976, in order that more 
favorable compensation could immediately 
be paid under the Fair Labor Standards Act.

- 3 -



John P. Helm, Esq.
Staff Attorney. Case Ho. 30-6^73(CA)

John P. Helm, Esq.
Staff Attorney, NFFE Case No. 30-6^73(CA)

According to Complainant, Respondent per Articles 6, 7, 15 and 31 
of the Agreement must negotiate concerning the change in the tour 
of duty as well as the procedures to be utilized in implementing 
the change and the impact of the change upon employees. Respondent 
contends that the decision to change the tour of duty is a management 
right and is not subject to negotiation nor is it contrary to the 
Agreement.

Pertinent provisions of the Agreement are as follows:

ARTICLE 6 - MUTUAL RIGHTS AND OBLIGATIONS

1. The Hospital and the Local, on behalf of the employees it repre­
sents, accept responsibility to abide by all of the provisions set 
forth in this agreement. The Hospital and the Local shall not change 
the conditions set forth in this agreement and amendments excepx by the 
methods provided herein, or as required by law or regulation.

U. Nothing in this agreement shall restrict the VA in exercising the 
right, in accordance with applicable laws and regulations, to: direct 
employees of the VA; hire, promote, transfer, assign, and retain em­
ployees in positions within the VA, and to suspend, demote, discharge, 
or take other disciplinary action against employees; relieve employees 
from duties because of lack of work or for other legitimate reasons; 
maintain the efficiency of the Government operations entrusted to the 
VA; determine the methods, means, and personnel by which such operations 
are to be conducted; and take whatever action may be necessary to carry 
out the niission of the VA in situations of emergency.
• • • •

ARTICLE 7 - SUBJECT AREAS OF NEGOTIATION

1. Appropriate subjects for consultation and/or negotiation are, but 
are not limited to: work environment, supervisor-employee relations, 
leave scheduling, holidy work scheduling, grievance procedures inclu­
ding arbitration as defined in Executive Order 111+91, promotion pro­
gram, safety, health, and welfare of employees, training, labor- 
management relations, orderly procedures of appeals in adverse actions, 
and other matters consistent with tl\e provisions of Executive Order 
11U9 1> a-s ajuended, and within the administrative authority of the 
Hospital Director.

2. The parties recognize that the obligation to meet and confer 
does not include matters with respect to the mission of the VA, i.ts 
budget; its organization, the number of employees and the numbers, 
types, and grades of positions or employees assigned to an organiza­
tional unit, work project or tour of duty; the technology of per­
forming its work; or its internal security practices. However, 
this does not preclude the parties from consulting and negotiating 
agreements providing appropriate arrangements for employees adverse­
ly affected by the impact of realignment of work forces or technolo­
gical change.

ARTICLE 15 - CHANGES IN PERSONNEL POLICIES AND PROCEDURES

1. The Hospital a^rrees to provide an opportunity to the Local to 
coicment on the formulation and implementation of Hospital policies 
and procedures affecting members of the unit.

ARTICLE 31 - WORK SCHEDULES - TOURS OF DUTY

1. Each employee will be assigned a given tour of duty; however, 
management reserves the right to reassign any employee to a different 
tour of duty as required to meet the needs of the Hospital.

2. The Hospital agrees to consider the Local proposal for a change 
in a tour of duty for the work group v/hen the Local indicates that 
such a chajige is desired by a majority of the employees concerned.
It is understood by both parties that any proposed change in tours of 
duty shall not interfere with the operation of the Hospital and the 
department conceiTied.

3 . New schedules involving days off and change in tour of duty shall 
be posted not less than two (2) calendar weeks in advance.

U- The Hospital will schedule employees to provide for a break of 
tv;o work tours after completion of a regular eight hour tour of duty, 
except in case of emergency or schedule change as outlined in Section 
1 .

5 . Where permanent tours of duty are in effect and a vacancy occurs 
within the unit, qualifications and performance evaluations being 
equal, the senior employee in the unit requesting a change shall re­
ceive preference in the selection of the shift.

- h -
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John P. Helm, Esq.
Staff Attorney. NFFE Case No. 30-6^73(CA)

John P. Helm, Esq.
Staff Attorney, NFtlS Case No. 30-6^73(CA)

According to Complainant, Article 31 of the Agreement, paragraph U* 
is clear and unambiguous in setting forth an eight hour tour of duty 
and there is no clause in the Agreement which would indicate any­
thing other than a kO hour work week. Although Respondent could 
assign a firefighter from one of the permanent 8 hour tours of duty, 
no other interpretation was intended, according to Complainant. 
Respondent maintains that nothing in Article 31 o t any other Article 
of the Agreement establishes a UO hour work week as a result of nego­
tiations or in any way demonstrates that this was intended by the 
pEurbies.

One of the basic issues in the instant complaint is whether the deci­
sion to change the tour of duty constitutes a matter falling within 
the ambit of Section 11(a) of the Order or within the ambit of Sec­
tion 11(b) of the Order and if the latter, whether Respondent by vir­
tue of Article 31 and other Articles of the Agreement 'has waived its 
r i ^ t  to exclude it from negotiation.

There is no dispute among the parties that the 8 hour a day, UO hour 
workweek was an established condition of employment prior to the 
granting of exclusive recognition to the Complainant, nor is there 
any dispute that employees were assigned to one of three daily 8 
hour shifts to provide round-the-clock service. In Plum Island 
Animal Disease Laboratory, Department of Agriculture, Greenport, New 
York, FLRC No. 71A-11, Volume 11, dated July lU, 1971, the Council 
stated; "... the establishment or change of tours of duty was inten­
ded to be excluded from the obligation to bargain under Section
11(b).-- Further, the specific right of an agency to determine the
"niimbers, types and grades of position or employees" assigned to a 
shift or tour of duty, as provided in Section 11(b), obviously sub­
sumes the agency's right to fix or change the number and duration of 
those shifts or tours...".

The Council’s position with respect to changes in tours of duty (basic 
workweek and hours of duty) is clearly set forth in the Animal and 
Plant Health Inspection Service case, FLRC No. 73A-36,-2/ wherein the

See American Federation of Government Employees, National Joint 
Council of Food Inspection Locals and Office of the Administrator, 
Animal and Plant Health Inspection Service, U.S. Department of 
Apiculture. FLRC No. 73A-36, Volume 73» dated June 27, 1975-

-  6 -

Council stated: "A proposal relating to the basic workweek and 
hours of duty of employees is not excepted from an agency's bar­
gaining obligation under Section 11(b) unless, based on the special 
circumstances of a particular case, the proposal is integrally re­
lated to and consequently determinative of the staffing pattern of 
the agency, i.e., the numbers, types and grades of position or em­
ployees assigned to an organizational unit, work project or tours 
of duty of an Agency".

In the instant case, the employees assigned to the new tour of duty 
would remain the same as will their job descriptions; however, the 
8 hour around-the=clock shifts would be eliminated by the change in 
the tour of duty, the duration of the work week would change and 
the number of employees assigned to a tour of duty would change.
In this respect, the evidence shows that a tour of duty would con­
sist of two consecutive 2l| hour periods plus a consecutive 12 hour 
period. To require bargaining on Respondent's decision to change 
the tour of duty would require bargaining over the elimination of 
shifts and the reassignment of employees to new shifts, both of 
which v/ould involve the number of employees assigned to a particular 
tour of duty.

Accordingly, I conclude that Respondent's decision to implement the 
change falls within the ambit of Section 11(b) of the Order and, 
hence, is excluded from negotiations unless Respondent chooses to 
negotiate its decision.

With respect to Respondent's waiver of its Section 11(b) rights, I 
am convinced, after a careful reading of the Agreement, that Respon­
dent has not waived such right. Although Article 31 is entitled 
"Work Schedules - Tours of Duty", no evidence has been adduced that 
the language contained therein was intended to limit Respondent's 
right to establish or change a, tour of duty. The language contained 
therein is nothing more than a delineation of certain procedures to 
be followed, none of which infringe upon Respondent's Section 11(b) 
rights. Nor do I find that the language contained in Articles 6,
7 and 15, or any other Articles of the Agreement infringe upon Res­
pondent's Section 11(b) rights insofar as they relate to changing 
or establishing tours of duty. Moreover, Article 7, Section 2, 
clearly excludes from the subject area of negotiations the matters 
specifically enumerated in Section 11(b) of the Order.

Accordingly, I conclude that Respondent has not exercised its right 
to negotiate Section 11(b) matters insofar as they relate to

- 7 -
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John P. Helm, Esq.
Staff Attomey, NFFE Case No. 30-6^73(CA)

John P. helm, Esq.
Staff Attorney, NFFE Case No. 30-6^73(CA)

establishing or changing tours of duty and, hence, did not violate 
the Order by issuing the memorandum of July 30» 1975-

Notwithstanding the above, Respondent was obligated to bargain with 
respect to the procedures it intended to utilize in implementing its 
decision and the impact of its decision upon employees to the extent 
consonant with applicable laws and regulations. Evidence adduced 
discloses that Respondent met any obligation it had in this respect 
and contrary to Complainant's contentions, I find no evidence that 
Respondent was unwilling to bargain in this respect, nor do I find 
any evidence that Respondent approached discussions with a closed 
mind. Moreover, no evidence has been adduced that Complainant ever 
requested to b?trgain over procedures to be utilized or the impact 
upon the employees prior to the filing of the charge. Rather, the 
evidence discloses that Complainant objected to Respondent's decision 
and sought certain information concerning the procedures to be uti­
lized and the impact .li/

A study of the sequence of events shows that there were several 
meeting between representatives of Respondent and Complainant subse­
quent to the July 3, 1975 meeting. Respondent, as a result of these 
meetings, furnished written information on the impace of the change 
and postponed the implementation date on three separate occasions. 
Accordingly, I find that Respondent afforded Complainant ample oppor­
tunity to meet and confer concerning the change and/or to request 
bargaining prior to implementation.

Having concluded that Respondent has not violated Sections 19(a)(1) 
and (6) of the Order, I am dismissing the complaint.

Pursuant to Section 203.8(c) of the Regulations bf the Assistant 
Secretary, you may appeal this action by filing a request for re­
view with the Assistant Secretary and serving a copy upon this of­
fice and the Respondent. A statement of service should acconqpany 
the request for review.

Such request must contain a con5)lete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, ATT; Office 
of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216, not later than the close of business 
May 3, 1976.

Sincerely yours,

i L ^ o l ____
BENJAMIN B. NAUMOFP 
Regional Administrator 
New York Region

Although Complainant was afforded an opportunity to submit signed 
statements from Mr. K. Vonder Hulls, Vice-President and Mr. Frank 
Longobucco, concerning the sequence of events and requests to 
negotiate, no such statements were submitted by either individual.

-  8 -
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Mr. Herbert V. Scott 
President, Local 1085 
Anerican Federation of Coveroraent 

rmployees* AFL-CIO 
3913 Ohio Street 
San Diego, California 9210A

Re; Navy, Marine Corps Recruit Depot 
San Diego, California;
TJavy, TTaval Air Systems Cotmnand, 
NAS North Island; and
TTaw. VJS north Island___________
Case Nos. 72-6050, 72-6051 and 72-6052

Dear Mr. Scott:

This l8 to cotmecclon with your request for review seektog reversal 
of the Regional Administrator*8 rnnsoltdated Keport and r i n d l n g s ^  
Petitions for Amendment of Certification and RecoKnltlon in the subject 

case.

I find that your re<iueBt for review is proceJurally defective since 
it was filed untimely. In this regard, it was noted that 
Administrator issued his Consolidated Report and FlndlnRS in the instant 
case on July 28, 1976. As you wero advised therein, a request for ^evlw 
of that Consolidated Report and rindlnga had to be received by 
and Secretary not later than close of business August 1^, 1976. Your 
request for review oostnarkcd August 16, 1976, was received by th. Ass 
and Secretary subsequent to that date.

Accordingly, since your request for review was filed untimely, the 
oerlts of the subject case have not been considered, and your request 
for review, seeking reversal of the Regional Administrator’s Conaolldated 

Report and Findlnss Is denied.

Sincerely,

Bernard F>. DeLory 
Assistant Secretary of Labor

Attachment

UNITED STATES DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

NAVY
MARINE CORPS RECRUIT DEPOT 
SAN DIEGO, CALIFORNIA

-ACTIVITY

-AND- 

AFGE, LOCAL 1085
-PETITIONER

NAVY
NAVAL AIR SYSTEMS COMMAND
NAS, NORTH ISLAND -ACTIVITY

-AND- 

AFGE, LOCAL 1085

NAVY
NAS, NORTH ISLAND 

-AND- 

AFGE, LOCAL 1085

-PETITIONER

-ACTIVITY

-PETITIONER

CASE NO. 72-6050

CASE NO. 72-6051

CASE NO. 72-6052

CONSOLIDATED REPORT AND FINDINGS 

ON

PETITIONS FOR AMENDMENT 

OF

CERTIFICATION AND RECOGNITION

Upon petitions for amendment of certification filed in accordance with Section 
202.2(c) of the Regulations of the Assistant Secretary, the undersigned, after 
posting of Notices of Petition, has completed his investigation and finds as 
follows: i./

1_/ Notices of Petition were posted May 12, 1976. On July 9, 1976, a member of 
Petitioner telephonically informed the Area Office of certain alleged irregular­
ities with regard to the notices sent to the members as well as the April 9, 1976, 
meeting. These allegations were repeated in a letter from this individual re­
ceived in the Area Office July 27, 1976. In view of the disposition of these 
petitions as set forth below, and since these allegations were not raised within 
10 days of the posting of the Notices of Petition, an investigation has not been 
made of these alleged irregularities since the undersigned concludes, and hereby 
finds, that the raising of said allegations is untimely.
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A Certification of Representative was issued on June 21, 1971, Case No. 72-24A5 
(RO) certifying the American Federation of Government Employees, AFL-CIO, Local 
1085 as the exclusive representative of:

Included: All civil service general schedule and wage board civilian employees 
of the Marine Corps Recruit Depot, San Diego, California.

Excluded: Managers, supervisors, professional employees, persons performing 
Federal personnel work in other than a purely clerical capacity, 
all fire protection personnel, guards and temporary (limited time) 
employees.

A Certification of Representative was issued March 3, 1971, Case No. 72-1989 cer­
tifying the American Federation of Government Employees, Local 1085 as the exclu­
sive representative of:

Included: All non-professional employees of the Naval Air Systems Command, 
Representative Pacific, located at the Naval Air Station, North 
Island and Naval Air Station, Miramar.

Excluded: All professional employees, management officials, employees engaged 
in Federal personnel work in other than a purely clerical capacity, 
supervisors, and guards as defined in Executive Order 11A91.

On July 3, 1969, under Executive Order 10988, as amended, American Federation of 
Government Employees, Local 1085 was recognized as the representative of a unit 
of:

A second notice was enclosed in the March 22, 1976, mailing which stated in per­
tinent part:

"This is to inform you of an election to be held at Local 1085 *s next regular 
meeting on April 13, 1976, 7:30 p.m., 3913 Ohio St., Suite 201, San Diego, Ca., 
92104.

"The election will be by secret ballot to decide for or against consolidation 
and change of representation, of existing exclusive units of Local ^1085, as 
discussed in special meeting, April 9, 1976, 7:30 p.m., 3913 Ohio St*, Suite 
201, San Diego, Ca., 9210A."

The minutes of the April 9, 1976, meeting, as prepared by Petitioner’s Secretary, 
reflect that the " « . . subject for discussion at the Special Meeting was the 
consolidation of Local 1085 with the interdepartmental Local 2135."

The minutes disclose that AFGE National Representative Molina made the following 
assertions:

"1. The cost for the small local to be represented is becoming greater all
the time but consolidation must be by choice of the small locals.

A. Resources. Large locals have the money and people with the ability to 
handle the problems . . .

Included: All non-supervisory trades and labor Civil Service personnel at 
the Naval Air Station, North Island.

Excluded: Those included in other specialized units having exclusive recog­
nition.

The Petitioner proposes to amend the certifications in each case by changing the 
name of the exclusive representative at each Activity to the American Federation 
of Government Employees, Inter-Departmental Local 2135, pursuant to an asserted 
merger of Local 1085 with Local 2135 by a secret ballot election. No objections 
have been filed by any of the Activities involved, or by any other party or 
individual.

The investigation discloses that, on March 22, 1976, Petitioner sent by regular 
mail to each of its members a notice of special meeting to be held on April 9,
1976, concerning the following matters:

"The subject for discussion at this ’special meeting* will be, whether or not 
the Naval Air Local #1085 Wage Board and Inter-Departmental Local //2135, Gen­
eral Schedule employees should consolidate.

"Further discussion will be held concerning the change of representation of 
the United States Marine Corps, Recruit Depot unit and the United States 
Naval Air Systems Command unit."

-2 -

Each small local in the area has a different contract. Some portions of 
the contract is (sic) good and will be incorporated into the new contract 
after consolidation."

The minutes indicate that a member then asked Molina questions concerning the 
size of the membership of Local 2135 and a comparison of the money and assets 
of Local 2135 with Local 1085. This member also inquired as to what effect the 
proposed action would have on the " « . . assets and seniority belonging to the 
members in Local 1085 . . . "  The response, if any, of Molina to these questions 
is not set forth.

The minutes conclude in pertinent part with the report that Molina stated that 
the "Naval Station Local 1211, VA Regional Office, DPSCPAC, (and) Border Cus­
toms " would " . . .  all be in Local 2135 very soon", a statement by a member 
that " . o . Noris has asked if there will be only one contract", and a further 
statement by this employee that all equipment and assets of 1085 would go into 
consolidation with Local 2135 if the merger went through.

Rough draft notes of the April 13, 1976, meeting, as prepared by Petitioner’s 
Secretary, indicate that the regular meeting was suspended in order to " . . .go 
into the election for merge (sic) with 2135." Thereupon, ballots were distributed 
among the attendees with the following result:

"24 members present 
24 members voted 
20 for merge 
4 against merge."

- 3 -
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The ballot used by Petitioner at the April 13, 1976, meeting is reproduced below:

O F F I C I A L  B A L L O T

AFGE LOCAL UNION 1085

^CONSOLIDATION, CHANGE OF 
REPRESENTATION

VOTE IN ONE SQUARE ONLY

FOR AGAINST

PLEASE DO NOT MARK, DEFACE OR LEAVE ANY IDENTIFYING MARKS ON BALLOT 

AFTER VOTING, FOLD BALLOT AND PLACE IN BALLOT BOX

* * *

The Assistant Secretary, in Veterans Administration Hospital, Montrose, New York, 
A/SLMR No. 470, established the following minimum criteria in order to assure 
that an amendment of certification or recognition changing the designation of 
the exclusive representative will accurately reflect the desires of the member­
ship and will establish that no question concerning representation exists:

(1) A proposed change in affiliation should be the subject of a special 
meeting of the members of the incumbent labor organization, called 
for this purpose only, with adequate advance notice given to the 
entire membership.

(2) The meeting should take place at a time and place convenient to all 
members.

(3) Adequate time for discussion of the proposed change should be provided, 
with all members given an opportunity to raise questions within the 
bounds of normal parliamentary procedure.

(4) A vote by the members of the incumbent labor organization on the ques­
tion should be taken by secret ballot, with the ballot clearly stating 
the change proposed and the choices inherent therein.

Although not free of doubt, it is concluded that in the notice given to the mem­
bership of the April 9, 1976, special meeting, the reference to Naval Air Local 
//1085 Wage Board relates to the Naval Air Station unit of non-supervisory trades 
and labor Civil Service personnel while the reference to the Inter-Departmental 
Local ^/2135, General Schedule identifies the Naval Air Station general schedule 
unit as certified in Case No. 72-4872 and amended in Case No. 72-5328. Based 
on this conclusion, the further references to the United States Marine Corps 
Recruit Depot and to the United States Naval Air Systems Command unit would 
encompass each of the units involved in the requested amendment of certifica­
tion or recognition.

In view of the disposition of these petitions as set forth below, the undersigned 
does not make a finding as to the use of the words "consolidate" and "change of 
representation" in the notice.

With respect to the April 9, 1976, special meeting, it is noted that the parti­
cipants considered inter alia the greater financial resources of large local 
organizations, the anticipated replacement of several individual agreements by 
one agreement, and the combining of the assets of the two local organizations.
The minutes of this meeting do not reflect that the participants at any time 
addressed themselves to the action requested in the instant petitions; namely, 
a change of representation from Petitioner to Inter-Departmental Local 2135.
Since it cannot be determined with any degree of certainty that such result was 
implicit in the deliberations of the participants,and in view of the disposition 
made below by the undersigned of these petitions, no finding is made as to 
whether the April 9, 1976, meeting considered the issue of a change of repre­
sentation.

It is the conclusion of the undersigned that the Montrose requirement that the 
ballot "clearly" states the change proposed and the "choices inherent therein" 
was not satisfied* In this regard, it is noted that there is no indication on 
the ballot as to the choice involved in a consolidation involving AFGE Local 
Union 1085.

In addition, the voter is not informed that the proposed change of representa­
tion involves any labor organization other than AFGE Local Union 1085.. It is 
further noted that the words "consolidate" and "change of representation" refer 
to actions taken pursuant to the Regulations of the Assistant Secretary which 
can have different legal results* Thus, by including both phrases on the ballot 
and in the disjunctive, the voters were actually voting on two separate propo­
sitions at the April 13, 1976, meeting.

Accordingly, the undersigned finds that the action taken by tertain of the mem­
bers of Petitioner at the April 13, 1976, meeting does not accurately reflect 
the desires of the membership and, further, that the proposed amendments of 
certification and recognition are not warranted.

Having found that the proposed amendments of certification and recognition are 
not warranted, the parties are advised that, absent the timely filing of a re­
quest for review of this Report and Findings, the undersigned intends to issue 
letters dismissing each of the petitions.

Pursuant to Section 202.4(i) of the Regulations of the Assistant Secretary, a 
party may obtain a review of this finding and contemplated action by filing 
a request for review with the Assistant Secretary for Labor-Management Rela­
tions, Attention: Office of Federal Labor-Management Relations, U. S. Depart­
ment of Labor, 200 Constitution Avenue, N.W., Washington, D. C. 20210. A 
copy of the request for review must be served on the undersigned Regional 
Administrator as well as the other party. A statement of service should accom­
pany the request for review* The request must contain a complete statement 
setting forth the facts and reasons upon which it is based and must be received

-5 -
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by the Assistant Secretary not later than the close of business on August 12, 1976. O fficb  o f  t h e  A ss is ta n t S b c rb ta ry  
W ASHINGTON

U.S. DEPARTMENT OF LABOR

LABOR-MANAGEMENT SERVICES ADMINISTRATION

GORDON M. BYRHOLDT 
Regional Administrator 
San Francisco Region 
9061 Federal Building 
A50 Golden Gate Avenue 
San Francisco, CA 94102

8-26-76

Dated: July 28, 1976

Mr. Gary B. Landsman 
General Attorney 
Office of the Chief Counsel 
United States Customs Service 
1301 Constitution Ave., N.W. 
Room 3305
Washington, D.C. 20229

Dear Mr. Landsman:

766

Re: U.S. Customs Service 
Washington, D.C.
Case No. 22-6810(UC)

- 6-

I have considered carefully your request for review, seeking 
reversal of the Acting Regional Administrator’s Decision and Order 
dated June 18, 1976, and his June 16, 1976 Order Denying Motion To 
Stay Posting of Notice to Employees. I also have considered carefully 
your Alternative Motion For Bifurcated Hearing.

Following the filing of a petition to consolidate existing 
exclusively recognized units by the National Treasury Employees Union, 
the United States Customs Service filed with the Philadelphia Regional 
Administrator a Motion For Stay of Posting and a Motion To Dismiss 
Petition. The Motion to Dismiss was based upon the assertion that the 
Petitioner, the National Treasury Employees Union, lacked standing to 
file the subject petition. The Acting Regional Administrator determined 
that the question of the Petitioner’s standing herein would be considered, 
together with the other issues raised by the petition, in a hearing to 
be directed upon conclusion of the prescribed posting period.

First, with regard to your "renewed” Motion To Stay Posting of the 
notice, it should be noted that there is no appeal right from the deci­
sion to post notices to employees, as pointed out to yc- by the Acting 
Regional Administrator. Accordingly, I hereby deny your renewed motion. 
See Report on a Ruling No. 29, copy attached.

You cite as authority for the filing of your request for review in 
this matter. Section 202.2(h)(6) and 202.6(d) of the Assistant Secretary's 
Regulations. I find, however, that no basis exists under the Regulations 
for the filing of a request for review under the circumstances herein, 
where review is sought of a Regional Administrator’s denial of a motion 
to dismiss a petition. Thus, while Section 202.2(h)(6) of the Assistant 
Secretary’s Regulations provides for the filing of a request for review 
of a report and findings with respect to a petition to consolidate.
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that Section of the Regulations also states, "Provided however. That where 
the Regional Administrator . . . determines . . .  to issue a notice of 
hearing, no such report and findings need be issued and such action shall 
not be subject to review by the Assistant Secretary."

Similarly, Section 202.6(d) of the Assistant Secretary’s Regulations 
provides for a request for review only in situations involving the dismis­
sal of a petition or the denial of an intervention. See also, in this re­
gard, Report on a Ruling No. 8, copy attached, which states that no pro­
vision is made for the filing of a request for review of a Regional Admin­
istrator's action in denying a motion to dismiss a petition.

Accordingly, your request for review seeking reversal of the Acting 
Regional Administrator's denial of your Motion to Dismiss is denied. 
Moreover, under the circumstances herein, I find that insufficient justi­
fication exists to support your alternative request that a bifurcated 
hearing be held in this matter. Accordingly, your motion for a bifurcated 
hearing also is denied.

Sincerely,

- 2 -

U.S. CUSTOMS SERVICE

Activity

UNITED STATES'DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LAB0R-M;\NAGEMENT RELATIONS

and

NATIONAL TREASURY' EMPLOYEES UNION 

Petitioner

Case No. 22-6810(UC)

DECISION AND ORDER

Bernard E. DeLury 
Assistant Secretary of Labor

Attachments

The United States Customs Service has moved for the dismissal 
of the petition on tv/o basis: first, that Section 202.2(h)(3) has 
not been complied with since there are several procedural defects 
in the documents submitted by the National Treasury Employees Union; 
and second, that the Petitioner lacks standing under Section 202.1(f) 
to file in its own name and in its own behalf said petition. The 
Activity argues that although the NTEU holds recognition in its own 
name for several of the units sought to be consolidated, NTEU Chapter 
101 holds a certification in its name for one or more of the units 
covered by the petition. The Activity asserts that the Regulations, 
Report and Recommendation of the Federal Labor Relations Council (FLRC) 
and the amended Order dictate that only labor organizations holding 
recognition or certification may petition to have their certified 
or recognized units consolidated and since there is no evidence that 
Chapter 101 has joined in the undertaking, the petition should be 
dismissed.

The Petitioner argues as to the alleged procedural defects, 
that taking the petition as a whole, including all attachments, 
there is substantial compliance with the regulations; v/ith respect 
to the capacity of NTEU to file, that the Activity misreads the law 
and that it is the proper party to file the petition.

In my opinion, the defects in the petition are technical in 
nature and have not prejudiced any of the rights of the parties.
With respect to the authority or propriety of the NTEU to file the 
petition, I am not prepared to go behind the representation of the 
NTEU that it has the authority to file. The legal questions as to

Attachment 1
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Page 2*
22-6810(UC)

the propriety or authority of NTEU to file may be taken up and 
heard together with other issues the parties may raise in a 
hearing to be directed upon conclusion of the posting period.

IT IS HEREBY ORDER£D, that the motion be, and it hereby is,

DENIED.

: z
Frank P. Wil lette. Acting RegiActing Regional Administrator

ited: June 18, 1976

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON. D.C. 20210
9-7-76

Mr. Carl P. Maxey
Labor-Managenient Relations Officer
National Aeronautics and Space Administration
Lyndon B. Johnson Space Center
Houston, Texas
Mail Code AH4

767

Re: National Aeronautics and Space 
Administration 

Lyndon B. Johnson Space Center 
Houston, Texas 
Case No. 63-6138(GA)

Dear Mr. Maxey:

I have considered carefully your request for review, seeking reversal 
of the Acting Regional Administrator's Report and Findings on Grievability 
in the above-named case.

The Acting Regional Adminsitrator, in reaching this conclusion that 
the instant matter was grievable, relied, in substantial part, on the word­
ing of Article 29, Section 7, of the parties’ agreement. However, the re­
cord clearly shows that the Activity herein suggested to the Applicant 
(American Federation of Government Employees, Local 2284, AFL-CIO) that it 
would accept a grievance filed under Article 29, Section 7 (a fact the Act­
ing Regional Administrator was not made aware of), but felt the matter not 
grievable under Article 2, the article under which the Applicant was filing. 
The Applicant, however, indicated that it chose to file under Article 2 
only, and I cannot agree that the instant matter is grievable under the pro­
visions of that article. In this regard, the Federal Labor Relations Council 
has recently held that: "Section 12(a) constitutes an obligation in the 
administration of labor agreements to comply with the legal and regulatory 
requirements cited therein and is not an extension of the negotiated griev­
ance procedure to include grievances over all such requirements."
Department of the Air Force, Scott Air Force Base, FLRC No. 75A-101. Under 
these circumstances, I find that the mere inclusion of the exact words of 

. Section 12(a) of the Order in Article 2 of the parties* negotiated agree­
ment, without evidence to show that the parties meant thereby to do more 
than fulfill what was required by the Order, is not sufficient to serve as 
a basis of a grievance under the negotiated agreement.
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Accordingly, your request for review, seeking reversal of the Acting 
Regional Administrator's Report and Findings on Grievabilitv, is granted, 
and the application herein is hereby dismissed.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

UIIITED ' Î EPARTI.ZITT 0? lABOR
BEFORE THE ASSISTAIIT SrlCxRETATxY FOR L^BOR-MAIIAGEMENT RSIATIONS 

KAT;SAS city REGION

NATIONAL AERCI'IAUTICS AIID SPACE ADMINISTRATION, 
LYNDON B. JOHNSON SPACE CENTER,
HOUSTON, TEXAS

Activity/Party to 
Agreement

and

LOCAL 228U, AMERICAN FET-SR/.TION OF GOVERNMENT 
EMPLOYEES, AFL-CIO \]

Applicant

Case No. 63-6138(GA)

REPORT AND FHH^n^GS ON GRIEVABILITY

Upon an Application for Decision on Grievability diQy filed under Section 6(a)(5) 
of E?cecutive Order 11̂ +91 > amended, an investigation of the matter has been 
conducted by the Dallas Area Administrator. Under all of the circumstances, in­
cluding the positions of the parties and the facts revealed by the investigation,
I find and conclude as follows:

On October 6, 19755 the American Federation of Government Employees (AFGE), AFL- 
CIO, filed an Application for Decision on Grievability of a grievance filed under 
the negotiated grievance procedure of an existing agreement. 2/ The grievance 
alleged that the National Aeronautics and Space Administration (llASA), Lyndon B. 
Johnson Space Center, Houston, Texas, denied Ms. Verbly Lee Balinas sp’ecial con-, 
sideration for repronotion as provided for in the Federal Personnel Manual (FPM) 
and the l̂ ASA Merit Promotion Plan.

The Applicant and the Activity are parties to a negotiated agreement effective 
July 10, 1975j for a period of three years, covering units of "(a) All nonsuper- 
visory Wage Grade ejnployees; (b) All nonsupervisory, nonprofessionai Classification 
Act employees located in Houston, Texas, except the Wood and Plastic Model Makers; 
and (c) All nonsupervisory, professional Classification Act employees located in 
Hoviston, Texas.”

On July 15, 1 9 7 5, Ms. Verbly Lee Balinas filed an informal grievance with her 
immediate supervisor, L. G. Williams, alleging that the Activity violated 
Article 2 of the parties* agreement, by its failiire to afford her special con-

ly Hereinafter also referred to as the Union.

2/ On November 3, 1975, the American Federation of Goverrjaent Employees filed a 
Motion to Amend its original Application to show that said Application was filed 
by the National Headquarters of the AFGE on behalf of AFGE Local 226k,
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"^'on Plan. 5v :.:en'.or:ir:::'-Li ci* July ^1, Ferzorjiei Or'fi.cer Jack. R. Li::ter
advised the grievant the--' he >i?/i reviewed the grievance 'id found no violation 
of regulations or  ̂s l i d e s . On July 23, 1975 > Balirias filed t^e
grievance under the second step of the negotiated grievance procedure with' 
Program Manager Glynn S. Luriney who referred the matter to the Activity's 
Deputy Director Sigurd A. Sjoberg. By letter of August 6, 1975, Mr. SJoberg 
rejected the grievance on the basis that it did not come within'the scope of 
the negotiated grievance procedure and designated such decision as a final 
rejection of the grievance.

The provisions of the collective bargaining agreement cited by the Applicant’, 
Article 2 and Article 5, Section 1, are as follows;

ARTICLE 2

RESTRICTIONS OF LAW, REGULATIONS, AND 
EXECUTIVE. ORDER 11^^91, AS AMENDED

It is agreed and understood by the EMPLOYER and the UNION that, 
in the administration of all matters covered by this Agreement, 
officials and employees are governed by. existing or future laws 
and regulations of appropriate authorities, including policies 
set forth in the Federal Personnel Manual; by published NASA 
policies and regulations in existence at the time the Agreement 
vas approved; and b y 'subsequently published NASA policies and 
regulations required by law or by the regulation of appropriate 
authorities, or authorized by the term^ of a controlling agree­
ment at a higher agency level.

ARTICLE 5

RIGHTS OF EMPLOYER

Section 1. The Management officials o'f the EMPLOYER retain the 
right to manage and direct the activities of the Center in accord­
ance with applicable laws and regulations. This shall include, 
but not be limited to, the rights to: a) direct employees; 
b) hire, promote, transfer, assign, and retain employees in posi­
tions vithin the Center; c) suspend, demote, discharge or take 
other disciplinary action against employees; d) relieve employees 
from duties because of lack of work or for other legitimate rea­
sons; e) maintain the efficiency of the Government operations 
entrusted to the Center; f) determine the methods, means, and 
personnel by which such operations are to be conducted; and g) take 
any actions necessary in situtations of emergency to carry out the 
xaission of the Center.

The Activity’s position is that the provisions of Article 2 are required by 
Section 12 of the Order to be incorporated in all negotiated agreements and, 
therefore, were not negotiated bilaterally by the parties. The Activity views 
the provisions of Article 2 as an affirmation of the intent of the parties to 
comply with pertinent laws and regulations as they relate to other matters 
covered by the agreement. It concludes that notwithstanding the reference in

^Article 2 of the negotiatea agreement to, .existing..regulations of appro- 
'priate authorities, including policies set forth in the Federal Personnel 
Manual; by published liASA policies and regulations...," Article 2 may not be 
used as a basis for the filing of a grievance over the interpretation or appli­
cation of promotion procedures contained in the FP2-1 or the IvIASA Merit Promotion 
Plan. In this regard, it is argued that Article 51, Grievance Procediiro, vas 
negotiated prior to the effective date of Executive Order 1103b. 3/ The Activity 
does concede, however, that Article 2 might well be used as an appropriate 
reference if it relates to a question on some substantative provision of the 
agreement.

The position of the Applicant is that the grievance clearly comes within the 
purview of the negotiated grievance procedure. The Union contends that 
Article 2 and Article 5j Section 1, are a part of the contract and must be con­
sidered together with the other provisions of the agreement. It asserts further 
that the fact that Section 12(a) and (b) of the Order require the inclusion of 
language such as that contained in Article 2 and Article 5, Section 1 of the 
agreement does not inake such inclusion any less a part of the contract. It is 
a r ^ e d  that the position advanced by the Activity is in fact an attempt to limit 
unilaterally the scope of the negotiated grievance and arbitration procedure, 
and that such limitation should be properly done through the co3J.ective bargain­
ing process.

In agreement with the Applicant, it is ray view that Article 2 of the parties* 
agreement covers the matter which is the subject of the grievance. I am not 
persuaded by the argument of the Activity that because the inclusion of such 
language is mandated by the Order it may not therefore be used as the basis 
for the filing of a grievance. Had the parties vrished to exclude questions 
arising over the interpretation or application of agency policies or regulations 
from the negotiated grievance procedure, they were free to do so. I find no 
language in the parties' agreement wherein the right to raise such questions in 
the grievance procedure is specifically- or clearly waived. I also find without 
merit the argument of the Activity that as Article 51 was negotiated before the 
effective date of Executive Order II8 3 8, Section I3 of the Order as it formerly 
read should be controlling. The subject agreement was si^^ed by the parties on 
June 3> 1 9 7 5> approximately four months after the President signed Executive 
Order II838 and one month after its’ effective date. In the absence of any 
specific language to the contrary, I frnd that the Order in effect as of May 7,
1 9 7 5 , to be controlling at all times material herein.

Moreo^/er, in reviewing the parties' negotiated agreement I find certain 
lani/uage, not cited specifically by the parties, to be relevant to the question 
raiccd in the Application. That language is contaired in Section 7 of 
Article 2 9 , Reduction in Force, and in pertinent part reads:

^  Executive Order II83S was signed by the President on February 6 , 1975, and 
bcca.T;o eflective on N’jiy 7, 1975. Prior to that time. Section I3 of the Order 
required that a negotiated grievance procedure be limited to grievances over 

nn application of the agreement. Section I3 of the Order,
Executive Order II8 3 8, provides that the coverage and scope of

not negotiated by the parties so long as it does
not oU.crrfiGc conflict with statute or the Order.
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An c:upic:,ci d'r.r.>ZQ.6 ir* :L\5A In a reuuci.ioii in viii be ^iivcn
special ccni>idoraT .v for reprcnoticn to any vc.c£ / for which he 
is qualified and in the area of consideration at his foraer grade 
(or any intervening-grade) before any attempt is mac^e to fill *the 
position by other means.

In my view, under the circumstances herein, the Union's failure to allege speci- 
‘:cally in its grievance that the conduct in question was violative of Article 29^ 
...:wion 7 of the agreement does not render the grievance non-grievable with 

respect to that provision. It is noted that altho\igh the grievance did not 
allege a specific violation of Article 29, Section 7, the wording of the 
grievance was broad enough and sufficiently clear to encompass such provision.

Having considered carefully the Application, the position of the parties, the 
negotiated agreement and all that which is set forth above, it is my view that 
the grievance, i.e.; denial of proper consideration for repromotion subsequent 
to a Reduction-in-Force, raises a question over the interpretation or applica­
tion of the FPM and the NASA Merit Promotion Plan, I.therefore conclude that 
the matter raised in the grievance is one covered under Article 2 of the parties' 
negotiated agreement, Further, I conclude that the matter raised is one covered 
under Article 29, Section 7 of that agreement. Accordingly, I find that the 
grievance is on a matter subject to the grievance procedure contained in the 
parties* existing agreement.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, 
c.n aggrieved party may obtain a review of this action by filing a request for 
review with the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U. S. Department of Labor,
200 Constitution Avenue, N.W., Washington, D. C. 20216. A copy of the request 
rTor review must be served on the undersigned Regional Administrator as well as 
on the other parties. A statement of such service should accompany the request 
for review. The request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of btisiness May 5> 1976.

Pursuant to Section 205.12 of the Assistant Secretarj'’*s Regulations, if a 
request for review, or a request for extension of time in which to file a 
request for review is not filed, the parties shall notif^'’ the Regional 
Administrator for Labor-Management Services, U. S. Department of Labor, in 
writing, at the address shown below, within 20 days of this decision as to 
what steps have been taken to comply here^^ith.

Dated fiat as City, ^i, this ll+th day of April 1976.

R. STOvfk 
Acting Regional Administrator 
U. S. Department of Labor 
Labor-Management Services Administration 
2200 Federal Office Building 
911 Walnut Street 
Kansas City, Missouri 6Ul06

U.S. DEPARTMENT OF LABOR
O ffic b  o f  t h e  A s s i s t a n t  S e c r e t a r y  

WASHINGTON, D.C. 20210

9-8-76

768

Mr. Joseph Girlando 
National Representative 
American Federation of

Government Employees, AFL-CIO 
300 Main Street 
Orange, New Jersey 07050

Re:- Federal Aviation Administration 
National Aviation Facilities 

Experimental Center 
Atlantic City, New Jersey 
Case Nos. 32-3985(RO) and 32-4008(RO)

Dear Mr. Girlando:

I have considered carefully your request for review which, in effect, 
seeks an advisory opinion on a question of procedural policy in the above- 
named cases.

In agreement with the Regional Administrator's Report and Findings 
on Objections, and based on the reasoning therein, I find that further 
proceedings in this matter are unwarranted. In this regard, it was noted 
particularly that the ballots in question were found not to be determina­
tive of the election results, and it is clear that you do not wish to have 
any portion of the instant election set aside.

Accordingly, and noting also that the Assistant Secretary will not 
render advisory opinions (see attached Report on a Decision No. 15), your 
request for review in this matter is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Federal Aviation Adninistration
National Aviation Facllitioa Exporiment.'jJ. Center
Atlantic City, New Jersey 08^05*

and
Activity

American Federation of Cxoverrjiient Sn'ploveea 
AFL-CIO
Local Union 2335

CAiiS :;o. 32-3925(^0 )

and
Petitioner

National Federation of Federal EyiployeeG (UfD) 
Local Union I3U0

Crcs.s-Petiticner & Inter\»-enor

Federal Aviation Administration
National Aviation Facilities Experimental Center
Atlantic City, New Jersey 0&1+05

and
Activity

National Fedoracion of Feaeral Ecployees (H'iD) 
Local Uriion 13^0

and
Petitioner

American Federation of Goveri'jacnt Employees 
AFL-CIO
Local Union 2335

Intervenor

CASE NO. 32-uOOa(?X'

R̂ îlPORT AND r'lNDIt-IGfj ON OB̂ TJiXjTIONo

In accordance with the provisions of a Lirr.ctod Election approved FeV.ruar'/ 20,
1976, an eiccticn by sccret b.illoi: was co^nducted iinâ -r tho imper'/isiori of'̂  ch--*’ 
Area Adininisorator, Nev/ark, New Jersey, on Itoch 2 3, 1976.

Tho rc'SL'lts or the nz S'-t '■ in eacf’ T-'Vy of TaMouS in
f"o-ur ( 4 ) v o t i ' . i ‘j  of'O'j'-:., ara 03 ro llo * ..:,.

Voting ui>. (A)

Approximate Mun'.bcr of El-igible Voucrs...
Yoid Ballots.............................
Votes cast for Local 13^0, NFFG, IND-----
Votos cast for Local 2335, AKGE, AFL-CiO 
Votes cd5t aqsir'Lc Fxcl u" ivo Recognition
Valid votes cca.rc-ft......................
Cha 11 eI";d 3n 11 ots.......................
V.Tlid votes counted plus Cna'ilonged Ballots

Voting Group (B)

Approximate Nurber of Eligible Voters...
Void Ballots............... ..............
Votes cast for Local 1340, INO---
Votes cast f-'or Local 2335, ArGEv AFL-CIO
Votes against Exclusive Recognition....
Valid Votes counted......................
Challenged Ballots.......................
Valid Votes counted p}us Challenged Ballots

Voting Group (C)

Voting Group (D)

Approjcimate Numoer of Eligible Voters...
Void ̂ Ballots.............................
Votes c.ist for Local 1340, NFFE» IND---
Votes cost for Local 2335, APGC, AFL-CIO 
Votes cast against Exclusive Recognition
Valid Vwtes counted ....................
Challenged Ballots.......................
Valid Votos counted plus Challenged Ballots

Approxiiy.dte Number of filigible Voters..............
Void Ballots.........................................
Votes cast for Local 1340, NFFE, IflO...............
Votss c?>st for Local 2335, AFGE, AFL-CIO...........
Votes cast against Exclusive Recognition...........
Valid Vot^s counted.................................
Challenged Ballots...................................
Valid Votes counted plus Challenged Ballots...... .

16
1
0
2
0
2
0
2

127
0
11
77

2
90
0

90

7
0
1
2
0
3
0
3

429
3

109
34
36

179
1

IHO

Challengoo ballots were not sufficient in nunber to affect the 
results of the elections.

-2-
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T?”?ly objections to itrocodura] »:uncl;i-t o ’c.'cM oti ivrrc om

M3rch ?9, I9'6 uy the Am-", icv̂ n Fo/‘ratio.) rr •-.̂ vc.rryny l ,';S ir. accord('r;:.r*
with 2'H\.20(b) of t!io Asr. isl-ant Sacretarv *'■> I'ogulitions. The objcctioni^ ore 
attdched hereto as Appen.iix A.

In accordancc with Section 202.20(c) of the Regulations of the Assistant 
Secretary, the Area Administrator has invebtigated the cb.jections. Set 
forth below are the positions of the parties, th3 essential facts as revealed 
by the investigation, and my findings and conclusions with respect 
to the objection involved herein:

The Objection

AF6E Local 2335, hereinafter referred to as the objector, alleges that during 
the count of the mail ballots the compliance officer opened all outer envelopes 
and found some thirty-two (32) envelopes which did not contain ballots within, 
envelopes marked “Secret". IV Rather, the ballots had simply been placed within 
the outer envelope only, that is, the envelope wlhci-. contained the vo*.ers 
identifying information. As each of these invelopej war detected, the 
co-ipliance officer placed the word "Void" on it. AFGil says tiiat after ajl 
ballots were sorted accoreing to voting group, the parties rec^ched an accord 
not to count the ballots in the "VOIDED" envelopes. Subsequently the objection 
continues, the compliance officer left the counting area to obtain instructions 
on how to handle the "VOID" ballots. Upon his return, the compliance officer 
advised all parties that he had been instructed to count the "VOID" ballots.
The objector says that it asked if the decision to count the "VOID" ballots 
had been based upon the number of "VOID" ballots. This inquiry v/as m.et with 
an affirmative response. Objector states that it challenged these ballot- 
on the ground that the ballots had not been cast in accordance with previously 
agreed upon procedure. Further, the bailors were cast in sixh a manner that ihe 
secrecy of the voter's choice was destroyed.

Objector argues that the decision to count the void ballots v/as premature 
and should have been made only after it could be determined tha>t.they would m '.vc 
affected the outcome of the election. Objector concedes that the conteiteo 
ballots would not have affected the outcome of the elections. However, the 
Objector says its representative, JOSEPH GIRLANDO, saw how several voters cast 
their ballots and the decision to count the previously "Voided" ballots raises 
a substantial question of interpretation and policy.

The objection is limited entirely to decisions and activities of the Labor 
Management Services Administration representatives present at the elect:Ion.

Iv' The entire election was by mail ballot.

-3-

Infoimation froai the Novaxk Area Offi.- diecloson IJuit thrco (3) compJiancc 
officers were precent for Iho ballot coiuit and handled the mechanica of j.re- 
paring the ballots for covjitin/r. ObL-or\'ora from each interested party were 
aleo present. Mr. GIRIJlL̂ rDO waa not present during the initial phases of the 
count which consisted of the following:

(l) Checking off the naunes of voters, as read fron returned ballot en­
velopes, from the master eligibility list, and

. (2) Removing the secret ballot envelope from the returned outer en­
velope and placing it in a pile for s?pecific votir-g groups.

During the initial phaoes noted above, the supervising compliance officer noted 
that some tliirty-foar (3I1) voter envelopes contained baHcto which were not in 
a spcret ballot envelope. He placed these envelopes off to one side and he 
noted on the front of each *'VOiD-IX)L''. The names of these voters were not 
initially checked off the master eligibility list. Due to the volume of such 
voided ballots, a discussion followed among the compliance officers and the 
observers as to how to deal v/ith these ballets. The Area Office states that 
since there was a U lcIz of unanimity the, compliance officer sought arlvice fron 
a higher authority. The compliance officer was directed by his sup-'iriors' to 
co\mt the subject ballets orily if their secrecy could be properly maintained.
The compliance officer followed this directive.

The names were checked off on the eligibility roster and the envelopes contain­
ing the ballots were placed in front of their respective ballot boxes. ITftxt 
the envelopes in front of each box v;ere placed face down and shuffled to alter 
the’order. Without lifting the envelopes off the table, the ballots were re­
moved and placed in their respective ballot boxes.

The issue i-aised by the objection docs not concern the balloting process itself. 
In this respect, I note that neither the objections nor the investigation has 
disclosed any ê '/j.dence v/hich would form a basis to conclude that there was in- 
terfence with the voter's right to cast a secret ballot free frou rest3.'aini and 
coercion. The objection is solely concerned with the fact that a voter's choice 
may (emphasis underscored) have been disclosed during the sorting process in 
preparation for the tcLlly of the ballots.

It is undisputed that such ballots despite the rounber were not determiriative of 
the election results in any of tiie voting groups. No evidence has been adduced 
nor has the investigation disclosed any evidence which would form a basis to 
conclude that a choice on 2ixy particular ballot could be identified with any 
particular voter. Based upon the foregoing, I conclude that no improper con­
duct occurred w}iich may have arfected the results of the election. Acconlingly, 
the objection is found to have no merit.

Ky decision jhould not be construed as concLonin/x action by any party v.*.iich 
v^culd fail to preserve the secrecy of the* ballot, Howev<.-:r, ;̂ivc-n the p.r:icLicrJ 
considerations involved in the tsdlying process, there nc.y be occasiono wiicn a 
breach of secrecy may occur; however, such conduct, standing alone, would not 
be sufficient to void an entire election unless che void identifiable ir.dividual 
ballots affected the results of the election. In the insc.int case, I a:i! satis­
fied that the procedure utilized was sufficient to arercrve the s^'crecy of the 
ballot.

-li-
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Having round that no oujcctionable cori'iuct occurred i.u* -operly affec'i I:;;:: the 
reexilta of the election, I aa advisirv: the pari,ioo that a cortificatiori on 

of the American Federation of Covemnicp.t finployfjoc for voting fproupj 
”a”, '*b", and "c” and on behalf of tho National Pcderp.tion of FederaJL Einployeos 
for voting group "d", will be issued by ttio Area Adniiiuatrator, absent the 
timely filing of a request for review.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary,
^  aggrieved party may obtaj.n a re^/iew of this action by filing a request 
for review with the Assistant Secretary for Labor-Kanngoment Relatione,
Att: Office of Federal Labor-Management Relations, U. S. Department of Labor, 
WMhin^on, D.C. 20216. A copy of the request for review must be served on 
the undersigned Regional Administrator as well as the other parties. A 
statement of such service shoiild accompany the requect for review.

The request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of business May 2l|, 1976.

DATED; May 7, 1976

Benjamin B. iJaumoff 
Regional Administrator 
New York Region

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S b c r e t a r y  

WASHINGTON. D.C. 20210

9-9-76

Mark D. Roth, Esq.
Staff Counsel 
American Federation of

Government Employees, AFL-CIO 
1325 Massachusetts Ave., N.W. 
Washington, D.C. 20005

Dear Mr. Roth:

Re:

769

Federal Aviation Administration
Eastern Region
Case No. 30-5781(RO)

I have considered carefully your request for review seeking reversal 
of the Regional Administrator’s dismissal of certain objections to the 
election in the above-named case.

In agreement with the Regional Administrator, I find that dismissal 
of the objections in this matter is warranted. Thus, with respect to 
the only objection made the subject of review in this case (numbered 1), 
it is undisputed that the flier in question was printed and distributed 
by Federal Aviation Science and Technological Association, a Division of 
National Association of Government Employees (FASTA/NAGE) on about 
March 11, 1976, 12 days prior to the mailing of the ballots, which took 
place on March 23, 1976. In this period, between the mailing of the flyer 
and the mailing of the ballots, I find that ample time was available to 
the American Federation of Government Employees, AFL-CIO (AFGE), not only 
to be made aware of the flyer, as it was mailed to all eligible employees, 
but also to refute the alleged misrepresentation contained therein.

Under these circumstances, I conclude, in agreement with the Regional 
Administrator, that the instant objections are without merit and, accord­
ingly, your request for review is denied.

Sincerely,

-5 -

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABUK

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

REPORT AND FINDINGS 
ON

OBJECTIONS

FEDERAL AVIATION ADMINISTRATION 
Activity

and

FEDERAL AVIATION SCIENCE AND TECHNOLOGICAL 
ASSOCIATION/NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO Intervener

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO, LOCAL 2760

Intervenor

and

NATIONAL FEDERATION OF FEDERAL EMPLOYEES 
Intervenor

and

INTERNATIONAL ASSOCIATION OF MACHINISTS AND 
AEROSPACE WORKERS. AFL-CIO. LOCAL LODGE 
NO. 2266

Intervenor

and

FEDERAL AVIATION ADMINISTRATION, EASTERN 
REGION Activity

and
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO, LOCAL 3341

Petitioner

and

FEDERAL AVIATION SCIENCE AND TECHNOLOGICAL 
ASSOCIATION/NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES

Intervenor

Case No. 22-5554(R0)

Case No. 30-5781(RO)

In accordance with the Assistant Secretary's direction of elections in 
A/SLMR No. 600 and the provisions of an election agreement approved on 
February 24, 1976, a mail ballot election v/as conducted under the supervision 
of the Area Administrator of the Washington Area Office. The ballots were 
mailed on March 23, 1976 and were counted on April 22 and 23, 1976.

The Assistant Secretary directed that an election be held for nine distinct 
bargaining units designated as voting groups (a) through (i). With regard to 
the effect of the vote, the Assistant Secretary stated as follows:

. . . if a majority of the employees in any or all of voting groups (a)
(h) does not vote for the labor organization which is either seeking to 
represent'them in a separate unit or is the incumbent exclusive representative, 
the ballots of the employees in these voting groups will be pooled with those 
of the employees in voting group(i).

Voting group (i) consisted of all employees of the Airway Facilities 
Division, located in the regions of the FAA, excluding the employees in the 
other voting groups, the employees already exclusively represented at the 
Airway Facilities, and the standard exclusions under Executive Order 11491, 
as amended, of certain groups of employees.

Timely objections to conduct improperly affecting the results of the 
election were filed by AFGE Local 2760, an intervenor in case No. 22-5554(R0). 
AFGE Local 2760 is the incumbent exclusive representative for voting group (b), 
a unit described as follows:

All Clerk-Stenos, Supply Clerks, and Supply Specialists, 
assigned to the Albuquerque, N.M. Airway Facilities Sector

The results of the election for voting group (b), as set forth in the 
Tally of Ballots served on the parties on April 23, 1976 are as follows:

Approximate number of eligible voters.................... .2
Votes cast for FASTA/NAGE................................. .0
Votes cast for AFGE Local 2760.............................2
Votes against exclusive recognition...................... .0
Void ballots............................................... .0
Challenged ballots..........................................0
Valid votes counted.........................................2

AFGE Local 2760 objects to the election on numerous grounds. Each 
objection, the essential facts relating to the objection which were revealed 
by the investigation conducted by the Area Administrator, and the positions, if 
any, of the other parties are set forth below:
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22-5554(R0)
30-5781(RO)
Page 2

22-5554(R0) 
30-5781(RO) 
Page 3

1 .

2 .

All interested parties were not given the opportunity to 
participate in election and pre-election proceedings.

All interested parties were not supplied with the information 
and documents required by the Rules and Regulations of the 
Assistant Secretary.

The investigation established that AFGE Local 2760 was granted intervention 
in case no. 22-5554(RO) on December /9, 1974 on the basis of its status as 
incumbent exclusive representative of the employees in the bargaining unit 
designated as voting group (b). Thereafter, until the opening of the hearing 
held in this case, the President of AFGE Local 2760 was served by the Area 
Administrator or Regional Administrator with copies of all documents served 
on the other parties to the case. At the hearing ( p . 9 in the transcript),
Mr. Raymond Malloy, Assistant General Counsel for AFGE, stated his appearance 
on behalf of Local 2760. The Assistant Secretary's decision was served on 
Mr 'Malloy as counsel for Local 2760. Thereafter, at the meetings held in 
Washington,D.C., wherein the parties discussed election arrangements, the 
six AFGE locals that were parties to the election were represented by the 
AFGE National Office which apportioned among its locals the five AFGE election 
observer positions agreed upon by the parties to the election. Accordingly, 
the request of the President of Local 2760 to send four election observers 
to the election was' referred to the AFGE National Office. As there were only 
two eligible voters in voting group (b), the request for four observers does 
not appear to be wholly reasonable.

3. The elections were not conducted within 60 days of the date of the 
Assistant Secretary's decision in A/SLMR No. 600, as he had directed.

With regard to this objection, the investigation indicates that on 
January 28, 1976, the Assistant Secretary granted the request of the Acting
Assistant Regional Administrator of the Philadelphia Regional Office that a 
45-day extension be granted in which to conduct the election.

4. The elections were not conducted by the appropric’e Area Directors as 
ordered by A/SLMR No. 600.

A review of the case reflects that the petition in case no. 22-5554(R0) 
was filed in the Washington Area Office and the petition in case no. 30-5781(RO) 
was filed in the New York Area Office. Case No. 30-5781(RO) was consolidated 
with 22-5554(R0) and trainsferred to the Washington Area Office for the purpose of 
conducted a hearing and subsequent election. Part 206.6 of the Assistant Secretary's 
Regulations provides for such transfer and consolidation of cases. With regard 
to the conduct of the election, it was administratively determined that the Area 
Administrator of the Washington Area Office would supervise the election.

5. The effect of the vote as stated on the election notice
is different than ordered by the Assistant Secretary in A/SLMR No. 600.

A review of the election notice for voting group (b) does not reflect
any substantive difference in the language of the notice and the language
of the decision other than the elimioation of references to voting groups 
other than (b).

6. The provisions of Executive Order 11838 have not been incorporated 
in Department of Transportation/FAA regulations.

7. Documents containing false, misleading, and defamatory information 
were made available to voters in the FAA's southwest region and possibly 
elsewhere.

8. The unit designated as voting group (b) should have been excluded 
from the election because the inclusion of this unit was the result of 
fraudulent information provided by the FAA.

These objections are not supported by any evidence, and the objecting 
party has not stated how these matters may have prejudiced the election.

9. The showing of interest obtained prior to July 1974 (original petition 
date) could not be considered valid at this point in time.

Here, the investigation revealed that after the Assistant Secretary issued 
his decision, the Washington Area Office re-examined the showing of interest 
submitted by the Petitioner and Intervenors in case no. 22-5554(R0) and found 
it to be sufficient, and that the New York Area Office did likewise in case 
no. 30-5781(RO).

In a subsequent letter the President of AFGE Local 2760 pointed out 
what he considered to be "additional irregularities" which came to his 
attention after he had filed his original objections. Briefly, these.were 
that a unit employee in voting group (b) had been disenfranchised; that 
arrangements for the negotiation of a nationwide agreement between FASTA/NAGE 
and FAA had begun before the election; and that an FAA management official 
is trying to determine if there is a conflict in having an employee from 
one bargaining unit represent employees in a separate bargaining unit. Again, 
no evidence or specific information was submitted to substantiate the objections, 
and the objecting party failed to indicate what effect these matters had on the 
election. Additionally, as the period for filing objections expired on 
April 30, 1976, and these objections were filed in the Washington Area Office 
.on May 3, 1976, I find that they were not timely filed.
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22-5554(RO)
30-5781(RO)
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FflCTfl/SSrr 1 objections of AFGE Local 2760, the
lioht nf tho^f difficult for us to respond to this appeal

the results " winner of the election, has challenged

I find with regard to the objections filed by AFGE Local 2760, that the 
objecting party has failed to establish that the Assistant Secretary or his 
representatives committed any error that affected the results of the election. 
Additionally, no evidence was submitted to show that the Activity or any 
other party to the election engaged in conduct which prejudiced the election 
Considered all together, the objections do not provide any reasonable basis 
for believing that improper conduct occurred which affected the results of the 
election. of this and the fact that the objecting party won the
election, I find the objections to be without merit.

Timely objections were also filed by the AFGE National Office on behalf 
of Local 3341, the Petitioner in case no. 30-5781(RO). Local 3341 was seeking 
to^represent the employees in the following unit, designated as voting group

All Electronics Technicians and Wage Grade personnel under 
the Chief, Airway Facilities Division, Eastern Region, employed 
in Airway Facility Sector Offices (excluding all standard 
exclusions under Executive Order 11491, as amended, and clerical 
employees, supply employees, and computer operators).

The results of the election in voting group (a), as set forth in the 
Tally of Ballots served on the parties on April 23, 1976, are as follows:

Approximate number of eligible voters.......  1 046
Votes cast for FASTA/NAGE......................... *463
Votes cast for AFGE Local 3341 ..................... !  ̂ 216
Votes against exclusive recognition.................  83
Void ballots..........................................** 12
Challenged ballots.............................. !..*!..! 1
Val id votes counted.................... !!!!.*!!!!!!!!!. 763

• objects to the election on the grounds that misrepresentations
in FASTA/NAGE campaign literature improperly affected the results of the 

flyers^*^ alleged misrepresentations were contained in.two FASTA/NAGE

The first flyer was addressed to, "Dear Airway Facility Employee" and was 
signed by the National Vice-President of FASTA. Excerpted below is the 
portion to which AFGE Local 3341 objects:

In an unprecedented endorsement, delivered to FASTA 
headquarters. Gale B. Fisher, AFGE President of Airway 
Facilities Section 28400 in Huntsville, Alabama wrote:

"We employees of Airway Facility Sector 28400, Huntsville,
Alabama, although represented by the American Federation of 
Government Employees (AFGE), have decided unanimously to 
support and vote for FASTA in the upcoming election. .

According to AFGE, Mr. Gale Fisher is not, and never was a president of 
an AFGE Local, and he has never been elected or appointed to a position with 
AFGE. AFGE maintains that it became aware of the flyer on March 23, 1976.

The FASTA/NAGE position is that, after receiving a letter of endorsement 
from Mr. Fisher, the flyer was printed which "Inadvertently" identified 
Mr. Fisher as the president of an AFGE local. FASTA/NAGE states that AFGE 
had an opportunity to respond to the flyer, and did. In fact, distribute a 
"verbose" flyer in response to the FASTA/NAGE flyer.

The Activity submitted that It was unaware of the FASTA/NAGE flyer.

The investigation of the objection indicated that the FASTA/NAGE flyer 
was printed and distributed on or about March 11, 1976. On or about March 26,
1976, the AFGE printed and distributed a flyer which made reference to the 
FASTA/NAGE flyer and characterized It as a misrepresentation.

Precedent decisions of the Assistant Secretary have stated that an election 
should be set aside only where a party has grossly misrepresented a material 
Issue in the election, the truth of which the employees are not In a position 
to judge, and to which the other party does not have time to respond.!/

In the Instant case, the fact that Mr. Fisher was characterized as 
president of an AFGE local Is critical In two respects. Firstly, local 
employees would be more likely to recognize this as a misrepresentation than 
If he had been identified as a national official of the AFGE. Secondly, the 
Influence of the president of an AFGE local supporting the opposition would 
not be as strong as the effect of an AFGE national officer defecting to the 
opposition. ‘

1/ Army Materiel Command, Army Tank Automotive Command, Warren, Michigan,
A/SLMR No. 56, and Navy Air Rework Facility, Naval Air Station, Jacksonville, 
Florida, A/SLMR No. 613.
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Additionally, as the AFGE response was printed and distributed 
only three days after the ballots were mailed and well in advance of the 
April 22, 1976 deadline for the return of ballots, it is highly likely 
that most of the employees received the AFGE disclaimer before they 
returned their ballots. Under the circumstances, I am of the opinion 
Lhat AFGE had ample opportunity to and did, in fact, refute the statement 
made in the FASTA/NAGE flyer. Accordingly, I conclude that the objection 
is without merit.

The second FASTA/NAGE flyer to which AFGE objects contained the 
statement that "AFGE has never produced one single accomplishment in behalf 
of any Airway Facility Employee or group of employees. . . Nor have they 
handled or do they have anyone available to handle a grievance properly."

!'r. Ho.rald Tobin 
Staff Atiiomojr 
rational "rederatlon of 

Fcuera3. Fraployees 
lOlfi 16th Street, N.W. 
Usi3hiap,ton, P.C. 200* 6̂

Rrr ^epartT^ient of the luterlor 
rcolo>;ical ?;^rvcy, ”ater 

?csourc^:s :>ivlslon 
Austin, Tr i.'ss 
Ciee :To . 0-C.126(CA)

In response to the flyer, AFGE maintains that it has handled many 
grievances and represented FAA Eastern Region employees.

The Activity position is that it was unaware of the FASTA/NAGE flyer.

The investigation revealed that the flyer was distributed on or about 
February 26, 1976.

I find that the FASTA/NAGE claim is the type of self-serving campaign 
rhetoric or "puffing" which employees are able to evaluate for themselves 
and which does not justify setting aside an election. Also, AFGE had ample 
time to respond to the FASTA/NAGE flyer. For these reasons, I find that 
the second objection of AFGE Local 3341 has no merit.

Having found that no objectionable conduct took place which improperly 
affected the results of the elections, the parties are advised that, absent 
the timely filing of a request for review, the Area Administrator will 
certify the results of the elections.

Pursuant to Section 202.6(d) of the Assistant Secretary's Regulations, 
an aggrieved party may obtain a review of this decision by filing a request 
for review with the Assistant Secretary for Labor-Management Relations, U.S. 
Department of Labor, Washington,D.C. 20216. A copy of such a request must 
be served on me as well as the other parties. A statement of such service 
should accompany the request for review. A request must set forth all facts 
and reasons on which it is based and must be received by the Assistant Secretary 
by the close of business July 15, 1976.

Dated: June 30, 1976

Pear Tobin:

I have considcrect carcfv.lly'your reqijcj;t for review, scekiir^ 
reversal of the Actinf, -rĉ ioiui} Vninistrntor’s disriissal of Che 

conp‘.?.int in tlic above-nan^^tl caso, v M c h  allcf'p.s vlolatiops of Section 
19(^)(1) and (!^ of Lxocutive. Ord^r 11491, as ar.cnded.

In agre.eeinent with the Acting. P.ogional Adninistrator, ?»ncl bant>d 
on his reasoniiTf:, I find that a reasonable basi*5 for t!»e instant cot.i- 

plaint has not been ostaMisUccI and that, cor;soqunr.tly, fur'\t«r pro- 
ceeilin^a in this natter are unwarranted. AccordinfJ.y, your reque«^t 
dismissal of the complaint, is denied.

Sincerely,

Bernard T.. DeLury 
A-ssistant '̂“-cretary of T.̂ ibor

Attachnent

eth L. Evans,Regional Administrator 
for Labor-Management Services

Attachment: Service Sheet
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a  s. DEPARTMEN I OF LABOR 
LABOR-MANAGEMENT SERVU • S ADMINISTRATION 

911 WALNUT STF'.EET - ROOM 2200

816-374-5131 O ffic e  o f  

T n «  R e g io n a l  A d m i n i s t r a t o r

Kansas City. MisMsuri 64106

May Ik , 1976 In reply refer to: 63-6126(CA) . 
Interior/Geological Survey, 
Water Resources Division, 
Austin, TX/NPFE, Ind.

Mr, Charles D. Stephens 
National Vice President 
Region National Federation 

of Federal Employees 
2206 Coors Drive
North Little Rock, Arkansas ?21l8 

Dear Mr. Stephens:

Certified Mail #3hl2kQ

The above-captioned case alleging a violation of Section 19(a)(l)&(2) 
of Executive Order 11^915 as amended, has been investigated and 
considered carefully.

It does not appear that further proceedings are warranted inasmuch as, 
e.g. 5 a reasonable basis for the con5>laint has not been established, 
since you have not sustained the burden of proof regarding matters 
alleged in the complaint, in accordance with Section 203.6(e) of the 
Rules and Regulations of the Assistant Secretary.

In substance, you have charged that lyir. Winslow attacked you verbally 
in the presence of Ms. Mary Christianson, President of Local 516, and 
Ms. Carolyn A. Puschell, NFFE National Representative, accusing you 
of violating the current collective bargaining agreement between 
Local 516 and the Activity (l) by failing to report to his office 
before contacting Ms. Christianson, and (2) by failing to secure the 
permission of Ms. Christianson's supervisor before coming to his 
office.

In my view, the evidence submitted in support of your charges does 
not establish that the action of Mr. A. G. Winslow, Associate District 
Chief, Water Resources Division, U. S. Geological Survey, and his 
statements to you as National Vice President, Region IV, National 
Federation of Federal Employees:

(1) interfered with, restrained, or coerced an employee in 
the exercise of the rights assured by the Order; or

(2 ) encouraged or discouraged membership in a labor 
organization by discrimination in regard to hiring, 
tenure, promotion, or other conditions of employment.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving ct copy upon this office 
and the Respondent. A statement of service should accompany the 
request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, Labor- 
Management Services Administration, U. S. Department of Labor, 
Attention: Office of Federal Labor-Management Relations,
200 Constitution Avenue, N.W., Washington, D.C. 20216, not later 
than the close of business June 1, 197^«

Sincerely yours.

GORDON E. BREl>ER 
Acting Regional Administrator 
for Labor-Management Services

Oscar E. Masters, Area Administrator 
'U. S. Department of Labor 
Labor-Management Services Administration 
555 Griffin Square Building, Room ?07 
Griffin and Young Streets 
Dallas, Texas 75202

Mr. A. G. Winslow, Associate District Chief 
Water Resources Division, U. S. Geological Survey 
U. S. Department of the Interior 
Federal Building, 300 E. 8th Street
Austin, Texas 787OI

National Federation of Federal Employees 
1737 H Street, N.W.
Washington, D,C. 20006

Certified Mail #3^H2i^9

Certified Mail #3^1250
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Ofpicb of the Assistant Sbcrbtary 

WASHINGTON, D.C. 20210 

9-9-76

U.S. DEPARTMENT OF LABOR 1 4 1 2 0  G A T E W A Y  B U I L D I N G  

3 9 3 ?  M A R K E T  S T R E E T

Ms. Joan Greene 
2032 Cunningham Drive 
Apartment 201 
Hampton, Va. 23616

Re:

771

Headquarters, United States 
Air Force and Headquarters, 

Tactical Air Command 
Case No. 22-6643(CA)

Dear Ms. Greene:

I have considered carefully your request for review seeking reversal 
of the Acting Regional Administrator’s dismissal of the complaint in the 
above-named case, which alleges violations of Section 19(a)(1), (2), (5) 
and (6) of Executive Order 11491, as amended.

In agreement with the Acting Regional Administrator, I find that fur­
ther proceedings in this matter are unwarranted. Thus, I agree that the 
obligations on the part of an Activity to meet and confer and accord appro­
priate recognition flow to a labor organization which is the exclusive rep­
resentative, and not to any individual. As the instant complaint was filed 
by individuals, and not by the exclusive representative, it follows that 
such individuals have no standing to allege violations of Section 19(a)(5) 
and (6) of the Order. Moreover, no evidence has been submitted to support 
a reasonable basis for the Section 19(a)(1) and (2) allegations of the com­
plaint.

Accordingly, your request for review, seeking reversal of the Acting 
Regional Administrator’s dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

"MaymT'iy/b
T tL C r ilO N C  1 I 9 - 9 » 7 . |I 3 4

Ms. Joan Greene 
2032 Cunningham Drive, Apt. 
Hampton, Virginia 23666 
(Cert. Mail No. 453067)

Dear Ms. Greene:

201

Re: Headquarters, U.S.Air Force arid 
Headquarters Tactical Air Command 
Case No. 22-6643(CA)

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been established.

In the complaint and in a follow-up letter dated February 11, 1976, 
you requested, pursuant to Section 203.6 of the Rules and Regulations, 
that the Area Administrator conduct an independent investigation in this 
matter. The Area Administrator has deemed such investigation unnecessary 
and has not undertaken it since there has been no showing of sufficient 
information to warrant further processing of the complaint. I concur in 
the Area Administrator’s determination in this regard.

In your February 11, 1976 letter, you also asked that one of the 
respondents in this case, namely. Headquarters U.S. Air Force, not be 
allowed to respond to the complaint because it did not acknowledge, in­
vestigate or issue a final decision on the charge. Section 203.4(a) of 
the Rules and Regulations provides that the respondent(s) shall respond 
to a complaint that has been made against them. The Area Administrator 
and Regional Administrator do not have the authority to deny the right 
of response, except for reasons of timeliness. Your request is therefore 
denied.

In the complaint, which you filed on behalf of yourself, Ms. Sallie 
Estell and Ms. Beverly Heck,you object to memoranda issued from Head­
quarters, Tactical Air Command (TAC) on July 7 and October 8, 1975. The 
July 7 memorandum advised Hq TAC staff agencies to:
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Page 2
22-6663(CA)

Page 3

22-6663(CA)

"a. Review their regulatory issuances which apply to
subordinate activities to identify provisions which:
(1) relate to personnel policies and practices or other 
matters affecting working conditions of civilian employees, 
and (2) are essential to effective operations and should 
remain protected from negotiations at base level.

b. Work directly with their Hq USAF counterparts to determine 
whether regulatory provisions found to be essential may 
be incorporated in Air Force or Department; of Defense 
regulations."

The October 8 memorandum advised staff agencies contemplating 
actions recommended in the earlier memorandum to complete such actions by 
December^23, 1975, the date set by the Federal Labor Relations Council for 
implementation of Executive Order 11838's amendments to Section 11(a) and 
11(c) of Executive Order 11491, as amended.

Investigation has revealed that the Hq TAC memoranda in question 
were consistent with and 4ssued pursuant to a Department of the Air Force 
(USAF) directive to all major commands.

It is the complainants' contention that the July 7 and October 8, 
1975 Hq TAC memoranda constitute violations by Hq USAF and Hq TAC of Section 
19(a)(1)(2)(5) and (6) of Executive Order 11491, as amended, by having the 
effect of coercing, interfering with, restraining and discouraging civilian 
employees of the Air Force and by constituting a failure on the part of the 
Air Force to accord appropriate recognition to the exclusive representative 
and a refusal to consult, confer and negotiate with the exclusive represen­
tative as required by Executive Order 11491, as amended by Executive Order 
11838.

With respect to the alleged violation of Section 19(a)(6) of the 
Order, the Assistant Secretary has ruled that the obligation to consult, 
confer or negotiate flows between the labor organization which is the 
exclusive representative of a unit of employees and the activity that has 
accorded exclusive recognition to the labor organization.!^/

The investigation has revelaed that on June 4, 1974 the NAGE,
Local R-4-106 was certified as the exclusive representative of the following 
two (2) units: (a) all non professional general schedule and wage grade 
employees serviced by the Central Civilian Personnel Office, Langley AFB, 
Virginia and (b) all professional general schedule employees serviced by the 
Central Civilian Personnel Office, Langley AFB, Virginia. The two units

consist primarily of employees of the 4500 Air Base Wing. Both the jnion 
and management agree that the level of recognition is at the commander 
4500 Air Base Wing.

Since the Hq USAF and Hq TAC are not parties to the exclusive bargaining 
relationship, they are not proper Respondents with respect to an alleged 
violation of 19(a)(6) of the Order.

Moreover, the obligation on the part of an activity to consult, confer or 
negotiate flows to the labor organization which is the exclusive representative 
and not to any individual. 1/ Since the complaint has not been filed by the 
exclusive representative but’ by you on behalf of yourself and two other 
individuals, I find that the complainants have no standing to allege a violation 
of 19(a)(6) of the Order.

Section 19(a)(2) of the Order states that Agency management shall not 
"encourage or discourage membership in a labor organization by discrin^inatioin 
in regard to hiring, tenure> promotion, or other c o n d i t i o n s ^ o I o y m e r v t ^  
(emphasis added). You have presented to evidence which“indicat'es that any 
such discrimination has occurred.

Section 19(a)(5) of the Order has been construed by the Assistant Secretary 
to refer "to matters related to the according of appropriate recognition rather 
than to the conduct of the bargaining relationship." V  Neither the memoranda 
that are the focus of the complaint, nor any other evidence disclosed by the 
investigation suggest any failure on the part of Hq USAF, Hq TAC or any sub­
ordinate activity of Hq TAC to accord appropriate recognition to any labor 
organization.

Your allegation that the July 7 and October 8, 1975 memoranda coerced, 
interfered with, and restrained civilian employees of the Air Force in violation 
of Section 19(a)(1) of the Order similarly has not been supported by any evidence 
which establishes any nexus between issuance of the memoranda and union activity 
on the part of the complainants.

In addition to the above determinations, I find that the violations of 
Section 19(a)(1),(2) and (5) alleged in your complaint are all premised upon 
the alleged violation of Section 19(a)(6) and not upon any action independent 
of the actions constituting the alleged 19(a)(6) violation.

Based on the foregoing reasons, I find that you have not established a 
reasonable basis that a 19(a)(1), (2), (5) and (6) violation has occurred. I 
am, therefore, dismissing the complaint in its entirety.

1/ National Aeronautics and Spece Administration (NSAS) Washington,D.C. and 
Lyndon~¥7 Johnson Space Center (NASA), Houston, Texas, A/SLMR No. 451.

y  U.S. Department of Agriculture, Forest Service,Regional Office, Juneau,
Alaska. A/SLMR No. 595.

1/ United States Army School Training Center, Fort McClellan, Alabama, A/SLMR No. 42.
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9-9-76

U.S. DEPARTMENV OF LABOR
O ffice o f  t h e  A ssistant  Su c r e ta r y

WASHINGTON, D.C. 20210

Pursuant to Section 203.8(c)’ of the Rules and Regulations of 
the Assistant Secretary, you may appeal this action by filing a request 
for review with the Assistant Secretary and serving a copy upon this 
office and respondent. A statement of service should accompany the 
request for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, U.S. Department 
of Labor, 200 Constitution Avenue, N.W., Washington,D.C. 20216 not later 
than close of business May 26, 1976.

Sincerely,

Frank P. Willette 
Acting Regional Administrator 

for Labor-Management Relations

111

Mr. Gary W. Eads 
President, Professional Air

Traffic Controllers Organization 
Local //304, AFL-CIO Affiliate 
RR //2 Box 62A 
Springhill, Kansas 66083

Re: Federal Aviation Administration 
Olathe, Kansas 
Case No. 60-4545(CA)

Dear Mr. Eads:

I have considered carefully your request for review seeking reversal 
of the Regional Adminscrator's dismissal of the subject complaint, which 
alleges violations of Section 19(a)(1), (2), and (5) of Executive Order 

11491, as amended.

In agreement with the Regional Administrator, and based on his reason­
ing, I find that a reasonable basis for the complaint has not been estab­
lished and, consequently, further proceedings jln this matter are unwarrant­

ed.

Accordingly, your request for review, seeking reversal of the Regional 
Administrator's dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Item 3

816-374-5131

May 21, 1976

Mr. Gary W. Eads, President 
RR#-‘2, Box 62A 
Springhill, Kansas 66083

Dear Mr. Eads:

otrice of 
Th* Reslonal AdminUtrator

Kanus City. MisMuri 64106

T-

In Reply Refer To:
60-4545(CA)

FEDERAL AVIATION ADMINISTRATION 
OLATHE, KANSAS

The Ceniplaint in the above-captioned case was filed on February 3, 1976, 
in the office of the Kansas City Area Administrator and alleges violations 
of Section 19(a)(1) (2) and (S) of Executive Order 11491, as an\ended. The 
complaint has been investigated and considered carefully. It appears that 
further proceedings are not warranted, inasmuch as a reasonable basis for 
the complaint has not been established, and I shall therefore dismiss the 
complaint in this case.

It is alleged that the ̂ Respondent by its representative, Ralph Brockman, 
Chief of the Activity, violated Section 19(a)(1) and (2) of the Order while 
in attendance at a ineeting of its Facility Air Traffic Technical Advisory 
Con'.inittcc (F.ATrAC) accusing those present of conducting meetings of the 
Professional Air Ti't-iffic Controllers Organization (PATCO). It is further 
alleged that Brocknan, at the meeting, made it clear that he was aware that 
a majority of the members of FATTAC were also members of PATCO, and that 
by the above action, Brockman discouraged membership in the Union by 
"attempting to show union involvement in areas beyond its purview." The 
Complainant alleges further that Section 19(a)(5) of the Order was violated 
in that the remarks uttered by Brockman at the subject meeting were made 
without prior consultation with the Union, and therefore, Brockman refused 
to accord appropriate •recognition to the Union.

Additionally, the Complainant alleges another violation, apparently of 
Section 19(a)(1) of the Order, coiiunitted by Brockman when lie responded, in 
writing, to a question posed by the Complainant’s President, Gary Eads. Tlie 
letter fro:n Brockman to Eads reads in pertinent part:

•‘2 . i)o you feci that being a member of PATCO will have any 
bearing on liow a F.A,TfAC member conducts FAITAC business?

Yes, I believe it could have a bearing."

I shall treat each of the above-described allegations separately.

iVitli regard to the allegations of violations of Section 19(a)(1) of the 
Order, evidence submitted by the parties indicates that FAITAC-is a committee 
established by the agency, composed of employees in the PATCO bargaining unit 
wlio moot once a month for the purj)ose of discussing various aspects of the 
activity operation and report thereafter to .Management. It appears that, as a 
result of receiving misinformation as to what transpired at the Septei.iber 1975 
FATTAC meeting,V Brocknan attended the October 2S, 1975 meeting and asked the 
acting chairman if PATCO membership was discussed during FATTAC meetings, and 
that after being assured that it was not, and responding to questions from 
FATTAC members ,2̂ / BrockmaJi left the meeting. No evidence was presented to 
establish that Bi'ockman’s reason for attending the October FATTAC meeting was 
for any otlier reason than that described above.

In my view, the evidence submitted by tlie Complainant does not support a 
finding that Brockman's attendance at the subject meeting was for any improper 
or unlawful purjjose. Rather, it appears that upon receiving information albeit 
perhaps, of no more than of a hearsay nature, Brockman, to assure that FATTAC 
was concerned only with.matters pertinent to its mission, visited the October 
meeting and questioned the acting chairman on this point.V Thereafter, upon 
being assured that PATCO business was not discussed at prior FATTAC meetings, 
Brockman, in all likelihood, would liave left the meeting, but for questions 
from FATTAC members. In such circumstances, I conclude that Brockman, as the 
chief of the facility, had the right, and indeed, the obligation, to insure 
that the time expended by employees of the facility at the FATTAC meeting, was 
directed to FATTAC business, and not PATCO business. Accordingly, I find that 
the evidence does not support the allegation and will therefore dismiss this 
allegation of violation of Section 19(a)(1) of the Order.

As to the allegation of violation of Section 19(a)(2) of the Order, that 
section forbids agency management to encourage or discourage membership in 
a labor organization by discriminating in regard to hiring, tenure, promo­
tion, or other condition of employment. No evidence was submitted to indicate 
that Activity herein engaged in such conduct. Accordingly, no merit is found 
to this allegation.

With regard to the allegation of violation of Section 19(a)(5) of the Order 
based upon Brockman's alleged failure to consult with the union regarding 
the purpose of his attendance and role at the October meeting, and therefore 
refusing to accord appropriate recognition to the Union, it appears that the 
Complainant intended to allege violations of Section 19(a)(6) rather than 
Section 19(a)(5). Tlius, Section 19(a)(5) of the Order requires an agency to 
accord recognition to a labor organization once that labor organization is

ly 'lliis information was, according to Brockman, rcceivod from a Pxogional Office 
Evaluator, who advised Brockman, prior to the October 28, 1975 meeting, t{iat 
the acting chairman of FATTAC had noted to the evaluator, that 11 of the 12 
members of FATTAC were PATCO members, ajid the remaining member was sympathetic 
of PATCO.

There is no allegation that aiiy response to such question constitutes 
violations of the Order.

V  The same individual alleged to have made tl'.e re.’uarkr, to the evaluator relating 
to the FA'ITAC composition and/or PATCO syiripathies of its members.
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erititlecl to such rccoi;nition. Tlicre is no evidence herein that the agency 
has refused to recognize PATCO as the labor organization representing certain 
of its er.iployees. Section 19(a) (6) of the Order, however, requires that 
agency majiagement consult, confer or negotiate with the appropriate labor 
organization. Further, Section 11(a) requires tliat such conferring, consulting 
or negotiations shall bo accomplished (in good faith) with respect to personnel 
policies and practices and r.iatters affecting working conditions. Based upon 
evidence presented by the parties, I find no evidence of a refusal by the 
agency to accord recognition to a labor organization as required in 
Section 19(a)(5). Further, I find that the evidence fails to establish that 
the agency was required to consult, confer or negotiate with a PATCO representa­
tive before attending tlie FATTAC meeting inasmuch as such conduct by the 
Activity is not of a nature that would fall within the purview of 
Section 19(a)(6) of the Order. Accordingly, I conclude that this allegation 
is without merit and therefore the complaint in this regard shall be dismissed.

Finally, the Cor.plainant alleges that the Activity’s response to the specific 
question as follows:

"2. Do you feel that being a member of PATCO will have any
bearing on how a FATTAC member conducts FATTAC business?

Yes, I believe it could have a bearing, "

violates the Executive Order, assuredly Section 19(a)(1).

An examination of the docuj.ients submitted by the parties discloses that the 
subject exchange of questions and answers was made during the period of time 
provided for in the Assistant Secretary's Regulations (following the filing 
of the pre-coraplaint chary’.c cn I'ioveiaber 11, 1975) for the purpose of attempting 
to settle the charge. Brockman’s response to questions.submitted to him by 
Eads, dated December 24, 1975, was of course, never raised in the pre-complaint 
charge since it occurred subsequent to its filing, Tne first time this 
allegation was ever raised was in the filing of the Complaint. In my view, 
the wording of Section 205.2(a) of the Assistant Secretary’s Rules and 
Regulations is clear and unequivocal; a pre-complaint charge must be filed in 
writing with the party to \\rhom the charge is direct<?d before the filing of a 
complaint. I, therefore, need not consider the merits of this allegation as 
it is proccdurally defective and must be dismissed accor’ingly.

In view of all of the foregoing, I further conclude that the Complainant has 
failed to sustain the burden of proof as required in Scction 203.6(e) of the 
Regulations, and therefore, I sliall dismiss the Complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of ir.e Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and sei*̂ /ing a copy upon this office-and the Respondent. A statement 
of service should -accompany the request for reviev;.

Such request must contain a complete statement setting forth the facts 
and reasons upon v/hich it is based and must be received by the Assistant 
Secretary for Labor-Management.Relations, U. S. Department of Labor,
200 Constitution Avenue, V.'ashington, D.C. 20216, not later than close of 
business June 7? 1976.

Sincerely,

< ^ 2

CULLCr/’/  KEOUGH 
Regional Administrator 
for Labor-Management Services
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9-10-76

U.S. DEPARTMENT OF LABOR
O f h c b  o f  t h b  A ssistant  Sb c r b ta r y

W A S H I N G T O N

Mr. Jerry L. Rowe 
Route 9
Maryville, Tennessee 37801

773

Re: Tennessee National Gusird 
Case No. U1-U678(CA)

Dear Mr. Rowe.:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-named case, which alleges 
violations of Section 19(a)(1) and (2) of Executive Order 
llif91, as amended.

In agreement with the Regional Administrator, I 
find that further proceedings in this matter are unwarranted. 
Dius, there is no evidence that the Activity has interfered 
with your right to join the National Association of CkDvern- 
ment Qiqployees (NAGE) or that it would have denied you dues 
withholding if the NAGE had properly submitted such a 
request in accordance with the terms of Article XIX of the 
current negotiated agreement.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

U. s. D EPARTM ENT OF LABOR 
Labor-Management Services Administration

1371 P f.a c iit r e e  St r k l t , N. E. — R o o m  3OO

A ii^ n i a  ̂ G i.o r g ia  30309May 18, 1976

Mr. Jerry L, Rowe 
Route 9
Maryville, Tennessee 378OI

Re: Tennessee National Guard 
Case No. It1-1*678(CA)

Dear Mr, Rowe:

The above captioned case alleging a violation of Section I9 of Executive 
Order 11i|91> as amended, has been investigated and considered carefully.

It does not appear that further proceedings are warranted. Investigation 
discloses that State Council R$-165, National Association of Government 
Employees, hereinafter referred to as State Council NAGE, was certified 
on February 2, 1973j ^ unit of all employees of the Tennessee National 
Guard excluding professional enqaloyees and the usual mandatory exclusions. 
State Council NAGE includes four locals one of which is Local R5-1U7 which 
represents en^loyees of the 13Uth Air Refueling Group. That Group is 
part of the Tennessee National Guard. At all times material herein, you~ 
were assigned to the 13Uth Group.

You allege that Respondent refused you "membership in the bargaining unit” 
on the grounds that Respondent considered you to be a supervisor. You 
state that inasmuch as you exercised no supervisory authority, that you 
are not a supervisor and therefore Respondent's refusal to deduct union 
dues constitutes interference with your ri^ts guaranteed by the Order.

Respondent asserts that Silthou^ you were detailed to a non-supervisory 
position, you still possess authority of a supervisor. Therefore, accord­
ing to Respondent, Respondent is precluded both by the labor agreement 
and by the Executive Order from withholding dues from your pay.

In order to determine whether or not there is a reasonable basis for com­
plaint, it is not necessary to determine whether or not you were a super­
visor within the meaning of Section 2(c) of the Order at the time Respon­
dent declined to honor your request to withhold union dues from your pay. 
Therefore, I shall make no finding as to whether or not you were a super­
visor within the meaning of Section 2(c) of the Order.

State Council NAGE, who was notified of the conqplaint and who was made 
a party by the Area Administrator, takes no position with respect to 
whether or not there has been a violation of the Executive Order.
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Investigation has failed to disclose nor have you alleged that Respondent 
prohibited you from making application for membership in State Council 
NAGE or any of the component locals. Although Respondent declined to 
process a dues withholding authorization form, it did not interfere with 
your right, either as a supervisor or as a non-supervisor, to join State 
Council NAGE or any other labor organization. The right to form, join 
or assist a labor organization and to refrain from such activity is a 
right assured to all employees of the executive branch of the Federal 
Government. Respondent has not interfered with your right to form, join 
or assist State Council NAGE; its refusal to process your request to 
withhold dues may have effectively excluded your inclusion in the bargain­
ing unit but your "right” to be included in that unit is » collective 
ri^t, not an individual right.

The certified exclusive representative has not, throu^ the filing of 
an unfair labor practice alleged that Respondent has unilaterally ex­
cluded you from inclusion in the bargaining unit. If Respondent has 
denied you or any other employee inclusion in the bargaining unit, which 
is a collective right rather than an individual right, a request for a 
determination and ultimate resolution of such a violation must be made 
by the exclusive representative, not by an individual employee. Only a 
labor organization may file an unfair labor practice alleging violation 
of Section 19(a)(5) or (6). I find, therefore, there is no reasonable 
basis for a Section 19(a)(1) violation.

With respect to the allegation that Respondent has violated Section 19(a) 
(2), no evidence has been adduced that Respondent has discouraged or en­
couraged membership in any labor organization by discriminating against 
you or any other employee in regard to tenure, promotion or other condition 
of employment.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and all other 
parties. A statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U, S. Department of Labor, 
Washington, D. C. 20216, not later than the close of business June 2, 1976.

Sincerely

773

"LEM H. BiaifeES 
Regional Administrator 
Labor-Management Services

Vx. iTcrry I .  Rawa 
Route 9
Itoryvlllc, Tc*nnc8see 3T3c1

Be: TcvjRccsce TSatlonal Qiutrd 
Case no, 1H-J*678(C&)

Dear M r. Rawcj

I  have conridcrcd carefully yoar request for review, 
cccklns rcvcrcal of the Ronional AdalnlsfcratDr*s disoisaal 
of the co-i?ljQir.t ia the abovc—uacgd coce, vrhich alleges 
violations of Cectlon lv(a)(l) and (2) of Exccutivo Order 
iV C lf ac aa'-ndcd.

In acrc<*:::cnt with the Regional Adcloietrator, I 
find further procerdin/rs in this laatter are unwarranted. 
Ihur, tbc-rc is no cvidrnce that the Activity has interfered 
vith your richt to ths IJational Association of Govenw 
Gcnt Er*ployecrS or that it would have denied you duca
vrithholdtn.:: if tho had properly cvbaittcd such a 
request in acconlaace vlth thf torsas oX Article XIX of the 
current negotiated agrceaeat.

AccordlncV* request for review, seekine reversal 
of the RccionaL AdainistratDr's discisoal of the coaplaint, 
la denied.

Sincerely j

Bernard B. DeLury 
Assistant Secretary of Labor 

Attachment
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May 18, 1976
Caa« Ho. It1-U678(CA) - 2 -

Mr. Jeixy !*• Hove 
Route 9
Maryville, Tennessee 378OI

Ra* Tennossee JJational Guard 
Case Ko, 1*1-U678(CA)

Dear Mr. Roves

The above captioned case alleging: a violation of Section 19 or Executive 
Order 11l;91» as amended, has been Investigated and considered carejTuUy.

It does not appear that ftirther proceedings are t/arranted. Ihvestisation 
discloses that State Council R5-165, Hational Assooiation of Govenanent 
Baployees, hereinaTter referred to as State Council IIAG3, vas certified 
on Pehruary 2, 1973» for a unit of ell enplqyaes of the Tennessee National 
Guard excluding professional enqployees and the usual mandatory exclusions. 
State Counoil includes four locals one of which is Local R5~1it7 vhich
represents en^jloyees of the 13i;th Air Refueling Group. That Group is 
part of the Tennessee National Guard. At all times material herein^ you 
were assigned to the 13Uth Grot^).

You allege that Respondent red?used you "laeiabership in the ̂ bargaining unit” 
on the grounds that Respondent considered you to he a supervisor. You 
state that Inasnuch as you exercised no supervisory authority, that you 
are not a supervisor and therefore Respondent's refusal to deduct union 
dues constitutes interference vith your r i ^ t s  guaranteed hy t^he Order.

Respondent asserts that althou^ you were detailed to a non-supervlsory 
position, you still possess authority of a supervisor. Therefore, accord­
ing to Respondent, Respondent is precluded both by the labor sgreement 
and by the Executive Order from withholding dues from yotir pay.

In order to determine whether or not there is a reasonable basis for com­
plaint, it is not necessary to detemine whether or not you were a supers 
visor within the meaning of Section 2(c) of the Order at the tiice Resfpon- 
dent declined to honor your request to withhold union dues fron your pay. 
Therefore, I shall make no finding as to whether or not you were a super^ 
visor within the meaning of Section 2(c) of the Order.

State Council HAGS, who \^s notified of the congplaint and who vas made 
a party by the Area Administrator, takes no position with rei^ect to 
whether or not there has been a violation of the Executive Order.

Imreatigation has faUed to disoloso nor haeiro you aUegad that HeapoBfleat 
prohibited you from making application for Beoibar^p la State Council 
NAGB or azyr of the component looals« Althou^^ Respondent declined to 
process a dues withholding authorization form, it did not interfere with 
yo\xr r i ^t , either as a supervisor or as a nonp-supervlsor^ to join State 
Co\mcil M GS or ar^r other labor organization. The rlg^t to form, Join 
or assist a labor organization and to refrain from such aotivi-ty i« » 
r i ^ t  assured to all employees of the executive branch of the Pederal 
Government. Rej^ndent has not Interfered with your r i ^ t  to form. Join 
or assist State Council HAGSj its refusal to process your request to 
withhold dues may have effectively excluded your Inclusion in the baocgain- 
ing unit but your "rl^t»* to be Included in that unit is a  coUeotlve 
iHghtj not an individual ri ^t .

»ph«» certified exclusive representative has not, throu^ the filing  of 
an unfair labor practice alleged that Resrpondent has unilaterally ex­
cluded you from Inclusion in the bargaining uxilt. If Re^ondent haa 
denied you or any other eB5>loyoe inclusion in the bargaining malt, idxich 
la a collective r i ^ t  rather than an individual ri^^t, a request for a 
determioatlon and ultimate resolution of such a violation must be made 
by the exclusive representative, not by an individual employee. Oxily a 
labor organization may file en unfair labor practice alleging violation 
of Section 19(a)(5) or (6). I find, therefore, there is no reasonabls 
basis for a Section 19(a)(1) violation.

Vith respect to the allegation that Respondent has violated Section 19(a) 
(2), no evidence has been adduced that Respondent has discouraged or en­
couraged membership in any labor organization by discriminating against 
you or any other enq^loyee in regard to tenure, promotion or other condition 
of ezscplô /ioent •

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203*8(o) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary end serving a copy upon this office and all other 
parties. A  statement of service should socompany the reques-b for review.

Such request must contain a cocqplete statement setting forth the facts 
and reasons upon which it is based and must be 3?eceived by the Assistant 
Secretary for Labor^toagement Relations, IT. S. Department of Labor, 
Washington, D. C. 20216, not later than the close of business June 2^ 197^»

LEM R. BRTDGES 
Regional Administrator 
Labor-iianagament Services
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Mr. Mark Tremayne
7^13 Bradley Drive
Buena Park, California 90620

Re:

Dear Mr. Tremayne:

Defense Contract Administration 
Services Region - Los Angeles 
Case No. 72-5929

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the subject case, which alleges a 
violation of Section 19(a)(1) and (2) of Executive Order 
IIU91, as amended.

In agreement with the Regional Administrator, and 
based on his reasoning, I find further proceedings are 
unwarranted inasmuch as a reasonable basis for the complaint 
has not been established.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Ret DCAS&-LA -
21ark Treaaynft 
Case Mo. 72-5929

Hr. Mark Treaayna 
7413 Bradley Driva 
Buana Park, CA 90620

DeAT Hr. Traaaynai

Tha abova-captlonad caac allaging vlolationa of .Section 19 of Executiyc 
Order 11A91, as aBended, have been inveatlgated and considered carefully.

It does not appear that further proceedinsa are varranted Inasauch as a 
reasonable basis for the cot^laint has not been established. In this 
regard^ it is noted that the evidence eatablished, contrary to your 
allegation* that you were provided aaple opportunity to bring your re­
presentative to the meeting of July 31, 1975. in nhich an oral adw>n- 
ishsent was administered. Moreover, there is no evidence to establish 
that the oral adwmisbnent was wotivated by your union activity but, 
rather, was due to your failing to follow check out procedures.

X as, therefore, disaissing the coaplaint in this aatter.

Pursuant to Section 203^8(c) of the Regulations of the Assistant Secre­
tary, you »ay appeal tiits action by filing a request for review with the 
Assistant Secretary and serving e copy upon this office and the Area Ad- 
gi2ji£strator as well as the respondent. A statesHsnt of service should 
acconpany the request for review.

Such request vust contain a cosplete stateaent setting forth the facts 
and reasons upon which it is based and asist be received by the Assist­
ant Secretary for Labor-Managenent Eelations, U. S. Departsent of Labor, 
200 Constitution Avenue, H.W., Washington, D. C. 20210, not later than 
the close of business on July 23, 1976.

Sincerely,

Bernard E. DeLury 
Assistant Secretaj:^ of Labor

Attachment

Ck>rdon M. Byrholdt 
Regionsl Administrator 
Labor-Managenent Services
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W A S H I N G T O N

Major Cecil H. Bray, Ret. 
70 Frontier Drive 
Sunrise Lakes 
Conyers, Georgia 30207

Re:

775

Federal Supply System 
General Services Administration 
Atlanta, Georgia 
Case No. 1+0-6697(CA)

Dear Major Bray:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-captioned case, which alleges 
a ^olation of Section 19(a)(1) and (2) of Executive Order 
IIU9I, as amended.

In agreement with the Regional Administrator, I find 
that further proceedings in this matter are unwarranted as 
a reasonable basis for the instant complaint has not been 
established.

Accordingly, and as, in my view, the investigation by 
the Area Office in this matter was proper and sufficient, 
your request for review, seeking reversal of the Regional 
Administrator’s dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistajit Secretary of Labor

Attachment

April 2, 1976

Mr. Cecil H, Bray 
70 yrontlar ItrlTo 
Smuriao Lakes 
Conyarst Georgia 30207

Res General SexrlceB Administration 
federal Supply System 
Pereonnel IJapaartaent 
Atlanta, Georgia 
Caao No. IjO-6697(ca)

Dear Mr* Brays

The a5>ov9 captioned casa aHeglng violation of Section 19(a) ( ”l) (2) 
of Ebcecutive Order 11U91» as eaended, has been dLnvestigatad snd consid­
ered caxafally.

It does not appear that farther proceedings are warranted inasimich as 
a rsaaons3)le basis for the complaint has not been establii^ed*

Investigation disclosed that on or about Ifey 6 , 1975» jcni vere trans­
ferred froffl the Atlanta Begional Office of GSA to its facility In  Iteluth, 
Georgia*

Ton allege that the transfer vas doe to your imion activities, and that 
it vas done in a discriminatory manner under protest and circuKstances 
tending* to dexzy you proznotional opportunities, \jhich you contend is  a 
violation of Section 19(»)(l) (2) of the Order.

The Reenaocdent denies that an unfair labor practice vas conmitted.

Eej^ndent contends the transfer was based on centralizing all functions 
at one location. It is the position of the Ee^ondent that it vas a 
logical decision for mnagenont to siake.

The issue is whether Hespondant transferred you because of your vcilon. 

activities.

Bivestigation indicates th.at you snd the Chief of the Branch were as^ 
signed to the Atlanta Hegional Office of GSA perforadng Statistic^i 
Snzapling woiic. All other ec Ĵloyeea engaged in such voik were located 
at the Duluth facility. A decision vas made to centralize all functions. 
Therefore, you and the Chief were trsnsferred back to Duluth. There is 
no evidence that anti-union anijsas entered into this decision.
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P a ^  Two

The JTact that you are active in a imion does not alono establli^ evidence 
to support a 'basis for a Section 19(a)(l) arid (2) violation.

In the abeence oT evidence showiij^ that your transfer vas for reascaia 
other than legitimate conaiderationa^ i.e., reasons to iiaprove efficiency, 
a  reasonable basis for a 19(a)(1) 8»d (2) violation has not been estab^ 
lisbed.

As for the Baspondent*e failure to proaiote you ftom a GS-0$ te> a  GS-07, 
investigation diacloBes that you raised the issae in severkl meetings 
and eventually requested a review of your ^ob olassification. The request 
vas granted. The job classification review was conducted in accordance 
with your request. The Baspondent advised you on October. 10, 1975> tha't 
your position was prc^erly classified. You took no appeal from this actioxu 
Ho evidence has been adduced to show that the failure of Eespcoident to 
promote you was xuotivated by auti-^union consideira cions.

Moreover, there is aa additional consideration. Section 19 (d.) provides, 
in pertinent part;

Issues >diich can properly be raised tender sax 
£ ^ ^ a l s  procedure may not be raised under this 
section*

Conplainaat, therefore, may not raise the same issae under Section 19 
of the Order which could be raised iznder an appeals procedure. The re»* 
olution of the classification issue th r o u ^  an appeals procedure havin^f 
been available to you following: Bespondent's October 10, 1975» dental 
of your request. Section 19(d) bars the Assistant Secretary from coaaslde2>*< 
infif the issue of your classification.

Vith regard to your request for an independent investigation by  the Area 
Administrator, it determined that the request did not warrant eaay 
action inasouch as the subject ssatter the witness was e:q>ected to address 
would not have any direct bearing on your cojaplaint in view of the fact 
that you indicated the witness would testify on xaatters related to your 
position classification.

Ifcrrlns found that investigation fails to disclose a reasonable basis for 
coB9>laint, I am dismissin^^ the con^laint in its entirety.

Pursuant to Section 203.8(c) of the Begulations of the- Assistant Secre*- 
tary, you may appeal this action lij filing a request for review, with 
the Assistant Secretary and serving? a copy iQ>on this office and the 
Bespondent. A  statemant of service should accoispasy the request for 
review.

Case Jfo. 1|0-6697(CA)
Pa^ !Qiree

Such request oust contain a cocklete statement setting fpzrth the facts 
end reasons upon which it is based and aust be received by the Assistftnt 
Secretary for Laboi^Iana^isent delations. Attention: Office of Pederal 
Laboiv? ip.Tiâ ement Belations, T7. S» Departznent of Labor, Washington, D. C. 
20216, not later than the close of business April 19» 19?6.

Sincerely,

ItEH B. 33HICjDGSS 
Begional Adziinistrator 
labor-Hanagenent Services

cci Hr. David R. Wilson
Regional Labor Relations Officer 
General Services Administration 
1776 Peachtree Street, N.B. 
Atlanta, Georgia 30309

American Federation of Goverament 
Sc^loyees, Local 2067 

3312 N. HcGee Road 
IXiluth, Georgia 3OI36

bcc: Atlanta Area Office Pile
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O ffice o p  t h e  A s sistant  Sb c r b ta r y

W A S H I N G T O N

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal 

Employees 
1016 16th Street, N. W. 
Washington, D. C. 20036

Re:

776

Department of the Navy
Naval Plant Representative Office
Case No. 22-6655(CA)

Dear Ms. Cooper:

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator’s 
dismissal of the complaint in the above-captioned case, which 
alleges violations of Section 19(a)(1) and (6) of Executive 
Order IIU9I, as amended.

In agreement with the Acting Regional Administrator, I 
find further proceedings in this matter unwarranted. Thus, 
in my view, the evidence herein is insufficient to establish 
a reasonable baisis for the allegation that the Respondent 
failed to timely or properly implement the arbitrator's 
award here involved.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator’s dismissal of the 
complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

UA BO R M A N A G t M t N T  S t * « V I C F S  A D M I N I S T R A T I O N  

H C G I O N A L  O F F I C r  

1 4 1 2 0  G A T E W A Y  B U I L D I N G  

3 9 3 1  M A R K E T  S T R f t E T

U n i t e d  s t a t e s  d e p a r t m e n t  o f  LABOfN

May 15. 1976

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal 

Employees 
1016 - 16th Street, N.W. 
Washington,D.C. 20036 
(Cert. Mail No. 452171)

PH ILA OC LPH IA  PA I » I 0 4  

T C l-rPM O N C  a i » . S * 7 * l l 3 4

Re: Dept, of Navy,Naval Plant 
Representative Office 
Case No. 22-6655(CA)

Dear Ms. Cooper:

The above-captioned case, alleging a violation of Executive 
Order 11491, as amended, has been investigated and carefully considered.
It does not appear that further proceedings are warranted since a 
reasonable basis for the complaint has not been established.

Your complaint makes two allegations: first, that the Activity 
did not implement the Arbitrator’s award within 10 days, as required 
by Article 24, Section 6 of the Negotiated Agreement, and did not file 
exceptions with the FLRC within that time, thus violating Sections 19(a)
(1) and 19(a)(6) of Executive Order 11491, as amended; secondly, that 
the manner in which the Activity subsequently did implement the award 
was also in violation of Sections 19(a)(1) and 19^a)(6) of the Executive 
Order.

In a follow-up letter dated March 25, 1976, you requested, pursuant 
to Section 203.6 of the Rules and Regulations, that the Area Administrator 
conduct an independent, on-sight investigation of this matter. The Area 
Administrator has deemed such investigation unnecessary and has not un­
dertaken it, since there has been no showing, to warrant such an investi­
gation. I concur in the Area Administrator's determination in this regard.

The investigation has revealed that on September 22, 1975, both the 
Union and the Activity v/ere notified of Arbitrator Somers' decision of 
September 22, 1975, which found thatr the Activity had violated Article 12, 
Section 2 of the Negotiated Agreement in failing to post a notice of the 
promotional opportunity before filling the position of Quality Assurance 
Specialist (6S-1910-5; and ordered that the position be vacated, with a 
promotional opportunity notice to be posted in accordance with Article 12, 
Section 2. The decision further stated that the Employer was not pre­
cluded from simultaneously requesting a Civil Service Commission Register 
listing for the position, or from soliciting an in-house or outside ap­
plicant with the requisite qualifications. By letter dated October 2, 1975,
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Mr. R.L. Herbert, LMR, for the Naval Plant Representative, Baltimore, 
requested that the Director of Civilian Manpower Management file a 
petition for review of the Arbitration Award with the Federal Labor 
Relations Council.

On October 20, .1975, John Connerton, Labor Relations Advisor, Office 
of Civilian Manpower Management, Department of the Navy, requested that the 
Federal Labor Relations Council grant an extension of time--to November 7, 
1975--for the purpose of filing exceptions to the FLRC regarding the ar­
bitrator's award. By letter dated October 21, 1975, you informed the FLRC 
of your opposition to the extension. On November 5, 1975, the Council 
granted the Agency's request for an extension of time in which to file any 
exceptions in the matter until November 7, 1975. Thereafter, the Activity 
decided not to appeal and informed the Union on November 7, 1975 of its 
’ntention to implement the Order.

On November 7, 1975, the Activity posted a position vacancy for 
Industrial Engineering Technician, GS-895-5. Mr. Ellis, the occupant of the GS 
’’910-5 position, which v;as vacated pursuant to the arbitrator's decision, 
applied for the position. As the sole qualified applicant, he was selected.
On December 3, 1975, the GS-1910-5 position was reposted. Mr. Ellis was the 
sole qualified applicant for this job and was selected.

You contend (1), that the Activity's delay in implementing the arbitrator's 
award violated .Section 19(a)(1) and (6),and that (2),in creating the GS 895-05. 
position to "take care of Mr. Ellis" and in reinstating him to the GS 1910-5 
position also violated the same sections of the Order.

With respect to point (1), you argue that Article 27, Section 6 of the 
contract was violated by the delay in implementing the award. If your 
argument is premised on a contractual violation, then under the authority 
of the Assistant Secretary's Report on Rulings, #49, the parties are left to 
their remedies under the agreement. If your argument is based on a deliberate 
delay to interfere with the rights of employees of your organization, then 
there is a lack of evidence to sustain such a premise.

With respect to point (2), that the Activity violated the Order by 
creating the GS 895-05 position, you argue that such conduct "makes a farce 
of the arbitration award". There was no evidence to indicate that the posting 
and filling of the GS-89S-05 job was inherently improper. The Civil Service 
Commission found mo impv'opriety in the posting and filling of the position.
The re-posting and filling of the GS 1910-5 position was done to comply, with 
the arbitrator's award. You argue, in essence, that Mr. Ellis' appointment 
v/as not in compliance with the arbitrator's award. In the circumstances of 
this case, I find that the issue of whether the terms of the arbitrator's award 
have been complied with is not to be decided by the Assistant Secretary but

decided pursuant to the terms of the collective bargaining agreement. There 
is no evidence that the Activity has failed to comply with an Arbitrator's 
award within the meaning of Federal Aviation Agency, A/SLMR 517 nr Departments 
of the Army, A/SLMR 412, FLRC 74 A-46. In the subject case, there is a dis­
agreement as to whether there is compliance; there is no evidence that the 
compliance is a complete sham so as to warrant a conclusion that there is no 
compliance.

I find that you have no established a reasonable basis for finding a 
violation of Section 19(a)(1) and (6).

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary for Labor-Management Relations, Attn: Office of Federal Labor- 
Management Relations, U.S. Department of Labor, Washington,D.C. 20216. A copy 
of the request for review must be served on this office and the Respondent.
A statement of service should accompany the request for review. Such request 
must contain a complete statement setting forth the facts and reasons upon which 
it is based and must be received by the Assistant Secretary no later than close 
of business June 30, 1976.

Sincerely,

Acting Regional Administrator
Ik
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Ms. Koloa I. Harrell 
Peftchtret? Rô ad 

Aportncnt 9^7 
Atlaata, croorgia 3v 3^9

Rc;

777

rTatlooal Trcarvu’j' T>aploy?*e6 Union 
Cl^pt<?r ?6 (inlcrnal Hcvcnue Service) 
Case 5o. sO-667?(CO)

Dcor J!fr. llDirrell:

Is in rcor^noo fo yo\ar letter dat6<l AiC‘4ct IH, 
l "7r), which, in elfcct, roqucnts rcconf;id<»ration of your 
rrqucet for review in thr nubjcct case,

I liavtf rec'?nnidv?rci all of thi: natcĵ  ial yciA have 
subsiitt ĉl in n^farxS to this case. I ani fJtlll of tl\o opinion 
tlvat you lailed to establish a rcaconablo basic for your 
corrfolatnt (i.e. tltat union*c conduct tovcrd you wap 
arbitrary, di?»criainatory, or in bad faith) ancl, con«equcntly> 
further proceedincfl in thia natter are unwarranted,

It should be nottnS that appeals with res|>?»ct to 
t3ccisioc5 of the Assistant S<?cr4»t̂ ury m y be t̂ adc* to the 
Potleral I.abor T^olations Council by filinc appropriate an<? 
ti?icly petitions for revicv. Attached for your infonaation 
is a cofjf of Pules an^ Br/^ulationa of th<.» Federal I^bor 
F--Iations Councl 1 and r^l fir rviTapocres" I^ane  ̂~ ̂ ~ ■

Cincerely,

BernaKl K. DeLury 
Anoiatant T>eci'ctary of Labor

Attachrw nhc

Mb . Eolen I. Harrell 
2025 Peachtree Bead 
ApartmQnt 92?
Atlanta, Georgia 30309

B£t National Treasury OiQ^loyeea Union 
Chapter 26 
(internal Revenue Se2nd.oe)
Casa «o. U0-6673(C0)

Dear Me. Harrell:

The above-oaptioned case alleging a violation of Section 19 of Exeou- 
tive Order 1lU91i &a amended, haa been Investigated and considered 
carefully.

Tt does not appear that further proceedings are varranted Inasmuoh 
as a reasonable basis for the camplaint has not been established*

You have alleged that Respondent violated Section 19(b)(1) of Execu­
tive Order 111+91, as amended, by failing to adequately represent you 
in a grievance procedure.

Investigation reveals that you submitted a continuous consideration 
application for promotion in April, 197U- However, you were inad­
vertently omitted from consideration for a Tax Eraminer position an­
nounced as vacant September 19, 19?U» and filled November 19f 197U»
Vhen fjubsequently you learned you had not been considered > you filed 
a grievance on I’ebruary 21, 1975* nnder the negotiated grievanoe pro­
cedure.

In support of your alle£>:atlon you contend that Respondent! (l) allowed 
’’unauthorized management representatives’* to attend your grievance 
meetings; (2) did not timely schedule some of the meetings; (3) failed 
to soe that a ”dask audit’* was oonduoter. following your request; (1;) 
pemitted **manipulation** of selection c;.‘:Lteria for the Tax Examiner 
position for which you applied; and, (5) did not ensure that your 
‘'proper performance evaluation** was used in considering you for a 
promotion.

Grievance meetings were scheduled February 26, 1975t March 6 and 11, 
'!975, April 18, 1975, and May 19, 1975* One or two of Respondent's 
representatives acted on your behalf at each meeting.
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Althou^ officials of the PerBonnel Office assisted management's ro- 
presontatives at each meeting, there is no evidence that Respondent 
had the authority to proliihit their attendaace* Such Pereomel Of­
fice assistance is apparently routinely permitted under the grievance 
procedure provided in the “bargaining’ agreement “between Respondent and 
the Internal Revenue Service.

Moreover, Respondent is without the authority to effect the requested 
•'desk audit" or to determine which supervisory evalTiation form is to 
he submitted to a ranking official considering an applicant for pro­
motion. Evidenco indicates tliat there are statutory procedures for 
classification appeals to effect sach a "desk audit” and that both 
supervisory evaluations available to the ranlcing official yielded the 
same score.

Vhile the grievance meetings in question were not strictly scheduled 
in accordance with the deadlines set forth in the negotiated grievance 
procedure, there is no evidence that Respondent encouraged dilatory 
scheduling or otherwise attempted to delay the grievance proced'ore. 
Steps 1 and 2 meetings were timely scheduled, and delays in scheduling 
the Steps 3 and 1+ meetings were caused, respectively, by your desire 
to be represented by someone other than Respondent's agents and by the. 
inability of the District Director or his assistant to immediately 
attend the final meeting.

There is no evidenco bhot Respondent v/as a party to the selection pro­
cess in eelectiji{?: a candidate for the Tajc Examiner vacancy or exercised 
any control or influence over the selection criteria.

There is, therefore, no evidence that Respondent, by its actions on 
your behalf during the grievance proceedings, failed to represent you 
as required by Section 10(e) of the Order.

You have also alleged that Respondent violated Section 19(b)(l) of the 
Order by discouraging your filing of grievances. Specifically, you 
contend that Ms. Maxy Jean Royer, President of Chapter 26, required 
you to sign an unnecessary affidavit before agreeing to represent you, 
and made dissuasive personal statements about your grievances.

However, evidence indicates that the affidavit requested by Ms. Royer 
was necessitated by tlie late filing of your grievance. In fact, the 
affidavit enabled your grievance to be considered timely filed, and 
was used by Respondent to your benefit.

The allegedly discouraging remarks were merely the personal comments 
of Ms. Royer. There is no evidence that such remarks interfered with 
your r i ^ t  to file a grievance, and, as the evidence shows, did not 
prevent the further processing of your grievance nor did it otherwise 
impede Respondent in representing you.

Thus, there is no evidence that Respondent attempted to discourago your 
filing of grievances or in any way interfere with the exercise of your 
protected ri^ts.

Finally, you have alleged that Respondent violated Section 19(‘l>)(l) of 
the Order by failing to Ijavoke arbitration for your gpievanoe.

However, as the exclusive representative of employees in the bargaining 
unit of which you are a member, Respondent is entitled to exercise dis­
cretion in prosecuting employee grievances. Section 10(e) of the Order 
states, in relevant part, that:

(e) Vhen a labor organization has been accorded exclusive 
recognition, it is the exclusive representative of employees 
in the unit and is entitled to act for and to negotiate 
agreements covering all employees In the unit. It is re­
sponsible for representing the interests of all employees 
in the unit without discrimination and without regard to 
labor organization membership.

In its decision No. 7l|A-5U* the Federal Labor Relations Council recognized 
the ri^t of the excl\isiv© representative to einploy discretion in pro­
viding representation for unit en3>ioyeesj

In summary, the second sentence of section 10(e) does not 
impose an affirmative duty on the exclusive representative 
to act for unit employees whenever it is empowered to do so 
under the Order, but only prescribes the manner in which 
the exclusive representative must provide its services to 
unit employees when acting within its scope of authority 
established by other provisions of the Order,

There is no evidence which would indicate that Respondent acted with dis­
crimination in rejecting arbitration for your grievance. Indeed, Re­
spondent's decision not to invoke arbitration was based entirely on its 
appraisal of the merits of your grievance. Such a decision wais, there­
fore, pormissable within the meaning of Section 10(e).

Thus, there is no evidence that Respondent failed to provide adequate 
reprosentation witM n the meaning of Section 10(e), or otherwise inter­
fered with, restrained, or coerced you in the exercise of your rights 
guaranteed by the Order. Absent such evidence, there is no reasonable 
basis for the complaint.

I am, therefore, dismissing the complaint in this matter.
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UO-6673(co) - U-

PoTBuant to Section 203.8(c) of th© Regulations of tho Assistant Seore- 
tEtry you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respon­
dent* A  statement of service should accompany the request for review.

Such request must contain a 6oiQpl<?te statement setting forth the facts 
and reasons upon which it is hased and must he received by the Assistant 
Secretary for Labor^-Management Relations, U. S. Department of Labor, 
Attention: Office of Pederal Labor^Management Relations, Washington,.
D. C. 20216, not later than tho close of business March 26, 197^.

Sincerely,

LEM R. BRTDGES 
Assistant Regional Director 
for Labor-Management Services

7 7 8

9-10-76

U.S. DEPARTMENT OF LABOR
O ffice o p  t h e  A s sistant  Se c r e t a r y

W A S H I N G T O N

Ms. Lisa Renee Strax 
Staff Attorney
National Federation of Federal Employees 
1016 16th Street, N. W.
Washington, D. C. 20036

Re: Department of Agriculture 
Office of Investigation 
Office of Audit 
Case No. 22-5979(CA)

Dear Ms. Strax:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-captioned case, which alleges 
a violation of Section 19(a)(1), (2), (5) and (6) of Executive 
Order 11^91 > as am^ded.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that further proceedings in this 
matter are unwarranted.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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L A B O R  M A N A C C M E N T  S E R V I C E S  A D M I N I S T R A T I O N  

R E G I O N A L  O F F I C E  

M 1 ? . 0  G A T E W A Y  B U I L D I N G  

M A R K E T  S T R E E T

May 2b;-

Ms. Lisa Renee Strax 
Legal Department
National Federation of Federal Employees 
1737 H Street, N.W.
Washington,D.C. 20006 
(Cert. Mail No. 453122)

^H ILA O CLPM IA  PA I » I 0 4  

TCLKPMONE 2 I 9 - 9 » 7 . I I 3 4

Re: Department of Agriculture 
Office of Investigation 
Office of Audit 
Case No. 22-5979(CA)

Dear Ms. Strax:

The above-captioned case alleging a violation of Section 19 
of Executive Order 11491, as amended, has been investigated and 
considered carefully. It does not appear that further proceedings 
are warranted inasmuch as a reasonable basis for the complaint has 
not been established.

On October 10, 1975, I sent you and Mr. Becker a 1 otter 
indicating that I thoucjht the issue of whether or not dues termination 
by the Respondent was permissible deperidec* *ipon whether the with­
drawal of recognition by the Activity utilizing Section 3(b)(4) of 
the Executive Order was proper and that the matter was being handled 
by the Administrative law Judge in Case No. 22-5821(CA). The Assistant 
Secretary has now ruled in said case, U .S. Department of Agriculture, 
A/SLMR No. 643, dated May 11 , 1976, that the employees wore’ covered 
by the exception in Section 3(b)(4). In these circumstances, you have 
not established a reasonable basis that violations of Section 19(a)(1)
(2)(5) and (6) have occurred.

I am» therefore, dismissing the complaint in this Wihtuir.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U.S. D(̂ partri'ent of Labor, 
Washington,D.C. 20216. A copy of the request for review must be served 
upon this office and the Respondent. A statement of service should 
accompany the request for review.

Page 2
22-5979(CA)

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by 
the Assistant Secretary not later than close of business June 10, 1976.

Sincerely,

Frank P. Willette
Acting Regional Administrator
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Office op thb Assistant Slcrbtary 

WASHINGTON, D.C. 20210

U.S. DEPARTMENT OF LABOR May n ,  1976

9-15-76

Ms. Janet Cooper 
Staff Attorney 
National Federation of 

Federal Employees 
1016 16th Street, N.W. 
Washington, D.C. 20036

Dear Ms. Cooper:

779

Re: Army and Air Force Exchange Service 
Capitol Exchange Region Headquarters 
Case No. 22-6657(CA)

I have considered carefully your request for review seeking reversal 
of the Acting Regional Administrator’s dismissal of the instant complaint, 
which alleges a violation of Section 19(a)(1) and(6) of Executive Order 
11491, as amended.

In agreement with the Acting Regional Administrator, I find that a 
reasonable basis for the complaint has not been established and that, conse­
quently, further proceedings in this matter are unwarranted. In reaching 
this disposition it was noted that the parties' negotiated agreement pro­
vides for union membership drives, although the use of agency facilities for 
such purposes is not specifically outlined therein. Further, the evidence 
establishes that the parties, in fact, met and conferred over the use of 
the employee breakroom requested by the Complainant and that when its use 
was denied by the Respondent the latter offered a conference room as an 
alternative. Under these circumstances, I find that there is insufficient 
evidence to establish a reasonable basis for the allegation that the 
Respondent failed to discharge its bargaining obligations in this matter.

Accordingly, your request for review, seeking reversal of the Acting 
Regional Administrator’s dismissal of the instant complaint, is denied.

Sincerely

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal 

Employees 
1016 16th Street, N.W, 
Washington,D.C. 20036 
(Cert. Mail No. 453081)

PHILAOr.Lr*HIA. PA I«I04 
T »U £PM O N C  2 1 5 . 9 9 7 . 1 1 3 4

Re: Army and Air Force Exchange Service 
Capitol Exchange Region Headquarters 
Case No. 22-6657(CA)

Dear Ms. Cooper:

The, above-captioned case alleging a violation of Executive 
Order 11491, as amended, has been investigated and considered 
carefully. It doos not appear that further proceedings are 
warranted inaGiiiuch as a reasonable basis for the coiiiplaint has 
not been established.

In your complaint you alleged that by letter dated Deceiubî '' 2,
197S the Respondent refused to negotiate on the Union's proposal 
that the Union be granted the use of the employee breakroom (snackbar) 
to conduct a Union membership drive in violation of Sections 19(a)(1) 
and (6).

The investigation has revealed tnat by letter dated June 26, 1975, 
to Mr. Douglas K. Orten, Labor Relations Representative, Capitol 
Exchange Region Headquarters, Army and Air Force Exchaii'io, Sarn King, 
President, NFFE, l.ocal 1622, requested permission to con«!uct a m»-niber- 
ship drive beginning July 7, 1975 to run for thirty (30) working days. 
During the week of July 7, 1975, Mr. King met vnth Mr. Otten and Mr. 
Gary Leuesque, Personnel Manager, to discuss the details of the drive. 
At this meeting Mr. King requested the use of the employee breakroom 
(snackbar) to conduct the membership drive. Messrs. Otten and Leuesque 
informed him that the employee breakroom was inappropriate because 
supervisors, who also used the eating facilities, would be bothered 
by the drive; they did, however, offer him the use of the small con­
ference room.

On July 15, 1975, Mr. King sent a letter to Major General C.W. 
Hospeljhorn, Commanding Officer, Army and Air Force Exchange Service, 
stating in summary that the Respondent had denied the Union's request 
to use the employee breakroom to conduct a membership drive and re­
questing any relief the Commanding Officer could give in the matter.

561



Page 2
22-6657(CA)

Page 3
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On July 17, 1975, Mr. King sent a letter to Mr. Lester Killebrew, 
Chief, Capitol Exchange Region, Headquarters, roquer>tintj permission to 
conduct a membership drive in the employee breakroom beqinnirtq July 28,
1975 and to run for thirty (30) v/orkdcys. By letter datud July 24,1975,
Mr. Killebrew responded stating that the Activity could not grant to the 
Union the use of the employee breakroom for the membership drive, cited 
the reasons and offered the Union the use of the small conference room 
on a space available basis to conduct the 30-day meiiibership drive. On 
July 30, 1975, Mr. King telephoned Mr. Otten and protested the denial of 
the employee breakroom and was told that the management had valid reasons 
for denying the use of the breakroom. Also, during a labor-management 
meeting on August 7, 1975, Mr. King again brought up the matter of the 
employee breakroom and was told that it could not be used for a membership 
drive campaign.

Subsequently, on November 23, 1975, Mr. King sent a letter to 
Mr. Leuesque requesting that negotiations be held on the use of a table 
in the lunch break area for membership drives during the lunch breaks and 
requested that negotiations begin on December 8, 1975 at 10:00 a.m.

By letter dated December 2, 1975, Mr. Leuesque responded stating 
that the breakroom could not be made available to the Union for membership 
drives for the reasons cited in the July 24, 1975 letter and offered the 
use of the small conference room for the membership drive.

NFf-'E President V/olkomir filed an Unfair Labor Practice charge 
against the Respondent on December 15, 1975 and the subject complaint 
was filed by you on February 6, 1976.

You contend that the Respondent's refusal to meet and negotiate 
as requested in Mr. King's November 23, 1975 letter violated Sections 
19(a)(1) and (6) of the Order. You argue that under Section 11(a) of 
the Order the Respondent is obligated to negotiate with rcspect to mid­
contract charges' in established personnel policies and practices and 
matters affecting working conditions and that this obligation to negotiate 
includes changes requested by the exclusive representative as well as 
those initiated by the Activity. And, if an impasse is reached, the 
Activity is obligated to refer the matter to the Federal Mediation and 
Conciliation Service per Section 16 of the Order.

In my opinion, the Respondent has no obligation under the Order 
to grant the Union the use of the employee breakroom to conduct a membership 
dri ve.

Section 19(a)(3) of the Order provides in part "that an agency max 
furnis'h facilities under Section 23 of the Order when consistent with the 
best interest of the agency, its employees, and the organization..."Moreover,

precedent decisions of the Assistant Secretary have recognized that the 
use of agency facilities for employee organization meetings are privileges, 
not rights and as such nwy be reasonably conditioned by the agency.!/

With respect to your contention that the Respondent is obligated 
to negotiate the matter with the-Union under 11(a) of the Order, Section 
11(a) of the Order requires that an Activity give the exclusive representative 
adequate notice and an opportunity to negotiate prior to changing established 
Dersonnel policies and practices and matters affecting v/orking conditions 
during the term of an existing agreement, unless the issues thus raised are 
controlled by current contractual commitments, or a clear and unmistakable 
waiver is present. 2/ Section 11(a) of the Order does not impose any mandatory 
ooligation on an Activity to bargain over changes proposed or requested by 
the Union during the term of the contract and does not give the exclusive 
'representative any right to demand such bargaining. An Activity may bargain 
with the Union on proposals submitted by the Union during the mid-term of 
the contract if it so desires, but is not required to do so under the Order.

Moreover, the evidence presented reveals that tfio Respondent did. 
In fact, negotiate with the Union on the Union's proposal that it be granted 
the use of the employee breakroom to conduct a‘Union membership drive. The 
Respondent listened to the Union's proposal, considered it, advised the Union 
it could not grant it the use of the employee breakroom for the mumbership 
lirive because supervisors used the breakroom and offered, as a counterproposal 
the use of the small conference room. It was only after the Union refused 
the offer of the small room and insisted that the Respondent agree to its 
demand or declare a negotiation dispute impasse per Section 16 of the Order 
did the Respondent take the position that it was not required to bargain on 
the Union's proposal at that time, and suggested that the Union bring the 
proposal up in the context of negotiations/renegotiations of a new agreement.

I find nothing in the Order which requires or obligates the 
Respondent to submit this mid-contract proposal of the Union to the Federal 
Mediation and Conciliation Service.

Based upon all the foregoing, I find that you have not established 
i reasonable basis that a 19(a)(1) and (6) violation has occurred.

I am, therefore, dismissing the complaint in its entirety.

1/ Los A'nqeles Air Route Traffic Control Center. A/SLMR No. 283, and InternaT 
Revenue Service Office of the Regional Commissioner, Western Region, A/SLMR
N5T473.-------- ----------------- --------------------------------- -----

y  FLRC Report and Recommendation on Labor-Management Relations in the Federal 
Service, February 6, 1975.
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22-6657(CA) O ffice of  t h e  A ssistant  S e c r e t a r y  

W A S H I N G T O N

U.S. DEPARTMENT OF LABOR

Pursuant to Section 203.8(c) of the Rules and Regulations of the 
Assistant Secretary, you. may appeal this action by filing a request for 
review with the Assistant Secretary and serving a copy upon this office 
and respondent, A statement of service should accompany the request for 
review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U.S. Department of 
Labor, 200 Constitution Avenue, N.W., Washington,D.C. 20216 not later 
than close of business May 26, 1976.

Sincerely,

Frank P. Willette 
Acting Regional Administrator 

for Labor-Management Relations

9-16-76

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal 

Employees \
1016 l6th Street, N. W. 
Washington, D. C. 20036

Re:

7 8 0

Northern Division 
Naval Facilities 
Engineering Command 
Case No. 20-55‘̂‘̂(CA)

Dear Ms. Cooper:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the subject case, which alleges 
violations of Section 19(a)(1), (2), (4) and (5) of Executive 
Order 11^+91 > as amended.

In agreement with the Regional Administrator, I find 
that the instant complaint was not filed timely and, conse­
quently, further proceedings in this matter are unwarranted. 
See, in this regard, Section 203.2(b)(2) and (3) of the 
Assistant Secretary*s Regulations.

Accordingly, your request for review, seeking reversal 
of the Regional Aininistrator*s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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R E G I O N A U  O F r i C E  

1 4 1 2 0  G A T E W A Y  B U I L O I N O  

3 S 3 S  M A R K E T  S T R E E T

U n i t e d  S t a t e s  d e p a r t m e n t  o f  L a b o r

May 24, 1976

Ms. Jai>et Cooper 
Staff Attorney 
National Federation of 

Federal Employees 
1016 - 16th Street, N.W. 
Washington, D.C. 20036 
(Certified Mail No. 4530281

Rfe: Northern Division 
Naval Facilities 
Engineering Command 
Case No. 20-5544(CA)

Dear Ms. Cooper;

The above-referenced case alleging violations of Section 19(a)(1), 
(2), (4) cind (5) of Fjtecutive Order 11491, as amended, has been investigated 
and considered carefully. It does not appear that further proceedings are 
warranted inasmuch as a reasonable basis for the complaint has not been 
established.

- 2 -

The purpose of Section 203.2 is to require the parties to deal with 
their disputes promptly and to prevent stale charges from being raised.i/

It is apparent that the Complainant is attempting to revive a stale 
issue in contradiction to the Regulations, and, therefore, I find that the 
complaint was not timely filed.

For the reasons stated above, I am dismissing the complaint in its
entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a requerL 2or review with the 
Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U.S. Department of Labor, Washington, D.C. 
20216. A copy of this request for review must be served upon this office and 
the Respondent. A statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant Secretary 
not later than the close of business June 8, 1976.

Sincerely,

Frank P. Willette 
Acting Regional Administrator 

for Labor-Management Services

The complaint arises from the City of Philadelphia’s attempts to 
collect tax monies owed by nonresidents employed by the Activity. You allege 
that Robert Ostern^ieller, an employee of the Activity, suffered great embar­
rassment when the ctivity permitted the City’s "process servers" t:o appear 
at his desk without first allowing him to go to the Security Building to 
receive the service of process.

Investigation has disclosed that this same issue was the subject of 
a pre-complaint charge on September 30, 1975, which alleged a 19(a)(1) violation. 
The Activity responded to that charge with its final decision on October 30,
1975. Thus, in accordance with Section 203.2(b)(2) of the Assistant Secretary’s 
Rules and Regulations, the Complainant had sixty (60) days in wirich to file a 
formal complaint. Instead, on December 30, 1975, the Complainant filed another 
unfair labor practice charge with the Respondent, the one out of which the 
instant case arises, which merely restated the Ostermueller claim under different 
subparagraphs of Section 19 of the Order. In fact, the union itself admits that 
it was reinstituting the charge.

~  Department of the Air Force, Headquarters, Air Force Flight Test Center, 
Edmunds Air Force Base, California, A/SLMR No. 255. (1973). Eurcau of 
Reclamation, Boulder Canyon Project Office. Nevada, A/SLMR No. 3oO, (1974).
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9-16-76

U.S. DEPARTMENT OF LABOR
O ffice o f  t h e  A ssistant  Se c r e t a r y

W A S H I N G T O N

781
Mr. Mark Tremayne
7^13 Bradley Drive
Buena Park, California 90620

Re:

Dear Mr. Tremayne;

Defense Supply Agency 
Defense Contract Administration 

Services 
Case No. 72-5930(CA)

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-captioned case, which alleges 
violations of Section 19(a)(1), (2) and (i+) of Executive 
Order llU91j as amended.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that a reasonable basis for 
the instant complaint has not been established and, conse­
quently, further proceedings in this matter are unwarranted.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied. \

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

iiay 26, 1976

Mr, Mark Tremayne 
7A13 Bradley Drive 
Buena Park, CA 90620

Dear 14r. Tremayne i

lie; DCSAR -
Mark Tremayne 
Case No. 72-5930^

The above captioned case alleging violations of Section 19 of the ExecMtive 
Order 11A91, ae amended, have been investigated and considered carefully.

It does not appear that further proceedings are warranted inasBuch as the 
dispute over the amount of time available to eraployees to discuas matters 
of personal concern is clearly a dispute over the interpretation of the 
existing agreement and in this situation, the Assistant Secretary will not 
determine the issue but will leave parties to remedies under their agree­
ment. (Report Ho. 49. copy attached.) I^oreover, as to the 19(a)(4) com­
plaint there is no evidence of discrimination since you had not filed a 
complaint or testified under this Order at the time of the complained of 
action.

I am, therefore, dismissing the complaint in this matter.

Pmrsuant to Section 203.8(c) of the Regulatioos of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assist­
ant Secretary and serving a copy upon this office and the Area Administra­
tor as well as the respondent. A stateraenc of service should accompany 
the request for review.

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secre­
tary for Labor-Management Relations, U. S. Department of Labor, 200 Consti­
tution Avenue, N.W., Washington, D* C. 20210, not later than the close of 
business on June 9, 1976.

Sincerely,

3ordon M. Byrholdt 
^gional Administrator 
-abor-Management Services

Ittachoent
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9-16-76

U.S. DEPARTMENT OF LABOR
O ffice of  t h e  A ssistant  Se c r e t a r y

W A S H I N G T O N

Mr. Sidney T. Cohen 
Grand Lodge Representative 
International Association of Machinists 

and Aerospace Workers, AFL-CIO 
P. 0. Box 7768
Long Beach, California 90807

782

Re: Naval Air Rework Facility- 
North Island 
San Diego, California 
Case No. 72-5972(CA)

Dear M r . Cohen:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-captioned case, which alleges 
violations of Section 19(a)(1) and (2) of Executive Order 
IIU9I 5 as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that a reasonable basis for the 
instant complaint has not been established and, consequently, 
further proceedings in this matter are unwarranted. Moreover, 
I also note that, as the issue herein appears to have been 
raised in a grievance procedure, the instant complaint would 
be barred by Section 19(d) of the Order.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

June 29. 1976

Mr. John D. Foote
Grand Lodge RepresentaClvo
1AH» Lodge 726
?• 0. Box 7768
Long Beach, CA 90807

Dear Mr. Foote1

Re: Naval Air Rework FacUlty 
North Island - 
lAH, Lodge 726 
Case No. 72-5972

The above-captioned case alleging a violation of Section 19 of Executive 
Order 11491» as amendedp has been investigated and considered carefully.

It does not appear that a reasonable basis for the complaint has been 
established. In this regard it is noted that the decision to remove 
Mr. Fuchs from his temporary assignment and to return him to his perma­
nent assignment, which is the occurrence alleged to be unfair labor 
practice, occurred prior to the September 26, 1975, representational 
efforts made by Complainant on his behalf and moreover, the action was 
taken after the Branch was brought up to ceiling by the selection of an 
employee for a permanent position on September 22, 1975. In these cir­
cumstances, and since no evidence of imion animus was submitted in 
support of the allegations, I conclude that further proceedings are 
not warranted*

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving tt copy upon this office and the Area Ad­
ministrator as well as the respondent. A statement of service should 
accompany the request for review. Such request must contain a complete 
statement setting forth the facts and reasons upon wliich it is based 
and must be received by the Assistant Secretary for Labor-:ianagement 
Relations, U. S. Department of Labor, 200 Constitution Avon^ie,
Washington, D. C. 20210, not later than the close of business on July ftA, 
1976.

Sincerely,

Gordon M. Byrholdt 
Regional Administrator 
Labor^>lanageaant Services
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U.S. DEPARTMENT OF LABOR
O fficb o f  t h b  A ssistant  Sb c r b ta r y  

W A S H I N G T O N

9-16-76

Mr. William M. Nussbaiom 
President
New York-New Jersey Council of Social 

Security Administration District 
Offices, Local 195 

American Federation of Government 
Employees, AFL-CIO 

60 Van Houten Street 
Paterson, New Jersey 07505

783

Re: New York Regional Office, HEW
Bureau of District Office Operations 
Social Security Administration 
Case No. 30-68o6(GA)

Dear Mr. Nussbaum:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the ahove-captioned Application for Decision on Grievahility 
or Arbitrability.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that the Application was properly 
dismissed.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the subject 
Application, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

U. S. D E P A R T M E N T  O F  LA B O R
B E F O R E  T H E  A S S I S T A N T  S E C R E T A R Y  F O R  L A B O R - M A N A G E M E N T  R E L A T I O N S  

N E W  Y O R K  R E G I O N A l .  O F F I C E

Suite 3515 
1515 Broadway 

New York, New York IOO36

June U» 1976 In reply refer to Case No. 30-6806(GA)

William M. Nussbaum, President
New York-New Jersey Council of
Social Security Administration District
Offices, Local 195
American Federation of Government
Employees, AFL-CIO
60 Vaji Houten Street
Paterson, New Jersey 07505

Re: N.Y. Regional Office, HEW, Bureau 
of District Office Operations, SSA

Deax Mr. Nussbaum:

The above captioned case, initiated by the filing of an Application 
for a Decision on Grievability under Section 6(a)(5) Executive 
Order lli+91, as amended, has been investigated and considered care­
fully.

It does not appear that further proceedings are warranted inasmuch 
as the grievance giving rise to the application was not timely 
filed in accordance with the grievance procedure contained in the 
General Agreement between the Bureau of District Office Operations, 
Social Security Administration, New York Region, and the New York- 
New Jersey Council of District Office Locals of the American Federa­
tion of Government Employees, AFL-CIO.

Article XXX, Section 3 of the Agreement which sets forth the proce­
dure for initiating a grievance pursuant to the negotiated grievance 
procedure, provides, in part;

"Any grievance on which action is not initiated 
with the immediate supervisor within fifteen 
workdays after the occurrence of the incident 
or event from which such grievance arose will 
not be presented or considered at a later date 
unless the employee was not aware of being ag­
grieved within the stated time limit."
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Investigation of the application discloced that Frank Charkowick 
filed a grievance pursusuit to the negotiated grievance procedure 
on June 3» 1975? alleging the Activity had failed to timely pro­
mote him to Grade GS-7. On June l6, 1975* he invoked step 3 of 
the griev^ce procedure by requesting a meeting with the District 
Manager.1/ Subsequently, the matter was pursued under the Agency 
grievance procedure rather than the negotiated grievance proce­
dure.

On December 12, 1975» prior to receiving a final decision from the 
Agency, Charkowick filed a grievance pursuant to the negotiated 
grievance procedure alleging the Activity had violated Article XXI, 
Section 1 of the Agreement by failing to timely promote him to 
Grade GS-7-^ The Activity refused to process the grievance at each 
of the first three steps of the grievance procedure maintaining the 
issue was subject to a statutory appeals procedure and on January 
lUt 1976, it rendered a final rejection of the grievance. Subse­
quently, you filed a timely application seeking a decision on the 
grievability of the grievance.

In its response to the application, the Activity contends that the 
grievance upon which the application is predicated was not timely 
filed in accordance with Article XXX, Section 3 of the Agreement, 
i.e., it was not filed within fifteen workdays after the occur­
rence of the incident or event from which the grievance arose.

After careful consideration of all the facts, I find that the 
grievance was not filed within the time limits set forth in Arti­
cle XXX, Section 3 of the Agreement. Mr. Charkowick was probably 
aware of the delay in the granting of his promotion shortly after 
the time he anticipated receiving it but was certainly aware of 
the incident in June of 1975 when he sought to invoke the negotia­
ted grievance procedure.

Case No. 30-6806(GA)
Since I have found that the grievance was untimely filed, it is 
not necessary to make a decision on the grievability question 
raised by the application.

r am, therefore, dismissing the application in this matter.

Pursuant to Section 205-6(b) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office as 
well as the other party. A statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, ATTN; Of­
fice of Federal Labor-Management Relations, U.S. Department of 
Labor, Washington, D.C. 20216, not later than the close of business 
June 21, 1976

Case No. ^0-6806(GA1

JAMIN B. NAUMOFF 
Regional Administrator 
New York Region

1/ It is not clear as to whether or not the grievance procedure 
had been properly invoked at this time, but it is apparent 
that the aggrieved employee was aware of the incident or the 
event being grieved.

^  The Agency's final decision on the grievance was rendered on 
January 26, 1976 based upon a December 15, 1975 requests for 
grievance reconsideration filed by Charkowick.

- 2 -
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9-16-76

U.S. DEPARTMENT OF LABOR
O ffice  o f  t h e  A ssistant  Se c r e t a r y

W A SH IN G T O N

Mr. William Harness 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, N. W.
Suite 1101
Washington, D. C. 20006

784

Re: Region IV, U.S. Customs Service 
Case No. 1+2-3257(CA)

Dear Mr. Harness:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's decision 
in the above-named case,in which he dismissed certain portions 
of your complaint.

The allegations of the complaint were treated as eight 
numbered allegations. The Regional Administrator dismissed 
allegations 2, 6, and 8, and part of the allegations contained 
in allegation k. Under all of the circumstances, I find that 
a reasonable basis has been established with respect to 
allegations 2, 6, and that portion of allegation h dismissed 
by the Regional Administrator. With respect to allegation 8,
I agree with the Regional Administrator that further pro­
ceedings are unwarranted as there was insufficient evidence 
to establish a reasonable basis for that portion of the 
complaint.

Accordingly, the Regional Administrator is directed 
to reinstate allegations 2 and 6, and that portion of 
allegation k which had been dismissed and, absent settlement, 
to issue a notice of hearing with regard to these and 
allegations 1, 3, 5 and 7, and the remaining portion of 
allegation U.

Sincerely,

May h, 1976

I4r. Ylncent L* Connery 
Hational Prosldent 
National Treasuzy BDEtplpyaea Union 
1730 K  Street, N.W., Suite 1101 
Vaahln^rton, D. C. 20006

Ret Region IV
S« Cuatoma Service 

niaml, 2Q.orlda 
Case Ho. 1*2-3257(CA)

Dear Hr. CojxnBxyi

The above captioned case alleĝ iiî : violations of Section 19(^)(l)(2) and 
(6) of Executive Order 1lU91f as amended, has TJeen Investigated and con­
sidered carefully. Elg^it (8) separate charges were filed from October 5, 
1975» "to January 19> 1976. Each of the precon5>lalnt charges vlll be 
treated separately; each Is Identified as Allegation 1 throu^ Allegation 
8.

Based on the Investigation, the position of parties, I find there Is a 
reasonable basis for con^laint In Allegation 1, psort of 5 and 7*>
Fox the reasons set forth below, I am dismissing Allegations 2, pert of 
1|., 6, and 8.

Allegation No. 2— -The preconplaint charge was filed on January 2, 1976.
The basis of this allegation is that on October 16, 1975> National Tteaaury 
Bot̂ jloyees Union (UTECT) filed a precon5)laint charge against the Activity.
The charge filed by NTE0 and signed by NTSU President Connery, alleged 
violations of Section 19(a)(1) (6). On Kovember 13» 1975» Beapondent 
answered the charge indicating that the charge was not filed by the prop­
er person Indicated in the contract executed by Coniplainant’s pxredecessor. 
National Customs Service Association (KCSA). The January 2, 1976, charge 
also alleges that Respondent failed to respond to three other charges: 
November 7, 1975# November 13, 1975, November 21, 1975-

Respondent failed to discuss or respond to these charges. The fundamental 
issue is not who may or who may not file an unfair labor practice complaint. 
The issue is whether employees* Section l(a) rights are interfered with cr 
whether an exclusive representative's collective rights under Section 19(a)
(5) and (6) are iinpeded by the activity’s refusal, to discuss a, preconiplaint 
charge or by the activity’s failttre to discuss the precomplaijit charge.
In rejecting the charges, I find that Respondent’s reasons, whether valid

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Case No. i*2-3257(CA) - 2 - Case No. 1*2-3257(GA) - 3 -
or not, were not firivolous and, under^those circumstances, I do not find 
that Respondeoat ijaproperly soxi^t to obstruct, prevent or delay the pro­
cessing of an unfair labor practice coE5>lalnt nor do I find that eB5>loyees* 
Section 1jfa) r i ^ t s  were Interfered with or that Coc^lainant ̂ s rlgJitB were 
li!5>eded. 1 /

I am, therefore, dismissing Allegation No. 2.

Allefcatlon No^ Itr-̂ The basis of this 19(a)(1) (6) allegation is that Rei ^n - 
dent revoked the transfer of ea^loyee Ann Henning thereby unilaterally 
revoking an established condition of enployment. Investigation discloses 
that on July 31, 1975> Respondent notified NCSA (Complainant’s predecessor) 
that it was changing its policy with respect to assignm ents. I t  solicited 
NCSA's views. Respondent informed NCSA that it could no longer make as- 
Bignments to Vest Palm Beach, Port Bvargladea and Miami seapoirb based on 
seniority and that personal convenience and personal preference would only 
be secondary considerations.

CoD5)lalnant resfponded in writing on August $, 1975* It requested negotia­
tions concerning Implementation and lurpact of the proposed policy modifi­
cation. Complainant also stated in that letter that Respondent "cannot 
znake a decision to iB^ilement** the policy modification prior to securing 
the agreement of the exclusive representative.

Respondent answered on August 11, 1975- It declined to negotiate.

I intend to issue notice of hearing only on that portion of Allegation No. 
k relating to the refusal to confer and consult on iii5)act. I am dismissing 
that portion of the Allegation, however, relating to Respondent’s decision 
to alter its assignment policy. Section 12(b)(2) provides that management 
shall retain the r i ^ t  to ”hire, dlxect, promote, transfer, assign . . . 
Section 12(b)(5) provides that management shall retain the rigiit to "deter­
mine the methods, means, and personnel • . . Accordingly, while there 
is a reasonable basis for con5>laint based on Respondent's refussil to negoti­
ate, with CoE5)lalnant. upon request, on impact of the transfer, management 
is not required to consult, confer or negotiate on the decision to tiransfer 
or the decision to alter its policy on transfers. Con5)lainant* s concu3>- 
rence is not a precondition befoire respondent inrplements a change in assign­
ment policy.

I am, therefore, dismissing that portion of Allegation No. I4. which relates 
to Respondent’s r i ^ t  to change its assignment or transfer policy. IVirther- 
moTQf I am dismissing that portion of Allegation No. k relating to Respon­
dent's transfer of en5>lpyee Henning.

~l7 See United States Missile Command, Huntsville, Alabama. a /s121R No. 3^7.

Notice of hearing will be issued on Respoxident's refusal to consult and 
confer on the inqpact of its change of assigxmient policy or to afford Com- 
pladnant adequate opportunity to consiilt and confer on iinpact of the new 
policy.

Allegation No. 6-— T̂he basis of this allegation is that Respondent conducted 
a meeting in October, 1975» concerning vessel entrance aiid clearance pro­
cedures without giving the exclusive representative advance notice as re­
quired by Section 10(e) of the Order.

Investigation discloses that a meeting was conducted sometljBie in October, 
1975* Presuznably the meeting was convened by Respondent. Those izcTited 
to the meeting included vessel agents, masters, owners, operators, ini^ctors 
and marine officers. Conqolainant submitted no first hand evidence as to 
what tranatpired at the meeting. Based tipon a memorandum issued l?y Respon­
dent’a District Director ELlis on November 3t ^975$ it appears that specific 
recommendations were made concerning certain operating procedures. In 
addition, it appears there was an exchange of ideas which resulted in 
recommendations being offered and decisions made concerning those operating 
proceduTOs.

Section 10(e) provides, in pertinent parti

The labor organization shall be given the opportunity to be 
rei>resented at formal discussions between management arid 
employees or enqployee representatives concerning grievances, 
personnel policies and practices, or other matters affecting 
general wozSdLng conditions of employees in the unit, (emphasis 
supplied)

The October, 1975f meeting was not between Respondent and ©nployees in the 
exclusively recogoLzed unit. The meeting may have ultimately affected 
employees* woiklng conditions, but unit employees did not participate In 
the meeting nor were they asked to pazrticipate or to attend. The meeting 
was therefore not a foxsial discussion.

Based on ny finiing that the October, 1975» meeting was not a formal dis­
cussion within the meaning of 10(e) of the Order and in the absence of 
evidence that a  pending employee grievance was the subject of the meeting. 
Respondent was not required to afford the exclusive representativa the 
opportunity to attend the meeting.

I am, therefore, dismissing Allegation No. 6*

Allegation No. 8«— T̂he basis of this 19(a)(l)(6) allegation, as set forth 
in the precocgplalnt charge dated January I6, 1976, is that Respondent 
unilaterally eliminated the 12;00 midni^t to 8:00 a.m. shift and discon­
tinued coverage for the period ftom lOsOO p.m. to 12:00 midnight.
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Coniplairiant BU.bcd.tted no evidence; the allegations axe set forth in the 
preconqplaint charge.

CoH^Dlainant contends that the exclusive representative vas not notified 
of the meeting: in which the ohaxiges were announced to adffected employees^ 
thal; Section 10(e) required notification to the union. Cwnplainaat 
further contends that failure to notify the union prior to the iiz^lemen- 
tation of the shift change is violative of Section 19(a)(l) and (6) of 
the Order.

USiis portion of the ooatplaint is dismissable on several grounds. Tirst^ 
Con5>lalnant has furnished no evidence in support of its allegations. !Che 
precoorplaizit charge contains allegations, bat no evidence.

Second, it is well estahli^ed that the establishment or change of tour 
of duty is intended to he excluded from the ohligation to hargain under 
Section 11(1)). !Ehe number of work shifts and the duration of the shifts 
cojESkrise an essential and integral part of the ** staffing pattern. Such 
matters are not only excludable under Section 11(b) but, in the absence 
of evidence that an existing agreement was unilaterally altered by other 
than an ^appropriate authority,” there is no reasonable basis for coia- 
cluding that Respondent was required to consult and coiifer concerning 
the change. See Plum Island Aniiaal Disease. H*RG No. 71A-11 and compare. 
Supervisor of ShiTjbulldlng. Pascajyyola^ Mssissi'p'pi. A/SIMR No. 390

I am, therefore, dismissing Allegation No. 8«

In the absence of a timely filing of a request for review of ray dismissal 
of the above allegations, I intend to issue a notice of hearing in aiocor^ 
dance with Section 203.9 of the Regulations of the Assistant Secretary.

Such notice of hearing will be based on my finding that there is a 
reasonable basis for complaint on that portion of Allegation No. U »ot 
dismissed and all remaining portions of the complaint not herein dis­
missed.

Pursuant to Section 203*8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the respon­
dent. A stateacent of service should accoiogpany the request for review.

Such request must contain a  complete statement setting forth the facts 
and r ea ^n s i5>on which it is based and must be received by the Assistant 
Secretary for Labor^IsmageDttent Relations, Attention: Office of Federal 
Labor^-Management Relatione, U. S. Department of Labor, Washington, D. C. 
20216, not later than the close of business May 19, 1976.

Sincerely,

9-16-76

U.S. DEPARTMENT OF LABOR
O ffice of  t h e  A ssistant  S e c r e t a r y

W ASH IN G TON

Ms. Janet Ckjoper 
Staff Attorney
National Federation of Federal Employees 
1016 l6th Street, N. W.
Washington, D. C. 20036

7 8 5

Re: General Services Administration
Automated Data and Telecommunications 

Service, Region h 
Montgomery, Alabama 
Case No. kO-6996(Ck)

Dear M s . Cooper:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the 19(a)(2 ) allegation in the complaint in the above- 
named case, which alleges violations of Section 19(a)(1) and 
(2 ) of Executive Order 11^915 as amended.

The Regional Administrator determined that a reasonable 
basis for the complaint exists insofar as it alleges violations 
of Section 19(a)(1) of the Order. Under all the circumstances 
herein, it is concluded that the matters alleged to violate 
Section 19(a)(2) of the Order also can best be resolved on 
the basis of evidence adduced at a hearing.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of certain portions 
of the complaint, is granted, and the case is hereby remanded 
to the Regional Administrator, who is directed to reinstate 
the Section 19(a)(2) allegations of the complaint and, absent 
settlement, to issue a notice of hearing.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

liEH H. BHIDGES 

Beglonal Admislatrator
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U. s. DEPARTMENT OF LABOR 
L a b o r -M a n a c e m e n t  S e r v ic e s  A d m in is t r a t io n

is ;i PucHTRKt STKKtr. N. E. -  Room 3OO

Case No. l40-6996(CA) - 2 -

July 15, 1976 .Vii^NTA, G korcia 3U309

Ms. Janet Cooper, Staff Attorney 
National Federation of Federal Employees 
1016 16th Street, N.W.
Washington, L, C. 2OO36

Re: General Services Administration
Automated Data and Telecommunications Service 
Region U - Montgomery, Ala'baina 
Case No. U0-6996(CA)

Lear Ms. Cooper:

The ahove-captioned case alleging a violation of Section 19(a) (1) aJid 
(2) of Executive Order 11U91» as amended, has been investigated and 
considered carefully.

I find that the evidence submitted establishes a reasonable basis for 
proceeding to hearing on your allegation of violation of Section 19
(a)(l). I, therefore, intend to issue a notice of hearing on that 
allegation.

I find that further proceedings with respect to the alleged violations 
of Section 19(a)(2) are not warranted inasmuch as a reasonable basis 
for that allegation has not been established. Thus both your complaint 
and its supporting evidence allege that certain statements were made 
in October of 1975 by a management official to unit employees, and 
that these statements were of a nature which threatened or interfered 
with employees' rights under *the Order.

Section 19(a)(2) of the Order states that agency management shall not

. . . encourage or discourage membership in a. labor organization 
by discrimination in regard to hiring, tenure, promotion or other 
conditions of employment.

A necessary prerequisite for establishing a violation of Section 19(a)
(2) of the Order is the occurrence of aii act of discrimination with 
respect to a condition of employment. 1/

Li the instant case the preconqpladnt charge and the complaint itself both 
allege only that statements made by a supervisor were violative of the 
Order. There is no allegation that certain actions were taken with re­
spect to conditions of employment which can be held to be violative of 
the Order. In the absence of an allegation, supported by evidence, that 
the named en^)loyees failed to receive quality increaises or better evalu­
ations because of their Section 1 (a) activities, there is no reasonable 
basis for a 19(a)(2) complaint.

I am, therefore, dismissing that part of the complaint which alleges 19(a)
(2) of the Order.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respon­
dent. A statement of service shoiild accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-M^agement Relations, Attention; Office of Federal 
Labor-Management Relations, TJ. S. Department of Labor, Washington, D. C. 
20216, not later than the close of business July 30, I976.

In the absence of a timely filing of a request for review of my dismissal 
of the Section 19(a)(2) portion of the compladnt, and in the absence of 
my approval of a settlement agreement, notice of hearing will be issued 
on that portion of the complaint which alleges violation of Section 19(a)
\1 )•

Sincerely

L M  ' lt; BfctD&ES " y "  
Regional Administrator 
Labor-Management Services 
Admini stration

Jy Veterans Administration Data Procr>ssing Center, Austin, Texas« 
A/SLjyiR No. ^23; see also Army and Air Force Exchange System. 
Vandenberg Air Force Base, California, A/SLMR N o . U37«
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9-16-76

U.S. DEPARTMENT OF LABOR
O ffice  o f  t h b  A ssistant  Se c r e t a r y

W A SH IN G T O N

May 24, 1976
^M ILA O r.L

T IL C ^H O N C  a i S . 9 9 7 . l l 3 4

Ms. Joan Greene
2032 Cunnin^am Drive, ^ 0 1
Hampton, Virginia 23666

786

Re: National Association of Government 
Employees 

Case No. 22-6662(C0)

Dear Ms. Greene:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-captioned case, which alleges 
violations of Sections 19(h)(1) and (2) of Executive Order 
IIU91, as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that a reasonable basis for the 
instant complaint has not been established and, consequently, 
further proceedings in this matter are unwarranted.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

Ms. Joan Greene 
2032 Cunningham Drive, ^201 
Hampton, Virginia 23666 
(Cert. Mail No. 453109)

Dear Ms. Greene:

Re: National Association of Government 
Employees (NAGE)

Case No. 22-6662(C0)

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
since no reasonable basis for the complaint has been established.

The complaint alleged that the agent of the certified labor organization 
negotiated a contract with the Activity which did not meet the expectations 
of members of the negotiating committee and that said agent did not adequately 
consider the recommendations and suggestions of members of the nrgotiating 
committee. The investigation revealed that the President of NAnn Local R4-106 
was properly appointed as the negotiator for the union and cloLlu^d with the 
authority to execute an agreement. He selected members cT the; n<^-;otiating 
team. The negotiating team disagreed with his assessment. to v/hat the 
ground rules should be and. thereafter, what the final agrcc:nf nt should 
contain.

No evidence was introduced to indicate that pursuant to a union con­
stitution or union past practice that members of the negotiating cc^nmittee 
must assent to the terms of a collective bargaining agrecr*r?nl prior to its 
becoming effective. I find, therefore, that the act of tho authorized agent 
of the labor organization in executing the agreement in the face of objections 
by the negotiating coraiittee is not a violation of the Expcutivc Order and 
that you have failed to establish a reasonable basis for alleging a violation 
of Sections 19(b)(1) and 19(b)(2) of the Order.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Rules and Regulations of the 
Assistant Secretary, you may appeal this action by filing a request for 
review with the Assistant Secretary and serving a copy upon this office 
and the respondent. A statement of service should accompany the request 
for review. ^
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22-6662(C0)

9-30-76

U.S. DEPARTMENT OF LABOR
O ffice o p  t h e  A ssistant  Se c r e t a r y

W A S H I N G T O N

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received 
by the Assistant Secretary for Labor-Management Relations, U.S. 
Department of Labor, 200 Constitution Avenue, N.W., VJasnington,D.C. 
20216 not later than close of business June 8, 1976.

Sincerely,

Frank P. Willette
Acting Regional Aairiinistrator

CJordon P. Ramsey, Esq. 
Dickstein, Shapiro and Morin 
2101 L Street, N. W. 
Washington, D. C. 20037

Re:

Dear Mr. Ramsey;

7 8 7

Charleston Naval Shipyard 
Charleston, South Carolina 
Case No. U0-6651(R0)

I have considered carefully the request for review, 
seeking reversal of the Acting Regional Administrator’s Report 
and Findings on Objections in the above-named case.

In agreement with the Acting Regional Administrator, and 
based on his reasoning, I find that no objectionable conduct 
occurred which could have improperly affected the results of 

the election.

Accordingly, the request for review, seeking reversal 
of the Acting Regional Administrator’s Report and Findings 
on Ob.jections is denied, and the case is remanded to the 
Regional Administrator for the purpose of causing an appropriate 
Certification of Representative to be issued in accordance 
with the Assistant Secretary's Regulations.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UKTED STATES DSPAR©ENT OP LA30R
THE ASSISTAIJT S2CR3TARY FOR LABOH-MANAGStEirT RELATIONS

CASE NO. lrf)-665l(R0) - 2 -

CKARLSSTON NAVAL SHIPYAHD 
CHARLESTON. SOUTH CAROLINA

Activity

NATIONAL ASSOCIATION OP GOVERNMENT 
dPLOYEES

Î titioner

FEDERAL IMPLOYEES METAL TRABES COUNCIL 
OP CHARLESTON, AFL-CIO

Ihtervenor

CASE NO. 1|Q-665i (RO)

REPORT AND FINDINGS 

OBJECTIONS

In accordance with the provisions of an Agreement for Consent or Directed Election 
approved on April 1l*, 1976, an election by secret ballot was conducted xmder the 
supervision of the Area Administrator, Atlanta, Georgia, on May I3, 1976.

The results of the election as set forth in the Tally of Ballots axe as follows;

-------------- U600Approximate number of eligible voters- 
Void Ballots-
Yotes cast for Federal Bnployees Metal Trades 
Council of Charleston, AFL-CIO-

Yotes cast for National Association of Government
Bnployees-------------- -̂-------------------------

Yotes cast against exclusive recognition----------
Yalid votes counted--------------------------------
Challeziged Ballots-

18

-1639

-1367 
- 215 
-3221

11
-3232Yalid votes counted plus challenged Ballots---

Challenges are not sufficient in number to affect the 
results of the election.

Timely objections to conduct iir5>roperly affecting the results of the election were 
filed on Hay 1S, I976, by the petitioner. The objections are attached hereto as 
Appendix A. IT

In accordance with Section 202.20(c) of the Regulations of the Assistant Secretary, 
the Area Administrator has investigated the objections. Set forth below are the 
positions of the parties, the essential facts as revealed by the investigation, an 
iny findings and conclusions with respect to each of the objections involved herein.

BACKGROUND

The manual balloting was scheduled from 6:00 a.m. until 7:00 p.m. on May I3, I976. 
Five polling places were used throu^out the Shipyard. Bus tran^ortation v;as pro­
vided. The Notice of Election states as follows:

BUS TRANSPORTATION

Passenger buses marked "Transportation to POLLS" will be 
operated during the hours of the election to provide trans­
portation for voters working in the Shipyard areas South of 
5th Street. The industrial bus route in that area will be 
used. Specific stops South of $th Street in addition to

2J  The attachments are not included.

the Industrial route will Include Building #199* Specif­
ic stops North of 5th Street will be each of the polling 
places stated In the Notice of Election. Buses will run 
at approximate Intervals of 15 minutes. Bus runs to 
Building 199 will be at approximate intervals of 30 minutes.
Additionally, other transportation will be provided to 
all eno>loyees In the unit Woriclng in outlying areas.

The Notice of Election further provided for the release of employees. It stated:

RELEASE OF IMPLOYEES

Each department concerned will arrange to release voters 
In substantially equal numbers during each shift at 15 
Bdnute Intervals, during voting hours, so that employees 
will have an opportunity to vote if they so desire.

S6me voters who were on temporary duty assignment were provided with mall ballots.

Federal Enqiloyees Metal Trades Council of Charleston, AFL-CIO (FEMTCC) was certified as 
the exclusive representative on December 6, 1971, following an election in which National 
Association of Government Employees (NAGE) was the other labor organization listed on 
the ballot. FETITCC and the Activity have been parties to a labor management relations 
agreement.

Ob.- êction No. 1 - I shall treat the following as the fixst objection:

NAGE was not permitted access to unit employees equal 
to that accorded to FEJUCC.

HAGE asserts that Activity management denied its non-employee representative access to 
unit employees dviring non-work periods in non-work areas while permitting such access to 
non-eno>loyee representatives of FEMTCC. It states that the Activity policy establishing 
this prohibition was contrary to past practice, was not justified, and "tainted with un­
warranted favoritism." It states that the Activity permitted FEMTCC to use office 
facilities and bxilletin board space while denying such use to HAGE. It alleges thal 
i^ITCC employee representatives acting under the guise of contract administration, 
actively campaigned in work areas among on-duty eiDployees.

The FEMTCC denies that its non-employee representatives at any time entered onto Shipyard 
premises. It asserts that NAGE has failed to produce any evidence to the contrary. With 
respect to the allegations of unequal use of bulletin board space and office facilities, 
the FEMTCC asserts that during the canqpaign period it continued to use the office facili­
ties and bulletin board space provided it by the Activity for contract administration • 
purposes. It states that any use of these facilities for campaign purposes was forbidden, 
that this prohibition was obeyed by FEMTCC and enforced by managCTent and that allegations 
to the contrary are unsubstantiated. With respect to the allegation that FEJ^TCC en5>loyae 
repiresentatlves campaigned on work time at work locations, FE3'1TCC asseirts that NAGE haff' 
failed to provide proof to substantiate such allegations.

The Activity asserts that equivalent access to the electorate was provided to the two 
coinpeting \inions prior to the election. It notes that the rules it promulgated regar«l- 
ing campaigning applied equally to both labor organizations, and that any violations or 
such rules which may have occurred took place without its knowledge or approval. It 
states that during the campadgn period it continued to provide FE2OTCC with office facili­
ties and bulletin board space for contract administration purposes. It asserts that liAOE 
has not demonstrated that it was denied reasonable access to employees. It states that 
during the pre-election period several reports of campaign materials were investigated 
by management, each case was investigated and management removed several can5>aign materials 
Including flyers in support of both NAGE and FEMTCC. It ftirther asserts that it did not 
approve or permit any campaigning by employee representatives on work time at work loca­
tions and no such incidents were reported to the Shipyard at the time of their occurrence.

The evidence submitted indicates that there was no pre-election agreement between the 
parties regarding campaigning activities. The Commander of the Activity, via meraorandtun 
dated April 13, 1976, set forth Shipyard policy regarding certain campaign activities.
This policy stated the following, in part:
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«. Electioneering by noa-esiployees who represent either 
FEMTCC or 1UG3 ziay be conducted only outside the Naval 
Base perimeter fence.

6. No material of any r.atxire expressing support or opi>osi- 
tlon for or against KMTCC or NAGE will be placed on 
bulletin boards, utility poles, buildings, or any other 
Government property on Naval premises by EEMTCC or NAGE 
representatives,

It must be assured that the rules enumerated above are enforced at all 
levels . . .

This policy further stated that non-supervisory employees may orally solicit support or 
opiK>sition to NAGE or FEMTCC and distribute literature in support of or in opposition 
to NAGE or PEMPCC in non-work areas provided there is no interference with the work of 
the Shipyard.

In a letter dated April I976, NAGE filed objections to the Shipyard's policy on 
campaigning. Specifically it objected to the denial of access to the Shipyard premises 
for its non-employee representatives. It further objected to the Shipyard's refusal 
to provide space within the Activity to NAGE from which it could coordinate its campaign, 
and the Shipyard's refusal to provide NAGE with bulletin board space.

The Commander of the Shipyard responded to these objections in both a meeting held on 
April 23, 1976, and a letter addressed to NAGE dated April 28, 19?6. In this letter he 
e3q>lained that the office facilities and bulletin boards provided to FEMTCC were furnish­
ed in accortoce with the provisions of the negotiated agreement between the Shipyard 
and FESCFCC ̂ , that the use of these facilities for electioneering or campaigning pur­
poses is not authorized and such prohibition will be enforced. In addition he stated 
that the union could piarsue three means to contact Shipyard employees outside of work 
hours: (1) both nod-employees and employees who represent NAGE and FEMTCC can contact 
cn5>loyees and distribute literature in the Shipyard's outer parking lot and the entrances 
to the Naval Base; (2) representatives who are en^loyeea can electioneer including the 
distribution of canqsaign literature - in non-work areas during non-work time; and (3) 
Shipyard employees have the rig^t to oral^ conmmnicate regarding representation matters 
In their work areas so long.as such activity does not interfere with the Shipyard's work,

I view NAGE'a objections regarding these allegations to be two pronged: firstly, the 
validi'ty of the Activity's election ground rules are being challenged and secondly, the 
propriety of the application of this policy is raised^ These two aspects of the first 
objection will be considered separately.

^  This agreement was effective December 22, 1972, and was of three years' duration. ^  
On Decanbar I6, 1975, by agreement of the parties, it was extended "until the challenge 
for exclusive recognition by the National Association of Government D 35>loyees in Case 
No. I4O-O6651 (RO) is finally resolved, plus ninety (90) calendar days from the date of 
such resolution, provided the Federal Employees Ketal Trades Council of Charleston, 
AFL-CIO, is entitled to continue as the exclusive representative in its present Unit 
at the Charleston Naval Shipyard at the date of final resolution of the recognition 
question." Articles III and VI of that agreement contain provisions relating to FE2CCC 
us© of bulletin boards and office space, respectively.

Section 6 of Article III reads as follows:

Management will designate reasonable space on unofficial bulletin 
boards for the exclusive use of the Council.

Section 8 of Article VI in relevant part reads as follows:

Management agrees that space in the Shipyard, when it can be made 
available . . . may be used by Council representatives for meetings 
regarding matters pertinent to this Agre^ent. Management further 
agrees to provide approximately two hundred (200) square feet of 
suitable office space in the Shipyard for excltisive utilization by 
Council representatives during work hoiirs for meetings regarding 
natters pertinent to this Agreement.

Prior decisions of the Assistant Secretary have established the r i ^ t  of an Activity 
to establish reasonable ground rules governing campaigning provided such rules do not 
Interfere with the ri^̂ its of the electorate to exercise an xmencumbered and fully in- 
Tormed choice. Ji/ The test in determining whether the Activity's proscription of certain 
canqpadgn practices constituted objectionable conduct is whether its prohibitions on 
can5)aigning constituted an tinwarranted restraint upon the unions' ability to comaunicate 
with the electorate.

HAGS takes the position that the Activity's policy interferred with its ability to com- 
XBunicate with the electorate in its prohibiting access to the Shipyard for non-employee 
representatives. For the Shipyard's policy on campaigning to constitute objectionable 
conduct it is incumbent upon NAGE as the objecting party to demonstrate that because 
of the policy it was unable to communicate with the electorate, h / While NAGE alleges 
this in its objections, it provides no evidence to substantiate such allegations.
Moreover, an examination of the circvunstances surroimding the election finds that adequate 
means were available for the unions to communicate with the electorate. Thus both NAGE 
axid FEMTCC were permitted to have eo^loyee representatives campaign on Shipyard promises 
In non-work areas at non-work times; both unions were able to con5)aign at Shipyarf en-- 
trances and in employee parking lots; and other channels of communication to the unit 
members were available, including radio, television, newspaper and billboards. Vhen 
these means of communication are viewed in connection with the geographic concentration 
of the Shi^ard and its employees, I find that the Activity's prohibition of non-ecroloyee 
canqpaigning on its premises does not constitute objectionable conduct. The fact that a 
more permissive policy wais established in previous elections is not controlling, fiegard- 
less of past practice the Activity has the right to establi^ ground rules and I find the 
particular rule in question to be reasonable.

HAGE asserts that the Activity's ground rules were unfair in that they permitted FEMTCC 
use of office facilities and bulletin board si>ace while denying NAGE the use of such 
facilities. All parties agree that lEflPCC was permitted to use office facilities and 
bulletin board space during the campaign. It is apparent that NAGE requested the use of 
such facilities and this request was denied by the Activity. The ground rules limited the 
use of the bulletin board and office facilities accorded FEMTCC to contract administration 
purposes only; their use for campaigning was prohibited. FEMTCC waa granted the us« of 
the office and bulletin board space under the provisions of its collective bargainiAj 
agreement with the Activity. Since the contract continued in effect during the perj.jd 
of the cafflnaign, the Activity did not have the authority to unilaterally change its pro­
visions. ^  Moreover, the FEMTCC was obligated to administer its contract during the 
period of the election. The Assistant Secretary has previously ruled that when a 
question concerning representation has been raised and is not sis yet resolved, an agency 
or activity may furnish services apd facilities on an impartial basis to labor organiza­
tions having equivalent status. ^  In the instant case, both NAGE and FEMTCC as parties 
to a representation j>roceeding were entitled to equal treatment by the Activity.

The prohibition on campaigning in the Activity's ground rules applied equally to both 
parties. The question to be resolved is whether in according FESfFCC use of the office 
and bulletin board facilities, while denying such use to NAGE the Activity failed to 
provide NAGE with a status equivalent to that it accorded to fSMTCC. With respect to 
the use of Activity facilities for can^jaign purposes, the Activity did treat each labor 
organization equally. While it i>ermitted FEMTCC to continue its "contractual r i ^ t  to 
use certain facilities, use of these facilities for campaigning purposes was expressly 
forbidden and, therefore, unrelated to the representation election and the question of 
equal status. Under these circumstances, I find the Activity ground rules which per^ 
mitted FEMTCC to continue the use of the office facilities and bulletin board ^aee.for 
contract administration purposes does not constitute objectionable conduct. Whether

V  Norfolk Naval Shinvard. a /sIMR No. 31: Portsmouth Naval Shipyard. A/SLKR No. 2lt1.

jj/ Department of the Treasury. Bureau of Customs. a/SIME No. I69.
5 /  Veterans Administration Hospital, Charleston. S.C.. A/SIMR No. 87.
£ /  U. S. Department of the Interior, Pacific Coast Region, Geological Survey Center,
Menlo Paj^, California. A/SU^ No. 1h3: Defense Supply Agency. Defense Contract AdaTcvis- 
tration Services Hegion SF. Burlingame. California. A/SUm No. 2h7: U. S. Department of 
the.Army, U. S. Army Natick Laboratories. Natick. Massachusettes. a/SLIIR Ho. 263.
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TSST2CC actxially used these facilities for campaign puxposes, an action vhich would be in 
violation of the ground rules, is a separate issue which will next be considered.

ULGS asserts that FEI4TCC vised the office and bulletin board facilities accorded it by 
the Activity for canpalgning purposes. In support of this allegation NAGE suboiits signed 
statements txom various employees of the Shipyard.

In a signed statement, Belbert L. Woods states that on Hay 13, 1976* observed a parson 
known to be a national representative of PHfPCXJ talking to a group of employees in the PZITCC 
office at the Shipyard. Mr. Woods states that it appeared the FEMTCC representative was 
giving cai!5>aign instructions to those in the office. The FEMTCC submits a statement from 
Charles S. Sanders, president of the FESfTCC, in which he states that at no time during^-r.e 
campaign were any FESITCC non-employee representatives present on Shipyard property to which 
access was prohibited by the election ground rules. Even if the person who Jlr. Woods 
observed is assumed to be a non-employee, Mr. Woods' statement is inconclusive in establish­
ing whether he actually was involved in campaign activities. As NAGE submits no additional 
evidence to support its allegation that FEMTCC non-en5>loyee representatives were permitted 
on Shipyard. prCTiises during the election period, I find that it has failed to support its 
allegation that such activi-ty occurred.

FACT! also submits a atatooent from Walter G. Cook in which he states that on the date of 
the election he observed a i®lTCC campaign flyer posted on a particular bulletin board.
Mr. Cook's statement does not identify the party responsible for the posting. The Activity 
asserts that dxiring the campaign period several reports of campaign material postings were 
investigated by management, that in each case Shipyard management removed the material from 
bulletin boards, walls and other places as it api>eared and came to management's attention, 
that flyers of both uxiions were removed in this manner, and that it has not establishe*! 
the identity of those responsible for such posting. While it appears tliat some incidents 
of posting of campadgn material \q>on bulletin boards and in other places about the Shipy'ird 
Bay have occurred, the identity of the parties responsible for such posting has not bee.n 
Dade known. If NAGS's allegation that FEMTCC abused the bulletin board privileges accorded 
it by the Activity is to be substantiated, it must bo shown that FEMTCC agents were respon­
sible for posting cacipaign material on these bulletin boards. No evidence has been eub- 
Ditted which alleges or supports such a finding. In the absence.of such evidence, I fLni 
the allegation to be unsubstantiated.

Even if the incidents related by NAGE are assumed to have in fact occurred, standing alone, 
they would be insiifficient to establish that FEMTCC abused the facilities provided it by 
management for contract administration purposes. Rather they would stand as isolated 
instances of improper conduct which on their face seem tmlikely to influehce the results- 
of the election. In this respect it is noted that NAGE has submitted no evidence to indi­
cate that such actions any impact i ^ n  the free choice of the voters in the election.

HAGE submits statements from unit en5>loyees Walter C. Cook, James M. Minto, Nathaniel 
Bichburg, Wesley W. Powell, Carl Gray and Kenneth P. Campbell which relate several in­
stances of campaigning by FEMTCC employee representatives on work time, in work locaticas 
or near polling sites. The FEOTCC submits a statement from Charles H. Sanders in which, 
he states that Mr. Wesley W. Powell wftS" cited to the Shipyard for distributing NAGE 
literature to employees during working hours in work area. The evidence indicates that 
these instances are in possible violation of the Activity's ground rules. However, the 
evidence does not support a finding that the instances of campaigning alleged had an im­
proper effect on the conduct of the election. In this respect the Activity's ground 
rules may be compared to a side agreement governing canqjaigning into which the parties to 
a representative election occasionally enter. In Report on Ruling Mxanber 20. the Assis­
tant Secretary ruled that he will not undertake to police such side agreements and the 
breach thereof, absent evidence that the conduct constituting such a breach had an in­
dependent improper effect on the conduct of the election or the results of the election.
I find this reasoning to be applicable to the purported breaches of the Activity’s 
gxroTaod rules raised by NAGE. The campaigning instances related in the employees' state­
ments contain no gross misrepresentation of material facts which impaired the employees' 
ability to vote intelligently, but rather appear to fall within -toe riglits of free ex­
pression granted to en^loyees under Section l(a) of the Order. 1 / Moreover no evidence 
has been presented which indicates that management condoned such activities or treated 
NAG3 in a disparate manner regarding their occuarrence. Indeed FEMTCC has indicated 
NAGE may have been campaigning in violation of the Activity's groimd rules. Lastly,
NAGS.has presented no evidence v/hich indicates such statements had an improper impact 
upon the conduct of the election. Under such circumstances, I find the instances of 
campaigning on work time or in work locations raised by NAGE do not constitute conduct

iJ P.eport on R̂ ilin.̂  ilumbar 32.

which warrants Betting the election aside.

Based, on the foregoing, I conclude that no laproper conduct occurred affecting the results 
of the election. Accordingly, Ob.lection No. 1 is found to have no merit.

Ob.lection Wo. 2 - I shall treat the following as the second objection.

Bofflerous unit enQ;>loyee8 were denied the opportunity to vote.

HAGS asserts that supervisory personnel denied apprentice pipefitters the opportunity to 
vote at Number Five Dry Dock and that approxijnately 50 en5>loyee8 temporarily assignel to 
the Naval Weapons Station were dissuaded from voting through inconvenient, and in ope 
instance inadeg[uate, transportation arrangements.

The PE2®CC states that NAGE's allegation regarding the Number Five Dry Dock en5>loyee3 is 
not substantiated by any evidence. The FEMTCC admits that one busload of eo^loyees from 
the Naval Weapons Station arrived at the polls too late to vote. It states, however, 
that the number of en^iloyees involved is incapable of affecting the outcome of the 
election. It asserts that the transportation arrangements for the remainder of employees 
at the Naval Weapons Station were adequate for en^iloyees v;ho desired to vote.

The Activity takes the position that adequate transi>ortation to the polls was provided 
for the employees temporarily assigned to work at the Naval Weapons Station. It acknow­
ledges that one busload of fifteen employees from the Naval Weapons Station arrived at 
the polls after they had closed and that these employees were unable to vote. The 
Activity denies that any apprentices assigned to Number Five Dry Dock were denied the 
opportunity to vote.

As NAGS submits no evidence to support its allegation that apprentices assigned to Number 
Five Dtty Dock weire denied the opportunity to vote, I find this allegation to be 
%rlthout merit.

With respect to the allegation that workers tengporarily assigned to the Charleston Naval 
Weapons Station were not provided with adequate transportation to the polls, the evidence 
reveals that the Activity made arrangements for election day bus transportation from 
Wharf A at the Naval V/eapons Station to the polls and that the bus left the Wharf A area 
as scheduled at approximately 9sOO a.m., 11:00 a.m. and 1:30 p.m. providing employees 
assigned to the Weapons Station and working at those times the opportunity to vote. J/ 
However, the last bus departed at 6:25 p.m. arriving at the Shipyard after the polls 
had closed, thereby effectively denying those employees aboard the bus the opportvuiity 
to vote. ^  The FEMTCC submits that there were no more than 20 employees aboard the bus 
axid probably less; the Activity states that there were 15 employees; NAGE submits a 
statement from Mr. Jamie L. Nettles who states that he was on the delayed bus and approxi­
mates the nvmiber of workers on the bus at 20. I find that these employees, of whatever 
number they may have actually been, were improperly denied the oppoirtunity to vote in 
the election. However, as there is no evidence that similar activity occTxrred elsewhere 
during the election, or that such denial was intentional on the behalf of the Activity, 
and noting the number of employees affected was so minor in relationship to the total 
number of employees conronsing the electorate as to be incapable of affecting the out­
come of the election, ^  I find that the denial of the opportunity to vote to these 
en^loyees does not constitute conduct which warrants setting the election aside.

NAGE further alleges that the transportation arrangements for engaloyees ten^porarily assignr- 
ed to the Charleston Naval Weapons Station were inadequate. In support of this allegation 
HAGS submits a statement from employee John E. Berg who states that the 9=00 a.m. bus 
from the Naval Weapons Station to the polls parked at a location "in excess of l/8th of 
a mile'* from the place where approximately 2k en5>loyees were waiting to be picked up for 
transporation to the polls and thereafter left for the polls without picking up the 
waiting employees. While given the nature of shipyard work which regularly necessitates 
employees \ralking distances considerably farther than an ei^th of a mile in the perfor­
mance of their duties I do not find the distance to the bus to be excessive. To require 
a voter to walk l/8 of a mile in order to vote is not unreasonable. In any event, after 
the Shipyard was notified, another bus arrived at approximately 10:30 a.m. to provide bus 
transporation to the. employees who had earlier missed transportation to the polls. The

6 / See the last sentence iinder Bus Transportation in the Backgroxznd portion of this Report.

^  The Naval \7eapons Station is approximately ei^teen miles from the center of the Ship­
yard.

10/ By my calculation a minimum of 1*6 employees would have to have been denied the oppor­
tunity to vote to affect the election's outcome.
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Activity states, and there is no evidence to refute its statement, that the subsequer.t 
buse.3 left froa a nore convenient point, which it nay reasonably be inferred, was v=»ll 
Vi thin walking distance for employees who intended to vote. Under these circunstar.c«2s,
I find that, with the exception of the bus which arrived at the polls SLfter closing and 
which has been considered previously, the transportation arrangements were adequate to 
ensure that employees temporarily assigned to the Naval Weapons Station were pjrovided 
with a reasonable opportunity to cast their ballots,

NAGE submits evidence indicating that there were other instances when employees pur­
portedly were denied the ri^t to vote. In his statement, Kr. Delbert L. Woods 
Identifies four employees who were assigned at a later date to temporary duty in Spain 
on the date of the election, liay 13, 1976, and would not be given an opportunity to 
vote in the election. This incident involves so few employees that, in the absence 
of any evidence to suggest that other employees were similarly situated. I find it 
could have had no significant impact upon the election results. NAGE.also submits 
the statement of Itr. Dou^as H. Longmore who states that when he arrived at the polls 
the line was so long that he left without voting. Moreover the polls were open 
f£om 6:00 a.m. until 7:00 p.m. and the Activity agreed to release employees during 
work time in order to permit them to vote. Under such circiuastances, and noting 
particularly that NAGE submitted the statement of only one enqployee who was dissuaded 
from voting due to congestion at the polls, I find that 'an̂ jle opportunity was provided 
for employees who desired to vote in the election to do so.
No additional evidence was submitted which would support NAGE’s allegation that numerous 
unit en5>loyees were denied the opportunity to vote.

Based on the foregoing, I conclude that no improper conduct occurred affecting the 
results of the election. Accordingly, Objection No. 2 is found to have no merit.

Ob.lection No. 3 - I shall treat the following as the third objection:

The Shipyard supplied the FEMTCC with a list of employee 
names and addresses.

NAGE takes the position that as unit enqployees who have never been members of the FEMTCC 
received FET^CC campsd.gn litexature by mail at their home addresses, FEMTCC must have 
received en^loyee address lists from Shipyard sources. NAGE in^lies that it was not 
provided such lists by the Activity.

EEMTCC states that the addresses of the enqiloyees cited by NAGE were obtained from the 
Charleston telephone directory.

®ie Activity denies that it provided FEKTCC with the home addresses of the eo^loyeea 
cited by NAGE. It states that both labor organizations were provided with a list of unit 
employees asad that a quick review of the Charleston telephone directory can provide 
addresses for the eiaployees in question.

NAGE submits statements from I4r. Haskell R. Brown, Jr., Hr. William Watson, and Mr. W.
Bragg in which each states that he has never been a member of FEl-ITCC and tliat he received 
EEJCrCC cac^jaign material at his home. The FEMTCC submits copies of pages from the 
Charleston telephone directory listing the home addresses of these employees.

Inasmuch as NAGE has produced no evidence to support its allegation that the Activity 
provided the home addresses of these or any otlicr unit employees I find the allegations 
to be xmsubstantiated.
Based on the foregoing, I conclude that no improper conduct occurred affecting the 
results of the election. Accordingly, Objection Ho. 3 is found to have no merit.

Having found that no objectionable conduct occTJurred improperly affecting the results 
of the election, the parties are advised that a Cexrtification of Representative in 
behalf of the Federal Employees Metal Trades Council of Charleston, AFL-CIO, will be 
issued by the Area Administrator, absent the timely filing of a request for review.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary, an aggrieved 
party may obtain a review of this action by filing a request for review with the

Assistant Secretary for Labar-Manageaent Relations, U, S. Department of Labor, 200 
Constitution Avenue, N. W., Washington, D. C. 20216. A copy of the request for 
review must be served on the imdersigned as well as the other parties. A statement 
of such service should accompany the request for review.
The request must contain a coaplete statement setting forth the facts and reasons 
upon which it is based and must be received by the Assistant Secretary not later 
than the close of business August 9, 1976.

DATED; July 23. 1976

Attachment: Appendix A
Service Sheet

LABOR-MANAGEMENT SERVICES AIMINISTHATION

San-IODE X ALSHBR
luting Regional Administrator
Atlanta Region
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O ffice o f  t h l  Aisisr.\isT Se c r e t a r y  

W A S H I N G T O N

U.S. DEPARTMENT OF LABOR

10-8-76
Mr. Henry Rushing 
President, Local 1730 
national Federation of Federal 

^ployees 
P. 0. Box 3575 
JiontgCHiery, Alabama 36IO9

788

Re: Alabama National Guard 
Montgomery, Alabaina 
Case No. It0-6970(CA)

Dear Mr. Rushing:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the con^lalnt in the above-named case, which alleges 
violations of Section 19(a)(1) and (6) of Executive Order 
IIU91, as saceoded.

In agreement with the Regional Administrator, I find 
that a reasonable basis for the instant complaint has not 
been establish^ and, consequently, further proceedings in 
this BBtter are unwarranted. Thus, the evidence establishes 
that the meeting in question did not constitute a formal 
discussion within the meaning of Section 10(e) of the Order 
as it involved only an'explanation of employee Griggs' 
ri^ts regarding a permanent change of station. Moreover, 
there was insufficient evidence that Griggs was denied the 
ri^t to have a Union representative present at such meeting.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary" of Labor

Attachment

U. s. DEPARTMENT OF LABOR 
L a b o r -Ma n a c e m e n t  Se r vices  A d m in is t r a t io n

1371 TKACirniKK SxKttr, N. E. - Roo.m 300

June 21, 1976 A t i^ n t a , G h o r c ia  30309

Mr. Henry Rushing, President 
Local 1730, National Federation 
of Federal Employees 

3739 Honeysuckle Court 
Post Office Box 3575 
Montgomery, Alabama 36109

HE: Alabama National Guard 
Montgomery, Alabama 
Case Ho.: U0-6970(CA)

Dear Mr. Rushing;

^ e  complaint alleging violation of Sections 19(a)(1) and (6) of Execu­
tive Order 11li91» as amended, has been investigated and considered care­
fully. It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the con^laint has not been established.

Investigation discloses that Local 1730 of the National Federation of 
Federal Employees (NFFE) is the exclusive representative of a unit of 
approximately U50 en5)loyees of Respondent in the Southern Half of the 
State of Alabama. A grievance procedure is available for employees as 
set out in R^espondent*s Technician Personnel Manual. The procedure pro­
vides that a technician has the rigjit to present questions and complaints 
to his commander and/or supervisor. It fuirther states that when problems 
cannot be resolved at the supervisory level, they become grievances and 
the employee may then file a grievance in writing within fifteen days 
of the act that the technician is dissatisfied with.

Sometime in late December, 19751 Technician Ronald D. Griggs, who was 
employed in Auburn, Alabama, as an Administrative Supply Technician, was 
informed that he would be transferred to Montgomery, Alabama, a distance 
of approximately 60 miles, as Supply Clerk effective January 12, 1976. 
There is no evidence that Griggs filed ^ written grievance over his 
transfer, and it is unclear as to Grig^* intention to file a grievance 
and the extent to which he brou^t the matter up with hio supervisor.
The evidence establishes that Griggs was dissatisfied with the transfer 
as he believed it to be a disciplinary action for his having failed an 
inspection early in 1975- On January 2, 197^, Griggs was notified that 
there would be a meeting at 9s00 «,.m. on Monday, January 5» concerning 
his transfer. Evidence discloses that Griggs contacted you in Montgomery 
and requested that you be present for the meeting.
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On Monday, January 5,̂  the meeting was called "by Respondent’s representa­
tives in the office of Griggs* supervisor, Captain Virgil Gray. Present 
in addition to Captain Gray and Griggs were Colonel Ray and Major Smith 
from the Technician Personnel Office in Montgomery. At the outset of 
the meeting Colonel Ray announced that the purpose of the meeting was to 
discuss the moving of Griggs* family and household goods, and that it 
was not to discuss why he was being transferred. According to Griggs* 
statement, he was asked if he wanted you to be present. It was concluded 
by those present that there was no need for a union representative to 
be in attendance. The meeting proceeded without yo\ir presence or anyone 
else from MFIE.

You allege that the meeting was a formal discussion within the meaning 
of Section 10(e) of the Order and that NFFE was entitled to the opportunity 
to be present. You allege that Griggs had grieved informally to his super­
visor over the proposed transfer and in anticipation of discussing his 
opposition with higher authority, requested union representation.

It is Respondent’s position that the meeting was a counseling session and 
not a formal discussion under 10(e). Respondent contends that the meeting 
with Griggs was an informal discussion between a technician and management 
and there was no obligation to permit NFFE to be present. It denies 
that Section 19 of the Order was violated.

I shall treat the right of Griggs to have a representative present on 
his behalf, the 19(a)(l) aspect of the complaint, separate from the 
right of NFPE under Section 10(e) to be present at the January ^ meeting, 
the 19(3-)(6) portion of the complaint.

With respect to the 19(a)(6) allegation. Section 10(e) of the Order re­
quires that the labor organization be given the opportunity to be repre­
sented at formsQ. discussions between management and employees or employees' 
representatives concerning grievances, personnel policies and practices, 
or other matters affecting general working conditions of employees of 
the unit.

As stated previously, the existence of a grievance coi*ceming Griggs* 
transfer is uncertain. Assuming arguendo that a grievance was pending 
concerning Griggs’ transfer to Montgomery, the meeting conducted by 
Smith and Gray from the Technician Personnel Office was for the purpose 
of discussing with Griggs the moving of his family and household goods 
to Montgomery. There is no evidence that Griggs' grievance was brought 
up either by Griggs or Respondent’s representatives. Nor is there 
evidence that anything other than the mechanics of the transfer, that 
is the moving of Griggs* family and personal effects, and the rules with 
respect thereto, was discussed. There is no contention or evidence that 
Smith and Gray played any role in the grievance or appeal process or 
that they attempted to or were empowered to resolve or adjust Griggs' 
grie\-ance. Their role was limited to discussing the mechanics of the 
move. In the absence of evidence that a grievance was being adjusted

or resolved or that matters were discussed which v;ould have an impact 
on the unit, management was not required to give the representative an 
opportunity to be present. Accordingly, I find that the meeting of 
January 5 was not a formal discussion within the meaning of Section 
10(e). Therefore, there is no reasonable basis for a 19(a)(6) conq?laint.

With respect to the allegation that Griggs was denied luaion representation, 
there is evidence that Griggs sou^t to have you present and to represent 
him when he learned that a meeting was scheduled for January 5 to discuss 
his transfer. It is reasonable to assume that Griggs believed his trans­
fer would be discussed, that he would be given the opportunity to *'axgue 
his case" and that possibly his "grievance” would be resolved. As the 
evidence discloses, however, the meeting in Gray’s office was not called 
for the purpose of discussing the transfer.' What was discussed, which 
I have previously stated, was the process of moving from Auburn to 
Montgomery. According to your statement submitted to support the com­
plaint, Griggs told you "this was not what he expected to discuss during 
the meeting."

Even if Griggs did request that you be present, it was announced at the 
outset of the meeting that the meeting was not called to deal with the 
transfer or any disciplinary action. The meeting related to the mechanics 
of the transfer and not to any grievance concerning it. In the absence 
of evidence that the meeting concerned Griggs’ grievance, its resolution 
or disciplinary action, there as no basis for a conclusion that Griggs’ 
was denied representation or that he was otherwise interfered with, 
restrained, or coerced in the exercise of rights assured by the Order. 
Accordingly, there is no reasonable basis for the 19(a)(l) complaint.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and seirving a copy upon this office and all other parties. A 
statement of service should accompany the request for review.
♦

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S. Department of Labor, 
Washington, D. C. 20216, not later than the close of business July 6,
1976.

Sincerely,

LEM R. BRIDGES 
Regional Administrator 
Labor-Management Services
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Robert Canavan, Esq.
General Counsel 
National Association of CiOver 

Employees 
285 Dorchester Avenue 
Boston, Massachusetts 0212?

i’nent
789

Re: National Weather Service 
Case No. 22-7313(CA)

L A B O R  M A N A G E M E N T  S E R V t C E S  A D M I N I S T R A T I O N  

R E G I O N A L  O F F I C E  
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^ ^ I N T o ^

Mr. Robert J. Canavan, CiDunsel 
National Association of Government Employees 
285 Dorchester Avenue 
Boston, Massachusetts 02127 
(366686)

Re: National Weather Service 
Case No. 22-7313(CA)

Dear Mr. Canavan:

Dear Mr. Canavan:

I have considered carefully your request Tor review, 
seeking reversal of the Acting Regional Administrator*s 
dismissal of the complaint in the above-captioned casf̂ , which 
alleges violations of Section 19(a)(1), (3) and (6) of Executive 
Order 11^̂ 91? as amended.

The evidence reveals that on April 30, 1976, the Respondent 
Activity properly served a final written decision on the charging 
party. National Association of Government Employees. The instant 
complaint ^̂ as received in the Area Office on June 30, 1976. In 
agreement with -che Acting Regional Administrator, I find that 
the instant complaint is procedurally defective, as it was 
filed more than 60 days from the date on which the final written 
decision on the charge was served on the charging party. See 
Section 203.2(b)(2) of the Assistant Secretary's Regulations.

Under these circumstances, your request for review, seeking 
reversal of the Acting Regional Administrator's dismissal of the 
complaint, is denied.

Sincerely,

In the above-captioned case your organization alleged violations 
of Section 19 of the Order.

I find that your complaint is procedurally defective because 
it has not been timely filed.

Section 203.2 of the Assistant Secretary's Rules and Regulations 
requires that a formal complaint must be filed within nine (9) months 
of the occurrence of the alleged unfair labor practice or within sixty 
(60) days of the service of a Respondent's written final decision on 
the charging party, whichever is the shorter period of time. Thus, 
the Activity's final response was served on you on April 30, 1976, 
requiring that the formal complaint be filed by June 29, 1976. Your 
complaint was filed in the Washington Area Office on June 30, 1976.

Accordingly, since your complaint was filed untimely, the merits 
of the subject case have not been considered,and I am, therefore, 
dismissing your complaint in its entirety.

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington,D.C. 20216. A copy of the request for review must be served 
upon this office and the Respondent. A statement of service should 
accompany the request for review.

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
1/ See Rulings on Requests for Review 164, 490, 497.
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W A S H I N G T O N

U.S. DEPARTMENT OF LABOR

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received 
by the Assistant Secretary not later than close of business August 27, 
1976.

Si nc^ ly ,

Hilary M  Sheply 
Acting f^ional AdminVAtrator

10-12-76

Robert Canavan, Esq.
General Counsel
National Association of Government 

Employees 
285 Dorchester Avenue 
Boston, Massachusetts 0212?

7 9 0

Re: National Weather Service 
Case No. 22-7316(CA)

Dear Mr. Canavan:

I have considered carefully your request for review 
seeking reversal of the Acting Regional Administrator’s dis­
missal of the complaint in the above-captioned, case, which 
alleges violations of Section 19(a)(1), (3) and (6) of 
Executive Order IIU91, as amended.

The evidence reveals that, on April 30, 19?6, the 
Respondent Activity properly served a final written decision 
on the charging party. National Association of Government 
Employees. The instant complaint was received in the Area 
Office on July 1, 1976. In agreement with the Acting Regional 
Administrator, I find that the instant complaint is procedurally 
defective, as it was filed more than 60 days from the date 
on which the final written decision on the charge was served 
on-the charging party. See Section 203.2(b)(2) of the 
Assistant Secretary’s Regulations.

Under these circumstances, your request for review, 
seeking reversal of the Acting Regional Administrator * s dis­
missal of the complaint, is denied.

Sincerely,

Bernard E. DeLuiy 
Assistant Secretary of Labor

Attachment
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August 12, 1976

Mr. Robert J. Canavan, Counsel
National Association of Government Employees
285 Dorchester Avenue
Boston, Massachusetts 02127
(368000)

V

Re: National Weather Service 
Case No. 22-7316(CA)

Dear Mr. Canavan:

In the above-captioned case your organization alleged violations 
of Section 19 of the Order.

I find that your complaint is procedurally defective because it 
has not been timely filed.

Section 203.2 of the Assistant Secretary's Rules and Regulations 
requires that a formal complaint must be filed within nine (9) months 
of the occurrence of the alleged unfair labor practice or within sixty 
(60) days of the service of a Respondent's written final decision on 
the charging party, whichever is the shorter period of time. Thus, 
the Activity's final response was served on you on April 30, 1976, 
requiring that the formal complaint be filed by June 29, 1976. Your 
complaint was filed in the Washington Area Office on July 1, 1976.

Accordingly, since your complaint was not timely filed, the merits 
of the subject case have not been considered, and I am dismissing 
your complaint in its entirety. 1/

Pursuant to Section 203.7(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary for Labor-Management '̂ .elations. Attention: 
Office of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington,D.C. 20216. A copy of the request for review must be served 
upon this office and the Respondent. A statement of service should 
accompany the request for review.

1/ See Rulings on Request for Review 164, 190, 197.

22-7316(CA)
Page 2

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is and must be received
by the Assistant Secretary not later than close of business August 27, 
1976.

Sincerely,

A. Sheply^
Regional Admi^iistrator
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July 21, 1976

791

r':r. Mark D. Ti-emayne
7^13 Bradley Drive
Buerxot Park, California 90o20

Re: Defense Supply Agency 
Defense Contract AdiTiinistrative 

Services Region 
Los Angeles, California 

Case No. 72-5933

Dear yjc-. Tremayne:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-nsjned case, which alleges 
violations of Section 19(a)(1), (2) and (^) of Executive 
Order 11^91, as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that a reasonable basis for the 
instant complaint has not been established, and consequently, 
fui'ther proceedings in this matter are unwarranted. It should 
be noted that matters -raised in your request for review, 
which had not previously been raised with the Regional Adminis­
trator, have not been considered. See Assistant Secretary*s 
Report on a Ruling No. 46, copy enclosed.

Accordingly, your request fjr review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

Re: DC.VS&-LA -
>:ark Tremayna 
Casa No. 72-5933

Kr. Mark Trenayaa 
7413 Bradley Drlva 
Buena Park, CA 90620

Dear Mr« Tremaynax

The above-captloaed case alle&lng a violation of Section 19 of Executive 
Order 11491, as anended, has been investir.atad and considered carefully.

It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established. Resolu­
tion of the question you raise on promotion policies and procedures 
is covered in Article 34 of the collective bargaixiing agroenent and 
the proper forun for resolution of disputes in that regard is the nego­
tiated grievance procedure. Colonel Juhl's suggestion that you utilize 
the negotiated grievance procedure was, therefore, consonant with the 
manner in which the dispute should be resolved and cannot be considered 
interference with your rights under the E^cecutive Order. Horeovcr, no 
evidence is presented which would indicate that Colonel Julkl*s advice 
involved union animus in general or animus to you in particular for 
your union aeabership or because you have filed a complaint under the 
Order.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review wlch the 
Assistant Secretary and serving a copy upon this office and the Area Ad­
ministrator as well as the Rospondent. A statement of service should 
accompany the request for review. Such request must contain a complete 
statement setting forth the facts and reasons upon which it is based and 
must ba received by the Assistant Secretary for Labor-Management Rela­
tions, U. S. Department of Labor, 200 Constitution Avenue, N.W., Wash­
ington, D» Cm 20210, not later than the close of business August 3, 1976.

Sincerely,

G o r ^  ll. Byrholdt 
Regional Administrator 
Labor-Management Services
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792

Mr. Samuel Kolesar 
3018 Cade Street 
Long Beach, California 90805

Re: AFGE, LU 2161 
Samuel Kolesar 
Case No. 72-6092

Dear Mr. Kolesar:

This is in connection with your request for review seeking reversal of 
the Regional Administrator’s dismissal of your complaint in the above-named 
case.

I find that your request for review is procedurally defective because 
it was filed untimely. Thus, the Regional Administrator issued his decision 
in the instant case on August 20, 1976. As you were advised therein, a re­
quest for review of that decision had to be received by the Assistant Secretary 
not later than the close of business on September 7, 1976. Your request for 
review postmarked September 20, 1976 was received by the Assistant Secretary 
subsequent to September 7, 1976.

Accordingly, since your request for review was filed untimely, and I 
find your stated reasons for late filing insufficient to warrant acceptance 
of such a late filing, the merits of the subject case have not been considered, 
and your request for review, seeking reversal of the Regional Administrator’s 
dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

ncoiONAL orricc

August 20, 1976

Mr. Samuel Kolesar 
3018 Cade Street 
Long Beach, CA 90805

Dear Mr. Kolesar:

RO O M  9061. F E D E R A L  B U ILD IN G  
450 G O L D E N  C A T E  A V E N U E . B O X  36017 

SA N  F R A N C IS C O . C A L I F O R N IA  94102 
T E L E P H O N E : 415-SS6-5915

Re: AFGE, LU 2161 - 
Samuel Kolesar 
Case No, 72-6092

The above-captioned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been investigated and considered carefully.

It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established. In this 
regard it is noted that the March 18, 1976, letter to the Respondent does 
not appear to allege a violation of the Order as required under Section 
203.2(a)(1) of the Regulations of the Assistant Secretary and, therefore, 
cannot be viewed as an unfair labor practice charge. However, assuming 
arguendo that the letter was deemed to be a charge within the meaning of 
the regulations,, there was no evidence submitted that Respondent inter­
fered, restrained, or coerced you in the exercise of your rights in vio­
lation of Section 19(b)(1) of the Order. In this regard it is noted 
that you did receive a response from the Respondent regarding your re­
quest for assistance, that you were advised both orally and in writing 
that an employee must first file a grievance and proceed through step 
four of the grievance proceduLe before the union may request arbitra­
tion, and that you did not file a grievance. In view of the foregoing,
I find that union representation was not refused you nor had the union 
acted with animus toward you because you were not a member of the union.

I am, therefore, dismissing the complaiut in this matter-

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the respon­
dent. A statement of service should accompany the request for review.
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Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assist­
ant Secretary for Labor-Managenent Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, 200 Con­
stitution Avenue, N.W., Washington, D. C. 20210, not later than the 
close of business on September 7, 1976.

Sincerely,

Gordon M. Byrholdt 
Regional Administrator 
Labor-Management Services

10-15-76

U.S. DEPARTMENT OF LABOR
O fficb o f  t h e  A ssistant  Sbcb.e t a » y

W A S H I N G T O N

Mr. William Harness 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, K. W. - Suite 1101 
Washington, D. C. 20006

793

Re: Internal Revenue Service 
Jacksonville District 
Case No. U2-333^(CA)

Dear Mr. Harness:

I have considered carefully your request for revieir, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-captioned, case, which alleges 
a violation of Section 19(a)(1) and (6) of Executive Order 
11^91, as amended.

Under all oi" the circumstances, I find that the instant 
case involves substantial questions of fact vfaich can best 
be resolved on the basis of record testimony taken at a 
hearing.

Accordingly, the Regional Administrator is directed 
to reinstate the instant complaint, and, absent settlement, 
to issue a notice of hearing.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Laibor

Attachment
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June 30, 1976 lk2-333lt(CA) - 2 -

Kr« Vlllisun Haomess, National Prealdent 
I^atlonal Tre^^surj i^loyees Union 
1730 K Street, N.V, - Suite 1101 
Vashlngton, D« C. 20006

E3s Internal Revenue Service 
Jackflonvillo District 
Jacksonville, Florida 
Caso No. U2-333U(CA)

13ear Itr* Harnessx

The a'bo'»/« captioned case alleging violations of Sections 19(a)(1) and
(6) of Executive Order Illicit as anended, has teen investigated and 
considered carefully.

It does not appear that further proceeding are warranted inasmuch as 
a roasonahle hasis for the coinplalnt has not heen established.

The Conplainant, National Treasury Smployees Union (N’PEU) allei^s, in 
substance, tliat starting in Novenber, 1975t the Eespondont, Jacksonville 
District- Internal Hevenua Servico (horeijiafter referred to as the 
District) required certain enployees in the exclusive unit to take an 
examination for the purpoGe of determining vhother additional training 
vas required. It is alleged that this was accoraplished without afford­
ing the exclusive representative apeoific notice so as to allow for 
negotiations on lopaot and isiplciiiontation.

The Jacksonville Mstrict Council of NT2U was certified as the exclusive 
representative. J /  The employees of the District aro covered by a inulti- 
distriot agreement between Internal Revenue Service (hereinafter referred 
to as HvS) €uid NTECr.

It is undisputed that on October 10, 19T5> a meeting was held at the 
ULS headquiixters in Washington, D. C. Attending that mooting voro the 
UTT3J Conoral Counsel and the N’iECf Executive Vico President. IPS was 
represented by the Director of the Tajcpayer Servico Division and other 
IRS pe^'sonnel. At the meeting the lJTE.ii represontatives wore infoimed 
that IRS planned to conduct a testing prograui among its perconnol throufljv- 
out the VExiourj districts. 'i’?horeafter, starting in mid-November, 19T5» 
the teoting began.

Complainant contends that the level of recognition is at the District 
level and that there vas no notification to NTEG at the District level.

2J  At the tima^of certification in 1970, the name of the national labor 

organir.ation v/as National Association of Internal Revenue Itaployees 
(NAIHZ). The designation of IIAIRS has since been changed to NT20.

Additionally, Complainant contends that JiTEU never agroed to th^ ^ ^ s ^  
testing and that IRS’s memorandum stating that it had agreed to the testing 

is in error.

It is not necessary to decide whether or not the 15TEU officers had ^ e e d  
to the testing program at the October 10, 197$f meeting. ^  essenti^ 
facts determining whether or not there is a reasonable basis f o r  c o m p l ^ t  
is that national officers were notified on October 10, 1975, and
testing did not begin "-^^11 November 1?» 1975- In the interim nei^ er  
HTEU, at the national level, nor NTSU at the district level reduested 
consialtation on Impact end inplementation.

In arriving at my decision to dismiss the complaint, I find it xmn^essary 
to determine whether this case is governed' by the LacklpM case. -/ 
Respondent contends that since the policy on testing was equally applicable 
to all the subordinate activities of IRS, including the District, R es po ^ 
dent is under no obligation to meet and confer. In the subject case, the 
decision to initiate and to Implement the testing program did not come 
about as a result of the issuance of ^published agency policies and 
regulations'* (underscoring mine) which is the Section 11(a) language 
cited by the Council in Lackland.

I find that the officers of NTEU were notified of the pressed t e s t ^  
program in sufficient time to allow the NTEU at the ^District level to 
request consultation on impact and in^jlementation. The fact that IRS 
did not notify the NTEU's renresentatives in Jacksonville does 
l i ^ t  of the October 10, 1975, meetljag, relieve NTEtT at the Jacksonville 
District level of the responsibility to request consultation on impact 

and implementation.

I san, therefore, dismissing the complaint in its entirety.

Porsuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assis­
tant Secretary serving a copy upon this office and all other parties.
A  statement of service should accoiiQ)any the request for review.

Such request must contain a conrolete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-ltonpgement Relationj, U. S. Department of Labor, 
Vashing-ton, D. C. 20216, not later than the close of business July 15*

1976.

Sincerely,

LEM R. BRIDGES 
Regional Administrator 
Labor-Management Services

2/ Air 7orco Dofango InstltutQ. IHa.?:li3h
a/ s i ^IR No . 322; iTLHC No. 73A-^U.

587



10-15-76

U.S. d e p a r t m e n t  o f  l a b o r

O ffice o f  t h e  A s sistant  Se c r e t a r y

W A S H I N G T O N

Mr. William Harness 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, N. W. - Suite 1101 
Washington, D. C. 20006

Re:

794

Internal Revenue Service 
Birmingham District Office 
Birmingham, Mabajooa 
Case No. U0-6830(GA)

Dear Mr. Hsu:ness:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator*s dismissal of the above­
referenced Application for Decision on Grievability or Arbitrability.

The Application herein was filed by the President of the 
National Treasury Employees Union on behalf of Chapter 12.
\fnile, contrary to the Regional Administrator, I find that 
Chapter 12 was a proper party in"this case, I find, in agreement 
with the Regional Administrator, that the instant Application 
for Decision on Grievability or Ai'bitrability was properly 
dismissed. It has previously been established that for an 
application to be timely filed when arbitration is the final 
appellate step in a negotiated grievance procedure, arbitration 
must have been invoked, and a final written rejection of the 
request for arbitration by the other party to the agreement must 
have been received prior to the filing of the application.
See Report on a Ruling No. 5o, copy attached.

As arbitration was net invoked herein, and noting also 
that allegations raised for the first time in your request for 
review (i.e., that DeWitt was not the proper party to issue a 
notice of final decision), will not be considered by the Assistant 
Secretary at the request for review stage of a proceeding (see 
Report on a Ruling No. U6, copy attached), your request for 
review, seeking reversal of the Regional Administrator’s 
dismissal of the instant Application, is denied.

Sincerely,

Karch 16, 1976

I'lr* Villiaxa Harness 
Assistant Counsel 
National Treasury Bnployeos Union 
1730 K Street, N.W. - Suite 1101 
V as hin^n, D. C, 20006

BE: Internal Bevenue Sorvlco
District Off loo 

Birmin^iam, Alabama 
Case Ko. 1*0-6830(GA)

Dear Mr. Harness:

Tlie above captioned Applioatlon for Decision on Grievability or Arbi­
trability filed pursuant to Seotion 205«l(b) of the Begulations of the 
Assistant Secretary has been c&rofully considered^

It does not appear that further proceedings are warranted.

diapter 12, National Association of Internal Eevenue Employees (NAIEE) 
was certificl as the exclusive reprosontatlve of the following unit on 
Ooto-ber U, 1972: 1 /

All professional and nonr-professlonal 
employees of the Internal Eevenue Sez>- 
vice, Birmingham District Including 
all term, temporary end cooperative 
student employees.

The normal exclusions and others were exclizded.

Subcoquentlv, HAIRiS's name was changed to National Treasury Snployees 
Union

Tiie pao:'tie;3 to a inulti-district labor agreement, executed on May 3, 
197i;» ere Intenxal Revenue Service for the various IRS Districts and 
NTEU for various KTEU Chapters including NTEU Chapter 12. The labor 
a^eemont covora en5)loyees in the Binningtoam District and the Jackson­
ville District.

Tlie labor agreement includes a four step grievanoo procedure (Article 
35» Section 7) and an Appeals section. Step 1| of Section 7 provides 
for ^  appeal to the District Director. The Appeals Section, Article
35» Section 8 providesi

Bernard E. DeLury 
Assistant Secretary of Labor

I7~ Caco i;o. Ii0-3105(E0)

Attachments
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Adverse decisions rendered in Stop H 
may "be appealed to arbitration as pro­
vided in Article 36, provided such ap­
peal is made within twenty-one (21) 
days of the deoisions rendered in Step 
U of Section 7» and provided further 
the Union notifies the Office of the 
District Director hy certified mail of 
its decision to do so.

On October 23, 1975i employee Ronald Denson and ”NTEU Representative"
Kin^ filed a grievance under Article 35, The grievante alleged that 
Article 7 of the agreement had been violated when the Activity failed 
to select Denson for a promotion. Article 7 of the Agreement deals 
with Promotions/Other Competitive Actions.

The Activity rejected the grievance on October 3I, 1975» on the grounds 
that Denson v;as not a member of the bargaining unit in the Birmingham 
District and the.t the griev«mcQ is therefore not grievable under the 
multi-district agreement* On November 25, 1975* the District Director 
reaffirmed the October 31, 1975» rejection and stated that the October 
31 rejection should be considered aa the Activity's "final decision."

Neither the Applicant, NTEU, nor Chapter 12, NTEU invoked arbitration 
under Article 35» Section 8.

M'EU contends that the grievant and all employees who arc physically 
located in the Birmingham District are covered by the labor a^eement; 
KTEU contends that although Denson and other enployees may have been 
administratively transferred to the Jacksonville District, they are 
de facto employees of the Birmingham District.

The Activity asserts that the application is procedurally defective 
because Chapter 12, NTECT is the certified exclusive representative, 
not UTEU and tliat Chapter 12, NTEU, not NTEtJ is a party to the agree­
ment, Therefore, argues the Activity, since NTEU, not Chapter 12,
IffiiU, filed the application, it is not qualified to file as a party 
under Section 205.1(b) of the Regulations.

The Activity further contends that NTEIJ does not have nationwide ex­
clusive recognition, that the negotiated agreement is based upon 
separate districts and since Denson was transferred out of the Birmingham 
unit, he may not grieve under the negotiated grievance procedure his 
non-selection in a district other than the one to which he is assigned.

Vith respect to the Activity’s contention that the application is 
fatally proced\irally defective because NTEU io not a party to the agree­
ment, the Activity's argument is misplaced. The text of the a^eement

ref era to the "respective parties" as haviiig affixed their signatures. 
The agreement then namoo "National Treasury liiiployees Union"; various 
national st£>ff representatives incliidin^ the Counsel for iriTIU 
signed the agreement. I find that NTEU is a party to tlie agreemant 
and is qualified to file the instant application under Section 205.1(h) 
of the Regulations of the Assistant Secretary.

The Applicant did not pursue the grievance tlirougjh Steps 2 and 3 of the 
grievance procedure but, instead, went directly to Step U to seek a 
decision from the District Dii-ector. When the District Director re­
jected the grievance on November 25» 1975> I find the rejection as 
having been acooinplished under Step l4 of the grievance prooe&ure.

The arbitration prooeduTb, Article 351 Section 6, is part of the ne­
gotiated grievance procedure. The Applicant, having failed to avail 
itself of the arbitration procedure, did not exhaust all internal 
remedies. Report Number $6 issued October l5t 197U> reads:

ProbJ.em

The question was raised whether, for the 
p>uri>oseB of computing the sixty (60) day 
filing period of an Ajqcilication for Deci­
sion on Grievability or Arbitrability under 
Section 205.2(a) of the Assistant Secretary’s 
Regulations, a final written rejection of the 
arbitrability of a matter in dispute may be 
made prior to the arbitration clause of the 
negotiated agreement actually being invoked.

Ruling

For the purposes of computing the sixty (60) 
day filing period of an Application for Deci­
sion on Grievability or Arbitrability under 
Section 205.2(a) of the Assistant Secretary’s 
Regulations, there must be a final vrritten 
rejection ^ t e r  the arbitration clause is 
invoked. ^

Section 205.2(b) provides, in pertinent part:

. . .  an application for a decision . . . must 
be filed within sixty (60) days after service 
on the applicant of a written rejection of its 
grievance on the grounds that the matter is 
not subject to tlie grievance procedure in the 
podLstlng agreement . • •

2/ Section 205.2(a) has been redesignated as 205.2(b).
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As the gi-ievance procedure Incltides arbitration and ao the applicant 
failed to invoke arbitration, the Activity did not provide the appli­
cant with its final written rejection of the gprievanoe as required by 
Report No. 56. Therefore, no determination can be aade as to whetlior 
the grievance is on a matter subject to the grievance proceduxe.

I am, therefore, dismissing the application.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secre- 
you. may appeal this action by filing a request for review with 

the Assistant Secretary and serving a copy upon this office and the 
respondent. A statement of service shoxild acoon5)any the ragueat for 
review.

Such request most contain a complete statement setting forth the facta 
and reasons upon wiiich it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention! Office of Federal 
Labor-l'^anagement Relations, U, S. Department of Labor, V/ashington, D. C. 
20216, not later than the close of business March 31, 1976#

Sincerely, _

W l  R. BRIDGES 
As3iQtant Regional Director 
for Labor^Management Services

O ffice o f  t h e  A ssistant  Se c r e t a u y  

W A S H I N G T O N

U.S. DEPARTMENT OF LABOR

Ms. Joan Greene
2032 Cunningham Drive #201
Hampton, Virginia 23666

Ke: National Association of Government 
Employees 

Case No. 22-666l(C0)

Dear Ms. Greene;

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-captioned case, which alleges 
a violation of Section 19(b)(1) of Executive Order IIU9I, 
as aniended.

In agreement with the Regional Administrator, I find 
that the matter charged, removal of the Complainant as local 
president by the national union under the circumstances alleged, 
does not constitute an unfair labor practice within the 
meaning of Section 19 of the Order. Since I find that a 
reasonable basis for the instant complaint has not been 
established, further proceedings in this matter are unwarranted.

Accordingly, your request for re\»lew, seeking reversal 
of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Ms. Joan Greene 
2032 Cunningham Drive, #201 
Hampton, Virginia 23665 
(Cert. Mail No. 453113)

Re: National Association of Government 
Employees (NAGE)

22-6661(CO)

Dear Ms. Greene:

The above-captioned case alleging a violation of Section 19 
of Executive Order 11491, as amended, has been investigated and 
considered carefully. As will be indicated below., it would appear 
that further proceedings are not warranted with respect to some 
of the allegations but that other proceedings are warranted with 
respect to the remaining allegations.

In your complaint you allege that the respondent national 
labor organization interfered with, restrained and coerced you in 
your right under Section 1(a) of the Order to form a labor organization 
freely and without fear of penalty or reprisal, when its National 
President, Kenneth T. Lyons, by letter dated May 2, 1975, removed 
you from your appointive position as President Pro-Tem of NAGE 
Local R4-106, Langley Air Force Base, Virginia. It is your position 
that negotiating a first collective bargaining agreement is part of 
the process of forming a union. Yoli state that your removal from 
office was intended to prevent you from negotiating a contract on 
behalf of NAGE Local R4-106, and to allow Mr. Daniel Hurd to negotiate 
the contract instead. It is in this sense that you allege interference 
with your right to form a union.

Your complaint also alleges that the manner in which Mr. Lyons 
removed you from office was arbitrary and capricious, and that you 
were not served with specific charges, accorded a fair hearing, or 
given time to prepare a defense.

In my view, your concept that the negotiating of a contract is 
part of the process of forming a union is without merit and is not 
supported by the Order.

I find, accordingly, that you have failed to establish that your 
removal from office interfered with your Section 1(a) right to form 
a uniort, in violation of Section 19(b)(1) of the Order.

With regard to the allegation that the manner of your removal from 
office was arbitrary and capricious and did not afford you due process, 
thjB investigation has revealed that you first raised this allegation in 
the complaint itself, and did not mention it in your unfair labor practice 
charge dated October 27, 1975 as required by Section 2C..2(b)(l) of the 
Rules and Regulations. On this basis alone.tho allegation cannot be 
considered under Section 19 of the Executive Order. ]_/

I am, therefore, dismissing in its entirety that portion of the 
complaint which deals with your removal from office.

In citing President Lyons* letter of May 2, 1975 as violating your 
Section 1(a) rights under the Order, your complaint incorporated not 
only your removal from office but the fact that the National Executive 
Committee of NAGE has barred you from membership in the organization.

Pursuant to Section 203.8(c) of the Rules and Regulations of the 
Assistant Secretary, you may appeal this action by filing a request for 
review of that part of this decision which dismisses a portion of the 
alleged violations, and serving a copy upon this office and the respondent. 
A statement of service should accompany the request for review.

Such request must contain a complete s-tatement setting forth the. 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Manager.ient Relations, U.S. Department of 
Labor, 200 Constitution Avenue, N.W., Washington,D.C. not later than 
close of business June 14, 1976.

Sincerely,

Page 2
22-6661(CO)

Frank P. Willette
Acting Regional Administrator

1/ See Section 18 and Part 204 of the Rules and Regulations of the
Assistant Secretary for Standards of Conduct for Labor Organizations.
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Richard Regnery 
Preqldont, I/Jcal 3008 - AFOE 
4020 Durand Ave*
Racine, Wisconsin 53A05

Rex Department of IIEW
Social Security Administration 
Racine District Office 
Case No. 51-3337(CA)

Dear Mr. Regnerys

Tliis is in connection with your request for review seeking reversal of 
the Regional Administrator's dismissal of your complaint in the above-^med 
case.

I find that your request for review is procedurally defective because 
it VOS filed untimely. Thus, the Regional Administrator issued his decision 
in the instant case on September 21, 1976. As you were advised therein, a re­
quest for review of that decision had to be received by the Assistant Secre­
tary not later than the close of business on October 6, 1976. Your re­
quest for review postmarked on October 5, 1976, was received by the Assistant 
Secretary subsequent to October 6, 1976.

Accordingly, since your request for review was filed untimely, the merits 
of the subject case have not been considered, and your request for review, 
nc'oVlnĵ  reversal of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. Del.ury 
Assistant Secretary of Labor

Attaclmcnt

UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LA BOR-MANAGEMENT RELATIONS 

CHICAGO REGION

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE, 
SOCIAL SECURITY ADMINISTRATION,
RACINE DISTRICT OFFICE,
RACINE, WISCONSIN,

Respondent

and Case No. 51-3337(CA)

LOCAL 3008, AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, AFL-CIO,

Complainant

The Complaint in the above-captioned case was filed in the office of the 
Minneapolis Area Adrainistrator November 24, 1975. It alleges violations 
of Sections 19(a)(1) and (6) of Executive Order 11491, as amended. The 
Complaint has been investigated and considered carefully. It appears that 
further proceedings are not warranted, inasmuch as a reasonable basis for 
the Complaint has not been established, and I shall therefore dismiss the 
Complaint in its entirety.

Complainant alleges that Respondent violated Sections 19(a)(1) and (6) of the 
Order by announcing at a general staff meeting that effective the following 
Monday two field representatives assigned to the District Office would be 
scheduled as in-office interviewers one day per week. Complainant alleges 
that, this announcement was made without prior consultation with the exclusive 
representative.

On July 31, 1975, the Complainant filed a precomplaint charge concerning the 
Respondent's announcing a change in working rules without prior consultation 
with Complainant. On September 18, 1975, Respondent acknowledged that it had 
mentioned the proposed change in assignment briefly at a staff meeting on 
July 11th before receiving Complainant's input. However, Respondent indicated 
in its reply to the precomplaint charge that in its opinion the afternoon 
meeting of July 11th was consultation before implementation and indicated that 
its attempts to resolve the charges informally were complete. Complainant 
received this decision September 19, 1975, but did not file the Ccmplaint 
until November 24, 1975, 65 days after receipt of Respondent's decision. It 
was received in the office of the Chicago Area Administrator, on November 24, 
but was forwarded to the office of the Minneapolis Area Administrator as the 
Chicago Area Administrator no longer had jurisdiction over the State of 
Wisconsin. I shall consider the Complaint as timely filed in that during 
the Labor Management meeting between the parties September 19, 1975,
Respondent indicated that it had not yet fully evaluated the field repre­
sentative in-office interviewing project. Therefore, although Respondent's 
letter of September 18 is designated a final written response, and
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Complainant did not file its Complaint in the office of the Oiicago Area 
Administrator until 65 days later, the record reveals evidence that 
Complainant had reason to believe that Respondent had not concluded its 
consideration of the subject matter, and I shall accordingly consider the 
subject Complaint as properly before me.

Respondent in its response to the Complaint states that it has the authority 
under the Executive Order, Sections 11(b) and 12(b) to direct and assign 
employees of the unit including the decision to assign field representatives, 
to in-office interviewing. Respondent states that it recognizes that this 
decision is not subject to obligation to consultj although the impact of 
this decision is so subject.

The investigation reveals that on Monday, June 30, 1975, Respondent’s 
district manager talked to one of the unit members and field representa­
tives about plans to use the field representative for in-office interview­
ing. The record reflects that the other field representative, the 
vice president of Complainant labor organization, was at that time on 
annual leave, and therefore unavailable for the discussion. On Thursday,
July 10, Respondent’s district manager talked briefly with Complainant’s 
president indicating that Respondent wanted a meeting to discuss the use 
of the field representatives for interviewing in the district office.
Because of the absence again of the vice president of Complainant labor 
organization, it was agreed that the meeting would take place the next day, 
Friday, July 11. During the July 10 conversation described above.
Respondent gave a copy of the tentative schedule to Complainant’s president, 
to the other unit member and field representative involved, and also put a 
copy of the tentative schedule on Complainant’s vice president’s desk.

On Friday morning, July 11, Respondent’s district manager mentioned at the 
district office staff meeting that field representatives would be doing 
in-office interviewing but indicated that the actual scheduling was tenta­
tive. On the afternoon of Friday, July 11, Respondent and Complainant met 
and discussed the implementation of the decision to utilize field repre­
sentatives in in-office interviewing. The meeting lasted for approximately 
two and one-half hours. During this meeting the objections of Complainant 
were discussed, resi>onded to, and changes were made in the tentative sched­
ule based upon Complainant’s input. Complainant requested that the entire 
plan be put in writing, and on Monday, July 14, Respondent prepared a memo 
on the plan, and gave copies first to Complainant, then to the field repre­
sentatives involved, and to the staff. The implementation of the decision 
to use the field representatives commenced with Monday, July 14.

Based upon the information furnished in this case, I find no evidence that 
Respondent has interfered with or restrained the rights of Complainant 
under the Order, or that Respondent has failed to consult or confer with 
Complainant before implementing a decision made by Respondent. To the 
contrary, I find evidence in the record that Respondent made several

attempts to discuss the implementation of its decision with Complainant, 
and that specifically, on July 11, after announcing the decision at the 
staff meeting. Respondent spent over two hours discussing the impl^entation 
of the decision with Complainant. I find that Respondent’s authority to 
make the decision to direct and assign employees in the unit a right ^ a r -  
anteed to Respondent under Sections 1 1 (b) and 12(b) of the Order* I find 
further that Respondent’s attempts to discuss the implementation of this 
decision with Complainant and with unit members on June 30, July 9, July 10, 
and most importantly on July 11, are ample evidence that at no time did 
Respondent’s officials refuse to deal with or negotiate with Complainant 
over the implementation of their decision. I j  It is clear that under the 
Order when an activity is privileged to make certain changes without bar­
gaining with the union, it must, nevertheless, bargain about the method or 
procedures it intends to use to implement the change, and must concern 
itself with the impact of such change on any advers.ely affected employees.
In the instant case, the Respondent notified the union of the contemplated 
reassignment of field representatives, and that at no time did Respondent 
refuse to bargain about the implementation of this reassignment. The record 
reflects that Complainant’s suggestions were not only listened to but were 
incorporated in Respondent’s plans, and that although a change in working 
conditions not to the liking of the Complainant was instituted by the 
Respondent, Respondent did engage in prior good faith consultation with^ 
Complainant, received its input on the proposed plan, and solicited addi­
tional comments from Complainant prior to the implementation of the decision 
July 14, 1975. Respondent’s announcement of the decision during the staff 
meeting of July 11 was merely an announcement of the decision, and is not 
to be confused with implementation of. the decision. There is no nego­
tiated agreement between the parties, and no obligation imposed on 
Respondent therein that requires agreement between the parties prior to 
instituting a change in working conditions upon which there has been prior 
good faith consultation.

2/

In summary, I find no reasonable basis for 03mplainant*s allegations, 
accordingly I will dismiss the Complaint in its entirety.

and

Having carefully considered all the facts and circumstances in this case 
including the charge, the Complaint, and the information submitted by the 
parties, this Complaint is hereby dismissed in its entirety. Pursuant to 
Section 203.8(c) of the Regulations of the Assistant Secretary, the 
Complainant may appeal this action by filing a request for review with the 
Assistant Secretary, the Complainant may appeal this action by filing a 
request for review with the Assistant Secretary and serving a copy upon

1/ Department of Transportation, Office of Administrative Operations.
A/SLMR No. 683.

2/ Department of the Navy, Marine Corps Supply Center, Barstow, California. 
A/SLMR No. 692.

3/ Department of Health, Education and Welfare, Social Security Administra­
tion, Western Program Center, San Francisco> California, A/SLMR No. 501.
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this office and the Respondent. A  statement of service should accompany 
the request for review. Such request must contain a complete statement 
setting forth the facts and reasons upon \«ihich it is based and must be _ 
received b y  the Assistant Secretary for Labor-Management Relations, A T ^ ;  
Office of Federal Labor-Management Relations, U^ISA, U. S. Department of 
Labor, 200 Constitution Avenue, N* W . , Washington, D, C. 20216, not la er 

than close of business October 6, 1976*

Dated at Chicago, Illinois, this 21ST day of September, 1976•

- 4 -

_______ __
co7n<cg'ioiia i Aarai ni s ̂ x ato r 

U. S. Department of Labor, LMSA 
Federal Building, Room 1060 
230 South Dearborn Street 
Cliicago, Illinois 60604

Attachment: U-ISA 1139

10-20-76

U.S. DEPARTMENT OF LABOR
O f u c e  or TH E  A s s is t a n t  S e c r e t a r v

W A SH IN G T O N

797

Mr. Donald J. Fosdick 
President, Local 1658 
National Federation of Federal 

Employees 
5U0 N Street, N. W.
Washington, D. C. 2002k

Re: Central Office, Bureau of Indian 
Affairs 

Case No. 22-6?6U(AP)

Dear Mr. Fosdick:

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator’s 
Report and Findings on C-rievability and Arbitrability in the 

subject case.

In agreement with the Acting Regional Administrator, 
and based on his reasoning, I find that the issues raised in 
the instant grievance are neither grievable nor arbitrable 
under the parties' negotiated agreement.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator’s Report and Findings on 
Grievability and Arbitrability, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CENTRAL OFFICE. BUREAU OF INDIAN 
AFFAIRS

(Acti vi ty/Appli cant)

and Case No.22-6764(AP)

NATIONAL fEDERATION OF FEDERAL EMPLOYEES, 
LOCAL 1658, INDEPENDENT

(Labor Organization)

REPORT AND FINDINGS 

ON

GRIEVABILITY AND ARBITRABILITY

Upon an Application for Decision on Grievability and Arbitrability 
having been filed in accordance with Section 205 of the Regulations of the 
Assistant Secretary, the undersigned has completed his investigation and 
finds as follows:

On about July 12. 1975, Local 1658, on behalf of Viola Le Croix and 
Dean Poleahla, filed grievances over alleged violations of the parties' 
negotiated agreement. More speqifically, Le Croix's grievance addressed 
the alleged non-implementation of the Equal Employment Opportunity law 
and Affirmative Action plan, the alleged lack of an operational training 
program or upward mobility program in her division, the alleged non­
implementation of the Indian preference laws and the alleged disparate 
implementation of a career development program for Indians versus non- 
Indians. Poleahla's grievance centered on uncomplimentary comments 
allegedly made by his former supervisor to the effect that he (Poleahla) 
had a bad time and attendance record, was not at his desk when he should 
be, had been removed from a training program and had been downgraded in 
a RIF.

Various meetings and correspondence ensued over the succeeding months 
which ultimately culminated in January 1976 in the Union announcing its 
intention to solicit a panel of arbitrators in order to pursue the grievances 
to arbitration and the Activity taking the position that it considered 
the grievances to be neither grievable nor arbitrable.

Page 2
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On March 25, 1976, the instant application was filed by the Activi^ 
seeking a determination by the Assistant Secretary whether the grievances of 
Le Croix and Poliahla were subject to the grievance or arbitration procedures 
■of the parties’ negotiated agreement (Article 7) or a statutory appeals 

procedure.

The relevant portions of the contract are Articles 7, 8, 14 and (y**® 
Union had made reference to Articles 21 and 22). However, no such articles are 
to be found in the agreement submitted by both parties in relation to the ap­
plication.) The relevant portions of the contract are quoted hereafter:

ARTICLE 7 - GRIEVANCES, APPEALS AND DISCIPLINARY ACTION (In part)

7.1 STATEMENT OF PRINCIPLE. The employer and NFFE 1658 
recognize the importance of settling disagreements and mis­
understandings in an orderly, prompt and fair manner that will 
maintain the self-respect of the employee and be consistent with 
the principles of good management. To accomplish this, every 
effort will be made to settle grievances expeditiously and at 
the lowest possible level of supervision.

7.2 EMPLOYEE PROTECTION. Employees will be unimpeded and 
free from restraint, interference, coercion, discrimination or 
reprisal in seeking adjudication of their grievances and appeals.

7.3 NFFE 1658 REPRESENTATION RIGHTS. The employer and NFFE 
1658 recognize tHat grievances are personal in nature and that 
the aggrieved employees or groups of employees must have the 
right in presenting their grievances to be accompanied, repre­
sented and advised by representation of their own choosing. If 
aggrieved employees do not choose to be-represented by NFFE 1658, 
the Union, nevertheless, may have an observer present at formal 
discussion between employees of the unit and management, if the 
employee does not object. The right of NFFE 1658 to be present 
shall not be permitted to impair the right of''the employee to 
handle this grievance in his own way. With the consent of the 
aggrieved in such instances, a summary of Uie discussion or 
decision will be provided to NFFE 1658.

7.4 JOINT GRIEVANCE BOARD Mf'MBERSHIP. The employer and NFFE 
1658 shall each appoint two members and two alternates to a Joint 
Grievance Board which shall hear disputes submitted to it in accord­
ance with this grievance procedure:
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(a) The members of the Joint Grievance Board shall 
organize by selecting a chairman and a secretary, 
which offices shall be filled and held for one year 
alternately by an NFFE 1658 representative and a 
representative of the employer.

(b) The Board shall formulate rules for the conduct of 
H s  proceedings and shall agree upon a procedure for 
the selection of an arbitrator in the event one may 
be needed.

(c) No person involved in the adjudication of a grievance 
referred to the Board shall participate as a member 
of the Board in the settlement of that grievance.

7.5 EMPLOYEE GRIEVANCE REPRESENTATIVES. Officers of NFFE 1658, 
grievance representatives and employees of the unit shall have access 
during official duty hours to all regulations and directives which 
are applicable to them including, but not limited to, the U.S. Civil 
Service Commission Federal Personnel Manual, Department of the Interior 
and Bureau of Indian. Affairs Manuals, and all regulations and directives 
relating to personnel policies, practices and procedures and those relating 
to the conditions of employment in the unit.

7.6 GRIEVANCE PROCEDURE. The purpose of this procedure is to provide
a mutually satisfactory metho’d for the settlement of employee grievances and 
disputes over the interpretation and application of this agreement in specific 
situations, or alleged violations thereof. It is understood that this pro­
cedure may not extend to changes or proposed changes in agreements or agency 
policy. This grievance procedure is the exclusive procedure for employees in 
the representation unit.

I. Time Limit for Filing Grievances. Vihere a grievance arises 
from a specific event or instance, it must be presented within 
fifteen (15) calendar days of the date of the event or instance 
in which the grievance arises, except in cases where the employee 
was not aware of being aggrieved at that time. In such case, the 
grievance shall be filed within fifteen (15)calendar days from the 
date on which the employee became aware or should have become aware 
of being aggrieved. Extension for unusual cases may be granted.

II. Informal Complaints. The matter shall first be taken up informally 
by the employee with his immediate supervisor. If the employee 
and supervisor fail to reach a mutually agreeable solution, the 
employee may then elect to be accompanied by a representative of his 
own choosing at all future discussions ■! the handling of his com­
plaint. If a mutually satisfactory agreemer^t is not reached with 
the immediate supervisor^ the supervisor's immediate superior shall 
be consulted by the parties involved in an attempt to work out a 
solution to the problem.

III.  Formal Grievance. If the grievance is not settled within 
five (5) working days or if the employee is not satisfied 
with the decision of the immediate supervisor, he may submit 
through his representative (if a representative is desired), 
his grievance in writing to the Director of the Office in 
which he is employed. The written presentation must contain 
the following information:

(a) The identity of the aggrieved employee and 
and the organizational segment in which he is 
employed.

(b) The details of the grievance.

(c) The corrective action desired.

A.

B.

C.

D.

When the Director receives a written grievance from an 
employee or a group of employees covered by this basic 
agreement, he will inform NFFE 1658 that a grievance 
has been received and give NFFE 1658 the date and time 
the grievance will be discussed.

The Director will examine the grievance to determine if 
it is one excluded by 370 DM 771. 12B (such as position 
classification, equal opportunity, performance rating, 
reduction-in-force, adverse action, etc.) for which 
procedures of appeal other than the grievance procedure 
have been established. If it is so excluded, the Director 
will advise the employee of the procedure for processing 
his complaint. Otherwise he will attempt to adjudicate 
the grievance, and will give his decision to the employee 
and NFFE 1658 in writing within five (5) working days after 
receiving the grievance.

If the Director is not successful in settling the grievance 
to the employee's satisfaction, the employee may, through 
his representative (if he desires a representative) within 
the next five (5) working days submit his grievance directly 
to the Deputy Commissioner, or if he desires a hearing, 
he may submit it to the Joint Grievance Board.

The Joint Grievance Board shall meet within five (5) working 
days after receiving a grievance. The employee and his 
representative shall be allowed to appear before the Board 
to present the case. Appropriate representatives of the 
employer shall also be allowed to appear before the Board 
in behalf of the Bureau. The Board shall apply its best 
efforts to determine pertinent facts and shall attempt by 
majority vote to fomulatea recommended settlement. The
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recommendation shall be submitted to the Deputy 
Commissioner with copies to the employee and NFFE 
1658 within ten (10) working days after the hearing; 
or, if no recommendation-can be agreed on during this 
period, both parties shall be so notified.

E. Within ten (10) working days after the Deputy Commissioner 
receives the grievance from the employee or the recom­
mendation from the Joint Grievance Board, the Deputy Com­
missioner shall inform the employee and NFFE 1658, in 
writing, of his decision.

F. If the employee is not satisfied with the decision of the 
Deputy Commissioner, he may request that his grievance be 
made subject to arbitration with the approval of NFFE 1658.

G. Within seven (7) calendar days from the date of receipt
of the arbitration request, the parties shall meet for the 
purpose of endeavoring to agree on the selection of an 
arbitrator. If agreement cannot be reached, then either 
party may request the Federal Mediation and Conciliation 
Service to submit a list of five (5) impartial persons 
qualified to act as arbitrators. The parties shall meet 
within (3) three working days after receipt of such list.
If they cannot mutually agree upon one of the listed 
arbitrators, then the employer and NFFE 1658 will each 
strike one arbitrator's name from the list of five and 
shall then repeat this procedure. The remaining name shall 
then be the duly selected arbitrator. The arbitrator shall 
study all records of the case and conduct such investiga­
tions as he may deem necessary. He shall then submit a 
settlement to the Commissioner of Indian Affairs, with 
copies to the employee and NFFE 1658. The arbitrator's 
award shall be final unless either party files an ex­
ception thereto with the Federal Labor Relations Council 
in accordance with its regulations. This constitutes the 
final disposition of the case under the authority of this 
basic agreement. The costs of the arbitrator shall be 
borne equally by the employer.and NFFE 1658.

ARTICLE 8 - SUPPLEMENTAL AGREEMENTS

8.1 NEGOTIATIONS. Negotiations for supplemental agreements may 
be entered into any time by mutual agreement of employer and NFFE 1658. 
Such negotiations must be entered into if either party gives notice tn 
the other in writing at least fifteen (15) calendar days in advance of 
their proposed negotiating date. The subject of the proposed negotiation 
shall be stated in writing with the request.

8.2 OBLIGATIONS. The parties shall proceed to negotiate 
supplemental agreements on matters within the scope of Executive 
Order 11491 which are not fully covered by this basic agreement 
and by way of example may include:

(a) The entire area of personnel policies, practices, 
and procedures appropriately subject to negotiation.

(b) Improvement programs, training programs and programs 
for greater participation by employees in formulating 
and implementing policies and procedures affecting 
conditions of their employment.

(c) Promoting the highest degree of efficiency in the 
performance of work and accomplishing the purposes 
of the Bureau of Indian Affairs.

(d) Safeguarding the integrity of employee's performance 
ratings.

(e) Rehiring practices and procedures.

(f) Incentive awards for employees.

(g) Promotion and detail practices and procedures.

(h) Annual and sick leave procedures.

(i) Dues deductions.

8.3 APPROVAL OF SUPPLEMENTAL AGREEMENTS. Supplemental 
agreements shall be signed by the members of both negotiating 
committees and, unless otherwise specified therein, shall become 
effective on the first day of the first pay period following 
approval by the Deputy Commissioner and shall remain effective 
concurrent with the basic agreement.

ARTICLE 14 - EQUAL OPPORTUNITY

14.1 EQUAL OPPORTUNITY. The employer and NFFE 1658 agree to 
cooperate in provnTding equal opportunity for all qualified persons, 
to prohibit discrimination because of age, sex,race, creed, color, 
or national origin, and to promote the full realization or equal 
opportunity through a positive and continuing effort. The parties 
also agree to observe and recognize the impact of Federal Laws unique 
to Indians and applicable to the Bureau, which affect Bureau employ­
ment practices and require that preference in appointments to vacan­
cies be extended to persons of one-fourth or more degree Indian blood 
who meet the minimum qualifications for the position to be filled.
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J^O^'PISCRIMINATION. In the policies and practices of 
NrFE 1658 there shall continue to be no discrimination against any 
employee because of age. sex, race, creed, color, or national origin, 
and NFFE 1658 invites all employees to share in the full benefits of 
employee organization membership.

„. . 1^-3 f u n c t i o n s. Through procedures established by the Joint 
Advisory Work Committee, each party agrees to advise the other of 
equal opportunity problems of which they are aware. The BIA and 
NFFE 1658 will jointly seek solutions to such problems through 
cooperati ve efforts.

ARTICLE 18 - HOURS OF WORK, BASIC WORKWEEK. AND OVERTIME WORK

IS-l HOURS OF WORK AND WORKWEEK. Employer and NFFE 1658 are 
in agreement that the basic workweek and the basic workday are 
established in accord with applicable Department procedures. No 
change to the hours of work shall be recommended without prior con­
sultation with the BIA employees and NFFE 1658.

18.2 CHANGE IN HOURS. The days and hours of employees' basic 
workweeks may be changed provided the employee receives as much 
advance as possible, normally one week.

_ 18.3 OVERTIME. For the purpose of this agreement, overtime 
consists of two distinct types: scheduled overtime and irregular 
or occasional overtime.

(a) Scheduled overtime is work scheduled by management 
prior to the beginning of the administrative workweek 
in which it occurs.

(b) Irregular or occasional overtime is work determined 
by management to be necessary and which was not 
scheduled prior to the beginning of the administrative 
workweek in which it occurs.

^ . 18.4 ASSIGNMENT OF OVERTIME. Overtime will be distributed 
fairly among qualified employees within the organizational unit.

The investigation showed that in March 1975 a Management Analyst 
position was advertised. Both Le Croix and Poleahla applied and both were 
ranked well qualified for the position. Le Croix was allegedly advised by 
several unnamed fellow employees that a “place was being made" for Poleahla 
and that she as a woman would not be promoted. Poleahla was, in fact, selected. 
Le Croix was also allegedly informed by two unnamed employees that Poleahla's 
fonner supervisor had made several negative comments about Poleahla to the 
selecting official. The Union filed grievances on behalf of Le Croix and 
Poleahla.

The Union's position is that the grievances are subject to the grievance 
and arbitration procedures contained in the parties' contract.

The Activity disputes this, contending that insofar as (_e Croix's grievance 
involves a complaint of discrimination, it is subject to a statutory grievance 
procedure. Also, the Activity contends that the grievances do not contain any 
specificity as to questions concerning the interpretation or application of the 
contract. Moreover, the Activity maintains that the promotion action met Indian 
preference requirements.

I find that those portions of the Le Croix grievance which deal with 
implementation of the EEO laws, affirmative action plan, upward mobility program 
and career development program are essentially complaints of racial and sexual 
discrimination. As such those portions of her grievance are subject to a statutory 
appeals procedure. As for those portions of the grievance centering on the alleged 
lack of an operational training program, I find no substantive contractual provision 
relating to training. (The reference to training in Article 8 merely sets forth 
training programs as permissible subject for a supplemental agreement. However, 
the evidence submitted indicates that no such supplemental agreement exists.)

With respect to Poleahla's grievance, I also find that there are no substantive 
provisions of the contract which cover his grievance. In this respect, I note 
that there are no provisions in the contract covering evaluations, merit promotion, 
leave usage, employee attendance or anything else upon which the grievance could 
hinge.

In summary, I find that those portions of the Le Croix grievance centering 
on EEO, affirmative action, upward mobility and career development are subject 
to statutory appeals procedure and thus by virtue of Section 13(a) of Executive 
Order 11491, as amended, not subject to the grievance or arbitration procedures.
I also find that the Poleahla grievance does not involve the interpretation and 
application of the negotiated agreement and is neither grievable nor arbitrable.

Pursuant to Section 205.6(b) of the Assistant Secretary's Regulations, 
an aprieved party may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy served 
upon me and each of the parties to the proceeding and a statement of service 
filed with the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U.S. Department of Labor, Office of 
Federal Labor-Management Relations, 200 Constitution Avenue, N.W., Washington,
D.C. 20216. A copy of the request for review must be served on the undersigned 
Regional Administrator as well as the other party. A statement of service should
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accompany the request for review. The request must contain a complete 
statement setting forth the facts and reasons upon which it is based 
and must be received by the Assistant Secretary no later than close of 
business July 2, 1976.

DATED: June 17. 1976
Fr4nk P. WilTette, 

Admini strator

10-21-76

Mr. Billy B. Sweigatt 
Stev/ard
Federal Employees Metal Trades Coimcil, 

Metal I'rades Department, AFL-CIO 
P. 0. Box 2195 
Vallejo, California 9^p92

7 9 8

Re: P-{are Island Naval Shipyard 
Vallejo, California 
Case No. 70-5192

Dear Mr. Sweigart:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-named case, which alleges a 
violation of Section 19(a)(1) and (k) of Executive Order 
IIU9I, as amended.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that a reasonable basis for 
the complaint has not been established and that, consequently, 
further proceedings in this matter are unwarranted.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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July 19, 1976

15r. Billy B, Swelgart 
Steward, Federal Eicployeea 
l<etal Trades Council 
?. 0. Box 2195 
Vallejo, CA 9A592

Dear Mr. Swelgarti

Re >!are Island Naval Shipyard 
F£>rrC of Vallejo 
Case Ko. 70-5192

The above-captloned case alleging a violation of Section 19 of Executive 
Order 11A91, as amended, has been investigated and considered carefullyt,.

It does not appear that further proceedings are warranted Inasmuch as a 
reasonable basis for the complaint has not been established*

The Instant coiaplalnt alleges that the Respondent violated Section 19(a) 
(1) p.nd (A) of the Order by not selecting Billy Swelgart, a steward of 
the Complainant, to participate in the transfer of his co-workers from 
Shop 31 to Shop 36 of tiie Respondent, Tnis transfer aj>parently began on 
Febriisry 1, 1976, and, on February 3, 1976, r.eetlng was conducted by 
the Respondent in order to answer questions cor.cerr.lng the transfer 
raised by affected eiDployees, Tnis neeting was cont!ucted by Cecil Rolls^ 
the Group Superintendent of several shops, including Shop 36. At some 
point dnring the ireeting, Swelgart asked several questions concerning 
the reasons why eroployees vere selected for the transfer generally, and 
the reason why he hlaself had not been selected. Rolls then apparently 
ftnsvered to the effect that Swelgart had not been selected because he 
had indicated that he did not want to participate in the transfer.

The CoTuplainant contends, in effect, that Rolls* reply Indicated that 
he had not selected Swelgart for the transfer because Sweigart had pre­
viously filed an unfair labor practice charge in another case concerning 
the transfer, and, additionally, had solicited enployee signatures for 
a stateizent opposing the transfer. The CoiLplainant also points out 
that Sweigart had previously indicated to another official of the Re­
spondent that he desired to participate in the trar.sfer. Further, the 
Cor.plainant contends that Rolls singled out Swelcart for abusive treat- 
pjent at the meeting in retaliation for his activities on behalf of the 
Conplalnant.

Mcwover, investit;'»tion revcalt?d, as evidenced in the •;l̂ :;»‘'d ‘̂tatc-r.ents 
of'witnasses (co’̂ios of which have already been foi‘'-Afihd to the parties), 
that Polls did not participate in the process of selecting specific 
individuals for the transfer, and that,'further, the officials partici­
pating in t!iis selection process were responsible to a group stiperlnten- 
dent other than Rolls'. Moreover, the r..ore coincidence that Sv;eigart*s 
union activities in opposition to the transfer, including the filing of 
an unfair labor practice charge, were followed after a short period of 
time by the decision not to Include Swelgart in the transfer does not 
by itself, without any supporting evidence which the investigation did 
not uncover, constitute a reasonable basis for the complaint.

Further, the investigation also revealed that Rolls* allegedly viola­
tive comrients at the meeting of February 3, 1976, only indicated that 
Rolls believed that Swelgart preferred not to participate in the trans­
fer, and not that Rolls took Issue with Swelgart*s union activities. 
Fiixthf-r, the fact that Swelgart had indicated previously to a different 
official of the Respondent that l»e desired to participate in the trans­
fer does not require contrary conclusion.

I am, therefore, disi-.lssing the instant cor:plaint In its entirety.

Piirsuvi.)t to Section 203.8(c) of the Regulations of the Assistant Secre­
tary you ir;.',y appr-al this action by filing a request for review with the 
Assistant Secretary end strving a copy upon this office and the respond- 
.,*nt. A statcr-iv/it of F.vrvlce should acco.-par.y the rc-qu-?st for review.

S.jrh reque;5t ivist contain a coT.pltte stntf-rrs.it setting forth the facts 
;=nd reasons upon \;hich it is bĉ sf̂ d and r.:ist be received by the Assist­
ant Secretary for Labor-h^ar.agenent Relatio/is, Attention: Office of 
Federal Labor-Manageirjent Relations, U. S. r>;2parti-.ent of Labor, 200 Con­
stitution Avenue, K.W., VJashington, D. C. 20210, not later than ihe 
close of business on August 3, 1976.

Sincerely,

Gordon M, Byrholdt 
r.esional Adr.inlstrator 
Labor-llacagerjent Services
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OlHCL OF THE 4\sSISTANr SilCKCTARY 

WA5»HIN'OTOX

U.S. DEPARTMENT OF LABOR UNITED STATES DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

10-21-76

Mr. Tinothy Loney
Regional Labor Relations Officer
General Services Adininistrc,tion
525 ::arrcet Str-ct
San Francisco, California 9^^105

799

Ger.eral Services AdTdnistration
Iv3^ion 9
Sun Francisco, California 
Case No. 70-5123

Dear Mr. Loney;

T have ccnsilertd carefully your request for review, 
£eekin~ revert-al of ■ch-i Recional Adir.inistrator' s P.;port ani 
yindiry:s on GriGva'c:.licy in the aoovo-n&zned case.

Unde.- .ill of the circumstai'i^ 
cj ihv> R(;gional Aa:..ini::trator, I .

rec'* ;icn cn '.rlevaoil; :

c£ o: this ca£3, and contrary 
ind that the inctant Appli- 
y or Aroltrabllj-cy should be

dl3T-iij2ed. It hac prcvLcucly ■tccn 
arbitration the final ap::ellute 
prcctCLure, arbitration must hav?? b 
'.rrizztn rejection of the requeso 
parLv to tho a~reei..c;nt rriust have b 
subT*l3sioi' cf an appliuaiion fci 
or arbitrability. Tlius, in 'jiy 
con-cractual r^rr.eiies ■before -eer.in 
A^siccant Sccri‘jary. (See Reporr 
attached.)

Accordingly, the request lor review is c^arited, â nd the 
Application for 'Jrcision on 3-rieva.bili-cy or Arbitrability is 
hereby dismissed.

Sincerely,

established that, 'ahen 
step in a negotiated grievance 

•3cn invoked, and a final 
‘or arbitration by the other 
een received prior to the 
determination of grievability 

a pariy :r.u3t exhaust its 
3 tĥ ; intervention cf the 
On A Ruling No. p6, copy

Jernai'd E. DeLury 
Azdistant Secretary cf

Attachnent

GENERAL SERVICES ADMINISTRATION 
REGION 9
SAN FRANCISCO, CALIFORNIA

-ACTIVITY

-AND-

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 2126, AFL-CIO

CASE NO. 70-5123

-APPLICANT )

REPORT AND FINDINGS 

ON

GRIEVABILITY

Upon an application for decision on grievability or arbitrability duly filed 
under Section 6(a)(5) of Executive Order 11491, as amended, an investigation 
of the matter has been conducted by the Area Administrator.

Under all of the circumstances, including the positions of the parties and the 
facts revealed by the investigation, the undersigned finds and concludes as 
follows:

The Applicant is the exclusive representative of three collective bargaining 
units of employees of the General Services Administration, herein called the 
Activity, in San Francisco Bay Area. Each of these bargaining units excludes 
supervisors, management officials, employees engaged in Federal Personnel work 
in other than a purely clerical capacity, guards and Federal protective offi­
cers, confidential secretaries, and any other employees who meet the definitions 
of excluded employees stated in Section 10(b) of the Order. The parties executed 
a collective bargaining agreement on December 19, 1973, covering the employees 
in all three units. The agreement has continued in effect at all times rele­
vant to the instant Application.

Investigation revealed that on August 8, 1975, the Applicant received nine 
grievances from employees it exclusively represents in the Construction Manage­
ment Division, herein referred to as CMD. The nine grievances were filed pur­
suant to the parties negotiated grievance procedure and addressed the employ­
ees* objections to a proposed reallocation of space among the CMD. Upon receipt 
of the grievances, the Applicant's President, Lila Bell, contacted the office 
of the employee who is the Steward responsible for servicing the CMD, George 
Noller, and arranged for Noller to meet with her in her office. Noller did 
in fact meet with Bell in her office for approximately one and a half hours 
on August 8, 1975.

On August 12, 1975, Noller*s supervisor served a "Record of Infraction'* upon 
Noller. The Record of Infraction stated the Activity's understanding of the 
incident which transpired on August 8, 1975, and contended that Noller had 
indicated that he had not met with Bell in his capacity as a union steward, 
but rather to work on one of his "old grievances". Noller was denied adminis­
trative leave for the period of time he met with Bell on August 8, 1976.
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On September 3, 1975, the Activity served upon Noller a "Notice of Proposed 
Suspension'*. The Notice proposed that Nolxer be suspended from duty and pay 
for one day for failure to follow instructions and for unauthorized absence 
on August 8, 1975. Specifically, the September 3, 1975, Notice stated that 
Noller had previously been informed by his supervisor that official time was 
permitted only for presentation of an agency grievance, not for its prepara­
tion; Noller reported that he met with Bell on August 8, 1975, on official 
time to discuss one of his old grievances; therefore he failed to adhere to 
his supervisor's instruction that official time was not permitted for the pre­
paration of an agency grievance. Additionally, the Notice stated that Noller 
neither requested permission in advance to meet with Bell nor notified n super­
visor of his absence, thereby rendering him absent without authorization.

Bell, as Noller*s representative, responded to the Notice of Proposed Suspen­
sion on September 6, 1975. The response argued that on August 8, 1975, she 
had contacted the employee acting for Lhe supervisor in his absence regarding 
the meeting with NolJ.er about the CMD grievances, that Noller had the right 
in accordance with Article VII, Section 7(e) of the negotiated agreement to 
be absent from his work station to discuss these grievances, and that Noller 
had fulfilled the requirements of Article VII, Section 7 when he met with Bell 
on August 8.

Later in September Noller received a final decision stating he would be sus­
pended for one day and that he could contest the propriety of the suspension 
by grieving under the GSA grievance procedure or appealing to the Civil Ser­
vice Commission on certain limited grounds.

On October 6, 1975, the Applicant initiated the instant grievance at Step B 
under the negotiated grievance procedure. The grievance alleged that Article 
VII, Section 7 of the negotiated agreement and specifically Section 7(e) had 
been violated. Article VII, Section 7 of the negotiated agreement reads:

"Absence from Work Station During Duty Hours by Union Officers, Stewards, 
and Representatives. Union officers, stewards, and representatives may 
leave their work station during regular duty hours for reasonable periods 
of time to perform necessary Union representational and consultation 
duties, in accordance with this agreement.

a. First obtain supervisor's permission to leave, which will be granted 
unless the work sitiiation demands otherwise.

b. Before contacting another employee of the unit, obtain permission from 
that employee’s supervisor.

c. Immediately advise his/her supervisor at the time of return to the 
work station and assigned duties.

d. Time spent in handling these duties and responsibilities shall be 
confined within reasonable limits and will be recorded by the Union re­
presentative on a time sheet provided by the supervisor. This time will 
not be charged to leave.

e. All officers. Chief Steward and Stewards may receive and investigate 
complaints or grievances from the employees of their respective Local.

-2-

f. The Union recognizes its responsibility to insure that its represen­
tatives do not abuse this authority by unduly absenting themselves from 
their assigned work areas, and that they will make every effort to per­
form representational functions in a proper and expeditious manner."

The Activity denied the grievance October 15, 1975. In its response, the 
Activity contended that Noller stated he met Bell on August 8, 1975, to dis- 
c:ass one of his old grievances, which the Activity interpreted to be a griev­
ance under the agency grievance procedure.. Since Article VII, Section 7 of 
the agreement did not pertain to agency grievances, the Activity contended 
that the resulting disciplinary action was precluded from being processed 
under the negotiated agreement. Additionally, the Activity stated that even 
if Noller had been participating in a matter governed by the negotiated agree­
ment during the time in question, neither Article VII, Section 7(e) nor any 
other portion of the agreement would have been violated since Noller did not 
have proper clearance prior to leaving the worksite.

The Applicant advanced the grievance to Step C October 20, 1975. On October 31,
1975, the*Activity denied Step C of the grievance on essentially the same 
grounds as stated above. On November 25, 1975, the Applicant forwarded the 
grievance to Step D. The Activity reiterated' its rejection of the grievance 
on November 26, 1975. Step D is the final step in the negotiated grievance 
procedure before arbitration.

The Activity informed the Applicant on December 4, 1975, of its position that 
the matter could be pursued in the arbitration forum. The Applltant responded 
on December 7, 1975, that the arbitrability of the grievance was not at issue; 
and that the unresolved issue was whether the grievance was grlevable under 
the parties* negotiated procedure. The instant Application requesting a deci­
sion on whether the grievance was grlevable according to the parties* negotiated 
agreement was filed on January 15, 1976.

It is the Applicant’s position that the disciplinary action and the disapproval 
of administrative leave directed against Noller is grlevable under the parties* 
negotiated grievance procedure since Noller was processing grievances filed 
under the negotiated agreement at the time of the incident in question.

It is the position of the Activity that the Instant Application should be dis­
missed because it is procedurally deficient and because the questions of griev- 
abllity and arbitrability are moot.

Specifically, the Activity argues that the Application xs procedurally defec­
tive because Item 3(d) of the Application cites sections of the negotiated 
agreement pertinent to the question of grievability that were not cited by the 
Applicant as being at issue during the processing of the grievance.

Further, although the Activity acknowledges that time spent by stewards working 
on grievances under the negotiated procedure is a matter covered by the agree­
ment, the Activity contends that the grievability determination in this case 
must be made in conjunction with ci finding on the facts surrounding the state­
ment allegedly made by Mr. Noller to his supervisor at the time of the incident 
and reiterated during the processing of the grievance rather than solely upon 
the activity Noller actually was engaged in during the time for which he was 
disciplined.

-3-
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In addition, the Activity argues that regardless of the grievability determi­
nation, the question of grievability is moot because the Activity rendered a 
response to the grievance at each step of the negotiated grievance procedure, 
did not arrest the processing of the grievance at any point, and never rejected 
the grievance as required by Section 205.2(b) of the Assistant Secretary's Reg­
ulations.

Finally, the Activity claims any question of arbitrability is moot since the 
Applicant neither attempted to advance the instant grievance to arbitration nor 
submitted the question to the Department of Labor.

Contrary to the Activity, the undersigned does not agree chat the Application 
is procedurally defective because Item 3D of the Application cites sections of 
the Agreement that were not cited by the Applicant as being at issue during the 
processing of the grievance. It appears that the Activity incorrectly assumes 
that the items identified in 3D of the Application as being pertinent to the 
question of grievability are in fact the items that the Applicant is alleging 
in its grievance were violated.

In fact, item 3D of the Application simply serves to designate the portions of 
the negotiated agreement the Applicant believes to be relevant to the question 
of whether or not the grievance is grievable under the parties' negotiated agree­
ment. The sections of the negotiated agreement which the Applicant had claimed 
were violated in the grievance are identified elsewhere in the Application.

Second, the undersigned does not concur with the Activity's reasoning that the 
grievability decision must be made in conjunction with a finding on the facts 
surrounding the statement Noller allegedly made to his supervisor that he was 
involved in an activity not governed by the negotiated agreement during the 
time for which he was disciplined.

.It is for the Activity to determine whether, when faced with such a contention, 
chat claim warrants investigation or, rather, it should maintain its initial 

grounds for the disciplinary action.

However, when the gravamen of a grievance lies in the negotiated agreement, a 
oarty to that agreement cannot frustrate the vindication of rights arising 
under that agreement by a claim that it relied on inaccurate or false informa­
tion given it by the other party to the dispute- This is not to say that an 
activity is without redress when it is deliberately misinformed by an employee 
on a matter of legitimate interest; however, that redress cannot include a denial 
of rights arising under n negotiated agreement or the Executive Order.

In this regard, see NLRB v. B u m u p  & Sims, Inc., 379 U.S. 21 where, in the con­
text of a private sector proceeding, the Court held that, in substance, it is 
no defense to abCiert a good faith belief that certain misconduct occurred in 
rhe context of protected activity when, in fact, such misconduct did not occur, 
jince the controlling consideration must be the uninhibited exercise of the 
protected activity. Justice Harlan, concurring in part and dissenting in 
part, would, in effect, limit liability to the time commencing after the party 
xeamed, or should have learned, of his mistake.

.12 the opinion of the undersigned, the Court's rationale in B u m u p  & Sims, Inc. 
sapra has application to the Instant matter.

-iS was the exercise of protected activity in that case, the controlling consl- 
cELration in the instant matter is set forth in Article III of the negotiated 
agreement where it states, in pertinent part:

It is the intent and purpose of the Employer and the Union that this Agree­
ment will accomplish the following objectives:

The Applicant has consistently maintained that Noller was working on grievances 
under the negotiated procedure during the period for which he was disciplined.
It has provided a statement from Noller which unequivocally states he and Bell 
were discussing the grievances filed by members of CMD during the time for 
which he was disciplined and were not discussing any agency grievances. Addi­
tionally, the Applicant has supplied copies of the nine grievances dated August 8,
1975, from the CMD employees which were received by the Applicant for processing 
under the negotiated grievance procedure.

The Activity has not submitted any evidence to indicate that Noller was parti­
cipating in any activity not covered by the negotiated agreement during the 
period of time for which he was disciplined.

Assuming arguendo that Noller falsely Informed his supervisor as to the reason 
for his August 8, 1975, absence, it is clear that as early as September 6, 1975, 
the date on which the Applicant responded to the Notice of Proposed Suspension, 
the Activity was aware of the contention by the Applicant that Noller had been 
engaged in a conference over grievances arising under the negotiated agreement.
Or, to put it more precisely, the Activity was aware of the contention that 
Noller had been performing representational functions during duty hours as 
permitted by Article VII, Section 7 of the agreement.

To facilitate the adjustment of grievances, disputes, 
related to matters covered by this Agreement.

and differences'.

juch resolution of disputes cannot be denied by an assertion that the subject 
iiatter of the dispute does not arise under the agreement, notwithstanding a 
Zood faith but mistaken belief in that position, whea the dispute, in fact, 
involves matters covered by the agreement.

Tr^erefore, the undersigned concludes that Noller was in fact processing the 
aine CMD grievances filed pursuant to the negotiated grievance procedure 
daring the period of time for which he was later disciplined. The processing 
of grievances under the negotiated grievance procedure is an activity encom­
passed by Article VII of the parties* negotiated agreement. Therefore, it is 
concluded that the grievance is on a matter subject to the grievance procedure 
of the parties' agreement.

The undersigned rejects the Activity's contention that the question of griev- 
iblllty is moot because it offered a response to the grievance at each step 
and never irrevocably rejected the grievability of the grievance. In this 
regard, although the Activity offered a response to the grievance at each

- 4 -
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step of the process and did not arrest the grievance at any step, each step of 
the grievance procedure was necessarily restrained by the Activity’s repeated 
assertion of the position that the grievance was not grievable because it did 
not involve an issue covered by the negotiated agreement. Because of this ever­
present, unresolved question of grievability, the issues of the grievance were 
never framed within the context of the agreement provisions and the Activity's 
position on the discipline was never presented in relation to the terms of the 
agreemento Consequently, the grievance was never substantively pursued through 
the negotiated procedure.

Additionally, although the Activity never unequivocally rejected the grieva- 
vility of the grievance, neither 13(d) 1' of the Order nor Section 205.2(b) 
of the Regulations %J require a final rejection before an application may be 
filed. In this regard, once a question of grievability has been raised by a 
party, an Application for a decision on grievability is not precluded from 
consideration by the Assistant Secretary on the ground that the rejection of 
the grievance is not a final rejection or in a situation where the merits of 
the grievance have been only superficially addressed. Noting particularly 
that the instant Application was filed within 60 days of the Activity's re­
jection of Step D of the grievance, it is concluded that the Application is 
not defective and the question of grievability is not moot.

Further, since the undersigned has determined that Noller was participating 
in an activity covered by the negotiated agreement during the time for which 
he was disciplined, and that the grievance is on an issue which is grievable 
under the parties' negotiated grievance procedure, it would appear that the 
parties should return to an appropriate step of their negotiated grievance pro­
cedure with the understanding that the issue in dispute is one which is covered 
under their negotiated agreement. If the parties are able to reach agreement 
on the appropriate step of the grievance procedure to return to, they may do 
so. Absent such agreement, it is concluded that the parties should return to 
the first step of their negotiated grievance procedure.

Finally, in agreement with the Activity, the undersigned agrees that the ques­
tion of arbitrability is moot at this point since is has not been raised.

1_/ Section 13(d) of the Order reads, in part, "Other questions'as to whether 
or not a grievance is on ci matter subject to the grievance procedure in an 
existing agreement, or is subject to arbitration under that agreement, may 
by agreement of the parties be submitted to arbitration or may be referred 
to the Assistant Secretary for decision."

y  Section 205.2(b) of the Assistant Secretary’s Regulations reads: "Where 
a grievance does not concern questions as to the applicability of a statutory 
appeal procedure, an application for a decision by the Assistant Secretary 
as to whether or not a grievance is on a matter subject to the grievance pro­
cedure in an existing agreement, or is subject to arbitration under that 
agreement, must be filed within sixty (60) days after service on the appli­
cant of a written rejection of its grievance on the grounds that the matter 
is not subject to the grievance procedure in the existing agreement, or is 
not subject to arbitration under that agreement: Provided, however, that 
such prescribed sixty (60) day period for filing an application shall not 
begin to run unless such rejection is expressly designated in writing as a 
final rejection."

—6—

Accordingly, in view of the foregoing, the undersigned finds that the grievance 
which is the subject of the instant Application arises under the negotiated 
agreement and, further, directs the parties to process this grievance through 
the negotiated grievance or arbitration procedure.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of this action by filing a request for re­
view with the Assistant Secretary for Labor Management Relations, Attention: 
Office of Federal Labor-Management Relations, U. S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, D. C. 20210. A copy of the request for 
review must be served on the undersigned Regional Administrator as well as the 
other parties. A statement of service should accompany the request for review. 
The request must contain a complete statement setting forth the facts and rea­
sons upon which It is based and must be received by the Assistant Secretary not 
later than the close of business on June 29, 1976.

Pursuant to Section 205.12 of the Assistant Secretary's Regulations, if a re­
quest for review, or a request for extension of time in which to file a re­
quest for review. Is not filed the parties shall notify the Regional Adminis­
trator for Labor-Haoagement Services Administration, U. S. Department of Labor, 
In writing, within 30 days from the date of this decision as to what steps 
have been taken to comply herewith.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

Gordon M. Byrholdt 
Regional Administrator 
San Francisco Region 
9061 Federal Building 
450 Golden Gate Avenue 
San Francisco, CA 94102

Dated: June 14, 1976

-7-
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O f f i c e  o r  t h e  A s s i s t a n t  S e c r e t a r y  

W A SH IN G TON

U.S. DEPARTMENT OF LABOR

10-21-76

800

Mr. James R. 5>urdy 
Director

Veterans Administration 
Regional Office 

20 V/ashington Place 
Newark, New Jersey 07102

Re: Veterans Administration 
Regional Office 
Xe\vark, New Jersey 
Case No. 32-i|.3U0(R0)

Dear I-ir. Purdy:

I have considered carefully your request for review,

Regional Adsiinistrator's Report a^d 
Findings on Cb.iections in tlie suDject case.

xn agreement v/ith the Regional Adaiinistrator, and "based 
on nis reasoning, I find that the election held on April 8, 
197d ,  shouj.d be set aside and a new election held.

Accordingly, and noting- that matters raised for the 
first t m e  in your request for review (i.e., the deposition of 
I^s. Geban^, v/ill not be considered by the Assistant Secretary 

RQp^rt On A  Ruling No. kS, copy attached), your request 
for reviev7 seeking reversal of the Regional Administrator's 
Report and Findings on Ob.iections is denied.

Sincerely,

Bernard E . DeLury 
Assistant Secretary of Labor

Attachment

Veterans Aininistration 
Regional Office 
Newark, New Jersey

Activity

and

American Federation of Government 
Employees, AHi-CIO, Local 21*42

and

National Pedeiration of Federal 
Bnployees (BTD), Local 967

Petitioner

Intervenor

NO, 32-l|3l40(fi0)

REPORT AND FINDINGS ON OBJECTTOW.q

In accordance with the provisions of a C o n s e n t  „
election approved on Maxch I9, 1976, a runoff elect inn a runoff

Approximate number of eligible voters
Void Ballots....................
Totes cast for H I M  Local 967.
Votes cast for AKJE Local 9l|l,9
Valid Votes Counted............
Challenged Ballots.............

•’335 
.. 6
..120 
..138 
..258 
.. 0

of the Assistant Secretary's Eegulations ^ e ^ h ^ r  Section 202.20(b)
a p p e n d i x  a . regulations. OSie objections are attached hereto as

a t t a c S d  W t ^ f s  togeth^r“̂ L “or^^''® statement of its objections,
attached but referred to below. volvuninous evideatiaiy material not
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Intervener alleges Petitioner violated the pre-election agreement 
by campaigning in the cafeteria on the day before the election 
prior to 12:00 noon. In addition, Intervenor maintains Peti­
tioner's representatives distributed literature offering free 
coffee and doug^uts, the effect of such literature being to en­
courage workers to leave their work site during their tour of 
duty. According to Intervenor, electioneering in the cafeteria 
was to take place from 12:00noon to 1;30PM; however, representa­
tives of Petitioner were electioneering in the cafeteria prior to 
12:00 noon.

Examination of the agreement discloses that it did not prohibit campaigning in 
the cafeteria prior to 12:00 noon but merely delineated certain time and areas 
during which campaigning could take place. Moreover, the Assistant Secretary 
will not undertake to police such side agreements and a breach thereof, absent 
evidence that the conduct had an independent, im]^oper affect on the conduct 
of the election or the results of the election .i/

'No evidence has been adduced which would form a basis to conclude that such 
campaigning and/or the free offer of coffee and doughnuts was improper. Such 
action by Petitioner was nothing more than an attempt to use legitimate avenues 
of appeal to make itself more attractive to employees.

Accordingly, I conclude that Objection No. 1 is without merit.

OBJECTION NO. 2

The objection, as alleged by the Intervenor, is "Literature 
indicating Management participation".

According to the Intervenor, Petitioner distributed a campaign 
flyer which listed the name of a supervisor as a member of a 
•’Committee For APGE Victory at VARO". A copy of this campaign 
flyer is attached as APPENDIX C. The campaign flyer consists 
of a printed campaign message printed beneath Petitioner's logo 
followed by the printed names of several APGE past and present 
officers. Directly beneath this listing, the following appears:

"MAGGIE GEBAN 
COMMITTEE MEMBER"

OBJECTION NO. 1

l/ Assistant Secretaiy Report on Rulings, Number 20

Intervenor contends that Geban is a supervisor and her signa­
ture or. Petitioner's cazipaign liter<i-are was sponsored by 
management. Petitioner does not contest the supervisory status 
of Geban, however, it maintains that Geban did not pressiire 

anyone to vote for Petitioner.,^

Evidence adduced discloses that Geban is an en^loyee in the Administrative Divisior 
and supervises two GS-$ supervisors who are directly responsible to Geban who is a 
Grade GS-7. Geban's immediate supervisor is the Assistant Division Chief. There 
are 22 file clerks and 2 records disposal clerks in the Administrative Division. 
Geban approves leave, evaluates the performance of employees within the Adpiinis- 
trative Division, schedules work and recommends employees for promotion.^

Based on the foregoing, I conclude that Geban is a supervisor within the meaning 

of the Order.

In A/SLMR No. 3U9> Antilles Consolidated Schools, Roosevelt Roads, Ceiba, Puerto 
Rico, the Assistant Secretary stated: "(l)t is clearly established policy, as 
reflected in the preamble of the Order and in Section l(a) that agency or activi­
ty management must maintain a posture of neutrality in any representation elec­

tion campaign".

The campaign flyer is clearly a partisan statement supporting one labor organiza­
tion over another as evidenced by t h e .following statement;

"IT IS IMPORTAl^T THAT APGE HOLD ITS RANKS TOGETHER AND GET OUT THE 
VOTE. REMEMBER, IP YOU INDEED WANT A UNION THAT REPRESECSRL'S ALL 
THE EMPLOYEES, ITS APGE OR THE DO NOTHING GROUP AGAIN."

Having found that Geban is a supervisor, I conclude that the listing of her name 
as part of the "Committee For APGE Victory" constitutes objectionable conduct 
which improperly affected the results of the election.ii/

^  The Activity did not submit a formal written response to the objections, but 
it denies having knov/ledge of Geban* s activities with respect to the campaign 
literature or any other aspects of Petitioner's campaign.

j /  Geban is listed on the eligibility list as excluded from voting because of 
her supervisory status.

ji/ In this respsct, I note that the campaign flyer's distribution was not limited 
solely to the Administrative Section.

-  2 - - 3 -
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Intervenor alleges that electioneering took place during 
duty hours.

Intervenor submitted no evidence in support of this objection other than a 
signed statement from an employee that Maggie Geban was observed in the file 
unit located in the basement of the Veterans Administration Regional Office 
Building wearing an AIVJE button, red letters on a white background, approxi­
mately ij inches in diameter. No evidence has been adduced that the inscrip­
tion on the button was campaign propaganda. Nor has any evidence been adduced 
as to ^ e n  the button was worn by Geban or the frequency within which it was 
worn .5/

Based upon the foregoing, I conclude that the Intervenor has failed to sustain 
its burden of proof to establish a reasonable basis that such conduct may have 
improperly affected the results of the election.

OBJECTION r o .

10-22-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  As s is t a n t  S e c r e t a r y

W A S H IN G T O N

Mr. Jack Files 
Route 1
Oakman, Alabama 35579

801

Re: Local 2206, American Federation
of Government Employees, AFL-CIO 

Birmingham, Alabama 
Case x̂ o. l40-7025(C0)

Dear Mr. Files:

Accordingly, Oboection No. 3 is found to have no merit.

Having found that Objection No. 2 has merit, the parties are advised that the 
runoff election held on March 19, I976 is set aside and a rerun election will 
be conducted as soon as possible, but not later than 30 days from the date of 
this Report, absent the timely filing of a request for review.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of this action by filing a request for re­
view with the Assistant Secretary for Labor-Management Relations, ATT: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington, 
B.C. 20216. A copy of the request for review must be served on the undersigned 
Regional A*dministrator as well as the other parties. A  statement of service 
should accompany the request for review.

The request must contain a complete statement setting forth the facts and rea­
sons upon which it is based and must be received by the Assistant Secretary not 
later than the close of business July 19, 1976.

LABOR MANAGEiyiENT SERVICES ABMINISTRATION

BATED; July 1. .1216
BENJAMIN B. NAUMOEF 
Regional Administrator 
New York Region

ATT; APP. A, B, and C

^  This is not to say that under appropriate circumstances the wearing of such 
a button during a representation campaign would not be improper conduct 
affecting an election.

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-naiiied case, which alleges 
violations of Section 19(b)(1) of Executive Order IIU9I, as 
amended.

Under all of the circurflstances herein, I find that a 
reasonable basis for the subject complaint has been established. 
Accordingly, your request for review, seeking reversal of the 
Regional Administrator's dismissal of the complaint in this 
matter, is granted, and the instant case is hereby remanded 
to the Regional Administrator, who is directed, absent settle­
ment, to issue a notice of hearing in this matter.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

-  u -
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U. s. DEPARTMENT OF LABOR 
L a b o r - M a n a g e m e n t  S e r v i c e s  A d m i n i s t r a t i o n

1JJ71 P e a c h t r k h  ST R EtT , N. E. — R o o m  30O

Case Number i+0-7025(CO) -  2 -

A i l a n t a ,  G l o r c i a  30309August 10, 1976

Fir. Jack Piles 
Route 1
OsLkman, Alabama 35579

EE; Local 2206, American Federation of 
Government Employees,- AFL-CIO'

Birmingham, Alabama 
Case Number U0-7025(C0)

Dear Mr. Piles;

The above captioned case alleging violation of . Section 19 of Executive 
Order 11^91, as amended, has been investigated and considered carefully.

It does not appear that further proceedings are warranted inasmuch as 
evidence adduced has failed to establish a reasonable basis for the com­
plaint.

The complaint alleges that the Executive Vice President of Respondent, 
Windsor Heflin, threatened to expel you from Respondent for two reasons:
(1) for having filed a Section I8 complaint against Respondent’s Presi­
dent and (2) for having participated in the Respondent’s meeting of 
April 5, 1976.

According to .o\ir records you filed a complaint under Section I8 against 
James M. Canter, President of Local 2206, APL-CIO, on Pebruary 9> 1976. 
The Acting Regional Administrator dismissed the complaint (Ca^e No. 

UO-O686U) on July 21, 1976.

Investigation discloses that you, as a member in good standing of the 
Respondent, attended Respondent’s regular monthly meeting on April 5» 
1976, at which time you presented a motion to the -ffect that Respondent 
accept membership applications for certain former members who had been 
expelled. Your motion was ruled out of order and your appeals were 
denied by Windsor Heflin.

After the meeting, Mr. Heflin became involved in a heated verbal exchange 
with several members. During the exchange, Heflin is alleged to have 
told some of the members tha.t they should tell you that within two months 
you would be out of the local. Mr. Heflin has denied that he threatened 

to expel you or any oth^r member.

No evidence has been adduced that Respondent or Heflin has publicized 
this threat or that steps have been initiated to ea^el you or anyone 
else because of your vigorous and well known opposition to the leader^ 
ship of Respondent. Even if Heflin made the statement attributed to 
him, in the absence of evidence that Respondent engaged in further 
activities which inhibited you or other employees in the exercise of 
your r i ^ t  to criticize the Respondent, its officers or the manner in 
which the Respondent conducts its meetings, you have not furnished 
sufficient evidence to justify the issuance of notice of hearing.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and all 
other parties. A  statement of service should accompany the request 

for review.

Such request must contain a complete statement setting forth the f ^ t s  
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention; Office of Federal 
Labor-Managment Relations, U. S. Department of Labor, Washington, D. C. 
20216, not later than the close of business August 25, 1976.

Sincerely,

. . . . . . .
LEM H. BBIKJES •--r 
Regional Administrator
Labor-Management Services Administration
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O f f i c e  o f  t k u  Ass>isr.vNT Sec xf .t a r y  
'W A SH IN G TO N

U.S. DEPARTMENT OF LABOR

0CT.2 6l97e
802

Ms. Delores M. Hickman 
271 Palmetto Avenue 
Merritt Island, Florida

Dear Ms. Hickman;

32952

Re: NASA, John F. Kennedy Space Center 
Kennedy Space Center, Flordia 
Case No. 42-3378(GA)

This is in connection with your request for review seeking reversal of 
the Regional Administrator’s dismissal of your complaint in the above-named 
case.

I find that your request for review is procedurally defective because 
it was filed untimely. Thus, the Regional Administrator issued his decision 
in the instant case on September 8, 1976. As you were advised therein, a re­
quest for review of that decision had to be received by the Assistant Secre­
tary not later than the close of business on September 29, 1976. Your re­
quest for review postmarked on September 28, 1976, was received by the Assistant 
Secretary subsequent to September 29, 1976.

Accordingly, since your request for review was filed untimely the merits 
of the subject case have not been considered, and your request for review, 
seeking reversal of the Regional Administrator’s dismissal of the complaint, 
is denied.

Si-ncerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

U. s. DEPARTMENT OF LABOR 
L a b o r - M a n a g e m e n t  Services Administration

m\  Tkachtrke STREtT, N. E. -  Room 300
” ~ A i i-anta, GkORCiA 30309

September 8, 1976

Ms. 3>olores M. Hickman 
2685 U.S. 1 North 
Miami, Plorida 32?5U

Re: NASA, John P. Kennedy Space Center 
Kennedy Space Center, Florida 
Case No. U2-3378(GA)

Dear Ms. Hickman;

The above captioned case, initiated by the filing of an Application 
for Decision on Grievability under Section 6(a)(5) oH Executive Order 
IIU9I, as amended, has been investigated and considered carefiilly.

It does not appear that further proceedings ^ e  warranted inasmuch as 
no grievance has been filed under the negotiated grievance procedure 
and therefore there has been no final written rejection of that griev­

ance.

Investigation discloses that on April 9> 1976, you filed a vn:itten 
formal grievance under the agency’s grievance procedure. The Activity 
rejected the grievance. You resubmitted the grievance three times. 
After you submitted the grievance on April 22, 1976, the Activity 
wrote to you pointing out that, as a member of the bargaining unit 
covered by exclusive recognition, "your recourse is to continue your 
grievance to the formal level of the APGE grievance procedure.," The 
Activity’s last rejection of your grievance filed under the agency 
grievance procedure was on May Ij, 1976.

The Activity takes the position that your grievance is on a matter 
subject to the negotiated grievance procedure and is not subject to 
the agency’s grievance procedure. It points out that Article XX, 
Section 1 of the negotiated agreement titled Placement and Promotion 
incorporates the NASA Merit Promotion Plan as an integral part of 
the negotiated agreement. As your grievance concerns, in major i>art, 
your application for promotion under the NASA Merit Promotion Plan, 
the Activity contends that it is required to offer to process your 
grievance under the grievance procedure in the negotiated grievance 
procedure rather than under the agency grievance procedure.
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Case No. 1|2-3378(GA) -  2 -

Section 205*2(b) of the Regulations provides in pertinent part:

Where a grievance does not concern questions as 
to the applicability of a statutory appeal pro­
cedure, an application for a decision hy the 
Assistant Secretary as to whether or not a 
grievance is on a matter subject to the grievance 
procedure in an existing agreement • • • must be 
filed within (60) days after service on the ap­
plicant of a written rejection of its grievance 
on the grounds that the matter is not sub.ject to 
the grievance procedure in the existing agreement 
• • . (emphasis supplied)

No grievance having been filed under - the negotiated grievance procedure, 
the Activity could not have and has not served on you a written final 
rejection of a grievance filed under the negotiated grievance procedure.

I am, therefore, dismissing the application in this matter.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review v;ith the 
Assistant Secretary and serving a copy upon this office and all other 
parties. A  statement of service should accompany the request for ireview.

Such request must contain a con5>lete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S. Department of Labor, 
Washington, D. C. 20216, not later than the close of business September 

23, 1976.

Sincerely,

LEM Ro BRXDGES 
Regional Administrator 
Labor-Management Services Administration

cc: NASA, John P. Kennedy Space Center 
Kennedy Space Center, Florida 32899 
ATTN: Sharinne S. ])evries 

VL-QAL

Mary Lou Barger, President
APGE, Local 21+98
Post Office Box 21021
Kennedy Space Center, Florida 3281$

11-5-76

Mrs. Marie Brogan 
President, National Federation of 

Federal Employees, Local 1001 
P. 0. Box 195
Vandenberg Air Force Base, California 93^37

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  As s is t a n t  S e c r e t a r y

W A S H IN i3 T 0 N

803

"Re: Vandenberg Air Force Base, 
California 

Case No. 72-5770

Dear Mrs. Brogan;

I have considered carefully your request for reviev, seeking 
reversal of the Regional Administrator's dissiissal of those 
portions of the instant complaint which allege violations of 
Section 19(a)(2) and (6) of Executive Order 11^^91, as amended.

In agreement with the Regional Administrator, I find that 
the Section 19(a)(2) allegation was not filed timely in accordance 
with the requirements of Section 203.2 of the Regulations of the 
Assistant Secretary. However, contrary to the Regional Adminis­
trator, I find that a reasonable basis for the allegation that 
the Respondent imilateraliy changed its past practice ;:ith regard 
to official time for representational duties has been established. 
Accordingly, under all of the circumstances herein, your request 
for review, seeking reversal of the Regional Administrator’s 
dismissal of the Section 19(a)(2) and (6) portions of the complaint, 
is denied with respect to the Section 19(a)(2) portion of the 
complaint and is granted with respect to the Section 19(a)(6) 
portion of the complaint, and the case is remanded to tiie Regional 
Administrator for further proceedings with respect to the Section 
19(a)(1 ) and (6) allegations of the complaint.

Sincerely,

Bernaid F. DeLui-y 
Assijtant Secretary of Laoor

Attachment
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April 13, 1976

Mrs. Marie Cm Brogan 
Frealdeiit, iJFTE Local 1001 
P. 0. Box 1935 
Vandenberg AFB, CA 93437

D«ar Hrs. Brogaas

Res Vandenberg AFB — 
NFFS Local 1001 
Case Ko. 71-5710

The above--captioned case alleging a violation of Section 19 of Executive 
Order 11491, ae axaended, has been investigated and coucidered carefully*

It does not appear that further proceedings arc warranted inasmuch as a 
reasonable basis for the conplaint has not been established* The suggested 
guidelines issued by Mr. Hunt regarding the granting of official titae to 
union representatives is considered to be interoAnagement correspondence 
and there is no Indication that the guidelines were cceant to be used to by­
pass the exclusive representative since Mr. Hunt requested to meet %d.th 
you in tills regard* Moreover, It would appear that resolution of this 
dispute should be cade through the negotiated grievance procedure since 
it involves varying interpretations of the agreenent. Sec Assistant Sec­
retary Rule yo* A9.

It is further noted that the allegations concerning Respondent bypassing 
Complainant by meeting with unit nembcrs involve natters which occurred 
nore than six months prior to the filing of the charge and, therefore, 
cannot be raised in this proceeding. In these circuTnStances, arid since 
no evidence was subeitted with respect to the 19(a)(2) allegation or the 
aforesaid loeetlngs with unit Beobers, it is concluded that further pro­
ceedings are unwarranted.

I aa, therefore, disnisslng the complaint in this ciatter*

Pursuant to Section 203.7(c) of the Regulations of the Assistant Secretary 
you oay appeal this action by filing a request for review with the Assist­
ant Secretary and serving a copy upon this office and the Area Adnlnistra- 
tor as well as the respondent. A  stateeient of service should accoctpany 
the request for review*

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secre­
tary for Labor-Managexaent Relations, U. S* Department of Labor, 200 Consti­
tution Avenue, H.W., Washington, D* C* 20210 not later than the close of 

business on April 28, 1976*

Sincerely,

Ck>rdon M. Byrholdt 
Regional Adoinistrator 
Labor-Management Services
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O f f i c e  o f  t i i i :  A s s is t .\n . S e c r e t a r y  
WASHINGTON

U.S. DEPARTMENT OF LABOR UNITED STATES DEPARTMENT O F  LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

CHICAGO REGION

MOV 9 1976

Mr. Thaddeus Rojek 
Acting Chief Counsel 
Department of Treasury 
U.S. Customs Service 
Washington, D.C. 20229

80A

Re: National Treasury Employees 
Union (NTEU)

Washington, D.C.
Case No. 50-13181(CO)

Dear Mr. Rojek:

This is in connection with your request for review seeking reversal of 
the Regional Administrator's dismissal of your complaint in the above-named 
case.

I find that your request for review is procedurally defective, as it was 
filed untimely. Thus, the Regional Administrator issued his decision in the 
instant case on October 12, 1976. As you were advised therein, a request for 
review of that decision, to be timely, had to be received by the Assistant 
Secretary no later than the close of business on October 27, 1976. Your 
request for review was delivered to my office on October 28, 1976.

I have considered carefully the circumstances of your attempts to effec­
tuate earlier filing, described in your letter to me, dated October 28, 1976.
I see no reason to depart from my rule that, to be timely, u Request for re­
view must be received by date due. Accordingly, since your request for 
review was filed untimely and no request for an extension of time-was submitted 
or granted, the merits of the subject case have not been considered, and your 
request for review, seeking reversal of the Regional Administrator's dismissal 
of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

NATIONAL TREASURY EMPLOYEES UNION (NTEU), 

WASHINGTON, D. C.,

Respondent

and Case No. 50- 1 3 1 8 1 (CO)

DEPARTMENT OF THE TREASURY,
U. S. CUSTOMS SERVICE, CHICAGO 
REGION, ailCAGO, ILLINOIS,

Complainant

The Complaint in the above-captioned case was filed on September 29, 
1976, in the Office of the Chicago Area Administrator♦ It alleges a 
violation of Section 19(b)(4) of Executive Order 11491, as amended.
The Complaint has been investigated and carefully considered. It 
appears that further proceedings are not warranted, inasmuch as a 
reasonable basis for the Complaint has not been established, and I 
shall therefore dismiss the Complaint in this case.

It is alleged that the Respondent violated Section 19(b)(4) of the 
Order when it issued a letter to its members which Complainant 
construes as a call for a concerted work slowdown. The letter, dated 
September 22, 1976, states, inter alia, "in order to make management 
realize the consequences of their action I am asking each employee of 
Region IX to withdraw from the Savings Bond program and Combined 
Federal Campaign and to stop using your privately-owned car on 
government busin e s s . *’

The Complainant submitted statistical evidence that it has relied in 
the past and does currently rely extensively on the use of privately- 
owned vehicles by its employees in accomplishing mobile assignments.
The assignments are given by senior Customs Inspectors who head each 
of the duty stations or substations where Customs Inspectors are 
normally dispatched. The investigation disclosed no basis in law or 
regulation that would require the use of privately-owned vehicles as 
a condition of employment in the performance of work assignments. 
Supervisors have been advised not to order or direct employees to use 
private vehicles in the performance of their work assignments. A  
review of the employees' position descriptions shows no requirement 
in the job duties for the use of a privately-owned vehicle in accom­
plishing the Complainant’s work assignments. The Complainant did submit

AttaSiment
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the results of a survey conducted in May of 1975 for inspectors and 
warehouse officers assigned at stations other than 0*Hare covering 
the use of their personally-owned vehicles on official business* A 
majority of those surveyed elected to use their own vehicles with 
certain qualifications. The Complainant does not contend that the 
employees' election to use a personally-owned vehicle Ibr official 
business enforceably binds the employee to carry out his or her elec­
tion, From the evidence submitted, it seems that the use of a 
privately-owned vehicle by Customs employees in carrying out their 
assignments is as much for the convenience for the employee as it is 
for the Government- and is not a mandatory condition of employment. 
Further, the Complainant submits no convincing evidence to show that 
alternative means of transportation such as Government-owned vehicles, 
public transportation systems, rental automobiles and taxicabs, etc., 
will not adequately substitute for the use of privately-owned vehicles 
in carrying out work assignments involving mobility. It is my  judgment 
that a request by a union official to employees to exercise a dis­
cretionary decision on their part under the facts and circumstances 
of this case does not establish a reasonable basis for the establish­
ment of the Complaint. Accordingly, having found no reasonable basis 
established by iSie Complainant for the finding of a violation in this 
matter, the Complaint in this case must be and hereby is dismissed in 
its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary the Complainant may appeal this action by filing <x request 
for review with the Assistant Secretary and serving a copy up>on this 
office and the respondent. A  statement of service should accompany 
the request for review.

Such request must contain complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U. S. Department 
of Labor, LMSA, Attention; Federal Labor-Management Relations,
200 Constitution Avenue, N. W . , Washington, D, C. 20216, not later 
than close of business October 27, 1976.

Dated at Chicago, Illinois this 12th day of October, 1976.
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11-29-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

Mr. John F. Bufe 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, N. W.
Suite 1101
Washington, D. C. 20006

8 0 5

Re: Internal Revenue Service 
Greensboro, North Carolina 
Case No. U0-6685(GA)

Dear Mr. Bufe:

I have considered carefully your request for review 
seeking reversal of the Regional Administrator's Report and 
Findings on Arbitrability in the above-nained case.

In agreement with the Regional Administrator, I find 
that the instant Application was filed timely and that, in the 
context of the parties* agreement, a "grievance" is not required 
for the Assistant Secretary to make a determination on arbi­
trability. See, in this regard, Department of the Treasury, 
Internal Revenue Service, Chicago District Office, A/SLMR No. 
7^8. However, in my view, the issue whether the National 
Treasury Employees Union timely invoked advisory arbitration 
in the subject case raises a relevant question of fact which 
can best be resolved on the basis of record testimony.

Accordingly, I am hereby remanding the subject case to 
the Regional Administrator for reinstatement of the AJ)plication 
and issuance of a notice of hearing.

Sincerely,

R. Co DeMarco, Regional Administrator
U. S. Department of Labor
Labor-Management Services Administration
Federal Building, Room 1060
230 South Dearborn Street
Oiicago, Illinois 60604

Bernard E . DeLury 
Assistant Secretary of Labor

Attachment

Attachment: LMSA 1139
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INTERNAL REVENUE SERVICE 
GREENSBORO, NORTH CAROLINA

and

NATIONAL TREASURY EMPLOYEES UNION 

Applicant

Case No. AO-6685(GA)

REPORT AND FINDINGS 
ON

ARBITRABILITY

Upon an application for Decision on Grievabllity or Arbitrability having been filed 
in accordance with Section-205 of the Regulations of the Assistant Secretary, an 
investigation of the matter has been conducted by the Regional Administrator.

Under all of the circumstances, including the positions of the parties and the facts 
revealed by the investigation, I find and conclude as follows:

The Applicant filed an application on November 5, 1975, seeking a decision whether or 
not a matter is subject to the arbitration procedure in the existing agreement.

The Activity and the Applicant are parties to an agreement effective August 3, 197A, 
for a two-year period. Article 33 of the agreement covers "Adverse Actions" and pro­
cedures applicable thereto. Article 34 provides for "Advisory Arbltr«ntion of Adverse 
Actions." Article 35 covers "Grievance Procedure" for grievances arising from the 
interpretation or application of the terms of the Agreement. Article 36 provides for 
"Binding Arbitration" of grievances involving the interpretation or application of 
the terms of the agreement other than Article 32 (Disciplinary Actions) and Article 33 
(Adverse Actions).

On December 26, 1974, Hattie W. Angel, employee in the Activity's Audit Division, was 
issued a letter of proposed adverse action by the Chief of the Audit Division. On 
February 19, 1975, the District Director sustained the actions of the Audit Chief and 
advised Angel she would be terminated effective February 28, 1975.

By letter of March 18, 1975, the Applicant wrote to the District Director of the 
Activity stating that pursuant to the agreement, it was invoking arbitration in con­
nection with the adverse action concerning Angel. By letter of March 26, 1975, the 
Activity responded stating as follows:

Your request to Invoke aTbltratlon dated March 18, 1975, and 
received by this office on March 24, 1975, la returned herewith 
as untimely.

Article 33, Section 4 of the TRS-NTEU Multi-District Agreement 
provides for invoking arbitration within twenty-one (21) calen­
dar days from the date of issuance of the decision letter.

Decision letter was issued on February 19, 1975. A copy of the 
decision letter is attached.

Section 4 of Article 33 reads in part:

A. An official who sustains the proposed charges against an 
employee in an adverse action will set forth his findings with 
respect to each charge and specification against the employee 
in his notice of decision.

40-6685(GA)

B.l. An employee against whom charges are sustained may 
appeal the decision on any basis allowed by applicable laws 
and regulations.

2. The Union has twenty-ono (21) days to invoke advisory 
arbitration on behalf of an employee.

The Applicant requests that its invocation of arbitration be found timely and the 
Activity be ordered to arbitrate the issues involved in Angel's disch.nrge.

Tl\e Activity urges dismissal of the Application on several grounds. First, it 
argues that the Assistant Secretary is without jurisdiction because no grievance was 
filed. It relies on the Recommended Decision and Order of Administrative Law Judge 
Krammer in Case No. 50-13006(AR) involving Internal Revenue Service, Chicago, and 
Chapter 10, National Treasury Employees Union. Secondly, the Activity states the 
Application has been untimely filed inasmuch as it is in excess of the 60-day time 
limit after its "final response" to the union dated March 26, 1975. Further, the 
Activity takes the position that the Applicant's request to arbitrate was more than 
21 days from the date Angel received the Activity's notice of February 19, 1975.

The timeliness of the Application will be considered first. Section 205.2(b) states 
in part:

. . .  an application for a decision by the Assistant Secretary 
as to whether or not a grievance is on a matter subject to the 
grievance procedure in an existing agreement, or is subject to 
arbitration under that agreement, must be filed within sixty (60) 
days after service on the applicant of a written rejection of its 
grievance on the grounds that the matter is not subject . . .  to 
arbitration under that agreement: Provided, however, That such 
prescribed sixty (60) day period for filing an application shall 
not begin to run unless such rejection is expressly deslRnated in 
vrltlnR as a final rejection. (Emphasis added)

The Activity's March 26, 1975, letter quoted herein was not designated as a final 
rejection. On September 24, 1975, in response to Applicant's request for a final 
decision, the Activity wrote to the Applicant stating in part:

. . .  A letter denying arbitration in this matter was forwarded 
via Certified Mail on March 26, 1975, (copy attached). That 
letter was, and remains, our final decision in this matter.

Inasmuch as the Activity did not expressly designate its March 26, 1975, letter as 
a final rejection, arbitration was not rejected until September 24, 1975. Therefore,
I find that the Application was timely pursuant to Section 205.2(b) of the regulations.

The Activity argues that no grievance was filed, and in the absence of a grievance, 
there is no jurisdiction of the Assistant Secretary. The fact no grievance was filed 
is not in dispute. The parties' negotiated agreement does not require a grievance to 
be filed prior to invoking advisory arbitration. Inasmuch as the agreement makes no 
provision for the filing of a grievance prior to the invocation of advisory arbitration 
in adverse actions, the absonce of a gricvancc is not C.ital in seeking a dctermination 
of arbitrability from the Assistant Secretary. I, therefore, find that the application 
before me is not dismissable on the basis that there has been no grievance.

1 shall now treat the issue of timeliness of Applicant's request to arbitrate the issue 
of the adverse action involving Angel. The Activity contends that arbitration must be 
invoked within 21 days from the date of the notice of decision to effect adverse 
action. As stated previously, the District Director's decision to terminate Angel 
was issued February 19, 1975. A copy of the Director's decision indicates Angel 
acknowledged receipt of the letter the same date it was issued. According to the 
Activity, in order to be timely arbitration had to be invoked by close of business 
M. rch 12, 1975. The Activity states that the Applicant's March 18 letter invoking 
arbitration was received on March 24, 1975.
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It is the Applicant's postltlon that the 21 days for invoking arbitration beRlns to 
run on the efective date of the adverse action and that the 21 days is applicable 
only to the date by which the request must be mailed, not the date of roceipt. Ac­
cording to the Applicant the effective date of Angel's termination was February 28,
1975, and therefore the last day to invoke arbitration was March 21, 1975. Applicant 
has cited no instances where arbitration was successfully invoked more than 21 days 
after the Activity issued its decision in en adverse action.

The language of Section 4A refers to the "'notice of decision'' by the official wh j 
sustains the proposed charges in an adverse action. AB2 provides that the union may 
Invoke arbitration within 21 days. Neither Section AA nor Section AB contains 
language concerning the effective date of an adverse action. It states: "The Union 
has twenty-one (21) days to invoke advisory arbitration . . . "  In the absence of 
express language that the 21 days for invoking arbitration will commence on the date 
of the adverse action or at any other point, the language in the contract, specifically 
Section AA, must be considered as the point from which to calculate the time for re­
questing arbitration. Inasmuch as the Applicant's request for arbitration is dated 
March 18, it was more than 21 days from the notice of decision. Accordingly, the 
request for arbitration was untimely filed. Therefore, I find that the matter of the 
adverse action involving Hattie Angel is not subject to arbitration in an existing 
agreement.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, you may 
appeal this action by filing a request for review with the Assistant Secretary and 
serving a copy upon this office and all other parties. A statement of service should 
accompany the request for review.

Such request must contain a complete statement setting forth the facts and reasons 
upon which it is based and must be received by the Assistant Secretary for Labor- 
Management Relations, Attention: Office of Federal Labor-Management Relations, U.S. 
Department of Labor, Washington, D.C. 20216, not later than the close of business 
June 30, 1976.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

June 15, 1976_____________________________________________________
LEM R. BRIDGES, Regional Administrator 
Labor-Management Services Administration 
Atlanta Regional Office

11-10-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

W A S H IN G T O N

Cuttis Turner 
National Representative 
American Federation of 

Government Employees 
.12th District 
620 Contra Costa Blvd.
Suite 206
Pleasant Hill, Calif. 94523

8 0 6

Re: Department of Navy
Navy Public Works Center 
San Francisco Bay 
Case No. 70-4309

Dear Mr. Turner:

This is in connection with your request for review seeking reversal 
of the Regional Administrator's Report and Findings in the above-named case.

I find that your request for review is procedurally defective because 
it was filed untimely. Thus, the Regional Administrator issued his decision 
in the instant case on October 8, 1976. As you ware advised therein, a re­
quest for review of that decision had to be received by the Assistant Secretary 
not later than the close of business on October 22, 1976. Your request for 
review postmarked on October 21, 1976, was received by the Assistant Secretary 
subsequent to October 22, 1976.

Accordingly, since your request for review was filed untimely the merits 
of the subject case have not been considered, and your request for review, 
seeking reversal of the Regional Administrator’s Report and Findings, is 
denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

DEPARTMENT OF THE NAVY 
NAVY PUBLIC WORKS CENTER 
SAN FRANCISCO BAY

-ACTIVITY/PETITIONER

-AND-

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES COUNCIL OF LOCALS 
NAVY PUBLIC WORKS CENTER 
SAN FRANCISCO BAY AREA, AFL-CIO

INCUMBENT LABOR 
ORGANIZATION/INTERVENOR.

-AND-

FEDERAL EMPLOYEES METAL TRADES COUNCIL 
OF OAKLAND, AFL-CIO

-INCUMBENT LABOR 
_________________________ORGANIZATION/INTERVENOR

CASE NO. 70-4309

REPORT AND FINDINGS

ON

OBJECTIONS

In accordance with the provisions of *the Agreements for Consent or Directed Elec­
tion approved on June 14, 1976, runoff elections among the professional and non­
professional employees voting units were conducted by secret ballot under the

1-/supervision of the Area Administrator, San Francisco, California, on July 14, 1976.i^

The results of the elections, as set forth in the Tallies of Ballots are as follows:

Nonprofessional employee voting unit:

Approximate number of eligible voters 936
Void ballots 19
Votes cast for FEMTC, AFL-CIO 229
Votes cast for AFGE, AFL-CIO 222
Challenged ballots 0
Valid votes counted 451

l7 Pursuant to the direction of A/SLMR No. 628, the initial elections among the 
professional and nonprofessional employees voting units were conducted on May 25, 
1976, without any party receiving a majority of valid votes cast. In that elec­
tion, the professional employees indicated their desire to constitute an exclu­
sive bargaining unit separate from the nonprofessional employees.

Professional employee voting unit:

Approximate number of eligible voters 18
Void ballots 0
Votes cast for AFGE, AFL-CIO 4
Votes cast against exclusive recognition 7
Challenged ballots 0
Valid votes counted 11

Challenged ballots are not sufficient in number to affect the results of the elec­

tions.

Timely objections to procedural conduct of the election and to conduct improperly 
affecting the results of the election were filed on July 21, 1976, by the Ameri­
can Federation of Government Employees Council of Locals. The objections are 
attached hereto as Appendix A.

In accordance with Section 202.20(c) of the Regulations of the Assistant Secretary, 
the Area Administrator has investigated the objections. Set forth below are the 
positions of the parties, the essential facts as revealed by the investigation, and 
my findings and conclusions with respect to each of the objections involved herein;

Objection A

It is AFGE’s contention that during the polling period at Polling Site 4, FEMTC 
observer Bob Abreu suggested to voter Lillie Allen that AFGE was backward, AFGE 
never did anything for the employees, FEMTC was the best union, and she should 
vote for FEMTC.

To substantiate this objection, AFGE has submitted a statement by employee Martha 
Wilson, which indicates that she witnessed the incident reported in the objection 
and which also alleges that there were no AFGE observers at Polling Site 4.

The Activity states that its observers report they did not witness the incident 
alleged in the objection. The FEMTC asserts that the objection is totally untrue 
and without foundation.

The investigation revealed that employee Wilson, who had cast her ballot in the 
election earlier in the day, claims that she accompanied a student aide known 
only to her as Kelly to Polling Site 4 shortly after 9:30 a»m» Wilson alleges 
that as she stood outside the door to the polling site while Kelly was registering 
to vote with the election observers, Wilson witnessed observer Abreu making the 
statements cited in the objection to Allen who was also at the poll to vote. 
According to Wilson there were no voters other than Kelly and Allen, who are both 
student aides, at the polling site at the time of this incident.

Allen reports that she voted at Polling Site 4 after she had eaten her lunch, at 
approximately 12 Noon* She does not recall any voters other than herself being 
at the poll when she was there to cast her vote^ She does not recall observer 
Abreu or any other person suggesting to her that she should vote for FEMTC while 
she was at the polling site, nor does she recall Abreu making the other state­
ments which AFGE alleges.

AFGE acknowledges that it has not questioned its observers assigned to Polling 
Site 4 to determine if they were present and witnessed the incident which is 
alleged in the objection. The Certification on Conduct of the Election for Polling 
Site 4 was signed by AFGE observers.

-2-
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The official election records reveal that student aide Allen cast the final chal­
lenged vote at Polling Site 4 prior to its 12:30 p.m. closing. Allen*s challenged 
vote was resolved by all parties at the tally as ineligible. U  No student aide 
by the name of Kelly cast a ballot at Polling Site 4.

While the statements of Wilson and Allen are contradictory as to whether or not 
the alleged incident did occur, both statements agree on the fact that no eligi­
ble voter was at the poll while Allen was voting in that both Allen and any stu­
dent aide named Kelly were ineligible voters. Accordingly, I find that, even 
if this isolated incident did occur, it could not have affected the outcome of 
the election.

With respect to the allegation by employee Wilson that she did not see any AFGE 
observers at Polling Site A, AFGE has not submitted any information regarding 
whether its assigned observers were at the polling site and, if they were not 
there, what reasons were for their absence. As already noted, the Certification 
on Conduct of the Election for that polling site was signed by AFGE observers.

Noting that AFGE has not alleged and no evidence indicates that any absence of 
its observers at Polling Site 4 is attributable to any party interfering with 
AFGE’s right to station an observer at the poll, I find no basis to this portion 
of Objection A  since the election is not dependent. upon the parties availing them­
selves of the right to station observers at the polls.

Accordingly, I find all of Objection A  to be without merit.

Objection B

AFGE contends that on June 23, 1976, at approximately 12:45p.m. Rudolph Cleveland, 
an employee of the Activity, was approached by representatives of the FEMTC and 
asked to join or consider voting for the FEMTC. AFGE asserts it did not receive 
this service from the Activity.

Employee Cleveland reports in a statement submitted to the Department of Labor that 
on the date of the incident in question he intervened in a conversation among two 
representatives of the FEMTC and a Foreman of the Activity. Initially, Cleveland 
reports he klddlngly said to the two FEMTC representatives and the Foreman, **I 
want equal time to campaign for AFGE on work hours.** After the men introduced 
themselves, the Foreman went into his office. At that point, one of the FEMTC 
representatives asked Cleveland to vote for the FEMTC. Cleveland responded that 
he was a member of AFGE and that he would not commit himself to the FEMTC* The 
other FEMTC representative then suggested that Cleveland give FEMTC consideration. 
According to Cleveland, that was the conclusion of their conversation and the 
FEMTC representatives left the building.

The supervisory foreman Adam Figueroa, who allegedly was involved in this incident, 
reports that he never saw any union representatives either in the building or near 
his office during any working period prior to the July 14 elections. Further, 
Figueroa does not recall any incident prior to the July 14 elections in which he 
met any union representatives and conversed with them together with employee 

Cleveland.

Assuming that the incident occurred as alleged by AFGE, it involved only one employee 
for a very few minutes three weeks prior to the election* I find such an Isolated 
incident is Insignificant in view of the widespread campaigning by the parties auci 
would not have affected the outcome of the election. (See in this regard Request 
for Review Nos. 10 and 663, where the Assistant Secretary held that while a labor 
organization does not have a right under the Order to campaign in work areas during 
work time, isolated Incidents do not warrant setting aside an election.) There­
fore I find no merit to Objection B.

Objection C

AFGE has contended in Objection C that employee Mathew Smith cast both a manual 
and an absentee ballot.

To substantiate this objection AFGE has submitted a statement by employee Rudolph 
Cleveland which indicates that this incident occurred at his work site. In its 
timely submitted supporting evidence AFGE identified the FEMTC representatives 
involved in this incident as Tony Schiana and a man known as Russell, whose last 
name is not known. AFGE indicated that Cleveland was on official duty at the time 
of the incident in question.

The Activity asserts there is insufficient information upon which it can base an 
opinion of Objection B.

The FEMTC has indicated that two of its representatives did in fact meet Cleveland 
while they were making inquiries of a supervisor regarding the time of the lunch 
period for the employees. The FEMTC reports that Cleveland hollered across the 
shop that he wanted equal time with the supervisor. FEMTC asserts that no union 
representatives asked Cleveland to join the FEMTC since an individual can only 
join an affiliated union and cannot join the FEMTC itself.

2J At the tally of ballots all parties to the election agreed that Allen jwas an 
ineligible voter because she was a student aide and signified their agreement 
by initialing the challenged ballot envelope and marking it **ineligible/* Stu­
dent aides are considered temporary employees by the parties and were excluded 
from the unit because they work on a part-time Ijasis during the^ summer ^nd 
winter without reasonable expectancy to continue employment beyond their pre­
sent limited appointment.
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To sustain this objection AFGE has submitted a statement by employee Rudolph Cleve­
land that Smith informed Cleveland he had cast both a manual and an absentee ballot.

It is the Activity*s position that it has insufficient information upon which to 
voice an opinion of Objection C. The FEMTC does not have any position regarding 
Objection C.

The official election records reveal that employee Mathew Smith neither returned 
the absentee ballot mailed him on June 21, 1976, nor voted manually at any of the 
polling sites on July 14, 1976. Accordingly, I find no merit to this objection.

Objection D

AFGE contends that an unnamed supervisor told employee John Gross to vote for the 
FEMTC.

To substantiate this objection AFGE has submitted a statement from employee Rudolph 
Cleveland alleging that Gross told Cleveland that a supervisor had told him to vote 
for the FEMTC. AFGE has not identified the supervisor who is alleged to have in­
structed Gross to vote for the FEMTC.

It is the Activity's position that it has insufficient information upon which to 
respond to the objection and that AFGE*s failure to supply the name of the super­
visor who allegedly told Gross to vote for the FEMTC is tantamount to a withdrawal 
of the objection.
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The FEMTC's position is that without supportive evidence, it cannot respond to 
the objection and that the objection should be dismissed as having no merit,

Rudolph Cleveland did not witness the alleged conversation between Gross and the 
unnamed supervisor. Thus, the only evidence AFGE has submitted is hearsay. Such 
evidence is rarely of any probative value. In this particular instance, the in­
vestigation revealed that employee Gross denies that any supervisor advised him 
to vote for FEMTC or that he ever told Cleveland that a supervisor had instructed 
him to vote for FEMTC.

Under these circumstances, I find this objection to be without merit since there 
is no probative or reliable evidence to support it.

Objection E

AFGE has asserted in Objection E that a large number of employees were on leave on 
the date of the election. AFGE quotes from the Assistant Secretary’s "Procedural 
Guide to the Conduct of Elections" which indicates that an election should be con­
ducted on a day or days when the maximum number of eligible employees will be at 
work.

To sustain its contention that a large number of employees were on leave on the 
date of the runoff elections, AFGE submitted a statement by Rudolph Cleveland that 
more employees at the Naval Supply Center were on leave on July 14, 1976, than at 
any time in the month of June.

Neither the Activity nor the FEMTC has a position on Objection E.

The date of the runoff elections was determined by the San Francisco Area Adminis­
trator in accordance with Section 202.7(d) of the Regulations of the Assistant Sec­
retary when the parties were unable to agree to a mutually acceptable date. The 
Area Administrator considered the positions of all the parties and the facts pre­
sented when making the decision regarding the date of the elections, and relied 
upon the Department of Labor’s policy that, except in changed circumstances, the 
details of a runoff election shall be essentially the same as those agreed upon 
in the initial election. The selection of the July 14 date for the runoff elec­
tions was based upon the facts that the earliest date the Activity could be pre­
pared to mail out absentee ballots was June 16, 1976, that the established absen­
tee ballot procedure reasonably required a three-week time span, and that all the 
parties expressed the opinion that the runoff elections should not be scheduled 
for the week of July 4.

The official election records reveal that the size of the eligible nonprofessional 
voting unit was essentially the same in the runoff election as it was in the ori­
ginal election and that 45 percent of the eligible nonprofessional voters cast 
ballots during the original election while 50 percent of the eligible nonprofessional 
voters cast ballots during the runoff election.

Noting that a larger percentage of eligible voters in the nonprofessional voting 
unit cast ballots in the runoff election than in the initial election, and that no 
evidence has been presented to indicate that the date of the runoff elections 
selected by the Area Administrator adversely affected the outcome of the elections,

I find no merit to Objection E.
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Objection F

In objection F, AFGE has asserted that there were not an equal number of observers 
at each tallying point during the ballot count. AFGE cites a part of the Assist­
ant Secretary's "Procedural Guide to Conduct of Elections” which indicates that 
each party to the election is allowed to station an equal number of authorized 
observers to verify the tally.

Specifically, AFGE objects to a comment made by a representative of the Activity 
to an alternate observer, Barbara Turner, that Turner did not need to attend the 
tally of ballots. A d d i t i o n a l l y i n  the evidence submitted to support its_ objections,. 
AFGE has objected to a procedure used by the Department of Labor at the tally to 
determine that no voters cast both challenged and manual ballots. In conjunction 
with the same objection, AFGE has asserted that voter Ronald Graham was declared 
an ineligible voter at the tally.

It is the FEMTC*s position that this objection is unclear, confusing and ambiguous 
and that it was the responsibility of each party to provide observers.

The Activity asserts that in the objections filed by AFGE on July 21, 1976, AFGE 
contended that the Department of Labor failed to ensure an equal number of observers 
at each polling station, whereas AFGE’s August 6 supporting information indicated 
the essence of its objection to be that only four of its observers were provided 
with eligibility lists at the tally of ballots. Although the Activity declines 
to take a position on Objection F since it concerns matters within the purview of 
the Department of Labor, it asserts that AFGE’s August 6 letter introduces a new 
objection to the runoff elections which is untimely filed. U

AFGE submitted a statement from Turner reporting that on the day before the run­
off elections an Activity representative told her she was an alternate observer 
and would not be needed at the tally of ballots* The investigation of this part 
of the objection revealed that according to alternate observer Turner no AFGE 
representative instructed her that she was to attend the tally of ballots for 
the runoff elections. Additionally, although an Activity representative did indi­
cate to Turner that she need not attend the tally, the comment, according to 
Turner, was simply in response to Turner’s expressed concern regarding her heavy 
workload on the date of the elections.

V  In accordance with Section 202.20(b) of the Regulations of the Assistant Sec­
retary, AFGE submitted evidence supporting and clarifying its objections by letter 
dated August 6, 1976. The Activity proposes that portions of Objections F and G 
be dismissed on the ground that AFGE’s August 6 letter in fact introduced new 
objections to the conduct of the runoff elections which’are untimely filed. I 
agree with the Activity that two of AFGE’s allegations contained in its August 6 
letter are new objections which were not timely filed in accordance with Section 
202.20 of the Regulations. Thus, I. will not consider AFGE’s allegation that it 
received no explanation from the Activity regarding why more employees received 
mail ballots in the runoff elections than had received mail ballots in the ori­
ginal election.. Neither will I consider AFGE’s objection that three names of 
eligible voters were omitted from the eligibility list^ However, I am considering 
in this Report and Findings AFGE’s objection regarding the stationing of observers 
at the tally of ballots, AFGE’s objection regarding certain employees receiving 
absentee ballots and other similarly situated employees not receiving absentee 
ballots, and AFGE’s objection regarding its failure to receive copies of the 
sample ballots. I find these issues were initially raised in AFGE’s objections 
timely filed on July 21, 1976.
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I find no merit to this portion of the objection. In addition to the investiga­
tion revealing that Turner was never instructed by AFGE to attend the tally and 
that the statement by management was simply in response to Turner's concern re­
garding her workload. Turner's absence at the count had no effect on the outcome 
of the election.

Secondly, AFGE objects to a procedure used at the tally to determine that no em­
ployees cast both a challenged ballot and an unchallenged manual ballot. This 
procedure consisted of, first, comparing the alphabetized absentee ballot enve­
lopes to determine that no voter cast both an absentee ballot and a challenged 
ballot, and then comparing the alphabetized challenged ballot envelopes with 
the e ^ h t  polling site voter eligibility lists to determine that none -of the 
challenged ballot voters had also voted unchallenged at their designated polling 
site. At the tally the eight polling site voter eligibility lists were dis­
tributed to a total of eight observers representing the three parties to the 
election. Four AFGE observers participated in this portion of the tally.

It is AFGE’s contention that an AFGE, FEMTC and Activity observer should have 
been stationed at each of these eight polling site eligibility lists while the 
determination was being made that no voter cast both a challenged and an unchal­
lenged manual ballot. During the tally the AFGE representative voiced no pro­
test to the procedure being used to make the eligibility determinations and in 
fact agreed to resolution of all 149 of the challenged ballots cast during the 
runoff elections.

I find no merit to this portion of Objection F since during the tally the AFGE 
representative failed to voice any opposition to the procedure being used and 
AFGE has failed to submit any evidence which would indicate that the procedure 
used at the tally to determine that no voters cast both a challenged and unchal­
lenged ballot in any way affected the results of the election.

Third, AFGE has asserted that although its representative at the tally agreed 
during the tally that employee Ronald Graham was an ineligible voter, it now 
believes that Graham was eligible. Therefore, it is AFGE*s position that Graham's 
challenged vote should be counted.

I find no merit to this portion of Objection F since it is in fact a dispute over 
a challenged vote which was resolved by all the parties at the tally of ballots.
In accordance with the Assistant Secretary's Report No. 51, challenges cannot 
be entertained through the objections to election procedure.

Objection G

AFGE has alleged that certain employees received absentee ballots who were not 
entitled by the election agreement to absentee ballots and other employees who 
were in similar circumstances did not receive absentee ballots.

To sustain this objection, AFGE submitted a statement by representative Maxon Powell 
which alleges that George Staedler received an absentee ballot although his name 
was not on the Activity's eligibility list; that employee Thomas Coxum was on 
scheduled vacation on the date of the July 14 election but received an absentee 
ballot, while, employee Herbert Haley, who was also on vacation, did not receive 
an absentee ballot; that employee John Stone, whose normal work days included 
the date of the July 14 election,, received an absentee ballot, while employee 
John Spehar, whose normal schedule also did not include the date of the election, 
did not receive an absentee ballot.

It is the FEMTC's position that Objection G is unclear, confusing and ambiguous.

- 7 -  619

The Activity contends that the numbers and/or identities of employees entitled 
to receive mail ballots in a particular election can vary depending upon the day 
of the week for which the election is scheduled. The Activity asserts that the 
timely portion of this objection dealt with the procedure followed by the Acti­
vity in transmitting mail ballots to employees, whereas AFGE's August 6 letter 
clarifying the objections indicates that the essence of Objection G is that there 
was an increase in the number of mail ballot voters in the runoff election. The 
Activity asserts that the point, first raised in AFGE's August 6 letter, is in 
fact untimely filed and should be dismissed.

The official election records reveal that Staedler, Coxum and Stone did not re­
turn the absentee ballots supplied them.

The investigation also revealed that employee Spehar was working in the vicinity 
of a polling site on the date of the July 14 runoff election and therefore was 
not entitled to receive an absentee ballot according to the parties* election 
agreement.

With respect to the allegations raised by this objection, I make the following 
findings:

Regardless of whether employees Staedler, Coxum, .and Stone were entitled to 
receive absentee ballots, their receipt could not have affected the results of 
the election since none of these employees returned his absentee ballot.

Secondly, in accordance with the Department of Labor's standard policy, any em­
ployee on annual leave on the date of a representation election is not entitled 
to receive an absentee ballot. Thus, if employee Haley was on annual leave on 
the date of the runoff elections at the Activity, as asserted by AFGE, he was 
not entitled to receipt of an absentee ballot.

Thirdly, employee Spehar was not entitled to an absentee ballot according to the 
parties* election agreement since he was working in the vicinity of a polling 
site on the date of the runoff elections.

Accordingly, I find the entire Objection G to be without merit.

Objection H

AFGE has alleged that it was not supplied with a copy of the sample ballots that 
were mailed to absentee voters.

AFGE contends that during the initial election the Activity supplied it with a 
copy of the package of materials forwarded to absentee balloters, but that it 
failed to supply this same information, including the sample ballots, to AFGE 
during the runoff elections. In conjunction with this objection, AFGE has 
stated that its representative did not attend the mailing of the absentee bal­
lots.

It is the Activity's position that AFGE was afforded a full opportunity to be 
present at and participate in the mailing of the absentee ballots and declined 
to do so.

It.is the FEMTC's position that the objection is unclear, confusing and ambigu­
ous.
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The Investigation revealed that theJ^GE..rejires.entjative did UQl; attend the mslling 
of the absentee ballots because he was on sick leave on the designated date. The 
representative acknowledges that he did not assign an alternate to attend the 
mailing. Additionally, the investigation revealed that the AFGE representative 
did not request that the Activity supply AFGE with a copy of the sample ballots 
mailed to the absentee voters and that the sample ballots were in fact posted 
conspicuously at numerous points at the Activity during the period of June 21 
through July lA, 1976.

Based on the facts that AFGE has neither contended, nor has any evidence been 
presented to indicate, that any party in any way interfered with AFGE*s right 
to attend the mailing of the absentee ballots; that the Activity did not refuse 
to supply AFGE with a copy of the sample ballots mailed absentee voters; that the 
sample ballots were posted conspicuously at the Activity; and that no evidence 
has been submitted to indicate that AFGE's failure to obtain a copy of the sample 
ballots in any way affected the outcome of the election, I find no merit to this 
objection.

Having found that no objectional conduct occurred improperly affecting the results 
of the election, the parties are advised hereby that a Certification of Represen­
tative in behalf of the Federal Employees Metal Trades Council of Oakland, AFL-CIO 
for the unit of nonprofessional employees and a Certification of Results of Elec­
tion for the u nit of professional employees will be issued by the Area Administra­
tor absent the timely filing of a request for review.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of these actions by filing a request for re­
view with the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, Washington, D. C., 
20210. A copy of the request for review must be served on the undersigned Regional 
Administrator as well as the other parties. A statement of such service should 
accompany the request for review. The request must contain a complete statement 
setting forth the facts and reasons upon which it is based and must be received 
by the Assistant Secretary not later than the close of business on October 22, 1976.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

GORDON M. BYRHOLDT 
Regional Administrator 
San Francisco Region 
Room 9061 Federal Building 
450 Golden Gate Avenue 
San Francisco, CA 94102

11-15-76

U.S. DEPARTMEN I OF LABOR
OFFlCli OF THE ASSISTANT SECRETARY

WASHINGTON. D.C. 20210

807

Donald W. Jones, President 
Local 1365, American Federation 

of Government Employees 
165 North Canal Street 
Chicago, Illinois 60606

Re; Social Security Administration 
Great Lakes Program Center 
Chicago, Illinois 
Case No. 50-13163(CA)

Dear Mr. Jones:

This is in connection with your request for review seeking reversal 
of the Regional Administrator's dismissal of your complaint in the abovfe- 
named case.

I find that your request for review is procedurally defective because 
it was filed untimely. Thus, the Regional Administrator issued his decision 
in the instant case on October 19, 1976. As you were advised therein, a re­
quest for review of that decision had to be received by the Assistant Secretary 
not later than the close of business on November 3, 1976. Your request for 
review postmarked on November 3, 1976, was received by the Assistant Secretary 
subsequent to November 3, 1976.

Accordingly, since your request for review was filed untimely the merits 
of the subject case have not been considered, and your request for review, 
seeking reversal of the Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

Dated: October 7. 1976

Attachments; Appendix A
Service Sheet

-9-
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UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR U\BOR-Mi\NAGEMENT RELATIONS

CHICAGO REGION

SOCIAL SECURITY ADMINISTRATION,
GREAT L.^.KES PROGRAM CENTER,
CHICAGO, ILLINOIS,

Respondent

and Case No. 50-13163(CA)

LOCAL 1395, AMERICAN FEDERATION 
OF GOVERNMENT EMPLOYEES, AFL-CIO,

Complainant

The complaint in the above-captioned case was filed on 
June 25, 197C, in the Office of the Chicago Area Administrator.
It alleges a violation of Sections 19(a)(1), (2) and (6) of 
Executive Order 11491, as amended. The complaint has been 
investigated and carofully considered. It appears that further 
proceedings are not warranted, inasmuch as a reasonable basis for 
the complaint has not been established, and I shall therefore 
dismiss in its entirety the complaint in this case.

It is alleged that the Respondent violated Sections 19(a)(1),
(2) and (6) of the Order on February 26, 1976, in denying an 
official i /  of the Complainant labor organization benefit of the 
waiver provisions of the VVhitten Amendment ^  in reprisal for the 
official's full-time involvement in union activity. It is further 
alleged that the Respomlent violated Sections 19(a)(1), (2) .and (6) 
of the Order on October 30, 1975, by failing to consult with repre­
sentatives of the Complainant before it modified the annual perfor­
mance appraisal of this official. .

Investigation reveals that the initial charge in this matter was 
made on March 9, 1976, and amended on March 19, 1976. The initial 
charge describes a failure on t}ie part of the Respondent to initiate 
a request on behalf of the union official for a waiver of Whitten 
AmcndHicnt restrictions regard!na tiio mandatory time-in-grade require­
ment relative to promotion. Additionally, the anended charge describes 
an allogjdly unilateral modification by the Respondent of the offi­
cial’s atinual performance appraisal. A final written decision was

1/ The union official in question served initially as steward 
and is currently the executive vice-president of the local. 
Since 1968 he has been engaged in authorized union activity 
on ei full-time basis.

2/ The Whitten Amendment (Section 1310 of Public Law 82-253) deals 
with those restrictions governing promotions in the Civil 
Service, including time-in-grade limitations.

issued by the Respondent on April 27, 1976, denying the basis of 
the charge concerning both the request for waiver of the Whitten 
Amendment and the alleged unilateral change in the o f f i c i a l’s 

appraisal.

I shall take up the alleged violations of the Order in the 
sequence provided. In regard to that portion of the complaint 
concerning the Whitten Amendment, I find that no obligation exists 
on the part of the Respondent to initiate a request of the appro­
priate authorities for a waiver of the IVhitten Amendment restric­
tions on behalf of the union official. -Complainant has failed to 
establish any grounds for a possible 19(a)(6) violation of the Order 
in its narrative in support of this portion of the complaint. In 
alleging violations of 19(a)(1) and (2) of the Order, Complainant 
is relying on its interpretation of the Whitten Amendment waiver 
procedure as a routine benefit of employment which is being denied 
the official in question conceivably as reprisal for his union 
activity. However, investigation reveals that the last time waiver 
procedures were instituted by the Respondent was in 1963 when it 
was done on a nation-wide basis as a result of <x reclassification 
adjubtnent. Thus, it is evident that the waiver procedure can be 
considered an extraordinary one and that the union official is 
requesting much more than a usual benefit of employment.

Even if the VJhitten Amendment waiver procedure were to be 
construed as a benefit of employment, the complaint must still be 
dismissed because Complainant has failed to establish reasonable 
grounds for finding anti-union animus as motivation for Respondent’s 
actions. Additionally, it must be noted that the official in 
question voluntarily assumed his duties as a full-time union official 
in 1968 and, since that time, information supports the fact that he 
has been regularly considered for promotion based largely upon the 
experience which he has developed while serving as a union officer. ^  
Thus, Complainant has failed to show how Respondent has taken repri­
sals against the official or otherwise harassed or discriminated 
against him because of his union activity and, e.ven further, it has 
failed to show how the o f ficial’s voluntarily assuming a position 
which is not classifiable under agency regulations has caused him 
hardshipp

- 2 -

^ 7 Investigation reveals that in the two-year period from July 1, 1974, 
to June 30, 1976, the official in question was in the area of con­
sideration for GS 11 and GS 11/12 positions 26 times; he was 
listed on the promotion roster cutoff and his name was submitted 
to the promotion committee for ranking nine times; further, he 
was listed on the "Best Qualified List” three times.
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In regard to that portion of the complaint concerning the 
o^^^^icial’s performance evaluation, I find that no obligation exists 
on the part of the Respondent to consult with the Complainant prior 
to modifying the o f f i c i a l’s appraisaJ. in.the manner described in 
the complaint. 4 /  Complainant apparently relies upon Article 34 of 
the Master Agreement Between the Bureau of Retirement and Survivors 
Insurance of the Social Security Administration and the National 
Office of the American Federation of Government Employees ^  as the 
basis from which Respondent deviated in modifying the appraisal* 
However, Article 34 merely states that, **the last appraisal of 
record will remain in effect for those union officials « • • 
who are not otherwise eligible to receive an appraiseJL under the 
applicable appraisal instructionso” The article is silent with 
respect to an obligation for the parties' to consult over any 
changes which are made in__union officialJ_s appraisals. Article 34 
also states that, "they /union o f f i c i a l ^  will normally be entitled 
to a satisfactory rating," but the article is silent with respect 
to exactly what standards the rating should exhibit. ^  Thus, 
absent contractual provisions which clearly define the obligation 
to negotiate over the modification of union official's appraisals, 
no possible violation can be detected.

With respect to the allegation of 19(a)(1) and (2) violations 
of the Order relative to the performance appraisal portion of the 
complaint, I find that reasonable grounds have not been established 
for the finding of a violation. A  distinction must be made between 
modification of the content of the appraisal in an administrative 
or managerial sense and a modification in such content which is 
effected against an individual as a reprisal for his union activity*. 
In the subject case, Complainant has failed to allege a causal link 
between the changes it describes and any possible anti-union animus. 
Absent such a link, it is not possible to detect violations of either 
19(a)(1) or (2) of the Order.

y  The modification consisted of the deletion of the reviewer’s 
signature and the deletion of an annotation describing the 
o f f i c i a l’s full-time involvement in authorized union activity. 
This change was effected as the result of a memorandum from 
the Bureau Director dated October 6, 1972, and does not appear 
to affect the overall content of the evaluation.

^  This agreement became effective on March 15, 1974, for an initial 
two-year period and is automatically renewable for successive 
one-year periods thereafter.

^  The 1968 evaluation, which was based upon the union o fficial’s 
having performed his regularly assigned agency duties, reflected 
an overall "satisfactory" rating. The 1975 evaluation, which 
became the subject of the Qomplaint in this case, was a 
“carry-over" appraisal of the 1968 ratings and, thus, it too 
reflected an overall "satisfactory" rating.

It must also be noted, that the modifications in question were 
initially effected in 1972, while the '.975 evaluation represents the 
first time Complainant has chosen to raise the issue in this forum. 
Thus, the appraisal in its present form can be construed as a 
con'inuing practice of employment and, by raising no prior objection. 
Complainant can be inferred to have indicated consent and, in effect, 
rendered mute its subsequent raising of the issue. By asserting 
that d section of the collective bargaining agreement calling for 
"carry-over" appraisals for full-time union officials requires the 
activity to negotiate before making even administrative changes in 
union o f ficial’s appraisals. Complainant is seeking a special 
status for union officials in relation to other employees in this 
area and is clearly intruding upon management perogatives as out­
lined in Section 12 of the Order.

Having considered carefully all the facts and circumstances in 
this case, including the charge, the complaint and all information 
supplied by the Complainant, the complaint in this case is hereby 
dismissed in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary the Complainant may appeal this action by filing a request 
for review with the Assistant Secretary and serving a copy upon this 
Office and the Respondent. A  statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is l?ased and must be received 
by the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U. S. Department of 
Labor, LMSA, 200 Constitution Avenue, N.W., Washington, D,C. 20216, 
not later than the close of business November 3, 1976.

Dated at Chicago, Illinois this 19th day of October, 1976.

R. C. DeMarco, ivegional Administrator 
U. So Department of Labor 
Labor-Management Services Administration 
Federal Building, Room 1060 
230 South Dearborn Street 
Chicago, Illinois 60604
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11-29-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o p  t h e  As s is t a n t  S e c r e t a r y

W A S H IN G T O N

UNITED STATES DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

Mr. Joe C. Wilson 
National Vice President 
National Association of Government 

Employees 
3300 W. Olive Avenue, Sui,te A  
Burbank, California 91505

808

Re: U.S. Department of the Air Force 
Travis Air Force Base, California 
Case No. 70-1+750

Dear Mr. Wilson:

I have considered carefully your request for review 
seeking reversal of the Regional Administrator's Report and 
Findings on Objections in the above-named case.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that further proceedings in 
this matter are unwarranted. In this regard, it is particularly 
noted that the matters raised in the objections took place 
prior to the filing of the instsint petition, and are matters 
previously investigated and ruled upon by the Regional Adminis­
trator . Compare Department of the Navy, Commissary Store 
Complex, Oakland, California, A/SLMR No. 65^.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator*s Report and Findings on 
Objections to the instant election is denied, and the Regional 
Administrator is hereby directed to cause a runoff election 
to be conducted under the supervision of the Area Administrator.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

U. S. DEPARTMENT OF THE AIR FORCE
TRAVIS AIR FORCE BASE
TRAVIS AIR FORCE BASE, CALIFORNIA

-ACTIVITY

-AND-

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 1764, AFL-CIO

-PETITIONER

-AND-

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R12-75, INDEPENDENT

-INCUMBENT LABOR 
ORGANIZATION/ 

________________________________ INTERVENOR

CASE NO. 70-4750

REPORT AND FINDINGS 

ON

OBJECTIONS

In. accordance with the provisions of an Agreement for Consent or Directed Elec­
tion approved on July 29, 1975, an election by secret ballot was conducted under 
the supervision of the Area Administrator, San Francisco, California, on August 
21,_197^. The results of the election, as set forth in the Tally of Ballots, 
are as follows;

Approximate number of eligible voters 823
Void Ballots 0
Votes cast for NAGE, Local R12-75 108
Votes cast for AFGE, Local 1764 101
Votes cast against exclusive recognition 19
Valid votes counted 228
Challenged ballots 0 
Valid votes counted plus challenged ballots 228

Timely objections to conduct affecting the results of the election were filed on 
August 28, 1975, by the Incumbent/Intervenor, the National Association of Govern­
ment Employees, Local R12-75, Independent (herein referred to as NAGE). The 
objections are attached hereto as APPENDIX A.

In accordance with Section 202.20(c) of the Regulations of the Assistant Sec­
retary, the Area Administrator has investigated the objections. Set forth below 
are the positions of the parties, the essential facts as revealed by the investi­
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gation, and my findings and conclusioiswith respect to the objections

The three interrelated objections to the election address themselves to the al­
leged improper conduct of the American Federation of Government Employees (here­
in referred to as AFGE) in the collection of its showing of interest which accom­
panied its representation petition filed in the San Francisco Area Office on 
June 9, 1975, and the alleged improper assistance which Travis Air Force Base 
(herein referred to as the Activity) rendered to AFGE in the collection of its 
showing of interest.

In its objections, NAGE has specifically alleged that AFGE obtained signatures 
for its showing of interest petition, during duty hours and through the use of 
fraud. —  Additionally, NAGE has asserted in its objections that the Activity 
provided assistance to AFGE in obtaining its showing of interest by permitting 
the AFGE representative to enter areas in which NAGE holcfe exclusive representa­
tion. —

NAGE submitted signed statements from employees Joan Werwa, S. Colleen Baumann, 
and Eugenie Lee Shine to sustain its allegations that AFGE obtained signatures 
for its showing of interest petition during duty hours and through the use of 
fraud. No evidence was submitted to sustain the allegation that the Activity 
provided assistance to AFGE in obtaining its showing of interest by permitting

'U Subsequent to the filing of the objections, NAGE filed an unfair labor prac­
tice complaint (Case No. 70-5032) which blocked further processing of the instant 
representation case. The complaint was dismissed by the undersigned on March 5, 
1976. NAGE filed a request for review of the dismissal, which was denied by the 
Assistant Secretary on July 16, 1976. Since the unfair labor practice complaint 
has been disposed of, a ruling can now be made on the objections.

V  Prior to the August 21, 1975, representation election NAGE alleged by letter 
dated August 8, 1975, that AFGE had obtained signatures for its showing of in­
terest during duty hours and through the use of fraud. An appropriate inves­
tigation of the allegation of fraud was conducted by the San Francisco Area 
Office. NAGE was advised by letter dated August 12, 1975, that there was in­
sufficient evidence that any alleged irregularity was attributable to AFGE 
and that the showing of interest submitted by AFGE, independent of that por­
tion under challenge, was sufficient to satisfy the filing requirements of 
Section 202.2 of the Assistant Secretary’s Rules and Regulations. Further,
NAGE was advised that the allegation concerning solicitation of employees for 
signatures during duty hours was more properly the subject matter of an unfair 
labor practice proceeding.

2/ As noted above, on October 29, 1975, NAGE filed an unfair labor practice 
complaint alleging that the Activity violated Section 19(a)(3) of the Order by 
negligently permitting an AFGE nonemployee representative to collect signatures 
at a NAGE-represented worksite during duty hours and thus assisted AFGE in ob­
taining its showing of interest. It was also alleged that the AFGE nonemployee 
representative fradulently collected the showing of interest. In denying NAGE*s 
request for review of the dismissal of the complaint, the Assistant Secretary 
noted that the evidence did not establish that the Activity had any knowledge 

-of the activities of the AFGE nonemployee representative, nor was there any 
evidence provided to establish a reasonable basis for the allegation of im­
proper assistance to AFGE on the part of the Activity.

the AFGE representative to enter areas in which NAGE holds exclusive representa­
tion. It is NAGE*s position that the Commander is responsible for allegedly 
permitting the AFGE representative to enter areas in which NAGE holds exclusive 
representation.

The Activity has stated that the incidents constituting the objections to the 
election occurred on May 15, 1975, prior to the filing of the representation 
petition. The Activity's position is that there is no basis for the objections 
since in accordance with Assistant Secretary Report on Rui:,..*3 N'imber 58, con­
duct occurring prior to the filing of an election petition may not be considered 
as grounds for setting aside an election.

AFGE has argued there is no basis for the objections by asserting that no sub­
stantial evidence of a violation of the Order was submitted by NAGE in that the 
only statements supplied as evidence were not specific as to time, date, or 
place^ AFGE also referenced Assistant Secretary Report on Ruling Number 58 to 
sustain its position that there is no basis for the election objections filed 
by NAGE.

Werwa's statement of July 29, 1975, and Baumann's statement of August 5, 1975, 
indicate that they were each contacted by AFGE Local 1764 President Emily 
Whittemore while on duty at their work sites in late May or early June 1975. 
Supplemental statements signed by Werwa and Baumann dated September 4, 1975, 
indicate that the contacts with Whittemore occurred on June 17, 1975. Baumann 
submitted an additional signed statement to the Department of Labor dated Sep­
tember 15, 1975, which declared that the incident in which she was involved 
occurred on May 15, 1975. Thus, although there has been confusion regarding 
the date of the incidents which allegedly constitute the improper conduct of 
AFGE in the collection of its showing of interest, it is evident that since 
AFGE*s showing of interest accompanied its representation petition filed on 
June 9, 1975, any improper conduct by either AFGE or the Activity regarding 
the collection of AFGE*s showing of interest must have occurred prior to the 
filing of the petition.

Assistant Secretary Report on Ruling Number 58 clearly states that "Conduct 
occurring prior to the filing of the election petition may not be considered 
as grounds for setting aside the election". Thus, in accordance with Assist­
ant Secretary Report Number 58, and noting that appropriate investigations 
were previously conducted by the San Francisco Area Office into the same con­
duct protested in these objections without reveal..*ig evidence of any irregu­
larity which could have affected the outcome of the election, I find that the 
allegedly improper conduct, all of which occurred prior to the filing of the 
petition, did not affect the results of the election. Accordingly, the ob­
jections are found to have no merit.

Having found that no objectional conduct occurred improperly affecting the 
results of the election, the parties are advised hereby that a runoff elec­
tion will be conducted under the supervision of the Area Administrator, ab­
sent the tdLmely filing of a request for review of this Report and Findings.
The two choices on the runoff ballot will be AFGE and NAGE.

-3 -
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Pursuant to Section 202.20(f) of the Regulations of the Assistant Secretaily, an 
aggrieved party may obtain a review of this action by filing a request for re­
view with the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Fe *<iral Laobr-Management Relations, U. S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, D. C. 20210. A copy of the request for 
review must be served on the undersigned Regional Administrator as well as 
the other parties. A  statement of service should accompany the request for 
review.

The request must contain a complete statement setting forth the facts and rea­
sons upon which it is based and must be received by the Assistant Secretary 
not later than the close of business on August 23, 1976.

LABOR-MANGEMENT SERVICES ADMINISTRATION

11-29-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

Mr. Harry McClure 
National Federation of Federal 

Employees, Local 1103 
92U2 Newton Street, Apt. 2-E 
Overlajid Park, Kansas 66212

Re:

Dear Mr. McClure:

8 0 9

U.S. Department of Housing and 
Urban Development 

Kansas City Regional Office 
Case No. 60-1*U3U(CA)

GORDON Ijt. BYRHOLDT 
Regional Administrator 
San Francisco Region 
Room 9061 Federal Building 
450 Golden Gate Avenue 
San Francisco, CA 9A102

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint in the above-named case, which alleges violations 
of Section 19(a)(1), (2) and (U) of Executive Order IIU9I, as 
amended.

In agreement with the Regional Administrator, I find that 
a reasonable basis for the complaint has not been established 
and, consequently, further proceedings in this matter are 
unwarranted. I concur with his finding that the issues raised 
with respect to the Section 19(a)(1) and (2) allegations in the 
complaint involve essentially the same matters raised in the 
informal grievance processed under the agency grievance 
procedure. As such, Section 19(d) of the Order precludes the 
processing of those allegations contained in the instant com­
plaint. With respect to the Section 19(a)(k) allegation, I 
concur with the Regional Administrator’s conclusion that 
because this allegation was first raised in the instant complaint 
it must be dismissed as procedurally defective as it fails to 
meet the pre-complaint charge requirements of Section 203.2(a) 
of the Assistant Secretary’s Regulations.

Accordingly, the request for review, seeking reversal of 
the Regional Administrator's dismissal of the complaint, is 
denied.

Sincerely,

- 4 - Attachment

Bernard E. DeLury 
Assistant Secretary of Labor
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816-374-5131

July 16, 1976

O fficc of 
Tho Regional Adm lnU trator

Kansas City. Missouri 64106

/  ' W  %
r- 

\
In Reply Refer T o ; ^

60-4434 (CA)
Mr. Harry McClure, President 
National Federation of Federal 
Employees, Local 1103 
9242 Newton
Overland Park, Kansas 66212 

Dear Mr. McClure;

The above-captioned case alleging violations of Section 19(a)(1), (2) and 
(4) of the Executive Order 11491, as amended, has been fully investigated 
and carefully considered. I have decided that further proceedings in this 
case are not warranted, and the complaint should be dismissed in its 
entirety.

In reviewing the case, I have concluded that the issues raised in the 
complaint are the same as the issues raised in a grievance filed previously 
by Ethel Goodman. A c c o rd in g ly , under Section 19(d) of the Order, this 
office is precluded from considering this matter further.'

This decision was arrived at by comparing the language in the July 25,.1975 
Memorandum from Ethel Goodman to Theodore Walensky, with the language in the 
pre-complaint charge and the complaint itself. In the July 25, 1975 informal 
grievance letter to Walensky, Goodman states that the "reason for this action 
is your failure to provide me with a position description clearly outlining 
the duties I am to perform— ." Goodman further alleges that she has been 
subject to various degrees of harassment in trying to obtain a clarification 
of her duties. The pre-complaint charge was filed with HUD on October 2, 1975, 
while this informal grievance was srill pending with Walensky. The pre­
complaint charge echoes the earlier grievance language stating that the 
"violations specifically include harassment of a Union official and failure 
to clearly identify work assignments...." The pre-complaint charge continues 
to state that the result of these alleged management actions (or inactions) 
is that Goodman had been denied an "equal opportunity for promotions and awards. 
The language of the grievance was "I have been deprived of promotions and all 
opportunity to earn awards."

Goodman, in her January 5, 1976 memo, contends that the Unfair Labor Practice 
is properly filed because she did not raise the issue of the "other employee" 
receiving an award in her informal grievance. It is true that she made no 
mention of any other employee receiving an award or promotion. However, in 
the Unfair Labor Practice, the allegations concerning the "lack of a position 
description" are the same exact allegations that were in the grievance. The 
awards that are mer:tioned in the ULP only show the results of this alleged 
unfair labor practice and is not alleged to be an unfair labor practice in and 
of itself. Under the facts presented, I must conclude that the question 
relating to Goodman's job description in the ULP is inseparable from the 
theory of violations complained of in the July 25, 1975 grievance.

The reasoning behind >.*e tiecTiion 19(d) provisions is rui...cr in tne Report and 
Recommendations on the Amendment of Executive Order 11491 by the Federal Labor 
Relations Council which states, in pertinent part, "We p r o p o s e . ..that when an 
issue may be processed under either a.grievance procedure or the-Unfair Labor 
Practice procedure, it be made optional with the aggrieved party whether to 
seek redress under the grievance procedure or under the Unfair Labor Practice 
procedure. The selection of one procedure would be binding; the aggrieved 
party would not be permitted, simultaneously or sequentially, to pursue the 
issue under the other procedure." It would appear from this language that the 
filing party has an option prior to the act of filing as to what procedure to 
use, but that once having raised a matter for consideratipn under one procedure, 
it is precluded from raising the same matter under the other procedure. There 
is precedent in this decision in that the Assistant Secretary has before 
uisiT.issed complaints, because the issues in the complaint had been previously 
raised in a grievance procedure._!/

The grievance, which was filed under HUD Employee Grievance Handbook Procedures, 
was withdrawn on October 10, 1975, eight days after the pre-complaint charge was 
filed. The reason for canceling the info2nr.al grievance, as given by Goodman 
in her January 5, 1976 memo, was because "no sincere attempt was made to resolve 
the issues...." To permit this reasoning to validate a subsequent unfair labor 
practice which covcrs the same facts and occurances would, in my opinion, emas­
culate the provisions of Section 19(d) of the Order. Even if the Activity failed 
to follov/ the agency grievance procedure, such non-adherence would not interfere 
with employee rights which are assured under the. Order, and would not, therefore, 
be an unfair labor practice._2/

Finally, the Complaint alleges a 19(a)(4) violation of the Order in that Walensky 
"continued to channel the more important work assignments with respect to the 
new function to said employee, while he has given no work assignments, whatsoever, 
to Ms. Goodman since the Alleged Unfair Labor Practice was filed." An examina­
tion of the documents submitted by the parties indicates that this allegation 
was not, and moreover could not, be raised in the pre-complaint charge. The 
first time this allegation was ever raised was in the filing of the complaint.
In my view, the wording, of Section 203.2(a) of the Assistant Secretary'-s Rules 
and Regulations is clear and unequivocal; a pre-complaint charge must be filed 
in writing with the party to whom the charge is directed before the filing of a 
complaint. I, therefore, need not consider the merits of this allegation as it 
is procedurally defective and must be dismissed accordingly.

In view of all of the foregoing, I further conclude that the Complainant has 
failed to sustain the burden of proof as required in Section 203.6(e) of the 
Regulations, and therefore, I shall dismiss the Complaint in its entirety.

Pursuc-ti.t to Gcction 203.8(c) of the Regulations of the Assistant Secretary, you
dppoal this action by filing a request for reviov; with the Assistant Secretary 

and serving a copy upon this office and the Respondent. A statement of service 
should accompany the request for review.

1/  VJarner Robins Air Materiel Base, Robins AF3, Georgia, A/SLMR 340. 

Office of Economic Opportunity, A/SLMR 334.
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Such request must contain a compiete statement setting forth the facts and 

Close or^usine;s <=■ ^0210, not l a t L  than

Sincerely,

Regii
P.

1 Administrator

11-29-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  As s is t a n t  S e c r e t a r y

WASHINGTON

810

Mr. Forrest Wooten 
National Vice-President 
American Federation of Government 

Employees, AFL-CIO 
West Clinton Building 
Room U32
2109 Clinton Avenue West 
Huntsville, Alabama 35805

Re: Naval Air Rework Facility 
Naval Air Station 
Pensacola, Florida 
Case No. ii2-32l4(GA)

Dear Mr. Wooten:

I have considered carefully your request for review. 

Regional Administrator’s Report and 
__indings on Arbitrability in the above-named case.

agreement with the Regional Administrator, and based

matter f o r ^ X r h ’ ^ the grievance herein involves a
M t t e r  for which a statutory appeal procedure exists. Thus

is neither grievable nor arbitrable under the 
terms of the parties* negotiated agreement.

of reversal
-Report and Findings on 

^bitrability. is denied. ^ ----

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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TOTTED STATrS TEPAHI^SIT OP LA30K
BKTOBB TE2 ASSISTAIJT SBCHETAEr iX)H LABOR-MAIZACSMSST RELmOHS

X IS S  BO. 142-321U(C1) — 2 -

KiVAL ilR REWORK FACTLITY 
XIVAL AIR STATION 
SESSACOLi, FLORIDA

Actlvltjr

M C A L  1960, AMERICAN FEDERATION OP G0mU3MENT B^LOYEZS

GASB BO. 142-321U<GA)

^gpllcant

BEPORT AlTD ri!TDIKGS 
ON

ARBITRABILITY

U^pon an Application for Declaion oYi Crievabllity or Arbltraliillty dxily filed tinder 
Section 205 of the Regulations of the Assistant Secretary, an investigation of the 
M&tter has been conducted by the Regional Adninistrator, I have also contacted 
th® Civil Service Comnission and a copy of the Director's reply ia attached.

tfafler’all of the circumstances, Including the positions of the parties and of the 
Civil Service Conniission and the facts revealed by the investigation, I find and 
oonclxide as follows:

The Application was filed in the Miami Area Office on January 9» 1976, by Local 
i 960 of the American Federation of Government Eisployees, AFL-CIO, hereinafter re­
ferred to as the Applicant, Applicant is the exclusive representative of a imit 
of approximately 2 7 0 0  eicployees of the Activity, An agreement effective for a 
three-year period beginning December- 1 0 ,  1 9 7 2 ,  is applicable at all times material 
to the circumstances herein. Article XDQCI of the agreement contains a four-step 
procedure for the processing of employee and union grievances pertaining to the 
interpretation or application of provisions of the a^eement. It provides that 
tho grievance procedure shall exclude matters for which statutory appeals procedures 
•nat. Article XXXI contains a list of 18 typical matters excluded from the grievance 
procedure. Among them are the following:

A poaition olaaalficatlon deoialon appealable under part $11

k Job-g^radlng decision appealable under part 532

Injury Con̂ jenaiaition . . . Title $ , Chapter 81, Section 8121, etc.

Article XXXII provides for arbitration if the parties fall to reach satisfactory 
settlement of a matter processed vuider the provisions of Article XXXI. Additionally 
Article X7III entitled "Work Assignments and Restrictions," Section 2  provides:

Aaalgnments and Details to positions of higher responoibility 
In excess of thirty (30) calendar days will be in writii\g 
(C.F. 52)  and will be placed in tho employee's peraonnel folder.
It io further agreed that all assignments and details to higher 
level positions in excess of forty-five (U5) calendar days shall 
be effected by temporary or permanent promotions.

Article X m  deals with ‘‘•Merit Promotional Policy." Section 1 ?  of that article ate.tes?

Selection for details to a higher level position will bn made 
from qualified employees witliin each shop or organizational 
aegment whoso names are on the appropriate active regloter 
and shall not exceed forty-five (U5) calendar days. Eirployees 
will not be placed on any assignment for tho purpose of pro- 
ikotionally upgrading the position through classification review.

;lrtlcle XXrV entitled "LetaUa and Temporary Proaotlona" atateai

Section 1. The Etiployer and the Union agree that all 
details and assignments in excess of thirty (30) calendar 
doya shall be in writing and will become a part of the 
cnployee's Official Personnel Folder. Details and assign- 
M n t a  will be made in accordance with Article XXII above.

Section 2. All assignments and details to higher level 
poaitlons in excess of forty-five (U5) calendar days shall 
be effected by Tenporary and/or Permaiient promotion.

^30 grievance giving rise to the Application was filed by Russell E. Galloway, WG-8 
Aircraft Worker, on March U, 1975- Galloway alleged that he had been assigned to a 
hlghgy level position without proper paperwork, SF 52, or proper pay. According to 
Gelloway this kept him from receiving proper credit in his Official Personnel Folder 
m A kept him from receiving credit \inder the Merit Promotion Plan. The relief sought 
.by Calloway was to have the time retroactively documented and placed in his personnel 
folder and retroactive pay for services he performed at the -higher level, VG-10.

Evidence discloses that prior to Calloway's grievance, on February 20, 1975» Calloway's 
sopervlaor wrote the following recommendation to the Activity's Civilian Personnel 
-Offloes

1. Kr. Eussoll E. Galloway, Check No. 360UU, for the 
J>aat three (3) years has been performing the work of 
journeyman mechanic, WG-10 level. He has worked various 
jobs that he has been assigned, working independently 
ftn/l vlth limited supervision. Ee has an excellent job 
approach and attitude and I highly recommend him for 
VG-10 level mechanic. During the three (3) years he has 
assamed the duties of a WG-10 mechanic without hesitation 
and has performed them in an excellent manner. His pri- 
Btary responsibility is reworking and trouble shooting
of the fuel systems of T-2 Aircraft.

2. Please put this in Mr. Galloway's Official Personnel 
Folder for future reference.

the course of the grievance the Activity's Wage and Classification Division- 
cf tho Persoroicl Office conducted an audit of Calloway's position. On the basis of 
"the audit tho Activity concluded that Galloway's position was properly described in 
hio Job Description 5956 and that he was properly classified at the WG-8 grade level. 
-She Activity advised Galloway that under the circumstances, it found no reason to 
■oatain the grievance.

At Calloway's request an additional on-site job audit of his position was completed. 
On June 20, 1975, Calloway was again advised that the duties of his position c o n -  
Btituted those noraally assigned to an aircraft worker and that his position was 
properly classified at the WG-8 level. Ha va3 advised that the relief sought in his 
grievance could not be granted.

On N ovem ber 11, 1975# A p p l i c a n t  a d v i s e d  th o  A c t i v i t y  i t  w as n o t  s a t i s f i e d  w i th  t h e  
g r i c v a n c o  d e c i s i o n  an d  r e q u e s t e d  a r b i t r a t i o n  u n d e r  A r t i c l e  XXXII o f  th e  a g re e m e n t .
On December 30, 1975, the Activity gave its final rejection on the grounds that tho 
grievance ia on a matter covered by a statutory appeal procedure.

It ie tho Applicant's position that Calloway was assigned to duties called for in 
Job Description 5277, WC-16, for a period exceeding U5 calendar days as specified in 
Article XVIII, Section 2; Article XXII, Section 17; and Article XXIV without an SF-52 
effecting a temporary or permanent promotion. According to the Applicant, Galloway 
vaa misassigned to a higher level position when he was assigned to work called out 
An Job Description 8852, V-G-lO, instead of WG-8, Job Description 8852, which hia 
rate or grade level called for.

Applicant contends that the matter does not fall under tho Claasificatlon Appeals 
'procedure because the job descriptions in question were already classified and have 
oeen in effect for several years. According to the Applicant, the only decision 
to be made ia which job description Calloway was working under. The Applicant 
oontcnda that his issue fails under tho Juriadiction of the negotiated agreement.
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i^plicant statea that Galloway vas promoted and tha jprlavanca rejected on th» baalt 
of m. atatutorr appeal uoceduxa aolaly for tha puzpose of denying Galloway the right 
to- MoaiTa back pay. 2/

Xt is tha iotlvity's position that tha agreement does not and cannot permit arbitra/- 
tioo of tha issues raised in tha griaTanee. According to tha iotivity the parties 

a aiffftifleant effort in reviewing Galloyay's assignments, and as reflected in 
tiM daasifying Office *s aaalysia and evaluation, the duties perforaed were properly 
jffteil at tha US-6 level.Aacording to tha Activity, Federal Personnel Manual Sup- 
flaMBt $32-1, Subchapter 7-2 is applicable. It further statee that tha award of an 
obitratox would of necaaalty involve a threshold decision on the appropriateness of 
the iotivity* a job grading action. This daoiaion, atatea tha Activity, the arbitrator 
Mo n o t  Mkii bacausa of tha Ordar*a proYlsiona ezoluding froa the grievance procedure 

thm BSgotiatad a g r m a n t  any aatten for which a statutory appeal procedure exists.

Si light of tha quastion concaxning tha applic^ility of a statutory appeals proeadure, 
m  otated previously, tha matter %raa suboitted to the Civil Service CooBBission for a 
iotoxmination. In its rasponaa tha Conniaaion atatedi

9irt 5^2 of tha Civil Service Begulationa (5 CFR) provides 
fte tha r i ^ t  of a w ^ *  board employea to appeal hie assijpo- 
oi olaaaification ~  including tha title, series, and grade 
of hio position •—  if tha eaployee feela that his responsibil- 
itioo and tha datias being perfozaed warrant a different 
oXoMificatioa. An esiployea challenge, such aa thia one, to 
tha aeeoraey of tha gr^e, title and/or series reflected by 
iibm position description of tha position to which the employea 
has .boen officially assigned is, by any other name, still a 
ehoUonga to that employee's assigied classification. Aa 
nohy it is a matter appropriately resolved throu^ the 
statutory classification appeals procedure. The procedure 
is ffcoonded in Section 53U6(c) of Title 5. V. S. Code, which 
soooxda the Cooaission final and winding authority regarding 
tts -ooxxect occupations and grades of poaitions compensated 
U deoo^  prevailing rate systems. (Prevailing rate systems 
oover o^^oyees. like the grievant, «diose Jobs are classified 

vaga gradea.) Detailed procedures for the filing of 
Classification appeala may bo found in Subpart G of Part $32 
tC tbs Coda of Federal 3egulations.

•sotioB 13(a) of Szaeativa Order 1lU91t ^  saended, provides that a negotiated agreement 
Mgr not cover natters for ̂ c h  a statutory appeal procedure exists. A statutory appeal 
fKocedare exists %Atich is applicable to the matters raised by Galloway in the grievance 
of Kazch 3, 1975* Accordingly, I find that tha grievance is not on. a natter subject 
to szbitntion in an existing agreement.

Ilnewant to Section 20$.6(b) of the Regulationa of tha Assistant Secretary, you may 
sppeal thia action by filing a requeat for review with the Assistant Secretary and 
ssrving a copy upon this office and all other partiea. A atatement of service should 
soofl̂ n y the request for review.

teoh xeq;uest Bust contain a conplete statement setting forth the facts and reasons upon 
lAaich it is based and must be received by the Assistant Secretary for Labor-Man^gsment 
Bslations, Attention: Office cf Federal Labor-Hanageaent Relations, U. S. Sepaxtmenl 
of Labor, Washington, I). C. 20216, not later than the close of business July 22, 1976.

lABQR-KAKACEIIEBT SERVICES AlXmTESTRATION

HiXE3Dt _July 7. 1976
’ LEH R. BRUGES, Regional Administrator 
Atlanta Regional Office

Attachmentss
1. Civil Service Commieaion Reply 
2* Service Sheet

2/  I have been advised that Calloway was promoted to WG-10 effective in July, 1975*

12-7-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t u b  A s s is t a n t  S b c r b t a r y

W A S H IN G T O N

Mr. Donald M. MacIntyre 
National Representative 
District ih, American Federation of 

Government Employees, AFL-CIO 
8020 New Hampshire Avenue 
HjrattBville, Maryland 20783

811

Re: National War College 
Case No. 22-6619(CA)

Dear Mr. MacIntyre:

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator’s 
dismissed of the complaint in the above-captioned case, which 
alleges violations of Section 19(a)(1), (3) and (6) of 
Executive Order IIU9I, as amended.

In agreement with the Acting Regional Administrator,
I find that the Complainant has failed to submit sufficient 
evidence to establish a reasonable basis for the instant 
complaint and, consequently, further proceedings in this 
matter are unwarranted.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator's dismissal of the 
complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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LA BO R  M AN AG EM EN T SERVICES ADMINISTRATION  

REGIONAL O FFICE  

14120 G ATEW A Y BOII-DING 

333'J M ARKET STREET

UNITED s t a t e s  De p a r t m e n t  o f  LAB(Jf’

PHILADCLPHIA, PA. 11(104 
TU.CPHONC ZIB.Sft7.ll94

Mr. Donald M. MacIntyre 
National Representative 
District 14, American Federation 

of Government Employees 
8020 New Hampshire Avenue 
Hyattsville, Maryland 20783 
(Cert, Mail No. 453117)

Re: National War College 
Case No. 22-6619(CA)

Dear Mr. MacIntyre:

In the above-captioned case which you filed qn behalf of 
AFGE, Local 1935, you allege that the respondent Activity had 
engaged in conduct violative of Sections 19(a)(1), (3) and (6) 
of Executive Order 11491, as amended. After investigating the 
allegations in your complaint, I have decided that further 
processing is not warranted and would not serve the purposes 
of the Order.

Your complaint alleges that on September 24, 1975 and again 
on October 20, 1975, when the parties to the complaint met to 
negotiate the ground rules under which future contract negotiations 
would be conducted, the Activity refused to grant the Union's 
request that two particular bargaining unit employees be allowed 
to attend the meeting as members of the Union bargaining team.
You further allege that the Activity refused at the September 24,
1975 ground rules session to negotiate with the Union without 
having first exchanged formal written proposals.

The investigation revealed that the second and third 
allegations in your complaint concerning,respectively, the 
October 20, 1975 meeting and the Activity's insistence on exchanging 
written proposals, were not included in the informal pre-complaint 
charge filed with the Activity by Mr. Alstaetter, President of AFGE,
Local 1935 by letter of September 25, 1975. In Report Number 16, 
the Assistant Secretary held that failure to file a prerequisite 
charge with the party against whom the complaint is lodged justifies 
dismissal of the complaint. Accordingly, I am dismissing the last 
two allegations in your complaint for failure to meet the requirements 
of Section 203.2 of the Rules and Regulations of the Assistant Secretary.

Page 2
22-6619(CA)

With respect to the 19(a)(6) allegation regarding the alleged 
refusal to allow two employees to attend the September 24, 1975 bargaining 
session, the investigation revealed that the parties exchanged correspondence 
prior to the meeting concerning v/ho would attend as representatives of 
each party. Although the correspondence stated that Mrs. O'Keefe, a 
bargaining unit employee, v/ould attend the meeting, no mention was made 
of the names of the other two employees whose presence was requested by 
the Union at the September 24, 1975 meeting. The parties had not dis­
cussed the attendance of these particular employees and no prior arrange­
ments had been made to excuse these employees from their regularly assigned 
duties. After the Union’s request was denied, and after further attempts 
to discuss ground rules, the Union bargaining team left the meeting. There­
after, on October 20, 1975, the parties reached agreement on ground rules 
and on January 14, 1976, completed negotiations for an agreement.

I find that the refusal of the Activity to allow the Union to be 
represented by representatives of its own choosing, and the Activity's 
attempt to discuss the ground rules in the absence of the Union's rer 
quested representatives was a probable violation of Section 19(a)(6) of 
the Order. In Fort Jackson Laundry Facility, Fort Jackson, South Carolina, 
A/SLMR No. 242, the Assistant Secretary found that the Activity had violated 
Section 19(a)(6) of the Order by precluding the attendance of a particular 
union representative at a "formal" meeting as that term is used in Section 
19(e) of the Order. The Assistant Secretary stated that:

It is not within the purview of management to decide who 
fulfills that aspect of Section 19(e) which requires that 
"labor organization(s) shall be given the opportunity to 
be represented at formal discussions" of this nature. The 
right to choose its representatives at such discussions must 
be left to the discretion of the exclusive bargaining repre­
sentatives and not to the whim of management.

Although the number of employees who will be granted official time 
for contract negotiations and the amount of official time granted are 
negotiable between the parties, this does not negate the right of the 
Union to be represented by a reasonable number of individuals of its 
own choosing, provided that the employees are prepared to use their 
annual leave or leave without pay if the Activity does not agree to 
grant official time sufficient to cover the time the employees spend 
in negotiations.

In this case, although the number of employees requested was not 
reasonable, as evidenced by the fact that these employees did, in fact, 
participate in the subsequent contract negotiations, no prior arrangements 
had been made for their participation. In light of this, and the fact that
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Page 3
22-6619(CA)

the parties subsequently reached agreement on ground rules and negotiated 
an agreement, I am dismissing the 19(a)(6) allegation. In Vandenberg AFB, 
4392d Aerospace Support Group, Vandenberg AFB> California, FLRC No. 74A-77, 
the Federal Labor Relations Council found that, where the activity had 
refused to negotiate on one occasion but indicated its willingness to return 
to the bargaining table on the following day, no violation should be found 
even though a technical violation of Section 19(a)(6) had occurred. The 
Council stated that it.

"feels strongly that in appropriate factual situations, such 
as that in this case, similarily brief interruptions of negotiations 
with a de minimus effect should not warrant the finding of a 
violation. Rather, an isolated incident which results in such a 
brief interruption should be examined in the context of the totality 
of the respondent's bargaining conduct for a determination as to 
whether it would effectuate the purposes of the Order to find a 
violation when no further benefit would accrue from that finding 
and from the resultant remedial order."

With regard-to the 19(a)(3) allegation stemming from the September 24, 
1975 ground rules session, your complaint did not cite any conduct on the 
Activity's part which could be construed as an attempt to "sponsor, control, 
or otherwise assist a labor organization." Accordingly, I am dismissing this 
allegation.

Pursuant to Section 203.8(c) of the Rules and Regulations of the 
Assistant Secretary, you may, within ten (10) days after you are served 
with this dismissal, appeal this action by filing a request for review with 
the Assistant Secretary and serving the Respondent and this office with a 
copy. A statement of service should be included with your request for review.

Your request must contain a complete statement of the facts and 
reasons upon which it is based,and must be received by the Assistant Secretary 
for Labor-Management Relations, Attention; Office of Federal Labor-Management 
Relations, 200 Constitution Avenue, N.W., Washington,D.C. 20216 not later 
than close of business June 11, 1976.

Sincerely,

idcM/k.
Frank P. Willette
Acting Regional Administrator

cc; James S. Murphy
Major General, USAF 
Commandant,National War College 
Fort Lesley J. McNair 
Washington,D.C. 20319

12-7-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  Assi^rANT S e c r e t a r y

W A SH IN G T O N

Mr. Hal Barrett, Jr., GLR 
International Association of Machinists 

and Aerospace Workers, AFL-CIO 
6500 Pearl Road, Suite 200 
Cleveland, Ohio kkl3Q

8 1 2

Re: Naval Air Rework Facility 
Marine Corps Air Station 
Cherry Point, North Carolina 
",ase No. 1*0-6777(GA)

Dear Mr. Barrett:

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator's Report 
and Findings on Arbitrability in the above-captioned case.

In considering your request for review, new questions 
appeared to have been raised which were not clearly answered 
by the Civil Service Commission when the instant matter was 
initially referred to it by the Regional Administrator. Under 
these circumstances, I requested the Civil Service Commission 
to review its earlier detennination in which it found that the 
subject matter of the instant grievances was subject to a 
statutory appeal procedure. In its most recent reply, a copy 
of which is attached, the Civil Service Commission has advised 
me that the matter which is the subject of the instant 
grievances is a claim of misclassification and,therefore, a 
matter which is appropriately resolvable only through the 
classification appeals procedure. Therefore, I find that the 
instant grievances are not on matters subject to the parties* 
negotiated grievance'or arbitration procedures.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator’s Report and Findinf;s on 
Arbitrability, in which he dismissed the subject Application, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMEHT OP LABOH
EEPORB THE ASSISTANT SBCBETAHY FOR LABOR-MANAGEMENT RELATIONS

Case Bo. 1|0-6777(GA) -  2 -

HAVAL AIR REWORK PACIUTy 
MARINE C»RPS AIR STATION 
CHEHRY POINT, NORTH CAROLINA

Activity

and

LOCAL LODGE 2297 
IHTERRATIOHAL ASSOCIATION OP 
MACHINISTS AND AEROSPACE WORKERS, 
APL-CIO

AppllcantAabor Organization

Case Ho. Ii0-677?(GA)

AND.ITODINGS
m  ARBITRABILITY

Upon an Application for Decision on Arbitrability having been filed in accordance 
with Section 205 of the Regulations of the Assistant Secretary, an investigation 
of the matter has been conducted by the Regional Administrator. The Civil Service 
Commission was contacted and a copy of the reply is attached.

Under all circumstances, including the positions of the parties and of the Civil 
Service Commission and the facts revealed by the investigation, I find and conclude 
as follows:

Local Lodge 2297* International Association of Machinists and Aerospace Workers, 
APL-CIO, hereinafter referred to as the Applicant, filed the Application for Deci- 
Bion on Grievability or Arbitrability on December 11, 1975:. The Applicant seeks 
a decision as to whether or not two grievances are on a matter subject to arbitrar- 
tion under an existing agreement.

The Applicant is the exclusive representative for an activity-wide unit of wage 
grade enqployees consisting of approximately 1,800 employees. The current labor 
agreement was effective for a two year i>eriod beginning on March 9, 1973.

The grievances in question consist of two separate grievances, both filed on August 
27. 1975- Two employees are involved in each grievance. The grievances are the 
same and allege, in substance, that the affected employees have performed duties 
at "the journeyman level above their Rating Guide and Civil Service job grading 
standard." The grievances request that the affected employees be paid in accor^  
dance with the negotiated agreement for the hi^er level duties that the enroloyees 
have and are performing.

Article XVIII, Section 3 and Article V, Section 2 l /  are the provisions in the 
agreement alleged to have been violated. Article XVIII, Section 3 reads:

The EB5>loyer agrees that to the extent possible efforts will be 
made to assign work within the proper rating of employees, as 
defined by established Navy irating guides; and in this regard 
will compensate employees on the basis of the hipest level of 
duties assigned as a substantial portion of the job assignment 
continuously for a representative period of time; provided it 
can reasonably be determined that such assignments meet the cri­
teria for compensation as outlined in appropriate regulations.
However, the Hnrployer shall refrain from distributing higher 
level duties among bargaining unit employees to avoid compen­
sating en^loyees at the higher level. It is further agreed

1/  In alleging violation of Article V, Section 2, the August 27, 197$, grievances 
particularized that the activity failed to grant the grievants merit promotion 
opportunities. As the Applicant has made no allusion to this provision in the 
Application, it has not been treated in my Report.

where it can reasonably be determined in advance that employees 
In the Unit will be required to perform a majority of their 
duties above the level of their rating, for periods in excess 
of thirty days, that qualified and eli^ble en5>loyees will be 
selected and teii5>orarlly promoted to the higher level positions, 
for periods not to exceed 90 days. If an assignment to h i ^ r  
level duties exceeds 90 days, consideration will be given to 
either effecting a permanent promotion or ten^oraxily promoting 
another employee to the hi^er level position. It is further 
agreed that the Union shall have the ri^t to consolt with the 
Bqployer in regard to any alleged inequities In connection there- 
with.

On September 23 and 2l+, 1975# the Activity responded to the two grievances. The 
Activity, in returning the grievances without action, claimed that Article X7IH, 
Section 2 provides a procedure which should.be adhered to. That contractual pro­
vision reads:

Any enqiloyee In the Unit who feels that his job or position is 
improperly rated or classified, shall have the ri^t to request 
through his supervisor, that his job rating or classification 
be reviewed. The en^loyee may be accompanied by his Shop Steward 
in presenting this request and discussing it with the supervisor 
and personnel of the Civilian Personnel Department. The Bnployer 
agrees to conduct an examination of the en^loyee's wozk assign­
ments to determine whether or not the rating or classification is 
proper. As a part of their examination, the Bnployer will talk 
personally %rlth the en̂ ployee, his supearvisor, and the Shop Steward.
Such discussion will include how the rates were established, the 
•type of woiic performed, the dcill required in relation to other 
rates in the same work series. The Eb5)loyer agrees to consider 
folly any ijiformation which the employee or his Union Representative 
may wish to present, and to discuss his findings with the employee, 
and the employee's representative upon request. If satisfactory 
resolution of the employee's complaint is not reached, the Bnployer 
will furnish the affected employee with the basis for his findings 
in writing which shall also include his appeal ri^ts.

On October 1, 1976, the Applicant invoked arbitration under the terms of the agree­
ment. On October 15, 1975* the Activity, in its rejection of the Applicant’s 
October 1, 1975, invocation, took the position that the matter raised in the grie­
vances was not appropriate under the negotiated grievance procedure since job 
grading dilutes are subject to statutory appeals procedure.

In order to determine irfiether or not a statutory appeals procedure exists, the 
Regional Administrator referred the question to the Civil Service Commission (CSC). 
In its reply, a cokt of which is attached, the CSC held that the matter which is 
the subject of the grievances (i.e., whether the hi^er level duties the grievants 
claim they are performing are properly classified at the journeyman level) is 
appropriate for resolution under the classification appeals procediire which is 
grounded in Section $3UB(c) of Title 5, U. S. Code. Accordingly, based upon the 
Intexpretation of the CSC, the grievances are on matters subject to a mandatory 
statutory appeals procedure.

I, therefoxre, find and conclude that the grievances dated August 27, 1975, are not 
on matters subject to arbitration \mder the existing agreement.

Pursuant to Section 205* 6(b) of the Regulations of the Assistant Secretary, an a ^  
grieved party obtain a review of this finding by filing a request for review 
with the Assistant Secretary with a copy upon this office and each of the parties 
to the proceeding and a statement of service filed with the request for review.
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&aoh request mxat contain a eomplete statement sotting forth the facts and reasons 
upon which it is based and must be received by the Assistant Secretary for Labox^ 
Kanagosent Belatiozis, Attention: Office of I^ederal Laboi>4fana^ment Relations,
U, 8. Department of Labor, Washington, D. C. 20216, not later than the close of 
boalness April 23, 1976.

MBQR-MmGBBEaiT SBHVICES AIMIIIISTHATIQN

B. R. VITHEEtS 
Acting Administrator

7ATBD: Ai>ni 8, 1976

Attachments: 
Appendix A 
U G A  1139

n  ftn.r nr*M w rit to

TOU« ktriHHCZ

FEB 5 1976

UNITED STATES CIVIL SERVICE COMMISSION 

B U R E A U  O F  P O L IC IE S  AND ST A N D A R D S  

W A SH IN G T O N . D .C . 20415

Mr. Lem R. Bridges 
Assistant Regional Director 

for Labor-Management Services 
U;S. Department of Labor 
Labor-Management Services 

Administration 
1371 Peachtree Street; N.E.; -Room 300 
Atlanta, Georgia 30309

Dear Mr. Bridges:

This is in response to your request of January 7, 1976, for an 
interpretation of Commission administered appeals procedures in 
connection with a grievability/arbitrability dispute under E;0 11491, 
as amended (your reference 40-6777 GA)»

This case concerns the allegations of four employees of the Naval 
Air Rework Facility that they have been performing, over extended 
periods', duties at the journeyman level for which they are not 
properly compensated; They all charge violations of the negotiated 
agreement (Article XVIII, Section 3) \^ich requires, in part,

efforts will be made to assign work within the proper rating of 
employees and in this regard (the Employer) will compensate employees
on the basis of the highest level of duties assigned as a substantial 
portion of the job assignment continuously for a representative period 
of time ..."

The basic point at issue in this case can be stated as follows:

Are the "higher level" duties that the grievants allege they are 
performing properly classified at the journeyman level? This natter 
is appropriate for resolution under the classification appeals pro­
cedure. The procedure is grounded in Section 5346(c) of Title 5,
U.S. Code', which accords the Commission final and binding authority 
regarding the correct occupations and grades of positions compensated 
for by prevailing rate systems; (Prevailing rate systems cover employees 
like the grievants whose jobs are classified in wage grades;) De­
tailed procedures for the filing of classification appeals may be 
found in Subpart G of Part 532 of the Code of Federal Regulations; 
Basically; these procedures provide for agency review of the correctness 
of an employee's job classification upon his request; issuance of a 
final agency decision regarding the classification; and subsequent 
appeal to the Civil Service Commission. Any appeal to the Commission
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must be made within 15 days after- receipt of the agency decision; 
This time limit may be waived in extraordinary circumstances; e'.g; 
when the employee can show that he was not aware of the time limit;

Sincerely yours;

Arch S. Ramsay 
Director

12-7-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S b c e e t a r y

WASHINGTON

813

Mr. Frank D. Ferris 
National Field Representative 
National Treasury Employees Union 
U5IO (l) Oakland Gravel Road 
Columbia, Missouri 65201

Re: Internal Revenue Service 
St. Louis District Office 
Case No. 6o -U633(GA)

Dear Mr. Ferris:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator's dismissal of the Appli­
cation for Decision on Grievatoility or Arbitrability in the above- 
named case.

I find that the instant Application is procedurally defective 
because it was not filed within 60 days after the final written 
rejection of your request for arbitration was served on you by 
the Activity. Thus, it is clear that, although the Activity’s 
final decision, specifically designated as such, rejecting 
arbitrability was dated March 2, 1976, the Application herein 
was not filed until June lU, 1976, more than 60 days after such 
decision. Therefore, such Application was not timely filed within 
the requirements of Section 205.2(a) of the Assistant Secretary's 
Regulations.

Under these circumstances, I find that dismissal of the 
instant Application for Decision on Grievability or Arbitrability 
is warranted, and yoiir request for review, seeking reversal of 
the Regional Administrator’s dismissal, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Latoor

Attachment
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U. S, DEPARTMENT OF LABOR 
LABOR-MANAGEM6NT SERVICES AOMINISTRATION 

911 WALNUT STREET -  ROOM 2200

•16-374-5131

August 18, 1976

Mr. Frank Ferris 
Mational Field Representative 
National Treasury Employees Union 
and NTEU Chapter 36 
A510 (I) Oakland Road 
Columbia, Missouri 63201

OfMct of 
Th» Rational AdmlnUUitor

K«iiv«« City. MisKMiri 64101

oV^

In reply refer to: 
60-4633(GA)

Pursuant to Section 205.6(b) of the Regulations of the Assistant 
Secretary you may appeal this* action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the other parties. A statement of service should accompany the request 
for review. Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor,
200 Constitution Avenue, N.W., Washington, D.C. 20216, not later than the 
close of business September 2, 1976.

Sincerely,

Regional Administrator
for Labor-Management Relations

Dear Mr. Ferris:

The above captioned case initiated by the filing of an application for 
decision on grievability or arbitrability under Scction 6(a)(5) of 
Executive Order 11A91, as amended, has been investigated and considered 
carefully.

It does not appear that further proceedings are warranted inasmuch as 
the present application is untimely filed.

Section 205.2(a) of the Regulations of the Assistant Secretary requires 
an application for a decision on arbitrability to be filed within 
sixty (60) days of the agency's final rejection of arbitrability. A 
review of the pertinent documents submitted by the union in the present 
case conclusively establishes that the applicant has failed to comply 
with this requirement in this present case. Thus, the evidence discloses 
that the activity, by letter dated March 2, 1976, took the position that 
the issue involved was not arbitrable and stated that the response 
represented the agency’s final decision. Thereafter, the instant 
application was filed on June 21, 1976, over one hundred (100) days 
later. 1/

I am, therefore, dismissing the application In this matter.

V  In this regard, the National Treasury Employees Union (NTEU) takes 
the position that a subsequent letter from the activity dated April 21, 
1976, was actually the final decision. I find this position to be without 
merit, inasmuch as the subject letter was a response to KTEU*s request 
to place the issue of arbitrability before an arbitrator and a 
reiteration of its earlier (March 2, 1976) final decision.
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12-9-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o t  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

Mr. Glenn H. Lee, Jr.
President, Local 2701 
American Federation of Government 

Employees, AFL-CIO 
1557 St. Joseph Avenue 
East Point, Georgia 303^^

814

Re: National Archives and Records Center 
Atlanta, Georgia 
Case Ho. U0-7002(GA)

Dear Mr. Lee:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the Application For Decision on Grievability or Arbitrability 
in the above-named case.

The evidence reveals that you filed an Application for 
Decision on Grievability in the above-named case on April 23,
1976, although a final written rejection of the grievance by 
the Activity had not been received inasmuch as arbitration 
was not invoked. Thus, in agreement with the Regional Adminis­
trator, and based on his reasoning, I find that the instant 
Application is procedurally defective as an Application will 
not be processed by the Assistant Secretary until after all 
stages of a negotiated procedure have been exhausted and 
arbitration is invoked and rejected in writing. See. in this 
connection. Report on a Ruling No. 56 (copy enclosed).

Under these cirexamstances, your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the Application For Decision on Grievability or Arbitrability, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

L a b o r - M a n a g e m e n t  Se r v i c e s  A d m i n i s t r a t i o n

1371 PKACHTRtE STREkiT, N . E. — ROOM 3OO 
----------------- A t i ^ n t a ,  G k o r c ia  30309

U. s. DEPARTMENT OF LABOR

August 10, 1976

Mr. Glenn H. Lee, Jr., President 
Local 2701, American Federation of 
Government & p l oyees, APL-CIO 

1557 St. Joseph Avenue 
East Point, Georgia 303kk

EE: NARS, National Archives and 
Records Service 

Atlanta, Georgia 
Case No. 1|0-7002(GA)

Dear Mr. Lee:

The above-captioned case, initiated Tyy the filing of an Application for 
Decision on Grievability or Arbitrability imder Section 6(a)(5) of Execu­
tive Order as amended, has been investigated and considered care­
fully. It does not appear that further proceedings are warranted inasmuch 
as the Application was not timely filed under the-Assistant Secretary's 

Regulations.

Article V U I  of the contract provides for a four-step grievance procedure, 
Steps A  through D. Step C provides for a decision by the R e g i o n ^  Com­
missioner and Step D  provides for presentation of the ^xevance to t o  
Regional Administrator and a decision by him. If a grievance canrnt be 
satisfactorily resolved under the procedures in Article VIII, a x b i ^ t x o n  
may be invoked in accordance with Article IX. On November 11, 1975> S ^ p  
C of the grievance procedure was invoked, and after meetings between AFGE 
and NARS, the Regional Commissioner in a letter dated March 
advised you that the grievance was on a matter which was not grievable 
under the contract procedures. The Activity stated: ^'In view of our 
above stated position, we now consider the question of grievability to 
be closed.." Evidence does not reflect that the grievance was presented 
to the Regional Administrator under Step D of the grievance procedure 

or that arbitration was invoked.

Section 205.2(b) l/ of the Regulations provides as follows:

" . . .  an application for a decision by the Assistant 
Secretary as to vxhether or not a grievance is on a 
matter subject to the grievance procedure in an exist­
ing agreement, . . • must be filed within sixty (60) 
days after service on the applicant of a written rejection

1 7  Section 205*2(b) v/as formerly Section 205.2(a).
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of its grievance on the grounds that the matter is 
subject to the grievance procedure in the existing 
agreement, or is not subject to arbitration under 
that agreement; ]faovided. however. That such pre­
scribed sixty (60) day period for filing an appli­
cation shall not begin to run unless such rejection 
is expi'essly designated in \«:iting as a final rejection.”

The Assistant Seoretaiy in his Report on Ruling No. 56, a copy of which 
is enclosed, stated in part:

For the purposes of con5)uting the sixty (6o) day 
filing-period of an Application for Decision on 
Grievahility or Arhitrahility under Section 205.2(a) 
of the Assistant SecretsLcy*s Regulations, there must 
be a final \rr±tten re.iection after the arbitration 
clause is invoked. (Emphasis added^

Inasmuch as arbitration vas not invoked, the Activity did not provide 
its final written re.iection within the meaning of Section 205.2(b) of 
the Regulations. Therefore, the application was not t m e l y  filed.

I am, therefore, dismissing the application in this matter.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secre­
tary you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the other 
parties. A  statement of service should stcconq^any the request for review.

Such request must contain a con^plete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor^anagement Relations, Attention: Office of Federal 
Labor-Management Relations, TJ. S. Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D. C. 20216, not later than the close of 
business August 25, 1976.

Sincerely,

L̂EM R. BRIDGl^
Regional Administrator 
Labor-Management Services Administration

cc; Mr. E. J. Johnson, Regional Commissioner 
National Archives and Records Service 
1776 Peachtree Street, N.E.
Atlanta, Georgia 30309

Mr. David Wilson 
Personnel Office 
General Services Administration 
1776 Peachtree Street, N.E.
Atlanta, Georgia 30309

12-9-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

W A S H IN G T O N

8 1 5

Mr. Dean Glenn 
532 Douglas Drive 
Logan, Utah 8U321

Re: Directorate of Distribution 
Ogden ALC 
Hill AFB, Utah 
Case No. 6l-2963(CA)

Dear Mr. Glenn:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-captioned case, which alleges 
violations of Section 19(a)(1) and (2) of Executive Order 
11^91, as amended.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that a reasonable basis for 
the instant complaint has not been established and, conse­
quently, further proceedings in this matter axe unwarranted. 
It was noted particularly in this regard that no evidence 
was introduced to show that the Respondent had knowledge 
with respect to the union affiliation of its employees.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator *s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Hr» Dean L* Glenn 
Hanagement Analyst 
532 Douglas Drive 
Logan» Utah 84321

Mr. S. Reed Murdock 
Attorney
Office of the Staff Judg« Advocata 
H I U  AFB» Utah 84406

Gentlemen:

Certified Mail

Re: Case Ho. 61-2963-CA

The above captioned case alleging violations of Sections 19(a)(1) and
(2) of Executive Order 11491» as amended, has bean investigated and 
considered carefully.

It does riot appear that further proceedings are warranted as:

a. A  reasonable basis for a complaint involving Mr. Dee's temporary 
promotion has not been established as it was not shown that the Respondent 
vas motivated by union animus in announcing the temporary promotion of 
Mr. Dee.

b. The portion of the complaint involving a pattern of discrimination 
in past cases vas not timely filed in accordance vith Sections 203.3(a)(2) 
and 203.2(b)(3) of the Regulations of the Assistant Secretary.

c. The following incidents raised in the attachments to the 
complaint were not properly pre-charged in accordance with Section 
203.2 of the Regulations:

(1) The November 28, 1973 complaint by Mr. Jack Right.(1) The

(2) The

(3) The

(A) The

(5) The

(6) The

a. the body of the February 3, X976 complaint vas 
defective ao It was not sufficiently specific as to ^ t e s ^ d  

Involved In the alleged violations In accordance with Section 703.3 

of the Begulatlons.

1 am,..therefore, dlBmlaalag the complaint la this aatte*.

Pursuant to Section 203.7(c) of the Regulations of
you may appeal this action by filing a request for review with the ^ s ^ M n t  
Secre u r y  and serving a copy upon this office and the Respondent. A  state- 
ment of service should accompany the reqiiest for review.

such r^jueet oust contain a coaplete stateaeat setting forth the facts 
and reasons upon which It is based and oust be received by the toslstant 
Secretary for Labor-ManageMnt Relations, 0.8. Department of l a b o ^
200 Constltutloo Avenue, N.W., Washington, D.C. 20216, not later than 

the close of business

Sincerely*

-  2 .

Cullen Keough 
Regional Administrator 
for Labor-Management Services
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U.S. DEPARTMENT OF LABOR
OmcB or THE Assistant Sbcistaiy

WASHINGTON

12-9-76
816

M s . Joan Greene

2032 Cunningham Drive ifeoi
Hampton, Virginia 23666

and

Ms. Sallie L. Estell 
Executive Vice-President 
NAGE Local RU-I06 
P. 0. Box 606
Langley AFB, Virginia 23666

Accordingly, and noting also that matters raised and/or 
documents received for the first time %n the request for review 
stage of the proceedings will not be considered by the Assistant 
Secretary (see Report on a Ruling No. 46, copy enclosed), your 
request for review, seeking reversal of the Regional Administrator's 
dismissal of the complaint, is denied.

Sincerely,

- 2 -

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

Re:

Deetr Ms. Greene and Ms. Estell:

h^OO Air Base Wing
Langley Air Force Base, Virginia
Case No. 22-6699(CA)

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of your complaint, which alleges violations of Sections 19(a)
(1) and (6) of Executive Order 11^+91, as amended.

In agreement with the Regional Administrator, I find 
that a reasonable basis for the complaint has not been 
established and, consequently, further proceedings in this 
matter are unwarranted.

With regard to the August 6, 1975, events, I find that 
there IS insufficient evidence to establish that a grievance 
had, in fact, been "filed" with the Respondent. The rights 
that Complainant Greene sought to have enforced vere not again 
brought to the attention of management \mtil October 3, 1975, 
and I agree with the Regional Administrator’s findings with 
regard to the events of October 3. It was at that time clear 
that Complainant Greene was grieving; a discussion was held; 
and Greene was allowed to have her representative present.

With regard to the alleged Section 19(a)(6) violation,
I find that there is insufficient evidence to support this 
allegation. There is no showing that any duty to meet and 
confer arose at any time in the context of the events herein; 
nor is there a showing that the exclusive bargaining representative 
for the unit which includes the Complainants made any request to 
negotiate, or filed a complaint.
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LABOR M AN AGEM EN T SERVICES A D M in iv in A I  lu n  

REGIONAL O FFICE  

14120 GATEW A Y BUILDINO  

3333 M ARKET STREET

June 1, 1976
LPHIA, t»l04

TSLCPHONC ZIB-SC7.II94

Ms. Joan Greene 
2032 Cunningham Drive 
Hampton,Va. 23566
(452148)

Ms. Sallie Estell 
9 Glenmore Drive 
Poquoson,Va. 23662
(452149)

Dear Ms. Greene and Ms. Estell:

Re: 4500 Air Base Wing, Langley 
Air Force Base 
Case No. 22-6699(CA)

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and carefully 
considered. It does not appear that further proceedings are warranted 
since no reasonable basis for the complaint has been established.

The complaint alleges that Respondent violated Sections 19(a)(1) 
and 19(a)(6) of the Order by failure of its agent. Colonel Thomas J. Moran, 
Base Chaplain, to properly resolve a grievance filed by Ms. Greene.

The investigation revealed that on August 6, 1975, while Ms. Greene 
was working at her desk. Colonel Moran was passing by and he was told by 
her that she had a grievance and that apparently she wanted her represen­
tative to be notified. He did not do so nor did he take any other action 
on the matter. Ms. Greene took no immediate steps to pursue the matter. 
Thus, no written grievance was filed nor did she orally renew her request.
On October 3, 1975, Ms. Greene approached Colonel Moran and told him she 
had a grievance to discuss with him, namely that her immediate' supervision 
was being imposed by a non-commissioned officer and she felt that her job 
description indicated that immediate supervision should come from the 
chaplain himself. During the course of the discussion, Ms. Greene asked 
the Colonel to notify her representative, Ms. Estell. Colonel Moran said 
he would not do so but suggested that she could do this by using a telephone 
available to her at her own desk. While Ms. Greene was calling Ms. Estell, 
the Colonel left, apparently to discuss with the Civilian Personnel Officer 
whether or not an oral grievance was proper and whether she was entitled to 
representation by the exclusive representative. Ms. Greene returned from 
her telephone call, found the Colonel absent and returned to work. There­
after, later the same day, the Colonel, Ms. Greene and Ms. Estell met and 
discussed the grievance.

Page 2
22-6699(CA)

The August 6 incident falls short, in my estimation, of putting 
the Colonel on notice that a grievance was being filed. The off-hand 
manner in informing the Colonel that something was bothering Ms. Greene 
and the failure of any subsequent renewal of the request would bring a 
reasonable person to assume that there was no grievance before him.
Moreover, on October 3, when Ms. Greene approached the Colonel, he readily 
disc'jssed with her the grievance even though it was informal in nature 
and he acquiesced in her request for union representation. He,thereafter, 
did discuss the grievance with the complainant and the union representative. 
No evidence was introduced to show that the later discussion of the 
grievance was anything but proper within the meaning of the Executive Order. 
The facts show that the Colonel discussed with Ms. Greene her grievance 
immediately, did not deny Ms. Greene the right to have a union representative 
present during a discussion of her grievance nor dispute the right of the 
exclusive representative to participate. The hiatus of a few hours between 
the request and the actual grievance meeting does not suggest a violation.
In these circumstances, I find that you have not shown a reasonable basis 
for establishing a complaint.

I am, therefore, dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Rules and Regulations of the 
Assistant Secretary, you may appeal this action by filing a request for 
review with the Assistant Secretary and serving a copy upon this office 
and the Respondent. A statement of service should accompany the request 
for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U.S. Department of 
Labor, 200 Constitution Avenue, N.W., Washington,D.C. 20216 not later 
than close of business June 16, 1976.

Sincerely,

Kenneth L. Evans 
Regional Administrator
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U.S. DEPARTMENT OF LABOR
O ffic e  of t h e  Assista n t  S ec r e ta r y  

W A SH IN G TO N

12-13-76

816-374-5131

Ms. Elzea R. Feehan 
President, Local 3^57 
American Federation of Government 

Employees, AFL-CIO 
100 Smith Drive 
Metairie, Louisiana 70005

817

Re: U.S. Department of the Interior 
Geological Survey 
Gulf of Mexico OCS Operation 
Case No. 6k-30hO{Ck)

Dear Ms. Feehan:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s dismissal of the com­
plaint in the ahove-captioned case, which alleges violations 
of Section 19(a)(1) and (2) of Executive Order 11^91? as amended.

Under all of the circiomstances, I find, in agreement with 
the Regional Administrator, that the evidence is insufficient 
to establish <x reasonable basis for the instant complaint and 
that, consequently, further proceedings in this matter are 
unwarranted. Accordingly, your request for review, seeking 
reversal of the Regional Administrator’s dismissal of the complaint, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

August 19, 1976

OfHce ol 
The Regional A dm ln litritor

Kansas City, Missouri 64106

Ms. Elzea R. Feehan, President 
Local 3457, American Federation 

of Government Employees, AFL-CIO 
1000 Smith Drive 
Metairie, Louisiana 70005

Dear Ms. Feehan:

Re: U. S. Department of Interior 
Geological Survey 
Gulf of Mexico OCS Operations 
Case No. 64-3040(CA)

The above captioned case alleging violations of Sections 19(a)(1) and
(2) of Executive Order 11491, as amended, has been investigated and 
considered carefully. It does not appear that further proceedings are 
warranted inasmuch as a reasonable basis for the complaint has not been 
established.

You allege that on three different occasions, involving four positions, 
Ms. Elaine Scherer failed to receive promotions due to anti-union 
considerations on the part of management.

According to your information Ms. Scherer became a union officer in 
May 1974, and thereafter, along with other union officers, engaged 
in several confrontations with management. Subsequently, Ms. Scherer 
applied for the following positions which are the only ones which are 
specified in your charge and in the complaint.

Accounting Clerk (Mineral Royalties)
GS-501-4 (two positions with known promotional potential)
Announcement No. 75-42;

Records Clerk, GS-301-5 
One Position 
Announcement No. 75-36;

Secretary (Stenography), GS-318-5 
One Position 
Announcement No. 75-34.

In the first instance Ms. Scherer was found to be qualified and 
referred to the selecting official along with four other applicants.
The Merit Promotion Policy Handbook provides that where there are 
five or fewer qualified applicants all will be referred to the 
selecting official without being ranked by an evaluation panel.
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In the second instance the personnel office in Rolla, Missouri 
determined that Ms. Scherer was not qualified because she lacked 
the required specialized experience. Of the ten applicants nine 
were similarly found to be not qualified.

In the third instance Ms. Scherer and three other applicants were rated as 
best qualified by an evaluation panel and referred to the selecting official 
in alphabetical order.

The selecting official is allowed to select any referred applicant.

During his investigation, the New Orleans Area Administrator examined 

the merit promotion records in question as well as the official personnel 
folders of the selectees and of Ms. Scherer. There were no irregularities 
in the merit promotion procedures employed nor was Ms. Scherer found 
to be patently better qualified than the selectees. It should be noted 
that in Announcement No. 75-3A, the only instance in which an evaluation 
panel was employed, the highest ranked applicant was not selected and 
Ms. Scherer was not ranked higher than the selectee.

The only evidence submitted in support of your charge of Union animus 
is that Ms. Scherer is an above average employee as evidenced by her 
receipt of a quality step increase in August 1974, that she became a 
union officer in May 197A and in that capacity came into conflict with 
certain management officials on a number of occasions, and was not 
selected for the positions discussed above. However, Ms. Scherer was 
last promoted in July 1971, several years before she became a union 
officer.

In view of the above it is my finding that a reasonable basis for the 
complaint has not been established in that you have not shown that the 
failure of Ms. Scherer to be selected for promotion and her being found 
not qualified for the position of Records Clerk was based in whole or 
in part on anti-union considerations. Accordingly you have failed to 
sustain the burden of proof imposed by Section 203.6(e) of the Regulations 
of the Assistant Secretary.

I am, therefore dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, D. C. 20216. A copy of the 
request for review must be served upon the undersigned and the respondent.
A  statement of service should accompany the request for review.

Such request must contain a complete statement setting forth ̂ the facts 
and reasons upon which it is based and must be received by t ^ ^ s i s t a n t  
Secretary not later than the close of Susiness September 3, 1976.

Sincerely,

Cullen P. Keough /
Regional Administrator
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U.b. UliPAKI'MhN i Uh LAbOK
O f f ic e  o f  t h e  As s is t a n t  S e c r e t a r y

WASHINGTON

U . s .  D E P A R T M E N T  OF LABOR
LABOR-MANAGEMENT SERVICES ADMINISTRATION

12-13-76
Mr. William Steele
IU06I Cork Street
Gaxden Grove, California 926kk

818

Re: Long Beach Naval Shipyard 
Naval Air Station 
Los Alamitos, California 
Case Nos. 72-58U8 thru 72-585^

and 72-5865 thru 72-5878

Dear Mr. Steele:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of your complaints, which ’allege violations of Sections 13(a), 
19(a)(1 ) and (1+), and 23 of Executive Order llî -91, as amended.

In agreement with the Regional Administrator, I find 
that a reasonable basis for the instant complaints has not been 
established and, consequently, further proceedings in this 
matter are unwarranted.

The instant complaints, which are all related, allege 
basically that the Respondent has, by certain actions, maligned 
the Complainant, has taken certain "punitive reprisals" against 
him, and, further, has failed to consult and confer with him 
about his own grievances and the grievances of other employees 
whom he purported to represent. In the circumstances of these 
cases, I find that there is insufficient evidence to establish 
a reasonable basis for finding that the r i ^ t s  which the Com­
plainant has as a supervisor/employee under the Order have been 
violated. Cf. Internal Revenue Service, Chicago District,
A/SLMR No. 279j and pitemal Revenue Service, Western Service 
Center, a/SLMR No. 255^ Moreover, as to those portions of certain 
of the complaints herein which relate to the adverse action taken 
against the Complainant, Section 19(d) of the Order would pre­
clude the consideration of such issues in the unfair labor 
practice forum as such issues can properly be raised under an 
appeals procedure.

Accordingly, your request for review, seeking reversal of 
the Regional Administrator’s dismissal of the instant complaints, 
is denied.

Sincerely,

• eoioNAu oprice
April 28, 1976

ROOM 9061, F ED ER A L BUILDING 
450 GOLDEN GATE AVEN UE. BOX 36C17 

SAN FRANCISCO. CALIFORNIA 94102 
TELEPHONE: 41S-S56-5915

Re: Long Beach Naval Shipyard - 
William Steele
Case Nos. 72-5849 thru 72-5854 

72-5866 thru 72-5878

Mr, William Steele Naval Air Station, Los Alamitos -
14061 Cork Street William Steele
Garden Grove, CA 92644 Case Nos. 72-5848 and 72-5865

Dear Mr. Steele:

The above captioned cases alleging violations of Section 19 of Executive 
Order 11491, as amended, have been investigated and considered carefully.

It does not appear that further proceedings are warranted inasmuch as, at 
all times referred to in the complaints. Complainant was a supervisory 
official of Respondent, and thus under the Order cannot assert 7(d)(1) 
rights under 19(a)(1) of the Order. (Internal Revenue Service, A/SLMR 
Nos. 279 and 280). Further, the claims that arose from agency grievance 
procedures cannot be raised in an unfair labor practice complaint, absent 
a showing of discriminatory motivation or anti-union animus. (U. S. Navy, 
Naval Air Station, North Island, A/SLMR No. 452). It is further noted 
that Complainant has submitted no evidence in support of the 19(a)(4) 
allegation.

I am, therefore, dismissing the complaints in these matters.

I have considered Respondent's Motion to Dismiss. In view of my action 
in these cases, I find it unnecessary to rule on the Motion.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assist­
ant Secretary and serving a copy upon this office and the Area Administra­
tor as well as the respondent. A statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth the facts fmd 
reasons upon which it is based and must be received by the Assistant Secre-

B e m a r d  E. DeLury 
Assistant Secretary of Labor

Attswihment
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tary for Labor-Management Relations, U. S. Department of Labor, 200 Const!- 
Lucion Avenue, N.W., Washingtion, D. C* 20210 not later than the close of 
cosiness on May 13, 1976.

Sincerely,
12-13-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o p  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

Gordon M. Byrholdt 
Regional Administrator 
Labor-Management Services

8 1 9Mr. Richard H. Webster 
National Representative 
American Federation of Government 

Employees, AFL-CIO 
P. 0. Box 1^385 
Phoenix, Arizona 85063

Re: Anny and Air Force Exchange Service 
Davis-Monthan Air Force Base, 
Arizona
Case No. 72-5893

Dear Mr. Webster:

I have considered carefully your request for review 
seeking reversal of the Regional Administrator’s Report sind 
Findings on Ob.jections in the subject case.

In agreement with the Regional Administrator, and 
based on his reasoning, I find that the objections to the 
election in this matter should be overruled.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s overruling your objections, 
is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

ARMY AND AIR FORCE EXCHANGE SERVICE 
DAVIS-MONTHAN AIR FORCE BASE, ARIZONA

-ACTIVITY

-AND-

TEAMSTERS LOCAL 310, IND.

-AND-

-PETITIONER

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL ^924, AFL-CIO

-INTERVENOR

-AND-

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 81, IND.

-INTERVENOR

CASE NO. 72-5893

REPORT AND FINDINGS

ON

OBJECTIONS

In accordance with the provisions of an Agreement for Consent Election approved 
on March 31, 1976, an election by secret ballot was conducted under the super­
vision of the Area Administrator, Los Angeles, California, on May 6, 1976. The 
results of the election, as set forth in the Tally of Ballots, are as follows;

Approximate number of eligible voters 188
Void Ballots 0
Votes cast for Teamsters Local 310 55
Votes cast for AFGE Local 2924 30
Votes cast for NFFE Local 81 1
Votes cast against exclusive recognition A4
Valid votes counted 130
Challenged ballots 1
Valid votes counted plus challenged ballots 131

Challenged ballots were not sufficient in number to affect the results of the 
election.

Timely objections to conduct affecting the election were filed by AFGE Local 
2924 on May 11, 1976, and NFFE Local 81 on May 13, 1976, and are attached hereto 
as Exhibits A and B, respectivelya

In accordance with Section 202.20 of the Regulations of the Assistant Secretary, 
the Area Administrator investigated the objections and has submitted his reports 
to the undersigned. Set forth below are the essential facts, positions of the 
parties, and my findings with respect to the objections involved herein.

Objection 1

AFGE and NFFE contend that the poll in the Recreation Building was changed from 
the Card Room, the originally agreed upon site, to the Kachina Room, without no­
tification of these labor organizations. Further, they allege that since the 
Kachina Room was found on May 5, 1976, to be unsuitable, the site was changed 
to the Recreation Room Lobby/Lounge Area, and therefore this poll was not held 
at the site as posted and agreed upon by the parties in the Agreement for Con­
sent Election. AFGE contends that, due to this change, only 12-13 employees 
were able to vote at this poll.

The Activity contends that subsequent to the signing of the election agreement, 
it discovered that the Card Room would not be available for use as a poll on 
May 6o The Activity Personnel Manager then changed the election notices to 
show the Kachina Room, after consulting the Compliance Officer supervising the 
election. When the parties disapproved of this room on May 5, the Activity con­
tends that it moved the polls to the adjacent Lobby/Lounge Area. Petitioners 
contend it does not recall being notified of the change to the Kachina Room, 
but was satisfied with the use of the Lobby/Lounge Area.

The investigation discloses that the Compliance Officer believed that the Acti­
vity would notify the three labor organizations of the change to the Kachina 
Room, and in fact, at least one, NFFE was so notified prior to May 5. The 
actual polling area used was contiguous with the Kachina Room, the site re­
ferred to in the Notice of Election. Signs in the Kachina Room directed voters 
to the adjacent Lobby/Lounge Area, and no evidence was presented that any voter 
was precluded from voting due to difficulty in locating the poll. Further, 
the investigation discloses that 15 employees voted at this poll, which re­
presents 54% of the voters eligible to vote in the Recreation Building, a 
better than average voter turnout for Federal Sector representation elections.

The undersigned concludes there is insufficient evidence that the change of 
polling site in the Recreation Building affected the results of the election.
I find Objection No. 1 without merit and hereby overruled.

Objection 2

AFGE and NFFE contend that the polling site at the Main Exchange Building 
was held in the warehouse area, not the stockroom area as posted in the No­
tice of Election and agreed to by all parties in the Agreement for Consent 
Election. Furthe;r they contend that the area was noisy, and in very close 
proximity to rank-and-file pro-Teamsters, They contend these protests were 
voiced to the Compliance Officer supervising the election, who refused to 
move this poll to another area, and instructed the labor organization if 
they were dissatisfied they could file post election objections.

The Activity contends that the polling site in the Main Exchange Building 
was in the area known as the stockroom.' It asserts that all official pub­
lications and correspondent use the term "stockroom" and that there is no 
"Teamster warehouse area" in existence on its premises.
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employees walking around the perimeters of the polling area may have made cam- 
paign-type remarks, cog., "Vote Teamsters”; however, no evidence was presented 
that any eligible voter was specifically told to "Vote Teamster" or was dis­
suaded from voting by these alleged remarks. I find that the mere wearing of 
P^T^tisan buttons does not constitute conduct that could have affected the out­
come of the election, inasmuch as it was not accompanied by conversation with 
the eligible voters waiting to cast their ballots. NLRB v. Crest Leather Mfg. 
Co., 71 LRRM 3022 (1969); NLRB v. Laney and Duke. 63 LRRM 2553 (1966); see 
also' Milchem. Inc.. 57 LRRM 1395.

Further, while it is to be desired that representation elections are conducted 
in laboratory conditions, it is the view of the undersigned that every variance 
from desired conditions does not require that the election be declared invalid. 
Each case stands alone and is to be viewed in the context of the particular cir­
cumstances. I find that there is insufficient evidence to conclude that the 
close proximity to the polling area of employees who supported the Teamsters 
impaired or intimidated employees from expressing their voting sentiment.

Accordingly, the undersigned finds there is insufficient evidence to conclude 
that the free choice of the employees was impaired and overrules Objection No. 3.

Objection 4

AFGE and NFFE contend that during the morning hours at the Main Exchange, an 
unidentified employee characterized as a "Teamsters strong supporter", wearing 
a Teamsters button, was working in close proximity to the polling area.

The investigation discloses that various employees working near the polling area 
were wearing Teamster buttons. However, no evidence was presented that such per­
sons interfered with the voting process, spoke with specific employees, or en­
gaged in campaigning, nor is it allegedthat such persons were agents of Peti­
tioner. (See Objection No. 3, supra^) Further, all observers signed the Cer­
tification on Conduct of Election without protest. Inasmuch as AFGE and NFFE 
have thus failed to sustain the required burden of proof that this unidenti­
fied employee engaged in objectional conduct affecting the outcome of the elec­
tion, it is concluded that the objection is without merit. See Assistant Sec­
retary's Report Noo 39. Accordingly, Objection 4 is overruled.

Objection 5

AFGE and NFFE contend that Steve Lagr^aux, Teamster observer at the Main Ex­
change poll, left the polling site at 2:30 p.m., walked into the working area, 
and conversed with various employees. It is alleged that Lagneaux was "giving 
out information to employees".

The investigation discloses that Lagneaux, whose regular duties involve working 
in an area near the polling site, did briefly leave the poll during the after­
noon hours to assist a fellow employee in a work assignment. The investiga­
tion discloses that he did no campaigning during this time, and his conversa­
tions with employees outside the polling area were solely work-related, I 
find that Lagneaux engaged in no objectionable conduct, and therefore it is 
concluded that this objection is without merit« Accordingly, Objection No. 5 
is overruled.

- 4 -

Petitioner terms the area a ''stockroom/warehouse'* and contends that although it 
was a noisy area, primarily due to air-conditioning, that it knew of no better 
site to utilize and therefore did not ob.iect.

The investigation discloses that the poll was in an area used partially as a 
stockifoom and a warehouse; either or both terms describe it adequately. It was 
a noisy area, adjacent to substantial pedestrian traffic from the stockroom 
shelves to the main store entrance. However, it was somewhat separated from 
working employees by stacked boxes and other such obstructions. As in objec­
tion No. 1, supra, there was no evidence presented that employees were precluded 
from voting by the use of the term "stockroom" on the Notice of Election, In­
deed, 72% of voters eligible to vote at this poll cast their ballots, a substan­
tially better than average turnout in Federal Sector representation elections.

Concerning the Compliance Officer’s conduct in responding to AFGE*s and NFFE's 
displeasure with this polling site, I find that no other suitable area was avail­
able in this building that was 1) available; 2) adequately separated from manage­
ment officials offices; and 3) in an area to which voters could easily be re-dir- 
ected from the already-posted and plublicized site. Further, the Compliance 
Officer was using her best judgement and, acting as an agent of the Assistant 
Secretary, conducted herself properly when informing the labor organizations 
that the only vehicle for their protests was post-election objections. Indeed, 
both AFGE and NFFE filed objections, and requested and obtained thorough inves­
tigations of their protests.

Therefore, the undersigned finds that the use of the Exchange stockroom did not 
affect the outcome of the election as there is insufficient evidence to cpnclude 
that there was voter confusion about the location of the polling site, enough 
to disenfranchise voters. Furthermore, I cannot see where the complained of 
Compliance Officer's instructions to parties to the election could have affected 
the outcome of the election.

Accordingly, Objection No, '"2 is found to be without merit and overruled.

Objection 3

AFGE and NFFE contend that rank-and-file pro-Teamster supporters, wearing but­
tons that read "Vote Teamsters Local 310" were working within three feet of 
the polling area, while many others passed back and forth around the polling 
area during the voting hours. Thus, eligible voters, they assert, were forced 
to "run a gauntlet of Teamster supporters, wearing Teamster buttons" in order 
to enter the polling area.

The investigation discloses that there were many employees in the area of the 
poll in site during voting hours and although a small number were at work sta­
tions in close proximity to the polling area, the vast majority were walking 
betwciLii the stockroom shelves and the door to the Main Exchange Building in 
the course of performing their regular job assignments. It is undisputed that 
some of these employees were wearing pro-Teamster buttons. However, no evi­
dence was presented that any of these employees were agents of Petitioner; 
noj: that they engaged in conversation with specific eligible voters; nor that 
they obstructed the path of any eligible voters attempting to enter the voting 
area: nor that they entered the voting area themselves, except during the time 
t-ey .-ast their ballots. All persons entering the polling area were instructed 
to reprove all partisan campaign buttons, and in fact, did so. Some of the
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AFGE and NFFE contend that the Compliance Officer supervising the polling site 
at the Main Exchange building left the poll for 15-20 minutes at 3 p.m. During 
the time she was absent, they allege that 3 employees voted, one voting a chal­
lenged ballot, and that "Teamster supporters" wearing partisan buttons were 
allowed into the voting area, and made campaign remarks.

The investigation discloses that the Compliance Officer did leave the poll as 
alleged, during which time several employees voted. The objecting parties do 
not allege, nor does the investigation disclose any irregularities in the voting 
procedures. Further, the investigation discloses that no employees were allowed 
to enter the voting area wearing partisan buttons, and while some employees out­
side the area may have made statements such as "Vote Teamsters" during this per­
iod, there is no evidence that they engaged any eligible voter in conversation, 
nor obstructed the path of an eligible voter attempting to enter the polling 
area. Further, all observers signed the Certification on Conduct of Election 
without protest. While it would have been preferable for the Compliance Officer 
to remain at the polling site for’the entire period of time, it is concluded 
that no objectionable conduct occurred during her absence. Accordingly, Objec­
tion No. 6 is found to be without merit and overruled.

Objection 7

AFGE alleges that Richard Jessie, a supervisor, told their representatives Richard 
Webster, Richard Hepner and Jessie Matthews that he was going to drive "all his 
people" to the Recreation Building poll to vote»

The Activity contends that Jessie made essentially the same statement to its per­
sonnel manager and his successor, and that Jessie was advised that such action 
might violate management’s obligation to remain neutral during the election per­
iod. The Activity states that Jessie did not drive any employees to the polls.

The investigation discloses that Jessie did make remarks similar to those alleged 
by AFGE, and was advised by the Activity not to take such action. In fact, Jessie 
drove no employees to either poll on May 6, nor did he take any action relating 
to his subordinate employees’ voting activities on that date. Accordingly, the 
undersigned finds there is insufficient evidence that the free choice of the 
employees was impaired and overrules Objection No. 7.

Objection 8

AFGE contends that Teamster Representative Pete Cinq^emani gave out Teamster 
buttons and talked to Activity employees during working hours just outside the 
Main Exchange on May 5o It alleges that the employees were carrying out their 
job duties when Cinquemani stopped them to campaign.

The investigation discloses that both Teamster and AFGE representatives were 
outside the Main Exchange Building on May 5, talking with employees and dis­
tributing buttons (Teamsters) and literature (AFGE). There were various em­
ployees in the same area, some of whom were on break time, some of whom were 
not. It is undisputed that both Teamsters and AFGE were campaigning, while 
there is a question as to whether or not all the employees to whom Cinquemani 
gave (or attempted to give) buttons were on duty at the time. However, the 
parties’ agreement concerning campaigning was only that they would refrain 
from all campaign activities inside the activities’ buildings. AFGE does not 

, contend that the alleged conduct was a violation of this side agreement, but

Objection 6 assuming it was, the Assistant Secretary has ruled that he will not police par­
ties' side agreement. See Assistant Secretary’s Report No. 20. There were no 
complaints or protests to the Activity concerning Cinquemani’s activities, and 
I find that there was no unequal treatment by the Activity of the various labor 
organizations. Accordingly, the undersigned finds Objection NOo 8 without merit 

and it is hereby overruled*

Objection 9

AFGE "protests the mailing" made by the Teamsters to eligible voters on or about 
Tuesday, May 4, 1976: It does not state what was in this "mailing", nor what 
specific item in the mailing was objectionable.

The investigation discloses that the Teamsters sent a letter, dated April 30, 1976, 
through the U. S. Postal Service, to employees at the Activity, which arrived at 
employees’ work sites May 3 or May 4. AFGE literature arrived at the work sites 
in the same manner, at the same time. Inasmuch as AFGE does not specify what 
sectiore of this letter comprise objectionable conduct, nor does it allege that 
Teamsters gained access to employees through this mailing while similar access 
was denied to AFGE, I find that AFGE has failed to sustain its required burden 
of proof. Accordingly, Objection No. 9 is overruled by the undersigned.

Objection 10

NFFE contends that "all unionH were denied access to the facilities in spite of 
the "ruling" that employees could be contacted on break time.

The investigation discloses that the only campaigning agreement made by the par­
ties was that they would not campaign inside the Activities' premises (See Ob­
jection No. 8, supra). Further, all unions were given one opportunity each by 
the Activity to hold meetings and campaign in the conference room of the Area 
Exchange offices, and the break room in the Main Exchange Building, There is 
a "ruling" that employees may be contacted on their break time, by employee 
organizers, in non-work areas. Charleston Naval Shipyard, A/SLMR No. 1. How­
ever, NFFE does not allege that employee organizers were precluded from con­
tacting eligible voters, since none of the union representatives involved here­
in are employees of the Activity. And, assuming arguendo that the parties’ side 
agreement was violated, this in itself does not constitute objectionable con­
duct, where, as here, there is no allegation, or does the investigation dis­
close, that the Activity engaged in unequal treatment of any one of the three 
labor organizations. See Assistant Secretary's Report No. 20o Therefore, it 
is concluded that this objection is without merit. Accordingly, Objection 
No, 10 is overruled by the undersigned.

Having found that no objectionable conduct occurred improperly affecting the 
results of the election, the parties are hereby advised that, absent the 
timely filing of a request for review, a run-off election between Petitioner, 
Teamsters Local 310, and No Union will be conducted under the supervision of 
the Area Administrator.

Pursuant to Section 202o20(f) of the Regulations of the Assistant Secretary, 
an aggrieved party may obtain a review of these findings and contemplated 
action by filing a request for review with the Assistant Secretary for Labor- 
Management Relations, Attention: Office of Federal Labor-Management Rela­
tions,. U, S. Department of Labor, 200 Constitution Avenue, N.Wo, Washington,
D. C. 20210. A copy of the request for review must be served on the under­
signed Regional Administrator as well as the other parties.
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A statement of service should accompany the request for review. The request 
must contain a complete statement setting forth the facts and reasons upon 
which it is based and must be received by the Assistant Secretary not later 
than the close of business on August 31, 1976.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

Gordon M. Byrholdt 
Regional Administrator 
San Francisco Region 
Room 9061 Federal Building 
450 Golden Gate Avenue 
San Francisco, CA 94102

12-14-76

U.S. DiiFAKlMhNl Ut LAbOK
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

Mr. Franklin L. Corley 
Area Director 
Department of Housing 

and Urban Development 
1801 Main Street, Jefferson Square 
Columbia, South Carolina 29201

820

Re: Department of Housing and Urban 
Development 

Columbia Area Office 
Columbia, South Carolina 
Case No. it0-6906(E0)

Dear Mr. Corley:

I have considered carefully your request for review seek­
ing reversal of the Acting Regional Administrator's Report and 
findings on Objections to the extent that merit was found with 
rfespect to two objections filed by the Petitioner, American 
Federation of Government Employees, AFL-CIO, Local 365^ (AFGE), 
in’ the above-named case.

In my view, the objection regarding disparate treatment 
toward the AFGE by allegedly interfering with the Local President's 
attempt to post campaign literature, while at the same time 
granting such permission to another employee, and the objection 
concerning the alleged derogation of the A F ®  and the demeaning 
of an AFGE national representative in the presence of an assembled 
group of employees at the April 26, I976 meetings, raise 
questions of fact and policy which can best be resolved on the 
basis of record testimony.

Accordingly, I am hereby remanding the subject case to 
the Regional Administrator for the purpose of issuing a notice 
of hearing in accordance with the Assistant Secretary’s 
Regulations.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

- 7 -
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UNITED STATES SEPABTMENT OF LABOR
BEFORB THE ISSISTAllT SECRETARY FOR LABQR-MAMAGi«ENT RELATIONS

JEPARMEJrP OP BOUSIKG AND URBAN 
DSVEL0PW2NT, COLUMBIA A2SA OFFICE 

COLOMBIA, SOOTH CAROLINA

Case No. 1;0-6906(R0) -  2 -

Activity

and Case No. 1|0>6906(R0)

LOCAL 365U, AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, AFL-CIO

Petitioner

^ O R T  AND FINDINGS 
ON

OQBJBCnONS

In accordance vlth the provisions of an Agreement for Consent or Directed Election ap­
proved on April 27, 1976, an election by secret ballot was conducted under the supers 
vision of the Area Administrator, Atlanta, Georgia on May 10, 19?6.

The results of the election, as set forth in the Tallies of Ballots, are as follows;

TALLY OF BALLOTS FOR PROFESSIONAL EMPLOYEES

Approximate number of eligible voters- 
Void Ballots-------- ----------- — — ---
Votes cast for inclusion in the nonprofessional unit-
Votes cast for a separate professional unit----------
Valid votes counted— ----------------------------- ■
Challenged Ballots-
Valid votes counted plus challenged Ballots-

Challenges are not sufficient in number to affect the resxilts of 
the election.

A majority of valid votes counted plus challenged ballots has not 
been cast for inclusion in the nonprofessional unit.

•IF PROFESSIOITAL E?G>LOYEES VOTE AGAINST INCLUSION IN 
THE NOtiPROFESSIGNAL UJJIT COMPLETE THE FOLLOTOG

Void Ballots
Votes cast for Local 365U, AFCS, AFL-CIO- 
Votes cast against exclusive recognition— 
Valid votes counted-

-----------------2
-------------7------------ 7

Challei^s are not sufficient in number to affect the results of 
the election.

Valid votes counted plus challenged Ballots-

TALLY OF BALLOTS FOR NONPROFESSIONAL ET^LOYESS

Approximate number of eligible voters- 
Void Ballots-------- ------------------
Votes cast for Local 365U, American Federation of Government
Etaployees--------------------------------

Votes cast against exclusive recognition-
Valld votes counted-----------------------
Challenged Ballo
Valid votes counted plus challenged Ballots-

-102
0

ill
h6
87
0
87

Voting was conducted In one location for all eligible employees of the Columbia Area 
Office. The two groups of voters comprise all professional and nonprofessional employees 
of the Office of Housing and Urban Development, Columbia, South Carolina, excluding 
Bonageaent offlolals, etrployaea engaged in Federal personnel work In other than a purely 
clerical capacity and supervisors as defined in Executive Order 11U91 f as amended.

Tinely objections to conduct improperly affecting the results of the election were filed 
on May 11*. 1976. ty the Petitioner. The objections are attached hereto as Appendix A. 
Petitioner's attachments to the objections are not included.

In accordance with Section 202.20(c) of the Regulations of the Assistant Secretary, the 
Area Administrator has investigated the objections. Set forth below are the positions 
of the parties, the essential facts as revealed by the investigation, and my findings 
and conclusions with respect to each of the objections U  involved herein;

Ob.lectlon No. 1 - I shall treat the following as the first objection;

. • . Think! I!! contains falsehoods and the timeliness of its 
distribution was stxch that the union had no time to offer a 
rebuttal. This sheet was placed on employees' desks (HUD) 
between 0730 hours and 0800 hours on Friday, May 7, 1976.
This was the last working day prior to the election being 
held on Monday, May 10, 1976. We could not pass out any 
literature and/or refute this sheet on election day because 
we had previously agreed not to do any caiopaigning on this 
date.

The leaflet containing a series of questions which are alleged to be false is attached 
as Appendix B. A disclaimer at the bottom of the page informs the reader that the flyer 
does not express the opinions of management. Mona Meadows, GS^6, Program Aide in the 
Community Planning and Development Division of the Columbia Area Office, is the unit 
employee who states that she distributed the leaflet.

In preparation for the conduct of the election, the Petitioner and the Activity entered 
into a side agreement which established certain ground rules that no campaigning or 
electioneering wovild be conducted by any party on the day of the election.

Petitioner has furnished no additional evidence to supjwrt its allegations.

The Activity's position is that all employees were given the opportunity to express them­
selves through equal means, namely, the use of the bulletin board* This usage was pre­
scribed by ground rules agreed to mutually by management and AFGE with the restrictions 
that the author must so indicate that the ideas contained were his ovm and in addition, 
that no literature would be distributed on Monday, May 10, the date of the election.
Ehren thougji not in accordance with ground rules. Petitioner had the option to circulate 
a rebuttal later on the day of the flyer's distribution.

One issue is whether the language in the flyer circulated by Meadows contains gross mis­
representations of a material fact sufficient to set aside the election. If it is found 
that the flyer contains misrepresentations, consideration must be given to whether they 
were so deceptive as to interfere with the employees' free choice in selecting their 
bargaining representative. Therefore, it is important to determine whether these employees 
could reasonably eval\iate the statements in the flyer as can^jaign propaganda thereby 
mtri'tmizlng their impact.

The Activity makes no reference to the flyer's contents. The leaflet, in the form of 
rhetorical questions, makes no definitive statements, tirue or false, even though some 
answers are suggested by the phraseology of the questions. Its message is to Vote No.
It urges enqployees to reject the union because it is ineffective. V/hile misrepresenta­
tions are not condoned in an election campaign, there may exist half-truths, exaggerations, 
self-serving statements. From my evaluation of the flyer, I conclude the flyer in the 
absence of blatant lies and trickery, is not so deceptive as to deprive the voters the'ir 
ability from recognizing it as campaign propaganda. Thus the voters are capable of making 
their own decisions on the worth of the statements without the aid of a rebuttal period 
f6r the union.

_1/ The objections are somewhat ambiguous and unclear. I have segregated the objections 
accordin^r to the issues raised.

Challenges are not siifficient in number to affect the results of 
the election.
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Aside fron whether or not the flyer contained misrepresentationa, there Is yet a more 
fundaaental consideration. The contents of the flyer cannot be attributable to the 
Activity. Not only is there a disclaiaer at the botton of the flyer, but no evidence 
has been adduced to show that the individual or individvials responsible for the prep­
aration end distribution of the flyer was (were) speaking on behalf of the Activity. 
Therefore even if the flyer contains misrepresentations, the Activity cannot be held 
responsible for them.

Based on the foregoing, I find no conduct took place which inproperly affected the 
election. Accordingly, Ob.iection No. 1 is found to have no merit and is hereby dis­
missed.

Objection No. 2 - I shall treat the following as the second objection:

The en^loyee who passed out this sheet refused to discuss 
the subject in any manner. This Union will defend any 
employee *s ri^ t  to participate and/or refrain as reqiiired 
but we certainly object to any person making defamatory 
and untzrue statements against the union. This alone could 
have had an improper effect upon the results of the election.

Ottis J. Smith, Chief Steward of Local 365U, APGE and a member of the proposed unit, 
observed Meadows disbributing the "Think" flyer. V/hen questioned by him about its 
contents. Meadows refused to discuss any of its issues either on work premises or in 
non-duty axeais. Meadows denied authorship of the leaflet and has refused to name 
the writer.

Petitioner has furnished a signed statement of employee Smith in which Smith describes 
his discussion with Meadows.

The Activity asserts that even thou^ an atmosphere of "buyer beware" may have prevailed 
at the time of distribution of the flyer, the imion had the option d\aring the ensuing 
workday to distribute or post a rebuttal statement since the author of the flyer would 
not discuss it.

Meadows distributed the literature with its prominent disclaimer of any management 
sanction; Meadows also has denied its authorship. Therefore she became merely a 
delivery agent for an unknown person's material and under no obligation to answer any 
of Smith’s questions or to engage in any meetings/discussions he tried to arrange. 
Meadows had no responsibility to defend either position. It is incxambent \ipon the ob­
jecting party to meet its burden of proof to show that this lack of cross communication 
produced an adverse effect on the outcome of the election. In the absence of such 
proof, I find that no improper conduct occurred affecting the results of the election. 
Accordingly, Ob.iection No. 2 is found to have no merit and is hereby dismissed.

Objection No. 3 - I shall treat the following as the third objection:

\flien the Union Representative tried to post Informational 
sheets, management interferred, intimidated and coerced her 
because she had not obtained clearance from management of­
ficials prior to the posting, yet the HOD employee had the 
sanction of management of passing out the literature or 
else they failed to initiate similar types of reprisal 
against her. At least none known.

Petitioner posted on the bulletin boaaji a vote "yes" ATCE handbill (Appendix C) and two 
letters from APGE Local Presidents. 2J The Activity told Charles Hartis, then President 
of the Petitioner to remove these items until permission to post was requested and 
granted in accordance with a prior agreement with the Union. Petitioner removed the 
literature. On or about April 23, 1976, Petitioner requested permission to repost the 
literature, i.e., the two letters and Exhibit C. A definitive answer to the request to 
repost this material was not given by the Activity until approximately one week prior to 
the election. Since Petitioner had not been assured of posting rights during this tine, 
it had not prepared any additional campaign material. At no time was Petitioner allowed 
to hand distribute its literature on work premises as the individual employee apparently 
was permitted.

7 j  The letters addressed to Petitioner dated April 12, 1976, and April 16, 1976, are 
fron Local 3U09, AJGE (Greensboro, North Carolina) and Local 3667, APGE (Louisville, 
Kentucky) respectively. Each refers to the forthcoming election; each urges support 
for Petitioner.

Petitioner contends it had never encountered any administrative problems with posting 
of material in previous years and it had observed other items beizig posted on the board 
without prior permission. Once the Petitioner's request to post was submitted throu^ 
channels, its progress was deliberately impeded.

The Activity argues it was Justified in granting the employee permission to distribute 
literature through the "equal treatment for all employees" policy. In addition, the 
nutually agreed to ground rules which prescribed the method of posting material on the 
bulletin board was binding on Petitioner.

Vhile the Assistant Secretary will not undeirtake to police any side agreement the parties 
may concerning activities during the can^aign, he does take note of any conduct
In breach of this ^ d e  agreeaent which has an independent in5»roi>er effect on the conduct 
of the election. 3/ Apparently, such a side agreement arrangement had been made by the 
parties in regard to the posting of various types of imion material on the bulletin 
board. The question is \rfiether the Activity in permitting the distribution of the anti- 
tmion literature by an employee constitutes conduct which may have in5>roperly affected 
the resvilts of the election. When the Activity granted clearance to the enq>loyee to 
distribute the anti-imion material at the work site, it bestowed on the en5)loyee a 
status almost equal to the status of a party to the electioiu

^  allowing an enQ)loyee who is not a party to the proceeding and who does not represent 
a party who had intervened in the proceedings the r i ^ t  to electioneer at the work site, 
the Activity gave to the eii5>lQyee electioneering privileges die was not entitled to.
The Activity not only gave to the anti-union faction an eq^valent status to which 
it was not en^tled, it granted to the anti-union faction privileges it de^ed to 
Petitioner. ^

Such action takes on an added degree of importance when the difficulty encountered by 
the Petitioner in the condvict of its own campaign is taken into consideration. While 
I find that the permission to post election materials granted one week prior to the 
election provided sufficient time for the posting of these materials, the problems 
encoxintered by the Petitioner in obtaining permission to post when compared with the 
relative ease accorded the employee in her distribution of the handbills, give further 
substance to a finding of disparate treatment. I do not consider the disclaimer at the 
"bottom of the flyer to be conclusive evidence that the e:q>ressions therein were those of 
an individtxal employee expressing her own opinion and not that of an employee acting as 
an emissary or house organ of the Activity. The weight and effect of this statement 
cannot be truly evaliiated when one realizes that the Activity permitted distribution of 
the flyer on work premises, an internal distribution method not authorized for use by 
the union.

While I cannot precisely measure the impact of the Activity granting to an anti-union 
employee electioneering privileges it denied to Petitioner, it is reasonable to con­
clude that the conduct constitutes clear disparate treatment. It, therefore interfered 
with the voters' ftee choice. According, Ob.iection No. 1 is found to have merit.

Objection No. It - I shall treat the following as the fourth objection:

When Mr. Berryhill opened the morning session, on April 26,
1976, he first of all passed out a copy of the changes in 
Executive Order 111*91, as amended. Of course, when the 
employees looked at this they began asking questions on 
their ri^ts under the order yet when I and Marie Vevik 
tried to answer; Mr. Berryhill on more than one occasion 
stated he thou^t we were out of order. The Union Repre­
sentatives disagreed based on (I) ny answers were from a

J/ Report No. 20, issued December 8, 1970, states in relevant part: While the parties 
may desire to make side agreements of the above nature, the Assistant Secretary will not 
undertake to police such agreements and the bzreach thereof, absent evidence that the 
conduct constituting such breach had an indej>endent improper effect on the conduct of the 
election or the results of the election.

y  Geological Survey, C e n t ^  Menlo Park, Calj^o^a, A/SIMR No. Il*3.
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referenced quote or section of 111*91 as amended, and/or 
the Directors Meao which seesiina:ly the employees thought 
they had a right to questions and were entitled to an 
answer; (2) Marie's statement and/or what she read of 
the eaiployees rifles were in the Ala. agreement as re­
ferenced. Yet the sections she referred to were almost 
.« verhatin froa the order itself. Her answer as to how 
the Union beoase involved; again, Marie was trying to 
escplain tl^t under Department of Labor guidelines any 
L a ^ r  Organisation could seek an election if they showed 
an interest of 305̂  or acre and were the petitioning party —  
such as members and signatures requesting an election be 
held to detemins if A.P.G.E. Local 36$U would obtain 
Exclusive Recognition or no union based on the employees’ 
secret vote; (3) Since Mr. Berryhill had presented copies 
of the changes in the order at the morning session and 
especially during the afternoon session whereby manage­
ment had provided approximately copies of the order as 
published. Mr. Berryhill and I had an interesting dis­
cussion on what wais to be discussed or not and I referred 
him to the Director's Memo, which stated y^tails of the 
election, employees rights will be earolained and a ques­
tion and answer session will followT/

In a memorandum sent to all employees dated April 22, 1976, the Activity announced that 
a meetizig on labor relations would be held April 26, 1976. All employees were urged to 
attend. Franklin Corley, Director, invited Kenneth Blaylock, National Vice President,
AFtS:, and James Berryhill, HDD Regional Labor Relations Specialist, to conduct two one- 
hour sessions (morning and afternoon) for discussion of election detaila, and explana­
tion of employee ri^ts, with a question and answer period following. 5/ Earnest 
Jackson, National Representative for the Fifth District, APGE, was appointed to speak 
for Blaylock who did? not attend. Berryhill was present. • Because of the one-hour time 
constraints, Berryhill advised Jackin prior to the first session that the format of the 
sessions should be confined to discussion of Sections l(a), (7) and (10) of the Executive 
Order.

Petitioner asserts Berryhill's treatment of Jackson and Vevik, President of the Petitioner, 
during their attendance at the two sessions, does not comport with Corley's memorandum 
promising an open and free discussion period.

The Activity points out that it made the decision to limit discussion of certain sections 
of the Order because of the limited timeframe.

Approximately half of the eligible employees attended each session. When Berryhill opened 
the second session, he told the enQ)loyees that unlike the morning session, the discussion 
would stick to the subject and not go far afield. During the second session, Jackson read 
from the Executive Order. Berryhill told Jackson he was out of order. According to a . 
statement not denied by the Activity, Berryhill said that he woxild "file against him" if 
he kept it up.

Althou^ Petitioner sutanitted scant evidence in support of its contention that Berryhill 
told Jackson he wo\ild file against him if he continued to talk as he had, there is no 
denial that Berryhill did make the statement in the presence of approximately 60 employees.

It is not necessary to determine whether or not Jackson strayed beyond the predetermined 
limits during the discussion thereby breaching the ground rules of the meeting. Assuming, 
however,- that Jackson did stray and did discuss matters which went beyond Sections 1 (a),
7 end 10 of the Order, the Activity's method in curtailing him went beyond the bounds of 
permissible conduct. The Activity has not denied that Berryhill stated in front of half 
the voters that he would "file" against Jackson. Whether he intended to "file" is not 
the issue; whether there was justification is not the issue. The issue is whether the 
Activity's representative made a statement which coiild be interpreted as a threat to 
take action against Petitioner’s representative. The threat to take such action was made 
in front of an assembled group of employees. It may have created the impression that 
dire consequences may be created as a result of the union activities of \aiion representa­
tives. By demeaning the Petitioner's representative in the presence of employees, the

5/ The memorandum states, in part: "Details of the election will be discussed, employee 
ri^ts will be e^lained and a question and answer session will follow."

the Activity derogated the union and thereby breached its obligation of neutrality. Ac­
cordingly, Ob.lection No. L is foxind to have merit.

Objection No. g - I shall treat the following as the fifth objection:

The thrust of the Objection is harassment upon the Local
President Vevik by:

1. Not permitting her to participate from the speakers* 
table in the two sessions of the April 26 meeting;

2. Discussing with her the possibility of charging her 
with annual leave for her attendance at both sessions;

3. Issuing a warning to her on her usage of Government 
telephones for union business when she made calls rela­
tive to the upcoming election;

U* Stating that the proper authority to contact with 
questions or problems concerning the .election is the 
Area Director rather than DOL or the 'labor organiza­
tion.

Petitioner has furnished a statement in which Vevik describes the alleged harassment. Ac­
cording to Vevik, Deputy Area Director Nixon summoned Vevik prior to the meeting and in­
formed her that at the en^jloyees meeting she could not participate with Jackson in front 
of the eE5)loyees. He further informed her that she could attend both meetings and would 
be allowed to have her "say." After she attended both April 26, 1976, sessions, the 
Activity informed Vevik that she would be charged annual leave for one meeting. However, 
Vevik was not charged annual leave. Further, according to Vevik, Nixon warned her about 
making long distance calls on government time involving union business. Additionally, 
Vevik states that Nixon told her that she should take her problems to the office of the 
Activity's Area Office rathem than bring them to the attention of the Petitoner or to 
the Department of Labor,

The Activity asserts that the Local President's knowledge of the labor-management program 
is somewhat limited and considered Vevik's attendance at both sessions as a training tool. 
The Activity admits it counseled Vevik about the use of Government telephones for union 
business and the possibility of the annual leave charge. The Activity admits it requested 
Vevik to seek guidance from the Activity's Director prior to initiating calls to DOL or 
to the Union.

I shall treat the analysis in the same nvunerical order as shown above:

1. The ground rules for each of the sessions of the April 
26, 1976, meetings provided for the Activity and the 
Petitioner to each have a representative. Blaylock,
who was initially designated to represent the Petitioner, 
was replaced by Jackson. Petitioner was therefore repre­
sented by a representative. The fact that Vevik was not 
allowed to represent Petitioner may have affected her pride 
or it may have ruffled her. However, there is no reason 
for the Activity to grant Petitioner two representatives.
I fail to see how the Activity's refusal to give Vevik 
certain privileges constitutes harassment or that it in 
any way may have improperly affected the election results.

2. All eligible employees were granted time to attend either 
the morning or aftemnon session of the April 26 meeting.
If the Activity chose to allow the President the same leave 
time as other attendees, the Activity would be required to 
charge Vevik leave if she attended both sessions. I cannot 
infer from the Activity's conduct that the Activity attempt­
ed to harass Vevik or to interfere with employees' Section 
l(a) rights. Vevik was not the spokesman for Petitioner; 
there is no evidence that the Activity's decision was 
jmnitive. Moreover, Vevik was not charged annual leave and, 
further, the decision to charge Vevik for an hour's annual 
leave and the annoxuicement of the decision to Vevik con­
stitutes an act which, in my view, is minimis. I find
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that under those circumstances, it did not improperly 
affect the election resxilts.

3- Petitioner has not submitted evidence that the Activity's 
warning to Vevik concerning the use of the telephone was 
Intended to interfere with her or Petitioner in communi­
cating with employees. Indeed, Vevik states that the 
Activity warned her about making only long distance 
telephone calls on union business. Under those circum­
stances, the Petitioner has failed to sustain the biarden 
of proof that the Activity’s warning to Vevik improperly 
affected the election results.

h ’ The only evidence in support of this allegation is Vevik* s 
statement in which she states that Nixon told her that she 
"should take all . . . problems to the Area Office Director 
or to his attention instead of the Union or the Department 
of Labor.** The Activity does not deny Vevik*s version.
It states that Vevik *s knowledge of the labor management 
program is somewhat limited and the Activity has attempted 
to educate as well as to participate in the program with 
a bilateral attitude.

The Activity does not deny nor does it e^lain Nixon's 
suggestion to Vevik. Althovi^, under certain circum- 
stazices, particularly if the employee was forced or required 
to clear with the Activity such conduct mi^t be considered 
to be interference with employees' Section l(a) rights and 
therefore mig^t be grounds for setting aside an election.
However, Petitioner's evidence is limited to the single 
instance; there is no evidence that Nixon insisted that 
Vevik clear only with the Activity and not with the Depart­
ment of Labor or with the Union, Accordingly, in the 
absence of evidence of coercion or threat of coercion and, 
further, in light of the isolated nature of the conduct,
I find that the Petitioner has not furnished the burden of • 
proof that the Activity, by suggesting or telling Vevik to 
clear with the Activity rather than with the Petitioner 
or Department of Laboii iji^jroperly affected the election 
results.

Beiaed on the foregoing, Ob.iection No. ^ is found to have no merit and is hereby dismissed.

Eaving found that Objections No. 3 and U have merit, the parties axe advised hereby that 
the election held on May 10, 1976, is set aside and a rerun election will be conducted as 
early as possible, but not later than 30 days from the date below, absent the timely 
filing of a request for review.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary, an aggrieved 
party may obtain a review of this action by filing a request for review with the Assis­
tant Secretary for Labor-Management Relations, U. S. Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D. C. 20216. A copy of the request for review must be served 
on the undersigned as well as the other parties. A statement of such service shoxild 
accompany the request for review.

The request must contain a complete statement setting forth the facts and reasons upon 
which it is based and must be received by the Assistant Secretary not later than the 
close of business August 5, 1976.

12-22-76

U.S. D E P A R T M E N T  O F  L A B O R
O f f i c e  o f  t h e  A s s i s t a n t  s e c r e t a r y

W A S H IN G T O N

821

Mr. Mark D. Roth 
Staff Counsel
American Federation of Government 

Employees, AFL-CIO 
1325 M assachusetts Avenue, N .W . 
Washington, D .C . 20005

Re: U .S . Marine Corps Supply Center 
Albany, Georgia 
Case No. 4 0 -6 8 8 5 (CA)

Dear Mr. Roth:

I have considered carefully your request for review, seeking 
reversal of the Acting Regional Administrator's dismissal of 
your amended complaint in the above-named c a s e , v̂ rhich 
alleges violations of Section 19(a)(1) and (6) of Executive Order 
11491, as amended.

ft
In agreement with the Acting Regional Administrator, I find 

that a reasonable basis for the instant complaint has not been 
established and, consequently, further proceedings in this 
matter are unwarranted. With respect to the Respondent's 
alleged failure to negotiate over the impact or implementation 
of its security operations, it was noted particularly that there 
is insufficient evidence that the Activity refused to negotiate 
on impact or implementation upon the request of the Complainant. 
C f. U. S.  Department of Air Force, Norton Air Force Base^ 
A/SLMR No. 261.

Accordingly, your request for review, seeking reversal of 
the Acting Regional Administrator's dism issal of the complaint, 
is denied.

Sincerely,

LABOR-MANAGEMENT SEHVICES AIMLNISTRATION

DATED: July 21, 1976

Acting Regional Administrator 
Atlanta Region

Bernard E . DeLury 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR 
L a b o r - M a n a g e m e n t  Services Administration

1371 I'EACHTRiiE STRELT, N. E. — KOOM 3OO

Case No. 1+0-6885(CA) -  2 -

A i l a n t a ,  C toK C iA  3U309
July 26, 1976

Mr. Earl M. Ricketson 
National Representative 
American Federation of 
Government Iknployees, APL-CIO 

Post Office Box 328 
Alma, Georgia 31 $10

Re: Marine Corps Supply Center 
Albany, Georgia 
Case No. U0-6885(CA)

Dear Mr. Ricketson:

The above-captioned case alleging violations of Section 19 of E±ecutive 
Order 11]+91, as amended, has been investigation and considered carefully.
It does not appear that further proceedings axe warranted inasmuch as a 
reasonable basis for the complaint has not been established.

The investigation discloses that Local 2317, American Federation of Govern­
ment Employees, AFL-CIO, is the exclusive representative of a unit of 
graded and ungraded employees of the Maxine Cc5rps Supply Center, Albany, 
Georgia. There is <x labor-management agreement applicable to the unit 
in effect. On July I8, 1975> Arbitrator George S. King issued his opinion 
and award in the so-called Castleberry case. According to the arbitrator 
the issue in this case was defined by the parties as follows:

Has the Command violated the Negotiated Agreement . . . 
when it denied overtime pay to Mr. Artie M. Castleberry 
and group for the purpose of subjecting them to search?

The arbitrator found that there was a violation of the Negotiated Agree­
ment and awarded the involved employees overtime pay. 1/ On August 29, 
1975> a petition for Review and Request for Stay of Award was submitted 
by the Department of Defense and Department of Navy to the Federal Labor 
Relations Council (FLRC). FLRC accepted the petition and granted the 
stay on December 19, 1975, in its Ca,se No. 75A-98. In his opinion and 
award the arbitrator also made a recommendation to the Command that more 
specific guidance for the handling of future searches be implemented.

iy The remedy provides, in relevant part: "Any employee proved to have 
been detained longer than six minutes on June 26, 1975> shall have his 
overtime pay calculated by the same method regularly used by the employer 
in calculating overtime."

The Area's investigation discloses that on October 6, 1975, at the con­
clusion of the shift, a search of vehicles was conducted as the employees 
departed the premises in an effort to find three missing handguns. As a 
result of this search, departure of some of the employees was delayed for 
up to approximately two hours. Thereafter, on October 7» 1975» when ap­
proximately thirty-nine (39) employees submitted claims for overtime to 
cover this delay the claims were immediately rejected by the Respondent.

Complainant alleges'that the Respondent violated Sections 19(a) (1) and 
(6) of the Order by failing to consult on implementation of certain 
recommendations of the arbitrator concerning specific guidance to be 
followed in conducting future searches and by,failing to consult on the 
impact and implementation of the search of October 6, 1975, before con­
ducting the search. The union does not dispute management's right to 
make a decision to conduct a search.

Coi!5)lainant also alleges that the search of October 6, 1975, was conducted 
as reprisal for the union’s efforts in representing employees in the 
grievance which culminated in the arbitrator's award. Also, the vinion 
contends that the search was conducted in a manner so slipshod and lacka­
daisical and so foredoomed to failure as to demean the union and cause 
the employees to conclude that the union could not effectively represent 
them. It is also contended that Respondent's rejection of the claims for 
overtime had the effect of demeaning and denigrating the union.

It is the Respondent's position that: (1) the sole purpose of the search 
was a legitimate search for missing government handguns; (2) the manner 
in which such a search is conducted is a right reserved to management 
by Section 12(b)(5) of the Order; (3) there must be a clear showing of 
animus by the employer and that mere criticism of the manner in which 
such search is conducted will not supply the necessary animus; (U) the 
timing of the search in relation to the arbitrator's decision would not 
support a bad faith finding since Respondent had not lost the Castleberry 
case as there was no final decision on the appeal; and (5) Respondent 
was justified in rejecting the employees' overtime claims because until 
the FLRC rules otherwise such pay is not authorized by law. Respondent 
describes the search as a. security search and contends that Section 1l(b) 
of the Order expressly provides that the duty to bargain does not include 
matters with respect to an ^ency's internal security practices and that 
nothing could more clearly involve matters of internal security than the 
circumstances which gave rise to the October 6, 1975, searcho As to 
Complainant's position that Respondent had an obligation to bargain with 
it over the impact of the decision to conduct the search, Respondent con­
tends that Section 1l(b) not only makes internal security matters permis­
sive rather than a mandatory subject of bargaining but, more importantly. 
Section 1l(b) specifically limits bargaining on impact to those r^ituations 
where employees are adversely affected by a realignment of work forces 
or other technological change. As neither realignment nor technical
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change is involved, R<=̂ spondf=»nt- was not reo^iiired t-o negotiate on impact.
» Respondent contends that the arbitrator’s recommendations as 

to specific guidance for the handling of searches in the future did not 
f i n i s h  a basis for negotiations between the parties nor did they give 
rise to substantive union rights under the Order. In summary the Respon­
dent contends that Section 11(b) and 12(b)(5) of the Order render the 
subject matter of this complaint non-negotiable.

With respect to the allegation that Respondent failed to consult with 
the union subsequent to the arbitrator’s award, as the awaxd does not 
involve a change in working conditions or personnel policies and prac­
tices, Respondent was not required to notify the union.

As to the allegation that Respondent violated Section 19(a)(6) by fail­
ing to consult with the union d\iring the interval between making a 
decision to conduct a search and conducting the search of October S,
^975> I find that Respondent was not required to consult or to even 
notify the Union that it was about to undertake the October 6, 1976, 
search. Not only was internal security involved, but more importantly 
premature disclosure of the details of the search would have eroded or 
possibly destroyed the effectiveness of the search. Thus, I find that 
Respondent’s decision not to consult with the exclusive representative 
was responsive to an immediate eme r ^ n c y  and, therefore, not violative 
of Section 19(a)(6) of the Order. "3

As to the allegation that the October 6, 1975, search followed so closely 
on the heels of the arbitrator's decision as to constitute reprisal against 
the union for its efforts to represent the employees, in my view the timing 
of the search, standing alone, fails to support a finding that Respondent’s 
decision to conduct the search was for other than legitimate internal 
security considerations. In the absence of such evidence, I find that 
the decision to conduct the search on the October 6 date was not under­
taken as reprisal against the Union.

With regard to Complainant’s allegations that the manner in which the 
L-earch was conducted demeaned the union in the eyes of the employees there­
by causing the employees to conclude that the union could not effectively 
represent them, this is speculative. In the absence of a finding of anti- 
union animus or evidence in support of this allegation, there is no basis 
for this allegation. With respect to the rejection of the overtiree claims 
of 39 claimants, although there was an initial rejection, Respondent has 
taken steps to process the claims. There is no evidence that the initial 
rejection was motivated in order to demean the Union nor is ther evidence 
to conclude that the rejection constitutes a per se violation of Section 
'*9(a)(l) or (6). In light of the foregoing, particularly the Respondent's 
processing of the overtime claims, the matter is moot. The a:rbitrator’s 
recoiDmendation that the Respondent provide more specific guidance in the 
future for the handling of searches did not constitute a mandatory require­
ment to perform d particular act or to change a particular regulation in

2/  United States Dep-iident Schools European Area, A/SLI'-IR No. I38.

the handling of searches. I agree with Respondent’s argument that it 
was, at best, a gratuitous recommendation which was not related or re­
flected in the arbitrator’s award for overtime compensation. That 
recommendation does not give rise to substantive rigjits under the con­
tract or under the Order. Under the circumstances, there is no reason­
able basis for complaint based upon Respondent’s failure to abide by 

the arbitration award. 2u

Based on the above, there is no basis for a 19(a)(l)(6) complaint.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy on this office and the Respondent. 
A  statement of service shoiild accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention; Office of Federal 
Labor-Management Relations, U. S. Department of Labor, Washington, D. C. 
20216, not later than the close of business August 10, 1976.

Sincerely,

S E ^ O U R  X AL3HEE
Acting Regional Administrator
Labor-Management Services

Compare; Aberdeen Proving Ground. A/SLMR No. ^18.
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U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

W ASHINGTON

822

Mr. Stanley Q. Lyman 
National Vice President 
National Association of 

Government of Employees 
285 Dorchester Avenue 
Boston, Massachusetts 02127

Dear Mr. Lyman:

Re; General Services Administration 
Region 1, Boston, Massachusetts 
Case No. 31-10007(CA)

I have considered carefully your request for review, seeking reversal 
of the Acting Regional Administrator’s dismissal of the complaint in the 
above-named case, which alleges violations of Section 19(a)(1) and (3) of 
Executive Order 11A91, as amended.

In agreement with the Acting Regional Administrator, and based on his 
reasoning, I find that further proceedings in this matter are unwarranted 
inasmuch as the pre-complaint charge requirements set forth in Section 203.2 
of the Assistant Secretary’s Regulations were not considered to have been 
met.

Accordingly, your request for review, seeking reversal of the Acting 
Regional Administraror*s dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

U. S. DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR L A D O « -M ANAGEMENT RELATIONS 

NEW YORK REGIONAL OFFICE

Suite 3515 
1$15 Broadway 

New York, New York 100^6

September 17» 1976 In reply refer to Case No. 31-10007(CA)

Stanley Q. Lyman, National Vice President 
National Association of Government Employees 
285 Dorchester Avenue 
Boston, Massachusetts 02127

He: General Services Administration 
Region I

Lear Mr. I ^ a n :

The above-captioned case alleging a violation of Section 19 of Exe­
cutive Order lll;91> as amended, has been investigated and. considered 
caire fully.

It does not appeax that further proceedings are warranted inasmuch 
as no pre-complaint charge has been made pursuant to Section 203.2  
of the Regulations of the Assistant Secretary and a reasonable 
basis for the complaint has not been established.

By letter dated April I3, 197^, you advised Respondent of alleged 
illegal solicitation of signatures by a rival organization and re­
quested they institute measures to stop this alleged illegal solici­
tation of signatures. Yoiar letter cannot he construed as a charging 
letter in that you fail to charge the Respondent with any violation 
of the Order. Moreover, the last paragraph of this letter states 
”it is hoped that direct action on yo\ir part will avert a possible 
unfair labor practice charge being filed because of Mr. Conte*s 
action".

Respondent, on April I9, 1976,’answered this letter and detailed 
the steps taken to correct any illegal solicitation of signatures.
No further action was taken until you filed your complaint on 
June 1, 1976. Accordingly, you have failed to meet the requirements 
of Section 203*2 of the Regulations in that you did not charge the 
Respondent with a violation of the Executive Order prior to filing 
a complaint.

Your complaint alleges that the Respondent allowed AEGE to active­
ly solicit signatures during the employees* official time. By
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Stanley Q. Lyman, N at’l. Vice President 
National Assoc, of Govt. EmpIoycGa Case Ho. 31-10007(CA)

these actions, you conclude that the Respondent violated Section 
19(a)(1 ) and (3) of Executive Order llU91» as amended. You sub> 
mitted evidence in support of your complaint which indicated 
that an APGE representative approached individuals on April 19, 
1976 between 10;30AM and 2;30PM, withiji the JiX Federal Building 
lobby or the swing room to sign a petition. Further information 
was gathered that on April 9> 1976, an AFGE representative spoke 
with an employee allegedly at his work site and was conducted by 
the employee to several other floors so that he could obtain 
additionail signatures.

You have produced no evidence of Respondent *s knowledge of or in­
volvement in either of these alleged solicitation of signatures 
and, in fact, you have failed to allege any Activity involvement.

The Complainant bears the burden of proof at all stages of the 
proceeding regarding matters alleged in its complaint, Buies and 
Regulations of the Assistant Secretaiy, Section 203.6(6*7! For 
the reasons set forth above, I find that the NAGE has not sus­
tained its burden of proving Respondent Activity violated Sec­
tion 19(a)(1 ) and (3) of the Order. I am, therefore, dismissing 
the complaint in this matter.

Pursuant to Section 203-8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for re­
view with the Assistant Secretary and serving a copy upon this 
office and Respondent. A  statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received 
by the Assistant Secretary for Labor-ilanagement Relations, U.S. 
Department of Labor, ATT; Office of Federal Labor-Management 
Relations, Washington, D.C. 20216, not later than the close of 
business October U, 1976.

Sincerely yours,
•- • cr'X
/ ! ^  ;
MANUEL EBER
Acting Regional Administrator 
New York Region

12-22-76

U.S. d e p a r t m e n t  o f  l a b o r
O f f ic e  o f  t h e  As s is t a n t  S e c r e t a r y

WASHINGTON

Mr. Don Bsyd 
President, Local 3'2l 
American Federation of Governraent 

aaplo^'ees, AFIr-CIO 
212 North Park
Cape Girardeau, Missouri 63701

823

Re: Social Security Adolnlstratlon 
Cape Qlrardeau, Mlaaourl 
Case H6. 62-l*78lf(CA)

Dear Mr. Boydx

I have considered carefully your r e q ^ t  for review, 
Beelclng reversal of the Reclonal Administrator’ll dlsolcsal of 
the con5)lalnt In the above-named case, which allescs violations 
of Section 19(a)(1), (2), (5) and (6) of Executive Order 11**91» 
as alaended.

In accreement %rlth the Regional Adialnlstrator, and based 
on his reasoning, I find that a reasonable basis for the Instant 
complaint has not been established and, consequently, further 
proceedings in this matter are unwarranted.

Moreover, I find that your request for review falls to 
meet the regulrenents of Section 203.8(c) and 2C2.6(d) of the 
Assistant Secretary’s Regulations vhlch. In part, provide 
that: ”Hie request for review shall contain a cooplete statetaent 
setting forth facts and reasons upon which the request Is based." 
The Instant request for review does not contain such a coaplete 
stateoent.

Accordingly, your req.ucst for review, seeking reversal of 
the Regional Administrator’s dlsnlssal of the complaint. Is 
denied.

Sincerely,

- 2 - Bernard £. DcLury 
Assistant Cecretory of labor

Attachoent
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U. s. DEPARTMENT OF LABOR
I.ABOR MANAUEMENT SCHVICES ADMINISTRATION

911 WALNUT SThi £T -  ROOM 2200

816-374^131 OKlcfl of 
Th« Raglonai A am ln iitra to r

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

June 29, 1976

Mr. Gary Eason, District Manager 
Cape Girardeau District 
Social Security Administration 
339 Broadway
Cape Girardeau, Missouri 63701

Kansas City. Missouri C4106

^v.tNr:o,

Mr. Don Boyd, President 
American Federation of Government 

Employees, AFL-CIO, Local 3521 
212 North Park
Cape Girardeau, Missouri 63701 

Dear Messrs. Eason and Boyd;

Re: Social Security Administration 
Cape Girardeau District Office 

and
American Federation of Government 

Employees, Local 3521 
Case Number: 62-4784(CA)

The above-captioned case charging violations of Section 19, Executive 
Order 11491, as amended, has been Investigated and considered carefully.

Mr. Boyd's Complaint Against Agency (LMSA 61) alleged violations of 
Sections 19(a)(1), (2), (5) and (6) of the Executive Order by the Social 
Security Administration (SSA). He alleged three issues: (1) that super­
visor Ray Jones made *an unprovoked and unwarranted verbal attack upon 
Chief Union Steward Cletis Hanebrink before other employees in a December 3, 
1975 staff meeting, (2) that delay in negotiations of a collective 
bargaining agreement were caused by management "stalling", and (3) that 
petitions for employee signatures requesting a representation election 
for decertification of Local 3521 were posted on one or more bulletin 
boards during the period of contract negotiations with the knowledge and 
consent of management.

It does not appear that further proceedings are warranted in this matter 
for reasons as set forth in the follovzing paragraphs:

Issue No. 1 was improperly raised in the context of an unfair labor 
practice complaint since the unfair labor practice charged was 
filed after a grievance had been filed on the same issue, and 
Section 19(d) of the Order prevents consideration of an issue in 
both procedures. In his December 19, 1975 grievance Mr. Hanebrink 
sought as ."specific personal relief" a public apology from Mr. Jones

"for his rude and obnoxious behavior", suggesting the apology be' 
made "before the entire staff", as a consequence of alleged ridicule 
received. He accordingly coupled his proposed relief with the 
attack alleged, and is thus not entitled to multiple relief for the 

same incident.

Issues No. 2 and No. 3 are dismissed because a reasonable basis for 
these complaints has not been established as the result of a failure 
to bear the burden of proof, as required by Section 203.6 of the 
Assistant Secretary’s Rules and Regulations. There is no concrete 
evidence in the instant case that the delay in contract negotiations 
resulted from management "stalling"; neither is there similar 
evidence that management aided, assisted, abetted or approved the 
postings of the petitions for decertification election signatures, 
which were posted in a nonwork "break" area at times and by persons 
unknown to management.

In view of my action, I find it unnecessary to rule on the merits of 
Respondent’s Motion for Dismissal of the complaint in its totality.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respondent. 
A statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U.S. Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D.C. 20216 not later than the close of business
JxOy 19, 1976.

CULLEN P.'KEOUGH 
Regional Administrator for 
Labor-Management Services
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U.S. DEPAR iMEN r OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

Mr. Leo Woodward, President
American Federation of Government Employees
Local 2250, AFL-CIO
Veterans Administration Hospital
Muskogee, Oklahoma 74401

824

Re: Veterans Administration Hospital 
Muskogee, Oklahoma 
Case No. 63-6897 (GA)

Dear Mr. Woodward:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator's dismissal of the Application 
for Decision on Grievability or Arbitrability in the above-captioned 
ca se .

In agreement with the Regional Administra(tor, and based on 
his reasoning, I find that the Application herein was not filed timely 
pursuant to Section 205.2(a) of the Assistant Secretary's Regulations.

Accordingly, your request for review, seeking reversal of the 
Regional Administcator's dismissal of the Application for Decision on 
Grievability or Arbitrability  ̂ is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

•J. s. DEPARTMENT 'iF LABOR
ANAGEMENT SERVICES ADMINISTRATION

911 WALNUT STREET -  ROOM 2200

816-374'5131

August 25, 1976

Office of 
Tti« Regional Administrator

Kansas City, Missouri 64106

In reply refer to: 63-6897(GA) 
VA, Veterans Administration 
Hospital, Muskogee, OK/AFGE, 
AFL-CIO, LU 2250

,kiN7o,

L'fe

Mr. Leo Woodard, President 
American Federation of Government Employees 
AFL-CIO, Local Union 2250 
Veterans Administration Hospital 
Muskogee, Oklahoma 74401

Dear Mr. Woodard:

The above-captioned case, initiated by the filing of an Application for 
Decision on Grievability or Arbitrability under Section 6(a) (5) of 
Executive Order 11491, as amended, has been investigated and considered 
carefully.

It does not appear that further proceedings are warranted in as much as 
your application was untimely filed with this office.

In this regard, the record reveals that you filed a grievance with the 
Activity on September 17, 1975. By letter, dated October 30, 1975, 
you notified the Activity of the issues to be considered for arbitra­
tion, which had been requested, by letter dated October 16, 1975. The 
Activity by letter dated November 26, 1975, rejected your request for 
arbitration, stating the grievance was not grievable or arbitrable. This 
letter was designated as their final rejection in this matter. I might 
add, this letter also informed you that an appeal of their decision could 
be filed with the Assistant Secretary for Labor-Management Relations.

Your application was filed with this office *on July 22, 1976, which is 
about seven (7) months from the date of the final written rejection of 
your request for arbitration, which was issued on November 26, 1975.

Section 205.2(a) of the Assistant Secretary’s Rules and Regulations 
requires that an application must be filed with this office within sixty 
(60) days of a final rejection that is expressly designated as a final 
rejection.

I am, therefore, dismissing the application in this matter.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assis­
tant Secretary and serving a copy upon this office and the other parties.
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Mr. Leo Woodard

Such request must contain a complete statement setting forth the facts 
^ d  reasons upon which it is based and mustj be received by the Assistant 
Secretary for Labor-Management Relations, attention. Office of Federal 
Labor-Management Relations, U. S. Department of Labor, 200 Constitution 
Avenue, N. W., Washington, D. C. 20216, not later than the close of 
business September 9, 1976.

A statement of service should accompany the| request for review. 12-22-76

U.S. DEPAKTMENT OF LABOR
O f p ic b  o p  t h e  A s s is t a n t  S ijc k b t a r v

WASHINGTON, D.C. 20210
v l | i /

825

r  Q

CULLEN P. K E O U m
Regional Administrator
Labor-Management Services Administration

Mr. Leo W o o d w a r d
P r e s i d e n t ,  A m e r i c a n  F e d e r a t i o n  of 

G o v e r n m e n t  E m p l o y e e s  
Lo c a l  2250, A F L - C I O  
V e t e r a n s  A d m i n i s t r a t i o n  H o s p i t a l  
M u s k o g e e ,  O k l a h o m a  74401

R e : V e t e r a n s  A d m i n i s t r a t i o n  
H o s p i t a l ,  M u s k o g e e ,  O k l a h o m a  
Case No. 63-6896(GA)

Dear Mr. W o o d w a r d ;

I h ave c o n s i d e r e d  c a r e f u l l y  your r e q u e s t  for r e v i e w  
s e e k i n g  r e v e r s a l  of the R e g i o n a l  A d m i n i s t r a t o r ' s  d i s m i s s a l  of 
the A p p l i c a t i o n  for D e c i s i o n  on G r i e v a b i l i t y  or A r b i t r a b i l i t y  
in the a b o v e - c a p i t o n e d  case.

In a g r e e m e n t  w i t h  the R e g i o n a l  A d m i n i s t r a t o r ,  and b a s e d  
on his r e a s o n i n g ,  I find that the A p p l i c a t i o n  h e r e i n  was not filed 
tim e l y  p u r s u a n t  to S e c t i o n  205.2(a) of the A s s i s t a n t  S e c r e t a r y ' s  
R e g u l a t i o n s .

A c c o r d i n g l y ,  your r e q u e s t  for review, s e e k i n g  r e v e r s a l  of 
the R e g i o n a l  A d m i n i s t r a t o r ' s  d i s m i s s a l  of the A p p l i c a t i o n  for 
D e c i s i o n  on G r i e v a b i l i t y  or A r b i t r a b i l i t y , is d e nied.

S i n c e r e l y ,

B e r n a r d  E. D e L u r y  
A s s i s t a n t  S e c r e t a r y  of L a b o r

A t t a c h m e n t
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813^4-5131

August 26, 1976

Th* Raglonal AdmlnUlrator
Kansas City. Missouri 64106

tmior

In reply refer to: 63-6896(GA) 
VA, Veterans Administration 
Hospital, Muskogee, OK/AFGE, 
AFL-CIO, LU 2250

Mr. Leo Woodard, President 
American Federation of Government Employees 
AFL-CIO, Local Union 2250 
Veterans Administration Hospital 
Muskogee, Oklahoma 74401

Dear Mr. Woodard:

The above-captioned case, initiated by the filing of an Application for 
Decision on Grievability or Arbitrability under Section 6(a)(5) of 
Executive Order 11491, as amended, has been investigated and considered 
carefully.

It does not appear that further proceedings are warranted inasmuch as 
your application was untimely filed with this office.

In this regard, the record reveals that you filed a grievance with the 
Activity on August 29, 1975. By letter dated October 15, 1975, you 
requested that the matter be referred for arbitration. The Activity, 
by letter dated November 26, 1975, rejected your request for arbitration, 
stating the grievance was neither grievable or arbitrable. This letter 
was designated as the final rejection in this matter. It is noted that 
this letter also informed you that an appeal of their decision could be 
filed with the Assistant Secretary for Labor-Management Relations.

The Application was filed with the Dallas Area Administrator on July 22, 
1976, approximately seven (7) months from the date of the final written 
rejection of your request for arbitration (November 26, 1975).

Section 205.2(a) of the Assistant Secretary’s Rules and Regulations 
requires that an application must be filed within sixty (60) days of a 
final rejection that is expressly designated as a final rejection.

I am, therefore, dismissing the Application in this matter.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the otlier parties. A 
statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal

Labor-Management Relations, U. 
Avenue, N.W., Washington, D.C. 
business September 10, 1976.

S, Department of Labor, 200 Constitution 
20216, not la:ter'th^ the close of

THOMAS R. STOVER
Acting Regional Administrator
Labor-Man.agement Services
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O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y  
WASHINGyTON

U.S. DEPARTMExNT OF LABOR

12-23-76
826

Mr. Lee V. Langster 
Executive Vice President 
American Federation of 

Government Employees, 
Local 1395, AFL-CIO 
165 North Canal Street 
Chicago, Illinois 60606

Dear Mr. Langster:

Re: Social Security Administration 
Region V, Chicago, Illinois 
Case No. 50-13126(CA)

I have considered carefully your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint in the above­
captioned case, which alleges violations of Section 19(a)(1), (2) and (4) 
of Executive Order 11491,. as amended.

In agreement with the Regional Administrator, I find that the instant 
complaint is procedurally defective as it was filed more than 60 days from 
the date on which the final written decision on the charge was served on 
you. See Section 203.2(b)(2) of the Assistant Secretary's Regulations.
In this regard, it was noted particularly that although you now allege that 
you did not receive a final decision on the charge from the Respondent, you 
indicated on the face, of the complaint form that the Respondent's final de­
cision on the charge was served on you on November 22, 1975. The instant 
complaint subsequently was filed by you on February 25, 1976.

Under these circumstances, your request for review, seeking reversal of 
the Regional Administrator's dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

CHICAGO REGION

SOCIAL SECURITY ADMINISTRATION,
REGION V,
CHICAGO, ILLINOIS,

Respondent

and Case No.; 50-13126 (CA)

LOCAL 1395, AMERICAN FEDERATION 
OF GOVERNMENT EMPLOYEES (AFGE), AFL-CIO,

Complainant

The complaint in the above-captioned case was filed on February 25,
1976, in the Office of the Chicago Area Administrator. It alleges a 
violation of Section 19 (a) (l), (2), and [k) of Executive Order 11^91» 
as amended. The complaint has been investigated and carefully considered.
It does not appear that further proceedings are warranted, inasmuch as 
the complaint has not been timely filed pursuant to Sections 203.2 (b)
(2) and (3) of the Regulations of the Assistant Secretary. This Section 
requires that "if a written decision expressly designated as a final 
decision on the charge is served by the respondent on the charging party, 
that party may file a complaint immediately but in no event later than 
sixty (60) days from the date of such service." Further, the Regulations 
note that a complaint must be filed within nine (9) months of the occurrence 
of the alleged unfair labor practice or within sixty (60) days of the 
service of a respondent’s written final decision on the charging party, 
whichever is the shorter period of time."

It is alleged that the Respondent violated Sections 19 (a) (l), (2), 
and (if) of the Order by failing to consult and confer with the exclusive 
representative concerning certain matters contained in a Memorandum of 
Understanding having an effective date of August if, 1975.

Attachments to the complaint cite August 19, 1975, as the date of the 
commission of the unfair labor practice as it was the date the Regional 
Director of the Respondent allegedly implemented a part of a Memorandum 
of Understanding and rejected the other part despite efforts of the 
labor organization to consult, confer, or negotiate prior to implementation 
of any part of said memorandum. A November 17, 1976, memorandum of 
Respondent supplied by the Complainant and attached to the complaint 
indicates that attempts were made to meet with officers of the local union, 
however, these offers to meet were declined by the union. Additional 
information is supplied by way of reply to the charges. The memorandum is
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Titled "Subject: Intent to File Unfair Labor Practice Charge - your 
memorandum of September 19, 1975-" The first and last sentences of this 
memorandum read, respectively: "I have investigated the charges cited 
in your alleged \jnfair labor practice which we received on September 20,
1975"* "By issusLnce of this memorandum, I feel that management's attempts 
to resolve the charges informally are complete." The memorandum is signed 
by the Respondent’s Regional Representative.

I determine this November 17, 1975» memorandum in this matter to be 
final decision of the Respondent on the charge in this matter. Based 
upon the procedural requirements relating to timeliness, cited above, I 
find the complaint is untimely filed in that, given such a date, a filing 
of a complaint in the matter with the Chicago Area Office on February 25,
1976, is beyond the relevant sixty (60) day period I/.

I am therefore, dismissing the complaint in its entirety.

Having found the complaint to be untimely, I find it unnecessary 
to pass on the merits of the I9 (a) (l), (2), and (^) allegations.

Pursuant to Section 203.8 (c) of the Regulations of the Assistant 
Secretary the Complainant may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this Office and the 
Respondent. A statement of service should accompanjt the request for review.

Such request must contain » complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S.. Department of Labor, LMSA,
200 Constitution Avenue, N.W., Washington, D. C. 20216, not later than the 
close of business

Dated at Chicago, Illinois this

12-23-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

/ ' v r \

o'

Mr. Mark D. Roth 
A s s i s t a n t  C o u n s e l
A m e r i c a n  F e d e r a t i o n  of G o v e r n m e n t  

E m p l o y e e s  
1325 M a s s a c h u s e t t s  A v e nue, N. W. 
W a s h i n g t o n ,  D. C. 20005

Re:

827

D e p a r t m e n t  of D e f e n s e  
S m o k e y  H i l l  ANG B o m b  Range
S alina, K a n s a s ________________
Case No. 6 0 - 4 5 3 7

D e a r  Mr. Roth:

I h a v e  c o n s i d e r e d  c a r e f u l l y  yo u r  r e q u e s t  for review, 
s e e k i n g  r e v e r s a l  of the R e g i o n a l  A d m i n i s t r a t o r ' s  d i s m i s s a l  
of the c o m p l a i n t  in the a b o v e - n a m e d  case, w h i c h  a l leges 
v i o l a t i o n s  of S e c t i o n  1 9 ( a ) (1) and (6) of E x e c u t i v e  Order 
11491, as amended.

In a g r e e m e n t  w i t h  the R e g i o n a l  A d m i n i s t r a t o r ,  I find 
that a r e a s o n a b l e  basis for the i n s t a n t  c o m p l a i n t  has not been 
e s t a b l i s h e d  and, c o n s e q u e n t l y ,  f u r t h e r  p r o c e e d i n g s  in this 
m a t t e r  are u n w a r r a n t e d .  Thus, u n d e r  the p a r t i c u l a r  c i r cumstances 
herein, I find that the e v i d e n c e  was i n s u f f i c i e n t  to e stablish a 
r e a s o n a b l e  basis for the a l l e g a t i o n  that the R e s p o n d e n t ' s  conduct 
h e r e i n  was in d e r o g a t i o n  of its b a r g a i n i n g  o b l i g a t i o n s  under 
the Order.

A c c o r d i n g l y ,  your r e q u e s t  for review, s e e k i n g  rever s a l  of 
the R e g i o n a l  A d m i n i s t r a t o r ' s  d i s m i s s a l  of the complaint, is 
deni e d .

R. C. DeMarco, Regional Administrator 
U. S. Department of Labor 
Labor-Management Services Administration 
Federal Building, Room 1033B 
230 South Dearborn Street 
Chicago, Illinois 6o60h

S i n c e r e l y ,

B e r n a r d  E. D e L u r y  
A s s i s t a n t  S e c r e t a r y  of  Labor

Attachment: LMSA 1139> Service Sheet A t t a c h m e n t

1/ The complainant states on the face of the complaint filed with the 
Chicago Area Office that "...the final decision on the charge ^ a ^  
served on the party filing this complaint /on/ November 22, 1975 •"
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s. DEPARTMEN ‘ OF LABOR
LABOR .NAGEMENT SERVICES ADM IN ISTR A TIO N

911 W ALNUT STREET -  ROOM 2200

816-374^131

July 26, 1976

Office of 
T h t  R«9lonal Adminlitrator

Kansas City, Missouri 64106

In Reply Refer T o : 
60-i^537(CA)

Mr. George Treulieb, President 
American Federation of Government 
Employees, Local 232^
P. 0. Box 9257 - Building 6l 
Fort Riley, Kansas 66M+2

Dear Mr. TreulielD:

The above-captioned case alleging violations of Sections 19(a)(1) and (6) 
of Executive Order 11^^91? as amended, has been investigated and considered 
carefully.

It does not appear that further proceedings eure warranted inasmuch as a 
reasonable basis for the complaint has not been established. The allegations 
in the Complaint concern, among other things, the differing interpretations 
of the Memorandum of Understanding for Negotiation of Collective Bargaining 
Agreement (hereinafter "memo") which was signed by the parties on 
November I9, 1975 and was intended to serve as a guideline for upcoming 
negotiations. Paragraph 3d of the memo, the main area of dispute, concerns 
the amount of time to be given to the Union negotiators for contract 
negotiations. \J The Complainant (Union) contends that, pursuant to the 
memo, it has the option to switch negotiators at will, and that each employee 
who negotiates in behalf of the Union is entitled to kO hours of official 
time. The Activity takes the position that each negotiating ''slot" is 
entitled to up to Î-O hours of official time, regardless of the number of 
different employees who might fill that negotiating "slot" during negotiations. 
The Activity relies upon the wording and intent of Section 20 of the Order 2/ 
and cites Philadelphia Naval Shipyard, (FLRC 72A-16, Report No. 36) which.

"y "d. Negotiations will be on the clock to the extent each negotiating 
member of the Union team wi3J. be allowed a maximum of forty (^O) hours of 
official time spent in negotiating during regular working hours for the 
purpose of negotiating a collective bargaining agreement."

^  The pertinent section reads as follows:

"Employees who represent a recognized labor organization shall not be 
on official time when negotiating an agreement. . . , except to the extent 
that the negotiating parties agree to other arrangements which may provide 
that the agency will either authorize official time for up to UO hours or 
authorize up to one-half the time spent in negotiations during the regular 
working hours, for a reasonable number of employees, which number normally 
shall not exceed the number of management representatives." (emphasis added)

it claims, makes the union interpretation untenable under the provisions of 
the Order. That decision is an in-depth study of the purpose and limitations 
of official time for negotiations. The opinion covers the history of, and 
reasons for, the enactment of Section 20, and as such, addresses the issue of 
official time raised in the instant complaint.

Thus, although the issue in the Philadelphia Naval Shipyard involved the 
rearranging of work shifts for employees serving as union negotiators, the 
entire thrust of this decision was aimed at the reasonableness of the union’s 
proposal. In this regard, in reaching a decision, the Council relied upon 
its Report and Recommendations on the Amendment of Executive Order IIU9I,
(June 1971) under Official Time:

"Upon consideratior; of all factors, we have concluded that the program 
will benefit by modifying present policy so as to permit the negotiating 
parties, when circumstances warrant, to agree to a reasonable amount of 
official time for employees who represent the union in negotiations during 
regular working hours. This change will enlarge the scope of negotiations 
and promote responsible collective bargaining. However, we believe it is 
essential that the amount of such official time authorized, while adequate 
to avoid undue hardship or delay in negotiations, should be expressly 
limited so as to maintain a reasonable policy with respect to union 
self-support and an incentive to economical and businesslike barp;aining 
practicesT" (Emphasis added)

In that decision, the Council noted that the Union^s proposals, if approved, 
would be that negotiations could go on indefinitely with the union negotiators 
at all times receiving their normal pay from the agency, an action 
" . . .  clearly inconsistent . . . .  with the intent of Section 20 . . ."
In the instant case, the union’s interpretation of the memo could create the 
same possible result; that is, one employee would negotiate for UO hours on 
official time and then be replaced by a new employee, who would be entitled 
to another ^0 hours of official time. With the substantial niimber of unit 
employees involved, the potential for creating such an unreasonable situation 
is obvious.

In consideration of the wording and intent of Section 20, and the facts and 
the decision in the Philadelphia Naval Shipyard case, as discussed above,
I conclude that the interpretation of the memo by the Activity is the only 
possible interpretation consistent with the Order. Accordingly, I find no 
merit to the Complainant’s allegation that the Activities interpretation 
of the subject memo constituted a violation of Section 19(a)(6).

The second incident alleged by the Complainant as evidence of the bad faith of 
the Activity occurred when Jack Carlton, Chief Management Representative, at 
the first negotiation session on November 19, 1975, suggested that negotiations 
be postponed until after the first of the year. The reason for this suggestion, 
as understood, and cited by the union in its pre-complaint charge letter, was 
that there were rumors that the Civilian Personnel Office might be moved 
from Forbes to McConn€ll Air Force Base. The union, according to the 
Management's minutes of the November 19 meeting, had heard these rumors but
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stated that they did not wish to delay negotiations. There is no evidence 
in the case file to indicate that the Activity insisted on delaying or 
further postponing negotiations. The Motion to Dismiss states that 
Management "did not insist on its request but continued the dialogue into 
other areas. Later, after Complainant had walked out of the initial 
session. Respondent repeatedly offered to resume negotiations.” Complainant 
does not deny these facts as they are set forth by Majiagement, nor even 
address them in its reply to the Motion to Dismiss. Evidence in the file 
reveals that rather than cause any delays. Management, on at least two 
different occasions (November 2k and December 11) offered to resume the 
negotiations. From the above, it is clear that there has been no evidence 
presented to support a finding that the Activity engaged in any conduct 
warranting a finding of bad faith bargaining and, therefore, I find no merit 
to this aspect of the^complaint.

The last statement cited in the Complaint as evidence of bad faith concerned 
Carlton's statement that he {Carlton) was going to negotiate Management's 
version of the contract. In view of the fact that the union apparently 
walked out of the negotiations subsequent to this statement, and no further 
negotiations took place through no fault of the Management, I cannot conclude 
that this initial declaration, standing by itself, can be labeled an unfair 
labor practice. The file contains no indication that the Activity refused 
to consider any proposal set forth by the union, or refused, at any t m e ,  to 
bargain with the union. From the evidence submitted, it is clear that the 
Activity has at no time insisted on negotiating its version of a contract, as 
alleged in the Complaint and I find no merit to this allegation.

In view of all of the above, I am dismissing the complaint in its entirety.

Pursuant to Section 203.8 of the Regulations of the Assistant Secretary, you 
may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A statement 
of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secretary 
for Labor-Management Relations, Attention: Office of Federal Labor-Management 
Relations, U. S, Department of Labor, 200 Constitution Avenue, N. W., 
Washington, D. C. 20216, no later than close of business August 10, 1976.

- 3 -

Culleiyi*. Keough
Regional Administrator
for Labor-Management Services

O f fic e  o f  t h e  A s s ist a n t  SBCRBTAav 
W A SH IN G T O N
12-23-76

U.S. DEPARTMENT OF LABOR

828

Mr. B.E. Martin
Regional Director
Bureau of Reclamation
Mid-Pacific Regional Office
2800 Cottage Way
Sacramento, California 95825

Re: Department of Interior
U.S. Bureau of Reclamation 
Mid-Pacific Regional Office 
Case No. 70-5111(GA)

Dear Mr. Martin:

I have considered carefully your request for review seeking reversal 
of the Regional Administrator’s Report and Findings on Application for 
Decision on Grievability or Arbitrability in the instant case.

In your request for review, you contend that the Regional Administrator 
erred in finding grievable and arbitrable questions related to the impact 
on unit employees of management’s decision to create a new position descrip­
tion. The Applicant, International Brotherhood of Electrical Workers, Local 
1245, AFL-CIO (IBEW), filed a grievance alleging that the establishment of 
the position of Electronics Technician (GS-11) by the Activity was improper 
as the duties of such technicians are substantially similar to those employees 
encompassed by the Applicant’s unit (a unit limited to Wage Grade employees).

In reaching his decision, the Regional Administrator found that the 
matter involved herein is grievable and arbitrable as the Preamble to the 
parties* agreement sets forth the Applicant’s "jurisdiction" and, pursuant 
to Article V, Section 2, the parties have been unable to reach agreement 
on the jurisdictional placement of the position. He concluded that negoti­
ations are not barred by the Order with respect to the impact and implemen­
tation of a decision which is otherwise non-negotiable under Section 12(b) 
of the Order and, therefore, the matter herein is grievable and arbitrable 
under the parties’ agreement.

Under all of the circumstances, I find that the instant matter is not 
one that is subject to the parties* negotiated grievance procedure. Thus, 
in my view, the Regional Admininstator erred in equating the right to nego­
tiate under the Order with the right to grieve or arbitrate the matter in­
volved herein. There is no basis in the parties* agreement for finding that
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- 2 - UNITED STATES DEPARTMENT OF LABOR 
LABOR-MANAGEMENT SERVICES ADMINISTRATION 

SAN FRANCISCO REGION

a contractual right to grieve exists over the impact of management's decision 
to create a new position description (i.e.. Electronics Technician GS-11).
In this regard, it was noted that the agreement does cover grievances, 
mediation and arbitration with respect to certain procedures. However, 
nowhere is the specific question of new classifications covered by the 
agreement. Nor does it speak of grieving over the impact of decisions 
of management in this regard. In my opinion, absent a provision in the 
parties* agreement, any right the Applicant may have to negotiate over impact 

arises from Executive Order 11491, as amended, and can be raised with the 
Assistant Secretary under the prescribed unfarir labor practice procedures.
See, in this connection. Section 205.13 of the Assistant Secretary’s 
Regulations which provides, in pertinent part, that an applicant who has 
received a final decision on his application in the form of " . . .  a deci­
sion by the Assistant Secretary . . . finding that the matter covered by 
the application is not subject to the grievance procedure in an existing 
agreement . . . may file a complaint alleging an unfair labor practice under 
Section 19 of the Order which is based on the same factual situation which 
gave rise to the grievance covered by the application."

Based on the foregoing, I find that the subject grievance is not griev- 
able or arbitrable under the parties* negotiated agreement. Accordingly, 
your request for review, seeking reversal of the Assistant Regional Director's 
Report and Findings on Application for Decision on Grievability or Arbitrability, 
is granted, and the Application herein is hereby dismissed.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

U. S. BUREAU OF RECLAMATION 
MID PACIFIC REGION

-ACTIVITY

-AND-

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 1245 

____________"APPLICANT

CASE NO. 70-5111

REPORT AND FINDINGS

ON

APPLICATION FOR DECISION ON GRIEVABILITY OR ARBITRABILITY

Upon application for decision on grievability or arbitrability duly filed under 
Section 6(a)(5) of Executive Order 11491, as amended, an investigation of the 
matter has been conducted by the Area Administrator.

Under all of the circumstances, including the positions of the parties and the 
facts revealed by the investigation,, the undersigned finds and concludes as 
follows:

On January 9, 1976, the International Brotherhood of Electrical Workers, Local 
1245, herein called the Applicant, filed an application for n decision on the 
grievability and arbitrability of a grievance filed under the negotiated griev­
ance and arbitration procedure of an existing negotiated agreement, concerning 
an alleged unilateral assignment of bargaining unit work to non-bargaining unit 
employees by the Bureau of Reclamation, Mid-Pacific Region, herein called the 
Activity.

The Applicant is the exclusive representative of the hourly employees of the 
Activity, who are not subject to Part 511, Title 5 of the U. S. Code and who 
are employed within the administrative jurisdiction of the Activity north of 
Santa Barbara County and the Tehachapi Mountains except for those employees 
on the Klamath and Lahontan Basin Projects. The Applicant and Activity are 
parties to a negotiated agreement which consists of a basic agreement and 
three supplementary agreements last signed on February 11, 1975, which were 
in effect at all times material herein.

On June 6, 1975, a new position description for an electronics technician 
GS-11 was officially issued. On September 30, 1975, the Applicant filed a 
grievance on the matter in accordance with the negotiated grievance proce­
dure, contending that the work encompassed by the new position description 
" . . .  falls properly within the Communication and Instrument Mechanic 
definition . . a unit position.
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On the same date, the Applicant infoxnned the Regional Director of the Activity 
that a work jurisdiction dispute existed pursuant to Article V, Section 2 of 
the negotiated agreement, which states that:

It is agreed that the trade jurisdictional boundaries that are now 
established by custom, practice and tradition, or jurisdictional 
awards or decisions, will remain in force. Jurisdictional boundary 
disputes will be settled by Bureau and Union jointly. Whenever new 
pieces of work develop, these shall be allotted according to existing 
jurisdictional awards, custom, practice or tradition. Nothing here 
shall restrict Bureau from assigning new work, not covered by juris­
dictional awards or decision, to employees who, in Bureau’s judgment, 
are best qualified to perform the work until an agreement can be 
reached by the Union and Bureau. The Bureau agrees to alter its 
decision thereafter to conform with such agreement as soon as quali­
fied replacement can be made.

It is also agreed that the Union shall notify the Regional Director 
of existing jurisdictional agreements or disagreements which affect 
the assignment of work on the project and of those agreements or 
awards which are reached as a result of settlement of disputes.

The Activity on October 10, 1975, replied and asserted that Article I, Section 
4 of the negotiated agreement empowered management " . . .  to determine the 
kinds of personnel by which operations are to be conducted . . and rejected 
the Applicant’s demand that the work in question be assigned to unit employees. 
Article I, Section 4 of the negotiated agreement states that:

It is further recognized that management officials retain the right 
and obligation, in accordance with applicable laws and regulations, 
to direct employees of the bureau or office involved; hire, promote, 
demote, transfer, assign, and retain employees in positions within 
the bureau or office, and to suspend or discharge employees for pro­
per cause; relieve employees from duties because of lack of work or 
for other legitimate reasons; maintain the efficiency of the govern­
ment operations entrusted to them, and determine the methods, means, 
and numbers and kinds of personnel by which such operations are to 
be conducted.

On October 21, 1975, the Applicant requested a meeting with the Activity for 
the purpose of selecting an arbitrator which the Activity rejected on Novem­
ber 28, 1975, citing the above noted Article I, Section 4 of the negotiated , 
agreement and Sections 11(b) and 12(b) of Executive Order 11491, as amended.—
Following^tMs_xel_ec_tion._ the subiect Application was filed.____________________
IJ Section 11(b) of the Order states in pertinent part that: . the obli­
gation to meet and confer does not include matters with respect to the mission 
of an agency; its budget; its organization; the number of employees; and the num­
bers, types, and grades of positions or employees assigned to an organizational 
unit, work project or tour of duty; the technology of performing its work; or 
its internal security practices. JThis does not preclude the parties from nego­
tiating agreements providing appropriate arrangements for employees adversely 
affected by the impact of realignment of work forces or technological change."

- 2 -

The Applicant contends that the unilateral assignment of bargaining unit work 
to non-bargaining unit employees by the Activity is arbitrable under Sections 
11(b) and 13(b) —  of the Order, as well as under Article VI, Sections 1 and 2 
of the negotiated agreement (Article VI is entitled "Grievances") which state, 

in pertinent part:

The purpose of this Article is to establish a mutually satisfactory 
method for the settlement of employee grievances and Union protests 
over management actions in the interpretation and/or application of 
the General Labor Agreement or regulations, policies, and laws affecting 

the employees.

Matters appropriate for consideration under this procedure include: 

a. Pay Administration

e. Implementation of personnel policies and labor-management agreements.

Matters excluded from consideration under this procedure because of 
prescribed regulatory appeal procedures are:

a. Position classification appeals.

Alternatively, the Applicant argues that the alleged reassignment of the work 
in question, even if non-negotiable in its.elf, is negotiable with respect to 
the impact of such assignment of work on unit employees inasmuch as this assign­
ment resulted from technological change. The Applicant asserts that the alleged 
failure of the Activity to consult with the Applicant on the matter prior to the
assignment of the work is therefore arbitrable.__________________________________
Footnote JL/ continued:

Section 12(b) of the Order, which is copied* in Article I, Section 4 of the nego­
tiated agreement, states in regards to negotiated agreements between agencies 
and labor organizations: " . . .  management officials of the agency retain the 
right, in accordance with applicable laws and regulations - (1) to direct employ­
ees of the agency; (2) to hire, promote, transfer, assign, and retain employees 
in positions within the agency, and to suspend, demote, discharge, or take other 
disciplinary action against employees; (3) to reliev<» employees from duties 
because of lack of work or for other legitimate reasons; (4) to maintain the effi­
ciency of the Government operations entrusted to them; (5) to determine the method 
means, and personnel by which such operations are to be conducted^ and (6) to take 
whatever actions may be necessary to carry out the mission of the agency in situ­
ations of emergency; . . *"

2̂ / The applicant refers to Section 13(b) of the Order in its form prior to the 
recent amendments to the Order. Before these amendments. Section 13(b) read:
"A negotiated procedure may provide for the arbitration of grievances over the 
interpretation or application of the agreement, but not over any other matters. 
Arbitration may be invoked only by the agency or the exclusive representative. 
Either party may file exceptions to an arbitrator's award with the Council, under 
regulations prescribed by the Council."

-3-
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In this regard, the Applicant contends that Article V, Section 2 of the agree­
ment, which deals with trade jurisdictional boundaries, provides a mechanism 
by which, at the very least, appropriate arrangments may be established for 
employees adversely affected by the impact of work realignment and technological 
change. The Applicant proposes that an arbitrator could decide whether or not 
the work in question was bargaining unit work, as well as whether or not the 
Activity failed to consult on the matter.

The Activity argues that the assignment of work is an absolute management 
right under Section 12(b)(5) of the Order. Further, the Activity interprets 
Section 11(b) of the Order to mean that the parties may elect to negotiate 
arrangements for employees adversely affected by the impact of realignment of 
work forces or technological change, and not that the exclusive representative 
is entitled to arbitrate a dispute concerning the situation.

The Activity, in addition, views the grievance as a position classification 
appeal and asserts that position classification appeals are expressly excluded 
from the negotiated grievance and arbitration procedures.

The Activity also raises a number of issues that involve the merits of the mat­
ter, including that the Applicant was adequately consulted on the matter and 
that unit employees have not been adversely affected by the assignment of work 
in question.

In this latter regard, the Applicant contends that questions concerning whether 
there were consultations occurring prior to the new work assignment and whether 
consideration was given to the impact of this decision on unit employees should 
only be decided by an arbitrator.

The facts of this case are not in dispute. There are two primary issues to be 
resolved. The first issue is whether or not the work assignment itself is a 
right reserved for management under Section 12(b) of the Order, and thus not 
subject to the negotiated grievance and arbitration procedures. The second 
issue is whether or not the impact of the work assignment is grievable and 
arbitrable under Sections 11(b) and 13 of the Order, and under Artic'r. V, Sec­
tion 2, and Article VI, Sections 1 and 2 of the negotiated agreement.

The Federal Labor Relations Councxx ruled in its decision in Tidewater Virginia 
Federal Employees Metal Trades Council, FLRC No. 71A-56, that a union proposal 
which would place a limitation on the right of the activity to assign work was 
incompatible with Section 12(b)(5) of the Order, and, therefore, non-negotiable. 
The CoundLl also made it clear that contract language and bargaining history can 
not alter the express language and intent of the Order. Thus, it is concluded 
that with respect to the first issue, the decision to assign the work at issue 
is a right reserved to management under Section 12(b)(5) of the Executive Order, 
and therefore, is not grievable or arbitrable.

However, the Council was careful to note in Tidewater Virginia Federal Employees 
Metal Trades Council, supra, that this decision was not intended to nullify its 
decision in Veterans Administration Research Hospital, Chicago, Illinois, FLRC 
No. 71A-31, wherein the Council ruled that the reservation of the Activity’s 
authority with regard to Section 12(b)(2) of the Order did not " . . .  bar 
negotiations of procedures, to the extent consonant with law and regulations, 
which management will observe in reaching the decision or taking the action 
involved, provided that such procedures do not have the effect of negating 
the authority reserved".'* Thus, negotiations are not barred by the Order with
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;cespect to the impact and implementation of a decision which is otherwise non- 
negotiable under Section 12(b) of the Order.

The Applicant asserts that agency actions which have an adverse impact on employ­
ees due to realignment of work forces and technological change are made arbitra­
ble by the last sentence of Section 11(b) of the Order.

Conversely, the Activity contends that 11(b) of the Order means that the parties 
may elect to negotiate arrangements for employees adversely affected by the im­
pact of realignment of work forces or technological change.

Disposition of the instant Application, the undersigned concludes, can be made 
on the basis of the analysis set forth below.

Initially, it is noted that the representation jurisdiction of the Applicant at 
the facility involved herein is set forth in the unit description as found in 
the Preamble of the basic agreement.

There is a dispute between the parties as to whether these jursidictional bound­
aries of Applicant have been violated by the issuance of a new position descrip­
tion for an electronics technician GS-11 and whether such action has adversely 
affected unit employees.

Article V, Section 2 of the negotiated agreement provides, in part, that the 
Activity may fill a new position not covered by a jurisdictional award or deci­
sion with the best qualified candidates until an agreement between the parties 
can be reached as to the jurisdictional placement of the position. However, the 
parties have been unable to reach agreement on the jurisdictional placement of 
the position.

Moreover, Applicant has protested the Activity’s action in the interpretation 
and/or application of the negotiated agreement (i.e.; the PreambZ .j setting 
forth the unit description and Article V, Section 2 setting forth the proce­
dures to be followed in a jurisdictional dispute) and has grieved under Arti­
cle VI, Section 1 and 2 of the agreement.

There is no evidence or contention that the matters set forth in Article VI, 
Section 2 as being appropriate or inappropriate for consideration under that 
Article are exclusive rather than merely illustrative.

It is concluded, accordingly, that the issue as to the impact on unit employees 
of the issuance of the position description for an electronics technician GS-11 
arises under the negotiated agreement and is subject to resolution through the 
negotiated grievance/arbitration procedures.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of this action by filing a request for re­
view with the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U. S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, D. C. 20210. A copy of the request 
for review must be served on the undersigned Regional Administrator as well 
as the other party. A statement of service should accompany the request for 
review. The request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant Sec­
retary not later than the close of business on June 28, 1976.

-5-
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Pursuant to Section 205.12 of the Assistant Secretary’s Regulations, if a re­
quest for review, or a request for extension of time in which to file a re­
quest for review, is not filed, the parties shall notify the Regional Adminis­
trator for Labor-Management Services Administration, U. S, Department of Labor, 
in writing, within 20 days from the date of this decision as to what steps have 
been taken to comply herewith.

12-27-76

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y

WASHINGTON

829

LABOR-MANAGEMENT SERVICES ADMINISTRATION

GORDON M. BYRHOLDT 
Regional Administrator 
San Francisco Region 
Room 9061 Federal Building 
450 Golden Gate Avenue 
San Francisco, CA 94102

Dated: June 11, 1976

Mr. Stephen E. Young 
Vice President, National 

Border Patrol Council 
American Federation of

Government Employees, AFL-CIO 
6600 N.I.H. 35 Lot 22 
Laredo, Texas 78041

Re: Department of Justice
Immigration and Naturalization 

Service, Southwest Regional 
Office 

Case No. 63-6302(CA)

Dear Mr. Young:

I have considered carefully your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint in the above- 
named case, which alleges violations of Section 19(a)(1) and (6) of 
Executive Order 11491, as amended.

In agreement with the Regional Administrator, and based on his reason­
ing, I find that a reasonable basis for the complaint has not been estab­
lished.

Accordingly, your request for review, seeking reversal of the Regional 
Administrator’s dismissal of the complaint, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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911 w a l n u t  STRCET -  «00 f/»  2200

816-374^131

A\igust 11, 1976

OfUco of 
Th« RiBlonal AdmlnUlr»tor

K aruuC ity . Misiouri G41(H>

In reply refer to: 63-6302(CA)^^ 
Justice/Immigration and Q '
Naturalization Service, SW '•/.
Regional Office/National B o r d e r ^  ' O ^  
Patrol Council of the AFGE

Mr. Stephen E. Young 
Vice President
National Border Patrol Council 
6600 Nor^h IK 35, Lot 22 
Laredo, Texas T80U0

Dear Mr. Young:

The ahove-captioned case alleging violations of Section 19 (a) (l) and (6) 
of Executive Order IIU9I, as amended, has been investigated and considered 
carefully.

It does not appear that further proceedings are warranted inasmuch as 
reasonable basis for the complaint has not been established. Section 

203.6(e) of the Regulations of the Assistant Secretary places the burden 
of proof at all stages of the proceeding upon the Complainant. Although you 
were afforded additional opportunity to submit evidence in support of the 
Jillegations, none has been received.

in this regard, the investigation into this matter disclosed that management 
vas not in violation of Sections 19 (a) (l) and (6) of the Order in laterally 
transferring Gerald Shaffer from Anti-Smuggling Officer to Intelligence Officer 
since a history of past practice of such transfers has been established. There 
is no evidence that the union has filed- any charges on such transfers prior to 
this complaint and you have offered no evidence to refute management's supported 
evidence of past practice of utilizing the management-need provision of the 
negotiated Promotion and Reassignment Plan to effect the lateral transfer of 
employees to noncompetitive positions. Furthermore, as cited in decisions of the 
Assistant Secretary no $28/1 and no. 62kf2 "... alleged violations of a. negotiated

. c.
yjT. Stephen E. Young

agreement which concern differing and arguable interpretations of such 
agreement, as distinguished from alleged actions which would constitute 
clear, unilateral breaches of the agreement, are not deemed to be violative 
of the Order."

In those circumstances, it has been found that your remedy for such matters 
lies within the grievance machinery of the negotiated agreement, rather than 
through the unfair labor practice procedures. Accordingly, in my view, the 
issue involves essentially a differing interpretation of the negotiated 
agreement, and management's conduct did not constitute a clear, unilateral 
breach of that agreement.

Based upon all the foregoing, I hereby dismiss the complaint in this 
matter in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A 
statement of service should accdmpany the request for review.

Such request must contain a complete statement setting forth the facts 
'and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S. Department of Labor, 
Attention: Office of Federal Labor-Management Relations, 200 Constitution 
Avenue, N. W . , Washington, D. C. 20216, not later than close of business 
August 26, 1976.

Sincerely,

CULLEN P. KEOUGii y*'
Regional Administrator 
Labor-Management Services Administration

^/ General Services Administration, Region 5, Public Buildings Service, Chicago 
Field Offices and Local 739, National Federation of Federal Employees

2/ Department of the Army, Watervliet Arsenal, Watervliet, New York and American 
Federation of Government Employees, AFL-CIO, Local Union 2352
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U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y

WASHINGTON

Mr. Albert B. Fife 
1834 S. Broadmoor Ave. 
West Covina, California

830

1976

Mr. Albert Fife
1834 S. Broadmoor
West Covina, California 91790

Dear Mr. Fife:

Res FEMTC, Long Beach and 
Albert Fife 
Case No. 72-6430(C0)

Re: Federal Employees Metal 
Trades Council 

Long Beach, Calif.
Case No. 72-6430(CO)

Dear Mr. Fife:

This is in connection with your request for review seeking reversal of 
the Regional Administrator's dismissal of your complaint in the above-named 
case.

I find that your request for review is procedurally defective because 
it was filed untimely. Thus, the Regional Administrator issued his decision 
in the instant case on December 6, 1976. As you were advised therein, a re­
quest for review of that decision had to be received by the Assistant Secretary 
no later than the close of business on December 16, 1976. Your request for 
review postmarked on December 17, 1976, was received by the Assistant Secretary 
subsequent to that date.

Accordingly, since your request for review was filed untimely the merits 
of the subject caseJiave not been considered, and your request for review, 
seeking reversal of the Regional Administrator’s dismissal of the complaint, 
is denied.

Sincerely,

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been Investigated and 
considered carefully.

It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the complaint has not been established. 
Concerning the allegation of 19(b)(1), the evidence presented 
does not support a finding that Respondent Union failed to 
fairly and adequately represent you In your grievance. Thus, it Is 
noted that Respondent Union afforded you representation at each 
stage of the grievance procedure. Including an arbitration 
hearing. Further, It Is clear that at no time prior to February, 
1976, did you raise the Issue of regaining the one hour of 
annual leave, and that when you did raise It, Respondent Union 
advised that It would be an untimely and unsupportable grievance.

In this regard, no evidence was presented that the conduct of 
the Respondent Union toward you was arbitrary, discriminatory, or 
in bad faith.

Concerning your allegations of 19(b)(2) and (6), no evidence was 
presented that Respondent Union attempted to Induce agency manage­
ment to coerce you in the exercise of your rights under the Order 
or that Respondent Union refused to negotiate \/ltb agency manage­
ment as required by the Order. I am therefore dismissing the 
complaint In its entirety.

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Pursuant to Section 203.6(d) o£ the Reji^lations of the Assistant 
Secretary, you may appeal this action by filing a request for 
review with the Assistant Secretary and serving a copy upon this 
office and the Activity* A statement of service should accompany 
the request for review*
Such request must contain a conq>lete statement setting forth the 
facts and reasons upon which It Is based, and must be received 
by the Assistant Secretary for Labor-Management Relations, Attention! 
Office of Federal Labor-Management Relations, U* S. Department of 
Labor, 200 Constitution Avenue, N.W., Washington, D* C. 20210, not 
later than the close of business on Decembei IB, 1976*
Sincerely,

Gordon M. Byrholdt 
Regional Administrator 
Labor-Management Services

1-3-77

U.S. DEPARTMliNT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

831

Mr. Lem R. Bridges
Regional Administrator, LMSA
U.S. Department of Labor
1371 Peachtree St., N.E. - Rm. 300
Atlanta, Georgia 30309

Re: U.S. Customs Service 
Region IV 
Miami, Florida 
Case No. 42-3380(CA)

Dear Mr^ Bridges:

The unfair labor parctice complaint in the instant case, filed by the 
National Treasury Employees Union (NTEU), alleges that the Respondent Ac­
tivity failed to consult and confer concerning the institution of a new 
passenger inspection procedure on incoming cruise ships in violation of 
Section 19(a)(1) and (6) of Executive Order 11491, as amended.

In my view, the complaint raises several questions which warrant fur­
ther consideration and investigation before an appropriate disposition can be 
made. Thus, it appears that meetings were held between the Respondent Ac­
tivity and the NTEU prior to the effectuation of the new procedure. It is 
unclear, however, when these meetings were held, who was present, and the 
extent to which the new procedure was discussed. Similarly, if the NTEU 
was given notification of the impending change, it is uncertain as to whether 
or not the NTEU was -afforded the opportunity to request bargaining over the 
impact and/or implementation of such change. Further, it is unclear as to 
how employees were adversely affected by the change in procedure.

Under these circumstances, I am hereby remanding the subject case to 
you for further consideration and investigation of the matters noted above 
and for appropriate action thereafter.

- 2 -

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

671



U. s. DEPARTMENT OP LABOR 
L a b o r - M a n a g e m e n t  SniiviCES Administration1371 ri ACHT-KKK Six; hT, N. F.. — Room 333

Case llo. U2-338o(CA) -  2  -

Avc-ast 25, 1976

Mr. Vincent L. Connery 
ITational President 
ITational Treasiiry SmiDloyeos Union 
1730 X  Street, K.V/. - Suite 1101 
V:ashing:ton, D. C. 20006

A ii.anta, G j.orcia

p ibyj

He: Region IV, IJ. S. Customs Service
Miani, Florida —  Case No. I*2-33^0(CA)

Dear Kr. Connery:

The above captioned case alle^in£; violation of Section 19(3-) of Execu­
tive Order 11l;91, as amended, has ‘been investi^jated and considered 
carefully. It does not appear that further proceedings arc warrniited 
inasmuch as a reasona^ble basis for the complaint has not been established.

Investigation discloses that sometime in November, 197?» a new procedure 
vas implemented at Port Everglades, Florida, vhereby customs inspection 
teams ba^^an going aboard cru.ise ships to perform customs procedures in­
cluding the questioning of passengers concerning purchases and calcula,- 
tion of duty. During these inspection procedvxes the inspectors deter­
mine if further or "secondozy” examinations v:ill be conducted after the 
passengers leave ship. This nev procedure differs from the old system 
in that previously passengers were released ashore to claim bagga-gc and 
present their declarations to an inspector in the^ customs area.

You allege that the procedure was instituted without conferring or con- 
su.lting with the exclusive representative in violation of Sections 19(a)( 1 ) (6).
P.espcnient has raised an issue concerning the right of the National Presi­
dent to raise matters under the contract betv/een Respondent and National 
Customs Service Association, i /  The contract in Article II provides as 
follows;

3. The Association agrees that the National 
Vice President, Region IV of the Association 
or his designee has full and final authority’- 
to act for the Association in all matters 
which may arise under this agreement.

j y  IJTEU is exclusive representative by virtue of Amendment of Certifi­
cation in Case No. U2-2983(AC) vjhich changed the designation of the 
exclusive representative from National Customs Service Association.

Respondent argues that inspection procedures at Port Everglades involve 
matters encompassed in Article II which have not been raised by the 
National Vice President of Region IV. Por this reason the complaint, 
according to Respondent, should be dismissed as non-actionable. Respon­
dent has not addressed the merits of the complaint.

The language ’’matters which may arise under this agreement” is clear.
The agrec.ar^nt malces no reference to matters arising, under Section 19 
or any other portion of the Order. Raising an allegation of violation 
of Section 19 is not raising a contract matter. Respondent’s position 
that the National President may not file is groundless, and therefore 
is not a basis for dismissal of the complaint.

\7ith respect to the allegations raised by complainant, it is not alleged 
nor is there any evidence that the new cruise ship inspection system 
changed the type of work performed by the inspectors. Nor is there evi­
dence that the inspectors' hours of work v;ere changed, that the system 
affected the time required to perform their duties or that their working 
conditions v;ere othen-zise'affected. At best the evidence indicates that 
the inspectors under the new system are required to perfoija at least some 
of tlieir inspection and examination functions aboard a ship which prior 
to the change were performed on land or at what was designated as a 
"customs area." Such evidence does not warrant a conclusion that the 
new system had such an impact on employees that it affected their worlting 
conditions. In the absence of evidence that the working conditions of 
employees were ai^fected by the implementation of the cruise ship inspec­
tion system Respondent was under no obligation to consult with the 
exclusive representative before adoption of the new procedures. There­
fore I find that there is no reasonable basis for the 19(a)(6)- Simi- 
IciTly there is no basis for the 19(a) (1) complaint.

I am therefore dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon tliis office and the respon­
dent, A statement of service should accompany the request for review.

Such jeojiest must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
SecreTary for Labor-I'Ianagement Relations, Attention: Office of Federal 
Labor-Hanagement Relations, U. S. Department of'‘Labor, Washington, D.C. 
20216, not later tr^an the close of business September 9i 1976.

Sincerely,

lE-I R. 33IBGES
Regional Administrator
Labor-Management Services Administration
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U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y

W ASHINGTON 832

Mr. Peter Hayes 
President, Local 33^3 
American Federation of Government 

Employees, AFL-CIO 
287 Genesee Street 
Utica, New York 13501

Re: Social Security Administration 
Bureau of District Operations 
Utica, New York 
Case No. 35-^+082(GA)

Dear Mr. Hayes:

I have considered carefully your request for review, seeking 
reversal of the Acting Regional Administrator’s Report and Findings 
on Grievability in the ahove-named case.

In agreement with the Acting Regional Administrator, I find 
that the grievance involved herein is not grievahle. Thus, the 
complained of event herein, i.e., the non-selection of the grievant-, 
took place during the term of the parties* November 30, 1973, 
negotiated agreement. Similarly, notice of such non-selection 
occurred during the term of the November 30, 1973, agreement when, 
on March 12, 1976, the selection action was posted on Activity 
bulletin boards. Under these circumstances, I find that €he terms 
of the November 30, 1973, agreement are controlling in this matter 
and that, as found by the Acting Regional Administrator, under such 
agreement the instant grievance was neither within the scope of 
the grievance provision nor filed timely under such provision. 
Moreover, even assuming arguendo that the instant grievance was 
covered under the terms of the parties* negotiated agreement of 
March 22, 1976, I find that it was filed untimely under the 
prescribed 15 day requirement of such agreement.

Accordingly, your request for review, seeking reversal of the 
Acting Regional Administrator's Report and Findings on Grievability, 

is denied.

Sincerely,

NYRO, Bureau of District OperationB
Social Security Administration Activity
New York, New York 1000?

and

Local 33U3
American Federation of Government Applicant
Etaployees, AFL-CIO

CAsir. NO. 35-Uo82(ga)

REPORT AND FINDINGS ON GRIEVABILITY

Upon an application for decision on grievability duly filed \ander Sec. 6(a)(5) 
of EO 111+91, as amended, an investigation of the matter has been conducted by 
the Area Administrator.

Under all of the circumstances, including the positions of the parties and the 
facts revealed by the investigation, I find and conclude as follows:

On May 28, 1976, an application for Decision on Grievability,or Arbitrability, 
LMSA-63, was received in the Buffalo Area Office from LU 33U3> AFGE, AFL-CIO.
The application requests «. decision as to whether a grievance filed by an 
employee in the Binghamton District Office on April 12, 1976, was grievable 
under the terms of the existing agreement.

LU 33U3» AFL-CIO, hereinafter referred to as the Union, is the exclusive repre­
sentative of all employees in an appropriate unit. The Activity and the Union 
are pairties to an agreement which became effective on March 22, 1976, and is of 
two years duration. The prior agreement had been in effect since November 30, 1973*

The grievant, Ann Ciringione, Claims Representative in the Binghamton District 
Office, requested that Peter Hayes, President of Social Security Local 33U3» Utica, 
New York, represent her in the grievance, presented April 12, 1976. The grievance 
concerned her belief that the HEW Region II Promotion Plan had not been properly 
applied when the Best Qualified List for the Operations Supervisor position, for 
which she had applied, had been constructed, and that this failiire was a violation 
of Article XXXVI, Section 12, of the Union-Management Agreement in effect March 22, 
1976. The Best Qualified List had been prepared by the New York Regional Office 
on March 10, 1976, and the notice of selection had been made on March 12, 1976.

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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Article XXXVI, Section 12, of the current agreement effective March 22, 1^^6 
states:

If an employee in the bargaining unit believes that..., 
the Merit Promotion Plan was not properly applied by the 
Employer, he/she may initiate a grievance with his/her 
immediate supervisor as outlined in Article XXXIV of 
this Agreement.

Article XXXTV, Grievances, Section 3» of the Agreement, states that:

Any grievance on which action is not initiated with the 
immediate supervisor within fifteen workdays after the 
occurrence of the incident or event from which such 
grievance arose will not be presented or considered at 
a later date unless the employee was not aware of being 
aggrieved within the stated time limit.

Article 30, Grievances, Section 3» of the prior agreement, contains identical 
language to Article XXXIV, Section 3, of the new agreement, cited above. 
However, the expired agreement provided only that the appropriate agency 
grievance procedure be utilized on any matter other than a dispute over the 
interpretation or application of the provisions of that agreement (Article 30, 
Section 1 and 2), while the new agreement provided, in Article XXXXV, 
Grievances. Section 2, that: i/

Questions that cannot be resolved by the parties as to 
whether or not a grievance is on a matter for which a 
statutory appeal procedure exists, shall be referred 
to the Assistant Secretaiy of Labor for decision. Other 
questions as to whether or not a grievance is on a matter 
subject to the grievance procedure in this agreement, or is 
subject to arbitration under this agreement, will by agree­
ment of the parties be submitted to arbitration for decision.

The Employer agrees to obtain an Agency decision on the 
grievability or arbitrability of a grievance prior to the 
time limit for the written answer in Step 3 of this pro­
cedure. Any rejection of a. grievance on the grounds that 
it is not a matter subject to this grievance procedure, 
or is not subject to arbitration shall be executed at 
Step 3 of the grievance procedure. Such rejection shall 
be furnished to the Union in writing. If the basis of 
the rejection is that the matter is subject to statutory 
appeal procedures, the written notice shall state that 
this is the final rejection of the matter for the purposes 
of requesting a decision from the Assistant Secretary of 
Labor.

At Step 1. of the grievance procedure, Katie King, Operations Supervisor of 
the Binghamton, New York Office responded to P. Hayes by memo, dated April 16,

1/ It is undisputed that the prior Agreement, effective November 30, 1973# was 
in effect up until the time the current Agreement became effective.

1976, stating that the grievable event preceded the effective date of the 
agreement, which was not retroactive. King asked for clarification of the 
exact nature of the alleged grievable matter and the relief sought so 
doubts about the selection process could be resolved.

Hayes addressed a reply to King, dated April 19, 1976, stating that the fact 
of Ciringione*s nonoelection occurred after the effective date of the agree­
ment ̂ March 22, 1976, because official notice of her nonselection had not yet 
been received, and thereby met the requirements of the current agreement as 
a grievance., Piirther, Hayes stated that the grounds for the grievance were 
that the individual selected was improperly included on the Best Qualified 
List, and the selection violated the requirements of the Merit Promotion Plan.

At Step 2., King responded by memo to Hayes, dated May 5» 1976, affirming the 
decision that no violation of the current agreement nor of the past agreement 
has occurred, as the Best Qualified List, prepared March 10, 1976, and the 
notice of selection, made March 12, 1976, both occurred before the effective 
contract date of Msarch 22, I976.

At Step 3., Hayes appealed King's determination in a letter, dated May 10, 1976, 
to William Grace, Jr., Acting Regional Representative. Hayes elaborated on the 
point that the grievant had not known she was being aggrieved during the pre­
scribed time frame and that she was never officially notified of her nonselection. 
He stated further that since a copy of the Agreement was not available in the 
Binghamton District Office until the latter peirt of March 1976, Ciringione had 
been unaware of her rights until the early part of April. Hayes also request­
ed that a post audit procedure be implemented as provided under Article XXXVI, 
Section 12 of the current agreement.

On May I8, 1976, Grace responded with a final rejection in a letter to Hayes 
which recognized Hayes* belief that the matter could be grieved under provisions 
of the new agreement because an employee has a l5-workday period after being 
aggrieved to initiafte a grievance, and that the new agreement became effective 
prior to the expiration of the l5-workday period, after Ciringione learned of 
the selection and believed she was aggrieved, but rejected Hayes' reasoning as 
suggesting there is provision for retroactivity of the new agreement. It was 
the Activity's opinion that since the old agreement contained no language cover­
ing promotion plan activities relating to actions by promotion committees, nor 
provision for audit procedures, and since all actions concerning the selection 
for the Operations Supervisor position for Binghamton were completed prior to 
the March 22, 1976, effective date of the new agreement that the matter was not 
grievable under provisions of either the old or new agreement.

The Union's initial position, restated by Hayes in his letter to King, dated 
April 19, 1976, was that the individual selected for the position of Operations 
Supervisor was improperly included on the Best Qualified list, constituting 
pre-selection, and therefore a violation of the requirements of the Merit 
Promotion Plan. In the Statement of Pacts, accompanying LMSA 63, dated May 21;, 
1976, Hayes stated that the Union felt the grievable event was not the selection 
of the particular employee to fill the vacancy, but the nonselection of the
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grievant. Hayes reiterated these contentions, in a clarification letter, dated 
June 11, 1976, plus the fact that the grievant had not been aware that she had 
been a^erieved until the early part of April, 1976, when copies of the new 
agreement were first distributed in her office.

Management's position, as stated by Paul Area, Labor Relations Officer, Bureau 
of Field Operations, Baltimore, Maryland, dated June 23, I976, was that the 
grievance, alleging failure of management to follow the Merit Promotion Plan, 
is not gricvable or arbitrable, as the event occurred prior to the effective 
date of the now negotiated agreement, and is not an item covered under the old 
agreement in cffect at the time of the occurrence, therefore, the agency pro­
cedure would have to be followed to process the complaint. Management took the 
position that the nonselection date would be the same as the selection date of 
the successful applicant, and that notice of the selection was posted on the 
bulletin board as soon as the selection was made. In addition, management 
does not believe that rights can precede an agreement, or that future rights 
can be applied retroactively.

Based on the evidence submitted by the parties in support of their positions, I 
conclude that if the grievable event, as stated, was the nonselection of the 
grievant, she was then aggrieved at the time of her knowledge of her nonselection, 
on approximately March 12, 1976. Her subsequent awareness of rights under the 
new agreement, commencing March 22, 1976, which did not exist and were not avail­
able to her under the old contract, does not constitute the condition of being 
aggrieved, as claimed.

Based upon the evidence submitted by the parties, I conclude that the grievance 
is not grievable pursuant to the terms of either the prior or the current agree­
ment. In this respect, I note that the prior agreement did not contain any pro­
visions which could have been violated based upon the matters being grieved. 
Moreover, the provisions of the current agreement were not effective until 
March 22, 1976 and, hence, were not applicable at the time the promotion actions 
were taken.

Accordingly, I conclude that there were no provisions in effect at the time the 
alleged events occurred which co\ild have been violated by the Activity. I am, 
therefore, dismissing the application.

Pursuant to Section 205«6(b) of the Regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of this action by filing a request for review 
with the Assistant Secretary of Labor-Management Re3^ions, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, Washington, L.C. 
20216. A copy of the request for review must be served on the undersigned 
Acting Regional Administrator as well as the other parties. A statement of such 
service should accompany the request for review. The request must contain a 
conqplete statement setting forth the facts and reasons upon which it is based 
and must be received by the Assistant Se^etary not later than the close of 
business October 7, 1976.

Dated; September 21. 1976

1-13-77

U.S. DEPARTMENT OF LABOR
O p f ic b  o f  t h e  A s s i s t a n t  S b c &e t a r y

W A S H IN G T O N 833

Mr. John F. Galuardi 
Regional Administrator 
GSA, Region III 
7th & 0 Streets, S. W. 
Washington, D. C. 20k07

Re: General Services Administration 
Region III 
Washington, D. C.
Case No. 22-6773(AP)

Dear Mr. Galuardi:

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator's Report and Findings on 
Grievability and Arbitrability in which he found the instant 
matter to be arbitrable under the provisions of the parties* 
negotiated agreement.

The issues presented by the instant Application for Decision 
on Grievability or Arbitrability are whether the Activity's alleged 
violation of its procedural requirements in suspending Mr. Ernest L. 
Whitaker can be found, zo be arbitrable under the parties* negoti­
ated agreement or whether such matter is covered by a statutory 
appeal procedure.

Because, in my view, the procedural matters raised by the 
instant grievance have been raised and are within the Jurisdiction 
of the Federal Employee Appeals Authority, I find, contrary to 
the Regional Administrator, that such matters cannot be raised 
under the parties* negotiated grievance/arbitration procedure.
Bius, Section 13(a) of Executive Order 11^^91, as amended, provides, 
in part, that a grievance procedure "may not cover matters for 
which a statufcrry appeal procedure exists." Under these circumstances, 
disagreement with any aspect of the decision of the Federal Employee 
Appeals Authority can be raised only under the provisions of the 
Civil Service Commission*s regulations, which provide for an appeal 
from the decision of the Federal Employee Appeals Authority to the 
Commission's AppeeLLs Review Board.

Acting Regional Administrator 
New York Region
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Accordingly, the instant request for review is granted ana 
the Application for Decision on Grievahility or ArlDitrability is 

hereby dismissed.

Sincerely,

-  2  -
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMtriT RELATIONS

GENERAL SERVICES ADMINISTRATION 
REGION III

Activity/Applicant

Bernard E. DeLu^y 
Assistant Secretary of Labor

Attachment

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
LOCAL 1733

Case No. 22-6773(AP)

Labor Organization

REPORT AND FINDINGS 

ON

GRIEVABILITY AND ARBITRABILITY

Upon an Application for Decision on Grievability and Arbitrability 
having been filed in accordance with Section 205 of the Regulations of 
the Assistant Secretary, the undersigned has completed his investigation 
and finds as follows*

On or about February 3, 1976, Local 1733, on behalf of Ernest Whitaker 
invoked binding arbitration over alleged violations of the parties'negotiatGc 
agreement and of GSA regulations. Specifically, the union sought to arbitrate 
the matter of fir. Whitaker's three-day suspension, challenging both the merits 
of the disciplinary action and the timeliness of its implementation (over a 
year after the alleged incident supposedly took place). The Activity took tl.e 
position that it considered the procedural aspects of the matter to be neitncr 
grievable nor arbitrable. On March 31, 1976, the instant application was tiled 
by the Activity seeking a determination by the Assistant Secretary as to wheL.-er 
the Agency regulations governing the three-day suspension were subject to the 
grievance or arbitration procedures of the parties' negotiated agreement 
(Articles 13 and 14) or to a statutory appeals procedure.

The relevant portions of the contract are Articles 5, 13, 1^ and 15 of the 
parties's negotiated agreement and are quoted hereafter.
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22-6773(AP)
Page 2

?2-6773(AP)
Page 3

ARTICLE V
MANDATORY PROVISIONS UNDER EXECUTIVE ORDER 11491

Section 1. In the administration of all matters covered by the 
Agreement, officials and employees are governed by existing or 
future laws and the regulations of appropriate authorities, in­
cluding policies set forth in the Federal Personnel Manual; by 
published Agency policies and regulations in existence at the 
time the Agreement was approved; and by subsequently published 
Agency policies and regulations required by law or by the re­
gulations of appropriate authorities, or authorized by the terms 
of a controlling agreement at a higher agency level.

Sectipn 2. Management officials of the Agency retain the right, 
in accordance with applicable laws and regulations--

(1) To direct-employees of the Agency;

(2) To hire, promote, transfer, assign and retain 
employees in positions within the Agency, and to 
suspend, demote, discharge, or take other disciplinary 
action against employees;

(3) To relieve employees from duties because of lack 
of work or for other legitimate reasons;

(4) To maintain the efficiency of the Government 
operations entrusted to them;

(5) To determine the methods, means, and personnel by 
which such operations are to be conducted; and,

(6) To take v/hatever actions may be necessary to carry 
out the mission of the Agency in situations of emergency 
actions that whenever such emergency actions have required 
the setting aside of any terms of the Agreement, that a 
written report will be submitted to the Regional Administrator 
giving the reasons for such actions. The Regional Adminis­
trator shall furnish the Union the facts supporting the action 
taken. It is understood that the exercise of such rights shall 
be subject to appeal and grievance procedures.

ARTICLE XIII
GRIEVANCE PROCEDURE (in part)

Section 1. The purpose of this article is to provide for a mutually 
acceptable method for the prompt and equitable settlement of grievances 
and disputes over the interpretation and application of this Agreement. 
The negotiated procedure shall be the exclusive procedure available to 
employees in the bargaining unit for matters defined in Section 2 below.

Section 2. A grievance shall be defined as a complaint of 
dissatisfaction and a request for adjustment of a management 
decision, or some aspect of the employment relationship or 
working conditions which is beyond the control of the employee 
or the Union, but within the control of the Employer. This 
is limited to disputes over the interpretation and application 

of this Agreement.

ARTICLE XIV 
ARBITRATION (in part)

Section 1. If the Employer and the Union fail to settle any 
grievance processed under the negotiated grievance procedure, 
either party may, within thirty (30) days after the issuance 
of the final decision request that such grievance be submitted 
to arbitration. In the case of the Union, the request shall 
be submitted in writing to the Regional Director, PBS. In the 
case of the Employer, the request shall be submitted in writing 
to the President of the local.

Section 2. Within five (5) days following the receipt of a 
listing of five (5) qualified arbitrators from the Federal 
Mediation and Conciliation Service, the parties shall meet 
to select an arbitrator. If agreement cannot be reached on 
one (1) of the listed arbitrators, the Employer and the Union 
will each strike one (1) arbitrator name from the list of five (5) 
and repeat this procedure until one (1) name remains on the 
list. The remaining person shall be*the fully selected arbi­
trator. If either party refuses to participate in the selection 
of an arbitrator, the Federal Mediation and Conciliation Service 
shall be empowered to make a direct designation of an arbitrator 
to hear the case.

ARTICLE V
DISCIPLINARY ACTIONS

Section 1. When disciplinary action is proposed or taken against 
an eligible employee of the unit, the Employer will supply the 
employee with an extra copy of all written notifications so that 
at his option he may give one copy to a Union representative.
Any disciplinary action must be for just cause.

Section 2. In all such cases as set forth in Section 1, the 
employee may be represented by the Union at all meetings between 
the employee and designated management representative.
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Also relevant is OAD P. 5410.1, CHCE 20. Section 110 of the GSA 
regulations, quoted hereafter.

Section 3. PROCEDURE FOR TAKING DISCIPLINARY ACTION

no. Timing of the action. V̂ lhen circumstances call for disciplinary 
action, it should be initiated at once. The time limits given below 
represent maximums; in most instances the action should be accomplished 
in lesser periods.

a. If the penalty action is a warning or reprimand, the letter 
to the employee should be issued within 2 weeks after discovery 
of the offense.

b% If the penalty action recommended is an adverse personnel action, 
i.e., suspension, demotion or removal, the letter of charges should" 
normally be issued within 30 calendar days after discovery of the 
offense.

c. In instances involving investigation by the Investigations Division, 
Office of Investigations (OAD), these same time limits dating from 
receipt of the investigation report should t>e applied.

d. When the time limits specified in a, b, and c above are not met, 
the record of the case should include a statement explaining the 
reasons therefor.

The following sections of Title 5 of the United States Code refer to 
suspensions:

Section 7501. Cause; procedure; exception.

(a) An individual in the competitive service may be removed or 
suspended without pay only for sjuch cause as will promote the 
efficiency of the service.

Section 7511. Definitions.

Fot tlie purpose of this subchapter—

(1) "preference eligible employee" means a permanent or indefinite 
preference eligible who has completed a probationary or trial period 
as an employee of an Executive agency or as an individual employed 
by the government of the District of Columbia, but does not include an 
employee v̂ hose appointment is required by Congress to be confirmed by, 
or made with the advice and consent of the Senate, except an employee 
whose appointment is made under Section 3311 of Title 39; and.

(2) "adverse action" means a removal, suspension for more 
than 30 days, furlough without pay, or reduction in rank or pay.

CHAPTER 77.-APPEALS

Sec. 7701. Appeals of preference eligibles.

Sec. 7701. A preference eligible employee as defined in Section 7511 
of this title is entitled to appeal to the Civil Service Commission 
from an adverse decision under Section 7512 of this title of an adminis­
trative authority so acting. The employee shall submit the appeal in 
writing within a reasonable time after receipt of notice of the adverse 
decision, and is entitled to appear personally or through a representative 
under regulations prescribed by the Commission. The Commission, after 
investigation and consideration of the evidence submitted, jhall submit 
its findings and recommendations to the administrative authority and 
shall send copies of the findings and recommendations to the appellant 
or his representative. The administrative authority shall take the 
corrective action that the Commission finally recommends. (Pub. L. 89- 
554, Sept. 6, 1966, 80 Stat. 530)

The investigation established that in December 1975, the Federal Protective 
Service Decision of GSA notified FPSD employee Ernest Whitaker of the Activity’s 
intention to suspend him from duty for three (3) days without pay. This proposed 
disciplinary action stemmed from an incident which occurred in January 1975 
and involved Whitaker's possession of a firearm while off duty. The suspension 
^as implemented in early February 1976.

Thereafter, the Union invoked binding arbitration on all aspects of the 
disciplinary action, in accordance with Article XIV of the Agreement. Apparently, 
following the Activity's advice, Whitaker also appealed his suspension to the 
Federal Employee Appeals Authority (FEAA)

The Activity's position is that elements of the grievance alleging violation 
Df Agency regulations due to procedural error are appealable solely through the 
statutory appeal procedure of the Federal Employee Appeals Authority.

The Union disputes this, contending that agency regulations are subject to 
the grievance and arbitration procedures outlined in Article XIII and XIV of 
the Agreement, and are not subject to any statutory appeals procedure within the 
neaning of Section 13(a) of the Executive Order. It argues that Article V, Section 1 
3f the Agreement controls "all contractual provisions and related applicable 
regulations of the Labor-Management Agreement," and that any violation thereof 
is a proper subject for arbitration. Further, the Union contends that Section 13(a) 
Df the Order recognizes the negotiated grievance procedure as the exclusive avenue
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for resolving grievances of this kind. Finally, the Union argues that the 
Agency recently allowed a grievance involving a similar procedural matter 
to go to arbitration without protest. I find the three-day suspension of 
Mr. Ernest L. V/hitaker to be a proper subject for arbitration. Granted, 
the Civil Service Commission does consider an appeal on the procedures 
used in effecting a suspension of 30 days or less to be statutory appeal. V  
The only agency regulations that are covered by that appeal are those that 
were applicable from the time the notice was issued to the employee until 
the effective date of the suspension. Accordingly, any failure of an agency 
to take action promptly, as required by its own regulations, or the failure 
of an agency to "thoroughly investigate" an incident as required by agency 
regulations, is not appealable to the FEAA. Since a "statutory appeals 
procedure," within the meaning of Section 13 of the Order,does not exist 
for questions of timeliness and in light of past practice of the parties,
I find the matter to be grievable and arbitrable.

Pursuant to Section 205.6(b) of the Assistant Secretary's Regulations, 
an aggrieved party may obtain a review of this finding and contemplated action 
by filing a request for review with the Assistant Secretary with a copy served 
on me and each of the parties to the proceeding and a statement of service 
filed with the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon v/hich it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U.S. Department of Labor, Office 
of Federal Labor Management Relations, 200 Constitution Avenue, N.W. ,Washinai:ori, 
D.C. 20210. A copy of this request for review must be served on the undersioned 
Acting Regional Administrator, as well as the other parties. A statement of 
service should accompany the request for review. The request must contain a 
complete statement setting forth the facts and reasons upon which it is based 
and must be received by the Assistant Secretary not later than close of business 
August 25, 1976.

Pursuant to Section 205.12 of the Assistant Secretary's Regulations, 
if a request for review or a request for an extension of time in which to file 
a request for review is not filed, the parties shall notify the Acting Regional 
Administrator for Labor-Management Services, U.S. Department of Labor, in writing 
v/ithin 30 days from the date of this decision as to what steps have been taken 
to comply herewith. The Acting Regional Administrator's address is 14120 Gateway 
Building-, 3535 Market Street, Philadelphia, Pa. 19104.

DATED: August 11, 1976 , . ''A "
Kenneth "L. tvans ,Kegl6na I Admimstratdr 
for Labor-Management Services

Philadelphia Region

O f f ic e  o f  t h e  A s s is t a n t  Se c r e t a r y  
W A S H IN G T O N

U.S. DEPARTMENT OF LABOR

January 27, 1977

834

A1 Halx, President 
Lodge No. 81
International Association of

Machinists and Aerospace Workers 
105 Sixteenth Avenue 
East Moline, Illinois 61244

Re: Department of the Army 
Rock Island Arsenal 
Rock Island, Illinois 
Case No. 50-13188(GA)

Dear Mr. Halx:

This in connection with your request for review seeking reversal 
of the Acting Regional Administrator’s Report and Findings on Arbitrability 
in the above-named case.

I find that your request for review is procedurally defective 
because it was filed untimely. Thus, the Acting Regional Administrator 
issued his report and findings in the instant case on December 23, 1976.
As you were advised therein, a request for review of that decision had to 
be received by the Assistant Secretary not later than the close of business 
on January 7, 1977. Your request for review, postmarked on January 7,1977, 
was received by the Assistant Secretary subsequent to that date.

Accordingly, since your request for review was filed untimely the merits 
of the subject case have not been considered, and your request for review, 
seeking reversal of the Acting Regional Administrator’s Report and Findings 
on Arbitrability, is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

J  See United States Civil Service Commission Circular n019 dated Septeinoer 
and Commission Letter 7r59-34, dated September 18, l9bS.
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UNITED STATES DEPARTMENT OF LAHOR 
BEFPRE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

CHICAGO REGION

DEPARTMENT OF THE ARMY,
ROCK ISLAND ARSENAL,
ROCK ISLAND, IU.INOIS,

Applicant

and Case No. 50-13188(GA)

LODGE NO. 81, INTERNATIOI^X ASSOCIATION 
Or MACHINISTS AND AEROSPACE VJORKERS, AFL-CIO,

Respondent

REPORT ANT* FITsT>TNGS 
ON

ARBITRABILITY

On October 7, 1976, Rock Island Arsenal, Rock Island, Illinois, 
filed an Application for Decision on Grievability or Arbitrability 
with the Chicago Area Administrator concerning a unit of its employees 
which is exclusively represented by Lodge NOo 81, International Asso­
ciation of Machinists and Aerospace Workers (IAMAW)« \/ The collcctive 
bargaining agreement between the parties is the "Negotiated Agreement 
Between Rock Island Arsenal, Rock Island, Illinois, And International 
Association of Machinists And Aerospace VJorkers Arsenal Lodge No# 81,” 
which remains in force for three (3) years from its effective date of 
April 20, 1976.

^  Recognition v/as granted on March 25, 1964, under Executive Order 
10988 to Lodge No< 81,.IAr*iAW, as the exclusive representative 
for a unit of employees described as including *»all non-super- 
visory Wage Grade employees employed at Rock Island Arsenal, 
and cxcJIfuding **all v;age Grade, non-supervisory employees in the 
unit consisting of Trainee and Journeyman Toolmakers, Tool and 
Die Hardeners and Dio Sinkers; all VJage Grade non-supervisory 
employees assigned to the unit consisting of the Central Heating 
Water Filtration and Air Compressor Plants of the Facilities 
Engineering Office; (and employees specifically excluded by 
provisions of Executive Order 11491, as sanepded. Section 10(b)).** 
The parenthetical portion of the unit description x*/as added after 
recognition vras granted to achieve conformity with the lixecutive 
Order. In an Amenclnent of Recognition dated Dccenber 31, 1974 
the Chicago Area Administrator (in Case No. 50-11135(AC)) 
ordered that **RoCk Island Arsenal and the United States Army 
Conmunications Coaimand Agency-Rock Island** be substituted for 
"Rock Island Ars^enel'* as the designation of the activity for 
the unit described above.

The issue, before me in this matter is whether or not the A p p l i ­
c a n t’s dqcision to shut douTi a portion of the Rock Island Arsenal 
during the period of December 24, 1976, to January 2, 1977, is 
arbitrable under the terms of the negotiated agreement.

I n v e s t i g a t i o n  reveals that after the Respondent requested d 
meeting on the above issue and the subsidiary issue of requiring the 
use of four (^) days annual leave by the affected employees in accor­
dance with Article XXIII, a. Step 1 (*'Union Dispute Procedure**), of 
the negotiated agreement, the parties met on August 9, 1976, but were 
unable to resolve their differences. In accordance with Article XXIII,
b. Step 2, of the negotiated agreement, the Respondent submitted its 
position with respect to the above issues on August 16, 1976, and the 
Applicant submitted its position on August 19, 1976. In this statem.ent 
the Applicant maintained that the decision to shut down a portion of 
the arsenal and require the usage of annual leave by affected employees 
v/as not arbitrable under the provisions of the negotiated ag-reement.
A meeting betv/een the parties was held on September 1, 1976, but the 
parties v/ere still unable to resolve their differences. 2/
September 9, 1976, the Respondent requested arbitration on only the 
’*4 :^ay shut down in December 1976** and so I shall limit my considera­
tion to this issue.

It is appropriate to.consider the sections of the negotiated 
agreement which the Applicant and the Respondent have determined to 
be pertinent. Article II (**Matters Appropriate For Meeting And 
Conferring") is a statement of general purpose regarding the obliga­
tion of activity management to meet and confer v/ith the union on 
policies and programs affecting working conditions. Ar^ticle III 
(**Rights Of The Employer'*) is basically a restatement of Section 12(b) 
of Executive Order 11491, as amended, which defines management's non- 
negotiable rights. Articlc XXII (**Employee Grievance Procedure*') 
provides for ** . o . the mutually satisfactory settlement of ««nployee 
grievances involving the interpretation or application of this agree­
ment,** and it contains sections on policy, coverage, and procedure. 
Article XXIII provides that, "the following procedure will be followed 
in resolving disputes (differences of opinions concerning the inter­
pretation and application of this Agreement) where no  individual

- 2 -

^  Article >CXIII, b. Step 2 states (in part) that, **The parties 
will exchange their respective positions in writing . . . 
2^ithin7 ten (10) \\rorking days from the date of the Step- 1 
meeting. V7ithin five (5) working days from the date the 
written p roposal‘s are exchang«=»d, the . . .  ^ a r t i e ^  will 
meet to attempt to arrive at a satisfactory solution.** In 
its August 19, 1976, response the Applicant refers to an oral 
agreement between the parties that the written position state­
ment would be submitted after rather than prior to Step 2. 
Therefore, the September 1, 1976, meeting would appear to have 
been an additional attempt to resolve the dispute outside of 
the Article XXIII requirements.

680



employee grievance is involved.” This article provides for the 
accelerated handling of union grievances which are of a general or 
institutional nature a n d  do not involve a specific supervisor or 
enployee. 3/ Article XXVI ("Ejcisting Benefits and Understandings") 
is a statement of the obligation of activity manageiaent to meet and 
confer with the union before making changes in matters affecting 
working conditions.

Where, as here, the relevant Agreement dispute settlement p r o c e ­
dure is limited to differences of opinions concerning the interpreta­
tion and application of the Agreement, it becomes necessary to closely 
examine all provisions in the negotiated Agreement to determine any 
reference to or arr-uable coverage of the matter requested by the 
Respondent for arbitration which has been stated specifically as **this 
is a request for arbitration on the 4-day shutdown in Dec. 7 6.”
A careful review of the Agreement reveals no such substantive provisions. 
The only Article at all arguably relevant to the issue of the shutdown 
is Article II which provides Respondent with the right to meet and 
confer with Applicant on certain policies and programs. However, the 
decision on the 4-day shutdov/n is a right reserved to management within 
the provisions of Section 12(b) of Executive Order 11491, as amended, 
and no obligation exists to negotiate concerning the decision itself.

Accordingly, having carefully considered the Application and all 
materials submitted b y  the parties in interest, I find that the matter 
of the 4-day shutdown in December of 1976 is not subject to arbitration 
under the existing Agreement between the Applicant and Respondent.

Pursuant to Section 205.6(b) and 202.6(d) of the Regulations of 
the Assistant Secretary, any party aggrieved by  this action may obtain 
a review of this decision by filing a request for review with the 
Assistant Secretary with a copy served upon me and each of the parties 
to the proceeding, and a statement of service filed with the request 
for review. Such request must contain a complete statement setting 
forth the facts and reasons upon which it is based. The request must 
be received b y  the Assistant Secretary of Labor for Labor-Management 

Attention: Office of Federal Labor-Management Relations,
LMSA, United States Department of  Labor, 200 Constitution Avenue, N. W.,

- 3 -

Washington, D, C. 20216, not later than the close of business 
January 7, 1977.

Dated at Chicago, Illinois, this 23rd day of December 1976.

-  4 -

L e R o y  L. Bx'adwish 
Acting Regional Administrator 
United States Department of Labor 
Labor-Management Services Administration 
Federal Building, Room 1060 
230 South Dearborn Street 
Chicago, Illinois 60604

Attachment: LMSA 1139

Article XXII and Article XXIII are both concerned with the 
’’interpretation or application of the agreement'* and would 
appear to be two (2 ) parts of the same grievance procedure 
rather than being separate and unrelated articles. The 
Article XXII sections on policy (a general statement concerning 
the rights of employees under the grievance procedure) and 
coverage (listing ten (1 0 ) issues, mainly personnel actions, 
whict- are excluded from the grievance procedure) are an extended 
definit:ton of the application of the grievance procedure in a 
particular (employee related) context and their absence in

« t e ^ n ^ h a t ^ a r t i c l e ? ^  circumscribing or
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U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t u b  A s s i s t a n t  S e c r e t a r y

W ASHINGTON

835

Mr. Michael Sussman 
Office of the Chief Counsel 
General Legal Services Division 
Branch No. 1 Room U568 
Internal Revenue Service 
1111 Constitution Avenue, N. W. 
Washington, D. C. 2022k

Re: Internal Revenue Service 
Fargo District Office 
Fargo, North Dakota 
Case No. 60-U38o (GA)

the ranking and/or selecting officials gave to certain of the 
factors to he considered. It is not shown that manaLgement 
failed to consider any of such factors.

Under these circumstances, I view the gravamen of the NTEU’s 
grievance as an attempt to substitute its own judgme^it for that of 
the ranking and/or selecting officials, ct r i ^ t  reserved to manage­
ment under Section 12(b)(2) of the Order.

Accordingly, your request for review, seeking reversal of 
the Regional Administrator*s Report and Findings on Arbitrability, 
is granted, and the instant Application for Decision on Grievability 
or Arbitrability is hereby dismissed.

Sincerely,

-  2  -

Dear Mr. Sus-sman:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s Report and Findings on 
Arbitrability in the subject case.

Contrary to- the Regional Administrator, I find that the 
instant grievance is not arbitrable under the parties* negotiated 
agreement.

It is alleged that agency management failed to comply fully 
with certain provisions of the parties' negotiated agreement when 
it failed to select the grievant for promotion. It is undisputed 
that the parties* agreement provides for first consideration to 
be given to bargaining unit employees if they are equally qualified 
compared to nonbargaining unit employees, and that the aigreement 
outlines certain factors to be considered by management officials 
in ranking and selecting candidates for promotion.

On behalf of the Internal Revenue Service, you argue that 
the National Treasury Employees Union (NTEU) is attempting to 
usurp management’s right under Section 12(b)(2) of the Executive 
Order to select among candidates for promotion.

While I agree that the principle of VctGrans Administration 
Research Hospital, Chicago, Illinois, FLRC No. 71A-31, is set forth, 
properly by the Regional Administrator, I do not agree with his 
application of that case to the facts in the instant matter. Thus, 
the NTEU alleges that agency management has failed to properly 
apply and/or consider the criteria which it is bound by the agreement 
to consider in reviewing candidates for promotion. In this regard, 
it is apparent that it is, in effect, arguing about the weight which

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment
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BEFORE THE ASSISTANT SECRETARY FOR lABOR-MANAGEMENT SERVICES 
KANSAS CITY REGION

DEPARTMENT OF TREASURY 
INTERNAL REVENUE SERVICE 
FARGO DISTRICT OFFICE 
FARGO, NORTH DAKOTA \J

and

Activity

NATIONAL TREASURY EMPLOYEES UNION 
and CHAPTER 002, NATIONAL-TREASURY 
EMPLOYEES UNION 2/

Applicajits

Case No. 60-if380(GA)

REPORT AND FINDINGS
- ON 

ARBITRABILITY

Upon an Application for Decision on Arbitrability duly filed -under
Section 6(a)(5) of Executive Order 11^91, as amended, an investigation of the
matter has been conducted by the Kansas City Area Administrator.

-.iider all of the circumstances, including the positions of the parties and the 
facts revealed by the investigation, I find and conclude as follows:

The Application was filed in the office of the Kansas City Area 
Administrator on August 13, 1975. The Application arises from a grievance 
filed on February I9, 1975 by Ms. 0. Lucille Lageson, an enqployee of the 
Activity, in accordance with Article 35 of the parties’ collective bargaining 
agreement,against the Fargo District Office of IRS. The negotiated agreement 
between the parties is the Multi-District Agreement Between Internal Revenue 
Service and National Treasury Employees Union, which remains in force and effect 
for two years from its effective date of August 3, 197^. The Application cites 
the following sections of the collective bargaining agreement as being pertinent 
to the question of Arbitrability:

Article 7. PROMOTIONS/OTHER COMPETITIVE ACTIONS
Section 1. The purpose of this Article is to ensure that all 
competitive promotions to Bargaining Unit positions and certain 
other placement actions as set forth in Section 2 of this Article

are made on a merit basis by means of systematic and equitable 
procedures so that employees are given an opportunity to develop 
and advance to their full potential. To that end, the action 
referred to above will be processed in accordance with this Article 
and the Employer's published promotion plans.

Section 2.B. Exceptions to the coverage of this Article will be as 
follows: . . .

6. Filling vacancies at the journeyman level or below provided 
that a bargaining unit employee will receive simultaneous consideration 
with all other applicants and will be selected for such position if 
they are as well qualified for the vacant position as the other 
applicant.

Section 2.C. When filling vacancies above the journeyman level 
employees who are on a properly constituted best qualified list will 
be selected to fill such vacancies in preference to all others, if 
such employees are as well qualified as the others. It is understood 
that non-employee candidates must, in order to be considered, be on 
the Best Qualified list.

Section U.A. Each employee who has applied for and meets the basic 
eligibility requirements and any selective placement factors 
previously announced for a vacancy .shall receive a fair and objective 
promotion appraisal from his immediate supervisor who is immediately 
responsible for the employee's work, and who assigns, reviews and 
evaluates the employee’s work. If the immediate supervisor is an 
acting supervisor, the provisions of Article 9, Section 1(a) of this 
Agreement will apply.

Section 7 .A. When a selecting official is considering a group of 
best qualified candidates and narrows his choice to two (2) or more 
candidates on the best qualified list he determines to be equally 
well qualified, he will select the candidate with the greatest 
length of IRS service.

Section 15.D, In the absence of adjustment satisfactory to the 
aggrieved employee of any merit promotion action involving an 
employee of the Unit which is determined to have been in violation 
of the provisions of the published promotion plan or this agreement, 
corrective action will be taken as follows:

1. If the employee was among the best qualified candidates and 
it can reasonably be determined that he would have been selected, a 
promotion certificate which contains his name alone will be submitted 
to a selecting official for the next available vacancy.

y  Hereinafter referred to as the Activity or IRS. 

2/ Hereinafter referred to as the Union or NTEU.
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The grievance giving rise to the instant allegation stemmed from the Activity's 
failure to select Lucille Lageson for the position of Administrative Clerk, 
GS-301-4/5, Office Services Staff*, Administrative Division, Fargo-District 
Office, which position Ms. Lageson had bid on in January 1975> and for which 
she had "been placed on the list of best qualified candidates. However,
Ms. Lageson was not selected; rather, an employee of the Armed Forces Examining 
and Entrance Station was appointed to the position.

Lageson's grievance at Step 1, filed on February 19, 1975, charged that 
management had failed to comply fully with Article 7, Section U.H of the 
Multi-District Agreement in making its selections for the position in question. 
This section of the Agreement enumerates factors to be considered by a ranking 
official or panel in judging the potential of candidates for promotion 3 / a as 
well as standards and procedures for scoring of candidates.

The grievant alleged at Step 1 that " . . .  the employer failed to interpret 
correctly" these evaluation factors, failed to consider fully her past 
experience and training, applied a more stringent test to her promotion 
appraisal than had been applied to that of the selected candidate, and 

, consequently did not select the best candidate."

The grievance was amended on March 6, 1975 at (combined) Steps 2 and 3 of the 
grievance procedure, with apparent agreement of the Activity, to include 
Sections 1, 2.B.6, and 2.C of Article 7 as sections of the Agreement alleged 
to have been violated. With respect to Section 1 of Article 7, the grievant 
urged that " . . .  the selecting official's decision was not based upon the 
merits as it is obvious the wrong candidate was selected." With regard to 
Sections 2.b£ and 2.C of Article 7, the grievant asserted that the meaning 
of the Agreement is clearly that, where an employee can demonstrate that he 
or she is as well qualified for a position as a non-employee or non-unit 
employee, he or she must be selected for the position.

Having been denied at Steps 2 and 3, the grievance was appealed to the District 
Director on March 2h, 1975 > where it was again denied on the basis that the 
grievance ran counter to the provisions of the Federal Personnel Manual,

The remedy sought by .the grievant is set forth in Article 7, Section 15-D.l 
of the Agreement, which has been described above.

Although no copy of the Union's request to refer the matter to arbitration 
was submitted with the Application, no party has alleged that such a request 
was not made in a timely fashion in accordance with the parties' negotiated 

procedure. - The request, which was apparently made by the National President

- 3 -
-U-

of the WTEU, was rejected by the lES on June l6, 1975, on the basis that the 
grievance was not arbitrable since it conflicted with policies set forth in the 
Federal Personnel Manual.

The IRS notes that no complaint or grievance was filed by  Lageson with respect 
to .the make-up of the list of best qualified candidates. It asserts that the 
grievance as filed is concerned only with the fact that Lageson was not selected 
for the position in question.

Further, the IRS contends that the matter at hand is not grievable since 
Section 12(a) of the Executive Order, the provisions of which are repeated in 
Article 2 of the Multi-District Agreement, controls in the instant case.
In this connection, the Agency cites several sections of the Federal Personnel 
Manual which concern the right of a selecting official to promote any of the 
candidates on a properly ranked and certified list of "Best Qualified" candidates. 
It argues that the Federal Personnel Man\ial, in conjunction with Section 12(a) 
of the Order and Article 2 of the parties' agreement, precludes the grievance at 
issue from consideration in any grievance or arbitration proceeding.

Further, it contends that at contract negotiations there was no discussion of the 
possibility that a matter involving a selecting official's decision could proceed 
to arbitration, allowing an arbitrator to "second-guess" the selecting official. 
Its understanding was that Sections 2.B.6, 2.C and 7.A of Article 7 were to act 
as a guide to selecting officials, rather than as a rule or requirement.

The Agency cites two decisions of the Federal Labor Relations Council in support 
of its position. It compares to the instant matter the decision in Office of 
Economic Opportunity, VJashington, D. C . , FLRC No. 7i+A-59, wherein the Council 
found a proposed contractual clause to be negotiable since it did not interfere 
with management's rights to determine who, if anyone, would be selected to fill 
a vacancy. It also cites Local 63, American Federation of Government Employees, 
AFL-CIO and Blaine Air Force Station, Blaine, Washington, FLRC No. 7^A-33, in 
which the Council held that a proposed contract provision could have resulted 
in such substantial delays in filling vacancies as to constitute negation of 
management's reserved authority under Section 12(b)(2) of the Order to hire, 
promote, etc.

The Applicants assert that Article 7, Section k.A of the Multi-District Agreement 
was violated since the performance appraisal prepared by Lageson's supervisor did 
not properly reflect her performance, particularly when viewed alongside the more 
liberal appraisal prepared by the Armed Forces Examining and Entrance Station for 
the selected employee^

3/ The specific factors listed in Article 7, Section hAl are " . . .  the 
promotion appraisal, past experience and training, relevant incentive awards, 
and such other material as they /ranking official or p a n e ^  deem necessary."

Uy Section 12(a) of the Order provides, in pertinent part:
". . . i n  the administration of all matters covered by the agreement, 

officials and en^loyees are governed by existing or future laws and the regulations 
of appropriate authorities, including policies set forth in the Federal 
Personnel Manual; .' .
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The Applicants contend,moreover, that the IRS may not raise a question as to 
the negotiability of contractual provisions in the arbitrability setting.
They ^ g u e  that the Agency should -have raised such questions during contract 
negotiations or before final approval of the agreement, at which point the 
Union would have had the right of direct appeal to the Federal Labor Relations 
Council. Their alternative position, should the "negotiability" question be 
found to be material herein, is that the contractual provisions in question, 
particular:!^ Sections 2.B.6, 2.C and'7.A  of Article 7, are negotiable, were in 
fact negotiated, and are arbitrable in this case. They assert that the 
implications of the contractual provisions in question were clearly understood 
by the IRS when it proposed them in negotiations, and that the IRS in fact 
expressed an interest in "bringing their own people forward".

In the Union's view, under Section 12(a) of the Order, the Federal Personnel 
Manual "governs where a conflict arises with contract clauses", and. it finds 
no such conflict present in the contractual provisions at issue herein. It 
feels' that Sections 2.B.6, 2.C and 7.A of Article 7 merely prescribe procedures 
to be followed by management in the selection process, and do not require 
management to surrender its right to hire and promote. It describes these 
sections as a "tie-breaking device" or a guideline to be used by management in 
judging candidates for promotion. Such guidance, the Union feels, is consistent 
with the policy enunciated by the Council in Veterans Administration Research 
Hospital, FLRC No. 71A-31, wherein the Council held that negotiation of procedures 
• ' he used in reaching a decis^ion is permissible if such procedures do not 
effectively negate the authority reserved to management under Section 12(b)(2) 
of the Order.

In my view, resolution of the instant arbitrability question turns on whether 
or not the grievance in question involves an attempted incursion into areas of 
authority reserved to management under Section 12(b) of the Order. No party 
has contended that the grievance does not otherwise fall within the purylew of 
the contractual language of Article 7 of the Agreement cited by the Applicants.

Contrary to the NTEU's argument that negotiability questions may not appropriately 
be raised in arbitrability proceedings, I find that such questions must be 
considered in the disposition of grievability or arbitrability matters. That is, 
if the substance of a grievance and/or its requested remedy rims counter to the 
mandates of Sections 11 and 12 of the Order, then despite any langu6ige agreed 
upon the parties in a negotiated agreement, such a grievance may not be found 
to be grievable or arbitrable.

In this regard, in Veterans Administration Research Hospital, Chicago, Illinois, 

FLRC No. 71/^-31, the Council stated:

Section 12(b)(2) dictates that in every labor agreement management
officials retain their existing authority to take certain personnel
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actions, i.e., to hire, promote, etc. The emphasis is on the reservation 
of management authority to decide and act on these matters, and the clear 
import is that no right accorded to unions under the Order may be permitted 
to interfere with that authority. (Eii5)hasis added.)

With respect to the union's suggestion that, in any event, the language in 
question was negotiated and that the Agency should have raised any negotiability 
questions before approving the contract, the Council held, in U. S. Kirk Army 
Hospital, Aberdeen, Maryland, FLRC No. 70A-11, that: "Although other contracts 
may have included such provisions, as claimed by the union, this circumstance 
cannot alter the express language and intent of the Order and is without 
controlling significance in this case."

In view of the above-cited philosophy enunciated by the Council, I conclude 
that the language and intent of the Order with respect to management rights 
under Section 12(b) were intended by the Council to be inviolate. Therefore, 
questions concerning possible invasion of those rights must be resolved without 
regard to the forum in which they arise. Thus, the Council relied upon 
Section 12(b)(2) of the Order in finding an arbitrator's award to be improper 
inasmuch as it infringed upon Management's authority to make decisions concerning 
the filling of vacancies.^ Moreover, it should be noted that I do not in any 
sense propose to decide the negotiability of the contract sections involved 
herein; rather, I must consider whether the interpretation by the Applicants of 
those sections, as it relates-to the instant grievance, conforms to the Order.

The Council continued in Veterans Administration Research Hospital, Chicago, 
Illinois (cited above), as follows:

However, there is no implication that such reservation of decision making 
and action authority is intended to bar negotiations of procedures, to the 
extent consonant with law and regulations, which management will observe 
in reaching the decision or taking the action involved, provided that such 
procedures do not have the effect of negating the authority reserved.

Here, the union's proposal would establish procedures whereby higher level 
management review of a selection for promotion may be obtained before the 
promotion is consummated. The proposal does not require management to 
negotiate a promotion selection or to secure union consent to the decision.
Nor does it appear that the procedure proposed would unreasonably delay or 
impede promotion selections so as to, in effect, deny the right to promote 
reserved to management by Section 12(b)(2). (Emphasis added.)

In my view, the disputed provisions of the parties' negotiated agreement in the 
instant case merely set forth the procedures to be observed by management in 
selecting employees for promotion. Thus, the language of Article 7 of the parties'

- 6 -

5/ National Council of OEO Locals, AFGE, AFL-CIO and Office of Economic Opportunity.
- FLRC No. 73A-67, Report No. 61. ------------------------------------------------ -
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Agreement, as applied to the grievance at hand, would not req.uire management 
to negotiate a promotion selection or to obtain union consent prior to a 
promotion appointment. Nor does it establish new criteria for promotion, limit 
consideration of candidates to those within the Activity at the time of the 
vacancy, or negate the need to comply with other pertinent FPM requirements, e.g., 
the need to extend the minimum area of consideration if it does not produce 
enough highly qualified candidates, etc. 6/

Accordingly, since I conclude that the Applicant's interpretation of the 
provisions of Article 7 cited in the Application does not contravene the purposes 
of the Order, I find the grievance-at issue to be arbitrable under the terms of 
the negotiated Agreement.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of this action by filing a request for review 
with the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Mansigement Relations, U. S. Department • of Labor, 200 Constitution 
Avenue, N.W., Washington, D. C. 20216. A copy of the request for review must be 
served on the undersigned Regional Administrator as well as the other parties.
A  statement of such service should accompsiny the request for review. The request 
must contain a complete statement setting forth the facts and reasons upon which 
it is based and must be received by the Assistant Secretary not later than the 
close of business August 2, 1976.

Pursuant to Section 205.12 o f H h e  Assistant Secretary's Regulations, if a request 
for review, or a request for extension of time in which to file a request for 
review, is not filed, the parties shall notify the Regional Administrator for 
Labor-Management Services Administration, U. S. Department of Labor, in writing, 
within 30 days from the date of this decision as to what steps have been taken to 
comply herewith. The Regional Administrator's address is: Room 2200, 9II Walnut, 
Kansas City, Missouri 64l06.
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Dated: July I6, I976

Regional Aj^nistrat'or 

Kansas City Region

January 27, 1977

U.S. DEPARTMILNIT OF LABOR
O f f i c e  o f  t h e  Assis. . 1 S e c r e t a r y

WASHINOIOM 836

Carol Haddad, National Field Representative 
National Treasury Employees Union 
1730 "K" Street, N.W. - Suite 1101 
Washington, D.C. 20006

Re: Internal Revenue Service 
Indianapolis, Indiana 
Case No. 50-13135(CA)

Dear Ms. Haddad:

^  See Social Security Administration, Headquarters Bureaus and Offices, 
Baltimore, Maryland, FLRC No. 71A.-22, Report No. 39-

This in connection with your request for review seeking reversal 
of the Regional Administrator’s dismissal of your complaint in 

the above-n^ed case.

I find that your request for review is procedurally defective 
because it was filed untimely. Thus, the Regional Administrator 
issued his decision in the instant case on December 9, 1976. As you 
were advised therein, a request for review of that decision had to be 
received by the Assistant Secretary not later than the close of business 
on December 27, 1976. You requested an extension of time to file and were 
given until January 10, 1977, for the request for review to be received.
Your request for review was hand-delivered on January 11, 1977, and there­
fore was received by the Assistant Secretary subsequent to the date you 
were allowed.

Accordingly, since your request for review was filed untimely the merits 
of the subject case have not been considered, and your request for review, 
seeking reversal of the Regional Administrator's dismissal of the complaint, 

is denied.

Sincerely,

Bernard E. DeLury 
Assistant Secretary of Labor

Attachment

GPO 0l4-3«e
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UNITED STATES DEP/JITMENT OF LABOR 
BEFORE THii ASoISTiillT SiajiUL'T/alY FOR LABUil-MANAGEMENT RELATIONS 

CHICAGO RliGION

INTERNAL REVENUE SERVICE,
INDi;JlAPOLI:i DISTRICT OFFICE,
INDIANAPOLIo, INDIANA,

Respondent

and Case No. 50-13135(CA)

NATIONAL TREASURY El'EPLOYEES UIHON, (NTEU)
AND NThU ClUPTLil ^9,

Complainant

The complaint in the above-captioned case was filed on 1-Iarch 
15, 1976, in the Office of the Chicaco Area Administrator.. It al­
leges a violation of Sections 19(a)(1) and (6) of Executive Order 
11^^91 > as amended. The complaint has been investigated and care­
fully considered. It appears that further proceedings are not war­
ranted, inasmuch as a reasonable basis for the complaint has not 
been established, and I shall therefore dismiss in its entirety.the 
complaint in this case.

It is alleged that the Respondent violated Sections 19(a)(1) 
and (6) of the Order-by its failure to properly consult and confer 
with the Complainant relative to the introduction of a revised.travel 
itinerary form for the use of Certain unit employees (Estate and Gift 
Tax Attorneys) in the Indianapolis District of the Internal Revenue 
Service.

The initial charge in this.matter was made on September 19, 1975, 
to the District Director. The basis of the charge is described as a 
refusal on the part of the Respondent to negotiate over the implemen- 
tion of the above mentioned revised form. ..

It is*the Respondent’s position that the facts set forth in 
the complaint do not constitute an unfair labor practice under the 
Order because the Internal Revenue Service has no responsibility to 
confer and consult with the National Treasury Enployees Union re­
garding the use of the Travel Itinerary Form itself, which it terms 
"a methods and meajis" of conducting its agency operations; and that 
the Complainant was afforded four separate opportunities to discuss 
the issue or submit proposals with respect to the possible impact 
on working conditions of the revised form prior to its final imple­

mentation.

Since the complaint does not raise questions relative to the 
nature of the revised form itself, no attempt iri.ll be made here to 
address that issue. The evidence shows that although the revised 
form was first introduced on M a y  30, 1975> the requirement for its 
mandatory usage was withdrawn on June 30, 1975, which is the first

date that the Respondent was put on notice by representatives of 
the Complainant that the revised form's introduction was being 
challengpd. Tne Respondent subsequently solicited suggestions 
and recommendations from the Complainant on the use of the revised 
form in letters dated July 18, 1975 and August 28, 1975. Investi­
gation reveals that the Complainant did not avail itself of either 
of these opportunities. The Respondent, however, did meet with 
the Complainant on November 11, 1975, subsequent to the filing of 
the pre-complaint charge, in an unsuccessful attempt at informal 
resolution of the issue.

The evidence, then, does not support a conclusion that there 
was a refusal to consult and confer ivith the exclusive representa­
tive on the part of the Respondent concerning this matter. At the 
first notification that exception was being taken to the intro­
duction of the revised form, the Respondent issued instructions 
that the continued use of this form would be optiofial. Although 
the Complainant contends that the mandatory usage of this form was 
never rescinded, no evidence was submitted to substantiate this 
contention.

In a letter dated August 28, 1975, Respondent solicited 
Complainant’s specific proposals for negotiation concerning the 
travel itinerary form. Complainant was informed in the letter that 
the proposals would be considered. On September 3, 1975, Complainant 
responded by letter informing Respondent that it considered pre­
paring proposals to be a waste of time and energy and issued an 
ultimation demanding negotiations by September 18, 1975, or NTEU 
would consider the remedy available through the Department of Labor. 
Under the circumstances of the instant case, it cannot be concluded 
that Respondent's position on the issue was so intransigent that 
Complainant could have reasonably believed its proposals would be 
disregarded. Further, the evidence suggests that, at all times 
material during the period from June 30, 1975, when the mandatory 
usage of the form was withdrawn to late September, 1975 when the 
form was implemented. Respondent expressed a willingness to nego­
tiate regarding the impact of the use of the form but Complainant 
was not responsive to the opportunity.

Accordingly, I find no reasonable basis established by the 
Complainant for the finding of a violation in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assist­
ant Secretary the Complainant may appeal this action by filing a 
request for review with the Assistant Secretary and serving a copy 
upon this office and the Respondent. A statement of service should 
accompany the request for review.

- 2 -

687



Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received 
by the Assistant Secretary for Labor-Management Relations, Atten­
tion: Office of Federal Labor-Management Relations, S. 
Department of Labor, LMSA, 200 Constitution Avenue, N. W.,
Washington, D. C. 20216, not later than close of business December 27, 1976.

Dated at Chicago, Illinois this 9th day of December, 1976.

- 3 -

R. C. DeMarco, Regional Administrator 
United States Department of Labor 
Labor-Management Services Administration 
Federal Building, Room 1060 
230 South Dearborn Street 
Chicago, Illinois 60604

Attachmenti LMSA 1139

2-4-77

U.S. DEPARTMENT OF LABOR
O f f ic e  o p  t h e  A s s i s t a n t  S b c r b t a r y

WASHINGTON
837

Mr. Ralph J. Pellegrini, President 
Local 911, American Federation of 

dovemment Employees, AFL-CIO 
6931 North Olcott'
Chicago, Illinois 60604

Re: U.S. Department of Housing 
and Urban Development 

Chicago Area Office 
Case No. 50-13180(CA)

Dear Mr. Pellegrini:
This is in connection with your request for review seeking reversal 

of the Regional Administrator’s dismissal of your complaint in the 
above-named case.

I find that your request for review is procedurally defective 
because it was filed untimely. In this regard, it was noted that your 
request for an extension of time in which to file a request for review 
in this matter was denied on January 7, 1977. As you were advised in 
the Regional Administrator's dismissal letter in the instant case, dated 
December 9, 1976, a request for review of the dismissal had to be received 
by the Assistant Secretary not later than the close of business December 
27, 1976. Your request for review, dated January 6, 1977, and received 
thereafter Is, therefore, clearly untijiely.

Accordingly^ since your request for review was filed untimely the 
merits of the subject case have not been considered, and your request 
for review, seeking reversal of the Regional Administrator's dismissal 
of the complaint. Is denied.

Sincerely,

Jack A. WarShaw 
Acting Assistant Secretary of Labor

Attachment
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U^IILO SiAil-b DEP.;l^r>ENr LABOR 
BEFORE IHE ASSISTANT SECRETARY l̂ XiR LABOR-MAN AGE MEN T RELATIONS

ailCAGO REGION
U. S. DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT,
CHICAGO AREA OFFICE, 
aaCAG O, ILLINOIS,

Responden t

and Case No. 50-13180(CA)
LOCAL 911, AIERICAN FEDERATION OF 
GOVERN>ffiHT EMPLOYEES (AFGE), AFL-CIO,

Complainant

DISMISSAL OF CO:<PLAINT
The complaint in the above-captioned case was filed on 

Septeiaber 27, 1976, in the Office of the Chicago Area Administrator.
It alleges a violation of Section 19(a)(1), (2), (4) and (6) of 
Executive Order 11491, as amended. The complaint has been inves.ti- 
gated and carefully considered. It appeajrs that further proceedings 
are not vjarranted, inasmuch as the complaint is procedurally defective, 
and I shaJLl therefore dismiss the complaint in its^entirety in this 
case.

It is alleged that the Respondent violated Sections 19(a)(1),
(2), (4) and (6) of the Order by temporarily reassigning the presi­
dent of Complain«*vnt labor organization from the position of Appraiser, 
flultifamily Valuation to Section 518(B), Single Family Valuation 
activities without prior consultation with the union.. Complainant 
first raises the matter, of the president’s reassignment; the Veassign- 
ment of approximately eight (8) other unit employees to Section 518(B) 
responsibilities; the method oif selection of these employees; the 
history of the local president's conflict with some supervisors; the 
legality of the detail to Section 518(B) activities; the feasibility 
of meeting the need of the 518(B) program with other personnel; and 
other unspecified but apparently related matters octurring within 
the context of a meeting with Respondent's representatives on 
July 6, 1976. This meeting concerned the processing of an oral 
grievance, pursuant to paragraphs 14, 15 and 16 of HUD Handbook 
771.2, Employee Grievances, dated June 1973. In follow-up of the 
June 6 meeting, the local union president presented twenty-two (22) 
individual charges and proposed remedies to Respondent in a memoran­
dum dated August 14, 1976. These twenty-two (22) charges center around 
the above-mentioned reassignment and detail other allegations of union 
and/or personal harassment directed at the union president, ajnd other 
officers and members of the local union.

Complainant's August 14, 1976 memorandum containing twenty-two (22) 
separate charges; a copy of a memorandum from Complainant to Respondent 
dated August 23, 1976, charging Respondent with a violation of 
Section 19(a)(4) of the Order for disciplining the local union presi­
dent for filing the Complaint and a copy of a memorandum dated 
August 25, 1976, furnishing Respondent's final decision in this matter.

In response to this large volume of material purporting to be a 
"clear and concise statement of the facts constituting the alleged 
unfair labor practice, the names and addresses of the individuals 
involved and the time and place of occurrence of the particular acts," 
a letter was sent by the Area Administrator to Complainant dated 
October 4, 1976 requesting a modification of Section 3 ("Basis of 
Complaint") of LMSA Form 61 to comply with the instructions appearing 
thereon. Additionally, since it appears several, if not all of 
Complainant's charges were previously raised in the context of a griev­
ance, the Complainant was requested to consider the deletion of those 
items prohibited from being raised in this forum as provided in 
Section 19(d) of the Order. 1/ Section 203.8 of the Regulations of the 
Assistant Secretary, which states that the Regional Administrator may 
dismiss a complaint upon finding that a reasonable basis for the 
complaint has not been established, was also cited in the above-refer- 
enced letter. Finally, Complainant was advised that failure to comply 
with the above request in ten (10) days from the date of receipt of 
this letter could result in a dismissal recommendation by the Area 
Administrator to the Regional Administrator.

Complainant did not respond to the Area Administrator's letter 
and has not complied with the request set forth in ^he letter. I find 
this October 4, 1976 request to be reasonable, proper and necessary in 
'order for an investigation of the Complaint by the Area Administrator 
to be undertaken. Further, on October 27, 1976, Complainant met with 
a representative of the Area Administrator and advised that he was not 
amending the Complaint or offering additional evidence to support the 
present Complaint.

Accordingly, I am able to consider only the material submitted 
by Complainant in the manner and the form in which it was submitted*
The material submitted is largely conclusionary without supporting 
connecting facts showing that Respondent's actions were predicated on

- 2 -

Scction 19(d) of E. O. 11491, as amended, provides that when a 
grievable issue includes an alleged unfair labor practice, the 
aggrieved party has the option of seeking redress through the 
grievance procedure, or under the unfair labor practice pro­
cedure described in the Order, but not both.

Item 3 of the complaint filed on September 27, 1976 refers to a 
copy of Complainant's July 14, 1976 memorandum to Respondent alleging 
violations of Sections 19(a)(1), (2) and (6) of the Order; a copy of
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proscribed motivation or had an effect which violates ri^ts protected 
by the Order. It is well settled under the Assistant Secretary's 
Rules and Regulations that the Complainant shall bear the burden of 
proof at all stages of the proceeding regarding matters alleged in its 
Complaint.

In the instant case, I find that Complainant has not met the 
initial burden of establishing a reasonable basis for the Complaint. 
Therefore, the Complaint in this case must be and hereby is dismissed 
in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, the Complainant may appeal this action by filing a request 
for review with the Assistant Secretary and serving a copy upon this 
office and the Respondent. A statement of f.arvice should accompany 
the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, LMSA, 
200 Constitution Avenue, N. W., Washington, D. C. 20216, not later 
than the close of business December 27, 1976.

Dated at Chicago, Illinois, this 9th day of December, 1976.

- 3 -

R. C. DeMarco, Regional Administrator 
United States Department of Labor 
Labor-Management Services Administration 
Federal Building, Room 1060 
230 South Dearborn Street 
Oiicago, Illinois 60604

2-7-77

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON

838

Catherine Calhoun, Chief Steward 
National Federation of Federal 

Employees, Ind., LU 273 
622 Bishop Road, Apt. L-16 
Lawton, Oklahoma 73501

Dear Mr. Calhoun:

Re: National Federation of Federal 
Employ:ees, Local Union 273 

Case No. 63-7069(CO)

This in connection with your request for review seeking reversal 
of the Acting Regional Administrator's dismissal of your complaint in 
the above-named case.

I find that your request for review is procedurally defective 
because it was filed untimely. Thus, the Acting Regional Administrator 
issued his decision in the instant case on Decenfljer 30, 1976. As you 
were advised therein, et request for review of that decision had to be 
received by the Assistant Secretary not later than the close of business 
on January 14, 1977. Your request for review postmarked on January 13, 
1977 was not received by the Assistant Secretary until after the date it 
was due.

Accordingly, since your request for review was filed untimely the 
merits of the subject case have not been considered, and your request for 
review, seeking reversal of the Acting Regional Administrator's (ilsmlssal 
of the complaint, is denied.

Sincerely,

Jack A. Warshaw 
Acting Assistant Secretary of Labor

Attachment

2 /  See 29 CFR: Section 203.6(e)
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U. s. DEPARTMENT OF LABOR
LABOR-MANAGEMENT SERVICES ADM INISTRATION

911 W ALNUT STREET -  ROOM 2200

81M74-5131 O ffice  of 
Tha Raglonai Adm inistrator

Kansas City. Missouri 64106

December 30, 1976

yiVNT o,
^ -f

Re: 63-7069(00) National Federation 
of Federal Employees, Ind., LU 273, ,r^-- ^  
Respondent and Catherine Calhoun, G 3
Lawton, Oklahoma, Complainant ^

Ms. Catherine Calhoun 
Chief Steward

National Federation of Federal Employees, Ind., LU 273 
622 Bishop Road, Apt. I* 16 
Lawton, Oklahoma 73501

Dear Ks. Calhoun;

The above captioned case alleging violations of Section 19(h)(1) of 
Executive Order 111+91 > as amended, has heen investigated and considered 
carefully.

On the hasis of aJJL the evidence presented, it does not appeax that 
further proceedings are warranted inasmuch as a reasonable basis for 
the complaint has not been establl^ed.

In your complaint, you allege that the Respondent violated Section 19(b)(1) 
of the Order by his failure to submit additional information to the Depart­
ment of Labor in Case No. 63-61|60(CA) and 63-61+63(CA) ; by his withholding 
of correspondence and pertinent information from yourself and other employees; 
and by his failure to notify yourself and LIT 273 members and National 
Federation of Federal Employees National Headquarters that these two 
Unfair Labor Practices had been withdrawn by him. The Respondent, in 
response to inquiry, states that all material requested by you ox by 
Dr. Crook was supplied; that these two Unfair Labor Practice complaints 
were withdrawn at the request of the-Department of Labox and with the 
advice of National Federation of Federal Employees National Headquarters; 
and that eill interested parties were advised of Jensen's actions.

As you were advised, in your telephone discussion October 27, I976 
and by confirming letter, dated October 28, 1976, it ic nececsaiy to 
demoxistrate, by evidence, coercion, restraint or interference of 
individual employees in the exercise of their r i ^ t  to form, join or 
assist a labor organization or to refrain therefrom. You were advised 
that in the absence of such evidence or your withdrawal of this complaint, 
it would be dismissed for the failure to sustain your burden of proof 
under Section 203.6(e) Assistant Secretary Regulations. You have 
submitted no evidence of union restraint or interference with or coercion 
of employees in the exercise of rig^its assured them by the Order. I am, 
therefore, dismissijag this complaint in its entirety.

Page 2
Letter to Ms. Calhoun

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary and ser«/ing a copy upon this office and the 
Respondent. A statement of service must accompany the request for 
review.

Such request must contain a complete sta'tement setting forth the facts 
and reasons upon which it is based and must be received by the Assista'':l 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U. S. Department of Labor, 200 Constitution 
Avenue, N. W. V/ashington, D. C. 20216, not later than the close of 
business January 14, 1977.

THOMAS R.TTOVER
Acting Regional Administrator
Labor-Management Services
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2-7-77

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

W ASHINGTON

839

Mr, Ernest J. Lehmann 
President, Overseas Federation of 

Teachers, AFL-CIO 
Verona American School 
APO, New York 09^53

Re: Department of Defense 
Dependents Schools 
European Region 
Case No. 22-6866(CA)

Dear Mr. Lehmann:

I have considered carefully your request for review, seeking 
reversal of the Acting Regional Administrator’s dismissal of the 
complaint in the above-captioned case, which alleges violations of 
Section 19(a)(l) and (6) of Executive Order IIU9I, as amended.

In agreement with the Acting Regional Administrator, I find 
that a reasonable basis for the instant complaint has not been 
established. Thus, it has been held previously that alleged 
violations of a negotiated agreement which concern differing 
and arguable interpretations of such agreement, such as the 
case herein, as distinguished from alleged action which would 
constitute clear, unilateral breaches of the agreement, are 
not deemed to be violative of the Order and that, under such 
circumstances, the aggrieved party’s remedy for such matters 
lies within the grievance machinery of the parties’ negotiated 
agreement, rather than through the unfair labor practice 
procedures. Cf. Department of the Army, Watervliet Arsenal  ̂
Watervliet, New Y^rk, a/SLMR No. 62k, and Federal Aviation" 
Administration, Muskegan Air Traffic Control Tower» A/SLMR 
No. 53^.

Accordingly, and noting the absence of sufficient evidence 
to establish that the Respondent failed to meet its bargaining 
obligations under the Order, your request for review, seeking 
reversal of the Acting Regional Administrator’s dismissal of 
the complaint, is denied.

Sincerely,

Attachment

Jack A. WarShaw 
Acting Assistant Secretary 

of Labor

L A B O R  M A N A C e M t N T  S E R V IC E .S  A D M IN IS T R A T IO N  

R E 'J IO N A L  O F F IC E  

1 4 1 2 0  C A T e W A Y  B U IL D IN G  

3 5 3 3  M A R K E T  S T R E E T

August 4, 1976

Mr. Otto J. Thomas, President 
Overseas Federation of Teachers/
American Federation of Teachers (AFL-CIO),
Verona School
APO New York 09453

TtLCPMON* 2IS-397.HJ4

ilvTo,

Re: Department of Defense Dependents Schools, 
European Region 
Case No. 22-6866(CA)

Dear Mr. Thomas:

In the above-captioned case, you allege that the Department of 
Defense Dependents Schools, European Region, violated Sections 19(a)(1) 
and (6) of Executive Order 11491, as amended, by unilaterally terminating 
a meeting with the Overseas Federation of Teachers on February 23, 1976.
After investigating the complaint and carefully considering the facts in 
the case, I have concluded that further proceedings are not warranted 
Inasmuch as a reasonable basis fpr the complaint has not been established.

The investigation revealed that the meeting was held pursuant to 
Article 6 of the parties' negotiated agreement and that a dispute arose 
as to whether one of the Union's representatives could be considered an 
"advisor" under the terms of the negotiated agreement. After the matter 
was discussed at some length, the Activity terminated the meeting, stating 
that it would reconvene if the Union reconstructed its team in compliance 
with the terms of the agreement.

You argue that the Respondent was required by the Executive Order to 
hold the consultation meeting. However, you do not contend that the parties 
were involved in contract negotiations 'or that the meeting resulted from an 
OFT request to bargain over a proposed mid-contract change. Moreover, you 
state that the parties were meeting under the terms of the negotiated agree­
ment and describe the benefits, such as per diem and travel expenses paid 
for by the Activity, that occurred to union team members. It is apparent 
from the evidence presented that the alleged unfair labor practice stems 
from a disagreement over the application and interpretation of the negotiated 
agreement. The Assistant Secretary will not consider, in the context of an 
unfair labor practice, a dispute over the interpretation of a negotiated 
agreement, but will leave the parties to their own remedies under the 
agreement. V

1/ Assistant Secretary's Report on a Ruling, Report No. 49.

692



22-6866(CA)
Page 2

2-10-77

U.S. DEPARTMliNT OF LABOR
O f f ic e  o f  t h i : A s s is t a n t  S e c r e t a r y

WASHINGTON

81+0

For the foregoing reason, I find that you have not established 
a reasonable basis for your allegation that Sections 19(a)(1) and (6) 
of the Order were violated and I am, therefore, dismissing the complaint 
in its entirety.

Pursuant to Section 203.8 of the Assistant Secretary's Regulations, you 
may appeal this action by filing a request for review with the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management' Relations, U.S. Department of Labor, Washington,D.C. 20216.
A copy of such request must be served on the Respondent and this office. A 
Statement of service should accompany the request for review. Such request 
must contain a complete statement setting forth the facts and reasons on which 
it is based and must be received by the Assistant Secretary not later than 
fifteen (15) days from receipt of this letter.

Si neere1

Ml. Levine 
Eing Regional Administrator

Mr. Paul J. Hayes 
President, Local Rllf-32 
National Association of Government 

Employees 
P. 0. Box 104
Fort Leonsurd Wood, Missouri 65^+73

Re: U. S. Army Training Center 
Fort Leonard Wood, Missouri 
Case No. 62-U875(GA.)

Dear Mr. Hayes:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal of 
the Application For Decision On Grievability Or Arbitrability 
in the above named case.

The evidence reveals that you filed the instant Applica­
tion on June U, 1976, although a final written rejection of a 
request to proceed to arbitration by the Activity had not yet 
been sought and received, inasmuch as arbitration was not 
invoked. Thus, in agreement with the Regional Administrator,
I find that the instant application is procedurally defective, 
as an application will not be processed by the Assistant 
Secretary until all the remedies in the parties* negotiated 
agreement have been exhausted. Therefore, as the parties* 
negotiated agreement herein provides for arbitration, arbi­
tration must have been invoked and rejected in writing,* which 
was not done herein. In this connection, see Report On A Ruling 
Nos. 56 and 6l (copies attached).

Under these circumstances, your request for review, 
seeking reversal of the Regional Administrator's dismissal of 
the Application For Decision On Grievability Or Arbitrability, 
is denied.

Sincerely,

Jack A. Warshaw 
Acting Assistant Secretary 

of Labor

Attachment
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U. s. DEPARTMENT OF LABOR
LAftoR:MANAGEMENT SERVICES ADM INISTRATION

911 W ALNUT STREET -  ROOM 2200

816-374-5131

September 10, 1976

Office of 
Tho Regional Adm inistrator

Kansas City, Missouri 64106

In Reply Refer To: 62-4875(GA)
U. S. Army Training Center at 
Fort Leonard Wood, Fort Leonard 
Wood, Missouri/NAGE, Local R14-32

^ . j  

o'

r\
<-

Mr. Paul J. Hayes 
National Vice President
National Association of Government Employees 
31 Holly Drive 
Belleville, Illinois 62221

Dear Mr. Hayes:

Your Application for Decision on Grievability or Arbitrability filed 
pursuant to Executive Order 11491, as amended, on June 4, 1976, in the 
office of the St. Louis Area Administrator has been reviewed and considered 
carefully. The grievance, which is the subject of the Application, was 
filed on April 9, 1976, and alleged that the U. S. Army Training Center 
Engineer and Fort Leonard Wood at Fort Leonard Wood, Missouri, had failed 
to properly promote two employees, George A. Detherage and Buenaventura 
Sambrano. By letter of May 12, 1976, the Activity rejected the grievance, 
stating, in part, that the grievance had not been timely filed. It is 
that aspect of the grievance which the Applicant has referred to the Assistant 
Secretary for consideration.

Section 205.2Cb) of the Regulations of the Assistant Secretary provides that
a.'ti application must be filed within sixty days after service on the applicant 
of a final written rejection, expressly designated as such. Although in 
Major General John G. Waggener’s letter of May 12, 1976, to Local R14-32 
President Charles Sherrell it is stated that the letter constitutes written 
rejection of the grievance, I do not find that such a statement satisfies 
the requirements of Section 205.2 of the Regulations.

It is contemplated by the Executive Order that the parties exhaust all 
remedies available to them before bringing their misunderstandings and 
disa-greements to the Assistant Secretary for decision and/or resolution.
For this reason. Section 205.2 requires a final written rejection of the 
grievance. The investigation discloses that you have not attempted to 
exhaust the contractual remedies available, i.e., there has been no request 
that the matter be referred to arbitration. It is noted in this regard 
that Article 26, Grievance Procedure, Section 10 and Article 27, Arbitration, 
of the parties' agreement provide that, under the circumstances present 
herein, the Union has the right to request such a referral. Under the 
particular circumstances present herein, it is my view that, in the

- 2 -

absence of a request for arbitration and an ensuing refusal to so proceed 
by the Activity, there has not been a final rejection of the grievance as 
contemplated by Section 205.2 of the Assistant Secretary's Regulations.17

Accordingly, I find that the Application has not been timely filed and it 
is therefore dismissed.2/

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the other party to the 
agreement. A statement of service should accompany the request for review.

The request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secretary 
for Labor-Management Relations, Attention: Office of Federal Labor-Management 
Relations, United States Department of Labor, 200 Constitution Avenue, N.W., 
Washington, D.C., 20216, not later than the close of business September 27, 
1976.

j^incer^ly,

' THOMAS R. STOVER
Acting Regional Administrator 
Labor-Management Services

ly The file reflects no indication by the Activity of any intent to refuse 
to submit the subject grievance to arbitration for resolution.

2/ In view of the decision reached herein, I am precluded from considering 
the merits of issue raised in the Application and, accordingly, I make 
no determination in that regard.
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Robert L. Metzger, President 
American Federation of Government 

Employees, AFL-CIO, Local 3435 
P.O. Box 8755 
Columbus, Ohio 43215

Re: U.S. Department of Housing and 
Urban Development 

Columbus, Ohio 
Case No. 53-09347(CA)

Dear Mr. Metzger:

This is in connection with your request for review seeking reversal 
of the Acting Regional Administrator's dismissal of your complaint in 
the above-named case.

I find that your request for review is procedurally defective 
because it was filed untimely. Thus, the Acting Regional Administrator 
issued his decision in the instant case on December 23, 1976, As you 
were advised therein, a request for review of that decision had to be 
received by the Assistant Secretary not later than the close of business 
on January 7, 1977. Your request for review postmarked on January-^, 
1977 was not received by the Assistant Secretary until after the date it 
was due.

Accordingly, since your request for review was filed untimely the 
merits of the subject case have not been considered, and your request 
for review, seeking reversal of the Acting Regional Administrator's 
dismissal of the complaint, is denied.

Sincerely,

Jack A. Warshaw 
Acting Assistant Secretary of Labor

Attachment

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CHICAGO REGION

UNITED STATES DEPARTMENT OF 
HOUSING AND URBAN DEVELOPMENT, 
GOLUT4BUS, OHIO,

Respondent

Sind Case No. 5 3 - 0 9 3 4 7 (CA)

LOCAL 3435, AT4ERICAN FEDERATION 
O F  GOVERNMENT EMPLOYEES, AFL-CIO,

Complainant

The Complaint in the above-captioned case was filed on September 7,
1976, in the office of the Cleveland Area Administrator. It alleges a  
violation of Sections 19(a)(1) and 19(a)(2) of Executi/e Order 11491, 
as ajnended. The Complaint was timely filed. The Complaint has been 
investigated and, together with all evidence submitted by the parties 
in interest, has been carefully considered.

On June 25, 1976, Complainant filed its precomplaint charge with 
Respondent in the instant case. Section 203.2(3) of the Assistant 
Secretary's Rules and Regulations requires that the charge shall contain 
a clear and concise statement of the facts constituting the unfair labor 
practice, including the time and place of occurrence of the particular 
acts. A  careful review of the charge discloses only a contention that 
after six months the Respondent has not reassigned Ms. Hill. The 
Complaint in the instant case alleges that Respondent has discriminated 
against Ms. Hill by (1) refusing transfer; (2) passing over her for 
promotion; (3) forcing her to do duties against doctor's certificate, 
and (4) detailing her indiscriminately. The Assistant Secretary's Rules 
and Regulations at Section 203.2(b) require that a Complaint be limited 
to the matters raised in the charge. Accordingly, I find that I can 
consider only the matter of Respondent’s alleged failure and/or refusal 
to reassign or transfer Ms. Hill because of her union affiliation.

The Respondent is correct in its July 2, 1976 letter of final response 
to Complainant's charge in which it takes the position that the determin: 
tion to reassign is cx management reserved right within the meaning of 
Section 12(b) of Executive Order 11491 which has been incorporated in 
the negotiated agreement between the parties. Complainant did not subrail 
evidence and the investigation by the Area Administrator did not disclosc 
evidence that Respondent's failure and/or refusal to transfer Ms. Hill 
was based on anti-union animus or was motivated in whole or in part 
because of her affiliation or work on behalf of Complainant. No e v i ­
dence was provided that Ms. Hill was treated disparately based on her 
union affiliation from other similarly placed employees by Respondent 
in executing its reassigrjuent policy.
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Having considered the aforenentioned findings» it is my conclusion that 
Complainant hŜ s not met its initial burden of proving that a reasonable 
basis for the Complaint exists* Therefore, the Complaint must be and 
hereby is dismissed in its entirety*
Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, the Complainant may appeal this action by filing a Request for 
Review with the Assistant Secretary and serving a copy upon this office 
and the Respondents. A statement of service should accompany the 
Request for Review*
Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U. S. Department of Labor, LMSA, Washington, 
D. C. 20216, not later than close of business January 7, 1977.

Dated at Chicago, Illinois, this 23rd day of December 1976*

LeRoy L* Bradwish
Acting Regional Administrator
United States Departmentof Labor
Labor-Manageraent Services Administratioi
Federal Building, Room 1060
230 South Dearborn Street
Washington, D* C* 60604

- 2 -
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Mr. Luther Adams 
Civilian Personnel Officer 
Civilian Personnel Division 
Redstone Arsenal, Alabama 35809

Re: U.S. Army Missile Command 
Redstone Arsenal, Alabama 
Case No. 1iO-7008(GA)

Deax Mr. Adams:

I have considered carefully your request for review, 
seeking reversal of the Acting Regional Administrator’s Report 
And Findings On Arbitrability, in which he concluded that the 
matter raised by the subject grievance is arbitrable under the 
terms of the parties* negotiated agreement.

In agreement with the Acting Regional Administrator, I 
find that the matter herein is arbitrable in that it involves 
the interpretation or application of Article XXVII of the 
parties* negotiated agreement. In this regard, it was noted 
particularly that, under the current circumstances herein, 
it is \indisputed that the grievances involved are not on matters 
subject to a statutory appeal procedure. Moreover, it was 
noted that under the Executive Order, where an arbitrator has 
issued an award which a p ^ t y  contends is violative of app^cable 
law, appropriate regulations or the Order, it may seek review 
by the Federal Labor Relations Council*

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator’s Report And Findings On 

Arbitrability» is denied.

Sincerely,

Jack A. Warshaw 
Acting Assistant Secretary of Labor

Attachment
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UNiTEa) ST^11^ DEPAimirarr of lator
BEPORE THE ASSICTANT SECltETARY FOR LALOR-MWJAGCffiNT REUTIOllS

u. S. AHa >trssii£ caniAin)
BEDSrOtCS A £ S m L , AULB/wMA

Com  Bo.  1«0-7006(GA) -  2 -

Activity

and Case llo. l40-700e(CA)

LOCAL 1858, AI-!ERICAN nsrDERATION OF 
GOVERM'IENT EMPLOYEES, APL-CIO

REPORT AITO FIITDD^GS
m

ARBITRABILITY

Upon an Application for Decision on Grievability or Arbitrability duly filed under 
Section 205 of the Reeulations of the Assistant Secretary, an investigation of the 
aatter has been conducted by the Area Administrator.

Tinder all of the circumstances, including the i>ositions of the parties and the facts 
revealed by the investigation, I find and conclude as follows:

The Applicant labor organization filed an Application for Decision on Grievability 
or Arbitrability with the Atlanta Area Office on May 7, 1976. This application 
seeks a determination as to whether or not three grievLinccs initialed under the^ 
parties' agreenent are on a matter subject to arbitration. The grievances wliicn hai 
been filed under the procedure set forth in Article V of the parties' agreement 
alleged violations of Article XXVII of the ajpreeinent. Essentially, the issue before 
me for determination is whether a statutory appeals procedure exicts coverin/? tr = 
aatter raised in the ^tievanees, thareby barring s\tth grievances from adjudication 
under the procedure in the negotiated agreement, -/

The agreement involved covers a unit of approxicately 5*000 non-professiona] 
ployeea of the Activity. The a^eemcnt was' effective on March 6, 1975, 2i-d is of 
three years' duration; it therefore was in effect at all times material to this 
^plication.

Bie circumstances giving rise to the grievance are as follows:

On September 25, 1975, unit employees John V7. Ramsden, Barbara S. SJirout and Jo>ji C.̂  
Vaid, initiated grievances with their immediate supervisor, Edward V. Suimers, Chief 
of the Procrams Division of the Activity. No resolution was reached and the griev­
ances proceeded to the second step of the procedure specified in Article V, Section 
3 of the parties' negotiated agreer.ent. On October 1, 1975, a meeting was held 
between the grievants and their representatives and Activity's representatives in ^ 
attempts to resolve the grievances. No resol\ition was reached. On October 15, 197:>i 
the grieva:ices were consolidated, reduced to writing, and a request was made to for- 
vard the Jiatter to the third stop of the negotiated procedure. The written grievnnce 
alleges violation of Article XXVII of the agreement. It seeks the combination of the 

3U5-GS-12 competitive levels 311. 31U and 316. Article XXVII reads:

«. Competitive levels for positions that are interchangeable will be 
the same for all organizations of the conpctitive area. Like posi­
tions will not be placed in different competitive levels based 
solely on or^^iizational structure within the conrpetitivo areas.
Further, eopioyees will, upon request, be advised of their initial 
competitive* level and subceqvient clianges, if any, by the Civilian 

Personnel Division, 
b. Fragmented (i.e. S e p a ra te ) competitive levels shall not be used to 

circumvent reduction in force procedures prescribed in HPM 3$1.
CoTspetitive levels will be i,:;tablis;ied in accordarxe with ITM 351.
Jobs fiiJnila’* 1" all injportsnt respects that the employcBS can be
xwadily iroved from one job to anotlier without significant tralninf:__________

"Tlio coverage and scop« of the prpce-jy Section. 13(a) 01' tht: Order ntaiey iu pait: _ ^
duro oliall bo negotiated by the i»a.ctiefi tp the ogreoir.ent with tho oxception • that it 
«ay not cover matters for which a statutory appeal procedure exists . . . "

tuod without unduly interrupting tho work program will be place«J 
la the same competitive level.

•In accorfance with an option available to aggrieved enployeee under the provisions 
of the negotiated grievance procedure, a grievance investigator was cclected to 
Investigate tho grievancen. On December 8, che issued her report on tho grievances, 
concluding that positiono in Series 3/45-GS-12 under competitive level 311 and 31I4 
be placed under a single cor„petitiv© level. She further reconuaended that positions 
under competitive levels 3II, 31U and 316 be further screened for possible inclusion 
under this competitive level. In accordance with Article V, Section 3c(5) the 
Cooimander of the Activity issued his decision on the findings of the grievance 
examiner through letters .dated January 16, 1976, and addressed to-each of the three, 
grievants. In each case, he found that the positions in question were not inter- 
chaxigoable as they differed in qualification requirements. He therefore denied 
each of the grievances. In a letter dated February 9» 1976, the Applicant requested 
that arbitra-^on be invoked’on the grle’/ances* under the provisions of Article V, 
Section ^  On March 8, 1976# the Activity denied the grievability and arbitra­
bility of the grievances on the basis that the matter raised in them was covered 
by a statutory appeals procedure; this rejection was expressly designated as a 
final rejection.

It Is the Applicant's position that as the appeals procedure contained in Federal 
Personnel Manual (FPM) , Chapter 35l, Subcliapter 9-1 can be invoked only when a 
reduction in force notice has been issued, no statutory appeals procedxire exists 
where no such i^otice has been issued. Therefore, applicant contends the matter 
raised in the grievance sho\;Q.d be resolved under the arbitration provisions since 
It 1b covered by Article XXVII,

It la the Activity's position that as the matter raised in the grievances is covered 
by a statutory appeals procedure, once a reduction in force notice is issued, it is 
precluded from coverage under the gi’ievance and arbitration provisions of tlie parties' 
agreement. In this respect the Activity notes -tiriat in the event a reduction in 
force does occ;ir which iiopâ cts on the grievants, a statutorj'' appeals procedure will 
ba available to them. It further notes that pexioitliijg this flatter t® he processed 
under the grievance procedure at the present time may result in dval adjudication 
of the matter in different forums should a red\iction in force notice subsequently 
be issued and the statutory appeal procedure pursued.

It is clear that .the procedure specified in Subchapter 9 of Chapter 351 of the Fn*! 
provides a statutory appeal only for those employees who have had notice of proposed 
reduction in force. Only then may they appeal to the Civil Service Ccinsission over 
an improperly drawn competitive list. The Civil Service Coraaission will not accept 
such an appeal unless a reduction in force notice has been issued.

In the instant case no such notice has been issued to the employees involved. Tiiere- 
fore, no appeal to the Comnission is available. Under these circvimstances I find 
that a statutory appeal covering their present complaint does not exist. Therefore, 
a statutory appeal procedure cannot be held to bar the processing of the Instant 
grievance.

The provisions of Article V, Section 5 of the parties' agreement clearly provide 
for submi-ssion to arbitration of unresolved grievances over the interpretation or 
application of the agreement.

2/ Article 5» Section 5 of the parties' agreement reads in part:

a. This procedure provides for the arbitration of unresolved grievances 
arising over t>ie interpretation or application of this AGRIIi’̂̂ T which 
have been processed under the provisions of this Article. Arbitration 
may be invoked by the Employer and/or the Union but not by the employee.

b. Only those grievances which directly involve tlie interpretation or appli­
cation of tho npccific torms and proviciono of this AGREn-U-INT may be sub- 
nitted to arbitration under this Article, Crievcnces involving the in­
terpretation or published Department of the Axmy or higher laws, policies 
or regulationn ohall not be subject to this procedure regardless of 
whether such l«'iW3, policies or regulations are quoted or cited in this 
ACKIS^ffiNT.
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In reaching this detemination I have considered the Activity's argunent that per­
mitting the arbitration of these grievances at the present time would allow dual 
adjudication of the grievances should a reduction in force notice affecting the em­
ployees be issued at some future date. Even if this is so it would not justify a 
finding that the Applicant is not entitled to arbitration under the contract.

Based on the above, I conclude that Article XXVII covers the matter raised in the 
grievance. Accordingly, I find that the grievance is on a matter subject to 
arbitration in an existing agreement.

Havixig found the matter to be arbitrable, the parties are hereby directed to fur­
ther process it in ^cordance with their negotiated procedures.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary a.-, 
aggrieved party may obtain a review of this action by filing a request for review 
with the Assistant Secretary for Labor-Hanagement Relations, U. S. Department o:
Labor, Washington, D. C. 20216. A copy of the request for review must be serv'ei 
upon the undersigned as well as the other parties.; A statement of such service .should 
accompany the request for review. The request must contain a con5>lete statemer.-t 
setting forth the facts and reasons upon which it is based and must be received ^  the 
Assistant Secretary not later than the close of business July 291 1976.

Pursuant to Section 205.12 of the Assistant Secretary's Regulations, if a request 
for review, or a request for extension of time in which to file a request for revisv, 
is not filed, the parties shall notify the Regional Administrator for Labor-Man£,-;?r==r.t 
Services, U. S. Department of Labor, in writing within 30 days from the date of this 
decision as to what steps have been taken to comply herewith. The address of the 
Regional Administrator is 1371 Peachtree Street, K.E., Room 300, Atlanta, Georgia

30309.
LABOR-^IAMAGHffiNT SERVICES AIMDIISTRATION

IlATED: July II1. 1976
SEYMOUR X ALSHER
Acting Regional Administrator

O f u c l  o f t h e  A s s is ia n t  S ec r eta r v  
W A SH IN G T O N

L’ .S DEPARTMENT OF LABOR
843

is IS//

Mr, Leo D. Smith
7023 Quig Street, Apt. 517
San Antonio, Texas 78223

Dear Mr. Smith:

re: Leo D. Smith, Complainant 
Local 1617, AFGE, Respondent 
File 63-6452(18)

I have carefully considered your request for review of the 
Regional Administrator’s dismissal of your March 23, 1976, com­
plaint in case number 63-6452 brought under the Bill of Rights 
provisions of the Regulations implementing Section 18, Standards 

of Conduct, of Executive Order 11491.

The Regional Administrator dismissed your complaint because you 
had confirmed your reinstatement to membership and office in 
Local 1617 by a letter of October 14, 1976, to Dallas Area 
Administrator Oscar E. Masters which resolved your section 
204.2(a)(5) complaint concerning your improper expulsion from 
membership in the local. He indicated that your request for 
punitive action, in the form of expulsion from membership in 
Local 1617, against Mr. Roger L.. Vachon who was President of 
Local 1617 V7hen you were expelled was not within the authority 
of the Assistant Secretary for L a b o r -Management Relations.

I concur with the Regional Administrator's decision to dismiss 
your Bill of Rights complaint based on all the information 
before him, including your letter of October 14, 1976. Any 
actions by local officers subsequent to your reinstatement 
which you feel violate your rights under section 204.2(a)(1) or 
204.2(a)(2) to attend and participate in union meetings should 
be raised in a complaint alleging violations of those sections 
if you are unable to achieve a settlement of your problem with­
in the union itself. I also concur with the Regional 
Administrator that your request for disciplinary action against
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Mr. Vachon and others who participated in your expulsion is not 
a matter that can be handled under the provisions of Executive 
Order 11491 or the Regulations implementing it.

Two other matters that you raised are not issues involving the 
Bill of Rights. The question of intimidation and threats of 
violence against you in connection with the filing of an election 
complaint with the Labor-Management Services Administration has 
been considered in connection with a current election case 
challenging the November 1975 election of officers in Local 1617. 
The allegations of a conflict of interest and violation of sections 
204.31 and 204.33 of the Regulations by Mr. Vachon is moot because 
those sections of the Regulations apply only to union officers and 
agents and Mr. Vachon was not an officer or employee of the local 
at the time you filed your complaint on March 26, 1976, and is not 
now an officer or employee.

Therefore, for the above reasons, I concur with the decision of 
the Regional Administrator for Labor-Management Services. Accord­
ingly, your request for reversal of the Regional Administrator's 
dismissal of your complaint is denied.

Sincerely yours.

Jack A. Warshaw 
Acting Assistant Secretary 
of Labor

Attachment

U. S. DEPAf^TMENT O r LABOR 
l a b o r -m a n a g e m e n t  sbRvicrs a d m in is t r a t io n  

911 WALNUT STREET -  ROUM 2200

8 16 -3;45131 Office of 
T h *  Rcslonal A dm Jnltlralor

Kans.^&City. Missouri G4106

October, 26, 1976

Mr. Leo D* Smith
7023 Qiiig Street, Apartment 51?
San Antonio, Texas 76223

Dear Mr. Smith:

Ref: 63-6U52 (18)

On March 23 5 1976 you filed a Complaint at our Dallas Area Office alleging 
violation of your rights protected under Section 20^.2 of the Ptules and 
Regulations of the Assistant Secretary for Labor-Management Relations. You 
alleged, in essence, that your membership in Local I617, American Federation 
of Government Employees (AFGE), Ai?’L-CIO axid officeholding as Chainnan of the 
Insurance Committee and thus a member of the PJxecutive Board of Local l6l7> 
was teminated on or about August 1, 1975* As of the date you filed your 
Complaint, you had been unsuccessful in obtaining corrective action through 
intra-union appeals.

We have investigated your Complaint and we have determined that local I617, 
acting on instructions of the National Executive Council, AFGE, reinstated 
you to membership on September 2, 1976, retroactive to August 1, 1975> and 
you were orally advised on September 27, 19?6 by Andrc’.-: G, Sanchez, Presi­
dent, Local 1617, that you had been reinstated as Chairman, Insurance Com­
mittee and. member of the Executive Board.

By letter dated October ll̂ , I976 to Dallas Area Administrator Oscar E. Masters, 
you confinn your reinstatement to membership and office in Local I617, but 
reassert your request for punitive action, in the fo:.a of expulsion from 
membership in Local I617, against Roger L. Vachon who was President of Local 
1617 when you were expelled on August 1, 1975*

After considering all of the information before me, I concludc that Local 
1617, AFGE, has properly reinstated you to membership and office, retroactive 
to August 1, 19755 and the piinitive action which you request against 
Roger L. Vachon is not within the authority of the Assistant Secretary for 
Labor-Manageinent Relations. Therefore, no further action will be taken by 
this office and, pursuant to Section 20U .58 of the Roles and Regulatioiis, 
your Complaint is dismissed.

Section 20^+.59 of the Rules and Regulations provides that you may obtain a 
review of ir.y decision by the Assistant Secretary. A request for review must 
be received by the Assistant Secretary by or before the close of business, 
November 10., 1976, and should be addressed to: Assistant Secretary for 
Labor-Wanagement Relations, Attn: Director, Office of Labor-Management
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Standards Enforcement, Room N5H08, U. S. Department of Labor, 200 Constitu­
tion Avenue, N. W., Washington, D. C. 20216. Your request for review icust 
contain a ccanplete statement of the facts and reasons upon vhich a request 
is based. Further, you xcust serve a copy of your request on this office 
and on Local I617, AFCE, end so state to the Assistaxit Secretary.

Sincerely,

CULLEN P. KEOUGH 
Regional Administrator 
Labor-Management Services

O ffic e  o p  t h e  A ss ist a n t  S e c r e t a r y  
W A SH IN G T O N
2/28/77

U.S. DEPARTMKNT OF LABOR

Philip J. Kelly, President 
American Federation of Government 

Employees 
Local 1151, AFL-CIO 
252 7th Avenue 
New York, New York 10001

Re: American Federation of Government 
Employees, AFL-CIO 

Case No. 22-7UUU

Dear Mr. Kelly:

I have considered carefully your request for review seeking 
reversal of the Acting Regional Administrator's dismissal of the 
complaint in the above-captioned case, which alleges a violation 
of Section l8(a)(l) of Executive Order IIU9I, as amended.

Under all of the circumstauices, I find, in agreement with 
the Acting Regional Administrator, that the evidence is insufficient 
to establish a reasonable basis for the instant complaint and 
that, consequently, further proceedings in this matter are 
unwarrajited. In this connection, in addition to the Acting 
Regional Administrator's finding, it was noted that there is no 
showing that there was a violation of any of the provisions or 
procedures contained in the Respondent's Constitution or Bylaws.
I have also been administratively advised that adjournment of the 
Convention giving rise to this complaint was accomplished at-a 
time sufficient to allow all delegates to arrive home before, 
sundown on the eve of the holy day.

Accordingly, your request for review, seeking reversal of 
the Acting Regional Administrator's dismissal of the complaint, 
is denied.

Sincerely,

Jack A. Warshaw 
Acting Assistant Secretary of Labor

Attachment
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Septem ber 1 3 , 1976

Mr. Philip a. Kally 
Presidei^t A.P.G.E. Local 1151 
252 7th Avenue 
New York, N.Y. 10001 
(Certified Mail #659106)

Re: American Federation of Government
Employees (National Office) (Respondent) 

and
Philip J. Kally, Pieftideat A.f.G.K,
Local 1151 
Case No. 22-7444

Dear Mr. Kally:

Your complaint alleging violations of Section 18 (a)(1) of EO 11491 
as amended has been investigated and considered carefully. It does 
not appear that further proceedings are warmnted.
You allege that by scheduling the A.P.G.B. National Convention from 
September 20, 1976 to September 24, 1976 the respondent has committed 
violations of Section 18 because the last day of the convention will 
conflict with Rosh Hashema, a holy day for Jewish members.
In keepdmg with established policy of the Labor Meunagemont Services 
Administration, I must dismiss your complaint as untimely, pursuant 
to Section 204.54 of the regulations of the Assistant Secretary on the 
groxinds that na violation has yet occurred.

Pursuant to Section 204.59 of the Regulations of the Assistant Secretary, 
you nay appeal this action by filing a request for review with the 
Assistant Secretary for Labor-Managenent Relations, Attention: Office 
of Labor Management Standards Enforcement, U.S*. Department of Labor, 
Washington, D.C. 20216. A copy of the request for review must be served 
upon this office and the Respondent. A statement of service should 
accompany this request for review.
Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the 
Assistant Secretary not later than close of business September 28, 1976.

Sincerely,

Frank P. Willette 
Acting Regional Administrator for 
Labor Management Services

2/28/77

U.S. l)liFAKTM i:N  l' OI* LAliOR
O f f ic e  o f  t m i : A s s is i  a n  i SiiCRiiTARY

WASHINGTON
8^5

Mr. Philip J. Kelly 
President, V.A. Local 1151, A?GE 
252 Seventh Avenue 
New York, New York 10001

Mr. Morris Persky 
First Vice President 
V.A. Local 1151, AFGE 
252 Seventh Avenue 
New York, New York 10001

Mr. Harry H. Zucker 
Member-Executive Committee 
V.A. Local 1151, AFGE 
252 Seventh Avenue 
New York, New York 10001

Re: American Federation of Government
Employees, AFL-CIO, New York, New York 

Case No. 22-07372

Gentlemen:

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator's dismissal of the complaint 
in the above-captioned case, which alleges a violation of Section 
19(13) (5) of Executive Order IIU91, as amended.

In agreement with the Regional Administrator, I find that a 
reasonable basis for the instant complaint has not been established 
and that, consequently, further proceedings in this matter are 
unwarranted. Thus, it appears that the complained of discrimination 
had not taken place at the time your complaint was filed on July 23, 
1976. Moreover, it vac noted that the Executive Committee of the 
Respondent, at a mooting in December 1975, passed a motion to 
recommend to tlio Rules Committee that the Union’s Convention be 
adjourned by ir?:05 a.m. on Friday, September 2U, 1976, so as to 
avoid a Ror;h llaDhanna conflict. Furthernioro, I have been adminis­
tratively adviGocl th.'it the Convention v/ar., in fact, adjourned 
at an hour tliab V’̂i'Ti^tled all in attendance to arriv(' homo before 
sundown on September 2h, 197^. Nor is there any r;hov;ing thah, 
in fact, any of the Complainants, or those on whose behalf tiie com­
plaint was brouj'ht, were diccinfranchisod frcM.i exei'cising their 
rightr, or duties as delegates to the Convention bccause of their 
religious beliefs.
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Under all of these circumnlaiK'ec, yo\ir reque:;l. Tor review, 
seekiiic reversal of the Regional Administrator *s dismissal of the 
complaint, is denied.

Sincerely,

-  2
T( • I phone 219 /-It 34

September 8, 1976

Jack A. Warshaw 
Acting Assistant Secretary of Labor

Attachment

Mr. Phillip J. Kelly 
President, V.A. Local 1151, AFGE 
252 Seventh Avenue 
New York, New York 10001 
(Certified Mail No. 452275)

Mr. Morris Persky 
First Vice President 
V.A. Local 1151, AFGE 
252 Seventh Avenue 
New York, New York 10001 
(Certified Mail No. 452276)

Mr. Harry H. Zucker
Member - Executive Committee
V.A. Local 1151, AFGE
252 Seventh Avenue
New York, New York 10001
(Certified Mail No. 452277)

Re: American Federation of 
Government Employees 

National Office 
Case No. 22-7372(C0)

Gentlemen:

Your unfair labor practice complaint in the above-captioned case 
rilleging a violation of Section of Executive Order 11491, as amended, 
(hereinafter, the Order) has been investigated and carefully considered.
It does not appear that further proceedings are warranted.

Your complaint specifically alleges that the American Federation of 
Government Employees (hereinafter, the Respondent) violated Section 19(b)(5) 
of the Order by scheduling, "contrary to the provisions of Article V, Section 
4(a) of the National Constitution of the said AFGE ... its National Convention 
starting on September 20, 1976 through September 24, 1976 inclusive, in total 
disregard of the notice, timely given in accordance with the cited constitu­
tional provision, that the Jewish Holy Day of Rosh Hashanna starts on Septem­
ber 24, 1976 and that observing Jews could not travel past sundown.'

^Complaint Against Labor Organization filed July 23, 1976.
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o . u A‘*"'i,"istrator's investigation disclosed that on or about
October 3, 1975, and again several times thereafter, the Respondent was 
informed by letter from New York City A.F.G.E. Council President Timothy 
cnang, of the conflict between the proposed dates of the Respondent's 
National Convention and the Jewish Holy Day of Rosh Hashanna. The inves- 
tigation further disclosed that the Respondent subsequently advised that 
it could not alter the convention, but offered a compromise measure (i e 
a recommendation by the Respondent's National Executive Council to the 
convention s Rules Committee that the Committee move that the delegates 
to the convention vote to adjourn the convention at 12:05 A.M. on Septem­
ber 24, 1976). You contend that such action and subsequent inaction on 
the part of the Respondent constitutes improper discrimination against'the 
members of the Respondent labor organization, who observe the Jewish Holy 
Day of Rosh Hashanna, in violation of Section 19(b)(5) of the Order.

Section 19(b)(5) of the Order prohibits discrimination because of 
race, color, creed, sex, age or national origin with regard to t̂he terms 
or conditions of membership in a labor organization (i.e. the standards of 
or prerequisites to membership).^

Section 18 of the Order guarantees labor organization member the 
right to equal (i.e. non-discrimination) treatment under the governing 
rules of a labor organization.*^

Your complaint does not allege discrimination against an employee with 
regard to terms or conditions of membership which is proscribed by Section 
19(b)(5) of the Order but rather some form of disparate treatment of members 
of the Respondent labor organization with regard to participation in the 
interal affairs of the Respondent labor organization which falls under the aegis 
of Section 18 of the Order. Since the matter you complain of is not actionable 
under Section 19 of the Order, I am dismissing the complaint in its entirety.^

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington, 
D.C. 20216. A copy of the request for review must be served upon this office 
and Respondent. A statement of service should accompany this request for 
review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the Assistant 
Secretary not later than close oi business September 23, 1976,

Sincerely,

Kenneth L. Evans 
Regional Administratqr

for Labor-Management Services

2 Secti9n 19(b)(5) of the Order provides that "A labor organization shall 
not discriminate against an employee with regard to terms or conditions 
of membership, because of race, color, creed, sex", age, or~n'atTonYl 
origin;" (emphasis added)

Section 404.1 et seq. of the Regulations which implements Section 18 of 
the Order and incorporates certain provisions of the Labor-Management 
Reporting and Disclosure Act of 1959 (29 USC, 401 et seq) therein provides, 
-in pertinent part, that "every member of a labor organization shall have 
equal rights and privileges within such organization to nominate candidates, 
to vote in elections or referendums of the labor organization, to attend 
membership meetings and to participate in deliberations and voting upon the 
business of such meetings, subject to reasonable rules and regulations in 
such organization's constitution and bylaws."

 ̂The Area Administrator of the Washington Area Office is currently processing 
as a violation of Section 18 of Executive Order 11491, as amended, in Case 
No. 22-07444(14) the factual allegations discussed herein.
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February 28, 1977

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON. D.C. 20210

Carol Haddad, National Field Representative 
National Treasury Employees Union 
1730 "K" Street, N.W. - Suite 1101 
Washington, D.C. 20006

o'

846

Re: Internal Revenue Service 
Indianapolis, Indiana 
Case No. 50-13135(CA)

Dear Ms. Uaddad:
This is in regard to your letter of February 14, 1977, in vfaich 

you request that the Assistant Secretary's dismissal (dated January 27, 
1977) of your request for review on the ground that it .̂̂as filed un­
timely be reconsidered.

I have reviewed the facts you relate regarding your attempts to 
have your request for review delivered to the Assistant Secretary be­
fore close of business on January 10, 1977. By your own admission, it 
was not delivered until 5:25 p.m. on January 10th, which is after close 
of business, and our records clearly show that it was stamped received 
on January 11th.

In my view, the matters set fortii in your letter do not warrant re­
versal of the previous decision by the Assistant Secretary. Accordingly, 
your request for reconsideration is hereby denied.

Sincerely,

Jack A. Warshaw 
Acting Assistant Secretary of Labor

Attachment

UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SBCRETAilY FOR LABOiW^ANAGEMENT RELATIONS 

CHICAGO REGION

INTERNAL REVENUE SERVICE,
INDIANAPOLIS DISTRICT OFFICE,
INDIANAPOLIS, IITOIANA,

Respondent

and Case No. 50-13135(CA)

NATIONAL TREASURY EI^LOYEES UiaON, (NTEU)
AND m m  CHAPTER 49,

Complainant

Tlie complaint in the above-captioned case was filed on l-larch 
15> 1976, in the Office of the Chicago Area Administrator. It al­
leges a violation of Sections 19(a)(1) and (6) of Executive Order 
1i591> as amended. The complaint has been investigated and care­
fully considered. It appears that further proceedings are not war­
ranted, inasmuch as a reasonable basis for the complfidnt has not 
been established, and I shall therefore dismiss in its entirety the 
complfdnt in this case.

It is alleged that the Respondent violated Sections 19(a)(1) 
and (6) of the Order by its failure to properly consult and confer 
with the Complainant relative to the introduction of a revised travel 
itinerary form for the use of certain unit employees (Estate and Gift 
Tax Attorneys) ^  the Indianapolis District of the Internal Revenue 
Service.

The initial charge in this.matter was made on September 19, 1975, 
to the District Director. The basis of the charge is described as a 
refusal on the part of the Respondent to negotiate over the implemen- 
tion of the above mentioned revised form.

It is the Respondent's position that the facts set forth in 
the complaint do not constitute an unfair labor practice under the 
Order because the Interna]. Revenue Service has no responsibility to 
confer and consult with the National Treasury Employees Union re­
garding the use of the Travel Itinerary Form itself, which it terms 
”a methods and means" of conducting its agency operations; and that 
the Complainant was afforded four separate opportunities to discuss 
the issue or submit proposals \dth respect to the possible impact 
on working conditions of the revised form prior to its final imple­
mentation.

Since the complaint does not raise questions relative to the 
nature of the revised form itself, no attempt will be made here to 
address that issue. The evidence shows that although the revised 
form was first introduced on May 30, 1975, the requirement for its 
mandatory usage was withdrawn on June 30, 1975, which is the first
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date that the Respondent was put on notice by representatives of 
the Complainant that the revised form’s introduction was being 
challenged. Tlie Respondent subsequently solicited suggestions 
and recommendations from the Complainant on the use of the revised 
form in letters dated July 18, 1975 and August 28, 1975. Investi­
gation reveals that the Complainant did not avail itself of either 
of these opportunities. The Respondent, however, did meet with 
the Complainant on November 11, 1975, subsequent to the filing of 
the pre-complaint charge, in an unsuccessful attempt at informal 
resolution of the issue.

The evidence, then, does not support a conclusion that there 
was a refusal to consult and confer with the exclusive representa­
tive on the part of the Respondent concerning this matter. At the 
first notification that exception was being taken to the intro­
duction of the revised form, the Respondent issued instructions 
that the continued use of this form would be optional. Although 
the Complainant contends that the mandatory usage of this form was 
never rescinded, no evidence was submitted to substantiate this 
contention.

Such request must contain a complete statement setting forth 
the facts and reasons up>on which it is based and must be received 
by the Assistant Secretary for Labor-Management Relations, Atten­
tion: ,Office of Federal Labor-Management Relations, U. S. 
Department of Labor, LMSA, 200 Constitution Avenue, N. W., 
Washington, D. C. 20216, not later than close of business December 2/, 1976.

a-ited at Chicago, Illinois this 9th day of December, 1976.

r !T*C. iX?Marco, Regional Administrator 
United States Department of Labor 
Labor-Management Services Administration 
Federal Building, Room 1060 
230 South Dearborn 'Street 
Chicago, Illinois 60604

In a letter dated August 28, 1975, Respondent solicited 
Complainant’s specific proposals for negotiation concerning the 
travel itinerary form. Complainant was informed in the letter that 
the proposals would be considered. On September 3, 1975, Complainai 
responded by letter informing Respondent that it considered pre­
paring proposals to be a waste of time and energy and issued an 
ultimation demanding negotiations by September 18, 1975, or NTEU 
would consider the remedy available through the Department of Labor 
Under the circumstances of the instant case, it cannot be concluded 
that Respondent's position on the issue was so intransigent that 
Complainant could have reasonably believed its proposals would be 
disregarded. Further, the evidence suggests that, at all times 
material during the period from June 30, 1975, when the mandatory 
usage of the form was withdrawn to late September, 1975 when the 
fona was implemented, Respondent expressed a willingness to nego­
tiate regarding the impact of the use of the form but Complainant 
was not responsive to the opportunity.

Accordingly, I find no reasonable basis established by the 
Complainant for the finding of a violation in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assist­
ant Secretary the Complainant may appeal this action by filing a 
request for review with the Assistant Secretary and serving a copy 
upon this office and the Respondent. A statement of service should 
accompany the request for review.

Attachment: LMSA 1139
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February 28, 1977

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

847

A1 Kalx, Preflldent 
Lodge No. 81
International Asaoclation of 
ILachlnista and Aexospace Workers 

105 Sixteenth Avenue 
East Moline, Illinois 612AA

Re: Department of the Ant^ 
Kock Island Arsenal 
Rock IslanJ, Illinois 
Case Ko. 50-13188(CA)

Dear Mr. Ilalx:
Thl3 is in regard to your euiil}»raia of February 10, 1977, in which^you 

in effect, request reconsideration of the Assistant Secretary's disraissal 
(dated January 27, 1977) of your request for rcvicv in the subject case 
on the ground that it was filed untimely.

I have revieved the facts surrounding the dismissal of your request 
for review. As rointed out in the dismissal letter, your request for re­
view was received subsequent to the date due. In fact, it was postmarked

January 7, l'>77‘\ the date it was due. You now state that you did not 
rcceive the Actinĵ  Regional Administrator’s decision until January 4, 1977. 
However, you did not nentlon this in yoar request for review; nor did you 
request an extension of tine in which to file.

Under the foregoing circumstances, your request for reconsideration is 
hereby denied.

Sincerely,

Jack A. Warshaw 
Acting Assistant Secretary of Labor

DEPARTMENT OF THE ARMY, 
ROCK ISLAND ARSENAL, 
ROCK ISLAND, ILLINOIS,

Applicant

and Case No. 50-13188(GA)

LODGE N0« 81, INTERNATIONAL ASSOCIATION 
OF MACHINISTS AND AEROSPACE VJORKERS, AFL-CIO,

Respondent
REPORT AND FINDINGS 

ON
ARBITRABILITY

On October 7, 1976, Rock Island Arsenal, Rock Island, Illinois, 
filed an Application for Decision on Grievability or Arbitrability 
with the Chicago Area Administrator concerning a unit of its employees 
which is exclusively represented by Lodge Noo 81, International Asso­
ciation of Machinists and Aerospa:ce VJorkers (lAMAW)o 1/ The collective 
bargaining agreement between the parties is the "Negotiated Agreement 
Between Rock Island Arsenal, Rock Island, Illinois, And International 
Association of Machinists And Aerospace V/orkers Arsenal Lodge No* 81,*' 
v^ich remains in force for three (3) years from its effective date of 
April 20, 1976o

Recognition v/as granted on March 25, 1964, under Executive Order 
10988 to Lodge No. 81, lAMAW, as the exclusive representative 
for a unit of employees described as including ''aill non-super- 
visory Wage Grade employees employed at Rock Island Arsensil, 
and excluding *'all VJage Grade, non-supervisory employees in the 
imit consisting of Trainee and Journeyman Toolmakers, Tool and 
Die Hardeners and Die Sinkers; all Wage Grade non-supervisory 
employees assigned to the unit consisting of the Central Heating 
Water Filtration and Air Compressor Plants of the Facilities 
Engineering Office; (and employees specifically excluded by 
provisions of Executive Order 11491, as amended. Section 10(b)).'* 
The parenthetical portion of the unit description was added after 
recognition was granted to achieve conformity with the Executive 
Order. In an Amendment of Recognition dated December 31, 1974 
the Chicago Area Administrator (in Case No. 50-11135(AC) ) 
ordered that **Rock Island Arseni and the United States Army 
Communications Command Agency-Rock Island** be substituted for 
"Rock Island Arsenal** as the designation of the activity for 
the unit described above.

A tta c lm c n t
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T he issue before me in this matter is whether or not the Appli­
c a n t’s decision to shut down a portion of the Rock Island Arsenal 
during the period of December 24, 1976, to January 2, 1977, is 
arbitrable under the terms of the negotiated agreement.

Investigation reveaJLs that after the Respondent requested a 
meeting on the above issue and the subsidiary issue of requiring the 
use of four (^) days annual leave by the affected employees in accor- 
daJice with Article XXIII, a. Step 1 (**Union Dispute Procedure'*), of 
the negotiated agreement, the parties met on August 9, 1976, but were 
unable to resolve their differenceso In accordance with Article XXIII,
b. Step 2, of the negotiated agreement, the Respondent submitted its 
position with respect to the above issues on August 16, 1976, and the 
/^plicant submitted its position on August 19, 1976, In this statement 
the Applicant maintained that the decision to shut down a portion of 
the arsenal and require the usage of annual leave by affected employees 
was not arbitrable under the provisions of the negotiated agreement.
A  meeting betv'een the parties was held on September 1, 1976, but the 
parties were still unable to resolve their differences. ^  On 
September 9, 1976, the Respondent requested arbitration on only the 
”4 day shut down in December 1 9 7 6” and so I shall limit my considera­
tion to this issue.

It is appropriate to consider the sections of the negotiated 
agreement v/hich the Applicant and the Respondent have determined to 
be pertinent. Article II ("Matters Appropriate For Meeting And 
Conferring”) is a statement of general purpose regarding the obliga­
tion of activity management to meet and confer with the union on 
policies and programs auffecting working conditions. Article III 
(“Rights Of The Employer”) is basically a restatement of Section 12(b) 
of Executive Order 11491, as amended, which defines management's non- 
negotiable rights. Article XXII ("Employee Grievance Procedure”) 
provides for ” o o o the mutually satisfactory settlement of employee 
grievances involving the interpretation or application of this agree­
ment,” and it contains sections on jx>licy, coverage, and procedure. 
Article XXIII provides that, ”the following procedure will be followed 
in resolving disputes (differences of opinions concerning the inter­
pretation and application of this Agreement) where no individual

employee grievance is involved." This article provides for the 
accelerated handling of union grievances which are of a general or 
Institutional nature and do not involve a specific supervisor or 
employee. 3/ Article XXVI ("Existing Benefits and Understandings”) 
is a statement of the obligation of activity management to meet and 
confer with the union before making changes in matters affecting 

working conditions*

Where, as here, the relevant Agreement dispute settlement p r o c e ­
dure is limited to differences of opinions concerning the interpreta­
tion and application of the Agreement, it becomes necessary to closely 
examine all provisions in the negotiated Agreement to determine any 
reference to or arguable coverage of the matter requested by the 
Respondent for arbitration which has been stated specifically as ”this 
is a request for arbitration on  the 4-day shutdown in Dec. 7 6 .”
A careful review of the Agreement reveals no such substantive provisions. 
The only Article at all arguably relevant to the issue of the shutdown 
is Article II which provides Respondent with the right to meet and 
confer with Applicant on certain policies and programs. Hov/ever, the 
decision on the 4-day shutdown is a right reserved to management within 
the provisions of Section 12(b) of Executive Order 11491, as amended, 
and no obligation exists to negotiate concerning the decision itself.

Accordingly, having carefully considered the Application and all 
materials submitted b y  the parties in interest, I find that the matter 
of the 4-day shutdown in_ December of 1976 is not subject to arbitration 
under the existing Agreement between the Applicant and Respondent.

Pursuant to Section 205.6(b) and 202.6(d) of the Regulations of 
the Assistant Secretary, any party aggrieved b y  this action m a y  obtain 
a review of this decision by filing a request for review with the 
Assistant Secretary with a copy served upon me  and each of the parties 
to the proceeding, and a statement of service filed with the request 
for review. Such request must contain a complete statement setting 
forth the facts and reasons upon which it is based. The request must 
be received by  the Assistant Secretary of Labor for Labor-Management 
Relations, Attention: Office of Federal Labor-Management Relations,
LMSA, United States Department of  Labor, 200 Constitution Avenue, N. W . ,

Article XXIII, b. Step 2 states (in part) that, ”The parties 
will exchange their respective positions in writing . « * 
^5within7 ten (lO) working days from the date of the Step 1 
meeting. Within five (5) working days from the date the 
written proposals are exchanged, the . . .  ^ a r t i e ^  will 
meet to attempt to arrive at a satisfactory solution.” In 
its August 19, 1976, response the Applicant refers to an oral 
agreement between the parties that the written position state­
ment would be submitted after rather than prior to Step 2. 
Therefore, the September 1, 1976, meeting would appear to have 
been an additional attempt to resolve the dispute outside of 
the Article XXIII requirements.

3 /  Article XXII and Article XXIII are both concerned with the 
** "interpretation or application of the agreement" a n d  would 

appear to be two (2) parts of the same grievance procedure 
rather than being separate and unrelated articles. The 
Article XXII sections on policy (a general statement concerning 
the rights of employees under the grievance procedure) and 
coverage (listing ten (10) issues, mainly personnel actions, 
whidi are excluded from the grievance procedure) are an extended 
definition of the application of the grievance procedure in a 
'particular (employee related) context and their absence in 
Article XXIII should not be seen as either circumscribing or 
extending that article.
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Washington, D. C. 20216, not later than the close of business 
January 7, 1977•

Dated at C3iicago, Illinois, this 23rd day of Decenber 1976.

.  4 -
O ffic e  o f i h e  A ssist a n t  S ec r et a r y  

W A SH IN G T O N

U.S. DEPARTMENT OF LABOR

3/1/77 8U8

LeRoy L.
Acting Regional Administrator
United States Department of Labor
Labor-Management Services Administration
Federal Building, Room 1060
230 South Dearborn Street
Chicago, Illinois 60604

Mr. Carmen J. lodice 
Regional Counsel of Customs 
Region IX, U.S. Customs Service 
U.S. Treasury Department 
55 East Monroe Street - Suite 1501 
Chicago, Illinois 60603

Re: National Treasury Employees Union 
Washington, D.C.
Case No. 50-13183(CO)

Attachment: LMSA 1139 Dear M r . lodice:

I have considered carefully your request for review, seeking reversal 
of the Regional Administrator's dismissal of the above-captioned case, 
which alleges <* violation of Section 19(b)(4) of Executive Order 11A91, 

as amended.

In agreement with the Regional Administrator, and based on his 
reasoning, I find that further proceedings in tliis“-matter are unwarranted 
inasmuch as a reasonable cause to believe that a.violation occurred has 

not been established.

Accordingly, your request for review, seeking reversal of the Regional 
Administrator’s dismissal of the instant complaint, is denied.

Sincerely,

Jack A. Warshaw 
Acting Assistant Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LAi:OR 
BEFORE THE ASSISTATCT SECRETARY FOr. LABOR-MANAG£MI:NT RELATIONS

CHICAGO REGION

DEPARTMENT OF THE TREASURY,
U. S. CUSTOMS SERVICE, CHICAGO REGION, 
ailCAGO, ILLINOIS,

Complainant
and Case No. 50-13183(CO)

NATIONAL TREASURY EMPLOYEES UiaON (NTEU), 
WASHINGTON, D. C, /'a\D NTEU Cll/iPTER 162,
OAK FOREST, ILLIMOIS, AND NTEU JOINT COUNCIL 
OF CUSTaiS CHAPTERS, WESTMONT, ILLINOIS,

Respondent

The Conplaint in the abovc-captioned case was filed on September 30, 
1976, in the Office of the Cnicago Area Adn'.inistratoro It alleges a 
violation of Section 19(b)(4) of EScecutive Order 11491, as amended*
The Conplaint has been investigated and carefully considered. The 
Conplaint allenes in substance that the actions of four Customs 
employees in declining to use their personal vehicles constitute 
engaging in a prohibited work slowdown.
The Complainant submitted evidence showing a long history of the 
practice throughout the Customs Service and specifically in the 
Chicago Region of the use of privately-owned vehicles. Travel auth­
orizations beginning as early as June 1962 were submitted with statis­
tical computations showing that the extensive use of privately-owned 
vehicles in the'perfonaance of Customs employees* official duties 
was and is d substantial percentage compared to other eilternate methods 
of transportation.
The investigation disclosed no basis in lav/ or regulation that would 
require the use of privately-owned vehicles as a condition of employ­
ment in the performance of work assignments. Supervisors have been 
advised not to order or direct omoloyees to use private vehicles in 
the pcrform.->nco of their work assic;nmonts. A review of the employees* 
position descriptions shows no requirement in the job duties for the 
use of a pri vately-cv/ned vehicle in accomplishing the Complainant * s 
work assignments. Frou the evidence subnilted, it seems that the use 
of a privately-ov/ned vehicle by Oastoms employees in carrying out their 
assignments is as nuch for the convenience for the employee as it is 
for the Government and is not a mandatory condition of employment. 
Further, the Complainant submits no convincing evidence to show that 
alternative means of transportation such as Government-owned vehicles, 
public transportation systems, rental autoiiobiles and taxicabs, etc., 
will not adequately substitute for the use of privately-owned vehicles 
in carrying out work assignments involving mobility.

With respect to the four employees alluded to by Complainant in the 
Complaint in the instant case, it was not shown that the employees 
failed to carry out work assignments given by their supervisors on 
September 30, 1976, or on any subsequent date. Tlie Complainant admits 
thc.t its Acting District Director in Chicago, Mr. White, issued verbal 
instructions to his supervisors to the effect that work assignments 
would be made as usual, that no employee declining to use his privately 
owned vehicle was to be ordered or coerced into using it, that such 
employees were to be told to use public transportation, and if they 
encountered difficulty checlc v/ith their supervisor before using taxi­
cabs for their v.-orh assignments. It would appear from the directions 
given supervisors that the Complainant regards public transportation 
and taxicabs as adequate to carry out work assignments given Customs 
employees. Under the facts and circumstances, I find that the 
declination on the part of four Customs employees on September 30,
1976, to use their persona 11 y-ovjned vehicles was an option within their 
discretion and did not result in a slowdown perpetrated by the employees 
involved.
Having considered carefully all the facts and circumstances in this 
case, including the Complaint and alJ# information supplied by the 
parties to the Conx»laint in this case, I find that a reasonable basis 
for the Complaint has not been established. Accordingly, having found 
no reasonable basis established by the Complainant for the finding of a 
violation in this natter, the Complaint in this case must be and hereby 
is dismissed in its entirety.
Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary the Complainant may appeal this action by filing a request 
for review with the Assistant Secretary and serving a copy upon this 
office and the respondent. A statei^ent of service should accompany 
the request for review.
Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U. S. Department 
of Labor, Attention: Office of Federal Labor-Management Relations,
LMSA, 200 Constitution Avenue, N. W. , Washington, D. C. 20216, not later 
than close of business October 29, 1976.

Dated at Chicago, Illinois this 14th day of October, 1976.

- 2 -

R. C. DeMarco, Regional Administrator
U. S. Department of Labor
Labor-Management Services Administration
Federal Building, Room 1060
230 South Dearborn Street
Chicago, Illinois 60604
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March 2, 1977

U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S e c r e t a r y

W ASHINGTON
849

Wiley Ward, President 
American Federation of Government 

Employees, Local 1857, AFL-CIO 
5802 Watt Avenue 
North Nighland, Calif. 95660

Dear Hr. Ward:

Re: McClellan AFB, California 
Case No. 70-5101(CA)

This is in connection with your request for review seeking reversal 
of the Regional Administrator's dismissal of your complaint in the above- 
named case.

I find that your request for review is procedurally defective because 
it was filed untimely. Thus, the Regional Administrator issued his decision 
in the instant case on January 20, 1977. As you were advised therein, a 
request for review of that decision had to be received by the Assistant 
Secretary not later than the close of business on February 4, 1977. Your 
request for review postmarked on February 3, 1977, was received by the 
Assistant Secretary subsequent to the date due.

Accordingly, since your request for review was filed untimely the 
merits of the subject case have not been considered, and your request 
for review, seeking reversal of the Regional Administrator’s dismissal 

of the complaint, is denied.

Sincerely,

Jack A. Warshaw 
Acting Assistant Secretary of Labor

Attachment

U.S. D E P A R T M E N T  OF L A B O R
LADO R-M ANAGEM ENT SER V IC E S ADMINISTRATION

■ COIONAU o r^ » c c

H O O M  9 0 0 1 .  F L D E H A L  I’ U IL O IN C  
4 0 0  G O U D c IN  f ; A r E  A V L N U F .  » O X  3 6 0 1 7  

S A N  F R A N C IS C O . C A L I F O R N I A  9 4 1 0 2  
T E L E P H O N E :  4 1 S -S S 6 -5 9 1 S

January 20, 1977

Wiley Ward, President 
AFGE Local 1857, AFL-CIO 
5802 Watt Avenue 
North Highlands, California

Dear Mr. Ward:

/
Re:

95660

McClellan AFli and
AFGE Local 1857, AFL-CIO 
Case No. 70-5101 (CA)

Pursuant to my letter of April 5, 1976, the above-refercnced case, 
regarding an alleged Section 19(a)(1) and (6) violation of the 
Order by Respondent's denial of union representation at the Office 
of Special Investigation (OSI) meeting with a unit employee, was 
held in abeyance pending the issuance of the Federal Labor Rela­
tions Council major policy statement.

The Council's statement was to determine if an employee in a unit 
of exclusive recognition has a protected right under the Order to 
assistance (possibly including personal representation) by the 
exclusive representative in an interview or meeting with agency 
management.

The Council Issued its policy statement, December 2, 1976 (copy 
attached). In its statement the Council reconfirmed that When 
summoned to a formal discussion regarding grievances, personnel 
polici.s and practices, or other matters affccting general working 
conditions of unit employees, a unit employee has a protected 
right under Section 10(e) of the Order to the ossi‘-.tance or rep­
resentation of the exclusive representative. Regarding informal 
meetings, the Council stated:

An employee in a unit of exclusive recognition doer not 
have a protected right under the Order Lo assistance or 
representation at a nonform.il investigative meeting or 
interview to which he is summoned by management; but 
such vj right may be established through negotiation con­
ducted by the exclusive representative and the agency 
in accordance with Section 11(a) of the Order.
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- 2 -

Based upon investigation and carcful consideration, it does not 
appear that further proceedings are warranted in the instant case.

The instant OSI-unit employee meeting cannot be considered vithin 
the context of a Section 10(e) formal meeting sinc^ the meeting 
did not concern a grievance, personnel policies or matters affect­
ing general working conditions.

In addition, I do not find that the AFGE-McClclIan Air Vorce Base 
collective bargaining agreement clearly provides the exclusive 
representative with a right to be present at the instant OSI-unit 
employee interview, since the meeting was investigatory in nature 
and was not part of a disciplinary action proceeding.

I am, therefore, dismissing the complaint in this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office 
and the Respondent. A statement of service should accompany the 
request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Man^agemcnt Relations, U. S, 
Department of Labor, 200 Constitution Avenue,. N. W., VJasliingLon,
D. C. 20216, not later than tlie close of business February 4, 19/7.

Sincerely,

Gordon M. liyrholdt 
Regional Admiristrator 
Labor-Management Services

Attachment: Service Sheet

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y  

W A S H IN G T O N

3/25/77
Mr. Paul J. Hayes 
President, Local Rli|-32 
National Association of Goverinment 

Employees 
p. 0. Box lOU
Fort Leonard Wood, Missouri 65*t73

8 5 0

Re: U. S. Army Training Center 
Fort Leonard Wood, Missouri 
Case No. 62-U8i+6(GA)

Dear Mr. Hayes:

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator’s dismissal of the Appli­
cation For Decision On Grievability Or Arbitrability in the 
above-named case.

The evidence reveals that you filed the Application on 
April 20, 1976, although a final written rejection by the 
Activity of a request to proceed to arbitration had not yet been 
sought and received, inasmuch as arbitration was not invoked.
Thus, in agreement with the Regional Administrator, I find 
that the instant application is procedurally defective as an 
application will not be processed by the Assistant Secretary 
until all the remedies in the parties* negotiated agreement 
have been exhausted. Therefore, as the parties* negotiated 
agreement herein provides for arbitration, arbitration must 
have been invoked and rejected in writing, which did not occur 
herein. In this connection, see Section 205.2(b) of the 
Assistant Secretary’s Regulations and Report On A Ruling 
Nos. 56 and 6l (copies attached).

Under these circumstances, your request for review, 
seeking reversal of the Regional Administrator *« dismissal of 
the Application For Decision On Grievability Or Arbitrability, 
is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMEN T OF LABOR
LA^OR MANAGEM ENT SERV5CES ADM INISTR ATION

911 W ALNUT STREET -  ROOM 2200

816-374-5131

August 27, 1976

Office of 
Th« Regional Admli

Kansas C'ty, Missouri 64106

In reply refer to: 62-4846(GA)
U. S. Army Training Center at 
Fort Leonard Wood, Fort Leonard 
Wood, Missouri/NAGE, Local R14-32

Mr. Paul J. Hayes
National Vice President '
National Association of Government Employees
31 Holly Drive
Belleville, Illinois 62221

Dear Mr. Hayes:

Your Application for Decision on Grievability or Arbitrability filed 
pursuant to Executive Order 11A91, as amended, on April 20, 1976, in 
the office of the St. Louis Area Administrator has boen reviewed and 
considered carefully. The grievance, which is the subject of the 
application, pertains to Job Descriptions Number DA-201-5, Heavy 
Mobile equipment Repairer Foreman WS-5803-5, and Number DA-201-26,
Automotive Repair Inspector Foreman WS-5823-09, at Fort Leonard Wood.

Section 205.2(b) of the Regulations of the Assistant Secretary provides 
that an application must be filed within 60 days after service on the 
Applicant of a final written rejection, expressly designated as such. 
Although in Major General John G. Waggener*s letter of March 26, 1976 
to Local RlA-32 President Charles Sherrell it is stated that the letter 
constitutes "...a written rejection of your grievance as envisioned by 
Section 205.2...," I cannot agree that such a statement satisfies the 
requirements t)f Section 205.2 of the Regulations.

It is contemplated by the Executive Order that the parties exhaust all 
remedies available to them before bringing their misunderstandings and 
disagreements to the Assistant Secretary for decision and/or resolution.
For this reason, Section 205.2 requires a final written rejection of the 
grievance. Tlie Investigation discloses that you have not attempted to 
exhaust the contractual remedies available; i.e., there has been no 
request that the matter be referred to arbitration. It is noted in this 
regard that Article 27, Arbitration, of the parties* agreement provides 
that under the circumstances present herein, the Union has the right to 
request such a referral. Under the particular circumstances present herein.

- 2 -

it is my view that in the absence of a request for arbitration and an 
ensuing refusal to so proceed by the Activity, there has not been a 
final rejection of the grievance as contemplated by Section 205.2 of 
the Assistant Secretary's Regulations.J^/

Accordingly, I find that the Application has not been timely filed 
and it is therefore dismissed._2/

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the other 
party to the agreement. A  statement of service should accompany the 
request for review.

The request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, United States Department of Labor,
200 Constitution Avenue, N.W., Washington, D.C. 20216 not later than the 
close of business September 13, 1976.

Sincerely,-

‘EDMUND L. BURKE ^
Acting Regional Administrator 
Labor-Management Services

U  llie file reflects no indication by the Activity of any intent to
refuse to submit the subject grievance to arbitration for resolution.

2J In view of the decision reached herein, I am precluded from considering 
the merits of issue raised in the Application and, accordingly, I make 
no determination in that regard.
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U.S. DEPARTMENT OF LABOR
OpriCB o p  TUB A s s ist a n t  S bc r b t a r v

Mr. Curtis Turner 
National Representative 

American Federation of Government 
Employees, AFL-CIO 

12th District
620 Contra Costa Boulevard - Suite 206 
Pleasant Hill, California 9U523

851

Re: Department of HEW

Social Security Administration 
Quality Assurance Field Office 
San Francisco, California 
Case Nos. 70-5243(CU) and 

70-5395(AC)

Dear M r • Turner;

I have considered carefully your request for review 

Regional Administrator *s Report. And 
findings On P e m t i on For Clarification Of Unit AndTetition 
^ . i^^ndment 0 1 Certification in t.H.

^  a g re^ent with the Regional Administrator, and based

certification n>ay be amended 
“a t o ?  as set forth by the Regional Adminis-

of request for review, seeking reversal
f L  A^”“ ŝ̂ =’̂ator-s Report And Findings On Petition
x f  1 Petition j-’or Amendment Of '
— IS d m i e d  and the subject cases are hereby

Administrator, who is directed to 
issue the Clarification of Unit, and cause to be issued the

M d ^ K n d L g s  proposed to do in his Report

Sincerely,

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

Francis X. Burkhardt 
Assistant Secretary of Labor

DEPARTMENT OF HEALTH, EDUCATION & WELFARE 
SOCIAL SECURITY ADMINISTRATION 
QUALITY ASSURANCE FIELD STAFF 
SAN FRANCISCO REGION

-ACTIVITY and PETITIONER

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 1122, AFL-CIO

-LABOR ORGANIZATION

Ca^e No. 70-52A3(CU) 
70-5395(AC)

Attachment

REPORT AND FINDINGS 
ON

PETITION FOR CLARIFICATION OF UNIT AND 
PETITION FOR AMENDMENT OF CERTIFICATION

Upon a. petition for clarification of unit and a petition for amendment 
of certification filed in accordance with Section 202.2(c) of the 
Regulations of the Assistant Secretary,^the Area Administrator, after 
posting of notices of petitions, has-completed his investigation, and 
the' u E H i e r s l g n e d  hereby finds and concludes as follows:

The American Federation of Government Employees, Local 1122 (AFGE) Is 
the current exclusive bargaining representative of the following unit, 
certified August 15, 1974, (Case No. 70-A286) under Executive Order 
11491, as amended.

Included: All employees of the Social Security Administration, 
Bureau of Supplementary Security Income— Program 
Review Field Staff, San Francisco Region.

Excluded: Professionals, supervisors, guards, management 
officials and employees engaged in Federal 
personnel work in other than a clerical capacity.
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The Activity seeks amendment of the certification to reflect the 
reorganization within the Social Security Administration in which 
the Program Review Field Staff was transferred from the Bureau of 
Supplementary Security Income to the Office of Management anid 
Administration, and renamed the Quality Assurance Field Staff (QAFS)•
It is the Activity's position that this reorganization was administra­
tive in nature and did not affect a change in the scope or character 
of the certified unit or alter unit employees* working conditions, 
personnel policies or practices, or supervision. The AFGE offers no 
objection to this amendment.

Through the Clarification of Unit petition, the Activity seeks 
clarification of the status of the Seattle Quality Assurance Regional 
Office (QARO) employees, maintaining that these employees are no 
longer within the existing bargaining unit due to a reorganization 
within the QAFS, which organizationally removed the Seattle employees 
from the San Francisco Region, The AFGE objects to the Clarification 
of Unit petition, arguing that the Seattle employees still appear to 
share a community of interest with San Francisco QARO employees and 
the number and location of Seattle employees has not been altered by 
the reorganization.

The Program Review Field Staff (PRFS) was established within the Bureau 
of Supplementary Security Income of the Social Security Administration, 
January 1, 197A, to review and monitor supplementary payments made to 
the blind, disabled and aged.

In administering the program for the western states, a San Francisco 
Regional Office was established with jurisdiction over the 14 states 
west of and including the Dakotas, Wyoming, Colorado and Arizona.
The Regional Office in San Francisco received all of its administrative 
and personnel services from Region IX of HEW, even though its 
geographic jurisdiction extended into other regions of HEW — In 
July, 1974, seven Field Offices, one of which was the Seattle Field 
Office, were established in the San Francisco PRFS Region; employees 
were permanently reassigned from the San Francisco Regional Office to 
these Field Offices. All seven Field Offices then reported to the 
San Francisco Regional Office, which was headed by a Program Review 
Officer. Region IX of HEW continued to service -the employees at 
each of these offices.

In early 1975, the Program Review Field Staff was administratively 
transferred from the Bureau of Supplementary Security Income to the 
Office of Management and Administration, and was renamed the Quality 
Assurance Field Staff. It is this transfer of function which is the 
subject of the Amendment of Certification petition.

The number, classification and supervision of unit employees and the 
organizational structure of the Regions remained the same throughout 
the transfer. Thus, the reorganization was administrative in nature, 
did not raise a question as to representation, and did not result in 
a substantial change in working conditions.

Based upon these facts, and noting the agreement of the parties, the 
undersigned finds that the Amendment of Certification should be 
granted so that the certification reflects the proper name of the 
Activity pursuant to the reorganization.

On May 23, 1976, the Seattle Quality Assurance Field Office was 
officially established as the Seattle Quality Assurance Regional Office 
with jurisdiction over Washington, Oregon, Idaho and Alaska. As a 
result of the reorganization, the Seattle Quality Assurance Field 
Staff boundary complies with the boundary of HEW Region X, also 
headquartered in Seattle. All of Seattle's personnel records, which 
had been kept at HEW Region IX, and Seattle's financial records were 
transferred from San Francisco to Seattle. The Clarification of Unit 
petition concerns the result of this organizational realignment.

In establishing Seattle as a Regional Office, a Program Review Officer 
was appointed. This officer has the authority to negotiate agreements, 
as does his San Francisco QARO counterpart, who negotiated the dues 
withholding agreement with the AFGE. The Seattle Program Review 
Officer reviews and approves all Seattle employees' reports.
Previously, all Seattle reports were sent to San Francisco for approval. 
Seattle employees are supervised and a^si^ned work by their Seattle 
supervisors. Pursuant to the reorganization, Seattle employees have 
no-contact with employees assigned to the San Francisco QARO, and 
there is no transfer of employees between Regional Offices. In 
establishing the Seattle QARO, the non-supervisory staff remained 
the same. Only a few managerial employees (e.g.. Program Review 
Officer) were taken from the San Francisco QARO staff- The Seattle 
QARO receives no support, whether advisory or budgetary^ from San 
Francisco QARO. The Seattle QARO receives authority, program direction 
and fiscal appropriations from the Headquarters Office of Management 
and Administration, Baltimore, Maryland, as does the San Francisco QARO. 
In addition^ all servicing of Seattle employees is performed by Seattle 
QARO and Seattle HEW'Region X- Seattle employees are now included 
under the HEW Region X Merit Promotion Plan.

In determining the effect of intra-Agency reorganizations on existing 
bargaining units, as typified in the instant Clarification of Unit 
petition, the Assistant Secretary, quoting the policy of the Federal 
Labor Relations Council, stated in Army and Air Force Exchange 
Service, South Texas Area Exchange, Lackland Air Force Base, Texas, 
A/SLMR No. 669, that one of three possibilities could occur:

1̂ / Region IX of HEW is headquartered in San Francisco, and has
jurisdiction over the states of California, Hawaii, Nevada and Arizona.

-  2 -
-  3 -
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It might be determined that the disputed employees 
remained in the existing unit; that they are no longer 
a part of the existing unit, and are therefore 
unrepresented; or that a "successorship” has been 
created by the reorganization within the criteria 
established in the Defense Supply Agency — ' decision.

Regarding the instant case, the successorship alternative is not 
applicable since the instant reorganization did not involve the transfer 
of the entire unit, one criterion for successorship. The remaining 
alternatives are that the disputed employees, the Seattle QARO, either 
remained in the existing unit, or are no longer a part of that unit.

By conferring Regional Office status to the Seattle Field Office, Seattle 
was separated from the supervision and jurisdiction of the San Francisco 
QARO. The Seattle Program Review Officer’s duties and responsibilities, 
including the authority to negotiate collective bargaining agreements, 
are the same as the San Francisco QARO Program Review Officer’s.
Seattle employees receive assignments from the Seattle Program Review 
Officer; their reports are reviewed and approved at the Seattle QARO 
level. Seattle receives all program guidande and instruction 
directly from the National Office of QAFS, as does the San Francisco 
QARO. As a result of the reorganization, HEW Region X provides all 
personnel services for the Seattle QARO employees, who are now under 
the HEW Region X Merit Promotion Plan. The Seattle employees have no 
more contact with the employees under the San Francisco QARO than 
with employees in any other region in the country.

Based upon these facts, the undersigned finds that the Seattle QARO 
employees no longer share <t community of interest with the San Francisco 
QARO employees* Further, since the reorganization established the 
Seattle QARO as a separate entity, giving it the supervisory staff 
and bargaining authority that is equal to and completely independent 
of the San Francisco QARO*s, it is difficult to see how maintenance 
of these employees within the currently certified unit would promote 
effective dealings and efficiency of agency operations. Accordingly, 
the undersigned finds that the Seattle QARO employees are no longer 
a part of the existing unit.

Having found that the certification may be amended, the parties are 
hereby advised that, absent the timely filing of a request for 
review of the Report and Findings, the undersigned intends to cause 
the Area Adininistrator to issue an Amendment of Certification, 
ordering that the designation of the Activity be changed to that of 
Quality Assurance Field Staff, San Francisco Region.

In addition, having found that employees of the Seattle Regional Office 
are no longer within the certified unit, the parties are advised 
hereby that, absent the timely filing of a request for review of 
this Report and Findings, the undersigned intends to issue a

Clarification of Unit ordering that the employees of the Seattle 
Quality Assurance Regional Office be excluded from the unit 
exclusively represented by the AFGE, Local 1122.
Pursuant to Section 202.4(1) of the Regulations of the Assistant 
Secretary* a party may obtain a review of these findings and 
contemplated action by filing a request for review with the Assistant 
Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U. S. Department of Labor, 
Washington, D. C. 20216. A copy of the request must be served on 
the undersigned Regional Administrator, as well as the other party.
A statement of service should accompany the request for review* The 
request must contain a complete statement setting forth the facts 
and the reasons upon which it is based, and must be received by 
the assistant Secretary not later than the close of business

December 16, 1976.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

GORDON M. B Y R H O L D T ' 
Regional Administrator 
San Francisco Region .
Room 9061, Federal Building
450 Golden Gate Avenue
San Francisco, California 94102

2J Defense Supply Agency, Defense Property Disposal Office,
Aberdeen Proving Ground, Aberdeen, Maryland, FLRC No. Ikk-ll
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3/25/77 852

Mr. Kenneth J. Lazara
Chairman, U. S. Merchant Marine Academy,

Chapter UFCT 
U. S. Merchant Marine Academy 
Kings Point, New York 1102U

U.S. o i :i>a k t m i :n t  o f  l a b o r
O ffice o f  t i h ;  A s s i s i  a n t  S i x r e t a r y

W ASHINGTON

Re: U. S. Merchant Marine Academy 
Case No. 30-6787(CA)

Dear Mr. Lazara:

I have considered carefully your request for revi.ew, seeking 
reversal of the Acting Regional Administrator's dismissal of the 
complaint in the above-captioned case, which alleges violations 
of Section 19(a)(1), (2), (U) and (6) of Executive Order III491, 
as amended.

In agreement with the Acting Regional Administrator, I 
find that further proceedings in this matter are unwarranted.
Thus, r find that the evidence submitted is insufficient to 
establish that ct past practice was unilaterally changed by 
requiring the Complainant *s representative to be in leave status, 
rather that on "official time," while in attendance at the hearing 
in question. In this connection, the evidence discloses that at 
two past hearings union representatives were not on "official time." 
Of those two instances, one involved a non-unit employee and such 
hearing was outside the scope of the Executive Order; and, 
although the other involved an unfair labor practice hearing and 
the union representative was not charged with annual leave, the 
evidence indicates that he had not requested prior approval 
to absent himself from his official duties to attend the hearing.
In my view, the fact that in the latter instance remedial action 
was not taken, does not standing alone establish a "past practice."

Accordingly, and noting the absence o*f evidence of dis­
criminatory motivation, your request for review, seeking revercal 
of the Acting Regional Administrator*s dismissal of the complaint, 
is denied.

Sincerely,

U. S. DEPARTMENT OF LABOR 
B E FO R E  T H E  A S S IS TA N T SEICRLTARY FO R l.A H O R -M A N A G tM r-N T  R E L A T IO N S  

N E W  YORK R E G IO N A L  O F F IC E

Suite 
15)'1$ Broadway 

New york, New York IOO36

Allgust 9, 1976 In reply refer to Case No. 30-^787(CA)

Kenneth J. Lazara, Chairman 
USMMA Chapter
United Federation of College Teachers 
U.S. Merchant Marine Academy 
Kings Point, New York 1102U

Re: U.S. Merchant Marine Acadenvy 
Kings Point, New York

Dear Mr. Lazara:
The above captioned case alleging violations of Section 19 of 
Executive Order 111+91 > as amended, has been investigated and consi­
dered cairefully.
It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the complaint has not been established.
You contend that Respondent violated Sections 19(a)(1) (2) (U) and (6) 
of the Order when the. Respondent failed to confer in good faith be­
fore unilaterally changing its past practice of granting official 
time to union representatives during an Unfair Labor Practice hearing 
and, in addition, threatened loss of annual leave and actually charged 

leave to this same union representative.
Evidence adduced discloses that Complainant requested an employee to 
serve as its representative at an Unfair Labor Practice hearing 
scheduled to begin on June 3, 1975* The hearing was held as sche- 
.duled and continued on June U and 5, 1975- The employee's work 
schedule was revised in order to permit the employee to represent 
Complainant at the hearing; however, Respondent advised the employee 
that time spent at the hearing as a representative of Complainant 
would not be covered by official time.l/

Francis X. liurkhardt 
Assistant Gccrctary of Labor

Attachment
Respondent did state that any employee called as a witness by the 
union v;ould be granted official time. In addition, Respondent ad­
vised that it would permit the union to designate one observer v;ho 
v/ould be on official time; however, it could not bo the person 
representing the union.
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Kenneth J. Lazara, Chairman 
USMMA Chapter, UFCT_________ Case Uo. H0-67BY(CA)

No evidence has "been adduced tliat Kespondent maijiiained a past prac­
tice of permitting employees to represent a union at £in unfair labor 
practice hearing on official time, nor is there funy evidonce that 
Respondent refused or failed to meet with Respondent*s representatives 
to discuss the official time issue. Moreover, no evidence has “been 
adduced that Respondent »s actions were motivated hy animus or anti­
union considerations.

Although an activity's failure to grant official time to v/itnesses 
testifying at a liearing after certain requirements have bc;cn met may 
constitute a violation of the Order, Respondent, per tho Order, is 
not obligated to grant official time to employees during the time they 
are acting sole:^ as a representative of a union at unfair labor prac­
tice h e a r i n g s . ^

Accordingly, I conclude that Complainant has failed to sustain its 
burden of proof to establish that the Order may have been violated.
I am, therefore, dismissing the complaint.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Sec­
retary, you may appeal this action by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and the 
Respondent. A  statement of service should accompany the request for 
review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, ATT; Office of 
Federal Labor-Management Relations, U.S. Department of Labor, Washing­
ton, D.C. 20216, not later than the close of business August 2$, 1976.

SigrtTperely y o u r ^

D. BREIXBAKT 
*!Actirig Regional Administrator 
New York Region

O p FICI! o f  Till'. A ssisi A N T  SliCRBTARY 
W A SIIIN C iTO N
3/2^77

U.S. DliPAKTMIA'T OF LABOR

853

Mr. William E. Pcrsina 
Assistant Counsel, NTEU 
1730 K Street, N. V/. Suite 1101 
Washington, D. C. 20006

Re: Internal Revenue Service
Milwaukee District, Wisconsin 
Case No. 51-3506(CA)

Dear Mr. Per sine.:

I have considered carefully your request for review seeking 
reversal of the Acting Regional Administrator's dismissal of the 
complaint in the above-named case, which alleges violations of 
Section 19(a)(1) and (6) of Executive Order llhSl, as amended.

Under all of the circumstances herein, I find that a 
reasonable basis for the Section 19(a)(1) and (6) allegations 
in the subject complaint has been established. Accordingly, 
your request for review, seeking reversal of the Acting Regional 
Administrator's dismissal of the complaint in this matter, is 
granted, and the case is hereby remanded to the Regional Adminis­
trator, who is directed, absent settlement, to issue a notice of 
hearing.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

2J U»S. Army Electronics Command, Fort MoniDouth, New Jersey, 
A/SLtffi Wo. 281.

- 2 -
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UNITED STATES DEPARTMENT OF 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-r^NaGEMENT RELATIONS 

CHICAGO REGION

DEPARTMENT OF THE TREASURY, 
INTERNAL REVENUE SERVICE, 
MILWAUKEE DISTRICT, 
MILWAUKEE, WISCONSIN,

Respondent

and CASE NO. 51-3506(CA)

NATIONAL TREASURY EMPLOYEES UNION 
AND CHAPTER 01, NTEU,

Complainant

The Complaint in the above captioned case was filed in the Office of the 
Minneapolis Area Administrator April 30, 1976. It alleges violation of 
Sections 19(a)(1) and (6) of Executive Order 11491, as amended. The Com­
plaint has been investigated and considered carefully. It appears that 
further proceedings are not warranted, inasmuch as a reasonable basis for 
this Complaint has not been established, and I shall therefore dismiss the 
Complaint in its entirety.

Complainant is the exclusive representative of the unit of Respondent's 
employees at the Milwaukee District Office. This unit is covered by the 
Multi-District Agreement between the parties.

Complainant alleges that Respondent violated Sections 19(a)(1) and (6) when 
it refused to release to Complainant evaluation materials on an employee who 
was selected to be promoted. The Complaint was accompanied by a pre-Complaint 
charge filed November 5, 1975, alleging violations of Sections 19(a)(1) and
(6). Respondent's final written decision was issued to Complainant April 12, 
1976, denying the allegations.

Investigation reveals that on June 16, 1975, Respondent issued Promotion 
Certificate No. 152-75 for the position of Revenue Agent, GS-12. Only one 
of the five candidates on the certificate was designated as best qualified, 
and this candidate was selected for the promotion June 19, 19/5. Subsequent 
to the selection. Complainant had been provided the Promotion Certificate and 
was notified of the cut-off score, 77.28, for the highly qualified/best 
qualified candidate. On July 7, 1975, one of the non-successful candidates 
filed a grievance concerning his non-selection. Complainant requested that 
all evaluation materials considered by the ranking panel be submitted to it, 
so that it could process this grievance. On September 18, 1975, Respondent 
released to Complainant pertinent sanitized evaluation material on all the 
unsuccessful candidates but withheld all material on the successful candidate, 
contending that it would be*easily identified with the individual involved, and 
therefore would violate that individual's right to privacy.
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On November 5,, 1975, Complainant filed its pre-Complaint charge concerning 
Respondent's failure to release the information on the successful candidate.
On November 11, Respondent's District Director regretted that the information 
had not been released originally, but stated that to release the information 
hence forth v/ould obviously invade the privacy of the selected employee.
The record does not explain how the activity could have released the pertinent 
Information on the successful candidate without identifying him, since the 
Complainant already knew the cut-off score. However, the District Director 
continued, that since the grievant had ultimately been promoted, perhaps 
the question was now moot. On April 12, 1976, the Respondent issued its 
final written denial of the charges, and the subject Complaint is now before 
me.

It should be noted'that only one individual from the original five eligible 
candidates was determined to be highly qualified, and he therefore became the 
best quai-i^ied candidate. It should also be noted that of the five eligible 
candidates in this proceeding, the grievant had been ranked fourth. The 
grievance occurring over the individual's non-selection, was carried to the 
fourth step, was denied, but Complainant failed to request arbitration. On 
October 10, 1975, additional selections were made for the position of Revenue 
Agent, GS-li.’, and the grievant was among those selected and his promotion 
became effective October 12, 1975.

However, the issue before me is not the merit of the decision of the panel, 
nor the merit of the non-selection of the grievant for the position for the 
position v/hich he sought, but concerns itself with the Respondent's 
accuracy in withholding the evaluation material on the selected candidate.
As noted above. Complainant had been advised that the cut-off score was 77.28. 
Upon Respondent's release of the pertinent information on all of the 
unsuccessful candidates, each candidate's total score was readily accessible 
to Complainant. As has been previously found, a labor organization's respon­
sibility under Section 10(e) of the Order, for representing the interest of 
all employees in a unit cannot be met if it is prevented from obtaining 
relevant end,necessary information in connection with the processing of 
grievances. Respondent in Department of Defense, State of New Jersey, raised 
as a defense that applicable laws and regulations, including policies set forth 
in the Federal Personnel Manual, preclude'< that Respondent from disclosing 
to the Complainant in the context of a grievance proceeding certain relevant 
and necessary documents. Also, in that case, that Complainant asserted that the 
information sought was necessary to properly process the member's grievance, 
to determine how the grievant's points compared with the candidates that 
were selected, whether the grievant's qualifications were considered, whether 
all six candidates were properly ranked in the best qualified category, and 
if the ranking procedures were properly carried out. In that case, as In this 
one, there was a dispute concerning the question of whether the candidates 
were properly ranked and certified, an inquiry into the nature of the panel's 
conclusion, and a review of whatever the oanel relied upon in reaching its 
evaluation. However, unlike this case, that Respondent withheld all information 
relative to point scores, and further, unlike this case, there were six 
individuals involved, not just one individual.

V  Department of Defense, State of N'ew Jersey, A/SLMR No. 323.
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On May 22, 1975, the Fc -al Labor Relations Council is; d its decision on referral 
of a irajor policy issue I'rom the Assistant Secretary wherein it found that applicable 
laws and regulations do not specifically preclude Respondent from disclosing to the 
grievant or his representative certain relevant and necessary information used by 
the Evaluation Panel provided the manner in which the information is made available 
protects the privacy of the employees involved by maintaining the confidentiality 
of the records containing such relevant information. £/

As Respondent herein has indicated in its defense, and a point with which I find 
much merit, this case concerns the unique situation wherein only one individual 
was found best qualified. Since Complainant had already been made aware of the 
cut-off score, to release evaluation material concerning that one individual who 
was found to be the successful candidate would easily release that individual's 
identity to Complainant, the grievant, and to any other party who became familiar 
with the information. Therefore, I find that Respondent acted in accordance with 
the Federal Labor Relations Council's decision 73A-59 v'hen it refused to release 
information concerning this one individual and in so refusing protected that 
Individual's privacy as required by law and regulations. Had Complainant's request 
been in some manner which would not have singled out one individual, I feel that 
Respondent would have been compelled to release the information because in so doing 
the privacy of any one individual would have been protected by the group.
However, in the instant case, since the Complainant was already aware of the 
successful cut-off score, I have been advised of no way of releasing information 
concerning the successful candidate which would not have violated that candidate's 
right to privacy.

Having carefully considered all the facts and circumstances in this case, including 
the charge, the Complaint and the information submitted by the parties, this 
Complaint in hereby dismissed in its entirety. Pursuant to Section 203.8(c) and 
Section 202.6(d) of the Regulations of the Assistant Secretary the Complainant may 
appeal this action by filing a request for review with the Assistant Secretary 
and serving a copy upon this office and the Respondent, A statement of service 
should accompany the request for review. Such request must contain a complete 
statement setting forth the facts and reasons upon which it is based, and must be 
received by the Assistant Secretary for Labor Management Relations, Office of Federal 
Management Relations, U. S. Department of Labor, LMSA, 200 Constitution Avenue, N.W., 
Washington. 0. C. 20216, not later than close of business October 6. 1976.

Dated at Chicago, Illinois, this 21st day of September, 1976,
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Thomas J. She^a<'"^'kcting Regional Administr 
\t of Lab(U. S. Department^of Labor, LMSA 

Federal Building, Room 1060 
230 South Dearborn Street 
Chicago, Illinois 60604

3/25/77 85U

U.S. DKPARTMr.NT OF LABOR
O f f ’ cii  o f  tiuv A s s i s i a n t  S i x r u t a r y

WASHINGTON

Mr. Charles H. Thomas 
Acting Civilian Personnel Officer 
United States Air Force 
Scott Air Force Base 
Belleville, Illinois 62225

Re: Department of the Air Force 
Scott AFB, Illinois 
Case No. 50-13087(GR)

Dear Mr. Thomas;

I have considered carefully your request for review seeking 
reversal of the Regional Administrator's Report and Findings on 
Grievahility in the above-named case.

In your request for review you contend, among other, things, 
that Elmendorf Air Force Base (VJildwood Air Force Station), FLRC 
72A-10, docs not require that the language contained in Article 
XX, Section 2, of the parties* negotiated agreement herein be 
rendered nugatory, as found by the Regional Administrator. I 
agree. Thus, under all the circumstances and contrary to the 
Regional Administrator, I find that the subject grievance is not 
on a matter subject to the negotiated grievance procedure. In 
my view, the Federal Labor Relations Council's decision in 
Elmendorf Air Force Base, cited above, did not preclude the 
parties from excluding from their negotiated grievance procedure 
matters, such as those at issue herein, which involve the inter­
pretation of published Agency policies or regulations, provisions 
of law, or regulations of appropriate authorities, which, in 
fact, were excluded by Article XX, Section 2, of the parties* 
agreement. Moreover, it was noted that the Union herein did not 
seek to change such previously agreed upon language subsequent 
to the issuance of the Elmendorf decision.

Accordingly, your request for review, seeking reversal of 
the Regional Administrator's Report and Findings on Grievability, is 
granted.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

IT Department of Defense, State of New Jersey, A/SLMR No. 323, FLRC No. 73A-59, 
dated May 22, 1975.
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jKPARTM'dNT OF THE AI« FO«Cll, 
SCOTT All? FORCE BASE, ILLINOIS,

Respondent

and Case No. 50-13087(GR)

LOCAL R7-23, NATIONAL ASSOCIATION 
OF GOVERNMENT EMPLOYEES,

Applicant

REPORT AND FINDINGS ON GRIEVABTLITY
On October c, 1975, Local R7-23, National Associat ion of Govr:*rn- 

nent Employees, the certified representative of a unit of all wage 
grade employee? (except raeatcutter employees) at Scott Air Force Base, 
Belleville, Illinois, filed an Application for Decision on Crieva- 
bility (an amended Application ivas filed on April 26, 1976). The 
negotiated agreement between the parties is the "Labor-Management 
Agreement between Local R7-23, National Association of Government 
Employees and Scott Air Force Base, Illinois,** which remains in 
force and cffect for three years from its effective date of 
January 22, 1973.

The incident giving rise to the filing of the grievance was the 
<A’ork schedule posted by the activity on August 17, 1975, for certain 
personnel working in the C-9 section. On August 13, 1975, an informal 
meeting was held between the parties to resolve the matter. It was 
unsuccessful.

The Applicant maintains the posting of the work schedule was a 
violation of the Federal Personnel Manual (FPM), Section 990-1, and 
therefore subject to the grievance procedure, the Applicant states 
that Article VLI, Section 1 incorporates the terms of the FPM in 
its statement **Hours of work will be as prescribed in appropriate 
regulations." Furthermore, it maintains that Article XX, Section 2 1/ 
is ’’without force and effect” since its inclusion was mandated by 
the Department of Defense. Therefore» the question before roe is

1/ Article XX, Section 2 reads as follows:
Questions involving interpretation of published 
agency policies or regulations, provisions of 
law, or regulations of appropriate authorities 
outside the agency will not be subject to the 
negotiated grievance procedure or to arbitration 
regardless of whether such policies, laws, or 
regulations are quoted, cited, or otherwise 
incorporated or referenced in the agreement.

- 2 -

whether the regulations referenced in the negotiated a g r e e m e n t  arc 
thereby subject to the grievance procedure of the n e g o t i a t e d  agree­
ment.

The Respondent argues that the Applicant did not initially allege 
a violation of the negotiated agreement, but only the aforementioned 
FPM, The Respondent argues that these requirements of the FPM have 
been met. It further maintains that the grievance procedure relates 
exclusively to grievances under the interpretation' or application of 
the agreement. The Respondent ar$ues that although Article XX,
Section 2 contains the same language as was found objectionable in 
American Federation of Government Emoloyees, Local 166B. and Elmendorf 
Air Force Base (Wildwood Air Forc«» Station) FLRC No, 72A-10, issued 
May 15, 1973, the Applicant has waived the right to challenge this 
section of the negotiated agreement since it has not done so at any 
time subsequent to the issuance of the Federal Labor Relations Council 
(FLRC) decision.

I find no merit to the argument of the Respondent that the 
Applicant, by not independently objecting to Article XX, Section 2 
subsequent to the Council's decision in the Wildwood case has 
thereby accepted the language of this section of the negotiated 
agreement. I find that since the Council has previously determined 
this same language to be objectionable it is not necessary to again 
consider the matter. Therefore, I find Article XX, Section 2 to be 
irrelevant to these proceedings and the provisions of the Federal 
Personnel Manual regarding hours of work to be included by the 
general terms and scope of Article VII, Section 1.

Based upon the above, I find that the issue of assignment of 
hours of work to be grievable pursuant to Article VII, Section 1 of 
the negotiated agreement.

Pursuant to Section 205.6(b) and 202.6(d) of the Regulations 
of the Assistant Secretary, any party aggrieved by this action may 
obtain review of this decision by filing a request for review 
with the Assistant Secretary with a copy served upon me and each of 
the parties to the proceeding, and a statement of service filed with 
the request for review. Such request must contain a complete state­
ment setting forth the facts and reasons upon which it is based.
The request must be received by the Assistant Secretary of Labor 
for Labor-Management Relations, LMSA, Attention: Office of Federal 
I-abor-Management Relations, United States Department of Labor,
200 Constitution Avenue, N.W. 20216, not later than the close of 
business
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Pursuant to Section 205.12 of the Assistant Secretary's 
Regulations* if a request for review, or a request for extension of 
time in which to file a request for review, is not filed, the parties 
shall notify the Regional Administrator for Labor-Management Services 
Administration, U. S, Department of Labor, in writing, within 30 
days from the date of this decision as to what steps have been taken 
to comply herewith.

Dated at Chicago, Illinois this

- 3 -

3-25-77

U.S. DL*PAKTMl NT OF LAhOK
O l  FICL OF TUI A s i i s i r ^ S L C R I i T A K Y

W A S H I N G T O N

855

Ms. Winifred L. Jones 
President, American Federation 

of Government Employees, AFL-CIO 
Local 900 
10524 Baron Drive 
St. Louis, Missouri 63136

R, C, DeMarco, Regional Administrator 
U. S, Department of^Labor 
Labor-Management Services Administration 
230 South Dearborn Street - Room 1033B 
Chicago, Illinois 6'v)604

Re: Department of the Army
Reserve Components Personnel 

and Administration Center 
St. Louis, Mi&’souri 
Case No. 62-5217(CA)

Dear Ms. Jones:

This is in connection with your request for review seeking reversal 
of the Regional Administrator's dismissal of your complaint in the above- 
named case.

I find that your request for review is procedurally defective because 
it was filed untimely. Thus, the Regional Administrator issued his decision 
in the instant case on February 1, 1977. As you were advised therein, a 
request for review of that decision had to be received by the Assistant 
Secretary not later than the close of business on February 16, 1977.

Your letter dated February 14, 1977, addressed to the Regional 
Administrator, clearly asked that he reconsider his earlier dismissal 
of your complaint in the instant case. By letter dated February 17, 1977, 
he refused to reconsider his dismissal. By letter postmarked on February 24,
1977, you ask that your request for reconsideration be treated as a request 
for review. This request, however, was received by the Assistant Secretary 
subqucnt to the date due. Nor, wliile nwniting the KcRional Administrator*s 
decision on reconsideration, did you rfqufsr. an <.‘s,Li*ns ion of time in which 
to file your request for review with the Assistant Secretary.

Accordingly, since your request for review was filed untimely, the 

merits of the subject case have not been considered, and your request
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for review, seeking reversal of the Regional Administrator’s dismissal 

of the complaint, is denied.

Sincerely,

Francis X . .Burkhardt 
Assistant Secretary of Labor

U. S. DEPARTMtNT OF LABOR
LABGR-MANAGEMENT SCRVICLS ADMJNISTRATIQN

911 W ALNUT STREET -  ROOM 2200

816-374-5131

February 1, 1977

Ms. Winifred L. Jones, President 
American Federation of Government 

Employees, AFL-CIO, Local 900 
1052A Baron Drive 
St. Louis, Missouri 63136

0 « « c f ol 
Tha Raglonal A d m ln u tr« to r

KanusCity. Missouri 66106

- - r•/

S -  /

Re: 62-5217(CA)

Dear Ms. Jones:

The above-captioned case alleging violation of Section 19(a) (1) and (6) 
of Executive Order 11491, as amended, has been investigated and considered 
carefully.

It does not appear that further proceedings are warranted with regard to 
your complaint for reasons set forth hereinafter.

In your complaint you allege, essentially, that the U.S. Army Reserve 
Component Personnel and Administration Center unilaterally, without 
consultation or negotiation with Local 900, imposed a restriction upon 
the time allotted to you for union representational activities. You 
allege further that this restriction constitutes restraint and inter­
ference with respect to the unit members' choice of representative, that 
the restriction is a unilateral change "not in the spirit of the negotiated 
agreement," and that the restriction is itself an unfair labor practice.
I must disagree on all three counts.

First, you have failed to show how the limitations placed upon your use 
of official time for representational duties restrained or interfered 
with the unit members' choice of representative. Even if such restraint 
or interference occurred, you have failed to show how this might be a 
violation of the Order.

Second, there is no reason to believe that limiting your official time 
for union duties constitutes a unilateral change in working conditions. 
Minutes of meetings between labor and management on January 8, 1976; ^  
February 12, 1976; April 8, 1976; May 20, 1976; and Juno 23, 1976 show 
Chat the controversial 25% restriction on the use of official time wai> 
in force and was discussed. Then President Richard Chapman was urî .cd at 
least as long ago as the February 12, 1976 meeting, to submit a proposal 
on what constitutes a "reasonable" amount of official time for union 
duties. The meeting also included discussion of The Comptroller General
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of Che United States. Decision No. B-156287, February 23, 1976, suspended 
March 22. 1976. which attempted to establish Ruidelincs on the appropriate 
use of official time for union duties. Thus the union was aware of the 
limitation and had ample opportunity to negotiate. See A/SLMR Mo. 733, 
Department of the Air Force. Headquarters Pacific Air Force, Department 
of Defense Dependent Schools. Pacific.

Third, the applicable collective bargaining agreement, Article X,
Union Represontation, provides that official time be utilized to perform 
representational activities "within reasonable limits." "Reasonable" is 
not defined and thus is subject to interpretation. The 25% limitation 
did not represent a change in the amount of official time previously 
allowed, it was not unilateral and did not blatantly breach the contract.
In this regard see A/SLMR No. 726, Watervliet Arsenal. U.S. Army Armament 
Command, Watervliet. New York.

Finally, although the 25% limit was in effect, I note that a means for 
extending the limit was available to you, subject to approval, if you 
made a written request for same.

Thus, I find that you have failed to meet your burden of proof in 
establishing a reasonable basis for your complaint, and a's a result you 
have failed to comply with Section 203.6(e) of the Regulations of the 
Assistant Secretary. Accordingly, I hereby dismiss your complaint in 
its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respondent. 
A statement of service must accompany the request for review. Such 
request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Office of Federal Labor- 
Management Relations, U.S. Department of Labor, 200 Constitution Avenue, 
K.W., Washington D.C. 20216, not later than the close of business 
February 16. 1977.

Sincerely,

CULLEyP. KEOUGII 
RegLonal Administrator 
Labor-Management Services

L!.s. d i:p a k t m i :n t  o r  la ijo k
O m k i ; o i Mil. A s s i s i I- Si.tKi,TAKY 

W A M I IN liT O N

3/28/77

Mr. Paul J. Hayes
M G E  National Vice President
P. 0. Box lOU
Fort Leonard Wood, Missouri 65^73

6 5 fc

Re: U. S. Army Training Center 
Fort Leonard Wood, Missouri 
Case No. 62-i;83l(GA)'

Dear Mr. Hayes:

I have considered carefully your request lor review, 
seeking reversal of the Regional Administrator's dismissal of 
the Application for decision on grieva”bility or arbitrability 
in the above-naned case.

Tlie evidence reveals that you filed an Application for 
decision on grievability or arbitrability in the above-named 
.qase on April 6, 1976, alt h o u ^  a final written rejection of 
the grievance by the Activity had not yet been sought and 
received, inasmuch as you filed such Application before pro­
ceeding to the final step of the negotiated grievance procedure 
and before arbitration was invoked. Thus, in agreement with 
the Regional Administrator, and based on his reasoning, I find 
that the instant Application is procedurally defective, as an 
Application will not be processed by the Assistant Secretary 
until after all steps of a negotiated procedure have been 
exhausted, and arbitration -(where, as here, it is provided for 
in the parties* agreement) is invoked and rejected in wj’iting. 
See, in this connection. Section 20S.2(b) of the Assistant 
Secretary's Regulations and Report on a Ruling, Nos. 56 and 
6l (copies attached).

Under these circumstances, your request for revievr, 
seeking reversal of the Regional Administrator's dismissal of 
the Application for decision on grievability or arbitrability, 

is denied.

Sincerely,

Francis X. 1 url.I-..rdt 
Assistant Sec^cuary or Luboi

Attachment
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U. s. DEPARTMEN1 OF LABOR
LABOR-MANAGEMENT SERVICES ADM IN ISTR ATION

911 W ALNUT STREET -  ROOM 2200

816-374^5131 O lflc *  of Kansas C it ^  Missouri 64106

September 30, 1976 Re: 62-483KGA), U. S. Army Training
Center, Fort Leonard Wood, Missouri; o *
and National Association of - 1 V  [ <
Government Employees, Local RlA-32 ^  t?±’'{ ♦

Mr. Paul J. Hayes 'Au>.P^
National Vice-President
National Association of Government Employees 
31 Holly Drive
Belleville, Illinois 62221 

Dear Mr. Hayes:

Your Application for Decision on Grievabillty filed pursuant to Section 
6(a)(5) of Executive Order 11A91, as amended, on April 6, 1976, in the 
office of the St. Louis Area Administrator has been investigated and 
considered carefully. The grievance, which is the subject of the 
Application, was filed on March 15, 1976, and alleged that two employees 
of the U. S. Army Training Center Engineer and Fort>Leonard Wood,
Missouri (Activity), George A. Detherage and Buenaventura Sambrano had 
been ndsclassified for two and one-half years. The remedy requested in 
the grievance was that the two employees be promoted noncompetitively.

In the Application, it is stated that the final written rejection of the 
grievance was dated March 26, 1976. Tlie Applicant appears to be referring 
to a copy of a "MEMORANDUM FOR RECORD" dated March 26, 1976, which was 
prepared pursuant to Article 26, Section 3(b) of the parties’ negotiated 
agreement.

In the Memorandum referenced, the Activity states, inter alia, that the 
grievance is not subject to the grievance procedure contained in the 
parties* agreement. The Activity bases its decision on a provision 
contained in Article 26, Section 1(a) of the agreement, y

y  Article 26, GRIEVANCE PROCEDURE, Section 3(b), Step 2— Formal Grievance, 
reads in pertinent part, "In the event the grievance is not resolved 
through the chain of command, the appropriate director, major commander, 
or their designated representative will meet within five (5) workdays of 
the date the written grievance was submitted to the immediate supervisor.... 
A memorandum for the record of the discussion will be prepared by the 
appropriate management official, briefly summarizing the grievance, the 
consideration accorded it, the conclusions reached and the course of action 
decided on during the discussion. A copy of the memorandum will be 
furnished to all parties concerned within three (3) workdays of the date of 
the meeting(s)."

2J Article 26, Section 1(a), reads, in pertinent part, "Any questions as to 
interpretation of published agency policies or regulations...shall not be 
subject to the negotiated grievance procedure regardless whether such 
policies, laws or regulations are quoted, cited or otherwise incorporated 
or referenced in the Agreement."

Subsequent to receiving the decision set forth in the March 26, 1976, memorandum, 
the Applicant chose to submit the question of grievability to the Assistant 
Secretary rather than pursuing it through the procedures contained in the 
parties negotiated grievance procedure. In this regard, it is noted that 
Article 26, Section 3(c), contains Step 3 of the grievance procedure and provides 
that if an acceptable solution (to the grievance) is not reached as a result of 
the second step, that upon written request of the employee, the Commanding 
General or his designated representative shall meet with the aggrieved and/or 
his representative, and the concerned director in an attempt to resolve the 
grievance. It is provided further that the Commanding General will render a 
decision on -the grievance and that should his decision be unsatisfactory, 
arbitration may be invoked by the Union in accordance with Article 27, 
Arbitration, of the parties* agreement.

Section 205.2(b) of the Regulations of the Assistant Secretary provides that an 
application must be filed within 60 days after service on the applicant of a 
final written rejection, expressly designated as such. Further, it is contem­
plated by the Order that the parties exhaust all remedies available to them 
before bringing their misunderstandings and disagreements to the Assistant 
Secretary for decision and/or resolution. For this reason. Section 205.2 of 
the Regulations requires a final written rejection of the grievance.

The investigation discloses, however, that you have not attempted to exhaust 
the contractual remedies available, i.e., there has been no appeal of the 
decision rendered in Step 2 of the grievance procedure to the Commanding 
General as provided for in Article 26, Section 3, of the negotiated agreement.

Under the particular circumstances herein, it is my view, that in the absence 
of an exhaustion of the grievance procedure available, there has not been a 
final rejection of the grievance as contemplated by Section 205.2 of the 
Assistant Secretary*s Regulations. Accordingly, I find that the Application 
has not been filed timely and is, therefore, dismissed. 3̂/

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the other party to the 
agreement. A statement of service must accompany the request for review.

The request must contain a complete statement setting forth the facts and rea-. 
sons upon which it is based and must be received by the Assistant Secretary for 
Labor-Management Relations, Attention: Office of Federal Labor-Management 
Relations, United States Departjnent of Labor, 200 Constitution Avenue, N. W . , 
Washington, D. C. 20216, not later than the close of business October 15, 1976.

Sin

CULLEN P. KEOUGH 
Regional Administrator

y. In view of the decision reached herein, I am precluded from considering the 
merits of tlie issue .raised by the filing of the Application and, accordingly,
I made no determination in that regard.
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U.S. DliPARTMl'NT OF LAHOR UfHiTED S t a t e s  D e p a r t m e n t  o f  l a b o r

Janet Cooper, Staff Attorney 
National Federation of Federal 

Employees 
1016 16th Street 
Washington, D. C. 20036

857

Re: Northern Division, Naval Facilities 
Engineering Command 

Philadelphia, 1̂ .
Case No. 20-5593(CA)

Dear Ms. Cooper:

I have considered carefully your request for review 
seeking reversal of the Acting Regional Administrator's 
dismissal of the complainL in the above-captioned case, which 
alleges a violation of Section 19(a)(2) of Executive Order 
Hi^91, as amended.

In agreement with the Acting Regional Administrator, I 
find that the evidence herein is insufficient to establish a 
reasonable basis for the instant complaint and that, consequently, 
further proceedings in this matter are unwarranted. Accordingly, 
your request for review, seeking reversal of the Acting Regional 
Administrator’s dismissal of the complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

I.A IIO K  M i> N A C t M |N T  '■.r.RVtCPJs

f irA iio riK L  e r r  ICC  
M » j.o  r.A frN V /'v u<.Mi cMfi^

September 29, 1976
TCLfPHONf am 117

Ms. Janet ('o(»pcr 
Staff Attornoy 
National Federation of 

Federal Employees 
1016 Sixteenth Street, N.W. 
V/ashington.D.C. 20036 
(659516)

V.I

Re: Northern Division 
Naval Facilities 
EngineeriiiR Command 
Case No. 20-5593(CA)

Dear M s . Cooper:

The above-referenced case alleging violations of Section 19(a)(2) 
of Executive Order 11491, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
Inasmuch as a reasonable basis for the complaint has not been established.

Your complaint, filed on May 10, 1976,alleges that the Respondent 
violated Section 19(a)(2) of the Order by having a double standard of 
disciplinary action: one for bargaining unit employees and another, 
more lenient, system for supervisors. You contend that this practice 
of the Activity has discouraged membership in the labor organization.

Investigation has disclosed that there is a dispute between the 
parties as to whether this "double standard" exists. Even assuming, 
arguendo, that such a double standard does exist you have failed to 
show how this alleged discrimination was based on union activity in 
violation of Section 19(a)(2). The employee involved in the complaint 
was not a union officer, was not active on behalf of the union, and was 
not even a union member.

Therefore, in my view, you have not presented any evidence to 
establish a nexus between this alleged "double standard" and the employee's 
union activity. \j

V  U»S. Department of the Navy, Portsmouth Naval Shipyard, A/SLMR No. 445.
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W v V ™ "

Accordingly, for the reason stated above and on the grounds tliat you 
have failed to establish a reasonable basis for the complaint which would 
warrant a hearing of this matter, I am dismissing your complaint in its 
entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Management Relations, Attention: Officp 
of Federal Labor-Management Relations, U.S. Department of.Labor, Washington, 
D.C. 20216. A copy of this request for review must be served upon this 
office and the Respondent. A statement of service should accompany the 
request for review.

Such request must contain a complete statement sotting forth the* Facts 
and reasons upon which it is based and must be received by the AssistnnL 
Secretary not later than close of business October 14, 1976.

Sincerely,

858

Hilary
Acting

for

■Sheply 
Regional Admini^ 
lor-Management

Mr. V/illiam E. Persina 
Staff Attorney
National Treasury Employees Union 

and NTEU Chapter 010 
1730 K Street, N. W. Suite 1101 
Washington, D. C. 20006

Re; Department of Tr'^asury, Internal Revenue 
Service, and IRS Cliicago District 

Case No. 50-1313'*(CA)

Dear Mr. Persina:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal of 
the complaint in the above-named case, which alleges violations 
of Section 19(a)(1) and (6) of Executive Order IIU91, as amended.

Under all of the circumstances herein, I find that a 
reasonable basis for the Section 19(a)(1) and (6) allegations 
in the subject complaint has been established.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint in 
the matter, is granted, and the instant case is hereby remanded 
to the Regional Administrator, who is directed, absent settlement, 
to issue a notice of hearing.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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V H l T d n S T A T E S  Df-HARTMiiNT O F  L A ^ R

B E F O R E  T H E  A S S I S T A N T  SFX:RETARY F O R  LABO.^-MANAGEMENT R E L A T I O N S
C H I C A G O  R E G I O N

DEPARTMENT OF THE TREASURY, 
INTERNAL REVENUE SERVICE (IRS) 
IRS C HICAGO DISTRICT,
CHICAGO, ILLINOIS,

AND

Respondent

and Case No. 50-13134(CA)

NATIONAL TREASURY EMPLOYEES UNION (NTEU)
AND NTEU, CHAPTER 010,

Complainant

The coPiplrvint in this proceeding was filed on March 12, 1976, in 
the Office of the Chicr.QO Area Administrator. It alleges a violation 
of Sections 19(a)(1) and (6) of Executive Order 11491, as amended.
The complaint has been invostigated and carefully considered. It 
appears that further proceedings are not warranted, inasmuch as a 
reasonable basis for the complaint has not been established, and 
I shall therefore dismiss the complaint in its entirety in this 
case.

It is alleged that the Respondent violated Sections 19(a)(1) 
and (6) of the Order by its failure to allow a union representative 
to continue speaking at a formal meeting with unit employees.

Investigation reveals that the initial charge in this matter was 
made on September 9, 1975. The crux of the ch.Trne concerned the 
Respondent's failure to allow the C o m p l a i n a n t’s representative to 
continue speaking at a formal meeting that wos condvicted on 
June 13, 1975, in which the "Multiple Use" concept for utili;!ino 
floor space was discussed, thus falling within the ambit of Section 
10(e) of the Order. 3^ It is the Respondent's position that the 
meeting was one of an infornativc nature rathor thnn a grievance or 
negotiation session and, therefore, would not be a "formal di,scussion" 
within the meaning of Section 10(e) of the Order.

Investigation reveals that the meeting was one of an informative 
nature conducted by the Respondent. The C o m p l a i n a n t’s representative 
was allov.'od to sneak at this meeting as lonn as his conmonts were 
informative rather than arr;um<?ntative towards the Respon^Iont.

This meeting was not condvicted for the purpose of grieving this 
concept or negotiating it. Therefore, the Respondent is under no 
obligation under Section 10(e) of the Order to allow the C o m p l a i n a n t’s 
represent at i v'e to speak at this meeting.

Based upon the information provided, I find no reasonable basis 
established by the Complainant for the finding of a violation in this 
matter. Essentially, the Respondent has acted within its managerial 
authority in conducting a routine training-instructional session 
without allowing the C o m p l a i n a n t’s representative to speak at length 
as would be required if the meeting in question were equivalent to a 
formal discussion pursuant to Section 10(e) of the Order.

Having considered carefully all the facts and circumstances in 
this case, including the chargo, the complaint and all information 
supplied in the accompanying l^eport of Investigation supplied by the 
Complainant, the complaint in this case is hereby dismissed in its 
entirety.

Pursuant to Section 203.0(c) of the Regulations of the Assistant 
Serr»^t--^ry, t^^« Co'^pl, sii nant mny appeal this ;̂ .r.tion by filing a roo'iost 
for review with the Assistant Secretary and serving a copy upon this 
Office and the Respondent, A statement of service should accompany 
the request for review.

Such request must contain a complete statement setting forth 
the facts and reasons upon which it is based and must be received 
by the A«;sistant Secretary for Labor-Management Relations, U. S. 
Department of Labor, LMSA, 200 Constitution Avenue, N.VJ., Washington, 
D.C. 20216, not later than the close of business September 14, 1976.

Dated at Chicago, Illinois, this 30th day of August, 1976.

-  2 -

R. C. Dĉ N-.-̂ rco, ‘Regional Administrator 
U, S. Department of Labor 
Labor-Management Services Administration 
230 South Dearborn Street, Room 1033B 
Chicago, Illinois 60604

Section 10(e) reads: "The labor organization shall be given the 
opportunity to be repres'^nted at formal discussions between 
management and eirplovecs or employee repro'^entat ives concerninri 
grievances, oersonnel noJ icies and practices, or other jriatters 
affecting general woricing conditions of employees in the unit."
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U/U/77

U.S. DEPARTMENT OF LABOR
O f p ic b  o p  t u b  A ss is ta n t  S e c r e t a r y

WASHINGTON

859

Mr. Edward S. Karalis 
National Vice President 
American Federation of

Government Employees, AFL-CIO 
2nd District 
300 Main Street 
Orange, New Jersey 07050

Re: U. S. Customs Service 
Region II, New York 
Case No. 30-7232(RO)

U. S, Customs Service 
Region II

and

National Treasuzy Qi^loyees 
Union (NTEU)

and

Activity

Petitioner
c / e e  MO. 30 - 0 72 32 (H0 )

Deaj7 Mr. Karalis:

American Federation of Government 
a^loyees, Region II Customs Council 
AFL-CIO

Intervener

REPORT AND FINDINGS

I have considered carefully your request for review 
seeking reversal of the Regional Administrator's dismissal of 
the objections to the election held in the above-named case 
filed by the American Federation of Government Employees, 
AFL-CIO, 2nd District.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that the dismissal of the objections 
in this matter was warranted. Accordingly, your request for 
review, seeking reversal of the Regional Administrator's Report 
and Findings on Objections, is denied, and the Regional Adminis­
trator is directed to cause £Ui appropriate certification to be 
issued.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

OBJECTIONS

In accordance with the provisions of an Agreement for Consent Election approved 
on S^tember 2, 1976 > an election secret mail ballot was conducted imder the 
supervision of the Area Administrator, New York, New Yoxk. Ballots were mailed 
out on Friday, October 8, 1976. In order to be counted, they had to be returned 
to a designated Post Office Box no later than noon, October 22, 1976. The count 
was held the afternoon of October 22, 1976. The results of the election, as 
set forth in the Tally of Ballots are as follows:

Voting Group (a)

Approximate number of eligible voters ..................  36
Void ballots ............................................  0
Votes cast for inclusion in the nonprofessional unit ... 16
Votes cast for a separate professional u n i t ............ 5
Valid votes counted.....................................  21
Challenged ballots .................... .................  0
Valid votes counted plus challenged ballots ............ 21
Challenges are not sufficient in number to affect 
the results of the election.

A majority of vaiid votes counted plus challenged ballots has 
been cast for inclusion in the nonprofessional unit.
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Voting Groups (a) and (b)

Approximate number of eligible voters ................  2$60
Void ballots ........................................... 31
Votes cast for National Treasury Dnployces

Union (NTEU) ................  702
Votes cast for American Federation of Government 

Employees Region II 
Customs Counsil AFL-CIO ....» 63U

Votes cast against (exclusive recognition) ........... 53
Valid votes counted...................................  II479
Challenged ballots ....................................  1
Vsdid votes coimted plus challenged ballots.........  IU80
Challenges are not sufficient in number to affect 
the results of the election.

A majority of the valid votes counted plus challenged ballots 
has been cast for:

National Treasury Employees Union (NTEU)

Timely objections to conduct, improperly affecting the results of the election, 
and to the procedural conduct of the election were filed on October 27, 1976 
by the American Federation of Government Employees, AFL-OIO, in behalf of the 
Intervener, American Federation of Government Employees, Region II Customs 
Council, AFL-CIO. The objections are attached hereto as APPENDIX A.

In accordance with Section 202.20(c) of the Regulations of the Assistant 
Secretary, the Area Administrator has investigated the objections. Set forth 
below are the positions of the parties, the essential facts as revealed by the 
investigation, and my findings and conclusions with respect to each of the 
objections involved herein;

pyECTION NO. 1 .

"The Petitioner circuOated during the election a leaflet stating that:
»In letters to them, Fred W. Saunders, former AFGE Council President 
and now a GS-12 supervisor, wrote: "We currently have some fine 
representatives at JEK Airport and a complete staff at both the 
district and national levels and feel that we would be remiss if we 
did not represent all employees in this Region who need assistance. 
Therefore I must deny your request.'

"when in fact the letter quoted continued by reading;
*... and suggest you contact Mr. Harold Badaraco at 995-33U5 
further assistance.’

"3y leaving out such pertinent parts of the completed statement the Petitioner 
presented a continuing and lingering false impression in the minds of the voters

even though the leaflet was answered by the Petitioner (sic) (see enclosed).
Such a false and misleading leaflet materially affected the results of the 
election and such election should be set aside."

Along with a letter dated November 8, 1976 amplifying its objections (attached 
hereto as APPENDIX B), the Intervenor enclosed a copy of the Petitioner's 
leaflet referred to above and entitled "Eight Years of AFGE Is Enough." Also 
enclosed were copies of two letters from Fred W. Saunders, former President 
of AFGE's Region II Customs Council, AFL-CIO. It is from there letters that 
the disputed paragraph is quoted. In these letters, Mr. Saunders is apparently 
replying to requests from two employees in the bargaining unit that they be 
allowed to be represented by NTEU, the Petitioner, on certain grievances that 
assumedly came within the orbit of the collective bargaining agreement negotia­
ted by Customs Service Region II and the Intervenor. The requests were denied 
but the last sentence of the paragraph quoted by the NTEU in its leaflet was 
not quoted in full. It actually read:

"...Therefore I must deny your request and suggest you contact 
Mr. Harold Badaraco at 995-33U5 for further assistance."

According to the Intervenor, the Petitioner's omissions "...presented et con­
tinuing and lingering false impression in the minds of the voters even thou^ 
the leaflet was answered..."

Attached to its original letter of objections was a copy of the AFGE's answering 
leaflet entitled "NTEU Practices Deceit." In its reply the AFGE accused the 
NTEU of distorting tte facts and published the full contents of the letters from 
Mr. Saunders, who because of a recent promotion to a. supervisory position 
outside the bargaining unit could not publish his own rebuttal.

The NTEU leaflet "Eight Years of AFGE Is Enough" was distributed September 27 
and 28, 1976. The AFGE's reply was issued no later than October 1, 1976.

Evidence adduced discloses that the NTEU's handbill was distributed at least 
ten days before the ballots were mailed and the AFGE's reply was issued at 
least a week before the mailing of ballots.

The Intervener's objection in this regard is based solely on the omission from 
the NTEU's disputed leaflet of the words "...and suggest you contact Mr. Harold 
Badaraco at 995-33U5 for f\irther assistance."

The Assistant Secretary has previously held that elections will not be set 
aside where aii5)le time ia provided for an adequate rebuttal of an alleged mis­
representation of fact.!/

1/  The Department of the Arniy, Military Ocean Terminal, Bayonne, N.J., A/siiVIR 
No. 177; also see Norfolk Naval Shipyard a/sU^I N o. 31; Army Material Com­
mand, Army Tank Automotive Command, V/arren, Michigan. A/SLMR No. ^6; Amivr and 
Air Force Exchange Service, Fort Polk, Louisiana, A/SLMR No. 1»07.

- 3
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The Intervenor had ample opportunity to rfc.-.: .»nd to NTEU's disputed leaflet and 
actually made a timely response. I find nothing in the disputed leaflet which 
could not have been adequately responded to.

Based upon the foregoing, I conclude that no improper conduct occurred affecting 
the results of the election. Accordingly, Objection No. 1 is found to have no 
merit.

Back^ound

Before considering the portion of the AiGE's objections relating to the mail 
balloting procedures, .certain background information must be examined.

Customs Service Region II is one of nine Regions of the U.S. Customs Service. 
Its geographic boundaries include the eastern part of New York as far north as 
Albany, all of New York City and Long Island, Bermuda and parts of New Jersey. 
The bulk of the employees work within the New York City metropolitan area, at 
the U.S. Customshouse located at Six World Trade Center, New York, J.F. Kennedy 
Airport, Newark Airport and the New York Seaport. Altogether there are as many 
as 90 work locations. At most of these locations Notices of Election were 
posted on September I6 and 1?, 1976. In a few instances postings did not take 
place until September 20, 1976. On September I6 and 22, 1976, Notices of Elec­
tion were mailed individually to 8l Customs Warehouse Officers- at their work 
locations because it is not customary for them to report to a central work 
location.

Each Notice of Election stated;

"The election will be by mail ballot. Ballots 6ire to be mailed 
out on Friday, October 8, 1976 and must be returned to the desig­
nated Post Office Box no later than noon, October 22, I976 in 
order to be counted. Ballots arriving after that time will not 
be counted..."

When the consent election agreement was drawn up, it was recognized that some 
safeguard should be included against non-delivery of ballots to eligible em­
ployees or to any employee who thought he was eligible whose name may not have 
been included on the eligibility lists. The agreement provides;

"Any eligible employee who does not receive a ballot by October lij.,
1976 may notify Mr. Emil A. Grossi or Miss Pamela Bussen at (212)
U66-)4l4l2 and request a duplicate ballot. A ballot and duplicate 
voting envelope so marked shall be sent to sucli employee at his 
request."

This- provision was also included on the official Notice of Election posted and 
distributed as described above.

According to a November 19, 1976 letter submitted by the Activity in connection 
with the objections:

"The source of the address list used for mailing ballots was 
a magnetic tape of names and addresses provided by the Internal 
Revenue Service (iRS) Data Center. This office services our 
payroll account. The tape provided name and address data for 
X975 W-2 forms prepared for our employees. This list is updated 
annually....by employees in November, 1975-"

On the day the ballots were mailed, the Petitioner questioned the accuracy of the 
address list used by the Activity. After the mailing, the Petitioner claimed 
that as many as ^0 percent of the addresses were incorrect. The NTEU points out 
in its November 15, I976 response to the objections that among other proposals 
it unsuccessfully urged that the date for returning ballots-be extended. The 
Activity denied the high rate of error indicated by the Petitioner and made a 
spot review of the mailing list which indicated that the Petitioner's estimates 
were exaggerated.

In its November I9, 1976 response to the objections the Activity states:

"During the mail balloting period, seven employees, including 
two substitutes in the Employee Management Relations Branch 
were designated to handle telephone requests for duplicate 
ballots. Each person recorded this information on a form... 
which included the date .the call was received, the name of 
the employee calling, their home address, remarks and the 
date the duplicate ballot was mailed...."

In order to provide additional safeguards for the process of requesting duplicate 
ballots the Activity further states:

"....To insure that emplpyees were given an.opportunity to 
request a duplicate ballot, all supervisors were advised l?y 
memorandum dated October 12, 1976...to insure that those 
employees desiring to contact the Bnployee Management Rela­
tions Branch for this piirpose were permitted to do so during 
official duty hoxirs and by government telephone...."

The Activity concludes that:

"...No complaints were received regarding an employee's 
ability to telphone and/or to 'get through' to the designated 
telephone number."

B. Statement of Ob.lections

In the original statement of objections dated October 26*, I976, APGE's Joseph 
F. Girlando, Coordinator, 2nd District, makes the following protest with res­
pect to the balloting procedures;

-  h
5 -
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"•..the mail balloting procedvireo were conducted in such a 
manner that more than a himdred .voters were disenfranchised.
About 23 eligible voters did not receive thoir ballots, prior 
to Wednesday, October 20, 1976 and therefore could not have 
cast them in order to be counted. Of the 2600 eligible vo­
ters, only 1,500 cast their ballots. More than 3OO ballots 
were undeliverable and more than 100 voters called to request 
additional ballots.

"In addition to the 23 cited above, kl did not receive the 
second correctly mstiled ballot in sufficient tyie to cast a 
timely vote, thereby being disenfranchised."

In a letter dated November 8, 1976, the APGE elaborates upon its original
stvitement of objections as follows:

"On November 1976, the parties returned.all late ballots 
ftom the Post Office designated for that purpose. There were 
seventy-five (75) such late or tardy ballots which may not 
have been received in <x timely way from the Activity. Suppor­
ting such contention by the Intervenor-Objecting Party are 
fifty-five (55) affidavits of (6U) eligible voters who were 
not permitted to cast a ballot or to cast a. timely ballot be­
cause of the bad address utilized by the activity or poor 
U.S. Mail service. In addition, the Activity has in its pos­
session thirty-five (35) undeliverable ballots because of in­
correct or incomplete mailing addresses.

"Further, eleven (u )  employees were on a temporary duty 
assignment for an extended period of time in the Washington,
D.C, area and about sixteen to thirty (I6/30) were engaged 
in an * operation air-wave' that prevented them from receiving 
ballots at their normal mailing address — their residence — 
and no arrangement was made by the Activity to more properly 
forward such ballots to a working address of those away from 
their duty station. The Intervenor was not aware that there 
were any employees away from their duty stations which could 
have prevented them from receiving a ballot mailed to their 
residences." J/

%
See APPENDIX A. 
See APPENDIX B.

In further explanation of its objections, the AFGE wrote the following in a 
letter dated November 23, 1976;

The Tally of Ballots which was issued on October 22, 1976 
indicates 2,560 approximate number of eligible voters, of 
these eligible 1,1*79 cast valid ballots; a majority of 7U0 
was qpequired to secure certification and the Petitioner 
secured 792 valid votes.

"The Intervenor joins with the Petitioner's November l5th 
statement that 'The accuracy of the employee address list 
utilized for mail ballots in this election was initiall;y 
raised by the Petitioner on October 8, 1976, the day the 
ballots were mailed.'

"Of the 2560 ballots mailed more than 300 were undeliverable, 
upon review of those incorrect address ^  remained undeliver­
able, the second time out.

"In my October 26th letter I referred to 23 eligible voters 
who did not receive their ballots prior to Wednesday, Octo­
ber 20, 1976. This figure offered at that time, has since 
increased to 61| who have offered written affidavits. The 
figure referenced in my October 26th letter of U7» has been 
established as which were returned by the Post Office 
Departmen.t as undeliverable.

"In regard to the 23/6U figures; the 23 offered at the time 
was an approximation, the 6k is the final amount submitted.

"The 35A7 was also an approximation when offered (U7) and 
then later found to be more accurate 35. A remaining figure 
shows that 75 cast ballots but were returned to the P.O. Box 
by November 5'th too late to be counted. It is obvious that 
there could be a duplication to some extent." k/

Apparently the figures originally cited by the AEGE in the letter of objec­
tions dated IO/26/76 were imprecise because they were limited to information 
available at that time from the Activity and various individual employees.
The APSE amplified its objections in two subsequent letters whose pertinent 
portions have been quoted above. A synthesis of these three letters indicates 
that the objections with respect to the mail balloting procedures may be 
summarized as follows;

-  6 -

V  See APPENDIX C.
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(1) More than 300 ballots were undeliverable; 35 remained 
undeliverable the second time out. (See Appendix C) As maiy 
be noted from the discussion below, under Item (l), the 3^ 
ballots described as undeliverable the second time out are 
actually ballots that v;ere returned as undeliverable after 
the count when it was too late to readdress them. Only ten 
were undeliverable after they were readdressed and remailed.

(2) The duplicate ballot procediare was invoked by more than 
100 eligible voters. (See Appendix A)

Table I

(3) Seventy-fice 
after the count.

’75) ballots arrived at the Post Office 
See Appendix B)

(U) Eleven employees were disenfranchised because they were 
on temporary duty assignments for training. (See Appendix B)

(5) Certain employees were disenfranchised because they were 
assigned to "Operation Air Wave". (See Appendix B)

(6) More than 60 employees signed statements indicating they 
did not receive their ballots prior to October 20., 1976*
(See Appendix B)

(7) Low proportion of eligible voters who cast ballots.

Each of these allegations is discussed below.

(l) Ballots returned by Post Office because of incorrect addresses

The objections mention the more than 300 ballots that were undeliverable.
This number refers to the ballots that were returned by the Post Office because 
of incorrect addresses. The Activity has submitted a list of 295 employees 
whose original ballots were returned and remailed prior to the coimt. All 
these ballots were remailed with corrected addresses the sajne day they were 
returned by the Post Office except for three returned on IO/13/76, IO/1I1/76 
and 10/18/76 respectively. These three were remailed the day following their 
return. Corrected addresses were obtained from the employee, his supervisor 
or from file maintained at central locations where the employees were assigned. 
A conqparison of the remailed ballots with the voting lists shows the following:

Number of Persons on Elirribility Lists whose Ballots werg. 
returned by Post Office bGcauso of Incorrect 

Addresses and then Hoip.ailed by Activity prior to Tally:-

Total Niimber 

Remailed

27
101*
92
35
16
11

295*

Date Remailcd

19/12/76
10/13/76
lO/lU/76
10/15/76
10/18/76
10/19/76
10/20/76

Number Who 

Voted Bid Not Vote

lU 13
68 36
U6 U6

15 20
6 10
1 10
0 10

150 ihS

-  8 -

Total

*This total includes ei^t persons who requested duplicate ballots and 
are included in Table II. Five of these voted.

It should be noted that l50 or more than half of these so-called "\mdeliverable" 
ballots were returned after remailing in time to be counted, ^ h e r m o r e ,  25B 
of these ballots or more than 87 percent were remailed on October 15, 197© or 
earlier in what appears to be sufficient time to have been received by the voters 
and returned in time for the count. More than 98 percent of the eligible 
were assigned to permanent duty stations within the New York-New Jersey metropolitan 
area so that it may be assumed that they live in areas ^thin a two-day m ^ l i ^  
radius. It is noteworthy that, of the I6 ballots remailed as late as IO/I8/76, no 
fewer than six were returned in time for the tally. It would thus appear that even 
a late remailing date did not prevent employees from casting their ballots.

In support of its original objections, the AIGE states on November 8, 1976 that 
"the Activity has in its possession thirty-five (35) undeliverable ballots because 
of incorrect or incomplete mailing addresses." These are later refe^ed to as 
ballots that were undeliverable the second time around. In reality, these are e 
ballots which for the most part were returned by the Post Office after the count 
and actually number U6. They have been grouped by the Activity on a list ^^^oh 1 
describes as "returned, not remailed and/or unaccounted for." ^  Included in the 
U6 names are 11 to whom duplicate ballots were sent as per telephone requests.
(See Table II below.) Five of these duplicate ballots were returned in time to 
be counted. The remaining 35 names in this group of i+6 include two employees 
who could not be reached personally and whose addresses could not be ascertained 
from other sources. Also, ten of these ballots had been remailed at an earlier

^  There were 38 names on the list originally compiled. Five names were added by 
the Activity in a letter dated II/16/76 and three more in a letter dated 11/2U/76.

- 9 -
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date but were still undeliverable. (See Table I above.) If we eliminate the 
overlapping and duplications on the various lists maintained by the Activity, 
only 25 in this group have to be added to t^^ 295 covered by Table I. Further­
more, the only ballots that appear to be t n U y  "undcliverablc" arc the ten 
ballots that were readdressed and twice returned by the Post Qffice plus the 
two ballots addressed to employees whose correct addresses could not be de­
termined.

(2) IXxplicate ballots

The objections also refer to the more than 100 voters who called in for duplicate 
ballots in accordance with the procedure set up in the Consent Election agreement. 
The following analysis with respect to duplicate ballot requests has been made on 
the basis of information supplied by the Activity and a comparison of names with 
the voting lists. 0/

Table II

N\amber of Duplicate Ballots Msiiled Upon Request 
and Number of Those Included in Tally

Total Number Duplicate 
Ballots Requested and 

Mailed

1**
2

55
he
17

15

Date Duplicate 
Ballot Mailed*

10/L2/76
10/13/76
IOAI4/76
lOAS/76
10/18/76
I O A 9/76
10/20/76

Number Mhose Ballots Were; 

Returned & Counted Not Returned

1
U8
33
7

Total 136*** 93

1**

1
7

13
10

11

k3

♦Usually ballots were mailed on the same day they were requested. However, 19 
ballots requested on lO/lU/76 were not mailed until the next day and eight 
ballots requested on IO/19/76 were not mailed until 10/20/76.

**T}als employee requested and was mailed a ballot via the duplicate process but 
he actually was not eligible to vote.

***Eight of these are also included above in Table I. Five of these eight are 
in the group whose ballots were counted.

In examining these figures it is noted that duplicate ballots were requested by and

^  These figures were compiled from two lists prepared by the Activity a list of 
duplicate bcillots mailed and a supplementary list of duplicate ballots requested 
and assigned voting numbers in the I4OOO series because the names could not be 
located on the numbered eligibility lists at the time of the telephone requests.

mailed to 135 eligible voters, of whom 93 or 69 percent returned their ballots in 
time to be counted (103 of these ballots or more thar. JG percent of them were 
mailed out on October 15, 197^ or earlier).

(3) Ballots picked up at Post Office on November 1976

Reference is made to ballots that were picked up at the Post Office on November 5i 
1976. On that date, representatives of each of the parties picked up ballot mailing 
envelopes that had accumulated in the designated Post Office box after the count on 
October 22, I976. These ballots were delivered unopened to a representative of 
LMSA»s New York Area Office. Although the AFGE refers to 75 ballots, there were 
only 73 in the packet because two non-related envelopes were included in error. An 
additional ballot was picked up November 2i|i 1976. Two of the ballot mailing en­
velopes may be removed from consideration because the outer envelopes bore no sig­
natures so that the ballots within would not have been counted- no matter when they 
arrived. In two other instances envelopes marked ’'Duplicate" were included in this 
group but it was found that the employees involved had voted their original ballots.
An examination of the remaining 70 mailing envelopes showed that in eighteen in­
stances they belonged to voters whose original ballots had to be readdressed. These 
en^loyees have already been considered in Table I above. Names of I6 of the voters 
v^ s e  ballots were returned too late to be counted were included in the list of 
employees to whom duplicate ballots had been mailed a^ shovm in Table II above. The 
names of the remaining 36 employees v;hose ballots arrived too late to. be counted do 
not appear on either the duplicate list or the remailing list, nor did any of these 
employees furnish statements to the APGE to the effect that they did not receive 
their ballots in time to vote.

(1̂ ) Employees on temporary duty assignment for training

The AEGE's November 8, 1976 letter cites the temporary duty assignment of eleven employ­
ees for an extended period of time in the Washington, D.C. area. The Activity has in­
dicated that during the period from September 8, I976 to October 21, 1976 eleven 
employees attended a Customs Inspector training course at the Customs Service Acadeiny 
in Washington, D. C. This apparently was not known to the parties at the time the 
election arrangements were made. No provision was made to mail ballots to these 
employees other than to their normal home mailing addresses. Notices of Election 
were not posted until after these employees had left for the training assignment. It 
is possible that these employees may have returned home on a weekend during the voting 
period but an examination of the voting lists shows that not one of these employees 
voted. This group appears to have been disenfranchised.

(5) Bnployees engaged in “Operation Air Wave”

Reference is also made by the Intervenor to a group of about I6 to 30 employees 
"engaged in an 'operation air-wave' that prevented them from receivihg ballots at 
their normal mailing address — their residence — and no arrangement was made by 
the Activity to forv/ard such ballots to a worlcing address of those away from their 
duty station...." The Activity has flimished the names of 13 employees in the voting 
units who were assigned to "Operation Air Wave" during the mail balloting period-
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Management states, hov/ever, that "With the e x c e p t . o f  those individuals assigned 
at Saratoga, N.Y., each employee was ahle to retu to their residence at the end 
of the working day." All five of the eligible employees who were assigned to 
Saratoga did vote; of the remaining eight who were assigned to "Operation Air Wave", 
five did not vote.

(6) Non-Receipt of Ballots

The Intervener states that its contentions cire supported by affidavits of eligible 
voters "....who were not permitted to cast a ballot or to cast a timely ballot be­
cause of the bad address utilized by the Activity or poor U. S. Mail service."

The APGE actually submitted statement bearing 67 signatures,

In checking these statements against the eligibility lists, it was found that three 
names were not listed at sill and five were on the excluded lists. Of the remaining 
59 employees who furnished statements, I49 sadd that they did not receive ballots.
Only one of these says that he telephoned for a duplicate ballot and did not receive 
it. The record kept by the Activity shows that he did call and that a duplicate ballot 
was mailed to him on October II+, 1976. In six instances the lists kept by the Activity 
show that ballots were remailed to these employees because of incorrect addresses. Ii\ 
one instance, a remailed ballot was again returned. In three cases ballots were re­
turned by the Post Office on October 22, 1976, too late to be readdressed.

The remaining ten persons who furnished statements said that they had received ballots 
but these ballots were received too late to be returned in time to vote. It is sig­
nificant that only one in this group says that he telephoned for a duplicate ballot.
He found out that his ballot had been sent to his parents' home where he formerly 
lived. The list of duplicate ballots shows that he did not request the duplicate 
until October 20, 1976; it was not received by him until October 22, I976. \ One 
employee who furnished a statement saying that he had received his ballot too late 
because he was away at school has been included in the group discussed above in (3) 
"Employees on temporary duty assignment for training."

(7) Proportion of Eligible Voters Wiio Cast Callots

Finally, in tne objections enumerated in the October 26, 1976 letter, 
tie AFGE states tiiat “Of tie 2530 eligible voters, only 1500 cast tneir 
ballots." Tiie Tally of Ballots sijov/ that 1311 or 59 n'ercent of an 
approximate total of 25Cj eligi-^le voters returned tneir ballots in timi 
for tne count.

Jumary and /"uialysis of Allegations i.̂ ■

Tii'j gravanrjn of tie objections filed oy t.ie AFGE •..■itii rosooct to’tiio 
iroceciiiral conduct of tic election is tiat voters nay liavr,* LJCcn 
disoiifranoiised because of incorrect aJdrjr.sj^ in tie nailing list.
Evide.ic.̂  of tie deficienci^u in tie mailing list is baSL-J on'tiie i..ore 
tlian 3.)) oallots that ■./ere r.:turned by ti.e Post Office becausc of incorrect 
adjressjsi tie 135 requests from eligible voters for duplicate ballots; 
and tie ballots that /ere returned too lati to be counted. In any mail 
ballotinj it must be assumed tiat there will oc address errors, particu­
larly in one involving large numljers of vouers. As a safeguard, the 
procedure for requesting du:)licate ballots was included in the consent 
election agreement. Dunlixate ballots vvere usually mailed out on tie 
day tiere were requested.

Of tie 135 eligible voters i/no reqjested duolicate ballots, 103 or 
75 percent made tlie request by October 15, 1^75, a v/eek before the oallots 
were to be returned for t.;j count. Sixty-nine percent or 93 of these 
voters returned tiieir duplicate ballots in time to be counted.

Furtiiermore, without waiting for telephone requests for duplicate ballots, 
trie Activity supplemented tlie system by promotly correcting and reniailing 
oallots tiat were returned .jy tne Post Office because of incorrect 
addresses. .’k)re than half these oallots tnat were returned by tie Post 
Office before the count were renailed and sent back by tie voters in time 
to be counted.

It should not be assumec tiat the voters whose ballots were misaddressed 
or Wiiose oallots arrived too late to oe counted were disenfranchised. The 
macninery for requesting duolicate ballots was extensively publicized and 
functioned effectively. Tne Notice of Election exolicitlv set fortii tie 
procedure for requesting a duplicate oallot in the event of non-receipt of 
tne original ballot. Motices ucre posted at all work locations and W iiere 
necessary were mailed to individuals at tlieir assigned work locations. 
Posting of tie notices started more tnan tiree weeks before tie election.

cn of tie unions in its campaign literature oublicized tne 
';uo5ti:iq duplicate ballots. Lie Petitioner, in a response 
jections, has stated:

Eacn of 
re<-: 
oujec

procedure for 
to tie

2/ One statement bore the names of two persons husband and wife - and appears to 
have been signed by the same person. For statistical purposes both have been 
included in this analysis.

"I.I addition to official Department of Labor notification, 
t.ie Petitioner, on t;o occasions, September 20, 107r: and 
October 12, 1973, distributed tiree tiousand leaflets

12. 13
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tiirougiiout tie Reqion informing enplovGiJs of tne nrocoduras
to bo folla/od to ojtain a du.Oicato Ijallot___Furtiiornioro;
a similar leaflet ./as distrijutoc! uy t.iL* Intervcoor during 
t)e v/eok of October 11, 1076.“

Conies of the leaflets »iav2 oeen exaiiiiivjci and tiiey do inuocd urge t/)e use 
of tMO orocodure for a diDlicato ballot. Th; ARfl leaflet,
distributed on Octouer 13, rj7o, dcscrioao tiii procedur.j in almost iialf- 
incii higii letters.

Tbe Petitioner also avers tiiat tne procedure for requesti.in duplicate 
ballots ’./as cmpnasized in some of its camaign meetings wiiicii v/ere attended 
by large numoers of voters.

In’order to guarantee tiie efficacy of tie procedure, tMe Activity on 
October 12, 1976 sent a memorandum to all its supervisors in v/iiich tlie 
procedure v/as explained. Supervisors v;ore instructed to alio;/ the employees 
to use official time and government teleo.iones for tie ournose of requesting 
duplicate ballots.

In its response to tiie objections, the Activity conncints that its preparations 
for liandling icequssts for duplicate uallots included tne assignment of seven 
parsons to tiie task of ansv/sring tne telc-Dnones. The observation is made 
ti'iat "iio complaints were received regardinq an employee's ability to 
teleunone and/or to 'get-througn* to tiij designated telepiione number." 
Significantly, tiie AFCE .las not supplied evidence to support a conclusion taat 
tie system for requesti.ig duplicate ballots v;as inadequate. In tiie state­
ments fumiSiied by the AFCE, only one ei.nloyec said t.iat no iiad requested a 
duplicate ballot but did not receive it. One einloyee ’./!io said iie received 
it too late to vote did not request tiie -jallot until Octouer 20, 1076.

Tiie bulk of tlie ballots tiat -./ere misaddressed were corrected and remailed 
i;i time to be voted; tiie macninery for requesting duplicate ballots was 
adequately publicized and functioned effectively. Tne decision to use or 
not to use this maciiinery -..'as determined by tne free and untrammeled choice 
of tiie voters. Altnougn it is conceivaola that in some cases remailed or 
duplicate ballots reacned eligible voters too late to be of use, it is 
noted that duolicate uallots v/ere not reauested by most of those wno did 
not vote, nor v/ere tlieir oallots returned uecause of incorrect mailing 
addresses. V/e must assurie, therefore, that tlieir ballots \/ere received 
but as a matter of choice \.*erc not marked and returned. As an extra 
precaution and in order to insure prompt handling uy the Post Office, every 
mailing envelops bore a stamp or notation reading "First Class Mail" in 
addition to the orintcd frank.

In ruling on a Request for Review of a dismissal of objections in a 
caso in wnich only CO out of 214 eligijle emloyees voted, the Assistant 
Secretary upiield tie Regional Administrator's determination that tnere 
v;a5 no merit to tiie objection oecause no cviJcnce »;as furnis.ied tiiat eligible

voters were prevented from exercising their voting rignts.- In otiicr 
cases, the Assistant Secretary refused to set aside elections in tiie 
absence of a showing tiiat an election v/as.not properly publicized or 
that unusual circumstances were present.-'

Under all of tne circunstancjs it does not apnear tiat eligible voters 
were disenfranchised or prevsnted from voting because of the errors in 
mailing addresses. Tne system for requesting dunlicate ballots was 
availaole as a counter-oalance and functioned efficiently v/!ien tiie 
voter ciioso to use it.

In view of tiie foregoing, it is found t.iat the objections are witiiout 
merit as tliey relate to tne numbers of misaddressed ballots and requests 
for duplicates.

The AFGE also claims that certai.i emnloyees who v/cre assigned; to 
"Operation Air V/ave" were orevented from voting. The evidence presented

8/

3. Department of the Air Force, Moodv Air Force Base, Georgia, Ruling on 
Request for Review iio. 131

9. U.S. Public Healtii Service Hosnital, DHEM, San Francisco, California, 
Ruling on Request for Review lio. 195; ueparb:ien~t of the ilavy, î aval 
Ship Repair Facility, Guam, i’ariana Islands, Request for Review ilo. 198

i:
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earlier in this report shows that ei^t of the 13 en^loyees involved in this 
program cast their ballots; there were no circumstances which would have 
prevented the remaining five from voting if they so chose.

The only group of voters who appear to have been disenfranchised as contended 
by the AFGE are the eleven employees who were on a training assignment in 
Vashington, D.C. from September 8, 1976 until October 22, 1976. They left 
their permanent duty station before the Notices of Election were posted and 
were presumably not at home to receive their ballots. But even if all of 
them had voted for the Intervenor, the results of the election would not have 
been affected.

Finally, the AIGE states that "Of the 2600 eligible voters, only 1,500 cast 
their ballots.." Actually the Tally of Ballots shov/s that 1511 or 59 percent 
of the approximate total of 2560 voters returned their ballots in time for the 
count. (The APGE in its November 23, 1976 letter refers to the number of 
valid ballots returned but we are concerned with the number of T)allots returned 
in time for the count, valid or not.)

In a landmark decision which applies the theory of public elections to an 
election involving the choice of a union for purposes of exclusive recogni­
tion, the Supreme Court found that;

"Majority of votes cast at election participated in by majority 
of eligible voters...held sufficient to determine representative 
for collective bargaining under Railvr^ Labor Act, even though 
such majority of votes cast did not constitute majority of all 
those eligible to vote."

This principle has been upheld in many subsequent decisions by lower courts in 
cases involving decisions of the National Labor Relations Board. For instance, 
it has been emphasized -

"....that ^ e r e  an election to choose a bargaining representative 
is fairly advertised and held and the result is fairly represen­
tative of the employee's wishes, the political principle of 
•majority rule* applies, viz., that those not participating in 
the election must be presumed to assent to the expressed will 
of the majority of those voting, so that such majority determines 
the choice, irrespective of whether a majority of the employees 
participated." il/

io/ Virginian Railway Co. v. System Federation No. UO, 1937 , 300 U.S. 5l5i560,
57 s. ct. 592.605.

11/ N.L.R.B. V .  Standard Lime & Stone Co., 11*9 F. 2dl*35, certiorari denied 66 
S. Ct. 28, 326 U.S. 723.

Th*i validity of a determination based on the majority choice of those voting 
han been carried even further by the courts. It has been found that even 
whore there is a slender majority of those voting who do not c o n s t i t u t e  a 
ma.jf.rity of employees in the bargaining unit, certification is justified.
Th«’ courts have held that even where a n  election was carried by a majority 
of a minority, the validity of the election was not affected.

Except for the eleven employees detailed to a V/ashington training assignment 
who;;e votes would not have affected the results of the election, the evidence 
dooB not indicate that those voters who v/anted to participate in the election 
weio bairred from doing so because of the procedural conduct of the election.
Tho consent election agreement included a procedure fo/requesting duplicate 
ballots which was designed to act as a safety valve. If this.procedure had 
berjn utilized, it would have served to correct any deficiencies in the address 
lifits. More than a majority of the eligible employees cast their ballots and 
the Petitioner won by a substantial margin. I find that the election was 
fajrly conducted and that Objection No. 2 is without merit with respect to the 
procedural conduct of the election and the proportion of eligible voters who 
caot their ballots.

Having found that no objectionable conduct occurred, improperly affecting the 
reoults of the election, the parties sire advised hereby that a Certification 
of Representative in behalf of the National Treasury Bmployees Union (NTEU) 
will be issued by the Area Administrator absent the timely filing of a request 
for review.

Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of this action by filing a request for 
review with the Assistant Secretary for Labor-Management Relations, ATTN; Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington,
D.C. 20216. A copy of the r e q iE s t  for review m u s t b e  s e r v e d  on the undersigned 
Regional Administrator as well as the other parties. A statement of such 
service should accompany the request for review.

12/ C.C.A. 2 19lil M^lin Rockwell Corp. v. N.L.R.B., II6 F.2d586, certiorari 
denied 61 S. Ct. III6, 313 U.S. 59U; C.C.^. 5 19U0 N.L.R.B. v. V^ittier 
Mills Co. Ill F. 2d.

13/ N.L.R.B. V .  Central Dispensary & Emergency Hospital ll|5 2d852, 79 U.S. 
App. D.C. 27U, certiorari denied 65 S. Ct. 68U, 321; U.S. 81+7.

17 -
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The request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secretary 
not later than the close of business January 6, 1977•

V V 7 7  860

U.S. DEPARTMIiNT OF LABOR
O f f ic e  o f  t iic  A ssista n t  S e c r e t a r y

W ASHINGTON

LABOR-MANAGEMENT SERVICES AIKENISTRATION

DATED;. December 21, 1976
BENJAMIU B. HAUMOFP 
Regional Administrator 
New York Region

T

Mr. James R. Rosa 
Staff Counsel
American Federation of Ctovernment 

Employees, AFL-CIO 
1325 Massachusetts Avenue, N. W. 
Washington, D. C. 20005

Re: U. S. Immigration and Naturalization 
Service, Eastern Regional Office 

Case No. 31-991**(CA)

Dear Mr. Rosa:

Attach.

I nave considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-named case, which alleges a 
violation of Section 19(a)(6) and (l) of Executive Order IIU91, 
as amended.

In agreement with the Regional Administrator, I find that 
further proceedings in this matter are unwarranted. While the 
Complainant filed a timely pre-complaint charge, it did not 
file the instant complaint until March 15, 19?6, more than nine 
months after the issuance of-Qie memorandum that constituted the 
alleged unfair labor practice. Thus, I find that the instant 
complaint does not meet the timeliness requirements set forth 
in Section 203.2(b)(3) of the Assistant Secretary's Regulations.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the instant com­
plaint, is denied.

Sincerely,

-  18 -
•Francis X. Burkhardt 

Assistant Secretary of Labor

Attachment
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U. G. DEPARTIsisrn* OP‘ I.ABOR 

M'.FORC 1ML Ar.SISTAtJ T r.CCf^LTARY r i . i (  u A tK ; K '  \ L  M I ' r̂ i i {M'.LATIONS 

NE-:W YOIJK IK < lON’AL O m C l

Suite 3L'IL: 
l?l!j 13ro:uU.vy 

IJcw York, TiL'W Vorl: 1003^^

Ricli.'ii'd L. Bovr'juio, Vico Pj'er.J d»>nt 
Nai.ion.iT BoimV t  rai.rol Com c\i 1 Car.o Ho. ^.l-9q]l|(CA)

Soptembor I3, 3^76

Richard L. Bcvajir., Vice ProGidvin-l. 
Kaij.onal iiordcr Patrol ConrxCil 
2169 V/atts Drive 
Ransomville, Nev; York H 4I3I

Dear Ilr. Eevcma:

In reply rofer to Case No. 3i“9911^(CA)

Re; U.S. Sc i:.;turaliza-
tion Gcrvicc 
Eastern Rc,:;icr: .1 Oflioe

The above captioncd cas0 allê ri.iĵ : a violation of Section 19 of 
Executive Order 11];91» aiac^ndcd, has hc;cn investigated aaid con­
sidered carefully. It does not appear thi:t furtl.or proceedir.^-s 
are v/arr^jnted ina^nuch as the coLjplaint hac not bcbn timely filed 
in accordance v/ith Section 203»2 of the Rc^;iilations of the Assis- 
ta:it Secretary.

The complaint alleges Rospondc-nt vioiatod Section 19(a)(6) of the 
Order Ly directir.j a uni]atoral ch-.nre ir percc ̂ lel policies, prac­
tices and working conditinnu by the issue.:)ce oi' a .'Lc-r̂ orandiun datad 
June 12, 1975 witlioo.t af/ordin.g Ccmplainc-nt an opportunity to bar­
gain. You contend that the above cited ir.cviorC'-nduFx fJ.rjt came to 

your attention on Jun-e 17* 1975-

Evidence adduced discloceG the charge filod on Dcccnbor 10, 1975 
vjaa tiiiiely filc-d v;ithin tiie î i:: r.onths after the ir, ;uance of the 
rvi~moralidvju; ho‘.;cv-:-r, tho cci.pl'iLui. filt.d cn '/..'.rch  1 ^ , 197'̂ '-'-is 
not fill’d v.'ithiii nine conth.;. of Ihc isr.v..:ioe of th.o L:vnioraiidum 
althou'vh it was filed \;ithin nine nont)::;. of the date you bocane 

_av;are of tlio event.

Tlie alleged  incid-'ut vhicli for/.s the b aris  for the cc v.pl. '̂.int is  . 
tlie issu.-Jioe of the luoinor.uuh;::'. \.;nc'n ef.:''• j M̂T-tod thu u n ila te ra l  
chjdige. Since tli- a lleged  a c t  occurred in o::ccss c f  n iiu  monllic 
p rio r  to liie filii'.g  of the cc:;.p lain t, I conclude th at the coi::plaint 
has been untinely f i le d . The lim it.; L.ei. jo rtii in S‘-'ction
203.2 of the Regulritions s l a r t  to to l l  fro;:i the occurrence of tlio

alleged ujifair labor practice and not fro:n tlie d-:ita the charging 
party liad Icnowledge of the luifair labor practice.i/

In viev; of my disposition of this matter, I find it unnecoscaiy 
to coiriinent on the merits of tlie case.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for 
review with the Assistant Secretary and serving a copy upon this 
office and the Respondent. A statement of service should accom­
pany the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon whicli it is based and must be received by 
the Assistant Secretary for Labor-Managcijent Relations, 'ATT: Of-, 
fice of Federal Labor-Mannguinent Relations, U.S. Dopartment of 
Labor, V/ashington, D.C. 20216, not later tlian the close of busi­
ness September 29, 1976.

BEITj;j-IIU B. ITAUI-IOP? 
Regional Administrator 
New York Region

1/  Assistant Secretary Request for Review decision No. 208.

-  2 -
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O p p i c i  o p  t h e  A s s is t a n t  S b c r b t a r y  

W A S H IN G T O N
U-lU-77

U.S. DEPARTMENT OF LABOR

861
Mr. Harold Roof 
Uth Vice President 
American Federation of 

Government Employees, AFL-CIO 
l-J-21 Operations Building 
6U01 Security Boulevard 
Baltimore, Maryland 21235

Re; Department of HEV/
Social Security Administration 
Baltimore, Maryland 
Case No, 22-6905(AP)

Dear Mr. Roof:

I have considered carefully your request for review seeking 
reversal of the Acting Regional Administrator’s Report and Findings 
on Grievability and Arhitrability in the above-named case.

In agreement with the Acting Regional Administrator, and 
"based on his reasoning, I find that the instant grievsuice is 
subject to a statutory appeal procedure. Thus, the matter 
involved is not grievable or arbitrable under the parties* 
negotiated grievance/arbitration procedures.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator's Report and Findings on 
Grievability and Arbitrability, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of, Labor

Attachment

UNITED STATES DEPART’IENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANACEMENT RELATIONS

DEPARTMENT OF HEALTH. EDUCATION AND WELFARE, 
SOCIAL SECURITY ADMINISTRATION

Activity

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
LOCAL 1923, AFL-CIO

Case No. 22-6905(AP)

Labor Organization/Applicant

REPORT AND FINDINGS 

ON

GRIEVABILITY AND ARBITRABILITY

Upon an application for a decision on grievability or arbitrability filed 
under Section 6(a)(5) of Executive Order 11491, as amended, an investigation of 
the matter has been conducted by the Area Administrator.

Under all of the circumstances, including the positions of the parties,
I find and conclude as follows:

A collective bargaining agreement was negotiated between the parties and 
became effective on or about September 2A, 197A. This agreement is to remain 
in effect until July 1, 1977 and will be reviewed for successive one-year periods 
thereafter unless either party notifies the other of an intention to amend, modify 
or terminate the agreement. On or about February 5, 1976, employee George Rutledge 
filed a grievance with the Activity alleging that he had been assigned the duties 
and has continually performed'the duties of a GS-1'3 SSI Policy Specialist* without 
receiving proper pay or recognition since March 1973 when he* was detailed, and 
subsequently reassigned, to a new position. The Activity's actions were allegedly 
in violation of Article 15, Section A; Article 15, (E)(1)(2) and (A); Article 17 
(A)(6); and Article 17(C)(1)(2) and (3) of the negotiated agreement.

The grievance was denied on February 10, 1976. A second stage grievance 
was filed on February 17, 1976 and on February 26, 1976, the grievance was 
forwarded by the second stage deciding official to the Director of the Personnel 
Division as he had the authority to grant the relief requested.
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On March 11, 1976, the Director of the Personnel Division denied the 
grievance on the grounds that a statutory appeal procedure precluded the 
matter from consideration under the negotiated procedure.

Subsequent to a denial of the grievance by the third stage deciding 
official, the Union requested arbitration on the grievance on April 12, 1976.
On April 26, 1976, the Activity denied the Union's request on the grounds 
that «x statutory appeal procedure precluded the consideration of the grievance 
under the negotiated grievance procedure.

In its application filed in the Washington Area Office on June 11, 1976, 
the Union contends that Article 17, Section C, Subsection 2 of the agreement 
is germane to the grievance and that the grievance is, therefore, arbitrable.

Article 17,. Section C, Subsection 2 reads, in part, as follows:

Details are ir.iiended only for meeting temporary needs of 
the Agency's work program when necessary services cannot be 
obtained by other desirable or practicable means. The Adminis­
tration is responsible for keeping details within the shortest 
practicable time limits and assuring that the details do not 
compromise the open-competitive principle of the merit system 
or the principles of job education. Except for brief periods, 
employees should not be detailed to perform work of a higher 
grade level unless there are compelling reasons for doing so.
Normally, the employee should be given a temporary promotion 
instead.

The Union argues that the issue raised by the grievance is that the 
greivant is being paid less for performing the same duties as other 
employee's who are paid at a higher grade and as such does not involve the 
classification appeal process.

The Activity’s position is that the appropriate recourse for the 
employee is through a statutory appeal procedure. Only in this forum, the 
Activity contends,can a determination be made on the accuracy of the Activity's 
classification of the employee's job at the GS-12 level.

In my view, the central issue in the grievance is whether the position 
to which the employee was detailed and subsequenlty reassigned is properly 
classified at a GS-12 level. The proper forum for resolution of this issue is

is governed by stpuute (5 USC 5112) and, pursuant to the requirements of 
Section 13 of Executive Order 11A91, as amended, the employee's request 
for relief must be pursued under the prescribed statutory appeal procedure 
rather than the negotiated grievance procedure of the parties' collective 
bargaining agreement. Accordingly, I find that the grievant's claim is 
appealable under the statutory appenl procedure provided for classification 
matters and, consequently,may not be raised under the parties negotiated 

grievance and arbitration procedure.

Pursuant to Section 205.6(b) of the Regulations,of the Assistant 
Secretary, an aggrieved party may obtain a review of the action by filing 

request for review with the Assistant Secretary of Labor for Labor- 
Management Relations, U.S. Department of Labor, 200 Constitution Avenue, N.W., 
Washington, D.C. 20216. A copy of this request for review must be served 
on ♦■he undersigned Acting Regional Administrator as well as the other parties. 
A statement of such service should accompany the request for review. The 
request must contain a complete statement setting forth the facts and reasons 
upon which it is based and must be received by the Assistant Secretary not 
later than close of business October 21, 1976.

Oated: October 6, 1976
Eugene M.Devine,Acting Regional Administrator 
for Labor-Management Services

Philadelphia Region

Attachment: .Service Sheet
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U.S. niiPARTMi:NT o r  LAHOi;
OrricF OF TiiH  A s s i s t a n t  S i ' . c r e t a r y  

W A S H IN G TO N

^4/ll/TY

D. A. Dresser, Actinc Director 
Labor and Employee Relations Division 
Department of the Aiiny 
Office of the Deputy Chief 

of Staff for Personnel 
Washington, D. C. 20310

862

Re: U. S. Army Aviation Center 
Fort Rucker, Alabama 
Case No. U0-?U91(AC)

btyirfRD 'JTATI',*:; DLTAITT-IEiMT P F  LABOR

BEFORE THE AJJSIGTAW'r SECIiEl’ARY F0;1 LA30R-MANAGE31ENT RELATIONS

U. G. tS>\Y AVIATION CETITER 
FORT RUCF-31R, ALAB/iilA

Activity

and

LAB0Riv9S» IITTER^IATIONAL UNION 01' NORTH 

AMERICA, LOCAL jQhf AFL-CIO

Petitioner

Case No. l40-7U9l(AC)

Dear Mr. Dresser:

I have considered carefully your request for reVi ew 
seeking reversal of the Acting Regional Administrator's Keport 
And Findings On Petition For Amendment Of Certification in the 
aibove-named case.

REPORT AJND FINDINGS 
ON

PETITION FOR AKEND?4E!:]T OF CERTIFICATION

In agreement with the Acting Regional Administrator, I 
find that as Local 78^+, Laborers* International Union of North 
America, AFL-CIO, followed and met the standards outlined in 
Veterans Administration Hospital, Montrose, New York, a /SLMR 
No. i*70, the designation of the exclusive representative of the 
subject exclusive unit may be changed to: Laborers' Inter­
national Union of North America, Local 784, AFL-CIO. With 
regard to your objections to the amendment, I find that the 
dismissal of the petition for amendment of certification in 
Case No. U0-6690(AC) and the revoking by the Laborers* Inter­
national Union of North America, AFL-CIO, of Local 105^*s 
charter did not niillifV Local 105^*s exclusive'representative 
status of the subject unit. Tlius, no real question concerning 
representation has been raised with regard to such unit. It 
should be noted in this regard that the purpose and intent of a. 
petition for amendment of certification is to provide a vehicle 
to change the designation of an exclusive representative or 
€igency. It is nolj a vehicle to nullify a properly established 
exclusive unit.

Accordingly, your request for review, seeking reversal of 
the Acting Regional Administrator's Report And Findings On Petition 
For Amendment Of Certification, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

Upon a petition for amendment of certification filed in accordance with Section 202.2(c) 
of the Regulations of the Assistant Secretary, the undersigned has completed his investi­

gation and finds as follows:

Laborers' International Union of North America, Local 105U, AFL-CIO, (hereinafter referred 
to as Local 105U) was certified on November 27, 1970, as the exclusive prepresent at ive of 
all eaploj'-ees of the Non-Appropriated Fund Activities, U. S. Army Aviation Center, Fort 
Rucker, Alabama, excluding managers, assistant managers, supervisors, professional em­
ployees, employees engaged in Federal personnel work in other than * purely clerical 
capacity, guards, esqployees of the Army and Air Force Exchange, intermittent and tempo- 
raxy employees. 1/
Petitioner proposes to amend the certification by changing the name of the certified 
labor organization from Local 105Uf Laborers* International Union of North America, AFL- 
CIO, to Local 78i4. of LIUNA (hereinafter referred to as Local ?bU).

Upon request of the Area Administrator, the Activity posted copies of Notice to Employees 
in places where notices are normally posted affecting the employees in the unit involved 
setting forth the proposed amendment.

On November 6, 1975> Petitioner sou2,M .the identical change of n£i=ie of the exclusive 
representative as it is now seeking. ^  The Regional Administrator issued a Report and 
Findings on January 20, 1976, in v/hich he found that a change in affiliation froia Local 
105U to Local 78U did not take place in accordance with the stn'idards required by the 
A.r>f3istant Secretary". The Assistant Secretary denied the Petitioner’s request for reviev 
on Aprli 23, 1976.

Tho Activity objects to the grantinjj of the amendment predicai^^ on the fact th^it the 
I petition filed on November 6, 197S> v/as dismissed and the Roijion:;! Administrator’s decirsior 
wau sustained. Furthei-more, in a letter dated May 17, 1976, the Regional Aclminii.yrator 
statoi^. thut the? cpployeec in that unit had no currcnt e>:clusive represertative. J /
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.investif:'ition di ̂ closes that Local ^0]^U is the excJiiaive representativo of approximr.tely 
70 of the 125 cr.ployceG of the Activity, and alro is th ^ exclusive renro'^ontn 1 iv3 ci* 
approxinately 70 pf̂  the 1^0 ot;\o‘I p.t the Ln :,y imci Air yoc'co Eacchan^e Service, Fort

Alj.-.bazia. ii/' The private sector employer in Cuthbert, Georgia, formerly repre­
sented by Locc.l 10i?7i has rene{2;otiacod its contract with Local 78J-.

Local 105U by letter dated June 28, 1976, supports grajitinp; -he proposed tunendment.

On JuTie U, 1976, Locu.1 sent letters to all members notifying them that a special
laeetln- would be hold on June 23, 1976, at the I.A.M, Hall, Daleville, Alabama, at 
which tiL'-.o a secret ballot election v/ould be held. The letter noted the importance 
of the meetinej and tliat it v;as for the express purpose of voting on the merger question.

At the nesting of June 23, 1976, an election by secret ballot was conducted, 
suit of the vote was 33 votes cast for the merger and none against.

The re-

The standards vrhich the Assistant Secretarj-- states must be met in order to assure that 
any change in affiliation accui'ately reflects the desires of the membership and that 
no question concerning representation exists are foimd in Veterans Administration 
Hospital, Montrose, New York, A/SLT411 No. U70, and are as follows; (1) A proposed 
change in affiliation should be the subject of a special meeting of the members of the 
incumbent labor organization, called for this purpose only, v/ith adequate advance notice 
provided to the entire membership; (2) the meeting should take place at a time and .place 
convenient to all members; (3) adequate time for discussion of the proposed change 
should be provided, with all members given an opportunity to raise questions within 
bounds of normal parliamentary procedure; and {h) a vote by the members of the incumbent 
labor organization on the question should be taken by secret ballot, v;ith the ballot 
clearly stating the change proposed and the choices inherent therein.

With respect to Step No. (1) the proposed merger was the sole subject of a special meet­
ing. V/ith respect to Step No. (2) I find that the meeting was held at a. convenient time 
and place. With respect to Step No. (3) there is no evidence that the membership v;as 
not a.fforded full opportunity to discuss the merger question within the bounds of normal 
parliamentary procedure. With respect to Step No. (I4.) the members voted by secret ballot 
with the ballot clearly explaining the choices. Based on the above, I find that the 
procedure utilized accurately reflects the desires of the membership.

\7Lth respect to the Activity's objections which are basod upon the Assistant Socrot'vry's 
having, in effect, sustained the prior Report and Findings and the Rot^ional Administrator's 
comments concerning the status of Local 10^U> subsequent to the prior Report and Findings 
and the 17, 1976, letter the Petitioner took steps leading to affiliation c.: sot 
forth n.bovc. Trie.* cia'cumstances, therefore, which warranted the earlier findingo no 
longer exist.

Based on this finding that the st.^ndards required by the Assistant Secretary vjor-e ir..?t in 
the meeting of June 23, 1976, I find that the requested Amendment of Certific'^tion may 

be granted.

Having found that the recognition may be amended, the parties are hereby a Iv’ t--t, 
absent the timely filing of a request for review of the Report £aid Findinrr'. LU. 
si«rned in‘»’-nds to cause the Area Administrator to isr.ue an Araondnont of Corti fi-’ -tion, 
ordering -.lat the der.ignation of the exclusive reprosontativo be chnng^^d to: I. ibor-rs* 
International Union of North Aaarica, Local 7^U, AFL-CIO,

Pursuant to Section 202,U(i) of the Regulations of the Assistant Secretary, .1 P'--t;;' iisy 
obtain a review of the finding and contemplated action by filing a request for leviow ̂ /ith 
the Assistant Secretary for Labor-Management Relations, Attention: Office of FoJer^-l 
Labor-Kanagenent Relations, U. S. Department of Labor, 200 Constitulj'^n Av<;ivî , N.V' , 
Washington, D. C, ^20216. A copy of tho request for revievi mujt be served on tV.- under­
signed as v̂ 'ell as the other parties. A statement of service should accompany the request 
for rcviev;. The request must contain a complete statement setting forth th« fc'.ots and 
reasons upon which it is based and must be received by the Assistant Secretary not later 
than close of business November l5* 1976.

LABOR-MANAGET'IENT SERVICES AJX-IINISTRATION

Dated: October 29, 1976 a d L . .

v'..

•\i ■I:. C .

Attachment;
U'lSA 1139, Service Sheet

WILLIAH D. SEXTON
Acting Regional Administrator
Atlanta Region

1/  Case No. U0-2262(H0)
2/ Casa Ho. UO-6690(AC) .
3/  The letter was in response to an inquiry from the A c t i v i t y  conoeming tns of

local 78U and Local 105U- Tne letter noted that Local 105U, having had ito charter 

revoked, was no longer in existence. - ,;i
li/ As coinpared with these figures at the time when the Report and Findings was issu>.d 

in Case Ho. l,0-S690Uc) ths petitioner was the exclusive representative of approM- 
! oately 205 of the employees of the Activitj' and was also tho exclusive repcesonta

tiv-3 of approxijnatoly 210 of the employees of the ArnQr and Air Force ExchaiiKS Scrvice, 
Fort Rucker, Alabama.

742



U.S. DEPARTMI-NT OF LABOR
OrncB OP THE A s s i s t a n t  S e c r e t a h y

863

Mr. Steven P. Flig 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, N. W.
Suite 1101
Washington, D. C. 20006

Re: Internal Revenue Service 
Atlanta District Office 
Case No. U0-07U35(c a )

Dear Mr. Flig:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-captioned case, which alleges 
violations of Section 19(a)(1) and (6) of Executive Order 
IIU91, as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that there is insufficient evidence 
to establish a reasonable basis for your allegation that the 
Respondent's memorandum entitled, "Employee's Responsibility 
in Timekeeping," effectuated a unilateral change in personnel 
policies. However, in regard to your other allegation concerning 
the Respondent’s alleged failure to afford the Complainant an 
opportunity to be represented at a formal discussion, I find, 
contrary to the Regional Administrator, that a reasonable basis 
for the complaint exists.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint with 
regard to the "Timekeeping" memo, is denied. The remaining 
allegation of the complaint J±.e., with regard to whether the 
November 13, 1975, meeting was a formal discussion -within the 
meELning of Section 10 (e) of the Order/is hereby remanded to the 
Regional Administrator, who is directed to reinstate that 
portion of the complaint, and, absent settlement, to .issue a 
notice of hearing.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

U. s. DEPARTMENT OF LABOR 
L a b o r -M a n a g e m e n t  S e r v ic e s  A d m k n is t ra t io n

1371 P f a c m t r k k  STRKtT, N. E. -  R o o m  300

August 31, 1976

Mr. Steven P. Flig 
Assistant Counsel 
National Treasury Employees Union 

and NTEU Chapter 26 
Suite 1101 - 1730 K Street, NW 
Washington, D. C. 20006

Re:

A h ^ n t a ,  G k o rc ia  30309

Internal Revenue Service
and IRS Atlanta District Office
Case No. 40-07435(CA)

Dear Mr. Flig:

The above-captloned case alleging a violation of Section 19 of Executive 
Order 11491, as amended, has been investigated and considered carefully.

You allege that Respondent violated Section 19(a)(1) and (6) of the Order 
on November 13, 1975, by refusing to allow a union steward to attend a 
group meeting in Columbia, South Carolina, and by Issuing a memorandum 
entitled "Employee's Responsibilities in Timekeeping" at that meeting.
You contend first that the meeting was a formal discussion within the 
meaning of Section 10(e) of the Order and second that the memorandum had 
the effect of unilaterally changing an established personnel practice 
regarding annual leave. I shall treat the allegations separately, 
addressing the latter first.

Investigation establishes that Chapter 26 is the exclusive representative 
of approximately 700 employees of the Internal Revenue Service (IRS) 
Atlanta District Office, including those employees in the Employee Plans 
and Exempt Organizations (EP/EO) group located in Columbia. On or about 
November 11, 1975, Group Manager Evelyn Waugh, located in Atlanta, 
notified the EP/EO employees that a group meeting would be held the 
following day. The meeting was rescheduled for November 13, and on that 
day Waugh convened a meeting of the five EP/EO specialists, a clerical 
employee, and herself.

Prior to the meeting steward Wayne Golden requested permission to attend. 
Waugh told Golden that the meeting would not concern personnel policies 
or practices or matters affecting the working conditions of the employees, 
and refused Golden's request. Subsequently, Waugh addressed the employees 
on approximately 41 topics, among them, the Privacy Act, new "ERISA" 

legislation, and recent IRS policy decisions. The meeting lasted

Attachment
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approximately one and a half hours.

One topic concerned employee health plans, and a memorandum entitled 
"Open Season for Health Benefits" was distributed. The memorandum was 
a routine announcement of the employees' opportunity to change their 
medical plans. The other memoranda were distributed. One, titled 
"Restoration of Annual Leave" detailed the circumstances under which 
excess annual leave might be ''carried over" into the new year. The 
other, titled, "Employee's Responsibilities in Timekeeping" outlined 
agency policy regarding use of annual. That memorandum indicated that 
the advanced approval of the group manager was necessary in order for 
an employee to take leave.

The Complainant contends that, due to the separation of EP/EO employees 
from their group manager, the policy requiring advanced approval for 
leave had not been strictly enforced, and that the practice had been 
for employees taking leave to simply notify their timekeeper. Thus, 
the Complainant alleges that the leave practice was being altered by 
the "Employees* Responsibilities..." memorandum, without he benefit 
of consultation with the employees' representative.

Respondent contends that the memorandum on advanced approval for leave 
is merely a restatement of established agency policy and the "only 
unilateral change was that effectuated by certain employees when they 
strayed from the established policy for taking leave".

The Complainant has failed to submit evidence to support its assertion 
that any of the memoranda effectuated a change in personnel policies.
The Respondent's assertion that the memorandum merely reiterates estab­
lished policy is uncontroverted by the evidence at hand.

Inasmuch as tbe Complainant has subm5tted> insufficient evidence to 
support its allegation of a unilateral change in personnel policies or 
practices, it has failed to bear the required burden of proof. There 
is therefore, no reasonable basis for that part of the complaint based 
on such an allegation.

I therefore find no basis for that portion of the complaint alleging 
that Respondent unilaterally effected «» unilateral change in personnel 
policies or practices.

As to the other issue, i.e., wiiether the representative of the 
exclusive representative was entitled to be afforded an opportunity 
to be present at the November 13, 1975, meeting, it is undisputed that 
no pending grievance was discussed during the meeting. Most of the 
meeting was devoted to matters other than personnel policies or practices.

Those matters which were of concern to employees' p e r s o n n e l ,  practices,
i.e., restoration of annual leave and timekeeping procedures, were 
not newly established policies or procedures. No new personnel 
policies having been announced or effected at the November 13, 1975, 
meeting, the meeting was not a formal discussion within the meaning 
of Section 10(e) of the Order. Accordingly, Respondent was not 
required to afford the exclusive representative an opportunity to be 
present at the meeting.

I am, therefore, dismissing the complaint In its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving copy upon this office and the Respondent. A state­
ment of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention, Office of Federal 
Labor-Management Relations, U. S. Department of Labor, 200 Constitution 
Avenue, N. W., Washington, D. C. 20216, not later than the close of 
business September 15, 1976.

Sincerely

LEM R. BRIDGES 
Regional Administrator 
Labor-Management Services 

Administration
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U.S. DEPARTMIiNT OF LABOR
O kuci; of tiiu  Assisi an t  Sr.cniiTARv

WASHINGTON

Mrs. Addie B. Valadez 
President, American Federation of 

Government Employees, AFL-CIO 
Local 215U 
Wainwright Station 
P. 0. Box 8241 
San Antonio, Texas 78208

Re: U. S. Department of Army 
Fort Sam Houston, Texas 
Case No. 63-6962(CA)

Dear Mrs. Valadez:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above captioned case, which alleges 
violations of Section 19(a)(1) and (3) of Executive Order 
11^̂91, as amended.

Under all of the circumstances, I find, in agreement v;ith 
the Regional Administrator, that the evidence is insufficient 
to establish a reasonable basis for the instant complaint and 
that, consequently, further proceedings in this matter are 
unwarranted.

Accordingly, your request for review, seeking reversal 
of the Regional Admihistrator*s dismissal of the instant 
complw^int, is denied.

Sincerely,

Francis X. Burkhai-dt 
Assistant Secretary of Labor

Attachment

U. S. DEPARTMENT OF LABOR
LABOR M ANAGEM ENT SERVICES ADM IN ISTR A TIO N

911 W ALNUT STREET -  ROOM 2200

816-374'5131

October 13, 1976

OlUc* of 
Th« R tg lonal A d m in istra to r

in reply refer to: 63 
Defense/Army, Fort Sam 
Fort Sam Houston, Texas/AFGE, 
AFL-CIO, Local Union 2154

Kanuc City. Missouri 64106

;-6962(CA) \
I Houston, S T.-

Mrs. Addie B. Valadez, President
AFGE, AFL-CIO
Local Union 2154
637 East Park
San Antonio, Texas 78212

Dear Mrs. Valdez:

Certified Mail #7^676U

The above-captioned case alleging violations of Section 19 of 
Executive Order 11491, as amended, has been investigated and con­
sidered carefully.

It does not appear that further proceedings are warranted inasmuch 
as a reasonable basis for the complaint has not been established. 
Section 203.6(e) of the Regulations of the Assistant Secretary 
places the burden of proof at all stages of the proceeding upon 
the Complainant.

In this regard, you have offered no evidence that Messages and Key 
Notes, number 9-76, dated June 21, 1976, was purposely posted or 
distributed generally to rank and file Local Union 2154 unit em­
ployees. Nor have you supplied any evidence to support your asser­
tion of the falsity of the statements contained in this internal 
management informational publication.

Based upon all the foregoing, I hereby dismiss the complaint in 
this matter in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office 
and the Respondent. A statement of service should accompany the 
request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by
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Mrs. Addle B. Valadez

the Assistant Secretary for Labor-Management Relations, U. S. 
Department of Labor, Attention: Office of Federal Labor Management 
Relations, .200 Constitution Avenue, N. W., Washington, D. C. 20210, 
not later than close of business

Sincerely,

CULLEN P. KEOUGH 
Regional Administrator for 
Labor-Management Services Administration

O f f ic e  o f  t h e  A ssistan t  S l c a e t a r y  

WASHINGTON. DC. 20210

U.S. DEPARTMEN i OF LABOR

V n/77 /

Mrs. Addie B. Valadez 
President, American Federation of 

Government Employees, AFL-CIO, liDcal 2154 
Wainvvright Station 
P.O . Box 8241 
San Antonio, Texas 782D8

865

Re: U . S .  Department ot Army 
Fort Sam Houston, Texas 
Case No.’63-6963(CA)

Dear Mrs. Valadez:

I have considered carefully your request for reviev/ seeking 
reversal of the Regional Administrator's dismissal of the complaint, 
which alleges violations of Section 19(a)(1) and (6) of Executive 
Order 11491, as amended.

In agreement v îth the Regional Administrator, I find that the 
instant complaint is procedurally defective in that it v\̂ as filed 
untimely. Thus, the alleged unfair labor practice occurred in 
August 1975, more than six months prior to the date the pre­
complaint charge in this matter was filed, and more than nine 
months prior to the date the subject complaint was filed. Under 
these circumstances, I find that the pre-complaint charge and the 
complaint herein did not meet the timeliness requirements of 
Sections 203.2(a)(2) and 203.2(b)(3), respectively, of the 
Assistant Secretary's Regulations.

Accordingly, the merits of the subject case have not been 
considered and your request for review, seeking reversal of the 
Regional Administrator's decision dismissing the complaint, is 
denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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W A S H IN G T O N  
U/ll/77

U.S. Di:PARTMIiNT OF LAhOK

8^6

( Cc^rcified h U il Ko. 659513)

October A, 1976

Mr. James J. Sharkey 
1022 Washington Avenue 
Lewisburg, Pa. 17837

Re: U. S. Justicc Department 
Bureau of Prisons 
Lewisburg Penitentiary, Pa. 
Case No. 2Q.5623(CA)

Dear Mr. Sharkey:

I have considered carefully your request for review 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-captioned case, which alleges 
violations of Section 19(a)(1), (2) and (U) of Executive Order 
IIU91, as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that further proceedings in this 
matter are unwarranted. In this regard, it is noted additionally 
that allegations which are raised for the first time in a 
complaint that have not been raised previously in the pre­
complaint charge will not be considered by the Assistant 
Secretary. See Report On A  Ruling No. I6 (copy attached).

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the instant 
complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

Mr. James J. Sharkey 
1022 Wa.shington Avenue 
Lewisburg, Pa. 19837

Rc:U.S. Dept, of Justice 
Bureau of Prisons 
Lewisburg Penitentiary 
Case No. 2G-5623(CA)

Dear Mr. Sharkey:

Tin=» above-captioned case alleging violations of Section 19(a)
(1), (2) am! (4) of Executive Order 11A91, as amended, !ias been 
investigated and carefully considered. It does not appear that 
further proceedings are warranted inasmuch as you have not established 
a reasonable basis for your complaint.

Your ameudeJ complaint, filed on July 14, 1976, alleges that the 
Respondent violated the Orci^r by way of â  series of discriminatory actions 
taken against you in reprisal for your activities as President of Loccil 
148, American Federation of Government Employees. You maintain that the 
Respondent failed to promote you, disciplined you,and subsequently 
terminated you due to your union activity, and Lhat the Activity failod 
to consult, confer or negotiate with you "on numerous occasions".

Inasmuch as your letter of charges of M-^rch 19, 1976 cited only 
allegations Involving your terminaLxon, my findings are limited to thut 
issue, whi.ch, in my view, is the gravamen of your complaint. 1/

Investigation has disclosed that you have raised ciie issue of 
your termination before the Federal Employee Appeals . A u t h o r i t y  and thdt 
D o c y  has considered the question of your union activity in y o u r  appeal.

Section 19(d) of the Order provides L h a t  an issue v.*hich can properly 
be raised under an appeals procedure may not be raised under. Section 19.
In at least two cases, the Assistant Secretary has ruled that unfair labor 
practice complaints should be dismissed where the affected employees could 
appeal their adverse action discharge to the Civil Service Cor.j-.iission. 2J

1/ See Section 203.2(b)(2) of the Assistant Secretary's Rules and Regulatioia. 
2J See Tennessee Valley Authority, A/SLMR No. 509, and U.S. Dept, of 

Agriculture Regional Office,' Juneau , Alaska, A/SL'IK No. 595.
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Inasr.uch as the issue of your discharge as reprisal for union 
activity can properly be raised under an appeals procedure (which you 
have, in fact, utilized) I am dismissing your complaint on the grounds 
that Section 19(d) precludes your filing s.ubject complaint with the 
Assistant Secretary for Labor-Management Relations.

Pursuant to Section 203.7(c)of tne Rules and Regulations of the 
Assistant Secretary for Labor-Management Relations, you may appeal this 
action by filing a request for review with the Assistant Secretary and 
serving a copy upon this office and the Respondent. A statement of 
service should accompany the request for review.

Such action must contain a complete statement setting forth the 
facts and reasons upon which it is based and n.ust be received by the 
Assistant Secretary for Labor-Management Relations, U.S. Department of 
Labor, 200 Constitution Avenue, N.W., Washington,D.C. 20216 not later 
than close of business October 19, 1976.

Sincerely,

U.S. D E P A R T M E N T  O F  L A B O R
Office of the  assistant secretary

Kenneth L. Evans 
Regional Administrator

W A SH IN G TO
k/ii/rr

867

Mr. Peter Hayes 
President, Local 3343 
American Federation of Government 

Employees, AFL-CIO 
287 Genesee Street 
Utica, New York 13501

Re: Social Security. Administration 
Bureau of Field Operations 
Glens Falls District Office 
Glens Falls, New York 
Case No. 35-4086(CA)

Dear Mr. Hayes:

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator's dismissal of your complaint, 
v/hich alleges violations of Section 19(a)(1), (2) and (6) of Executive 
Order 114-91, as amended.

In agreement with the Regional Administrator, I find that a 
reasonable basis for the instant complaint has not been established 
and, consequently, further proceedings in this matter are unwarranted.

The evidence reveals that-the matter concerning the failure to 
negotiate over the selection of a training instructor v̂ âs made the 
basis of a grievance filed on April 28, 1976. Thus, Section 19(d) 
of the Order precludes the raising of the same matter under the unfair 
labor practice procedures. See Department of Navy, Vallejo, 
California, A/SLMR No. 570. Regarding the issue of the alleged 
failure to bargain with the Ck^mplainant as to the selection of a 
training site, I note that the Complainant had been Informed of that 
decision in early April 1976 . Thereafter, written confirmation of 
the same was received by the Complainant fror.i the Respondent on 
April 27, 1976 , and at no time did the Complainant request to 
negotiate on the matter. Cf. U .S . Dopartment of Air ro rcc , Norton 
Air Force iiase, A/SLMR No. 2Gi.
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Under these circumstances, and noting the absence of 
evidence that the Respondent's conduct was based on anti-union 
considerations, your request for review, seeking reversal of the 
Regional Administrator's dismissal of the instant complaint, is 
denied.

Sincerely,

U s .  D E PA R TM EN T O F LABOR  
B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  FO R  L A B O R  M A N A G E M E N l R E L A T IO N S  

N E W  Y O R K  R E G IO N A L  O F F IC E

Suite ̂ 3515 
1515 Broadway 

New York, New York IOO36

October 19, 1976 In reply refer to Case No. 35-U086(CA)

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

Peter Hayes, President 
Local Union 33U3, AFGE, APL-CIO 
287 Genesee Street 
Utica, New Yoiic 13501

Re: Social Security Adminiatration, 
New Yoik Region Bureau of Field 
Operations

Dear Mr. Hayes:

The above captioned case alleging a violation of Section 19 of 
Executive Order 11U91> as amended, has been investigated and con­
sidered carefully.

It does not appear that further proceedings are warranted inasmuch 
as el reasonable basis for the complaint has not been established. 
You contend that Respondent violated Sections 19(a)(2) and (6) of 
the Order when it failed to inform and consult with the on-site 
representative concerning the selection and use of its office as 
a training site and the selection of the instructors for the train­
ing. In this respect, you contend that’ Respondent’s actions were 
in violation of its obligations pursuant to Article V, Section 1 
and Article X X \ m ,  Section 2 of the Agreement.

Evidence adduced discloses that Complainant, on April 28, 1976, 
filed a grievance on behalf of several employees contending that 
Respondent had violated Article XXVII, Sections 1 and 2 of the 
Agreement. The grievance states, in part:

”... It also seems apparent that the procediires 
outlined in Section 2 of the "Details'* article 
were completely ignored. While I can sympathize 
with yo\ir lack of understanding of the new agree­
ment, I believe that a loose interpretation would 
have called for, at the bare mininium, full and 
open communication with your office staff and 
prior consultation with the on-site representa­
tive. ... As a remedy to thiy grievance, I ju,.
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Peter Hayes, President

Local Union 33i43, APGE, APL-CIQ Case No. 3^-k086(CA)

I am, therefore, dismissing the entire complaint.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for re­
view with the Assistant Secretaiy and serving a copy upon this 
office and the Respondent. A statement of service should accom­
pany the request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is "based and must be received by 
the Assistant Secretary for, Labor-Management Relations, ATT: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216, not later than the'close of business 
November 1976.

*
Sinc^’erely yours,

/ X --- - o
B M J A M I N  B. NAUMOFP / — - 
Regional Administrator'
New York Region

U.S. D E P A R T M E N T  O F  L A B O R
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y  

WASHINGTON

U/ll/77

Mr. Robert W. Crittenden 
Director of Personnel 
Community Services Administration 
1200 19th Street, N. W.
Washington, D. C. 20506

868

Re: ,Community Services Administration 
Washington, D. C.
Case No. 22-6839(AP)

Dear Mr. Crittenden:

I have considered carefully your request for review 
seeking reversal of the Regional Administrator’s Report and 
Findir.js on Grievability or Arbitrability in the above-name

- 3 -

I agree with the Regional Administrator that although 
certain alleged' conduct, such as that involved herein, may be 
subject to further proceedings under a. Federal criminal statute, 
the availability of such a forum is not necessarily a bar to 
administrative action on the matter herein. However, I disagree 
that the conduct involved in this case is subject to the parties' 
negotiated grievance procedure.

The issue raised by the Union in its March 3, 1976, 
grievance (whether an Activity witness lied during an arbitration 
hearing) involves the conduct of a particular arbitration pro­
ceeding. There is no showing that the matter involved herein 
is a question of contract interpretation or application.
The only provision of the agreement with respect to arbitration 
hearings. Article 17, Section U, incorporates Sections 771.210 
and 771. 211 of the Civil Service Commission’s Regulations, 
which provide generally for the procedures that shall be followed 
in arbitration, and that testimony shall be under oath. However, 
authority over the entire conduct of such hearings is left 
to the arbitrator. Whatever attack can be made upon the testimony 
of a witness, in my opinion, can be made only during the heai'ing 
itscli' before the arbitrator or after the hearing on exceptions 
filed with the Federal Labor Relations Council.

In sum, therefore, I viev.̂  the Union's grievance herein 
as, in effect, a collateral attack upon the procedure of a
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prior arbitration hearing, as distinguished from raising an 
issue of contract interpretation or application. Accordingly, 
your request for review, seeking reversal ci‘ the Regional 
Administrator’s Report and Findings on Grievahility or Arbitrability, 
is hereby granted^ ~ ~

Sincerely,

-  2

COMMUNITY SERVICES ADMINISTRATIOM

Activity/Applicant

UNITED STATES DEf ARTf'lENT OF LABOR

BtFOP.E THE ASSISTANT SECRETARY FOR LABOR-MANAGEMEMT RELATIONS

Francis X. Biirkhardt 
Assistant Secretary of Labor

Attachment

and

NATIONAL COUNCIL OF CSA LOCALS, AFGE, 
Af-L-CIO

Case No. 22-6839(AP)

Labor Organization

REPORT AND FINDINGS 
ON

GRIEVABILITY OR ARBITRABILITY

Upon an Application for Decision on Grievability or Arbitrabi1ity having 
been filed in accordance with Section 205 of the Regulations of the Assistant 
Secretary^'the undersigned has completed the investigation and finds as follows.

A collective bargaining agreement was negotiated betv'/een the parties and 
became effective on or about March 31, 1972. It was to remain in effect until 
April 15, 1973 and was automatically renewable for one-year periods thereafter.
On September 11, 1973, a number of amendments to the contract were agreed to.

On or about March 3, 1976, a grievance was filed by the Union contending that 
the Activity had violated the agreement v;hen its agent Carlos Ruiz allegedly 
lied while testifying at an arbitration hearing held pursuant to Article 17 of 
the parties' agreement. On or about March 17, 1976, the Activity rejected the 
grievance as not being proper subject matter to be grieved under the negotiated 
grievance procedure. By letter dated March 21, 1976, the Union invoked arbitration 
in the matter. By letter dated March 30, 1976, tine Activity issued a final rejec­
tion of the grievance. The instant application was filed on May 11, 1976. The 
unresolved question is whether a grievance alleging that a party lied in testimony 
at an arbitration hearing is subject to tLie negotiated grievance procedure.

The following portions of the contract are relevant.

1/ Despite the Labor Organization's arbument to the contrary, I find that pursuant 
to Section 205.1 of the Regulations of the Assistant Secretary, the Activity 
does have standing to file the instant application.
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22-6839(AP)
Page 3

Section 2 . The parties agree that they will proceed in accordance 
v/ith and abide by all Federal laws, applicable state laws, v'egulations 
of the Employer and this agreement, in matters relating to the employ­
ment of employees covered by this agreement.

Article 16. Grievance Procedure (In Part)

Section 1. The purpose of this article is to provide for a mutually 
acceptable method for the prompt and equitable settlement of grievances 
over the interpretation or application of this Agreement. This negotiated 
procedure shall be the exclusive procedure available to the Union and the 
employees in the bargaining unit for resolving such grievances. The only 
matters excluded from this negotiated grievance procedure are those matters 
for which appeals procedures are specified in statute or regulations or 
interpretation of regulations by appropriate authorities, such as the Civil 
Service Commission, Office oF Management and Budget, General Accounting 
Office or General Services Administration.

Article 17. Arbitration

Section 1. If the Employer and the Union fail to settle any grievance 
processed under the negotiated grievance procedure, in accordance with 
Article 16, Section 8 or 11, and if the election is made to refer the 
matter to binding arbitration, the request will be made within 30 days 
of the decision of the appropriate party.

Section.2 . Within 5 working days from the date of the request for 
arbitration, the parties shall jointly request the Federal Mediation and 
Conciliation Service to provide a list of 5 impartial persons qualified 
to act as arbitrators. The parties shall meet within 3 working days after 
the receipt of such list. If they cannot mutually agree upon one of the listed 
arbitrators, the Employer and the Union will each strike one arbitrator's 
name from the list of 5 and will then repeat thi«= nrocedurp The remaining 
person shall be the duly.selected.arbitrator.

Section 3. If for any reason the Employer refuses to participate in 
the selection of an arbitrator, the Federal Mediation and Conciliation 
Service shall be empowered to make a direct designation of an arbitrator 
to hear the case.

Section 4. The arbitrator’s fee and his expenses, if any, shall be borne 
by" the losing party. The conduct of the hearing and production of witnesses 
will conform with the requirements of Sections 771.210 and 771.211 of Civil 
Service Regulations. The arbitrator may at his discretion or upon the request

Article 2, Employees Rights (In Part)
of either party have a verbatim transcript of the hearing perpared.
In simple cases where no request for a verbatim transcript is made, 
a written summary may be prepared. In all cases the losing party 
will bear the cost for recording the transcript or preparing a 
summary of the proceedings. Where there is no losing party the 
Arbitrator will assess the costs of his fee and expenses and the 
cost of the record to each party. The arbitration hearing will be 
held, if possible, on the Employer's premises during the regular 
day shift hours of the basic work week. Travel expenses, if any, 
for employee witnesses will be borne by the party who requested the 
employee to appear as a witness. All participants in the hearing 
shall be in a duty status, if they otherwise would be.

The Activity argues that lying under oath at an administrative hearing is a 
federal offense and to permit an arbitrator to hear the matter would conflict with 
Title 18 of the U.S. Code which prescribes penalties for such offenses. Thus, 
the Activity maintains pursuant to Section 13(a)of Executive Order 11491, as 
amended, the matter is outside the scope of the negotiated grievance procedure.

The Union contends that a matter may be concurrently a violation of statute 
and of the contract and that nothing in the U.S. Code bars criminal conduct from 
being also a matter of administrative action. Moreover, the Union asserts that 
it has directed its grievance against the Activity as an institution and not Mr.
Ruiz as an individual; nor does it seek to have criminal penalties imposed against 
Mr. Ruiz.

Clearly, an arbitrator would not have the authority to find an individual 
guilty (or innocent) of a federal crime and sentence him or her accordingly.
Thus, the Activity's apparent fears in this respect are not realistically based.
I am also of the opinion that because certain conduct may .be a federal offense, 
this does not necessarily bar administrative action on the matter. (In an analagous 
situation, an activity is not precluded from taking administrative action such as 
disciplinary or adverse action,against an employee merely because the conduct on 
which the action is based, for instance theft of government property, or setting 
*fire to a government building, also may be a federal offense.)

I am also of the view that the grievance involves the interpretation and 
application of the contract. In this respect, I note that Article 17, Section 4, 
by way of incorporating Civil Service Regulations, requires that testimony at 
arbitration hearings be under oath or affirmation. Thus, allegations of violation 
of the oath or affirmation are related to the application of the provisions of 
the agreement. Also I would note that the assurance of truthful testimony in 
grievance and arbitration proceedings is an integral part of the conduct of those 
proceedings.
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U.S. DEPARTMENT OF LABOR
O f f i c e  o f  t h e  A s s i s t a n t  S c c R E t.'.a v  f o r  A d m i n i s t r a t i o n

WASHINGTON. D.C. 20210

In view of the foregoing, I find that the grievance is subject to the 
negotiated grievance procedure.

Pursuant to Section ?.05.6(b) of the Regulations of the Assistant Secrc-tary, 
an aggrieved party may obtain a revievv/ of this action by filing a request for 
review with the Assistant Secretary for Labor-Management Relations, U.S. Department 
of Labor, '200 Constitution Avenue, N.W., Washington,D.C. 20216. A copy of the 
request for review must be served on the undersigned Regional Administrator as 
well as the other parties. A statement of such service should accompany the request 
for review. The request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant Secretary 
not later than the close of business Septeiifeer 7, 1976.

Pursuant to Section 205.12 of the Assistant Secretary's Regulations, if a 
request for review or a request for extension of time in which to file a request 
for review is not filed, the parties shall notify the Regional Administrator for 
Labor-Management Services, U.S. Department of Labor, in writing, within 30 days 
from the date of this decision as to what steps have been taken to comply her'ewith. 
The Regional Administrator's address is 14120 Gateway Building, 3535 Market Street, 
Philadelphia, Pennsylvania 19104.

Keniieth L. Evans, Regional Administrator for 
Labor-Management Services

Dated: August 23, 1976

Mr. John P. Helm 
Staff Attorney 
National Federation of 

Federal Employees 
1016 l6th Street, N. W. 
Washington, D. C. 20036

Dear Mr. Helm:

869

Re: Department cf the Navy
Office of Civilian Manpower M ^agement 
Case No. 22-07332(CA)

I have considered carefully yoiir request for revievr, seeking 
reversal of the Acting Regional Administrator *s dismissal of the 
complaint in the ahove-named case, which alleges a violation of 
Section 19(a)(1) and (6) of Executive Order 11^91, as amended.

Contrary to the Acting Regional Administrator, I find that 
a reasonable "basis for the instant complaint, which alleges 
that the Department of the Navy, Office of Civilian Manpo\;”er 
Management failed to consult properly with the National Federation 
of Federal Employees, as required under the Executive Order’s 
national consultation rights provisions, has been established.

Accordingly, your request for review, seeking reversal 
of the Acting Regional Administrator’s dismissal of the complaint, 
is granted, and the case is hereby reisanded to the Regional Adminis­
trator who is directed to issue a notice of hearing, absent 
settlement.

Sincerely,

Attach.: Service Sheet

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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U. s. DFPAR'I MI-i "I* OF LABOR

CERTIFIED MAIT. NO. 659579
2 1 5 5 9 6 -1 1 3 4

October 28, 1976

Mr. John P. Helm 
Staff Attorney
National Federation of Federal Employees 
1016 16th Street, N.W.
Washington,D.C. 20036

Re:

Dear Mr. Helm:

Department of the Navy, Office 
of Civilian Manpower Management 
Case No. 22-07332(CA)

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11A91, as amended, has been investigated and considered 
carefully. It does not appear that further proceedings are warranted 
Inasmuch as a reasonable basis for the complaint has not been established.

You allege that the Respondent violated Sections 19(a)(1) and (6) of 
the Executive Order by failing to accord your organization its rights under 
Section 9 of the Order. You contend that the Respondent failed to give your 
organization prior notification of a -proposed realignment of certain field 
activities at Lakehurst, New Jersey.

The investigation has revealed that on or about April 5, 1976, the 
Chief of Naval Operations issued a memorandum nominating "as candidate 
realignment proposals" three field activities. Among the three was the 
Naval Air Station, Lakehurst, New Jersey. On or about May 25, 1976, the 
Commander, Naval Air Systems Command, issued a memorandum directing the 
realignment of the Lakehurst facility. You contend that the Respondent 
failed to consult with your organization under National Consultation Rights 
over the M a y  25 memorandum issued by the Naval Air Systems Command.

Respondent contends, inter alia, that it is.not obligated to consult 
under Section 9 of the Order with respect to actions of its subordinate 
commands (in this case Naval Air Systems Command). Upon review of the evi­
dence submitted, I find the Respondent did, ih fact, play a role in selecting 
the Lakehurst facility for realignment. However, I am of the opinion that 
the identification of three field activities as candidates for realighment 
as was contained in the April 5, 1976 memorandum did not constitute a sub­
stantive personnel policy or substantive change in personnel policy as 
encompassed by Section 9 of the Executive Order. In my view, the concept 
of National Consultation Rights as set forth in the Order, its accompanying 
reports, and the definition developed by the Federal Labor Relations Council,

Pnpc 2

22-7332(CA)

envision c o p .t u I  tation over m.iLtcrs with broader ramifications, matters 
vKii'h affrcL nil 'jiiployees and not just one installation ns involved in 
the Instnn* c , or thrc*e as was involved in the April 5, 1976 memo 
from Lhc Chief of Nnval Operations. With regard to the M.iy 25, 1976 ir.c’no- 
randum, I am of the further opinion that Respondent did not tn the instant 
case incur any obligation to consult as a consequence of the direction of 
the realignment of its Lakehurst facility by its subordinate command. In 
my view, the obligation to consult under National Consultation Riglits 
generally extends only to actions taken by the level of organization at 
which such rights are afforded. In this case the Department of the Navy 
rather than the Naval Air Systems Command is the level at which National 
Consultation Rights are accorded. Thus, I find that the Respondent was not 
obligated under National Consultation Rights to consult over the May 25,
1976 memorandum issued by Naval Air Systems Command.

Based on the foregoing, I am dismissing the complaint in its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary and serving a copy upon this office and the Respondent. 
A statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U.S. Department of Labor,At tention: 
Office of Federal Labor-Management Relations, 200 Constitution Avenue, N.W., 
Washington,D.C. 20210, not later than close of business November 12, 1976.

Sincerely,

'VJoseph A. Senge^
Acting Regional Administrator
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w.\smxGiox

U/lU/77

llr, Ronald B. King- 
Acting Diractor
Contract Negotiation Department 
Ansric?in Federation of Government 
Employees, AFL-CIO 

1325 Massachusetts Avenue, N.W. 
Washington, D. C. 20005

Re:

Dear Mr. King:

870

General Services Administration
Region 9
San Francisco, California 
Case No. 70-5123 (GA)

,This is in response to your letter of December 10, 1976, 
which requests reconsideration of the Assistant Secretary’s 
decision on the request for review in the subject case (Request 
For Review, No. 7S9).

I have reviewed all of the arguments and supporting evidence 
you submitted in regard to the decision in this case and am of 
the opinion that the subject Application for Decision on Grieva- 
bility or Arbitrability was properly dismissed as untimely. Thus, 
in my view the ?.egulations as applied in this case and previous 
cases are consistent with the objectives of Executive Order 11491, 
as amended.

It has long been recognized in both the private and public 
sectors that negotiated agreements which provide for the arbitra­
tion of grievances and disputes over interpretation of their terms 
contribute significantly to the attainment of labor peace and 
stability. Thus, when the parties have contractually committed 
thcmsolves to mutually agreeable procedures for resolving their 
disput'fes during the period of their contract, I am of the opinion 
that those procedures should be afforded full opportunity to function. 
Consistent .with this philosophy. Report On A Ruling, Nos. 56 and 
61 were issued by the Assrstant Secretary.

-2-

I CO not agree that the interpretation and. application of the 
Ilegulacicns in j’.rls case constitute a change in past policy.
Report Or. A Ruling, Ko. 56, issued October 15, 197-, states:
"For the purposes of computing the sixty (60) day i-iling period 
of an Application, for Decision on Grievability or Arbitrability 
under Section 205.2(a) of the Assistant Secretary's Regulations, 
there z.ust be a final written rejection after the arbitration 
clause is invoked." V.l'.ile your Application in the subject case 
v:as filed under Section 205.2(b), both 205.2(a) and 205.2(b) :ire 
the sane in pertinent parts, so that the procedural requirements of 
ona also apply to the other.

It s.nculd be noted that nothing in the decision on this 
or in r;o;:crt On A 'Ruling, Nos. 56 and 61 requires the parties to 
arbitrate the merics of their dispute. They are only required, if 
arbitration is provided for in their agreement, to request the 
other party to arbitrage and 1 .ceive a final decision on said 
request before the Assistant Secretary will entertain an Application. 
Once th“ question of grievrbility/arbitrability has bnen decided by 
the As^isu-ut Secretary or his representative at the field level, 
the.parties nav, if the macter is found grievable or arbitrable, 
return the merics of the dispute to an agreed-upon step in their 
contractual grievance procedure, or they r.ay agree at that point 
to proceed to arbitration.

Under these circur.stances, the decision reached in this case 
(Request For Review, No. 795), in \:hich the Assistant Secretary 
affirmed Lhe dismissal of the Application for Decision on 
Grievabiiity or Arbitrability on the basis chat it was filed 
untimely, is hereby affirmed.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachr-enc
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UNITED STATES DEPARTMENT OF L ABOR

LABOR-MANAGEMENT SERVICES ADMINISTRATION
SAN FRANCISCO REGION

GENERAL SERVICES ADMINISTRATION 
REGION 9
SAN FRAHCISCO, CALIFORNIA

-ACTIVITY

-AND-

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 2126, AFL-CIO 

________________________________  -APPLICANT

CASE NO. 70-5123

REPORT AND FINDINGS

ON

GRIEVABILITY

Upon an application for decision on grievability or arbitrability duly filed 
under Section 6(a)(5) of Executive Order 11491, as amended, an investigation 
of the matter has been conducted by the Area Administrator.

Under all of the circumstances, including the positions of the parties and the 
facts revealed by the investigation, the undersigned finds and^ concludes as 
follows:

The Applicant is the exclusive representative of three collective bargaining 
units of employees of the General Services Administration, herein called the 
Activity, in San Francisco Bay Area. Each of these bargaining units excludes 
supervisors, management officials, employees engaged in Federal Personnel work 
in other than a purely clerical capacity, guards and Federal protective offi­
cers, confidential secretaries, and any other employees who meet the definitions 
of excluded employees stated in Section 10(b) of the Order. The parties executed 
a collective bargaining agreement on December 19, 1973, covering the employees 
in all three units. The agreement has continued in effect at all times rele­
vant to the instant Application.

Investigation revealed that on August 8, 1975, the Applicant received nine 
grievances from employees it exclusively represents in the Construction Manage­
ment Division, herein referred to as CMD. The nine grievances were filed pur­
suant to the parties negotiated grievance procedure and addressed the employ­
ees’ objections to a proposed reallocation of space among the CMD. Upon receipt 
of the grievances, the Applicant’s President, Lila Bell, contacted the office 
of the employee who is the Steward responsible for servicing the CMD, George 
Noller, and arranged for Noller to meet with her in her office. Noller did 
in fact meet with Bell in her office for approximately one and a half hours 

on August 8, 1975.

On August 12, 1975, Noller*s supervisor served a "Record of Infraction'* upon 
Noller. The Record of Infraction stated the Activity's understanding of the 
incident which transpired on August 8, 1975, and contended that Noller had 
indicated that he had not met with Bell in his capacity as a union steward, 
but rather to work on one of his "old grievances". Noller was denied adminis­
trative leave for the period of time he met with Bell on August 8, 1976.

On September 3, 1975, the Activity served upon Noller a "Notice of Proposed 
Suspension". The Notice proposed that Noller be suspended from duty and pay 
for one day for failure to follow instructions and for unauthorized absence 
on August 8, 1975. Specifically, the September 3, 1975, Notice stated that 
Noller had previously been informed by his supervisor that official time was 
permitted only for presentation of an agency grievance, not for its prepara­
tion; Noller reported that he met with Bell on August 8, 1975, on official 
time to discuss one of his old grievances; therefore he failed to adhere to 
his supervisor's instruction that official .time was not permitted for the pre­
paration of an agency grievance. Additionally, the Notice stated that Noller 
neither requested permission in advance to meet with Bell nor notified a super­
visor of his absence, thereby rendering him absent without authorization.

Bell, as Noller*s representative, responded to the Notice of-Proposed Suspen­
sion on September 6, 1975. The response argued that on August 8, 1975, she 
had contacted the employee acting for the supervisor in his absence regarding 
the meeting with Noller about the CMD grievances, that Noller had the right 
in accordance with Article VII, Section 7(e) of the negotiated agreement to 
be absent from his work station to discuss these grievances, and that Noller 
had fulfilled the requirements of Article VII, Section 7 when he met with Bell 
on August 8.

Later in September Noller received a final decision stating he would be sus­
pended for one day and that he could contest the propriety of the suspension 
by grieving under the GSA grievance procedure or appealing to the Civil Ser­
vice Commission on certain limited grounds.

On October 6, 1975, the Applicant initiated the instant grievance at Step B 
under the negotiated grievance procedure. The grievance alleged that Article 
VII, Section 7 of the negotiated agreement and specifically Section 7(e) had 
been violated. Article VII, Section 7 of the negotiated agreement reads:

"Absence from Work Station During Duty Hours by Union Officers, Stewards, 
and Representatives. Union officers, stewards, and representatives may 
leave their work station during regular duty hours for reasonable periods 
of time to perform necessary Union representational and consultation 
duties, in accordance with this agreement.

a. First obtain supervisor’s permission to leave, which will be granted 
unless the work situation demands otherwise.

b. Before contacting another employee of the unit, obtain permission from 
that employee’s supervisor.

c. Immediately advise his/her supervisor at the time of return to the 
work station and assigned duties.

d. Time spent in handling these duties and responsibilities shall be 
confined within reasonable 11mi ts and will be recorded by the Union re­
presentative on a time sheet provided by the supervisor. This time will 
not be charged to leave.

e. All officers. Chief Steward and Stewards may receive and investigate 
complaints or grievances from the employees of their respective Local,
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f. The Union recognizes its responsibility to insure that its represen­
tatives do not abuse this authority by unduly absenting themselves from 
their assigned work areas, and that they will make every effort to per­
form representational functions in a proper and expeditious manner.'*

The Activity denied the grievance October 15, 1975. In its response, the 
Activity contended that Noller stated he met Bell on August 8, 1975, to dis­
cuss one of his old grievances, which the Activity interpreted to be a griev­
ance under the agency grievance procedure.. Since Article VII, Section 7 of 
the agreement did not pertain to agency grievances, the Activity contended 
that the resulting disciplinary action was precluded from being processed 
under the negotiated agreement. Additionally, the Activity stated that even 
if Noller had been participating in a matter governed by the negotiated agree­
ment during the time in question, neither Article VII, Section 7(e) nor any 
other, portion of the agreement would have been violated since Noller did not 
have proper clearance prior to leaving the worksite.

The Applicant advanced the grievance to Step C October 20, 1975. On October 31,
1975, the Activity denied Step C of the grievance on essentially the same* 
grounds as stated above. On November 25, 1975, the Applicant forwarded the 
grievance to Step D. The Activity reiterated its rejection of the grievance 
on November 26, 1975. Step D is the final step in the negotiated grievance 
procedure before arbitration.

The Activity informed the Applicant on December 4, 1975, of its position that 
the matter coiild be pursued in the arbitration forum. The Applicant responded 
on December 7, 1975, that the arbitrability of the grievance was not at issue; 
and that the unresolved issue was whether the grievance was grievable under 
the parties* negotiated procedure. The instant Application requesting a deci­
sion on whether the grievance was grievable according to the parties* negotiated 
agreement was filed on January 15, 1976.

It is the Applicant’s position that the disciplinary action and the disapproval 
of administrative leave directed against Noller is grievable under the parties* 
negotiated grievance procedure since Noller was processing grievances filed 
under the negotiated agreement at the time of the incident in question.

It is the position of the Activity that the instant Application should be dis­
missed because it is procedurally deficient and because the questions of griev­
abiiity and arbitrability are moot.

Specifically, the Activity argues that the Application is procedurally defec­
tive because Item 3(d) of the Application cites sections of the negotiated 
agreement pertinent to the question of grievabiiity that were not cited by the 
Applicant as being at issue during the processing of the grievance.

Further, although the Activity acknowledges that time spent by stewards working 
on grievances under the negotiated procedure is <± matter covered by the agree­
ment, the Activity contends that the grievabiiity determination in this case 
must be made in conjunction with a finding on the facts surrounding the state­
ment allegedly made by Mr. Noller to his supervisor at the time of the incident 
and reiterated during the processing of the grievance rather than solely upon 
the activity Noller actually /was engaged in during the time for which he was 
disciplined.
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In addition, the Activity argues that regardless of the grievabiiity determi­
nation, the question of grievabiiity is moot because the Activity rendered a 
response to the grievance at each step of the negotiated grievance procedure, 
did not arrest the processing of the grievance at any point, and never rejected 
the grievance as required by Section 205.2(b) of the Assistant Secretary's Reg­

ulations.

Finally, the Activity claims any question of arbitrability is moot since the 
Applicant neither attempted to advance the instant grievance to arbitration nor 
submitted the question to the Department of Labor.

Contrary to the Activity, the undersigned does not agree that the Application 
is procedurally defective because Item 3D of the Application cites sections of 
the Agreement that were not cited by the Applicant as being at issue during the 
processing of the grievance. It appears that the Activity incorrectly assumes 
that the items identified in 3D of the Application as being pertinent to the 
question of grievabiiity are in fact the items that the Applicant is alleging 

in its grievance were violated.

In fact, item 3D of the Application simply serves to designate the portions of 
the negotiated agreement the Applicant believes to be relevant to the question 
of whether or not the grievance is grievable under the parties* negotiated agree- 
ment- The sections of the negotiated agreement which the Applicant had claimed 
were violated in the grievance are identified elsewhere in the Application.

Second, the undersigned does not concur with the Activity’s reasoning that the 
grievabiiity decision must be made in conjunction with a finding on the facts 
surrounding the statement Noller allegedly made to his supervisor that he was 
involved in an activity not governed by the negotiated agreement during the 
time for which he was disciplined.

The Applicant has consistently maintained that Noller was working on grievances 
under the negotiated procedure during the period for which he was disciplined.
It has provided a statement from Noller which unequivocally states he and Bell 
were discussing the grievances filed by members of CMD during the time for 
which he was disciplined and were not discussing any agency grievances. Addi­
tionally, the Applicant has supplied copies of the nine grievances dated August 8,
1975, from the CMD employees which were received by the Applicant for processing 
under the negotiated grievance procedure.

The Activity has not submitted any evidence to indicate that Noller was parti­
cipating in any activity not covered by the negotiated agreement during the 
period of time for which he was disciplined.

Assuming arguendo that Noller falsely informed his supervisor as to the reason 
for his August 8, 1975, absence, it is clear that as early as September 6, 1975, 
the date on which the Applicant responded to the Notice of Proposed Suspension, 
the Activity was aware of the contention by the Applicant that Noller had been 
engaged in a conference over grievances arising under the negotiated agreement.
Or, to put it more precisely, the Activity was aware of the contention that 
Noller had been performing representational functions during duty hours as 
permitted by Article VII, Section 7 of the agreement*
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It is for the Activity to determine whether, when faced with such a contention, 
that claim warrants investigation or, rather, it should maintain its initial 
grounds for the disciplinary action.

However, when the gravamen of a grievance lies in the negotiated agreement, a 
party to that agreement cannot frustrate the vindication of rights arising 
under that agreement by a claim that it relied on inaccurate or false informa­
tion given it by the other party to the dispute^ This is not to say that an 
activity is without redress when it is deliberately misinformed by an employee 
on a matter of legitimate interest; however, that redress cannot include a denial 
of rights arising under a negotiated agreement or the Executive Order.

In this regard, see NLRB v^ B u m u p  & Sims, Inc«, 379 U.S. 21 where, in the. con­
text of a private sector proceeding, the Court held that, in substance, it is 
no defense to assert a good faith belief that certain misconduct occurred in 
the context of protected activity when, in fact, such misconduct did not occur, 
since the controlling consideration must be the uninhibited exercise of the 
protected activity. Justice Harlan, concurring in part and dissenting in 
part, would, in effect, limit liability to the time commencing after the party 
learned, or should have learned, of his mistake.

In the opinion of the undersigned, the Court’s rationale in B u m u p  & Sims, Inc. 
supra has application to the instant matter.

As was the exercise of protected activity in that c^se, the controlling consi­
deration in the instant matter is set forth in Article III of the negotiated 
agreement where it states, in pertinent part:

It is the intent and purpose of the Employer and the Union that this Agree­
ment will accomplish the following objectives:

e. To facilitate the adjustment of grievances, disputes, and differences, 
related to matters covered by this Agreement.

Such resolution of disputes cannot be denied by an assertion that the subject 
matter of the dispute does not arise under the agreement, notwithstanding a 
good faith but mistaken belief in that position, when the dispute, in fact, 
involves matters covered by the agreement.

Therefore, the undersigned concludes that Noller was in fact processing the 
nine CMD grievances filed pursuant to the negotiated grievance procedure 
during the period of time for which he was later disciplined. The processing 
of grievances under the negotiated grievance procedure is an activity encom­
passed by Article VII of the parties* negotiated agreement. Therefore, it is 
concluded that the grievance is on a matter subject to the grievance procedure 
of the parties’ agreement.

The undersigned rejects the Activity’s contention that the question of griev- 
ability is moot because it offered a response to the grievance at each step 
and never irrevocably rejected the grievability of the grievance. In this 
regard, although the Activity offered a response to the grievance at each
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step of the process and did not arrest the grievance at any step, each step of 
the grievance procedure was necessarily restrained by the Activity’s repeated 
assertion of the position that the grievance was not grievable because it did 
not involve an issue covered by the negotiated agreement. Because of this ever­
present, unresolved question of grievability, the issues of the grievance were 
never framed within the context of the agreement provisions and the Activity’s 
position on the discipline was never presented in relation to the terms of the 
agreement. Consequently, the grievance was never substantively pursued through 
the negotiated procedure.

Additionally, although the Activity never unequivocally rejected the grieva- 
vility of the grievance, neither 13(d) of the Order nor Section 205.2(b) 
of the Regulations %J require a final rejection before an application may be 
filed. In this regard, once a question of grievability has been raised by a 
party, an Application for a decision on grievability is not precluded from 
consideration by the Assistant Secretary on the ground that the rejection of 
the grievance is not a final rejection or in a situation where the merits of 
the grievance have been only superficially addressed. Noting particularly 
that the instant Application was filed within 60 days of the Activity’s re­
jection of Step D of the grievance, it is concluded that the Application is 
not defective and the question of grievability is not moot.

Further, since the undersigned has determined that Noller was participating 
in an activity covered by the negotiated agreement during the time for which 
he was disciplined, and that the grievance is on an issue which is grievable 
under the parties’ negotiated grievance procedure, it would appear that the 
parties should return to an appropriate step of their negotiated grievance pro­
cedure with the understanding that the issue in dispute is one which is covered 
under their negotiated agreement. If the parties are able to reach agreement 
on the appropriate step of the grievance procedure to return to, they may do 
so* Absent such agreement, it is concluded that the parties should return to 
the first step of their negotiated grievance procedure.

Finally, in agreement with ,the Activity, the undersigned agrees that the ques­
tion of arbitrability is moot at this point since is has not been raised.

_1/ Section 13(d) of the Order reads, in part, "Other questions as to whether 
or not a grievance is on a matter subject to the grievance procedure in an 
existing agreement, or is subject to arbitration under that agreement, may 
by agreement of the parties be submitted to arbitration or may be referred 
to the Assistant Secretary for decision."

Section 205.2(b) of the Assistant Secretary’s Regulations reads: "Where 
a grievance does not concern questions as to the applicability of a statutory 
appeal procedure, an application for a decision by the Assistant Secretary 
as to whether or not a grievance is on a matter subject to the grievance pro­
cedure in an existing agreement, or is subject to arbitration under that 
agreement, must be filed within sixty (60) days after service on the appli­
cant of a written rejection of its grievance on the grounds that the matter 
is not subject to the grievance procedure in the existing agreement, or is 
not subject to arbitration under that agreement: Provided, however, that 
such prescribed sixty (60) day period for filing an application shall not 
begin to run unless such rejection is expressly designated in writing as a 
final rejection."
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Accordingly, In view of the foregoing, the undersigned finds that the grievance 
which is the subject of the instant Application arises under the negotiated 
agreement and, further, directs the parties to process this grievance through 
the negotiated grievance or arbitration procedure.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, an 
aggrieved party may obtain a review of this action by filing a request for re­
view with the Assistant Secretary for Labor Management Relations, Attention: 
Office of Federal Labor-Management Relations, U. S. Department of Labor, 200 
Constitution Avenue, N . W , , Washington, D. C. 20210* A  copy of the request for 
review must be served on the undersigned Regional Administrator as well as the 
other parties, A  statement of service should accompany the request for review. 
The request must contain a complete statement setting forth the facts and rea­
sons upon which it is based and must be received by the Assistant Secretary not 
later than the close of business on June 29, 1976.

Pursuant to Section 205.12 of the Assistant Secretary’s Regulations, if a re­
quest for review, or a request for extension of time in which to file a re­
quest for review, is not filed the parties shall notify the Regional Adminis­
trator for Labor-Management Services Administration, U. S. Department of Labor, 
in writing, within 30 days from the date of this decision as to what steps 
have been taken to comply herewith.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

Gordon M. Byrholdt 
Regional Administrator 
San Francisco Region 
9061 Federal Building 
450 Golden Gate Avenue 
San Francisco, CA 94102

Dated: June 14, 1976

O r i  lCH 1>I’ TMIl AsSIM A M  .S lXK I.TA K Y  

W A b ll lN C iT O N

U.S. D EPA R T M l-N T  O F LABOR

April 18, 1977

871

Ms. Janet Cooper 
Staff Attorney 
National Federation of 

Federal Employees 
1016 16th Street, N.W. 
Washington, D.C. 20036

Dear Ms. Cooper;

Re: U.S. Information Agency 
VJashington, D.C.
Case No. 22-7367(CA)

I have considered carefully your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint-in the above­
captioned case, which alleges violations of Section 19(a) (1), (5) and (6) 
of Executive Order 11491, as amended.

Under all of the circumstances, I find, in agreement with the Regional 
Administrator, that the evidence is insufficient to establish n reasonable 
basis for the instant complaint and that, consequently, further proceedings 
in this matter are unwarranted. In this connection, it should be noted that 
although the Complainant herein is precluded from seeking relief under 
Executive Order 11491, as amended, as Section 3(b)(5) excludes the employees 
it seeks to represent from the coverage of the Order, this would not neces­
sarily preclude the Complainant from its seeking whatever appropriate relief 
may be afforded by Executive Order 11636.

Accordingly, your request for review, seekinj; reversal of the Regional 
Administrator's dismissal of the complaint, is denied.

Sincerely,

Kr.nicis X. liiirkhardL 
Assistant Secretary of Labor

Attachment
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U «^irED  S t a t e s  DEPAr?TMf:NT of- l v̂ b o r
LAiU'U MAMA'",f Ml rn *;» jv>. I •. ApMifji:

.»KOIONA\ OI  I If.t.

I 4 K - 0  G A T E V . A V  f r  u . i ; i r 4G

I IO t l |

OcLober 8, 1976

Ms. Janet Cooper 
Staff Attorney
National Federation of Federal 
Employees 
1016 16th Street, N.W. 
v;asliington,D.C. 20036 
(659531)

Dear Ms. Cooper:

TILIPHOMC n97.|lS4

'V' *'

\  *nV;i /
'N.iso' "

Re: U.S. Information Apcncy 
Case No. 2^7367(CA)

Your organization's unfair labor practice ritmplaint in Llic nhove- 
captioned case alleginR ccrtain violations of Exocntivo Order 11^91, 
as amended, has been investigated and carcfully considered. For tho 
reasons discussed heroin, it does not appear that further proceedings 
in this case are warranted.

The complaint alleges that the United States Information Agojicy 
(hereinafter the Respondent) violated the Order in two specific instances; 
that the Respondent "refused to recop.nize our contin\iing exclusive recog­
nition for all television technicians regardless of pay plan" and "decided 
unilaterally to restrict Local lA47’s recognition to lorlmicians classified
under the general schedule........ witho\»t doccrL i f ic.at i(mi , without a
clarification of unit petition, and without advising omployoes that choosing 
a conversion to Foreign Service meant they could no longer be represented 
by Local 1447." 1/ You contend that this alleged action by the Respondent 
constitutes an improper refusal to accord appropriate recogniti(m to your 
organization within the meaning of Section 19(a)(5) of the Order and,thereby, 
violated Sections 19(a)(1) and (a)(5) of the Order. Secondly, tho Respondent 
violated Section 19(a)(6) of the Order by denying your organization "the 
right to- participate in a May 1976 meeting concerning policy changes which 
affect Foreign Service Television personnel." 2/ (emphasis added)

The investigation by the Area Adm in i sr ral or dischv.cd li>nt, as a result 
of a Civil Service Commission classification survov, all eniployeis in your 
organization's bargaining unit, w(*re reclassified on or about February 16,
1975, from the Wage Hoard i>ay schedule to the C.eneral Schedule (hereinafter CS) 
plan. Following this reclassification and In accordance with the Respondent ’

1 / Complaint Against Agency (LMSA 61) filed July 21, 1976. 
2/ Ibid.

22-7367(CA)
Page 2

established personnel policy and practice, the GS employees became eligible 
to convert their appointments from GS to Foreign Servicc status (hereinafter, 
FSLR) and from February 16, 1975 to July 26, 1976, thirty-one (31) of the 
thirty-two (32) eligible employees in your unit availed themselves of this 
opportunity and converted to FSLR status.

Appointments to FSLR were made under the provisions of Section 522 
of the Foreign Service Act of 1946, as amended (22 USC 801 et seq).

The investigation further disclosed that in a letter dated May 12,
1976, Mr. James Randall of your organization requested that the Respondent 
consult with your organization with respect to proposed changes in personnel 
policies and practices affecting Ŝ rv̂ ^̂  employees. On'at least four
occasions (May 5, Nay 12, Nay 26 and .June 1, i976) the Respondent met with 
representatives of the AFGE Local 1812, who are recognized as exclusive 
representative of a unit of Foreign Service Employees at the Respondent 
Agency for the purpose of discussing matters relating to Foreign Service 
personnel. The Respondent did not invite or permit your organization to 
be represented at these meetings.

The investigation also revealed that on or about May 21, 1976, the 
Respondent verbally notified your organization that it was the Respondent's 
position that employees who converted from GS to FSLR status were excepted 
from the purview of the Order and consequently,•were no longer in your organiza­
tion's unit. The Respondent, replying to your organization's request for a 
written clarification of that position, impliedly confirmed its position in 
a letter dqted June 4, 1976. You contend that this action by the Respondent 
is violative of Sections 19(a)(5) and (a)(6) of the Order.

Foreign Service employees of the Department of State, the Agency 
for International Development and the Respondent are excluded from coverage 
under the Order by Section 3(b)(5) of the Order. 3/ In addition, the Employee 
Management Relations Commission, which was established pursuant to Executive 
Order 11636', and has jurisdiction over employees of certain Foreign Affairs 
Agencies^including the Respondent Agency, has ruled that FSLR or Foreign 
Service Reserve type employees of the Respondent Agency are'employees' as 
defined in Executive Order 11636. Rased on the foregoing, I conclude that
any unit employee who converted to FSLR status in doing so removed himself/ 
herself from under the aegis of the Order and is, tlu*rcby, e x c l u c U 'd  from your 
organization's unit by the aforementioned Section 3(b) of the Order.

_3/ Section 3(b)(5) provides: "This Ordei* does not apply to the Foreign 
Service of the United States: Departmeni «̂ f Stale. United St.nl es 
Information Agency and Agency for International Development and its 
successor or Agency or Agencies."

U/ EMRC Case No. R-4, 1975.
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With reR.ird to iho Rosponclont's ;iMo(;cd rcfiiRnl to arcor.l .ippropriate 
recognition to youi- orRnnizntion, the evidence ns submitted In tliis rase 
supports a conclusion thnt the Respondent only acted to advise your orRanination 
of what It correctly opined lo be an irrefiaable fact - that (hose employees 
who so converted Co FSl.R stains were exeludrd from eoverar.o under I he Order 
and consequently were no lonj-er eli,Uhle to bf r.p.esented in vour orcanlz.a- 
tion « bargaininR unit. In thi- absence of .my nller.ation or evidenre that the 
Respondent eit;her coerced or fraudulently in.'uced these employees to so convert 
in order to decimate your organization's rerognition, I ran find no merit to 
your contention that the Respondent violated Sections 19(a)(1) or (a)(5) of 
the Order.

With rcgnrd to tlio Rospondcn t ' s nnc)’('d violntion of Soction 19(a) (6) 
of the Order by failing* to permit your or}*,nn iza t i on to alLcnd a Nay 1976 mc'oLinj; 
conccrning proposed rhangcs in personnel policies and practices affecting Foreign 
Service employees, the evidence reveals tliat this ineeLing was limited in its 
scope to matters relating to Foreign Service personnel of the Respondent Agency. 
Based on my conclusion above that the FSLR employees are excluded from your 
organization’s unit by Section 3(b) of the Order and in the absence of my 
evidence that any discussions were conducted at this meetinj; concerning personnel, 
policies and practices or matters affecting employees in your organization's 
unit, I find that your contention that the Respondent refused to consult, confer 
or negotiate with your organization as required by the Order, is also without 
merit.

lor the reasons annunciated above, I am her(’by dismiss inj; your complaint 
in its entirety in that your organization has failed to establish a reasonable 
basis that Sections 19(a)(1), (a)(5) or (a)(6) of the Order were violated by 
the Respondent.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal ihis action by filing a re<iuesL for review with the 
Assistant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U.S. Department of Labor, Washington, D.C. 
20216. A copy of the request for review must be served upon this office and 
Respomlent. A statement oJ; service should accompany this requ(*st for review.
Such request must contain a complete statement setting forth the facts and 
reascms upon which it is based and must bo received by the Assistant Secretary 
not later than close of business Octobcr 22, 1976.

S incerely,

Kenneth L. P^vans 
Regional Administrator

O f f ic e  o f  t h u  A s s is t a n t  S e c r e t a r y  
W A S H IN G T O N

U/18/77
872

U.S. DEPARTMENT OF LABOR

Mr. Robert J. Crane
928 West Wiser Lake Drive
Femdale, Washington 9Q2hQ

Re: Federal Aviation Administration
Northwest Region, S.eattle, Washington 
Case No. 71-3757

Defiu: Mr. Crane:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint in the above-named case, which alleges a 
violation'of Section 19(a)(1), (2) and (4) of Executive Order 
IIU9I, as amended.

In agreement with the Regional Administrator, and based 
on his reasoning, I find that further proceedings in this matter 
axe unwarranted inasmuch as a reasonable basis for the instant 
complaint has not been established.

Accordingly, your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint, is 
denied.

Sincerely,

Frcincis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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October 5 , 1976

Mr. Robert J. Crane
928 West Wiser Lake Drive
F e m d a l e , Washington 98248

Dear Mr. Crane:

Re: FAA & NAATS 
Case No. 71-3757

The above-captioned case alleging violations of Section 19 of Executive 
Order 11491, as amended, has been investigated and considered carefully.

It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established. Your com­
plaint alleges that retaliatory action was taken against you for filing 
grievances and unfair labor practices against the Agency. In this re­
gard it is noted that you were unable to meet nondiscriminatory medical 
standards and that you were treated in a fashion similar to other employees 
who also failed to meet medical standards to the same degree. Furthermore, 
there is no evidence that your previous grievance and unfair labor prac­
tice activities were considered in placement procedures. Finally, prior 
to being placed on involuntary sick leave you had used your annual and 
sick leave and were given the same options as other employees in a situ­
ation similar to yours.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respond­
ent, A statement of service should accompany the request for review.

Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assist­
ant Secretary for Labor-Management Relations, Attention: Office of 
Federal Labor-Management Relations, U.S. Department of Labor, 200 Con­
stitution Avenue, N.W., Washington, D. C. 20210, not later than the 
close of business on October 20, 1976.

Sincerely,

Gordon M. Byrholdt 
Regional Administrator 
Labor-Management Services

O p p ic e  o p  t h e  A s s is t a n t  S e c r e t a h y  

W A S H IN G T O N
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U.S. DEPARTMENT OF LABOR
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Mr. Thomas O'Leary 
President
American Federation of

Government Employees, AFL-CIO 
DCASR Council of Locals 
P. 0. Box 3037-Lennox Branch 
Inglewood, California 9030U

Re:

Dear Mr. O'Leary:

Defense Supply Agency, DCASR 
Los Angeles, California 
Case No. 72-6087

I have considered carefully your request for review, seeking 
reversal of the Regional Administrator's dismissal of the complaint 
in the above-named case, which alleges a violation of Section 
19(a)(1) of Executive Order 11̂ +91, as amended.

In agreement with the Regional Administrator, and based on 
his reasoning, I find that further proceedings in this matter 
are unwarranted.

Accordingly, your request for review, seeking reversal of 
the Regional Administrator's dismissal of the complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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Septci-ibur 2a, 1976

Mr. Charles Wclla 
Pr«sldont, AFGE Local 2433 
P* 0. Box 3037 - Lennox Branch 
la^evood, c a 90304

Dear Mr. Walls:

Rat DSA, DCASR
Los Augeles» CA - 
AFGE Local 2433 
Casa No. 72-6087

The above-captioned caaa alle;[>ln8 a violation of Section 19 of Executive 
Order 11491» as amended, has been investisated aud considered carefully.

It does not apiHsar that further proca^diiigs arc warranted inasmuch as a 
reasonable basis for the complaint has not been astftblished. The mate­
rial requested by Steward Bywater does not appear to be of such a nature 
tlut its destruction would in any way prejudice or preclude the pursu­
ance of Mr. Tremayno's grievance on his performance evaluation. In 
fact» it is acknowlcdp,ed by Steward Bywater that approximately 75% of 
the notes that constitute the basis of this complaint were read to 
her at the second step srievanco meeting and Complainant does not claim 
that inforoatioQ contained in these notes was withhold at this meeting.

1 am, therefore, dismissing the complaint ixi this matter.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secrc-* 
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary aud serving a copy upon t'nis office and the Respond­
ent. A statement of service should accompany the request for review.

Such request xaust contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by tlie Assist­
ant Secretary for Labor-lL-inar.encnt Relations, Attention: Office of 
Federal Labor-Managonent Relations, U. S. Department of Labor, 200 Con­
stitution Avenue, N.W., Wasliington, D. C. 20210, not later than the 
close of businoss on 0ctoberi2» 1976*

Sincerely,

Gordon M. Byrholdt 
Regional Administrator 
Labor-Management Services

V l B / 7 7  87U

U.S. DEPARTMENT OF LABOR
OpFiCB OP TilII Assistant Sbcretary

WASHINGTON

Albert F. Landgraf, President 
American Federation of Government 

Employees, Local 1711, AFL-CIO 
1136 Washington Avenue 
St. Louis, Missouri 63101

Re: Defense Supply Agency
Defense Contract Administration 

Services Region 
St. Louis, Missouri 
Case No. 62-4812(CA)

Dear Mr. Landgraf:

I have considered carefully your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint in the above­
captioned case, which alleges violations of Section 19(a)(1) and (6) of 
Executive Order 11491, as amended.

In agreement with the Regional Administrator, I find that the evidence 
herein is Insufficient to establish a reasonable basis for the Instant 
complaint and that, consequently, further proceedings in this matter are 
unwarranted.

Accordingly, your request for review, seeking reversal of the Regional 
Administrator's dismissal of the complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR
tA B O R-M A NAG EM EN T SERVICES A D M IN ISTR A TIO N

911 W A LNUT STREET -  ROOM 2200

•ie^4«131 O fflc«  o#
T IM  M««lonal A tfm lnU trptor

Kansu City. Miuouri 64106

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

October 21, 1976

Colonel John A. Love, USA, Commander 
Defense Contract Administration Services 

Region, St. Louis 
1136 Washington Avenue 
St. Louis, Missouri 63IOI

Mr. Albert F. Landgraf, President 
American Federation of Government 

Employees, AFL-CIO 
Local 1711
1136 Washington Avenue 
St. Louis, Missouri 63101

Re: American Federation of Government 
Employees, Local 1711 

(Complainant) 
and

Defense Contract Administration 
Services Region, St. Louis 

Defense Supply Agency 
(Respondent)
Case Number: 62-U812(CA)

Dear Colonel Love and Mr. Landgraf:

The above-captiqned case charging violations of Section 19, Executive 
Order IIU9I* as amended, has been investigated and considered carefully.

The Complaint Against Agency (LMSA 61) filed Jointly by Messrs. Martin 
and Landgraf alleged violations of Section 19(a)(1) and (6) of the 
Executive Order by the Defense Contract Administration Services Region 
(DCASR), -St. -Louis. The complaint charged that DCASR made a unilateral 
change in policy in the Merit Promotion Program withoiit the prior 
knowledge of the exclusive representative (AFGE), without communication 
with the exclusive representative, and therefore failed to consult and/or 
confer with the exclusive representative. The complaint pointed out 
that this "unilateral change in policy" deprived Mrs. Alberta Unterreiner 
of advancement due her under the Merit Promotion Program by virtue of 
her "repromotion rights of special consideration," to which she was 
entitled as the result of a previous non-voluntary demotion action.

It does not appear that further proceedings in this matter are warranted 

since a reasonable basis for the complaint has not been established.

During the course of an investigation conducted by the St. Louis Area 
Office, the Respondent contended that, since at least January 1, 1975 
it had consistently followed a policy, albeit unwritten, of refusing to 
grant "special consideration for repromotion" to employees who had been 
subjected to non-voluntary demotion, where, as here, such repromotion 
would have enabled their subsequent promotion to a higher grade without 
further competition. Although afforded anqple opportunity to do so, the 
Complainant failed to provide any evidence tending to refute Respondent's 
position, or to show that the action taken in the case of Mrs. Unterreiner 
represented a deviation from actions previously taken in similar instances. 
Thus, the Complainant has failed to bear the burden of proving its allega­
tions as required by Section 203.15 of the Regulations.

I am, therefore, dismissing the Complaint.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing u Request for Review 
with the Assistant Secretary and serving a copy upon this office and 
the Respondent. A  Statement of Service should accompany the Request 
for Review.

Such requests must contain a coo^)lete statement setting forth the 
Facts and Reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, Attention:
Office of Federal Labor-Management Relations, U. S. Department of 
Labor, 200 Constitution Avenue, Northwest, Washington, D. C. 20216 
not later than close of business November 11, 1976.

Sincerely,

CULLEN P. KEOUGH
Regionca Administrator
for Labor-Management Services
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x m w ° ^
contrary result, your request for review, seeking reversal of 
the Regional Administrator’s Report and Findings on Grievability, 
ie denied.

-  2 -

Mr. John W. I^lholland 
Director, Contract Negotiation Department 
American Federation of Ctovernment 

Employees, AFL-CIO 
1325 Massachusetts Avenue, N. W. 
Washington, D. C. 20005

875 Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Re; Department of Justite
limnigration and Naturalization 

Service, Washington, D. C. 
Case No. 22-6812(AP)

Attachment

Dear Mr. Mulholland:

I have considered carel'ully your request for review seeking 
reversal of the Regional Administrator's Report and Findings On 
Grievability in the above-named case.

In agreement with the Regional Administrator, I find that 
the grievance herein is not on a matter subject to the negotiated 
grievance and arbitration procedure. In this regard, I note 
that it has been held by the Federal Labor Relations Council 
that the mere inclusion of the language of Section 12(a) of 
Executive Order IIU91, as amended, within the negotiated agreement 
does not serve to extend the scope of the negotiated grievance 
and arbitration procedure to cover disputes arising from the 
interpretation and application of the rights and obligations 
contained in that Section of the Ordex. See Department of the 
Air Force, Scott Air Force-Base, FLRC No. 75A-101. With respect 
to the incorporation of Section 11(b) of the Order within the 
agreement, I find no evidence herein that the parties intended 
to make the instant matter grievable under the terms of the 
agreement by incorporating the language of that portion of the 
Order. Again, the mere inclusion of the language of Section 
11(b) of the Order, without any evidence to show that the parties 
intended, thereby to make the matters contained therein subject to 
the negotiated grievance and arbitration procedure is not, in my 
view sufficient to serve as a basis for including disputes ovur 
the matters contained in that Section within the negotiated grievance 
and arbitration procedure.

Accordingly, ajid noting that the Council's recent related 
negotiability determination (FLRC 76A-26) would not require a
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATION

22-6812(AP)
Page 2

DEPARTMENT OF JUSTICE, IMMIGRATION AND 
NATURALIZATION SERVICE

Activity/Applicant

and Case No. 22-6812(AP)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
NATIONAL IMMIGRATION AND NATURALIZATION SERVICE 
COUNCIL, AFL-CIO

Labor Organization

REPORT AND FINDINGS 
ON

GRIEVABILITY

Upon an application for a decision on grievability having been filed in 
accordance with Section 205 of the Rules and Regulations of the Assistant 
Secretary, the undersigned has completed his investigation and finds as follows:

rminrn® flirp'" National Immigration and Naturalization Service
Council, AF6E, AFL-CIO, is recognized as the bargaining agent for certain emplovees 

Naturalization Service. The partiL negotiated an a S e n t  

o5e?ear'r^ewaff''’"" ® ^ t h  provisions ?or

tn tf-e Activity informed the Union of its intention
to require all uniformed personnel to wear a Bicentennial patch on the right arm
$ 1  beginning January 1, 1976. The Activity solicited comments
from the Union regarding the implementation and impact of this decision In 
response, the Union noted that renioval of the patch would leave an unsightly dark 
patch on the uniform shirt which might require employees to purchase new shirts 
ho the patch. The Union proposed that uniformed personnel

1 0 7C J substitute an AFGE patch for the Bicentennial patch after December 
31, 1976 to wear for as long as they wished.

The-Activity rejected the Union's proposal as non-negotiable contending 
that it was within management's retained right under the Order to establish 
reasonable requirements for uniformity in dress.

On January 17^ 1975, the grievance which prompted the filing of this 
application was filed with the Activity. The Union alleged that the Activity 
violated Article 4. Section 8 and Article S',; Section A of their negotiated 
agreement by making a unilateral change (instituting the wearing of Bicentennial 
patch) in their Administrative Manual without negotiating with the union. On 
February 20, 1976, the Union requested that the matter be submitted to ar- 
bitratioti.

The Activity, in filing the instant application, contends that the contract 
articles cited by the Union as having been violated are restatements of Executive 
Order language (Article 4, Section B, corresponds to Section 12(a) of the Order 
and Article 5, Section A, corresponds to Section 11(b) of the Order). As such, 
the Activity maintains tha't the incluoion of the language of those provisions in 
the contract does not extend the coverage of the negotiated grievance procedure 
or the arbitration procedure to the matter of activity initiated changes .In 
regulations (or working conditions) during the life of the agreement. Thus, 
the Activity concludes any obligations owed to the Union as a consequence of its 
initiation of any change flow from the Order not from the contract. In support 
of its position, the Activity cites Department of the Air Force, Scott Air Force 
Base and National Association of Government Employees. Local R7-27, FLRC No. 75A- 
TOT

The Union takes a contrary position maintaining that although the obligations 
enumerated in the disputed contract provisions reiterate language in the Executive 
Order, the obligations contained therein flow from the contract as well as the 
Executive Order and are thus enforceable under the contract procedures. The Union 
also contends that the FLRC's Scott decision (supra) does not take Into account 
what was Intended by the parties in including Executive Order language in a 
contract. In this respect the. Union contends that their inclusion of the Section 
12(a) language in the contract comprehended more than mere repetition of the 
Executive Order. The Union avers that the language encompasses the parties' 
agreement to stabilize their relationship and the employees' working conditions. 
Thus it contends that the Activity's alleged unilateral change in regulations 
(and working conditions) was Indeed a contract violation.

ThQ issue before me is, essentially, whether inco^poration of language 
from Section 12(a) and 11(b) of the Executive Order results in the extension 
of the jurisdiction of the negotiated grievance and arbitration procedures to 
cover the interpretation and administration of the rights and obligations 
contained .therein. 1 am of the opinion that Scott 1/ governs certainly in-.ofar 
as Section 12(a) language Is concerned. Also, In my view, inasmuch as the Section 
11(b) language sets forth rights and obligations under the Executive Order, the

T7 Department of the Air Force, Scott Air Force Base and National Association 
of Government Employees, Local R~7'-~27. FLRC No. 75A-101, Footnote 8.
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Federal Labor Relations Council, the Federal Service Impasses Panel and the 
Assistant Secretary of Labor for Labcr-Management Relations are the authorities 
which have been given the responsibility of adjudicating disputes involving 
allegeci violations of rights and obligations established by the Executive Order-

!:• summary, I find that the iratter raised by the grievance in the instant 
case is ? ir;?tter of interpretation of the Executive Order and not of thp parties' 
contract, inus, it is not subject to the arbitration procedures contained in 
that contract.

Pursuant to Section 205.5(b) of the Assistant Secretary's Rules and Regulations, 
an aggrieved party may obtain a review of this finding by filing a request for 
review with the Assistant Secretary Secretary. A copy of such a request must be 
served on^me and all other parties to the proceeding and a statement of service 
should accompany the request. A request for review, including a complete statement 
setting forth the facts and reasons on which the request is based must be received 
by the Assistant Secretary for Labor-Management Relations, 200 Constitution Avenue, 
N.W., Washington,D.C. 20216 no later than close of business September 8, 1976.

Kenneth L. Evans, Regional Administrator 
for Labor-Management Services

Philadelphia Region

Dated: August 24, 1976

OrriCB OP TH E A s s i s t a n t  S b c r b t a r y  

W A S H IN G T O N

U.S. DEPARTMENT OF LABOR

UA9/77

Ms. Jimmie F. Griffith 
National Representative 
American Federation of Government 

Employees 
3lUl Cliffoak Drive 
Dallas, Texas

876

Re: Defense/Army and Air Force Headqiiarters 
Air Force Exchange Service 
Dallas^ Texas 
Case No, 63-6356(GA)

Dear Ms. Griffith:

I have considered carefully your request for review seeking 
reversal of the Acting Regional Administrator’s Report ajid Findings 
on Arbitrability in the instant case.

In your request for review, you contend that the Acting 
Regional Administrator erred in finding untimely, and hence not 
grievable or arbitrable, that part of your grievance which relates 
to alleged disparate treatment by the Activity in designating 
duty assignments and recipients of special awards.

In reaching his decision, the Acting Regional Administrator 
found that such alleged disparate treatment alluded to by the 
grievant appears to have taken place, and to have been within the 
grievant’s cognizance, more than twenty-one days prior to the 
date the grievance was initiated, thu^ rendering the instant 
grievance untimely. In this connection, he cited Article XXXV, 
Section 5^ Step 1, of the parties* negotiated sigreement, which 
reads in pertinent part; ". . • Any complaint which is not 
taken up within twenty-one (21) calendar days from the date the 
employee became aware of the grievance shall not be presented or 
considered at a later date.'"

In agreement with the Acting Regional Administrator, and 
based on his reasoning, I find that the subject grievance is not 
grievable or arbitrable under the psurties* negotiated agreement. 
Accordingly, your request for review seeking reversal of the 
Acting Regional Administrator’s Report and Findings on Arbitrability, 
is denied.

Sincerely,

Attachment

Francis X. Burkhardt 
Assistant Secretary of Labor
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

KANSAS CITY REGION

DEFENSE/ARMY AND AIR FORCE,
HEADQUARTERS ARMY AND AIR FORCE EXCHANGE SERVICE, 
DALLAS, TEXAS . . .  , /

Activity y

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
AFL-CIO, LOCAL UNION 2921 .

Applicant 2J

Case No. 63>6356(GA)

REPORT AND FINDINGS 

ON

ARBITRABILITY

Upon an Application for Decision on Arbitrability duly filed on February 5,
1976 under Section 6(a)(5) of Executive Order 11A91, as amended, an Investi­
gation of this matter has been conducted by the Dallas Area Administrator.

Under all of the circumstances. Including the positions of the parties and 
the facts revealed by the Investigation, I find and conclude as follows:

The Application requests a decision as to whether a matter grieved by Ms. Mary 
Ord, an employee of the Activity, Is subject to arbitration under Article 
XXXVI of the Agreement between the above named parties.

Local 2921, American Federation of Government Employees, AFL-CIO, was certified 
on November 10, 1971 as the exclusive representative of the employees of the 
following unit:

INCLUDED; All regular full-time and regular part-time civilian hourly pay 
plan and universal salary plan employees. Including off-duty military personnel 
In either of the foregoing categories, employed by the Army and Air Force 
Exchange Service at Its headquarters In Dallas, Texas.

Hereinafter also referred to as the Employer or AAFES. 

2/ Hereinafter also referred to as the Union or AFGE.

EXCLUDED: Temporary full-time, temporary part-time, on-call, casual employees, 
guards and watchmen; and employees engaged In personnel work In other than a 
purely clerical capacity, management officials, supervisors, professional 
employees, military personnel assigned as a military duty, and employees 
at the Office of the General Counsel, Security Office, Inspection and Audit 

Division and Executive Office.

The parties entered Into a collective bargaining agreement effective December 30, 
1971 for a period of two (2) years. The Agreement Is automatically extended on 
a year to year basis absent timely notification by one of the parties to termi­
nate or modify the Agreement. At all times relevant herein, the grlevant was « 

unit employee subject to the Agreement.

The current Collective Bargaining Agreement, Section 2 of Article XXXV, Grievance 
Procedure defines a grievance as;

A complaint of dissatisfaction and a request for adjustment of a 
management decision, or some aspect of the employment relationship 
or working conditions which is beyond the control of the employee or 
the union, but within the control of the employer. This includes but 
is not limited to disputes over the interpretation and application 
of this Agreement, past practices or any law, regulation, rule or 
policy. . ., except those items specifically excluded as nongrlevable 
pursuant to AR 60-21/AFR 147-15.

Sections 3, (lA), and (20) of Article XXXV, Grievance Procedure, read:

Section 3. Complaints resulting from the following types of action 
shall not be grlevable under this Article or the AAFES grievance 
procedure.

(14) Cases involving unfair labor practices as set forth in EO 11491, 
unless the Issues Involved are otherwise subject to this grievance 
procedure.

(20) Matters which are properly subject for a request for review.

The grievance procedure outlines three steps in the processing of grievances 
prior to arbitration; Step 1 of the procedure reads as follows:

Step 1. Complaints normally will be discussed first with the immediate 
supervisor, and at this discussion the employee may, if he wishes, be 
represented by his steward or by another employee of the Exchange.
The immediate supervisor shall state his decision orally within two
(2) workdays of the discussion. Any complaint which is not taken up 
within twenty-one (21) calendar days from the date the employee became 
aware of the grievance shall not be presented or considered at a later 
date.

The second and third steps of the procedure provide for procedures to be used in 
appealing the grievance to the next appropriate ^tep, absent satisfactory 
resolution of the matter.

- 2 -
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!rhlfr«I Procedure, and Section l.of Article XXXVI,
P>^°vlde for submission to arbitration of an unresolved grievance

Employer. These sections also set 
forth the time Italts within which a request for arbitration must be made.

to obeerC: s u c ^ ^ r i ^ ! " ’̂

A review of the written grievance dated November 17, 1975 indicates that the 
grievant, Ms. Mary Ord, alleges that the following provisions of the negotiated 
agreement had been violated:

Rights of Employees: Article VIII. Union Representation; Article 
**• IXPmotions, Downgrades and Details; Article XXIV. Job Analysis and 
Evaluations; Article XXVI. Employee Utilization: Article XXVII. Employee 
Payl°P°»e°t; and Article XXVIII. Equal Employment Opportunity. ~

She alleges specifically that:

(1) her position is undergraded;

(2) her position description is inaccurate in that it fails to reflect 
the degree of complexity of duties actually performed;

(3) she has received disparate treatment as compared to other employees 
in that they have received preferential duty assignments and special awards;

(4) she has been denied on-the-job training by not being allowed to 
attend trade shows; and

(5) as a result of having testified at ^ hearing for another employee and 
for having engaged in union activities, derogatory remarks were entered on
her counseling card, and she failed to receive either a promotion or an up­
grading of her position.

The following is a chronological list of facts relative to the processing of 
the grievance:

(1) The date on which the grievance was initiated orally at Step 1 is 
not specified.

(2) November 17, 1975 - Written grievance filed at Step 2.

(3) December 2, 1975 - Written response to Step 2.

(4) December 5, 1975 - Written appeal to Step 3.

- 3 -

(5) January 6, 1976 - Written response to Step 3, rejecting the grievance 
as not grievable. 3/

With respect to the grievant*s complaint concerning the grade level of her 
position, it appears that she has filed a job grading appeal under the pro­
visions of Exchange Service Bulletin (ESB) 238 (15-50) in accordance with 
applicable statute. Inasmuch as Section 13(a) of Executive Order 11491, as 
amended, provides that a negotiated agreement's grievance and arbitration 
procedures . may not cover matters for which a statutory appeal procedure
exists. . .,**1 find that the grievance as it relates to the appropriateness 
of Ord*s assigned grade level is not grievable or arbitrable under the 
negotiated grievance procedures.

With respect to that portion of the grievance which concerns the content of 
Ord's position description, and assignment to specific duties, it appears 
that Army Regulation (AR) 60-21/AFR 147-15 provides for the filing of a 
request for review by employees over disputes concerning job description, 
grade allocation and assignment or reassignment. Accordingly, since the 
negotiated grievance procedure specifically excludes from its coverage ". . 
Matters which are properly subject for a request for review," (Article XXXV, 
Section 3(20)) and . . those items specifically excluded as non-grievable 
pursuant to AR 60-21/AFR 147-15," (Article XXXV, Section 2), I conclude that 
the grievance at issue is not grievable or arbitrable Insofar as it relates to 
job content and assignment, and grade allocation.

Further, I find to have been untimely filed that portion of the grievance 
which alleges that the grievant was subjected to discriminatory counseling 
evaluations and "derogatory remarks" because of her union affiliation and 
activities on behalf of other employees. I find likewise, that those allega­
tions by the grievant which relate to disparate treatment by AAFES in designating 
duty assignments and recipients of special awards were filed untimely. All 
specific instances of such alleged discriminatory comments and disparate 
treatment alluded to by the grievant appear to have taken place and to have 
been within the grievant*s cognizance more than twenty-one days prior to the 
date the grievance was initiated.

In this regard, a review of the evidence submitted indicates that the alleged 
discriminatory comments entered on the grievant*s counseling card were recorded

- 4 -

3_/ Although the Applicant did not invoke arbitration prior to filing the 
Application, the Activity has indicated by its answer at Step 3 of the 
grievance procedure, and in a letter dated May 4, 1976, to the Area Adminlstratoi 
its opinion that no useful purpose would be served by requiring such prior 
request. Accordingly, the Activity'« written rejection of the grievance at 
Step 3 of the grievance procedure constitutes, in my view, a final rejection 
of the matter, within the meaning of Section 205.2(b) of the Assistant Secretary 
Regulations.
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In late 1972 and early 1973. Further, with respect to her assigned duties, 
the grievant has indicated that she has been performing the duties in question 
since approximately December *of 1973. As previously noted. Step 1 of the 
negotiated grievance procedure provides that no consideration will be given 
to complaints not filed within twenty~one days of the date of the employee became 
aware of the grievance. Moreover, inasmuch as the portion of the grievance 
alleging discrimination in promotion based on union activities concerns a 
matter which would be subject to the unfair labor practice procedures set 
forth in Executive Order 11491, as amended, and the issues raised do not 
appear to be otherwise subject to the grievance procedure, I conclude that 
Article XXXV, Section 3 (14) of the Agreement precludes this issue from con­
sideration under the negotiated grievance procedure.

Accordingly, based upon the foregoing considerations, including the facts 
revealed by investigation and the positions of both parties, I find that the above 
matters raised in the grievance at issue are not subject to the parties' 
negotiated grievance procedure and, therefore, are neither grievable nor 
arbitrable under that procedure.

However, with respect to that portion of the grievance which alleges disparate 
treatment with respect to opportunity for training, as reflected by the 
assigned attendance at a November 15 through 18, 1975 trade show held in 
Chicago, Illinois, I find that the instant grievance is timely filed. Further, 
it is my view that the grievance, in this regard, is clearly encompassed by 
the language of Article XXVII, Employee Development, Section 2, which reads 
as follows:

- 5 -

of the request for review must be served on the undersigned Regional Adminis­
trator as well as on the other parties. A statement of such service should 
accompany the request for review. The request must contain a. complete state­
ment setting forth the facts and reasons upon which it is based a n d  must be 
received by the Assistant Secretary not later than the close of business 

November 15, 1976.

Pursuant to Section 205.12 of the Assistant Secretary's Regulations, if a 
request for review, or d request for extension of time in which to file a 
request for review is hot filed, the parties shall notify the Regional Mmlnis- 
trator for Labor-Management Services, 0. S. Department of Labor, in writing, 
at th6 address shown below, within 30 days of this decision as to what steps 

have been taken to comply herewith.

Dated at Kansas City, Missouri, this 29th day of October 1976.

- 6 -

/^J^N J A ^ O N
cting^^figlonal Administrator 

U. S. Department of Labor 
Labor-Management Services Administration 
2200 Federal Office Building 
911 Walnut Street 
Kansas City, Missouri 64106

The Employer shall make every reasonable effort to provide assistance, 
recognition and opportunity for training of employees when the need 
for training is related to the individual's officially assigned duties. 
Trailing required by the.Employer will be accomplished at the Employer's 
expense.

Therefore, I find that the instant grievance, insofar as it relates to the 
question of whether the Employer fulfilled its obligations under Article XXVII, 
Section 2, when it disapproved the grievant's attendance at the Chicago trade 
show, is grievable and arbitrable under the terms of the parties' negotiated 
grievance procedure. In all other respects, as previously noted, I conclude 
that the grievance may not be grieved under the parties' Agreement.

In view of the foregoing findings, the parties are hereby directed to process 
the grievance, to the extent consonant with my decision herein, in accordance 
with their negotiated grievance procedure.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, 
an aggrieved party may obtain a review of this action by filing a request 
for review with the Assistant Secretary for Labor-Management Relations, 
Attention: Office of Federal Labor-Management Relations, U. S. Department 
of Labor, 200 Constitution Avenue, N. W . , Washington, D. C. 20216. A copy
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W A S H IN G T O N

U.S. DEPARTMI-NT OF LABOR

*^/l9/77 877

Mr. William E. Persina 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, N.W. - Suite U O l  
Washington, D.C. 20224

Re: Department of Treasury 
IRS Chicago District 
Case No. 50-13154(CA)

- 2 -

Under these particular circumstances, I find that no violation 
took place When the Respondent Implenented its proposed change on 
December lU, 1975. See U.S. Department of Air Force, Norton Air 
Force Base. A/SUIR No. 261.

Accordingly, your request for review, seeking reversal of the 
Regional Administrator's dismissal of the Instant complaint, is 
denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of I^bor

Attachment

Dear Mr. Persina:

I have considered carefully your request for review, seeking reversal 
of the Regional Administrator's dismissal of the complaint in the above­
captioned case, which alleges violations of Section 19(a)(1) and (6) of 
Executive Order 11491, as amended.

Under all of the circumstances, I find that the evidence is insuf­
ficient to establish a reasonable basis for the instant complaint. In 
this connection, it was noted that both the pre-complaint charge and the 
complaint herein allege that management did not advise the Complainant of 
a change made on December 10, 1975, regarding the use of the office xerox 
machine, so that the Complainant could meet and confer with management 
concerning the change. However, the record reveals that management did 
indeed meep with the Complainant on Decei^et 8, 1975, two days before 
the scheduled change, and, although the Complainant was informed of the 
scheduled change, it did not at that time request the Respondent to meet 
and confer further with it regarding the change or its Impact and imple­
mentation. Thereafter, on December 15, 1975, the Complainant, for the 
first time, requested that the Respondent meet and confer with it con­
cerning the already implemented change.
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DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE (IRS),
A N D  IRS C H ICAGO DISTRICT,
CHICAGO, Ii-LINOIS,

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CHICAGO REGION

Respondent

and C a s e  No, 50-13154(CA)

NATIONAL TREASURY EMPLOYEES UNION (NTEU),
A N D  NTEU CHAPTER 010,

Complainant

The complaint in the above-captioned case was filed on 
May 21, 1976, in the office of the Chicago Area Administrator.
It alleges.a violation of Sections 19(a)(1) and (6) of Executive 
O rder 11491, as amended. The conplaint has been investigated and 
carefully considered. It appears that f-rther proceedings are 
not warranted inasmuch as a reasonable basis for the complaint Jaas 
not been established, and I shall therefore dismiss the complaint 
in its entirety in this case.

It is alleged that the Respondent violated Sections 19(a)(1) 
and (6) of the Order by its failing to,properly consult and confer 
with the Complainant prior to changing the policy regarding employee 
use of the office photocopying machine at the South Area Office 
of the activity, thus altering working conditions at that office.

It is the Respondent's position that it had no obligation to 
negotiate its decision to change thfe photocopying procedures because 
no adverse impact on unit employees resulted in such a procedural 
change. The Respondent further maintains that any adverse effects 
which perhaps could in the future flow from the change in question 
may be subject to the terms and conditions contained in the nego­
tiated grievance procedure provided for in the negotiated agreement 
(”Multi-District Agreement between Internal Revenue Service and 
National Treasury Emp>loyees Union,” effective August 3, 1974), 
Respondent further claims that even if it can be maintained that 
such a change required prior union consultation, it notified the 
Co m p l a i n a n t’s representatives in a December 8, 1975 meeting \J 
of the intended change and that the Complainant did not at that

"jj This special meeting attended by NTEU stewards and representatives 
of the Chicago District IRS was called by activity management for 
the purpose of discussing the d i s t r i c t’s costs for xeroxing, the 
number and location of xeroxing machines in the district offices, 
and the length of time it v/ould take to have materials copied 
when the new procedures were implemented.

time request further discussions on the matter. Such behavior on 
the part of the C o m p l a i n a n t’s reproscniatives relieves the Respondent, 
it is argued, from further negotiations covering this matter prior 
to its initiation.

Investigation reveals that prior to December 10, 1975 
employees of the South Area Oificc of the Chicago District IRS 
were free to do their own photocopying. However, in November 1975, 
the Chicago District Director deterjr.ined that, because of budgetary 
limitations, it would bo nc-cessary to reduce the district's photo­
copying costs and this could best be accomplished by streamlining 
the flow of materials to be photocopied. As a result, subsequent 
to the December date all copying requests were required to be routed 
through the Group Manager for prior approval. Photocopying then 
would be accomplished by a clerk assigned this task. This proce­
dure was scheduled to be implemented in all Chicago District IRS 
offices on January 2, 1976, and was in fact itnplemented on or about 
that date throughout the District excepting the South Area Office,

Based upon the information provided and the investigation of 
the Area Administrator, I find no reasonable basis established by 
the Complainant .for the finding of a violation in this matter. This 
determination is based upon an absence of relevant information and/or 
supporting evidence concerning any possible adverse impact suffered 
by any of the unit employees. In this* tlie Complainant has failed 
in its burden of proof* I see the change in itself as insignifi­
cant in terms of possible impact upon working conditions and as 
having no adverse impact on unit employees. Further, I agree with 
the Respondent in its contention that the iculti-district agreement 
could serve as an appropriate vehicle for relief if, in the future, 
the presently iinplemented photocopying procedure results in such 
adverse impact,

Xt must be additionally noted that activity management's 
decision to provide t)ie Complainauit with prior notification is not 
tantamount to a:i admission that it must engage in prior negotiations, 
nor should notification be construed to be synonymous with nego­
tiation in this context.

Having considered carefully all *^ho facts and circumstances in 
this case, including the charge, the complaint and all information 
supplied in the accomnanying Report of Investigation supplied by 
the Complainant, the complaint in this case is hereby dismissed 
in its entirety.

Pursuant to Section 203,8(c) of the Regulations of the Assistant 
Secretary the Complainant may appeal this action by filing a request 
for review with the Assistant Secretary and serving a copy upon this 
Office and the Respondent, A statement of service should accompany 
the request for review.

-  2 -
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Such request must contain a conplete statement settino forth 
the facts and reasons upon which it is based and must be received 
by the Assistant Secretary for Labor-Management Relations, U. S. 
^^-vrtraont of Labor, LMSA, ATTN; Federal Labor-Managenent Relations, 
200 Constitution Avenue, N. W., Washington, D. C. 20216, not later 
than close of business October 14, 1976.

-  3  -

Dated at Chicago, Illinois this 29th day of September, 1976

Thomas J, SJ^eha 
Acting Reoional Administrator 
U. S. Department of Labor, LMSA 
Federal Building, Roon 1060 
230 South I^arborn Street 
Chicago, Illinois 60604

878U/20/77

Thomas J. 0*Rourke, Esq.
Staff Assistant to the Regional Council
Internal Revenue Service
22nd Floor South
219 South Dearborn St.
Chicago, Illinois 6o6ok

Re: Department of Treasury 
Internal Revenue Service 
Chicago, District, Illinois 
Case No. 50-131^9(AR)

Dear Mr. O ’Rourke:

I have considered carefully your request for review 
seeking reversal of the Acting Regional Administrator’s Report 
and Findings On Arbitrability in the above-named case.

In agreement with the Acting Regional Administrator, and 
based on his reasoning, I find that the matter herein is subject 
to the negotiated grievance and arbitration procedures in the 

parties' negotiated agreement.

Accordingly, your request for review seeking reverao.1 
of the Acting Regional Adminiatrator's Report and Findlnen On 

Arbitrability, is denied.

Pursuant to Section 205.12 of the Assista.it Secretary's 
Regulations, the parties shall notify the Regional Administrator 
for Lahor-Management Relations, Labor-Management Servioea 
Administration, U. S. Department of Labor, in writing,within 
30 days from the date of this decision as to what steps have 
been taken to comply herewith. The Regional Administrator s 
address is Room I060, Federal Office Building, 230 S. Dearborn 
Street, Chicago, Illinois 6060U.

Sincerely,

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t ii l  A s s is ta n t  S e c r e t a r y

W ASHINGTON

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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DEPAimiENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
WASHINGTON, D.Co AND CHICAGO DISTRICT,
CHICAGO, ILLINOIS,

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SF^RETARY FOR LABOR-MANAGEMENT RELATIONS

CHICAGO REG TON

Respondent

and Case No. 50-13149(AR)

NATTON/\L TREASURY EMPLOYEES UNION 
(NTEU) AND NTEU CHAPTER NO. 10,

/^>pl leant

REPORT AND FINDINGS 
ON

ARBITR a F.ILITY

The original Application in this procecdincj was filed on 
May 10, 1976 In the Office of the Chicago-Area Adininistrator. An 
Amended Apijlicat ion in this matter was fixed in the Office of th« 
Chicago Area Administrator on June 17, 1976. The Application requests 
that a Determination on Arbitrability be made. The Application has 
been investigated and carefully considered and the question before 
the Assistant Secretary is found to be arbitrable.

Investigation reveals that the initial grievance in this matter 
was filed on September 25, 1975 and the written final rejection of 
the grievance was dated Jajiuary 22, 1976* The request for Arbitra­
tion was dated February 17, 1976 aind the written final rejection 
of same was dated March 11, 1976. The initial grievance was filed 
on behalf of an employee who was not selected to fill a position 
vacancy. The grievance appears to fall within the ambit of the 
Multi-District Agreement between the Respondent and the Applicant.

1 / Multi-District Agreement Between Internal Revenue Service and 
National Treasury Employees Union effective August 3, 1974 for 
a period of two years and remaining in effect for yearly 
periods thereafter, unless either party serves the other party 
with a ivritten notice, at least 120 days prior to the expira­
tion date.

According to Article 35, Section 8 of the Multi-District Agreement, 
the Applicant has 21 days to request arbitration fron the Respondent 
after the date that the final written rejection of the grievance was 
"rendered." 2^/

Both p>arties in this instance take opposing views as to the 
meaning of the word "rendered" in this section of the Multi-District 
Agreement. The Respondent states that the word "rendered" is the 
same as the date of issuance (in this case, January 22, 1976). The 
Applicant feels that the word "rendered" is the same as the date of 
receipt (in this case, January 26, 1976).

I find that if the word "rendered" is considered to mean the 
date of issuance, then the Respondent would be correct in refusing 
the arbitration based on Article 35, Section 8 of the Multi-District 
Agreement because such a request was untimely filed. However, if 
the word "rendered" is considered to mean the date of receipt, then 
the request for arbitration would be timely filed and the matter 
before me arbitrable.

A  dictionary definition of the word "render" is given as,
"to transmit to another; to give up; to furnish for consideration, 
approval, or information." The dictionary definition allows, it 
appears, for a range of considerations concerning the meaning of the 
word "rendered" as applied to this context since it implies something 
of a S3rmmetrical relationship, i.e., one between a "sender" and a 
"recipient" and suggests a possible continijum of relationships in 
its meaning.

If unable to specifically define the meaning of the term 
"rendered" in this instance because of its obvious ambiguity, I find 
that it is useful to analyze it from a common-sense approach towards 
labor-management relations. Taking the Respondent's position that if 
the word "rendered" is to mean the date of issuance rather than the 
date of receipt, then the Respondent could possibly delay for the 
full 21-day period before delivering the decision to the Applicant. 
This would have the result of forcing the Applicant to reply on the 
same day of receipt. This could also be possible due to a delay in 
the mail. It would appear that the Applicant should be given a 
reasonable and fair opportunity to answer or request arbitration. 
Therefore, I find that for purposes of requesting arbitration within 
the meaning of Article 35, Section 8 of the Multi-District Agreement,

•  2  -

Article 35, Section 8 of the Multi-District Agreement reads as 
follows: "Adverse decisions rendered in Step 4 m a y  be appealed 
to arbitration as provided in Article 36, provided such appeal 
is made within 21 days of the decisions rendered in Step 4 of 
Section 7, and provided the Union notifies the Office of the 
District Director by certified mail of its decision to do so.**
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a decision is "rendered in Step 4 of Section 7” of said Agreement on 
the date of its receipt by the union. Since, in the instant case, 
the Applicant union received the adverse decision rendered in Step 4 
of said Agreement on January 26, 1976, and its appeal to arbitration 
was received by Respondent on February 17, 1976, the first working 
day following tbe expiration of the 21-day period, I find the 
Applicant's appeal to arbitration to have been tiraely filed within 
the meaning of Article 35, Section 8 of the Multi-District Agreement.

Respondent further contends that notification of appeals to 
arbitration by thcApplicant must be b y  certified mail to conform to 
Article 35, Section 8 of the Agreement and failure to so conform 
renders an appeal defective and untimely. Inquiry was made of 
R e s p o n d e n t’s representative concerning past practice in this matter 
and information was provided that Respondent regularly had accepted 
means of delivery other than certified nail, i.e., personal delivery 
and regular mail. Viewed in the aforementioned context, I find that 
the certified mail provision of the Agreement is intended as a means 
of proof of receipt rather than an absolute requirement of process. 
Further, I find th.*it the Office of District Director's receipt stamp 
dated February 17, 1976, and affixed to the face of the Applicant's 
request for arbitration in the instant case constitutes proof of 
receipt on a timely basis.

Accordingly, having found Applicant at all times material 
to have been in substantial conformity with the provisions of 
Article 35, Section 8 of the Multi-District Agreement between the 
parties, the matter must be and hereby is found to be arbitrable.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, the Respondent may appeal th .s action by  filing a request 
for review with the Assistant Secretary and serving ^ copy upon this 
office and the Applicant. A  statement of service should accompany the 

request for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based, andmust be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, LMSA, 
200 Constitution Avenue, N. W « , Washington, D. C. 20216, not later 
than the close of business November 18, 1976,

-  3  -

Dated at Chicago, Illinois 1976.

Thomas J. ShjzjOTary^
Acting Regional Administrator 
U« S« Department of Labor, LMSA 
Federal Building, Room 1060 
230 South Dearborn Street 
Chicago, Illinois 60604

O r P l C I i  o r  T i l l '  A . S S I S l A N r  S l i C R L X A R V  

W A ^ H I N C i T O N

^/2l/77

U.S. DllPAKTMI N r ()l- LABOK

Thomas J. O'Rourke, Esq.
Staff Assistant
Office of the Regional Counsel, IRS 
219 South Dearborn Street - 22nd Floor 
Chicago, Illinois 6o6oU

879

Re: Department of Treasury 
Internal Revenue Service 
Chicago District, Illinois 
Case No. 50-131U8(AR)

Dear Mr. O'Rourke:

I have considered carefully your request for review seeking 
reversal of the Acting Regional Administrator's Report and Findings 
on Ai’bitrability in the instsuit case.

In your request for review, you contend that the Acting 
Regional Administrator erred in finding arbitrable the issue 
of whether or not the Applicajit properly "prosecuted" a grievance 
under Article 35, Section 11, of the parties' Multi-District 
negotiated agreement. You also allege substantial procedural 
defects in the instant application including, ainong other things, 
untimeliness and improper service which should have precluded 
the Acting Regional Administrator from considering the merits 
of the issues raised therein.

In reaching his decision, the Acting Regional Administrator 
found that the matter involved herein is arbitrable as the Multi- 
District Agreement of the parties does not define the meaning 
of "prosecuting" a grievance. After' consulting the dictionary with 
respect to the meaning of "prosecute," the Acting Regional Adminis­
trator concluded that to meet its obligation to "prosecute" a 
grievance the Applicant need only to have followed the grievance 
procedure in a timely manner from one step to the next, which, 
in fact, it did.

llic original application herein wcll; timoD.y i'ilcd on May 10,
1976. While the Activity alleged procedural dofccts, particularly 
in the service of such application because it was not served until 
the amended application was filed, the evidence establishes that 
it was thereafter served with copies of the original and the amended 
application. Under these circumstances, I find that the Activity

Attachment: LMSA 1139
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was not prejudiced by the timing of the service herein, which 
I find to be sufficient. I find also, for the reasons set forth 
by the Acting Regional Administrator, that the matter herein is 
subject to the negotiated grievance and arbitration procedures 
in the parties* negotiated agreement. I, therefore, conclude 
that it will effectuate the purposes of the Order for the parties 
to resolve the issue involved through their negotiated procedure.

Accordingly, your request for review, seeking reversal of the 
Acting Regional Administrator’s Report and Findings on Arbitrability, 
is denied.

Pursuant to Section 205.12 of the Assistant Secretary*s 
Regulations, the parties shall notify the Regional Administrator, 
Labor-Management Services Administration, U. S. Department of Labor, 
in writing, within 30 days from the date of this decision as to 
what steps have been taken to comply herewith. The Regional 
Administrator’s address is Room 1060 Federal Office Building,
230 S. Dearborn St., Chicago, Illinois 6060U.

Sincerely,

. 2 -

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

'fil'i / ‘.>S LST.uCi' :

Ki'GIO.':

D£:PAHTM£MT Oi- Tllii 
RnVKXUfi

n. C c  ciii-' -ago

C i U C A G U ,  iLLTi'IOlS,

and

n a t i o n a l  TRSASUUY EMi^LOYEIiS UiNiON (NTIIU) 
AND NTBIJ CilAPTRR KO. 10,

Applicant

Caso =S-j-13113(A:<}

Ri^PORT Ai's!) F r:<D.[,\GS
o:̂

I LITY

Tiic Application in this prococdLng was filed on May lo, 1976 
in the OfJTice of the ChicaQo Area Administrator. The Amended 
Application ivas filed on May 28, 1076, ir* the Ofiicc of the Chicago 
Area Administrator. The AppJ.ication requests that ^ detcrinination 
lor a Oocision on Arbitrability bo made. The Application has been 
investigated and carefully consideredo From tl;e inxornation con­
tained in the Application, the matter at hand is considered to be 
arbitrable.

The issue before the Assistant Secretary is vjhether or not the 
Applicant provided the Respondent with adequate information in order 
to properly "prosecute" a grievance under Article 35, Section 11 of 
the Multi“District Agreement,

Investigation reveals that the initial grievance v:as filed on 
behalf of. a group of unit employees between February 11, 1975 and 
February 18, 1975, with various group managers of the Respondent.
The grievance was based upon the alleged improper working conditions 
of certain Chicago District Office employees» The grievance was 
processed through all of the Steps as indicated in the negotiated 
agreement between the parties. The Respondent denied the grievance 
at the final Step on December 5, 1975. The request for arbitration 
v;as made on December 23, 1975, and this request was denied by the

Multi-District Agreement Between Internal Revenue Service 
and National Treasury Ilmployees Union effective August 3, 1974 
for a period of two years and remaining in effect for yearly 
periods thereafter, unless cither party servos the other party 
with a written notice, at least 120 days prior to the expira­
tion date.
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on March i‘?, .1076. Llr.' i\os.•o:v:;?;jL ' i> rer.vo.i j'or ro.rut>iiifj 
ohc rrqiuj'-it ior arbi 1 rat von \v;\s t.Ii.vt the . »;>p.l..LCAnt lir‘ci not prov ulcJ 
Li.'' In 1 o i.'iaal it 111 need's Li\ oinUrr to ijroper.ly "pros< *cu te*' tJic
<r.r:-v.-v.-in:;o Sc^:tLoa .L . l  of tho :'.ulti-hi u  rir t Avjrocnonl. ii
is t'no position o C  the Appilc.xut lliot a (.'v.’to l” i iiiat i on .■̂ hou.Lcl bo

by the A.-.sii.tant Secretary on wheLlicr or not it !i.-\s properly/ 
pjo'joculecl the gr.ievance so that nrbitrativon i;c\y be pormittecl,

InvGStigat loi'i rovc^o.ls thv'vt the Multi-HisLrict Ajr'^c.i'^ent doer, 
no* address 'itse.l/ to cither <iiia.lit,vt ivo or quantitat ive standards 
ab to the kind or awount oJC injLOvi:\"vtioii tiiat i-'ust be provided by 
th:' gr levant v.hen processing a grievaiice, Coiiiion dictionary d e l 'i-  
nitions of the v/ord "prosecLite" include to pursue until finished, 
to pursue for redress or pun i shjnont o:‘ a crime or violation of la\o 
in due legal form before a legal tribunal, to institute legal 
proceedings with reference to a claim, to institute and carry or. 
a legal suit or prosecution, etc. Th^ dictionary definition of 
the vjord "prosecute'' does not indicate any type of standards of 
information to bo provided wlien eng.\ged in prosecuting soinethingo 
It rather concerns the act of carrying on or pursuit of inatter.

Based upon the information j)rovided, especially the fact that 
the Applicant has actively pursue«.l the nriovaiice in this matter 
through its several steps and then in a tii.iely fashion filed a 
lequest for arbitration, I finc.1 th<*.\t t!ie grievance in this matter 
is arbltrablco To allow the Respon<iont to arbitrarily set up 
unilateral standards of evidence would give an unfair advantage 
to the Respondent. Further, it would lead to ci negation of the 
negotiated grievance procedure In that the Respondent could — 
on a case-by-case basis — establish for the crievant limits to the 
Applicant*s presentation of the relevant issues. As noted above, 
no specific standards of evidential adequacy exist in this matter 
according to the Multi-District Agreenent. Therefore, I cannot 
agree with the Respondent*s restrictive definition of the word 
‘'prosecute." Rather, it would be more appropriate for the arbi­
trator to decide this threshhold question before going on to the 
merits of the case as presented in the grievance. It should be 
made clear here that I ajn not p?»ssing on the merits of the griev­
ance, nor on whether the matters associated with the grievance are 
properly grievable under the terms and provisions of the negotiated 
agreement. Rather, I am answering in tlie affirmative the limited 
question placed before me, i.e., is the Respondent's denial of the 
grievance at the fourth and final stage of the grievance procedure

buhjoct, to cvrh It tra t ion. I rojcct the Ropoiidon t * s contention that 
it can so deiir.e the o«iseJiti.\l t«-rn "p»:osocuto'’ so as to cficctivol> 
curtail an active technically correct pursuit of t.ie grievance in 

q U € * S t  l O i l .

Having considerec! carefully all thQ facts and circumstances 
in this case, including the initial grievance, tiie Application and 
all information supplied in the accompanying Report of Investigation 
supplied by the Applicant, the matter contained herein is considered 
to be arbitrablpo

Pursuant to Section 203.8(c) of the Regulations, of the Assistant 
Secretary, the Respondent may appeal tliis action by filing j request 
for review with the Assistant Secretary and serving copy upon this 
Office and the Applicant. A  statement of service should accompany 
the request for review.

Such request must contain a complete statenent setting forth 
the facts and reasons upon which it is based, and must be received 
by the Assistant Secretary for Labor-Management Relations, Attention: 
Office of Federal Labor-Management Relations, U. S, Department of 
Labor, LMSA, 200 Constitution Avenue, NoW., Washington, D.C. 20216 
not later than the closc of business

Dated at Chicago, Illinois this

R, Co DeMarco, Regional Administrator 
United States Department of Labor 
Labor-?4anagement Services Administration 
Federal Building, Room 1060 
230 South Dearborn Street 
Chicago, Illinois 60604

^  Article 35, Section 11 of the Multi-District Agreement states: 
"Failure on the part of the aggrieved or the Union to prosecute 
the grievance at any step of the proceduce will have the effect 
of nullifying the grievance. Failure on the part of the EmjDloyer 
to meet any of the requirements of the procedure will permit 
the aggrieved or the Union to move to the next step.**

Attachment: LMSA 1139, Service Sheet
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U.S. DEPARTMENT OF LABOR
OtFlCB OF THE ASSISTANT SuCRBTARY FOR ADMINISTRATION

U!ASHINGTON. D.C. 20210 9.

Mr. Juan Carbriales 
President, American Federation of 

Government Employees 
Local 3060j AFL-CIO 
21k  East Pierce 
Harlingen, Ttexas 78550

880

Re: International Boimdry and Water 
Commission 

Harlingen, Texas 
Case No. 63-6919(CA)

Dear Mr. Carbriales:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal 
of the complaint.in the above-named case, which alleges 
violations of Section 19(a)(1) and (2) of Executive Order 
llU^l, as amended.

In agreement with the Regional Administrator, I find 
that further proceedings in this matter are unwarranted 
inasmuch as there is insufficient evidence to establish a 
reasonable basis for the instant complaint.

Accordingly, and noting that matters raised for the 
first time in the requesl;. for review (i.e., evidence as to 
farther alleged. discrimijfe.tory treatment of employees) ^ 1 1  
noj; be fGonsidered by the Assistant Secretary (see Report On 
A  Ruling, No. U6, copy attached), your request for review, 
seeking reversal of the Regional Administrator’s dismissal 
of the complaint, is denied.

Sincerely,

Fraiicis X. Burkhardt 
Assistant Secretary of Labor

Attachment

U. S. DEPARTMENT OF LABOR
LABOR M ANApEM ENT SERVICES AOMIN»STRA 1IQN

911 W ALNUT STREET -  ROOM 2200

816-374.5261

November 8. 1976

city, M I « o u r l  6 4 1 0 6

In reply refer to: 63-6919(*CA)
International Boundary and 
Water Commission, Harlingen 
Texas/AFGE Local 3060, (AFL-CIO;

Mr. Juan Cabriales, President 
AFGE Local 3060 (AFL-CIO)
214 East Pierce 
Harlingen, Texas 78550

Dear Mr. Cabriales:

The above-captioned case, alleging violations of Sections 19(a)(1) and
(2) of Executive Order 11491, as amended, has been investigated and 
considered carefully.

It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established. Section 203.6(e) 
of the Regulations of the Assistant Secretary places the burden of proof at 
all stages of the proceeding upon the complainant.

In this regard, you have offered no evidence to establish that the 
Internatfional Boundary and Water Commission, discriminated against union 
members in its selection of a non-union employee for promotion to a Levee 
Patrolman position on April 12, 1976.

Based upon all of the foregoing, I hereby dismiss the complaint in this 
matter in its entirety ._1/

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A state­
ment of*service should accompany the request for review.

Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secretary 
for Labor-Management Relations, United States Department of Labor,
Attention: Office of Federal Labor-Management Relations, 200 Constitution 
Avenue, N.W., Washington, D.C. 20216, not later than close of business, 
November 23, 1976.

Slnci

Regional Administrator for 
Labor-Management Services Administration

1/ In view of the decision herein, I find it unnecessary to rule on the 
Respondent's motion to dismiss.
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Mr. Hilary Sheply
Acting Regional Administrator, LMSA 
U.S. Department of Labor 
Gateway Building - Room 14120 
3535 Market Street 
Philadelphia, Pennsylvania 1910A

Re: Headquarters, U.S. Army Materiel 
Development and Readiness Command 

Alexandria, Virginia 
Case No. 22-06872 (CA)

Dear Mr. Sheply:

This is in connection with the request for review filed by 
the National Federation of Federal Employees, seeking reversal of 
the Acting Regional Administrator’s dismissal of the complaint in 
the above-named case.

As the request for review raises issues that appear to be 
relevant, but were not addressed by the Acting Regional Adminis­
trator, I am hereby remanding the subject case to you for further 
investigation and subsequent appropriate action.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

UNITED STATES DEPARTMENT OF LA fiO R
LABOn M A N A O E M tM T S t(  ICES A D M IN IS TR A TIO N  

REGIONAI O FFIC E  
14120  CATEW AY U U IL O IN C  

3S3TJ MAMKF.T STRfcET

October 5 , 1976 TE trPHONE 2 1 3 - 5 97 .1 1 3 4

f
Lisa R. Strax 
Staff Attorney 
National Federation of 
1016 16th Street, N.W. 
Washington,D.C. 20036 
(082847)

Dear Ms. Strax:

Federal Employees

Re: Headquarters, U.S. Army Materiel 
Development and Readiness Command 
Case No. 22-6872(CA)

The above-captioned case alleging a violation of Section 19 of 
Executive Order 11491, as amended, has been investigated and ccTnsidered 
carefully. It does not appear that further proceedings are warranted 
inasmuch as a reasonable basis for the complaint has not been established.

You allege that the Respondent violated Sections 19(a)(1) and (6) 
of the Executive Order by violating an agreement with the National Federation 
of Federal Employees, Local 1332 relating to a,freeze on hiring and promotions. 
The investigation revealed that you contend that during August 1975 the 
Respondent, during negotiations relating to a reorganization, agreed 1) to 
consult with the Union on vacant positions determined to be critical which 
it (the Respondent) desired to fill by permanent promotion or lateral re­
assignment and 2) to consult with the Union prior to filling vacant positions 
by permanent promotion or reassignment. The Respondent denies that it made 
such an agreement. You further contend that the alleged agreement was violated 
notably by the hiring of a Mr. Rickey (or Richey) and a Mr. Verbeke on or 
about January 30, 1976 without the Union having been consulted.

The Federal Labor Relations Council has established that the determination 
to fill vacancies or, conversely, not to fill vacancies, is a retained 
management right under Section 12(b) of the Order. !_/ It has further estab­
lished that the reservation of Section 12(b) right is "mandatory and may not 
be relinquished or diluted." In view of this, I am of the opinion that

1/ National Council of OEO Locals, AFGE, AFL-CIO and Office of Economic 
Opportunity, FLRC No". 73A-67.

2/ Tidewater Virginia Federal Employees Metal Trades Council and Naval 
Public Works Center, Norfolk,vir^inia7'filRC No. 71A-50i
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even if the Respondent had made the agreement which you allege, such 
agreement would have constituted a waiver of Section 12(b) retained 
rights. Inasmuch as the Respondent cannot agree to such a waiver, any 
agreement constituting such is contrary to the Order and, therefore, 
unenforceable.

Based on the foregoing, I am hereby dismissing the complaint in 
its entirety.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the Respondent. A statement of service should accompany the request 
for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, U.S. Department of 
Labor, Attention: Office of Federal Labor-Management Relations, 200 
Constitution Avenue, N.W., Washington, D.C. 20216, not later than close 
of business October 20, 1976.

Since

2 2  1377 682

ng Regional Administrator

cc: Mr. Philip Barbre
Chief, Headquarters Civilian Personnel Office 
U.S. Army Materiel Development and Readiness Command 
5001 Eisenhower Avenue 
Alexandria,Virginia 22333

Hr. Thoaaa Angelo 
Associate General Council 
Katlonal Treasury Enployees Union 
1730 "K” Street. N.W, - Suite 1101 
Washington, D. C. 20006

Ke: Internal Revenue Scrvice 
Des Hoines District Office 
Case Ko. 62-4760 (CA)

Dear Hr. Angelo:

I have considered carefully your request for review seeking 
reversal of the Regional Adainistrator’s disnicsal of certain por­
tions of the instant cooplaint, which alleges violations of 
Section 19(a)(1), (2) and (6) of Executive Order 11491, as amended.

In agreement vith the Regional Administrator, I find that 
further proceedings in this natter are unwarranted. Thus, in respect 
to aller,ations D and E of the instant conplaint, you assert that the 
allegations contained therein raise issues sufficient to warrant 
a hearing. However, the bare allegations contained in the instant 
costplaint with regard to these Issues arc devoid of any supporting 
evidence. It has long been established policy that to warrant 
further proceedinss a complaint must be su;>ported by evidcnco and 
that the burden of proof is on the Complainant at all stages of 
the unfair labor practice proceedinf^s. Sec, in this regard.
Section 203.6(e) of the Assistant Secretary's Reflations. With 
regard to allegation B of the instant complaint, I find, in agree­
ment with the Regional Administrator, that Section 19(d) of the 
Order precludes further proceedings under Section 19(a) of the 
Order.

Accordinjtly, your request for review, seelcing reversal of the 
Regional Adnlnistrator*.s dismissal of the above-noted portions of 
the complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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a  s. DEPARTMEN » OF LABOR
LABOR M A NAG EM ENT SERVICES A DM IN ISTR ATIO N

911 W A LNUT STREET -  ROOM 2200

816-374^131

July 20, 1976

O fflct of 
Th« Rtflonal Admlnlitrator

Kanui City, Missouri 64106

Mr. Thomas Angelo 
Associate General Counsel 
National Treasury Employees Union 
1730 K Street, N.W., Suite 1101 
Washington, D.C. 20006

Dear Mr. Angelo:

Re: 62-4760(CA)

The above-captioned case alleging violations of Sections 19(a)(1), (2) 
and (6) of Executive Order 11491, as amended, has been investigated, and 
considered carefully.

It does not appear that further proceedings are warranted in relation to 
Charges "B'* through "E** of your complaint, for reasons set forth here­
inafter.

In Charge B, you alleged that IRS violated Sections 19(a)(1) and (2) of 
the Order by suspending three union officers. Without ruling on the 
merits of this issue, it appears that Section 19(d) of the Order is 
applicable. The only apparent difference between the "facts", or "issues" 
presented in the grievance procedure and the complaint procedure is the 
form of regulatory instrument allegedly violated and the determination 
sought with regard to precisely the same incident. If your argument 
that Section 19(d) does not apply were to be accepted, virtually any 
grievance could be raised under the negotiated procedure to determine 
whether or not the contract had been violated, and under the complaint 
procedure to determine whether or not the Order had been violated. In 
my view. Section 19(d) prevents this double "bite of the apple."

I am, therefore, dismissing in its entirely Charge B of your complaint.

In Charge C of your complaint you have alleged that the Respondent 
violated Sections 19(a)(1), (2), and (6) of the Order by proposing to 
local union representatives that management would make certain conces­
sions concerning a pending grievance if the NTEU would agree to withdraw 
the grievance. It is your contention that management was thus attempting 
to create the appearance of granting '‘unilateral relief." My review of 
all information submitted in the investigation of this complaint has 
caused me to conclude that the offer made by CPO Kenworthy under the 
above described circumstances was intended to effectuate a solution of 
the grievance, subject to acceptance or rejection by union representatives.

and nothing more, 
of the matter.

Your brief provided no basis for further consideration

I am, therefore, dismissing Charge C of your complaint in its entirety.

In Charge D, you allege that the Respondent violated Sections 19(a)(1),
(2) and (6) of the Order by denying the local president the right to 
leave his work area to speak to a grievant and by requiring that he 
provide an "itinerary" of his work activities for a period of thirty 
days. Contrary to your allegation, my investigation shows that the 
Respondent was within its rights in so doing inasmuch as the negotiated 
aggreement speaks to.the issue, and the Respondent had held prior discus­
sions with the president regarding apparent deficiencies in accomplishing 
his work load. You indicated you disagreed with some of the "facts" 
presented by the Respondent with regard to this issue but failed to 
provide any "facts" to the contrary. Based on case precedent, there is 
no reason to believe that d basis for the complaint in light of 19(a)(1) 
alone, or 19(a)(1) and (2) exists. You have again failed to meet the 
Complainant's burden of proof.

Consequently, I am dismissing in its entirety Charge D of your complaint.

In Charge E, you allege that the local president's request for a reduc­
tion in his work load was refused by his supervisor in violation of 
Sections 19(a)(1), (2) and (6) of the Order, and again I find that you 
have failed to sustain your burden of proof. Thus you have submitted no 
evidence to suggest that the amount of official time granted the president 
for conducting union business based on Article 6 of the Multi-District 
Agreement has hitherto been unreasonably restricted and there is no 
indication of n change of any kind in his union-related duties which 
would have the effect of making the amount of time currently allotted 
unreasonable. Apparently, his supervisor merely declined to change the 
status quo and without any significant impetus for changing it, I see no 
reason to conclude that the denial of the president's request may have 
constituted a violation of the Order.

Consequently, I am dismissing Charge E of your complaint.

May I remind you that in every case the parties to a complaint are under 
an affirmative obligation to submit to the Area Administrator any and 
all facts at its disposal which might lead to an early disposition of 
the complaint. Both you and counsel for the Respondent advised a St. Louis 
Area Office staff member that several of your complaints had been settled 
but you refused to withdraw them. In both Charges D and E of the complaint 
you disputed the Respondent's "facts", yet you failed to provide any 
contradictory evidence. Apparently, you are simply seeking the vindica­
tion of your position in these matters, as is, perhaps, the Respondent. 
These actions do not effectuate the purposes of the Order, and I do not 
condone them.
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Your allegations with regard to Charge A of the complaint will be processed 
upon completion of actions ensuing from this dismissal.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respondent. 
A statement of service should accompany the request for review. Such 
request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, D.C. 20216, not later than the 
close of business Aug\ist 1976.

Sincerely,

CULLEN P/ KEOUGH 
Regional Administrator 
Labor-Management Services

O f f ic e  o f  t h e  A s s i s t a n t  S e c r e t a r y  
WASHINGTON

U.S. DEPARTMENT OF LABOR

April 25, 1977 883

HcrUort Collemlor, President 
American Federation of Government 

Employees, AFL-CIO 
Local 17G0
Corona, Elxohurat, Now York 11373

Dear Mr. Collender:

Re: HEW, SSA, Northeastern 
Program Service Center 
Case No. 30-07317(CA)

This is In connection with your request for review, seeking 
reversal oX the Reixional Administrator's disnissal of the complaint 
In the above-named case, alleeing violations of Section 19(a) (1),
(2), (5) and (G) of Executive Order 11491, as amended.

I find that your request for review is procedurally defective 
since it was filed unti^ioly. In this regard, it was noted that on 
March 23, 1977, you were e:rantod an extension of time to file a request 
for review In tlie Instant case. As you were advi.icd therein, a request 
for rQ,view of the Oeglonal Administrator's decision has to be received 
by the Assistant Secretary not later than the close of business 
March 21, 1077. Your request for review, dated March 30, 1977, was 
received subsequent to that date and, therefore, was clearly untimely.

Accordingly, the merits of the subject case have not been 
considered, and your r c Q u e s t  for review, seeking; reversal of the 
Regional Administrator's dismissal of the complaint, is denied.

Sincerely,

Francis X. Durkhardt 
Assistant Secretary of Labor
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U. s . D E P A R TM E N T O F LABO R
B E F O R E  T H E  A S S IS T A N T  S E C R E T A R Y  F O R  L A B O R -M A N A G E M E N T  R E L A T IO N S  

N E W  Y O R K  R E G IO N A L  O F F IC E

Suite 3515 
1$15 Broadway 

New York, New York IOO36

March k, 1977 In reply refer to Case No. 30-07317(CA)

Herbert Collender, President 
Local 1760, APGE, APL-CIO 
PO Box 626
Corona, Elmhurst, New York 11373

Re: HEW, SSA, Northeastern Program 
Service Center

Dear Mr. Collender:

The ahove captioned case alleging a violation of Section 19 of 
Executive Order 11I|91» as amended, has "been investigated and con­
sidered carefully.

It does not appear that further proceedings are warranted inasmuch 
as a. reasonable basis for the con5)laint has not been established. 
You contend that Respondent violated Sections 19(a)(1) and (6) of 
the Order when its representative refused to meet and confer with 
the designated representatives of APGE Local I76O concerning 
personnel practices and policies and other matters affecting the 
general working conditions of bargaining unit employees.

The following facts are undisputed:

1. Prior to mid 197k9 Respondent's organizational 
structure had a branch structure, each branch 
performing a separate job function. The 
branches were entitled Post Entitlement, Claims,
Record Maintenance, Reconstruction, Quality Ap­
praisal, Fiscal Audit, Fiscal Management and 
Personnel and Management. Each Branch Manager 
was responsible for supervising the operations 
of the employees solely within a single branch.

2. AFGE Local 176O, in accordance with its Constitu­
tion, had an elected Vice-President for each of 
the Activity*s branches.

3* A reorganizaTion took place in mid 191h 
resulting in the elimination of all of 
the branches except the Claims Branch.
A "module" system was implemented. With 
the implementation of this reorganization, 
i.e., from the traditional branch struc­
ture to a module structure, the authority 
formerly vested in several branch managers 
also changed.^/

1+. Prior to April 1976, the "module" structure 
consisted of seven divisions v/ith numerous 
modules within each division. In April
1976, the "module" structure was changed 
again. The Divisions were eliminated and 
two Processing Branches, each with three 
sections were established. Each section 
includes several modules. The Claims 
Branch was also eliminated and its employees 
became a p ^ t  of one of the Processing 
Branches.^

5* Under the former branch structure, AFGE 
Local 1760 had an elected Vice-President 
for each branch who was responsible for 
dealing with a single branch manager con- 
ceiming solely the function of that parti­
cular branch. With the implementation of 
the module system under the Division struc­
ture, an unwritten understanding existed 
among the parties whereby a designated Vice- 
President of AFGE Local I76O met with a de­
signated Division M^ager.j/ With the im-

Case No. 30-07317(CA)

1/ A module is a self sufficient work unit consisting of a number 
of employees from the various former branches each of whom is 

capable of performing more than one function.

^  Under the current structure, Processing Branch II consists of
employees in addition to others, from the former Post Entitlement 
Branch, Claims Branch, Record Maintenance Branch and Reconstruc­
tion Branch.

j/ This practice was discontinued sometime during 1975*

-  2  -
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plementation of the changes effective in 
April 1976, the Process Branch Manager 
■became the designated management represen­
tative of the employees v/ithin a particular 
branch.

6. On July l5, 1976, six Vice-Presidents of 
Local 1760 jointly sent a memorandum to the 
manager of Processing Branch II requesting 
that he meet with them as a group to discuss 
specific items.

7 . On July 28, 1976, the manager of Processing 
Branch II responded agreeing to meet with a 
designated representative contending that 
the current collective Bargaining Agreement 
does not require that he meet with six repre­
sentatives of the Local.

8. On July 30> 1976, Complainant filed its pre­
complaint charge.

Complainant contends that each of its elected Vice-Presidents is 
knowledgeable in only one specific area of Respondent's operations 
and does not have the knowledge to consult individually with a 
Processing Branch Manager who is knowledgeable in several areas.

Respondent contends that it has not refused to meet and confer with 
Complainant but rather, has sought to balance the number of repre­
sentatives from each side attending the meeting.

In its letter of Jiily 28, 1976, wherein it responded to Con5)lainant * s 
request for the meeting. Respondent stated, in part,

"... please be advised that I am available to meet 
with representatives of Local I76O and discuss 
those matters that are of concern to the local.
I find nowhere in the Master Agreement or the 
Executive Order the requirement that I am obli­
gated to meet with six representatives of the 
local.

Case Wo. 30-07317(CA)

ThQ Agreement currently in effect does endorse the principal that 
meeting between a reasonable number of participants, both manage­
ment and Local officials, are good channels for productive com­
munication; however, no evidence has been adduced which would form 
a basis to conclude that the Agreement designates or determines 
the number of paxticipants. Moreover, no evidence has been adduced 
that a past practice exists which would require that a Processing 
Branch Manager meet with the Local’s six Vice-Presidents.

Under the circximstances, I conclude that Respondent has not violated 
the Order. I ajn, therefore, dismissing the complaint.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the Assistant Secretary and serving a copy upon this office and 
the Respondent. A statement of service should £U3Con5>any the request 
for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by 
the Assistant Secretary for Labor-Management Relations, ATT: Office 
of Federal Labor-Management Relations, U.S. ])epartment of Labor, 
Washington, D.C. 20216, not later than the close of business
M ^ c h  21, 1977.

Case No. 30"07317(CA)

Sincerely yours,

b e n j a m i n  B. NAZMOFP 
Regional Administrator 
New York Region

"Therefore, the Local should designate a represen­
tative to meet with me for the purpose of discus­
sing those items listed in the memorandum of 
July 15, 1976 ..."

- 3 -
-  k -
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Mr. Henry H. Robinson 
Assistant Counsel 
Notional Treasury Employees Union 
8301 Balcones Drive - Suite 315 
Austin, Texas 78759

881^

Re: Internal Revenue Service 
Southwest Reylon 
Austin« Texas 
Case No. 63-6477(CA)

Dear Mr. Robinson:

I have considered carefully your request for review, 
seeking reversal of the Regional Administrator's dismissal of the 
complaint in the above-named case« which alleges violations of 
Section 19(a)(1) and (6) of Executive Order U491, as amended.

It Is the Complainant's position that the Respondent 
unreasonably shifted Its position with regard to the negotiability 
of certain of the Complainant's proposals during the course of 
negotiations with regard to open landscaping» and that the Respondent's 
actions concerning these proposals were dilatory and evasive and 
amounted to bad faith bargaining.

In agreement with the Regional Administrator, I find that 
a reasonable basis for the complaint has not been established and 
that, consequently, further proceedings in this matter are unwarranted. 
Thus, having reviewed the entire record in this matter, I find that 
the evidence Is insufficient to establish a reasonable basis for the 
allegation that the Respondent's conduct herein amounted to bad 
faith t>argalnlng.

Accordingly, your request for review, seeking reversal of 
the Regional Administrator's dismissal of the Instant complaint, Is 
denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

U. s. DEPARTMENT OF LABOR
LABOR MANAGEMENT SERVICES ADMINISTRATION

911 WALNUT STREET -  ROOM 2200

816-374-5131

March 18, 1977

O ffic * of 
Th4 Regional A dm lnU trator

Kansas City, Missouri 64106

Attachment

In reply refer to; 63-61^77(CA) 
Treasury/internal Revenue Service, 
Southwest Region, Washington, D.C./ 
National Treasury Employees Union 
& NTEU Chapter 91

Mr. Vincent L. Connery-
National President
Nationsil Treasury Enqployees Union
& NTEU Chapter 91
1730 K Street, N.W., Suite 1101
Washington, D.C. 20006
Dear Mr. Connery;
The above-captioned case, alleging violations of Sections 19(a) (l) and
(6) of Executive Order llit91» as amended, has been investigated and con­
sidered carefully.
It does not appear that further proceedings are warranted, inasmuch as 
a reasonable basis for the Complaint has not been established. Section 
203.6(e) of the Regulations of the Assistant Secretary places the burden 
of proof at all stages of the proceeding upon the Complainant.
The Complainant contended that management unreasonably shifted positions 
on the negotiability or non-negotiability of the union proposals and this 
constituted dilatory and evasive tactics and bargaining in bad faith.
The Respondent maintains that since they never indicated Complainant * s 
proposals were negotiable, their later determination that they were not, 
cannot be found to constitute a shift in their position. Further, any 
interference with the negotiating process resulting from this act would 
be so slight as to fall within the de minimus concept.
It should be noted that on January 6, 1976, Respondent just outlined 
their position on the Complainant*s proposals. Their change in position 
was communicated to Complainant on January 28, 1976. In my opinion, 
this short period of time does not indicate dilatory and evasive tactics 
or bad faith bargaining beyond the de minimus concept.
Based upon all the foregoing, I hereby dismiss the Complaint in this 
matter in its entirety.
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Mr. Vincent L. Connery Page 2 4-29-77
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Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action "by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respondent. 
A statement of service shoTald accompany the request for review.
Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for LaboivMai^ement Relations, U.S. Department of I#abor, 
Attention: Office of Federal Labor-Management Relations, 200 Constitution 
Avenue, K.W., Washington, D.C. 20210, not later than close of business April 4, 1977.

Sincerely,

P• KEOUGH 
Regi(^nal Administrator 
Labor-Maaiagement Services Administration

Mr. Rxyfflond Tiootlio 
National KepresentaClve 
American Federation of Covenineat 
F!m?loyccs, AFL-CIO, District 14 
8020 rxcw Haopshire Avenue 
Uyattsville, Maryland 20783

Re: Smithsonian Institution 
Hatiooal Zoological Park 
Vashinftton, 7>. C.
Caae :to. 22-7336 (CA)

Dear Vtx* Boothe;
I have conoiacrcd carefully your request for review eeaVlne 

reversal of the Acting Regional Administrator'a dlsalasal of the 
coaplalnt in t*»c above-named ease, which alleges violations of 
Section 19(a)(1), (5) and (6) of Executive Order U491, as 
ai:ierdcd.

In agrcernmt with the Actl&s Regional Adialnlstrator, and 
based on his rcasoRlon, I find that further proceedings In tills 
natter are unwarranted.

Accordingly, your request for review, seeking reversal of 
the Actlni; Regional Adsilnlstrator*s dlsalasal of the conplalnt. 
Is denied.

Sincerely,

rrancls X. Burkhardt 
Assistant Secretary of Labor

AttacliPient
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CERTIFIED MAIL NO. 659547

October 19, 1976

Mr. Raymond Boothe 
National Representative
American Federation of Government Employees 
AFL-CIO, District 14 
8020 New Hampshire Avenue 
Hyattsville, Md. 20983

PHILAOCLPHIA. PA I9 I0 4  
TCLCPHONC X I9 -9 S 7 .I I3 4

Re; Smithsonian Institution 
National Zoological Park 
Case No. 22-7386(CA)

Dear Mr. Boothe:

Your unfair labor practice complaint in the above-captioned case 
alleging violations of Section 19 of Executive 0;rder 11491, as amended, 
(hereinafter the Order) has been investigated and carefully considered.
For the reasons discussed below, it does not appear that further pro­
ceedings are warranted.

The complaint specifically alleges that the Smithsonian Institution 
(hereinafter the Respondent) violated Sections 19(a)(1),(5) and (6) of 
the Order by its alleged refusal to consult, confer or negotiate as 
required by the Order with respect to its decision of December 1975 
to abolish the "Paint Shop" at the National Zoological Park in Washington,
D.C. and to reassign the two employees, formerly assigned therein, to 
the "Mason Shop".

The Area Administrator's Investigation of the case disclosed that on 
or about December 3, 1975, Mr. Emanuel Petrella, Respondent’s representative, 
delivered a memorandum to the Union representative advising that effective 
Monday, December 8, 1975 the ”Paint Shop" would be abolished and the employees 
would be transferred to the Mason Shop. On December 9, 1975, representatives 
of the Union met with Mr. Petrella to discuss the Respondent's alleged refusal 
to negotiate as required concerning the proposed changes. No agreement was 
reached by the parties as to tiie negotiability of the changes. The Respondent’s 
position was that its decision was non-negotiable. A second meeting failed 
to resolve the matter and on or about January 5, 1976, Mr. Roger Thomas, 
President, Local 2463 sent a memorandum to Mr. Edward Kohn, Deputy Director, 
entitled "Subject: Grievance: Violation of Executive Order (11491, IIW^,
11838) Article 4, Section 10, Article 3, Section 3 of the negociated /±tc}

z2-7386(CA)
Page 2

agreement between Local 2463 and the Smithsonian Institution, NZP.. In 
this memorandum, Mr. Thon.as charged that the Respondent’s failure to consult 
with respect to the abolition of the "Paint Shop" constituted an unfair 
labor practice.

Mr. Kohn answered Mr. Thomas* memorandum by memorandum dated 
January 13, 1976, in which he stated that his response to the Union's 
grievance was being submitted in accordance with the third step of the 
negotiated grievance procedure, 1̂/ and advised that management's decision 
was that the matter was non-negotiable and that there had been no violation 
of the contract or the Executive Order.

He further stated that the Union had three days in which to request 
that the grievance be forwarded to the Under Secretary for resolution con­
sistent with Step 4 of the Grievance Procedure. No further action was taken 
by the Union until April 27, 1976 when it filed an unfair labor practice charge 
against the Respondent on the matter. You contend that the grievance pro­
cedure was not invoked and that the Union's actions prior to April 27, 1976 
were only informal pre-complaint discussion with the Respondent.

After careful consideration of the facts and evidence submitted by 
the parties in the case, I find that the Union's January 5, 1976 memorandum 
constituted a raising of the issue of the Respondent's alleged refusal to 
consult, confer or negotiate on the abolition of the Paint Shop and reassignment 
of the employees under the negotiated grievance procedure.

Section 19(d) of the Order provides that an issue, which is by its 
own nature actionable under either a grievance procedure or the unfair labor 
practice procedure as contained in Section 19 of the Order, may be raised 
under either procedure, but not under both. Since the matter has been raised 
under the negotiated grievance procedure, you are barred by Section 19(d) of 
the Order from raising it under the unfair labor practice complaint procedure.

1/ "Step 3. Xf the grievance is not satisfactorily settled, the
aggrieved employee or the Union may, within ten (10) calendar 
days after the date of the decision by the supervisor in Step 2 
above,'submit the grievance in writing to the Director, NZP.
The aggrieved employee or the Union may request a personal pre­
sentation before the Director or his designee. The Director, NZP, 
shall render his decision in writing, including a copy to the 
Union, within ten (10) calendar days after his receipt of the 
personal presentation, or receipt of the written grievance."
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Moreover, the investigation fails to reveal any request by the 
complainant to request discussion or negotiations over the adverse impact 
on employees in the Paint Shop or that the Respondent refused to discuss 
such impact. The thrust of the objections of complainant was to the decision 
to abolish the Paint Shop. For this reason too, I would find that the 
complainant has failed to show a reasonable basis for the issuance of a 
notice of hearing.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review with 
the Assistant Secretary for Labor-Hanagement Relations, Attention: Office 
of Federal Labor-Management Relations, U.S. Department of Labor, Washington, 
D.C. 20216. A copy of the request for review must be served upon this office 
and the Respondent. A statement of service should accompany the request 
for review.

Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the Assistant 
Secretary not later than close of business November 3, 1976.

Euge]^ M. Levine
Acting Regional Administrator

Mr. Ronald E. Becker 
Assistant Director of Personnel 
The Smithsonian Institution 
900 Jefferson Drive, S.W.
Washington,D.C. 20560
Mr. Dwight Bowman 
President, AFGE, Local 2463 
Room llA-Museum of Natural History 
Smithsonian Institution 
Washington,D.C. 20560

Robert J. Cana van, Esq.
General Counsel
National Association of (jovem&ent 
Employees 

283 Dorchester Avenue 
Boston9 Massachusetts C2127

Be: Departeaeat of the Air Force
Otis Air Force Base, Massachusetts 
Case Ho. 31-099C8(R0)

Dear Mr. Ganavan:
I have considered carefully your request for review seeking 

reversal of the Regional Administrator’s Report and Findings on 
Ob.lections setting aside the runoff election in the above-named 
case.

The Regional Administrator concluded that the mail-ballot 
runoff election held on July Ih, 1976, should be set aside based 
on an objection filed by the American Federation of Government 
Employees, AFL-CIO, Local 30CU (AFOE), In its objection, the 
AFGB aUeeed that the National Association of Government Employees 
(HAC3E), prior to the conqpletion of the election:

Totally misrepresented facts involving a reduction in 
force among this unit of employees. A leaflet was dis­
tributed giving these employees the Impression that the 
NAGE had prevented a proposed R-I-F involving I6 positions. 
This erroneous and deceptive material had a beneficial 
beariing on the outcome of the election and we feel this 
impaired the employees* ability to vote intelligently on 
the issue. • . . AFGE did not have sufficient time to 
respond and counteract this misrepresentation of fact.
It should be noted that the Activity has since issued the 
R-I-F notice in question to the employees involved.
Qie Regional Administrator determined that the' above noted 

leaflet, distributed during the election, contained a substantial 
misrepresentation of fact, even thou^ he agreed that the NAGE 
represented the facts concerning the RIF that were given it by 
a Congressman, whose aid and intercession reGarding such reductions 
it sought. Applying the principles of the private sector doctrine 
set forth'in Hollywood Ceramics Co., Inc., lUo NLRB 221, he found 
that the innocent misrepresentations could reasonably be expected 
to have a significant impact on the election.
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Under all of the circumfltances, I disagree with the 
conclusion of the Recional Administrator, Thus, the evidence 
herein establishes that there waa. In fact, no misrepresentation 
made by the IIAGE In the flyer to Its constituents. In this 
connection, It is undisputed that the m C E ’s request to its 
Congresaoan seeking his aid in preventing the Impending reduction- 
in-force vas made to and pursued by the Congressman, who received 
certain infoi-mation from the Air Force and conveyed it to the 
NACE, which pubUshed it to its constituents. There is no 
indication that the information, as reported at that time, was 
false, and only subsequent events proved it to be erroneous. 
Accordingly, in my view, no misrepresentation was published by 
the NAOE which warrants setting aside the results of the election herein.

Accordingly, your request for review,seeking reversal of 
the Regional Administrator’s action setting aside the runoff 
election in the subject case, is granted and the Regional Adminis­
trator is directed to cause an appropriate certification to be 
issued.

Sincerely,

- 2 -

Till'

Departraont of the Air Foroe 
Otis Air Force Base 
Massachusetts

and
American Federation of Government 
Employees, AFL-CIO 
Local 3OOU

and
National Association of Government 
Bnployees, Local RI-I9I

Activity

Petitioner

Intervenor

31-09908(1

REPORT AKD FINDINGS

Francis X. Burkhardt 
Assistant Secretary of Labor

OBJECTIONS
In accordance with the provisions of an Agreement for Consent or Directed 
Election approved on June 23, 1976, a run-off election by secret ballot was 
conducted by mail under the supervision of the Area Administrator, Boston. 
Massachusetts* Ballots were mailed to all eligible voters on Wednesday, 
June 30, 1976 and were counted on Wednesday, July II4, 1976.
The results of the election, as set forth in the Tally of Ballots, are as 
follows;

Approximate number of eligible voters ........... 39
Votes cast for American Federation of 
Government Employees, AFL-CIO, AFGE Local 3OOI1.... 9 
Votes cast for National Association of Govern­
ment Bnployees, NAGE Local RI-I91...............  29
Valid votes counted............................  38
Challenged ballots .............................  0
Valid votes counted plus challenged ballots...... 38

The outcome was not affected by any challenged ballots.
Timely objections to conduct improperly affecting the results of the election 
were filed on July 21, 1976 by the American Federation of Government Employees, 
(AEGE). The objections are attached hereto as APPENDIX A.
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In accordance with Section 202.20(c) of the Hegulatione of the AssiBtant 
Secretary, the Area Administrator has investigated the objections. Set 
forth below are the positions of the parties, the essential facts as re­
vealed by the investigation, and my findings and conclusions with respect 
to each of the objections involved herein:
OBJECTION NO. 1
AFGE contends that the National Association of Government Employees (NAGE), 
prior to the completion of the election, "totally misrepresented facts in­
volving a reduction-in-force among this unit of employees. A leaflet was 
distributed giving these employees the impression that the NAGE had preven­
ted a proposed R-I-F involving l6 positions. This erroneous and deceptive 
material had a beneficial bearing on the outcome of this election and we 
feel this impaired the employees' ability to vote intelligently on the 
issue. ... AiGE did not have sufficient time to respond and counteract this 
misrepresentation of fact. It should be noted that this activity has since 
issued the R-I-F notices in question to the employees involved."
The NAGE response to this objection is attached hereto as APPENDIX B. The 
NAGE admits mailing to all firefighters on July 6, 1976, an undated letter 
signed by NAGE National President Kenneth Lyons, which says in pertinent 
part, "I am happy to be able to tell you that the pro;oosed RIP to become 
effective in September of 1976, has been cancelled."2̂  The letter reports 
that this information was received from Congressman Studds.
The ballots in this election were counted on July li|, 1976. The Activity 
reports that "On l6 July 1976, ten (lO) employees of the Base Fire Depart­
ment were notified of a Reduction-In-Force with an effective date of 11+ 
September 1976."
The. Assistant Secretary has affirmed the use of the standards set forth 
in Hollywood Ceramics Co., Inc., 1^0 NLRB 221, for evaluating campaign pro­
paganda to determine whether an election should be set aside. See Army 
Material Command, Army Tank Automotive Coimnand, Warren, Michigan, a/sM R  
No. 56.
The standards set forth in the Hollywood Ceramics case have been summarized 
as follows: "(A)n election should be set aside only where there has been a

Caoc No. ^l-O9900(RO)

3/ It is uncontested that prior to the mailing of ballots on June 30, 1976,. 
the fire fighters had been notified of an impending reduction-in-force.

misrepresentation or other similar campaign trickeiy which involves a 
substantial departure from the truth, at a time which prevents the other 
party or parties from making an effective reply, so that the misrepresen­
tation, whether deliberate or not, may reasonably bo expected to have a 
significant impact on the election." (Emphasis added.)
That the information in the letter distributed by the NAGE was inaccurate 
is shown by subsequent events. Indeed, the NAGE does not deny that the 
letter it mailed contained a substantial misrepresentation of fact. It 
presents evidence in the form of letter from Congressman Studds which 
supports its position that it innocently misrepresented the facts con­
cerning the reduction in force and that it distributed the letter in good 
faith reliance on the information it obtained from Congressman Studd's 
office. The test, however, is not whether the misrepresentation was de­
liberate or not, but whether it may reasonably be expected to have a sig­
nificant impact on the election.
Based upon the foregoing, I conclude that the letter contains a gross mis­
representation of a material fact which unit employees would be unable to 
evaluate and which could reasonably be expected to interfere with the free 
choice of the employees. Thus, the letter seeks to establish that NAGE 
was instrumental in preventing a RIP v/hich had already been announced to 
employees. There is so question that the impending RIP was of great con­
cern to the employees, some of whom would suffer possible economic loss 
as a result of any RIP. Moreover, the employees could scarcely be eiqpec- 
ted to have any other independent knowledge with which to evaluate the 
statements contained in the letter. Accordingly, I conclude that the 
gross misrepresentation could reasonably be expected to affect the outcome 
of the election. In this regard, the APGE points to the results of the 
initial election where the APGE had 16 votes, the NAGE had lU, and the 
LAPP had 8. It argues that the resiQts of the run-off election (NAGE 29, 
APGE 9) substantiate its allegation as to the influence of the letter on 
the outcome of the election.
There remains the question of whether APGE had sufficient time to make an 
effective reply. NAGE asserts that there was sufficient time to reply. 
APGE states:

"This letter, as NAGE has indicated in their response 
to the objections, was mailed to the Firefighters on 
July 6th, and received by them either the 7th or 8th 
of July. APGE did not become aware of this letter until 
Saturday, July 10th. The majority of the ballots had 
been returned to the activity by this time, therefore,

Cape No. 31-00908(R0)_

- 2 - 3 -

790



tho impact of any rebuttal, particularly involving 
a Con̂ rressinan’o statement of elimination of a RIF, 
which would have taken considerable review and re­
search, would not have been timely."

An independent examination by the Area Office of the return envelopes 
used in the run-off mail ballot disclosed the following; 12 'ballots 
were returned in envelopes with postmarks dated prior to July 6th; 2 
ballots were returned in envelopes with postmarks of July 8th; 1 ballot 
was returned in an envelope postmarked July 9th; 1 was postmarked 
July 10th; and 2 were postmarked July 12th. One postmark was indecipher­
able but had been stamped by hand when received at the; Civilian Personnel 
Office (the place where ballots were to be returned) with the date July 8th. 
The remaining ballots bore no postmark and were delivered to the CPO per­
sonally. Upon receipt of these ballots they were date stamped in the CPO.
An examination of these date stamps disclosed the following; 3 ballots were 
received on July 2nd; 5 ballots were received on July 6th; 3 ballots were 
received on July ?th; 1 ballot was received on July 8th; 2 ballots were re­
ceived on July 12th; 2 ballots were received on July 13th; and 1 ballot was 
received on July li+th. Two ballots bore neither a postmark nor a hand 
staiî .
It is impossible to definitely determine with any degree of accuracy the 
actual date of receipt of the disputed letter by the voters or the date 
on which AKJE had knowledge of its existence. Given the inherent problems 
existing with the mail service, it would be aji effort in futility to at­
tempt to analyze all the possibilities, i.e., the number of voters recei­
ving the disputed letter prior to voting versus the number of voters AFGE 
may have been able to reaich had it chose to respond to the letter.
Evidence adduced discloses that a substantial number of voters (l8) had 
not msd-led or hand delivered their ballots on the date the letter was 
mailed. Moreover, eleven (ll) of these employees did not mail or hand de­
liver their ballot until July 9» 1976 or later. Assuming arguendo that 
AIGE had knowledge of the distribution of the letter during the morning of 
J\ily 8, 1976 (Thursday), ascertained the truthfulness of the statement on 
that same day and printed and mailed a reply on July 9, 1976 (Friday), it 
would be impossible to definitely ascertain when such reply would have 
been received by the eligible voters. Assuming one day service, such re­
ply would have been received by eligible voters on July 10, 1976 (Saturday). 
A more reasonable approach would be to assume two day service and, hence, 
eligible voters would not receive such reply until July 12, 1976. Despite 
the above, it is not unreasonable to assume that it would have taken longer 
for such mail to be received. Evidence adduced discloses 1 ballot was re-

Caoo No. 31-09900(KO)
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ceivod on July 9thj 1 on July 10th; I* on July 12th; 2 on July 13th; 1 
on July llith and 2 others were received on a date which could not be 
ascertained. By establishing a uniform period for receipt of mail and 
applying it in different situations to both the receipt of the NAGE 
letter and the receipt of any reply by AIGE, several other possibilities 
can be established.
Notwithstanding the above, the opportunity for rebuttal is conditioned 
not only on adequate time for a response but also on the ability of the 
employees and the contesting labor organization to ascertain independent­
ly the truth of the campaign statements in question. Neither the employees 
nor the AFGE can reasonably be expected to have private knowledge about the 
status of a reduction in force at Otis Air Force Base. Verification of the 
accuracy of NAGE's statement could only be obtained by resort to the same 
sources used by the NAGE; but, as was noted above, it appears that even the 
Congressman who passed the information on to the NAGE was involved in an 
innocent misrepresentation of the facts. Accordingly, because of the timing 
of the mailing of the letter and because its assertions were not susceptible 
to quick verification, I find that the AFGE did not have an adequate oppor­
tunity to prepare and distribute an effective reply.
Based upon the foregoing, I conclude that improper conduct occiirred affec­
ting the results of the election. Accordingly, Objection No. 1 is found 
to have merit.
OBJECTION NO. 2
In a letter dated August 12, 1976, the AFGE said:

*'In conjunction with this letter. Fire Chief Calvin W.
Hitchcock's statement during roll call that week "There 
is no need to change Labor Organizations as NAGE is 
doing an excellent job in Washington" and he made re­
ference to the prevention of the RIP, added greater 
impact. We ask that your office find substance to our 
objections and ask for ajn investigation into these 
charges, also that the Firefighters be interviewed rela­
tive to our contentions."

This objection was not timely filed in that it was received more than five 
working days after the tally of the ballots. Additionally, it was suppor­
ted by no evidence. The Activity submitted a statement signed by the Chief 
of the Base Fire Department denying that he ever made such a statement.
In light of the untimeliness of this objection, I make no findings concern­
ing the merits of the objection.

- 5 -
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Having found Objection No. 1 to have merit, the parties are advised that 
the election completed on July II4, 1976 is set aside and a rerun election 
will be conducted as early as possible but not later than days from 
the date below, absent the timely filing of a request for review.-
Pursuant to Section 202.6(d) of the Regulations of the Assistant Secretary, 
an aggrieved party may obtain a review of this action by filing a request 
for review with the Assistant Secretary for Labor-Management Relations,
ATT; Office of Federal Labor-Management Relations, U.S. Department of Labor, 
Washington, D.C. 20216. A copy of the request for review must be served 
on the undersigned Regional Administrator as well as the other parties. A 
statement of such service should accompany the request for review.
The request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secre­
tary not later than the close of business November 8, 1976.

LABOR-MANAGEMENT SERVICES ADMINISTRATION
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DATED; October 21, 1976
BENJAMIN B. NAUMOFF 
Regional Administrator 
New York Region

Mr. Paul J. Hayes 
National Vice President 
National Association of 
Government Eaplpyecs 

P. 0. Box 515 
Scott AFB, Illinois 62225

Re: Departiaent of Transportation 
FAA, Aircraft Services Base 
Cklahooa City, Oklahoaa 
Case No. 63-6UU8(GA)

Dear Mr. Hayes:
I have cocLBidcred carefully your ^quest for review seeking 

reversal of the Acting Regional Administrator's disaiiesal of the 
Application for Decision on Grievability or Arbitrability in the 
above-captioned case.

In agreement with the Acting Regional Administrator, and 
based on his reasoning, I find that the application herein was 
not filed timely pursuant to Section 205.2 of the Assistant 
Secretary's Regulations. See Report On A Ruling. Nos. 56 and 6l 
(copies attached).

Accordingly, your request for review, seeking reversal of 
the Acting Regional Administrator's disaissal of the Application 
for Decision on Grievability or Arbitrability, ie denied.

Sincerely,

Attach.

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR
LABOR-MANAGEMENT SERVICES ADMINISTRATION

911 WALNUT STREET -  ROOM 2200

816-374«131

November 18, 1976

Kansai City. Missouri 64106O ffic# of 
Tha R «|lon«l Adm inistrator

Re: 63-6448(GA), Department of 
Transportation, Federal Aviation i 
Administration, Aircraft Services !; 
Base, AAC-800, Oklahoma City, i
Oklahoma, and National Association of 
Government. Employees, Local R8-14

• I

o''

Mr. Paul 0. Hayes, National Vice President 
National Association of Government Employees 
31 Holly Drive
Belleville, Illinois 62221 

Dear Mr. Hayes:

Your Application for Decision on Grievability filed pursuant to Section 
6(a)(5) of Executive Order 11491, as amended., on March 22, 1976, in the 
office of the Dallas Area Administrator has been reviewed and considered 
carefully. The grievance, which is the subject of the Application, was 
filed on February 24, 1976, pursuant to Article 32, Grievance and Arbitration 
Procedure, of the parties' negotiated agreement, and alleged that the 
above-named Activity, on February 9, 1976, assigned only one (1) unit 
employee on a cross-country trip in violation of Section 1, Article 8, 
of the parties' agreement. That Section provides, in pertinent part, 
that "...Work assignments will be subject to safety regulations---"

In accordance with the provisions of Article 32, the Union was provided, 
by letter of March 11, 1976, a written answer to the grievance stating 
that, inasmuch as the grievance did not involve the interpretation or 
application of the negotiated agreement, it was not a matter subject to 
the negotiated grievance procedure.

Section 205.2(b) of the Regulations of the Assistant Secretary provides 
that an application must be filed within 60 days after service on the 
applicant of a final written rejection, expressly designated as such.
Although in Chief R. D. Gibson's letter of March 11, 1976, to Local R8- 
14 President Raymond L. Rich it is stated that the letter constitutes 
written rejection of the grievance, I do not find that such a statement 
satisifes the requirements of Section 205.2 of the Regulations.

It is contemplated by the Executive Order that the parties exhaust all 
retredies available to them before bringing their misunderstandings and 
disagreements to the Assistant Secretary for decision and/or resolution.
For this reason. Section 205.2 requires a final written rejection of the 
grievance. The investigation discloses that you have not attempted to 
exhaust the contractual remedies available, i.e., there has been no 
request that the matter be referred to arbitration. It is noted in this 
regard that Article 32, referred to above, of the parties agreement 
provides that, under the circumstances present herein, the Union has the 
right to request such a referral. Under the particular circumstances 
present herein, it is my view that, in the absence of a request for 
arbitration and an ensuing refusal to so proceed by the Activity, there 
has not been a final rejection of the grievance as contemplated by 
Section 205.2 of the Assistant Secretary's Regulations. V

Accordingly, I find that the Application has not been filed time,y, and 
it is therefore dismissed. 2/

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the other 
party to the agreement. A statement of service must accompany the 
request for review.

The request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, United States Department of Labor, 200 
Constitution Avenue, N. W., Washington, D. C. 20216, not later than the 
close of business December 3,. 1976.

Sincerely,

GORDON E. BREWER 
Acting Regional Administrator 
Labor-Management Services

Attachment: Service Sheet, LMSA 1139

1/ The evidence reflects no indication by the Activity of any intent to 
” refuse to submit the subject grievance to arbitration for resolution.

2/ In view of the decision.reached herein, I am precluded from considering 
” the merits of issue raised in the Application and, accordingly, I 

make no determination in that regard.
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Janet Cooper, Staff Attorney 
National Federation of Federal Employees 
1016 15th Street, W. W.
Washington, D. C. 20036

888

Re; U. S. Department of Agriculture 
Prairie Village Commodity Office 
Prairie Village, Kansas 
Case llOn 6o-U629(CA)

Dear Ms. Cooper:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s dismissal of the complaint 
in the above-named case.

In agreement with the Regional Administrator, I find that 
there is insufficient evidence to establish a reasonable basis 
for the complaint. In reaching this disposition, it is noted 
particularly that on more than one occasion the Area Office 
inquired as to whether the Complainant had supporting evidence 
with respect to its allegation herein that Sections 19(a)(1) 
and (2) of Executive Order Hk9l had been violated. However, no 
further evidence was submitted to support the allegation.

Accordingly, your request for review, seeking reversal of the 
Regional Administrator's dismissal of the complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

U. 5. UbPAK I MbIM I U h  LABOR
LABOn-MANAGEMENT SERVICES ADMINISTRATION

911 WALNUT STREET -  ROOM 2200

816'3745131 Offlc« of 
TtM Regional Admlnlttrator

City, Misiouri 64106

November 2, 1976

Mr. Charles 0. Herr, Jr. In reply refer to:
President, Local 1633 . 60-4629(CA)
National Federation of Federal Employees 
416 Lee Drive
Blue Springs, Missouri 64015 
Dear Mr. Herr:
The above-captioned case alleging violations of Sections 19(a)(1) and (2) 
of Executive Order 11491, as amended, has been investigated and considered 
carefully.
It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis-for the complaint has not been established.
The basic allegation in the complaint centers upon the denial of a request 
for a promotion made by employee Victor King. It is alleged, among other 
things, that the denial contained misrepresentations of facts and possible 
lies relating to King's job performance, because of his union activities.
The investigation disclosed that on January 12, 1976, King filed a letter of 
intent to conduct a petition drive for exclusive representative with the 
Activity. Thereafter, on January 19, 1976, King filed a. written request for 
a promotion with his Division Chief, David Bell, which was subsequently 
denied in writing on January 23, 1976. The Complainant relies heavily upon 
the timing to support its allegation that the denial and/or content of the 
request for promotion was based upon the anti-union animus of the Activity. 
The evidence does not support such a finding. Thus, the investigawion dis­
closed that King, on three or four occasions prior to his written request of 
January 19, 1976, had verbally sought information on a possible promotion, 
and that such requests had been ignored. Only when he requested a promotion 
in writing, (after his union activity was announced), did he receive a 
written denial. It is clear then, that KdLng had made requests for promotion 
prior to any union activity on his part. It is clear also that the timing 
involved herein was dictated solely by King, not the Activity. It was King 
who filed the subject intent letter on January 12, 1976 and then filed a 
written request for promotion on January 19, 1976. The Activity was 
required to respond in writing to King's written request at a. time subsequent 
to when King had announced his union sympathies.
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The essential element In establishing violations of Sections 19(a)(1) and 
v2) is that of proving that an action by an Activity is motivated by some 
illegal antii-union bias. From the above, it is clear that the evidence 
does not support such a finding and I conclude that the Complainant has 
not sustained the burden of proof as required by Section 203.6(e) of the 
Assistant Secretary's Rules and Regulations.
Accordingly, in view of all of the above, I am dismissing the complaint in its entirety.

Pursuant to Section 203.8 of the Regulations of the Assistant Secretary, you 
may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this office and the Respondent. A statement 
of service should accompany the request for review.
Such request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant Secretary 
for Labor-Management Relations, Attention: Office of Federal Labor-Management 
Relations, U. S. Department of Labor, 200 Constitution Avenue, N. W., 
Washington, D. C. 20216, no later than close of business November 17, 1976.
Sincerely,

‘ .EN Pf KECULLEN Pf KEOUGH 
Regional Administrator 
for Labor-Management Services

JUN 2, 197P

Hubert P. St-'jrmfeis, Pi'esident
Acaociation of Civilian Technlciazie
Wisconcln Cliapter
hOi Suraaiit Avenue
Sun Prairie, Wisconsia .531)90

889

Ke: Wisconsin D<?partmcnt of ruiitary AfiaLra 
Wisconsin National Guard 
Case Ho. 'jl-3%Z(,CA)

Dear Mr* Stcrnweis:
I have carefully considered your request for review seeking 

revoraal of the Acting; Recional Mcinistrator*s disiaissal of the 
cooplaiiit in the above-named case.

In asrecacat with the Acting He£:ional Adininistrator, I find 
that the co.“plaint in thic case should be disciiseed.. Thuc, in 
_2epartP£iit,o.Pgfenee^ National 2uard 3̂ ajr•cauJ_TexafiL Air National,. 
Cuarg. A/GL-iS 5to. 336, it \fUQ held that where th<?rc Is an a'/ailable 
appeals proccdui'e in which the unfair 3.abor practice iscue coulci 
havv. been raised, th« Asisictant Secretary is precluded fro?i decidla{j. 
th'u coir.plairt under the provisions of Section l'?(a) of the Order.
Cf. PepttrtrrL<:’nt of the Air ?orce, Offutt Air Force lage, A/3L’!I?
Ho. 7^’9 at xootnote 11, It is clear that cuch an appeal!̂  procedure 
vac available to the sricvanta in the instant cane. In view of 
thi:̂  findin::, it is unaticesssary, and I do not paes upon the findin̂ js 
of the Acti:i‘j Segiooal Adnlnistrator, nor have I relied upon any 
'‘additional inforoatioa'’ whidi the Actiiig Hecional Administrator 
appears to have relied upon in his disniseal of the Bection 19(a)
(1) alli?sationfi in this case.

Accordincly9 your request for review, ae.jking reversal of 
the Acting Regional Adiainistrator*a dissaiesal of the complaint, 
is denied*

Sincerely,

Francis X. DurVJiardt 
Aasirt^nt Secretary of Labor

Attachment
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UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MAP̂ A■;Ê >IENT RELATIONS

CHICAGO REGION

WISCONSIN DEPARTMENT OF MILITARY AFFAIRS 
WISCONSIN ARMY NATIONAL GUARD 
THE COMBINED SUPPORT MAINTANCE SHDP 
CAMP DOUGLAS, WISCONSIN

Respondent
and Case No. 51-3502(CA)

WISCONSIN CH/IPTER, ASSOCIATION OF 
CIVILIAN TECHNICIANS, INC.

Complainant

The Complaint in this proceding was received in the office of the Chicago 
Area Administrator, March 15, 1976, and was forwarded to the Office of the 
Minneapolis Area Administrator and received there March 23, 1976. It al­
leged that Respondent violated Sections 19/̂a) (l) and (h) of Executive Order 1.1491, 
as amended. On September 20, 1976, after considering the information sub­
mitted at that time in this proceding I dismissed the Section 19(a)(i|) por­
tion of this Complaint, but indicated that I would send the Section 19(a)(1) 
portion of the Complaint to hearing. Based upon additional information 
received, I have reconsidered that decision with regard to the 19'a)(l) por­
tion and will accordingly dismiss this Complaint in its entirety in that no 
reasonable basis for the Complaint has been furnished.
In my September 20 decision, I intended to send the Section 19(a)(1) portion 
of this Complaint to hearing in that Complainant alleged that Respondent had 
engaged in retaliatory activity against two unit members for their having 
processed two grievances to the second-step of their negotiated grievance 
procedure. Complainant had alleged, and Respondent had not denied, that on 
December 1, 1975, grievances filed by unit members Chris Zindorf a.nd 
Thomas Perkins were refiled at Step II of the negotiated grievance procedure, 
and that two hours later adverse action removal letters were furnished both 
grievants. Additional investigation reveals that while the two grievances 
were respectively returned to the employees on December 1, and the proposal 
to remove letters were.also issued on December 1, neither employee forwarded 
his grievance to Step II \mtil December 8, 1975, or seven days after the 
receipt of the proposal to remove letters. Accordingly, I find no basis for 
the allegation of retaliatory action by the Respondent in that the Respondent 
acted at least seven days before the employees processed their grievances 
to Step II of the negotiated procedure. Further, I find no merit in Com­
plainant's general allegation that Respondent issued these adverse actions 
in retaliation for the unit members having filed grievances, in that the 
record reflects several incidents of behavior on the part of the employees

involved which could be interpreted as causing the issuance of the pro­
posal to remove letters. In any event, the record reflects that after 
hearing, both employees were reinstated, receiving only verbal reprimands.
I have been advised administratively that no requests for review of my 
September 20 dismissal of the 19^a)(̂ t̂  allegation have been filed. Pur­
suant to Section 203.8(c) and Section 202.6(d^ of the Regulations of the 
Assistant Secretary, the Complainant may appeal this 19(aHl^ dismissal 
by filing a request for review with the Assistant Secretary and seizing 
a copy upon this office and the Respondent. A statement of service shall 
be filed with the request for review, and the request for review shall con­
tain a complete statement setting forth facts and reasons upon which the 
request is based. Such request for review must be received by the Assis­
tant Secretary for Labor Management Relations, Attention: Office of 
Federal Labor Management Relations. LMSA. U.S. Department of Labor, 200 
Constitution Avenue NW, .Washington. D C. 20216, not later than the close 
of business December 9, I976.

Dated at Chicago, Illinois this 2k day of November, 1976.

Thomas J She^an^
Acting Regional Administrator 
U.S. Department of Labor, LMSA 
230 South Dearborn Street 
Chicago, Illinois 6o6ok
Attachment: LMSA 1139
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John C. Keane, Preeldent 
American Federation of 
Government Employees 
Local 3607. AFL-CIO 

6922 Quail Street 
Anrada. Colorado SOOOA

Dear Hr. Keanei

Re: Environmental Protection Agency 
Denver, Colorado 
Case No. 61-3001(RO)

1 have considered carefully your request for reviev seeking reversal 
of the Regional Administrator’s Report and Findings on Objections In the 
above-captioned case.

In regard to Objection No. 1, contrary to the Regional Administrator,
I find that the June 25, 1976, memorandum from the Director of the National 
Enforcement Field Investigation Center issued to all employees regarding the 
establishment of a flexitime program at the Activity and attaching a Washington 
Post column, concerning flexitime, violated the clearly established policy, 
as reflected In the Preamble and Section 1(a) of the Executive Order, that 
agency or activity management must maintain a posture of neutrality in any 
representation election campaign, cf. Antilles Consolidated Schools, Roosevelt 
Roads, Celba, Puerto Rico. A/SLMR No. 3A9. Tha subject of the memorandum 
and its attachment spoke directly to a personnel policy of concern to eligible 
voters. In my vlev, by Issuing the memorandum four days prior to the election 
and attaching a news coluna vhlch reflected AFL-CIO opposition to flexitime, 
the Activity violated its duty of election neutrality and thereby Improperly 
Interfered with the results of the election.

In reaching this disposition, it was noted that it is not necessary that 
an activity actually Intend by its conduct to influence the voters. Rather, 
in my judgment, where, as here, activity conduct prior to an election tends 
to reflect a non^eutral attit^e, I find that the laboratory circumstances 
sought to be achieved in the election are compromised. Under these circum­
stances, I shall set aside the election held in this case.

U. S. DEPARTMEN I OF LABOR

LABOR-MANAGEMENT SERVICES ADMINISTRATION
911 WALNUT STREET -  ROOM 2200

816-374-5131

November 2, 1976

O ffice of 
Th« Reulonal Admlnlstritor

Kansas City, Missouri 64106

Re: 61-3001(RO)
Environmental Protection Agency and 
American Federation of Government 
Employees, AFL-CIO, Local 3607

Mr. John C. Keane
American Federation of Government Employees, Local 3607 
6922 Quail Street
Arvada, Colorado 80004 Certified # 499094
Mr. Thomas Gallagher, Director
Environmental Protection Agency
National Enforcement Investigations Center
Building 53, Box 25227
Denver Federal Center
Denver, Colorado 80225
Attention: Mr, W. Clifton Miller, Certified 499093

Labor-Management Relations Coordinator
Dear Sirs:
I have on this date issued a Report and Findings on Objections filed 
subsequent to an election held in the above-captioned case. During 
the course of the investigation of the objections, conducted under the 
direction of the Denver Area Office, statements were taken from Mr.
Richard Folmsbee, Mr. James Hatheway, Mr. Thomas G. Bums, Mr, Brian Lee 
Ragase, Mr. Barrett Benson, Mr. Thomas C. Newman and Mr. James Steinfeld.
Inasmuch as the statements have been relied upon, in part, in reaching the 
conclusions arrived at therein, I am hereby transmitting the aforementioned 
signed statements to the parties.

OHN CyjACKSON 
^Actin^Regional Administrator 
Labor-Management Services
cc: Mr. Kenneth Bull, National Representative, AFGE, 

5001 So. Washington, Englewood, Colorado 80110
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cc cont.
Mr. Charles Carter, AFGE National Vice President
730 17th Street, Equitable Bldg,, Room 808, Denver, CO 80202
Mr. Bernard E. DeLury, Assistant Secretary for Labor-Management Relations 
ATTN: OFLMR, U. S. Department of Labor 
200 Constitution Avenue, N.W.
Washington, D.C. 20216
Mr. Henry C. Lee, Jr.
Area Administrator
U. S. Department of Labor
Labor-Management Services Administration
15415 Federal Office Building
1961 Sbut Street
Denver, Colorado 80202

Attachments

Hr. Robert C.
PrMldcnt, Marshall E&glnMTs 
and Sclmtlata AasoclAtlon 

ZFPTE» AFL-CIO, Local 27 
P.O. Box 1216
HuntsWll«» Alabmi 33807

Daar Mr. Lewis:

891

Rmi Marshall Spaca Flight Canter 
Marshall Spaea Flight Ccntar, 
Casa Bo. 40-7580 (GA)

I hava eoQsidarad earafuUy your raquaat for ravlev» saaklng reversal 
of the Regional Administrator's dismissal of the application for decision on 
griev^llity or arbitrability in the ebove-naaed ease.

The evidence discloses that the grieyance Involved herein vas not pro­
cessed through all the ateps of the parties' negotiated grievance procedure. 
In fact* the application herein was filed after only one step of the nego­
tiated five-etep procedure had been cooipleted. Consequently* in agreement 
with the Regional Administrator, I find that the application herein is not 
properly before the Assistsnt Secretary* See Report On A Ruling No. 61 
(copy attached).

Under these circumstances* your request for review* seeking reverssl of 
the Regional Administrator's dismissal of the application for decision on 
grievsbility or arbitrability* is denied.

Sincerely*

Francis X. Burkhardt 
Aaaistant Secretary of Labor
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U. s. DEPARTMENT OF LABOR
L a b o r -Ma n a g e m e n t  Se r v ic e s  A d m in is t r a t io n

1371 Peachtree S treet, N. E. -- Room 300

Case No. J40-758o (GA) - 2 -

A ilanta, G lorcia 30309November 12, 197^

Mr. Joseph L. Sims 
Executive Vice President 
Marshall Engineers & Scientists 
Association (MESA) Local 2? EPPTE 

2508 Gladstone Drive, H.E,
Huntsville, Alabama 35811
He: Marshall ^ace Pli^t Center

Marshall Space Plig^it Center, Alabama 
Case No. UO-758o (GA)

Dear Mr. Sims:
The ahove-captioned case, initiated by the filing of an Application 
for Decision on Grievability or Arbitrahility under Section 6(a)(5) 
of Executive Ozrder 11U91 > as amended, has been investigated and con­
sidered carefully.

It does not appear that further proceedings are warranted.

The Applicant and the Activity are parties to a labor agreement wMch 
was in effect during all times material herein. The unit of recog­
nition includes all professional engijaeers and scientists (NASA 
Classification Code Series 200 and 700) employed by the Activity, 
with the noruial exclusions. Article 11, Section 11.09 contains a 
five-step grievance procedure. Article 12 provides for an arbitration 
procedu3?e.
The Application requests a decision as to whether the grievance filed 
Jvine 28, 197^, by employee Robert E. Lavender, is subject to the 
grievance procedure contained in the negotiated agreement. The griev­
ance concerns alleged irregularities in filling a promotion vacancy 
for which Mr. Lavender had applied. On July 15, 197^, the Activity 
rejected the grievance as not grievable, contending that the grievance 
concerned a vacancy which was outside the bargaining unit covered by 
the agreemenb. The Activity’s rejection of the grievance did not 
expressly designate the rejection as final rejection. Nor does 
the J\ily 15, 1976, letter diow that any attempt to pTOcess the griev­
ance further to arbitration would be futile. Subsequently, there 
was no further communication on the matter between the parties until 
the Applicant filed the subject application.

The Applicant contends that the grievant was unfairly denied "specif 
consideration" for promotion which he wsls due as a repromotion eligible. 
The Applicant believes that those sections of the agreement relating to 
the ri^ts of repromotion eligibles axe binding on the Activity when 
repromotion eligibles are considered for any promotion vacancy.
The Activity contends that the provisions of the agreement do not apply 
to promotion vacancies outside the bargaining unit. Since the position 
at issue in the grievance was supervisory, the Activity contends that 
the grievance is not on a matter subject to the negotiated grievance 
procedure.
Section 11.10 of the agreement provides that:

If the TJNION is not satisfied with the decision 
of the Center Director, the UNION may, within 
thirty (30) workdays thereafter, give formal 
written notice to the EMPLOYER that such un­
resolved grievance shall be refei?red to Arbitra­
tion in accordance with Article 12, Arbitration, 
otherwise the decision made by the Center Director 
shall be final.

The decision of the Assistant Secretary in Report No. 56 issued October 
15, I97U, provides as follows:

Por the purposes of computing the sixty (60) day 
filing period of an Application for Decision on 
Grievability or Arbitrability under Section 205.2(a) 
of the Assistant Secretary's Regulations, there must 
be a final written rejection after the arbitration 
clause is invoked. ^

Inasmuch as the grievance procedure provides for arbitp:ation and as the 
Applicant has failed to invoke arbitration, the Activity did not provide 
the Applicant with its final rejection of the grievance on the grounds 
that the grievance is not subject to the grievance procedure- Therefore, 
no determination can be made as to whather the grievance is on a matter 
subject to the grievance procedure. ^

37 Section 205.2(a) is now Section 205.2(b). ^
^  The Activity has filed a Motion To Join Grievance, (i.e., the subject 

application) with Case No. 1jO-7U7U(GA). On October 6, 1976, I issued 
Report and Findings on Grievability in that case. In light of my 
decision herein, the Motion To Join is hereby DENIEDo
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Case Ko. UO-758o (GA) - 3 -

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secre­
tary you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the other 
parties, A statement of service should accompany the request for review.
Such request must contain a conqplete statement setting forth the facts 
and reasons upon which it is based and must be received by' the Assistant 
Secretary for Labor^Management Relations, Attention: Office of Federal 
Labor-Management Relations, TJ. S. Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D. C. 20216, not later than the close of 
business November 29, 1976.

Sincerely,

I am, therefore, dismissing the application in this matter.

LEM R. BRIDGE 
Regional Adiainistrator 
Labor-Management Services Administration
cc: Richard A. Reeves 

Agency Counsel 
Marshall Space Plight Center 
Marshall Space Plight Center, Alabama 35812

June 3, 1977

U.S. DEPARTMEN I OF .LABOR

O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

WASHINGTON, D.C. 20210

892

Phillip J. Barkett, Jr., Attorney 
Dempster, Yokley, Fuchs and Barkett 
P.O. Box 308, 215 North Stoddard Street 
Sikeston, Missouri 63801

Re: Social Security Administration 
Cape Girardeau District 
Cape Girardeau, Missouri 
Case No. 62-5118(CA)

Dear Mr. Barkett:
I have considered carefully your request for review seeking reversal of 

the Regional Administrator’s dismissal of the complaint in the above-captioned 
case.

In agreement with the Regional Administrator, and based on his reasoning, 
I find that <x reasonable basis for the complaint has not been established.

Accordingly, your request for review, seeking reversal of the Regional 
Administrator’s dismissal of the complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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I.*— DEPARTMEN r OF L

..^BOR Mk  «G^MENT s e r v ic e s  ADu jISTRATIw
911 WALNUT STREET -  ROOM 2200

816-374-6131 

October 29, 1976
o tf ic *  of 

Th« R«9 lonai A dm ln U trato r
Kansas City, Missouri 64106

Phillip J. Barkett, Jr., Attorney 
Dempscer, Yokley, Fuchs and Barkett 
P.O. Box 308, 215 North Stoddard Str-eet 
Sikeston, Missouri 63801 In reply refer to: 62-5118(CA)
Dear Mr. Barkett:

The above-captioned case alleging violations of Section 19(a)(1) and (2) 
of Executive Order 11A91, as amended, concerning Geraldine M. Storey and 
the Social Security Administration, HEW, has been investigated and 
considered carefully. The complaint alleged that Mrs. Storey did not 
receive a permanent position and that she was discharged due to her 
membership in Local 3521, American Federation of Government Employees 
and because of age.

It does not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established. Section 203.6(e) 
of the Regulations of the Assistant Secretary places the burden of proof 
at all stages of the proceeding upon the Complainant. In order to 
sustain a violation of Sections 19(a)(1) and (2) of the Order there must 
be a showing that the Respondent's actions were motivated by antiunion 
animus, there must be evidence of discrimination against the Complainant, 
and a cause and effect relationship must be established between the 
antiunion motivation and the discrimination. You have failed to establish 
that any of these three conditions have been met.
Investigation conducted by the St. Louis Area Office failed to reveal 
any evidence that management was aware of Mrs. Storey's union membership 
at the time she was considered but not selected for the permanent position. 
Further investigation disclosed that her employment was terminated on 
the date stipulated in the document formalizing her temporary appointment. 
Therefore, no basis for her allegation that either of these actions were 
taken by the Social Security Administration District Office management 
because of her union affiliation was developed.
This office lias no authority to make any finding, with regard to your 
allegation that Mrs. Storey's complaint arose based on age discrimination.
Even if age discrimination had been proven in this case, it could not be 
the basis for a violation of Section 19(a)(1) and (2) of the Order

inasmuch as only rights protected by the Order can give rise to such a 
violation. Freedom from discrimination because of age is not a right 
assured by the Order.
It has been found previously that allegations unsup.ported by evidence 
shall not constitute a reasonable basis for complaint as required by the 
Assistant Secretary*« Regulations. Consequently, the complaint in this’ 
case is hereby dismissed in its entirety. \J
Pursuant to Section 203.8(c) of the Regulation of the Assistant Secretary, 
you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and the Respondent. 
A statement of service should accompany the request for review. Such 
request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-^nagement Relations, U.S. Department of Labor, 
Attention: Office of Federal Labor-Management Relations, 200 Constitution 
Avenue, N.W., Washington D.C. 20216, not later than the close of business 
November 15, 1976.

Sincerely,

CULLEN P. KEOUGH 
Regional Administrator for 
Labor Management Services

Ij In view of the decision herein I find it unnecessary to rule on the 
Respondent's Motion to Dismiss.
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6-3-77

Mr. Marion P. Pulzone 
President, Local 96?
American Federation of Government 
Etaployees, AFL-CIO 

1611 Fenwood Avenue 
Oxon Hill, Ftoryland 20021

- 2 •

893

Be: repartment of the Air Force
Bolling Air Force Base, Maryland 
Case Ho. 22-6T70(AP)

Dear Mr, Pulzone:

Accordingly, your request for rcvicfw, seeking reversal of 
the Actins Regional Adralnistrator̂ s Rctx>rt and Findings on 
Grievabllity or Arbitrability, is denied.

Sincerely,

Francis X. Burkhardt 
Assiatant Secretary of Labor

Attachment

I have considered carefully your request for review seeking 
reversal of the Acting Regional Administrator’s Report cmd Findings 
on Grievability or Arbitrability in the above-named case.

In your application, you stated that you received the final 
written rejection of the grievance involved herein on August 7,
1975. You unilaterally proceeded on Septeniber U, 1975, to request 
a list of arbitrators from the Federal Mediation and Conciliation 
Service. In a letter dated September 19, 1975, the Activity, 
after noting its August 7, 1975> letter, agreed to submit the 
matter to the Assistant Secretary for a decision on the applicability 
of the negotiated grievance procedure, and the timeliness questions 
involved, if your organization insisted on further pursuing the 
matter. Subsequently, on Rovember 5, 1975, the parties discussed 
whether to send the matter to the Assistant Secretary and on 
December 15, 1975, the Activity agreed to submit the matter Jointly 
to the Assist€uit Secretary. Your application, however, was not 
filed until March 29, 1976. Even utiUzing the December 15, 1975, 
date, when the parties agreed to submit the matter to the Assistant 
Secretary, rather than the August 7, 1975, date, I find that such 
application was untimely filed, llius, in ny view, parties may not 
agree to waive the precribed time limits set forth in the Assistant 
Secretary's Regulations. (See particularly Section 205.2(b) of 
the Assistant Secretary's Regulations which requires, in relevant 
part, that an application be filed within 60 days of a re;]ection 
of the request for arbitration.) Moreover, in agreement with the 
Acting Regional Administrator, I find that the June 10, 1975, 
grievance was untimely filed under the prescribed time limits 
set forth in the parties* negotiated agreement.
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UNrTEO STATLS DEF'"JMENT OF tlftOR

b e f o r e  TriE ASSISTANT SECRETA‘!Y F(' LAB0R-MANA6EHENT RELATIONS

22-.6770(AP)
I’c.qe 2

Case No. 22-6770(AP)

viR i-inc 
-•LLING AIR A. .Zl BA E
L':f'Afri:‘b.NT of the m \ force

Activity

and

.:)CAL '“••y/, ;::f r i c a .n f e d e r a t i o n  u F G'JVERNMENT 
aiPLOVrES, AFL-CIO

Labor-Organization//1.pi iccint

REPORl AND FINDINGS 
OiN

GRIEVABILITY OR ARBITRABILITY

l!;on an Applicah-on for Grievebility or Arl>iirabi1 ity havina been 
Ind in^cccornonce with Section .?0f of the Rules .i.d RGoula-;:iOiis''of the 

beer-. .3ry .-he undersigned has ccinpleted his investicjcition and 
.•ndb ... folio..-..: th? Union end the Activity are parties to a collective 
•g.uiinng agr:;^?ient effective for t .') years from July 22, 1974.

c Irene H o l l o w f i l e d  a grievance asserting that
snodld have been placed on a merit pronotion register, that the Activrty- 

( n *10., p k e  inv.o acc^ wnt a comp:;ter orogrdT. course she had completed nor 
V;; scjf-developr-nt" consi-ere^J. On iV.arch 29, 1976. the Union f i ] ^
•■•5 cippncacion covenng the gri-:van:G.

In Januc"^ry of 19^5, the. AcLivit ' established tv;o computer proqrar.f;er 
 ̂ ainee P̂ ’̂t ions und-.' its Merit Pro: .otion Plan (MPP) which v/as established
7 1 Ann: The Mf set forth the -procedures and qualifications whirh were
T "'a -Vc^luate and refer cand-iri.^tes for promotional consideration.

Sr.'. 11s locattrr s;.-.Lem to screen employees who had’ore- 
^u-sly nsLOG tiieinselves as beitig in’erested in the computer field, the

quanficaticns, according to the criteria used, were insufficient 
r-' cei-’'.-;nc,-es which were issued February 3rd

f >1 ti.j ,n Civil Service Senes CSC X-ns, GS 334. On April 23, 1975, in a 
j. Miich iiicli;ucd Ks. Holloway, her failure to appear-on the certificate
w.:s dicriosed. T m s  f^ct is undisputed.

Pertineiil; provisions of the (ollective-bargaining agreement are: 

Article 4' -

Regu 1 atory Req̂ ui_r̂ r'.̂ Jl!il. and Rights of Employer

the extent that provisions of the 1100 ABW regulations, 
policies, and stand?:'d operating prc;cedures are in conflict with this 
Agreement, tho provisions of the Agreement shall govern.

Article 14 Merit Staffing and Proiiiotions

.S£cjn9i]__a. It is agreed that the Finployer shall utilize, to the maximum 
extent possible, the skills and talents of its employees. To this end, 
the Union fully supports the goals ^md purpose of the Employer's Merit 
Promotion Program. the selc.'Ctioii of a best qualified candidate, or a 
basically eligible candidate v/hen r-'jch are submitted to the selecting 
authority to fill a vacancy under the Merit Promotion Program, the selecting 
autiiority is encouraged to give Unit, employees every consideration in the 
selection decision.

Section b. Tlie Employer agrees to 
Panel zo reyiew the implementation 
niiruose of reconiiiiencling to the Empl 
efficiency and equity of the progr.' 
Union ■ epreseritativ»j:> and two Emplc 
except that trie par' ies may me^t r’'- 
canncl be defei'red until the next s 
v/ill provide the Union with minute.'

establish a Joint-Merit Promotion Review 
of the Merit Promotion Program for the 
oyer constructive improvements in the 
1 operations. The Panel will include two 
/er representatives and will meet quartC"'! 
"'Q frequently when situations develop t.’̂', 
cheduled quarterly meeting. The Employ?" 
of the Panel meetings.

Article 24 (in part)

6RIEVANCL PROCEDURE

*Jhis Article provides I'or the orderly processing of employee, 
emplo-er and union Grievances as specifically set forth in Section 13 of -Ju 
Fxecucive Order. Grievances to be processed under this Article shall pertain 
only uo tlie interprotaLion .or application of express provisions of this 
AvQi'H&nient. ^luestic's that cannot le resolved by the parties as to whether 
or no!, a grievance is on a matter r.jbject to this grievance procedure or 
to arbitration under the AgrecMient shall be referred to the Assistant Secrt:L(!. 
oi Labor-Management Relations for decision.

emplo/ee, a group of employees, the union, or the employer mu:, 
initiace the grievance within fift-en (15) calendar days after the incident 
Occurs or the date the party becomes aware of a decision about which it is 
aggrieved.
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;.'2-o77n(AP) 
Pane 3

-c 4

ci. TIiG follo.ving procedures shall apply in processing grievances 
r:ider Lhis Articlc initiated by employees electing to be represented by an 
indiviiJual approved by the Union:

Step 1. The gi ievant and his representative shall first present 
Uie ii'Uter to the iiii:’?diate supervisor who shall rreet v/ith the grievant 
.n’thin s-^ven (7) caU.Mdar days after receipt of the grievance to discuss 
I’le r-:nler. The supervisor shall, within seven (7) calendar days after 
r.i:c disr.ussion, notify the grievant as to the disposition of the grievance.

S^tep_^. If the grievant is dissatisfied with the solution arrived at 
through ihe initial discussions with the supervisor, the grievant shall 
:r'Gsen1. the grievance, in writing to his second level supervisor within 
ten (10' c:‘l<^ndar days. The written grievance must be on an official grievrinr 
■onn (Altachroni: 1). The second level supervisor will meet with the grievant, 
•As representative, arid other employees directly involved within seven (7) 
':alend:';r days froi:] tĥ  ̂ date the grievance is received. The second level 
supervisor will then give his written decision on the grievance to the 
’̂rievant within seven (7) calendar days after close of the grievance discussion.

Article 25 (in part)

ARBITRATION

I. If the employer and the union fail to settle any grievance 
iroceî .e.d under the negotiated grievance procedure, such grievance, upon 
.■ritten request by either party, may be submitted to arbitration.

The union argues that,

1. The grievance is sub-'̂ ĉt to the negotiated grievance procedure 
because it involves tiie inu CLation of Article U ,  Section 2, as it- 
-ipplies to'the Merit Promotion Plan.

.2. The qrievan^'e was filed tiniely, moreover, the Activity did not 
;>top the' processing oi the grievance and is estopped from arguing timeliness,

3. Article 4, Section b also opplies.since it states that to the 
extent that provision: of IIOOAL’.W regulations are in conflict with the 
contract, tlie contract shall govern.

T:.3 Activity ar*^ues that the issue is not covered by the negotiated 
iricvar.ce procedure: that the question raised by the grievance, that of proper 
jplication of the (Ms. Holloway's non-placement on the register), can

: ly be resolvod through the cori|.laint procedure outlinod in the MPP.1_/
Jt ':isserts thot Article 14, Section a, requires that mana<gement use the 

r..'oiirc‘S in the MPP, that it v/ciS not. the intent of the parties to
tf '‘PP into the contract as evidenced by the fact that the 

r-4tir^5 agreed (.-wring negotiations t-̂  defer all promotion related matters 
•0 the MPP in exchange for the establishment of the Joint Review Panel.
MiMlly, the Activity orgues thac the grievant had a "meaningful and 
rrrcT.'d upon procedure to resolve the dispute. It was-the MPP." The 
/■ctivity also asserts that apart froii all other considerations, the grievant 

not file fic.'r nrievince timely. 7he certificates were filed on February 
' t (J :ind March 24 th, 1975 and she becc:-'.e aware of her non-placement on April 
: 197lj. The grievance was not fiUd until June 24, 1975, more than fifteen 
cays thereafter.

I shall decide this case on the issue raised in the grievance: the 
i:on-placement on the certificates. The union urged but I shall not consider 
i;j cuostion of o)'e-sviection or act-’vity misconduct in the selection or the 

vippIication of the entire MPP since these points were not part of the grievance

\rticle 14, Section a states, that the union supports the plan and that Unit 
‘"'ployees will be given every consid_ration. It does not discuss nor deal 
with any of its provisions, procedures or guidelines. There is no discussion 
of the provisions of the plan; it merely recognized the existence of the plan. 
;here is nothing in tlie contract to indicate that the grievance machinery 
=^pplies to the administration ô ‘ the plan. The contract was drafted and 
x.cuted after the issuance of the plan, had the parties intv^nded to incorpora: 
l.ho provisions of the plan in the agreement or make its grievance procedure 
-.'.'plicable to its administration, they could have done so. No evidence was 
introuuced that it was the intent o^ the parties to have the plan covered by

"Employee Co:iinlaints

The Civilian Personnel Officer and selecting officials will 
make every effo'^t to resolve c-iiployees' questions or complaints 
on matters concerning pr0.ii0ti«»n, on an informal basis. Formal 
complair.Js will be processed in accordance with AFR40-771 or, 
if appropriate, under the provisions governing Equal Employment 
Opportunity, AFR 40-713. Failure to be selected for promotion when- 
proper procedures were used, is not a basis for formal complaint."
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!.f} aorccMnonl. ?/ I find irrelevant the position of the Union that Article
0 is .-ipplicdblo sinc;. there is no evidence that there is any conflict betv/ocn 
' 0 olufi ond l::c- cont act. I find nothing in the plan or in the contract to 
^•licato that the qri vances arisinci from the administration of the plan are 

•vi 1.1? Ljbject to the Grievance procedures in the contract. Nor do I find any 
lent by the parties when either the plan was drafted or the contract discuss*:.: 

•u have such occur. ^

Were I to find ‘hat the grievaice with respect to the MPP is covered by ■ 
"iGv^nce pr(̂ » cdure sot forth in th'̂  contract, I would nevertheless also find * .:• 
•.itL'r ncn-ar'jitrable on the basis tip.t the grievance was not timely filed. !'s. 
'ollcway becai:;j av'/are that she v.*as on the register on April 23, ‘1975-. her 
rievancG v̂ as filed more than fifteen days after this date.

I find that the grievance is n.ot on a matter relating to the interpretati 
••u! a-'H''c=»ticn of th'- contract C'P.d is, therefore, not subject to its griGv-̂ .v:- 
■J arbitration procedjres. Moreover, even if the subject should be held to 

vrievablo or arbitrable, the grievance was not timely tiled and the matter .the I’i . 
iieither gri.noble nor arbitrable.

Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretai.v- 
.‘i aggrieved p^irty may obtain a revic ; of this action by filing a request for 
I'^view v/ith tlie Assistant Secretary for Labor-Management Pxelations, 'J.S-Departr;-- 
• labor, 200 Constitution Avenue, N.Vij, Washington,D.C. 2021C. A copy of th-:i 

\ cQii?si for review must he served on the undersigned Acting Regional Adminis’c -;■
. well as the other parties. A statement of such service should accompany 

Vv-;quobt :'or review, li-e request must contain a complete statement setting for-:r.
. facts and reasons upon which it is based and must be received by the Assisv. ;; 

Secretary not later than close of business September 10, 1976.

I...ted: April 26, 1976 -7 /

“Eiig'eno~'M. Levine,Acting Regional 
Administrator for Labor-Managment Sc- 
Philadelphia Region

2/"TrTthis respect, ths Activity allefjod to the contrary that there was 
discu^^sion in which the parties anieed to defer such disputes and appoint 
a coiT-iittee to disc’jss the plan. ) make no finding in this respect. My 
finding is that no .'ividence was offered to show an intent by the parties 
to invoke the contract for MPP disrutes.

Mr. A. Sarlo, Jr.
Chief, Perconnel Division 
Veterans Adininistration 
liines Jlarketinc Center 
Poet Office Box 27 
Hines, Illinois 6oiUl

Re: VeteriBuxs Adninistration 
Hines IJarkcting Center 
Hines, Illinois 
Case No. 50-13172(H0)

Dear Mr. Carlo;
I have conaidercd carefully your request for review seeldLns 

reversal of a portion of the Re^onal Administrator's Report and 
Findluf̂ s on Challea^^ Ballots in the above-captioned case.

In aGreenent with the Hecional Administrator, and ba?ed on 
his reasoning, I find that the evidence establishes that Ms. Weather 
is not a super/isor within the meaning of Section 2(c) of Executive 
Order 11^91, as amended, and that, therefore, her ballot should be 
opened and counted,

V/ith regard to your request concerninG the Recional Adminis­
trator’s rulins v/ith respect to absentee nail ballots, I find such 
request is inappropriately raised in a request for review. Thus, 
the Regional Administrator's ruling in this regard was made known 
to cuuuM^ent's representative at pre-election meetings and was 
not laade the subject of a timely objection to the conduct of the 
election in this natter. It is further noted that any employee 
who wished could have cast a challenged ballot during the course 
of the election. Having failed to do so, no ballot may be provided 
thereafter.

Accordine:ly, your request for review, Bcrkinc reversal of 
ccrtain portionn of the Recional Administrator's Report and Findinrĵ s 
on Challenged Ballots> is denied, and the Regdional Administrator 
is hereby directed to cause the challenscd ballot of TIs. V?eathers 
to be opened and counted and a revised Tally of Ballots to be 
issued thereafter.

Sincerely,

Attachment
Francis X. BurlUiardt 

Assistant Secretary of Labor
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VETERANS ADMINISTRATION,
HINES MARKETING CENTER,
HINES, ILLINOIS,

UNITED STATES DEPARTMENT DF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CHICAGO REGION

Agency and Activity
and Case No. 50-13172(RO)

LOCAL 73, GENERAL SERVICE EMPLOYEES 
UNION (GSEU), SEIU, AFL-CIO,

Petitioner

REPORT AND FINDINGS 
ON

CHALLENGED BALLOTS

In accordance with the provisions of an Agreement for Consent or 
Directed Election approved on October 19, 1976, an election by secret 
ballot was conducted under the supervision of the Area Administrator, 
Chicago, Illinois, on November 2, 1976. The results of the election as 
set forth in the Tally of Ballots are as follows:

Approximate number of eligible voters 
Void ballots
Votes cast for Local 73, GSEU 
Votes cast against exclusive recognition 
Valid votes counted 
Challenged ballots
Valid votes counted plus challenjged ballots

53
0
U

2
50

Challenged ballots are sufficient in number to affect the results 
of the election.

In accordance with Section 202.20 of the Regulations of the Assistant 
Secretary, the Area Administrator investigated the challenged ballots. Set 
forth below are the positions of the parties, the essential facts as 
revealed by the investigation, and my findings and conclusion with respect 
to each of the challenged ballots Involved herein:

The unit in the Agreement for Consent or Directed Election reads as 
follows:
INCLUDED; All General Schedule (GS) regular work force employees employed 

by and assigned to VA Marketing Center, Hines, Illinois.
EXCLTJPED; Professional employees, management officials, employees engaged

in Federal personnel work in other than a purely clerical capa­
city and supervisors as defined in Executive Order 11491, as 
amended.

The ballots cast by Kenneth Donovan and Arthur Jean Weathers were 
challenged.
Kenneth Donovan;

The ballot of Kenneth Donovan was challenged by the activity on the 
grounds that, as an Electronics Engineer, he is a professional employee 
and is excluded from the unit by the terms of the Agreement.

The Petitioner takes the position that Donovan is not a professional 
employe^ but it has provided no information or documentation in support 
of its position concerning this employee in spite of a written request 
to do so by the Area Administrator.

The Area Administrator's investigation reveals that, in the performance 
of his duties, Donovan requires the advanced knowledge of electrical en­
gineering which he acquired during the completion of a professional en­
gineering curriculum leading to a bachelor of science degree. It is 
clear that the work performed by Donovan, including contacting other 
engineers to exchange technical information, keeping abreast of develop­
ments in medical technology, and monitoring and evaluating X-ray and 
nuclear scanning equipment, is predominantly intellectual in character 
and requires the consistent exercise of discretion and judgment in its 
performance.

Based upon the foregoing I find that Kenneth Donovan is a professional 
employee within the meaning of the Order and by the terms of the Agreement 
for Consent or Directed Election is excluded from the unit appropriate to 
this election. Accordingly, the challenged ballot of Kenneth Donovan 
will not be opened and counted,
Arthur Jean Weathers:

The ballot of Arthur Jean Weathers was challenged by the activity on 
the grounds that she is a supervisor within the meaning of the Order.

The activity's position is that, as a Lead Procurement Clerk (Tjrping), 
Weathers supervises the work of three Procurement Clerks-Typing and that 
her supervisory duties include assigning work, amending or rejecting 
work submitted to her, submitting performance evaluations, approving 
leave of less than one day, and resolving employee complaints which are 
minor in nature.

The Petitioner's position is that Weathers serves as a leader for 
the employees rather than supervises them. The Petitioner submits that 
Weathers is not responsible for executing final judgment concerning the 
performance evaluations of the three Procurement Clerks-Typing, nor 
does she have the authority to sign their leave slips. The Petitioner 
further submits that Weathers* primary duties are those of a Procurement 
Clerk-Typing.

- 2 -
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The investigation discloses that Weathers is a Lead Procurement 
derk, GS-1106-S, in the Procurement Section at the VA Hines 
Marketing Center. Approximately 50 percent of her work done is 
spent doing typing. The remaining 50 percent of her work done is 
devoted to proofreading her own work and assigning and proofreading 
the work of three Procurement Clerks, GS-1106-4, employees who also 
work in the Procurement Section of the VA Hines Marketing Center.
The description and assignment of work by Weathers is based on 
priorities determined by the contracting officer.

The investigation shows that Weathers does not have the authority 
to hire, transfer, suspend, layoff, or recall any of the three GS-4 
Procurement Clerks with, whom she works or to effectively recommend 
same. The authority to take any of the aforementioned actions appar­
ently rests with the Supervisory Procurement Agent, GS-1102-12,
Jessie B. Holder. It is noted that Holder has signed, above the title 
of immediate supervisor, each of the position descriptions of the 
three GS-4 Procurement Clerks working with Weathers and has also 
signed Weather’s position description in the same manner.

With respect to grievance processing. Weathers has the authority 
to make minor adjustments in the working conditions of the three 
GS-4 Procurement Clerks usually involving matters of typing. Should 
the grievance be subject to the agency grievance procedure the 
Supervisory Procurement Agent, Holder, would be the initial management 
representative of the Activity to respond to the employee rather than 
Weathers. Annual or emergency leave for less than a day is within 
the authority of VJeathers to grant to the three GS-4 Procurement 
Clerks but leave for more than one day must be approved by the Super­
visory Procurement Agent, Where a leave slip is required, only the 
Supervisory Procurement Agent has authority for signature approval.
It is urged by the Activity that Weathers has the authority to recom­
mend cash awards and within-grade increases for the three Procurement 
Clerks but she has not made any such recommendations since the assump­
tion of her posit^ion in August of 1975. Further, the investigation 
reveals that Weathers has the authority to make recommendations con­
cerning performance evaluations on an annual basis for each of the 
Procurement Clerks, and the Supervisory Procurement Agent has the 
authority to make the final decision. Weathers does not sign the 
evaluation form, but she states in the one instance that she evaluated 
<1 Clerk Typist - the evaluation was accepted. However, submitting 
performance evaluations is no longer among the indicia defining 
supervisory authority pursuant to Executive Order 11491, as amended.

Based on the foregoing facts disclosed by the investigation,
I find that such authority as Weathers does possess to assign, direct 
or to discipline employees appears to be of a secretarial or clerical

nature which does not require the use of independent judgment. Her 
relationship with the three GS-4 Procurement Clerks seems to be that 
of a more experienced employee to a less experienced employee. 
Accordingly, I find that Weathers is not a supervisor within the 
meaning of the Order and should be included in the bargaining unit.
The challenged ballot of Weathers will be opened and counted at such 
date, time and place as the Area Administrator shall specify, absent 
the timely filing of a request for review.

Pursuant to Section 202.6(d) of the Regulations of the Assistant 
Secretary, an aggrieved party may obtain a review of this action by 
Management Relations, U. S. Department of Labor, LMSA, Attention; 
Office of Federal Labor-Management Relations, 200 “Constitution Avenue, 
N. W., V7ashington, D. C. 20216. A copy of the request for review 
must be served on the undersigned Regional Administrator as well as 
the other parties. A statement of such service should accompany the 
request for review.

The request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary not later than the close of business December 28, 
1976.

Dated at Chicago, Illinois this 13th day of December 1976.

R. C. DeMarco, Regional Administrator 
United States Department of Labor 
Labor-Management Services Administration 
Federal Building, Room 1060 
230 South .Dearborn Street 
Chicago, Illinois 60604

Attachment: LMSA 1139
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6-6-77

ViT̂ Frank D. Ferris 
TIatlonal Field l^preceutatiw 
national Treasury Employees Union 
^510 (t) OalOanci Graud Road 
Coluobia^ Missouri 65201

895

Re: Departracnt of Treasury 
Internal Revenue Service 
Bt. liouifi District, F^souri 
Case ITo. £2-ii870(CA)

Dear 21r. Ferris:

I have considered carefully your reqiieet for review seeking 
reyersal of the Regional Adoinistrator’s disiaiecol of the Section 
l?(a)(l) portion of the instant co&iplaint» which alleges violations 
of Section 19(a)(1) and (6) of Executive Order IIU91, as acendod.

In acrceincnt with the Regional Adtainistrator, I find that 
further proceedings in the oatter in’/olved are not warranted.
Thuc^ I find that Section 19(d) of the Order precludes the con­
sideration of the Section 19(a)(1) allesatlons of your complaint 
as the evidence establishea that such allegations have been 
raised previously under a ne^tiated grievance procedure.

Accordinf:ly, your request for review, oeekins reversal of the 
Regional Adalniatrator's disniesal of that portion of the complaint 
aUeging a violation of Section 19(a)(1), is denied, and tlie case 
is hcrebj' retui'ncd to the Regional Administrator for appropriate 
action on the regaining portions of the coR̂ Jlaint.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

U. s. DEPARTMENT OF LABOR
LABOR-MANAGEMENT SERVICES ADMINISTRATION

911 WALNUT STREET -  ROOM 2200

816-374'5131

November 8, 1976

O ffice of 
Th# Regional A dm inistrator

Re: 62-4870(CA)

Kansas City, Missouri 64106

Certified Mail No. 499138

Certified Mail No. 499139

Mr. David J. Murphy, Attorney 
Office of Regional Counsel 
Internal Revenue Service 
22nd Floor, South 
219 South Dearborn Street 
Chicago, Illinois 60604
Mr. Frank D. Ferris 
National Field Representative 
National Treasury Employees Union 
4510 (I) Oakland Gravel Road 
Columbia, Missouri 65201
Dear Messrs. Murphy and Ferris:
The above-captioned case alleging violations of Executive Order 11491, 
as amended, has been investigated and considered carefully.
The Complaint Against Agency (LMSA-61) filed May 24, 1976 alleged viola­
tions of Sections 19(a)(1) and (6) of the Executive Order by the St. Louis 
District Internal Revenue Service. The Section 19(a)(1) violation 
charged was based upon an allegation that Mr. Edwin L. Brooke, Chief, 
Examination Branch 2 of the District's Audit Division, threatened and 
coerced an employee in the exercise of her rights under the Order, 
specifically, when on January 9, 1976 he advised Marie C. Gerules, an 
employee of Examination Branch 2 who had on December 23, 1975 filed a 
grievance concerning her proposed transfer from Kansas City, Missouri to 
Chillicothe, Missouri, that unless she dropped her grievance he would 
not authorize travel money for her attendance at a Unit II Tax Auditor 
School to be held in Omaha, Nebraska. This direct coT5ir.unicaticn cf 
Mr. Brooke with Ms. Gerules is also the basis for the alleged violation 
of Section 19(a)(6).
It does not appear that further proceedings are warranted in regard to 
the Section 19(a)(1) violation alleged, for reasons set forth hereinafter.
Investigation by the St. Louis Area Office disclosed that on January 12, 
1976, Ms. Gerules filed a grievance alleging a collective and apparent 
conspiracy to harass her by threats to cancel her travel allowance to 
attend the in-service school at Omaha, and by attempting to force her to 
submit a written statement Involuntarily and under duress to the effect 
that she would or would not submit to the involuntary transfer, which
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had been the subject of the earlier grievance. Furthermore, on January 13, 
1976 Donald Klaassen, Ms. Gerules* union representative, grieved reprisal 
and retaliation against Gerules for filing a grievance concerning the 
cancellation of her scheduled in-service training for Auditors, and the 
heavy pressure to which she was subjected to force her "to accept an 
involuntary transfer or demotion, or both." Accordingly, both grievances, 
filed some two weeks in advance of the pre-complaint charge letter, 
which was dated January 27, 1976, contain the essential ingredients of 
the Section 19(a)(1) unfair labor practice complaint.
Thus this issue was raised under a grievance procedure prior to its 
being filed as an unfair labor practice charge and Section 19(d) of the 
Order prevents my giving it further consideration.
I am, therefore, dismissing this portion of the complaint. The charge 
of violation of Section 19(a)(6), mentioned above, will be processed 
separately.
Pursuant to Section 203.8(c) of the Rules and Regulations of the Assistant 
Secretary, you may appeal the dismissal portion of this action by filing 
a request for review with the Assistant Secretary and serving a copy 
upon this office and the Respondent. A statement of service should 
accompany the request for review.
Such request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, Attention: Office of Federal 
Labor-Management Relations, U. S. Department of Labor', 200 Constitution 
Avenue, N. W., Washington, D. C. 20216 not later than the close of 
business November 23, 1976.
Sincerely,

Q,\JLLEĴ  jf. KEOUGH 
Regional Administrator for 
Labor-Management Services

cc: Bernard E. DeLury
Assistant Secretary for Labor- 

Management Relations 
Attn: Office of Federal Labor- 

Management Relations 
U. S. Department of Labor 
200 Constitution Avenue, N. W. 
Washington, D. C. 20216

Herbert P. Krehbiel, Area Administrator 
Labor-Management Services Administration 
U. S. Department of Labor 
210 North 12th Boulevard 
St. Louis, Missouri

June 6, 1977

U.S. DEPARTMENT OF LABOR
O ff ic e  o f  t h e  A s s ist a n t  S e c r e t a r y

WASHINGTON

896

John W. Mulholland, Director 
Contract Negotiation Department 
American Federation of Government 
Employees, AFL-CIO 

1325 Massachusetts Ave., N.W. 
Washington, D.C. 20005

Dear Mr. Mulholland:

Re: Immigration and Naturalization Service 
U.S. Border Patrol 
Case No. 22-06842(CA)

I have considered carefully your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint in the above­
captioned case, which alleges a violations of Section 19(a)(1) and (6) of 
Execuitve Order 11491, as amended.

In agreement with the Regional Administrator, I find that further 
proceedings in this matter are unwarranted. Thus, in my view, the evidence 
does not establish that the Activity condoned the use of "speed loaders" 
or that its January 23, 1976, memorandum was inconsistent with the Activity's 
past policy on the subject. In this regard, see Section 203.6(e) of the 
Assistant Secretary's Regulations which provides that, "The complainant 
shall bear the burden of proof at all stages of the proceeding regarding 
matters alleged in its complaint ..."

Accordingly, and as, in my view, the investigation conducted by the 
Area Office in this matter was proper and sufficient, your request for re­
view seeking reversal of the Regional Administrator's. dismissal of the 
complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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Labor M an ag em em  SiiRvit;;s A d m in is tr a t io n  

REGIONAL OrnCL 5̂35 MARKET S T R E r t R O O M  11120 
PHILADELPHIA, I'ENNSYLVANIA 19104

U s. DEPARTMENr OF LABOR

November 16, 1976

215-596-1134

Mr. Janies P. Jones 
Contract Specialist 
American Federation of 

Government Employees 
1325 Massachusetts Ave., N.W. 
Washington, D.C. 20005 
(Certified Mail No. 659412)

Dear Mr. Jones;

Re: Immigration and Naturalization 
Service, AFGE 
Case No. 22-6842(CA)

The aboye-captioned case alleging a violation of Executive Order 
11491, as amended, has been investigated and considere^d carefully. It 
doew not appear that further proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established.

In your complaint you allege that the use of "speed loaders" by 
agents was an accepted practice throughout the Border Patrol. On 
January 23, 1976, the Activity issued a memorandum prohibiting the use 
of "speed loaders". You allege that this memorandum constituted a uni­
lateral change in the terms and conditions of employment and that the 
Activity violated Sections 19(a)(1) and (6) of the Order when it failed 
to negotiate with the Exclusive Representative before making this change.

An independent investigation was conducted by the Labor-Management 
Services Administration. Border Patrol agents in various sectors through­
out the country were interviewed and signed statements concerning the use 
of "speed loaders" were obtained. The evidence that was gathered in the 
investigation does not support your allegations that the use of "speed 
loaders" was an accepted work practice in various Border Patrol sectors 
or that the Activity approved of the usage. To the contrary, the inves­
tigation revealed t-iat Respondent's long standing policy has been a 
prohibition against the use of speed loaders by Border Patrol Agents, 
which has been observed.

I am, therefore, dismissing your complaint in its entirety.

Pursuant to Section 203.8(c), you may appeal this section by filing 
a request for review with the Assistant Secretary for Labor-Management 
Relations, U.S. Department of Labor, Washington, D.C. 20216. A copy of 
the request for review must be served on the undersigned Regional Admin­
istrator as well as the Activity and any other party.

The request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must be received by the Assistant 
Secretary not later than the close of business December 1, 1976.

Sincerely,

Kenneth L. Evans 
Regional Administrator

for Labor-Management Services 
Philadelphia Region

cc: Mr. Dennis Ekberg
Labor Management Relations Specialist 
425 I Street, N.W., Room 7027-B 
Immigration and Naturalization Service 
Washington, D.C. 20536 
(Certified Mail No. 659413)

bcc: OFLMR
John Gribbon, CSC 
WAO
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6-6-77

Mr. James E, I<yonfl 
Director of Public Eiaployee 
Affairs and Legislation 

International Federation of Professional 
and Technical Engineers 

1126 l6th Street, N. W,, Suite 200 
Washington, B, C. 20036

897

Re: Marshall Space FUght Center 
Huntsville, Alabeuna 
Case No, 0̂-7*+7U(GA)

Dear Mr, I^ons:

I have considered carefully your request for review seeking 
reversal of the Regional Administrator’s Report and Findings on 
Grievabilitv in the above-named case. — ------------ ----

The record reflects that arbitration was not invoked prior 
to the filing of the instant application as is normally required 
^ e r  the Assistant Secretary's procedaires. See Report On A

No. 6l, However, in the instant case, it was noted partic­
ularly that the management representative who. rejected the 
grievance at the final step of the grievance procedure is the 
same individual who would answer a request for arbitration, and 
that he advised the Applicant at that point that its rights 
were with the Assistant Secretary. Under these special circumstances, 
I find that to require the invocation of arbitration would have 
been to require a futile act.

In regard to whether the subject grievance is grievable or 
arbitrable under the parties' negotiated agreement, in my view 
relevant questions of fact and the intent of the parties exist 
which can be best resolved by taking of record tesLtimony.

Accordingly, your request for review, seeking reversal of 
the Regional Administrator's determination in the instant case, 
is granted and the case is hereby remanded to the Regional 
Administrator, who is directed, absent settlement, to issue a 
notice of hearing.

Sincerely,

Attachment
Francis X, Burldiardt 

Assistant Secretary of Labor

UtllTED STATES DEPARTMENT OP LA30H

BEFX)RE THE ASSISTAMT SECRETARY PO?. LA30R-K*JJAGEt42MT RELATIONS

MARSHALL SPACE FLIGHT CENTER 
MARSHALL SPACE FLIGHT CENTER, ALABA!*L\

Activity
and

MARSHALL ENGINEERS AND SCIENTISTS 
ASSOCIATION 
LOCAL 27, IFPTE

Case Ho. i*D-7li7U(GA)

REPORT AND FINDINGS 
ONCTTCTA^ILTTY

Upon an ABplication for Decision on Grievability or Arl)itral)ility duly filed under 
Section 2o| of the Regulations of the Assistant Secretary, an investigation of the 
matter has 'basn conducted by the Regional Administrator.
Under all of the circumstances, including the positions of the parties and the facts 
revealed by the investigation, I find and conclude as follows:
An Application was filed on July 22, 19761 by the Ifershall Engineers and Scientists 
Association, Local 27, International Federation of Professional and Technical Engineers, 
AFL-CIO, hereinafter referred to as the Applicant,
The Applicant is the exclusive representative of approximately 1,79® professional em­
ployees of the George C. Marshall Space Fligjit Center, hereinafter referred to as the 
Activity.
The Applicant and the Activity are parties to a bargaining agreement effective February - 
5, 197li, for a duration of tvro years, with an annual renewal clause thereafter. Article 
11 of the agreement contains a grievance procedure. Section 11.05 of that A t tide pro­
vides a procedure for the resolution c? grievances initiated by the union or the em­
ployer. The employer or union may initiate a grievance by informing the other in 
writing of the incident giving rise to the grievance and the corrective action sought.
A meeting is held within ten days, and if there is no resolution within fifteen days, 
the parties may use the arbitration procedxires vrhich are set out in Acticlo 12.
On May 28, 1976, the Applicant filed a union-initiated grievance alleginĝ  that the 
Activity violated Article 3 entitled PROVISIONS OP LAW AND HEGQLATIONS; Article 6,
RIGHTS AND RESPONSIBILITIES OP Ef-IPLOYEES; Article 23 dealing with PROr̂ OTIONS AMD 
ASSIGNIffiDiTS; Article 25 entitled DETAILS; and Article 28 entitled REDUCTION IN FORCE.
The grievance concerns the manner in v;hich the Activity filled tv;o vacancies. Deputy 
Director of -bhe,Systems Dynamics Laboratory, Announcement No. 76-35» and Chief Manager 
in the Engineering Î anagement Office in the Shuttle Projects Office, Announcc.-nent 
No. 76-36- The positions are supervisory and were filled on May 12 and Hay 20, 1976, 
respectively, by James M, Sisson and Harold Ledford. Prior to promotion to these posi­
tions Sisson and Ledford were management officials.
The grievance charged that the Activity violated the agreement by its actions in con­
nection with filling the positions in Announcements 76-35 and 76-36, including pre­
selection, failure to give special consideration to repromotion eligibles, improper 
promotion p=r.el sembership, improper ranking procedure, and failure to send ropromotion 
eligibles no-ice of promotion announcement. The grievance seeks (1) cancellation of 
Sisson's and Ledford's promotions, (2) special consideration for ropromotion eligibles, 1/ 
(3) promotion of the best qualified repromotion eligible and (1*) compliance with Section 
28,07 which requires notification to repromotion eligibles.

A reproaotion eligible is an eiaployee who has been dovmgraded during a reduction in 
force or reclassification action.
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On June 8, 1976, the Activity rejected the grievance on the basis that both positions 
in Announcements 7^35 and J6-36 are management positions and are therefore outside the 
bargaining unit. %J

Applicant states it filed a prior grievance on a promotion action involving: a super- 
vifiory position which was accepted by the Activity and went to arbitration. It states 
that on February 20, 1976, a grievance was filed that was similar in all respects to 
the instant grievance. According to the Applicant, the Activity did not raise a 
grievability issue in that grievance. It is Applicant's contention that the Activity’s 
position in the instant grievance is inconsistent with that taken in the February, 1976, 
grievance.
The Activity states that its acceptance and pirocessing of the February, 1976, grievance 
vas an administrative oversight. According to the Activity it was not learned thaj; 
the earlier grievance concerned a supervisory position until it had been accepted and 
processing was well underway. The Activity argues that acceptance of one ̂ ievance does 
not establish a precedent for processing of other grievances.
Section 23.01 states the purpose of Article 23, PROMOTION AND ASSIGNMENTS;

The purpose of this pic... is to assure selection from among the best 
qualifies persons available to fill vacancies on the basis of merit, 
fitness, and qualifications and without regard to race, color, reli­
gion, national origin, marital status, sex, age, physical handicap, 
union affiliation, personal favoritism or political affiliations.
The merit promotion plan does not guarantee promotion but rather is 
intended to assvire that all qualified employees receive fair and 
equitable consideration for promotional opportunities.

The unit represented by Applicant m d  which is set out in Article 2 of the agreement con- 
Bists of;

All professional engineers and scientists (NASA Classification Code 
Series 200 and 7OO) enrployed by 14arshs0.1 Space Flight Center and 
excluding all management officials, non-professional employees, 
all other pjjofessional employees, employees engafjed in Federal 
personnel work in other than a purely clerical capacity and super­
visors and guards as defined in Executive Order 11U91« as amended.

Section 23.11 acknowledges the exclusion of supervisory positions from the bargaining 
unit. It states:

It is recognized by the parties that supervisory positions are out­
side the bargaining unit; however, if bargaining unit en̂ jloyees 
apply for a supervisory position, Section 23.10 above will be follov/ed.

Section 23.10 reads:
3>:;ring the period from announcement of a x>osition to final selection, 
the UNION President will be provided upon request with;

a. The position and its location
b. The name of the selecting official
c. The number and names of qualified applicants 
d'. The wei£^ted evaluation criteria
e. The number of highly qualified applicants

2/ Applicant did not request arbitration prior to filing the Application. However, I 
have treated the Activity's June 8 letter as a final rejection within the laKiinine 
of Section 205.2(b) of the regulations in light of the Activity's advising Applicant 
that if it disagreed with its rejection of the grievance. Applicant had available 
to it the procedures in 13(d) of the Order.

After final selection, the UircON President will be provided, upon 
request, with the names of the hi^ly qualified top 10, the name 
of the selectee, and the names of the panel members.

The agreement thus provides that the Activity upon request will provide the exclusive 
representative with certain information concerning the filling of vacancies outside the 
imit. I do not read the entire Section 23 to apply to the filling of vacancies in 
supervisory positions or to any other positions outside the bargaining unit.
Vlth respect to Articles 25 and 28, Applicant contends the Activity violated Sections 
25.01 and 25.08 of Article 25 by detailing Ledford to a position in the Shuttle Projects 
Office prior to the annoxzncement of the vacancy therein. The Applicant feels that such 
a detail gave Ledford an unfair advantage over other applicants when a management posi­
tion in that office became available.
Section 25.01 states the purpose of Article 25:

A detail is the temporary assignment of an en̂ iloyee to a different 
position for a specified period, with the employee returning to his 
regular duties at the end of the detail. The EMPLOYER may detail 
employees vhere such action will relieve a teinporaiy shortage of 
perscanel, will reduce an exceptional volme of work, or will enc’.jle 
more effective administration by permitting necessary flexibility in 
assigning the work force. All details will be made in conformi-ty 
with appropriate law and regulations set forth in the Federal Person­
nel Manual.

Section 25.08 states:
The E>IPL0YER will control the duration of details and assure that 
the details do not compromise the open-competitive principle of the 
merit system or the principles of job evaluation.

Within the context of Article 25 "detail" means a detail of a bargaining unit employee 
or a detail -so a position within the unit. The detail at issue in the grievance ira.s 
a detail of a management official from one management position to another. It was 
not, therefore, subject to the provisions of Article 25* Consequently, the matter 
grieved is not subject to Article 25 of the agreement.
Sections 28.06 and 28.07 of Article 28, HE3XJCTI0H IN FORCE, state that;

Section 28.06. Demotions resulting from positions being downgraded 
other than by correction of a classification error or from a change 
in classification standards will be accomplished in accordance with 
reduction-in-force procedures. An enqjloyee demoted in NASA without 
personal cause is entitled to special consideration for reprosiotio-a 
to any vacancy for which he is qualified and in the area of consid­
eration at his former grade (or any intervening grade) before any 
attecpt is made to fill the position by other means. Lists of em­
ployees demoted during reduction in force will be established by 
the E’IPLOYER to avoid overlooking them when promotion opportunities 
occiu:.
Section 28,07. Eaployees eligible for reproraotion will be given 
special consideration for promotion vacanc ic3  prior to announce­
ment cf such vewancics under the Merit Promotion Plan, A file of 
reprorotion consideration memoranda will be maintained in the Labor 
Relations Office for UNION reference. In the event the vacancy i s  

subsequently announced, repromotion eligibles will be notified by 
a copy of such announcement.

Applicant contends that repromotion eligibles were not given special consideration as 
required by Sections 28.06 and 28.07, and that Announcements 76-35 and 76-36 were not 
Bent to repromotion eligibles as required by 28.0?.
I do not interpre;t the cited sections of Article 28 to include provisions for special 
consideration for reproraotion eligibles for vacancies outside the bargaining unit.
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Therefore Article 28 would not apply to the filling of vaconcios for Bupervlaor-y positions. 
Inasmuch as the vacancies filled by Sisaon and Ledford are supervisory, the raqulreaer.t 
to accord special consideration in Article 28 is not applicable to those positions.
In addition to tho alleged violations of Articles 23, 25, and 28, the grievimoe cited 
violations of Articles 3 and 6. Appliccnt states that the allegation concerning Article 
6 "has since been detenained inappropriate." Therefore, I have not considered the ap- 
pUcabili-ty of Article 6 to the grievance.
ArUcle 3, PROVISIONS OP LAV AND RBGDLATIONS, states:

Section 3.01, In the admnistration of all matters covered by the 
igreeoent, officials and employees are governed by existing or 
future la\vs and the regulations of appropriate authorities, in- 
oludiz:g policies set forth in the I\ederal Personnel Manual; by 
published ITASA and MSPC policies and regulations in existence at 
tho tiae the Agreement was approved; and by subsequently published 
agency policies and regulations inquired by law or by the regu­
lations of appropriate authorities; subject to the provisions of 
Articles 8 end i*6 of this Agreement.

Applicant contends that the Activity is required by the agreement to abide by existing 
and future lavs ar»d regulations, including the Federal Personnel Ifenual and NASA policies 
and regulations.
Article 3 is a restatement of Section 12(a) of the Order. This section recognizes the 
existextce of laws, policies, and regulations which are applicable to employees and of- 
fioials. I do not read Article 3 to i>erniit an alleged violation of the Federal Person­
nel Manual (PEM) or NASA jmlicies and regulations to be grievable under the negotiated 
grievance procedure. Therefore, I conclude that an allegation that the Activity violated 
the or NA^ policies and regulatioxis is not subject to Article 3 of the agreement.
VIth respect to Applicant's contention that the Activity processed a similar grievance, 
it nay be inccssistency on the part of the Activity to have rejected the instant grievance. 
However, in. ny view the Activity is not bound to accept a. grievance solely because of hav­
ing accepted a prior grievance on the same issue. Therefore, Applicant's argument is 
rejected.
Under all of the circumstances I conclude that the matters grieved are not subjcct to 
any of the Articles cited hy the Applicant in its grievance. Therefore, I find that 
the Applicant's grievance of May 28, 1976, is not on a matter subject to the grievance 
procedure in the existing agreement.
Pursuant to Section 205.6(b) of tha Regulations of the Assistant Secretaryt an aggrieved 
party may obtain a review of this finding by filing a request for review with tlie Assis­
tant Secretary with a copy \xpon this office and each of the parties to the proceeding 
and a statement of service filed with the request for review.
Such recusst jrxat contain a cor̂ lete statement setting forth the facts and reasons t^on 
>diich it is based and must be received by the Assistant Secretary for Labor-Ilanâ cement 
Helatior.3, Attention: Office of Federal Labor-Management Relations", ~lf. S. Dapartment 
of Labor, Washington, D. C. 20216, not later than close of business October 21, 1976.

LABOR-MANAGHffiNT SERVICES AHmHSTRATION

898
Labor Relations Advisor 
Labor Disputes and Appeals Section 
U. S, Departme.'it of the Navy 
Office of Civilian Ĵ anpô êr Management 
Wasliington, D, C, 2C390

Re: U. S. Department of the Navy 
Itorfolk Naval Shipyard 
Portsoouth, Virginia 
Case No. 22^7kOX(AP)

Dear Sir;

I have considered carefully youi’ request for review seeking 
reve;rGal of the Regional Adciinistrator’s Report and Findinga on 
Application for Decision on Grievability or Arbitrability in the 
above-named case.

In afpreesient with the Regional Administrator, and based on 
hlE reasoning, I find that the instant grievance filed by manâ jetoent 
is not erievublc or arbitrable under the parties* negotiated 
agreement since the grievance was untimely filed.

Accordinrrly, your request for revievf, seeking reversal of 
the Regional Adnlnietrator’s Report and Findlnf̂ s, is denied.

Sincerely,

Fi^cis X. Burkhardt 
Assistant Secretary of Labor

Attachment

Iteited: Octjber 6. 1976
LEM R. BRITCES 
Regional Administrator

Attachment:
UfiSA 1139, Service Sheet

813



U.S. DEPARTMENT 'iF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

22-740KAP)
P-.ge 2

r.S. DEPARTMENT OF THE NAVY, NORFOLK 
NAVAL SHIPYARD, PORTSMOUTH, VIRGINIA

Respondent

and

TIDEWATER VIRGINIA FEDERAL EMPLOYEES METAL 
TRADES COUNCIL, (AFL-CIO), PORTSMOUTH, VIRGINIA

Case No. 22-7401(AP)

Applicant

REPORT AND FINDINGS 
ON

APPLICATION FOR DECISION ON 
GRIEVABILITY OR ARBITRABILITY

Upon an application for decision on grievability or arbitrability having 
teen filed in accordance with Section 205.4 of the Rules and Regulations of 
the Assistant Secretary, the undersigned has completed his investigation and 
iinds as follows:

On June 11, 1976, the respondent filed a grievance with the applicant 
pursuant to the parties' negotiated grievance procedure, alleging that the 
applicant violated Article 31, Section 4 of the negotiated agreement by with­
holding material facts relevant to a disciplinary action investigation and a 
grievance. A final decision by the applicant rejecting the respondent’s June 11, 
1976 grievance was issued July 30, 1976. On August 3, 1976, the respondent 
notified the applicant that it (the respondent) was invoking arbitration pursuant 
LO the negotiated agreement. The instant application was filed August 9, 1976.

The sole unresolved question before the Assistant Secretary in this matter 
is whether the respondent's June 11, 1976 grievance was timely filed in accordance 
with Article 33, Section 5 of the parties’ negotiated agreement, which states:

"To be timely, a grievance must be initiated within 
15 calendar days of the incident or knowledge of the 
incident giving rise to the grievance."

There is agreement between the parties that respondent first became 
aware on March 1, 1976 of the material facts allegedly concealed by the 
applicant. These facts were the names and testimony of witnesses on behalf 
of bargaining unit employee Tony Balknight with regard to a disciplinary 
pre-action investigation of Balknight and a subsequent grievance filed by 
Balknight over disciplinary action taken against him. Balknight had been 
represented by the applicant in both the pre-action and grievance proceedings.

The respondent's position is that it was first informed by Balknight on 
May 5, 1976 that he had been advised by the applicant's Chief Steward, Jesse 
Byrum, to withhold the facts concerning the witnesses. Furthermore, the 
rvispondent states that not until on or about May 13, 1976 did it confirm this 
information with Byrum himself. The applicant, on the other hand, states in 
its application that at a meeting held April 15, 1976, Byrum advised Ms.
Lorraine G. Ratto, Head of the Employee Relations Division of the respondent, 
t at he had withheld the names of the two witnesses. Neither party has provided 
documentary evidence in support of its position.

I am not persuaded by the respondent’s argument that under Sections 205.1(b) 
and 205.2(b) of the Assistant Secretary's Rules and Regulations the applicant 
j ked status to file the instant application because only a grieving party may 
file an application for decision on grievability or arbitrability. In my view, 
ir. is the intent of the Rules and Regulations to allow either party in a grievance 
proceeding to file an application pursuant to Section 205.2. Moreover, I find 
no merit in the respondent's argument that the timeliness question herein should 
be referred to the parties' contractual grievance and arbitration machinery for 
resolution. On the contrary, the Order requires a decision by the Assistant 
Secretary in this matter. V

If one accepts the respondent's statement that it had no certain knowledge 
until on or about May 13, 1976, as to the applicant's alleged concealment of facts, 
the respondent's grievance of June 11, 1976 was nevertheless filed more than 15 
days after knowledge of the incident giving rise to the grievance. Thus, it is 
clear that the grievance was untimely filed under the terms of the negotiated 
agreement.

In view of the above, I find that the respondent'?? grievance filed June 11, 
1976 is not on a matter subject to the negotiated grievance procedure and is not 
arbitrable under the parties' negotiated agreement.

y  Department of the Navy, Naval Ammunition Depot, Crane Indiana and Local
1415, American Federation of Government Employees, AFL-CIO, FLRC No. 74A-19, 
Report No. 63.
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Pursuant to Section 205.6(b) of the Rules and Regulations of the 
Assistant Secretary, either party may request a review of this Report 
and Findings by filing a request for review with the Assistant Secretary 
for Labor-Management Relations, Attn: Office of Federal Labor-Management 
xelations, U.S. Department of Labor, Washington,D.C, 20216, A copy of the 
request for review must be served on the undersigned, as well as on the 
^ther party. A statement oi service should accompany the request for review. 
The request must contain a complete statement setting forth .the facts and 
reasons upon which it is based and must be received by the Assistant Secretary 
not later than close of business December 8, 1976.

Dated: November 23, 1976
Kenneth L. Evans, Regional Administrator 

for Labor-Management Services
Philadelphia Region

Attachment: Service Sheet

Eklward C. Precldent
Araericari Federation of C:>verziRient 
Eniployees, Local 907> AFL-CIO 

?. 0. Box 1079 
War.'ier Roblias Air Force Base 
Warner fioblna, Georgia 31093

Re: Warner Robins Air Logistics Center 
V/arner Tlohlns Air Force Base, Ca. 
Case Uo, liCV75̂ 6(CA)

Dear >5r. Maddox;

I have considered carefully your request for review secitinc 
reversal of the Hcgiorial AOmiriictrator's diisadcsal of the conplalnt 
in the abovc-naiaed case.

In agreement with the Regional Aclninictrator, and based on 
hi2 x'eacoiiins, I find that there is insufficient evidence to 
establieh a reasonable basis for the coaplaint.

Accordinsly, your request for review, neeHing reversal of 
the Regional Mciinisti’ator’s dismissal of the complalat, is denied.

Sincerely,

Francis X. Burkhardt 
Aseistant Secretary o.f Labor

Attachac-nt
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U. s. DEPARTMENT OF LABOR 
Labor-Management Services Administration 

1371 P e a c h t r e e  STRttr, N. E. —  R o o m  300

'Case No. J|0-7?1+6(CA) - 2 -

A i lanta, Geurcia 30309November 11, 197^

Mr. Edward C. Maddox, President 
American Federation of Government 
Efaroloyees, Local 987, AITr-CIO 
Post Office Box 10?9 
Warner Hobins, Georgia 31093

Re: Warner Robins Air Logistics Center
Robins Air Force Base, Georgia —  Case No. U0-75U6(CA)

Bear Mr. Maddox:

The above captioned case alleging violation of Section 19(a)(l)> (2) 
and (6) of Executive Order 1lU91> as amended, has been investigate 
and considered carefully.

It does not appear that ftother proceedings are v/arranted inasmuch as 
a reasonable basis for the coniplaint has not been established.

You allege that on May 28 and June 1,1*. and 9> 197̂ , Mr. James Gibbs, 
Executive Vice President of the Local, was denied ”a reasonable amount 
of official time” to perform representational duties.

It is alleged that the denial represented a unilateral implementation 
of policy and was intended to discourage membership and participation 
in the labor organization as guaranteed under Section 1 of the Order, 
thereby resulting in 19(a)(1), (2) and (6) violations of the Order.

The Respondent denies that it has violated 19(a)(l), (2) and (6) of 
the Order and tirges dismissal of the complaint on various grounds.

One of the Respondent’s arguments for dismissal is based on 19(d) of 
the Order. Respondent does so because Conqplainant on June 21, 1976, 
filed a grievance pursuant to the negotiated grievance procedure. 
Respondent argues that the issue raised in the grievance is the same 
issue that is raised in the conqplaint.

The grievance charges that Respondent violated the negotiated agree- 
ment and an Air Force Regulation because Respondent was not "allowing 
en^loyees or their representatives any official time to prepare a 
grievance." The con5)laint alleges, in substance, that by inqplementing

a policy restricting the use of official time by Gibbs on four separate 
dates, both Gibbs and other employees were adversely affected in the 
exercise of their ri^ts assured by Section 1 of the Order.

Section 19(d) provides, in relevant part:

Issues which can be raised under a. grievance 
procediire may, in the discretion of the ag^ 
grieved party, be raised \mder that procedure 
or the con5>laint procedure under this section, 
but not under both procedures.

I find there is a distinction between the issue raised in the gcievaoce 
and the issue raised in the complaint. The grievance deals with esq[>loyees 
and their representatives with respect to official time to prepare a 
grievance. The conqplaint focuses on the E?cecutive Vice President having 
been denied official time to carry out representational duties as Executive 
Vice President. Accordingly, as th^ issues are not the same, dismissal 
on the grounds of 19(d) is not warranted.

I also reject Respondent's argument that the complaint lacks ^ecificity. 
While it is true that the complaint itself did not state what the previous 
policy was, how it operated, when it existed and other details, this 
deficiency has not imposed upon the Respondent burden which hinders the 
Respondent in its ability to respond to the complaint. Re^ondent has 
not shown that it was denied due process. Indeed, Re^ondent is well 
aware of v/hat the policy concerning official time for the Executive Vice 
President may have been. Accordingly, dismissal of the complaint is not 
warranted on the grounds that the conqplaint lacks specificity.

Respondent also raises as a defense Report No. U9* 5Ihat Report issued 
February 15, 1972, by the Assistant Secretary provides:

It was concluded that where a conqplaint alleges 
as an unfair labor practice, a disagreement over 
the interpretation of an existing collective bar^ 
gaining agreement which proves a procedure for 
resolving the disagreement, the Assistant Secre­
tary will not consider the problem in the context 
of an unfair labor practice but will leave the 
parties to their remedies under their collective 
bargaining agreement.

Investigation discloses that the current labor agreement executed April 
22, 1976, was effective from the date of approval, i.e.. May 2U, 1976. 
Negotiations for that agreement commenced in the fall of 1975; it replaced
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M  ^eement. Thp expired agreement included a provision which provided 
that a steward would be allowed a reasonable amount of time to carry out 
his stev/ard duties. In negotiating the current agreement, the parties 
were unable to agree on the question of official tune for stewards, I'
The parties agreed that an impasse v/as reached. Accordingly, the matter 
was referred to the Federal Service Impasses Panel (PSIP). ARTICLE 8, 
Section e of the current agreement reads as follows:

IMPASSE (Amount of Official Time Allowed Union 
Stewards)

Re^ondent also urges dismissal on the grounds that the complaint shoxad 
not be considered in the context of an unfair labor practice but rather 
within the context of the negotiated grievance procedure.
I find that Report No. J|9 is not dispositive, that the issue raised in 
the complain'c^ is not covered in the current labor agreement. This is 
so in the lig^t of mutual agreement that there is no provision in the 
labor agreement covering official time for union stewards. But beyond 
that, there is no contractual provision covering official time for union 
officers. Respondent contends that Gibbs, the Ebcecutive Vice President 
has not been designated as chief steward or as steward. This is not dis­
puted. In any case, whether Gibbs is a chief steward, steward or an 
officer, the current contract is silent on official time allowed for 
stewards ̂  union officers. Therefore, dismissal is not warranted on 
the basis of Repoart No. 1̂ 9.

At negotiation meetings that were held prior to the execution and approval 
of the ciurrent agreement, the parties discussed not only official time 
but who would be given time for representational purposes. At the meeting 
held on October 30, 1975, after an exchange of proposals and counter pro­
posals, the union agreed that the Vice President, as such, would not pei^ 
form representational duties. Moreover, ARTICLE 8, Section c provides, in 
part;

\Jhere a steward has been designated and is avail­
able, upper level stewards or union officers will 
not be used in place of lower level stev;ards.
(emphasis supplied)

J[/ Notices of Hearing in Case No. 1|0-751^(CA) and Case No. ItO-7585(CA) were 
issued on October 21, 197^, and October 26, 1976, respectively. The 
cases v/ere consolidated on October 26, 1976* The Respondent and Com­
plainant in each of those cases is the same as in the subject case.
The fundamental issue in those cases involves the Respondent’s imple­
mentation of the policy governing and restricting official time for 
stev/ards to perform authorized representational functions.

The contractual provision appears to be a restatement of what both parties 
had agreed upon during contract negot vjitions. The Complainant, haviiig agreed 
that the Executive Vice President would not perform representational duties, 
the Respondent's subsequent restriction of official time for Gibbs does 
not constitute a unilateral change in personnel policies and practices in 
derogation of the exclusive representative.

Having so foxind, there is no basis for concluding that Respondent has dis­
couraged Gibbs or any unit en5>loyee in the exercise of his rights assured 
by the Order in violation of Section 19(a)(1) or (2).
For the foregoing reasons, I find that there is no basis for a 19(a)(6) 
complaint.

I am, therefore, dismissing the con5>laint in its entirety.

Pursuant to Section 203* 8(c) of the Regulations of the Assistant Secretary, 
you may appeal this action by filing a request for review with the Assis­
tant Secretaz^' and serving a copy upon this office and all other parties.
A statement of service should accompany the request for review.

Such request must contain a conqplete statement setting forth the facts 
end reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U. S. Department of Labor, 
Vasnmgton, D. C. 20216, not later than the close of business November 
26, 1976.
Sincerely,

T.'crvr TD •DTDTTY'TT’C ^LEM R. BRIDGES 
Regional Administrator 
Laboiv-Managenent Services Administration

Michael A. Deep
Attorney Advisor
Office of Staff Judge Advocate
Warner Robins Air Logistics Center/JA
Robins Air Force Base, Georgia 31098

Jearry M. Brasel 
Captain, USAF
Warner Robins Air Logistics Center 
Robins Air Force Base, Georgia 31098
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James R. Ko&a, Staff Coiirusel 
American Fedei-atloa of OovcmEjerxt 

Eiiployces, An*-CIO 
1325 Inassachuoctta Ave., Ii\ W. 
Waslilncton, D. C. 2C005

900

He: Deportnent of tho Air Torce 
Headquarters h7‘}0th Air Base 

Group (ADCOM)
TV̂ idall Air î’orcc Base, Florida 
Cane Ho* *i2-3566(CA)

Dear Mr. Hoca:

I have cDiiJsidered carefully your request for reviev, seeking 
reve:*3al of the Acting R^Glonal Adniaisti'ator’c dirmiaoal of 
certain porti:>ns of the complaint in the abovc-naced ease, vhlch 
alleges violatloasi of JSectlon 19 (a){l), (2) and (1*) of Executive 
Order llU‘,at as amended.

T)ie coro^aint involved six allegations. The Actinrj 7?«"ional 
Atlffiinlfltrator disriicsed the cosiplaint with recard to alle^^aLions 
nur^bered 1, 2, 3» and 6, but found that a reasonable basis cxietc 
with regard to allecatioiia nuri>ercd k and 5. In agreement with 
the Acting R<i-ional Adninistrator, and basrsi on his reasonius,
I find tlifit further procecdlass on allecationc 1, 2, 3 and 6 are 
unvarrarifced •

Accordiasly» the request ior reviev;, J?celtin5 reversal of 
the Actin" Eoi^ional Adnlnistrator'c dicriticsal 01 certain allc- 
cations in t-he cor'ip̂ aint, ic denied. Tlie caflo la renanded to 
the ivriyior̂ l Administrator for appropriate action with regai-d 
to ftll^sationu nuLTjbcrcd U and 5.

Slnccrcly,

Francis X. BurVi'.ardt 
Assistant Secretary of Labor

MtTxctsiient

U. s. DEPARTMENT OF LABOR 
L a b o r-Ma n a g e m e n t  Se r v ic e s  A d m in is t r a t io n

1371 PEAcimiEF. STREtT, N. E. — Room 30O

Ati-anta, Gkoxcia 30309November I6, I976

Mrs. Margaret Bock, President 
Local 32UO, American Federation 
of Government Employees, AFL-CIO 

922 Huntington Drive 
Panama City, Florida 32UOI
Re: Denartment of the Air Force

Headquarters U?56th Air Base Gr ' (ADCQM)
?^yndall Air Force Base, Florida 
Case Ho. U2-3566(CA)

Bear Mrs. Bock:
The above captioned case alleging a violation of Section 19 of E3cecu- 

tive Order 11i+91, as amended, has been investigated and considered 
carefully.
I have considered the complaint alleging the following allegations:

Allegation No. 1. On or about March 1976, Col. Churchill 
stated to you, **You better know what you're talking about or 
1*11 file one on you.”
Allegation No. 2 . On or about October 12, 1975* Mr* Costner 
told you that you would never work on another wage survey.
Allegation No. On or about January 11, 1976, you were 
terminated by the Respondent because of your activities on 
behalf of and your affiliation with the Conqplfdnant.
Allegation No. U. On or about January 11, 197^, Cecile (Sue) 
Brown was downgraded.
Allegation No. On or about January 11, 197^, Bill Simmons 
was downgraded.
Allegation No. 6. On or about November 9 , 1975> Ifyrtis Bolen 
was adversely affected in a reduction in force as a result of 
an error in the service computation date.

X intend to issue notice of hearing pursuant to Section 203*9 of the 
Regulations of the Assistant Secretary concerning Allegations 2| and 5* 
Notice of hearing will be issued unless there is a written settlement 
agreement which is approved by the undersigned. The proposed notice of 
hearing will be limited to Section 1 9 (a ) (1 )  and (2) of the Order.
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Case No. 1*2-3566(CA) - 2 - Case No. U2~3566(cA> - 3 -

It does not appeax, however, that there is a reasonable basis for coia- 
plaint on the remaining allegations, i.e. numbers 1, 2, 3 and 6.
With respect to Allegations 2 and 6, the preoomplaint charge was not 
timely filed. Section 203.2(a)(2) of the Regulations of the Assistant 
Secretary provide that the chsirge must be filed within six (6) months 
of the occurrence of the alleged unfair labor practice. As the charge, 
dated June 8, 197^> was filed more than six months after the occurrence 
of the alleged unfair labor practice, the complaint is clearly untimely 
filed with respect to the above noted allegations.

With respect to Allegation 1, investigation discloses that the remaik 
attributed to Colonel Churchill vas made while you were discussing a 
con5)laint with a management official. No employees were present at the 
time* Even if Colonel Churchill said that he would file a complaint 
against you, there is insaifficient evidence to draw an inference that 
the remark, made to you alone, was intended to discourage you from filing 
complaints or otherwise utilizing the Executive Order. Moreover, at the 
time the remark was made, you were no longer employed by the Respondent; 
therefore, there could have been no threat against *you as an employee, 
because of* Colonel Churchill * s conduct. Accordingly, in li^t of the 
above there is no basis for a coi^jlaint under Section 19(a)(1).

With respect to Allegation 3, investigation discloses that on December
29 > 1975> you filed an adverse action appeal under the provisions of 
Chapter 11, AFR 1*0-7 contesting a forthcoming reduction in force which 
would affect your employment. On January 28, -1976, a hearing was held 
before a hearing examiner. The hearing examiner considered the issue 
of anti-union discrimination in her report.

Section 19(d) of Executive Order 1ll|91» as amended, provides in relevant 
part:

Issues which can be raised under a grievance procedure may, 
in the discretion of the aggrieved paurty, be raised under 
that procedure or the complaint procedure under this section, 
but not under both -procedures, (emphasis supplied)

As the issue of discrimination because of your union activities was raised 
imder.the agency grievance procedure, it may not be raised under Section 
19 of the Order. Accordin^y, -Biere is no basis for a 19(a)(1), (2> and 
(il) cCTPplaint with respect to Allegation 3.
I am, therefore, dismissing the complaint with respect to Allegations 
1, 2, 3 and 6.

Pursuant to Section 203.8(c) of the Regulations of the Assistant Secre­
tary, you may appeal this action by filing a request for review with the 
Assistant Secretary and serving a copy upon this office and all other^ 
parties. A statement of service should accomp^ the request for i?eview.
Such request must contain a complete statement setting forth the f^ts 
and reasons upon which it is based and must be received by t ^  Assistant 
Secretary for LaboivManagement Relations, U. S. Department of Labor, 
Washingtonj D. C. 20216, not later than the close of business December 1,
1976.
Sincerely,

vrrT.T.TAM D . SSXSON
Acting Regional Administrator
Labor^I^anagenent Services Administration

cc: Mr. Gene Kelley
Personnel Specialist, CCPO 
Building 761
5^dall Force Base, Florida 32i*01

Fifth District, AFGE 
Vfest Clinton Building, Room U32 
2109 Clinton Avenue, West 
Bmtsville, Alabama 35805

Mir. Earl Ricketson 
AFGE National Representative 
Post Office Box 328 
Alma, Georgia 3^501
Mr. Edmund K. Brehl, Captain, USAF 
JAD
Headquarters TAG
Langley Air Force Base, Virginia 23665
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June 23, 1977

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t u b  A s s is t a n t  S e c r e t a r y

WASHINGTON

901

U. S. D E P A R TM E N T O F LAb OR 
B E F O R E  TH E A SS IST A N T  S E C R E T A R Y  F O R  LA BO R-M A N A G EM EN T  R E L A T IO N S  

N E W  Y O R K  R E G IO N A L  O F F IC E

Suite 3515 
1515 Broadway 

Rev York, Nev York IOO36

Mr. Herbert Cahn 
President, Local 476 
National Federation of Federal 
Employees 

P.O. Box 204
Little Silvar. New Jersey 07739

December IG, 197G In reply refer to Case Ko. 32-1i792(CA)

Re; U.S. Army Satellite
Communications Agency 

Fort Monmouth, New Jersey 
Case No. 32-4792(CA)

Dear Mr. Cahn;
I have considered carefully your request for review, seeking reversal 

of the Regional Administrator’s dismissal of the complaint in the above­
captioned case, which alleges a violation of Section 19(a)(1) (2) and (4) 
of Executive Order 11491, as amended.

In agreement with the Regional Administrator, I find that the evidence 
is insufficient to establish a reasonable basis for the instant complaint 
and that, consequently, further proceedings in this matter are unwarranted. 
Accordingly, your request for review, seeking reversal of the Regional 
Administrator’s dismissal of the complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

14r. Herbert Cahn, President 
Local kj6
National Federation of Federal Employees, Ind. 
P. 0. Box 20h
Little Silver, Nev Jersey 07739

Re: U. S. Ansy Satellite 
CoEniunications Agency, 
Fort l̂ onnouth. Hew Jersey

Dear Î r. Cahn:
The above-captioned case alleging a violation of Section 19 of Executive 
Order 111*91 > as aiaended, has been investicated and considered carefully.
It does not appear that f\irther proceedings are warranted inasmuch as a 
reasonable basis for the complaint has not been established.
Your conplaint alleges that the U. S. Army Satellite Conmiunications Agency 
has violated Sections 19(a)(1), (2), and (U) of the Order by nishandling 
the request of'Mr. Peter Kennedy to have a cost reduction suggestion 
reconsidered, and that, as a result, the image of union effectiveness has 
been harmed.
In response to the complaint, the Respondent has maintained that inasmuch 
as the handling of the suggestion since September 7, 1976, when the 
Complainant first became involved vith the Respondent in this matter, has 
been adequate, no harm has been done to the union's image.
Under the circumstances I find, based on the evidence you have furnished 
in support of your complaint, that the Respondent’s alleged delay in the 
processiiif, of Kcr. Kennedy’s suggestion cannot be vieved as violative of 
Section 19(«'i)(n). Thus, the Assistant Secretary concluded in Office of 
EeonoTsic Opportunity, Fepiion Chicafco, Illinois, A/SLMR No. 33^, that
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Mr. Hert-ert Cahn, President
Local kjS, KFFE Case Ko> 32>-hT92(CA)

vhere an agency improperly failed to apply the provisions of a grievance 
procedure established unilaterally 'by the agency, such » failure could not 
he said to interfere vith rights assured under the Order, and thereby he 
violative of Section 19(a)(1 ), particularly vhere no evidence of 
dincrininatory motivation or disparity of treatment hased on union nemher- 
ship considerations had heen presented. In Kennedy’s case, a request 
for reconsideration of a cost reduction suggestion vtls submitted in 
accordance vith advice from higher level agency authority. The delays 
alleged to have occurred in the processing of that recuest took place 
within the framevork of a procedure established by the Department of the 
Army. Further, no evidence vas presented to show that the delays or 
mishandling occurred in connection vith a bilaterally established procedure, 
or that the delays or mishandling that took place vere based on discriminatory 
motivation or disparity of treatment based on union membership considerations.
Vith respect to your ^legation of a violation of Section 19(a)(2) a.nd 
19(a)(U) of the Order, I note that you have submitted no evidence, aside 
from the citation of these Sections on the complaint form, that '\/ould 
support a finding that the Respondent engaged in violative conduct within 
the meeming of either of these Sections. Additionally, you have submitted 
no evidence that a pre-complaint charge vas filed vith the Respondent 
alleging a violation of either Section 19(a)(2) or 19(a)(H), as required 
by Section 203.2 of the Regulations of the Assistant Secretary.
I am, therefore, dismissing the complaint in its entirety.
Pursuant to Section 203.8(c) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review vith the Assistant 
Secretary and serving a copy upon this office and the Respondent, A 
statement of service should accompany the request for review.
Such request must contain a complete statement setting forth the facts and 
reasons upon vhich it is based and must be received by the Assistant Secretary 
for Labor-Msinagement Relations, ATT: Office of Federal Labor-Management 
Relations, U. S. Department of Labor, Washington, D. C. 2C2l6, not later 
than the close of business January 4, 1977.
Sincj'efely yours,

B . NAIH IOFF ' /
Regional Administrator 
Kev York Region
cc: Colonel Fred M. Khipp, Commander, USASATCOM Agency

Paul Coleman, Chief, Management-Employee Relations Branch

June 23, 1977

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t h e  A s s is t a n t  S e c r e t a r y

W ASHINGTON

902

Mr. Henry H. Robinson 
Assistant Counsel 
National Treasury Employees Union 
8301 Balcones Drive - Suite 315 
Austin, Texas 78759

Dear Mr. Robinson:

Re: Internal Revenue Service 
Oklahoma City District 
Case No. 63-7017(CA)

I have considered carefully your request for review seeking reversal 
of the Regional Administrator's dismissal of the complaint in the above­
captioned case, which alleges violations of Section 19(a)(1) and (6) of 
Executive Order 11491, as amended.

In agreement wiun uiie Regional Administrator, I find that the evidence 
is insufficient to establish a reasonable basis for the instant complaint 
and that consequently, further proceedings in this matter are unwarranted.

Accordingly, your request for review, seeking reversal of the Regional 
Administrator's dismissal of the instant complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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U. s. DEPARTMENT OF LABOR
LABOR MANAGEMENT SERVICES ADMINISTRATION

911 WALNUT STREET -  ROOM 2200

816-374-5131

January 5, 1977

O ffice of 
Tha Regional A dm inistrator

Kansas City. Missouri 64106

Mr. Henry H. Robinson 
Assistant Council 
National Treasury Employees Union 
8301 Balcones Drive 
Suite 315
Austin, Texas 78759

Dear Mr. Robinson:
Re: 63-7017(CA)

The above-captioned case alleging violations of Section 19(a)(1) and (6) 
of Executive Order 11491, as amended, has been investigated and considered 
carefully.
It does not appear that further proceedings are warranted in relation to 
your complaint in that you have failed to comply with provisions of 
Section 203.6(e) of the Regulations of the Assistant Secretary which 
require the Complainant to bear the burden of proof that a violation of 
the order may have occurred. The complaint alleges that Mr. Clyde 
Bickerstaff, District Director, Internal Revenue Service, Oklahoma City, 
Oklahoma decreed that NTEU representatives could interview employees 
only if the employees took anual leave or were otherwise in an off-duty 
status. It was alleged that the failure to allow employees to be interviewed 
on administrative time by union representatives, while at the same time 
granting administrative time to those same employees to provide information 
to management representatives, constitutes an interference with the 
NTEU's duty to effectively represent employees, constitutes discrimination 
against those employees who wish to assist or be represented by a labor 
organization, denies rights assured by the Executive Order, and blatantly 
conflicts with the collective bargaining agreement in effect between the 
NTEU and the Internal Revenue Service.

Decision in A/SmR No. 485, Department nf A.-. Fnrr.e. Bas6 Pro c g g ^ ^  ̂ 
.Office Vaadenberft ̂  Force^se. California. FLRC ’

I controlling, and points out that there is no inherent right
under the Order for the conduct of such activity as you undertook herein on official time. ^

It is my view that you have failed to allege any actions which constitute 
a violation of Executive Order 11491, as amended.
I am, therefore, dismissing your complaint in its entirety.
Pursuant to Section 203.8(c) of the Regualtions of the Assistant Secretary 
you may appeal this action by filing a request for review with the . 
Assistant Secretary and serving a copy upon this office and the Respondent. 
A statement of service should accompany the request for review. Such 
request must contain a complete statement setting forth the facts and 
reasons upon which it is based and must be received by the Assistant 
Secretary for Labor-Management Relations, U.S. Department of Labor,
200 Constitution Avenue, N.W., Washington, D.C. 20216, not later than 
the close of business January 20, 1977.

CULLEN P. KEOUGH 
Regional Administrator

for Labor-Management Services

Although the Internal Revenue Service does not deny its refusal to allow 
the union to interview witnesses on government time in preparation for a 
grievance arbitration hearing, I do not find anything in this denial 
which could be deemed violative of the Order. In this regard you have 
failed to show that these witnesses would have been unavailable otherwise, 
you have failed to demonstrate how this might blatantly violate the 
Multi-District- Agreement, you have failed to show that the denial constituted 
a change in working conditions or that any other effect was produced by 
the denial which might have violated the Order. The decision of the 
Federal Labor Relations Council on appeal from the Assistant Secretary’s
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O f f ic b  o f  t h e  A s s is t a n t  S e c r e t a r y  

W ASHINC '.TUN

U.S. DEPARTMENI OF LABOR Mey 13. 1977

June 24, 1977 903

George H. Jacobs 
P. 0. Box 667
San Mateo, California 94401

Re: AFGE. Local 2723 and 
George H. Jacobs 
Case No. 70-5689(CO)

Dear Mr. Jacobs:

This is in connection with your reque.st for review, seeking reversal 
of the Regional Administrator’s dismissal of the complaint in the 
above-named case, alleging violations of Section 19(a)(1), (2), and (6) 
of Executive Order 11491, as amended.

I find that your request for review is procedurally defective since 
it vas filed untimely. Thus, the Regional Administrator issued 
his decision in the instant case on May 13, 1977. As you were advised 
therein, a request for review of that decision had to be received by the 
Assistant Secretary not later than the close of business on May 31, 1977. 
Your request for review mailed on Hay 29, 1977, was not received by the 
Assistant Secretary until after the date it was due.

Accordingly, since your request for review was filed untimely the 
merits of the subject case have not been considered, and your request 
for review, seeking reversal of the Regional Administrator's dismissal 
of the complaint, is denied.

Sincerely,

Mr, George H. Jacobs
P. 0. Box 667
Snn Mnteo, California
I>ear Mr, Jacobs:

94401

Re: AFGE Local 2723 and 
George U. Jacobs 
Case No. 70-3689(00)

The above-captioned case alleging violation of Section 19(b) of 
Executive Order 11491. at amended, baa been carefully cooaidered.
It does not appear that further proceedinga are warranted Inatamch 
re your complaint is procedurally deficient.

Tlie Regulations of the Assistant Secretary for Labor-Hanagement 
Relations provide thut a charge in writing alleging the unfair 
labor practice must be filed with the party or parties against 
whom tlie charge is directed and that, when filing a cornplalnt. the 
cotoplalnant shall submit supporting documents, including the pre­
complaint charge, to the Area Administrator,

Your complaint was not accompanied with a copy of the pre-complaint 
charge. In several telephone conversations with the San Francisco 
Area Office and by letter dated March 14. 1977. you were requested 
to submit copies of the pre-complaint charge in order for your com­
plaint to be duly processed. However, none of the material you 
submitted included a copy of the charge. Thus, there is no evi­
dence that a charge was ever filed in this case as required by Reg­
ulations,

I am. therefore, dismissing the complaint.

Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing n request for re­
view with the Assistant SecretiTi^ andi servltig  ̂copy upon this 
office and the Respondent, A stabeiUnt of service should accompany 
the request for review.

Francis X. Burkhardt 
Assistant Secretary of Labor
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Such request nufit contain b complete etatement setting forth the 
facts snd reasons upon which It Is based and must be received by 
'the Assistant Secretary for Labor-Management Relations« Attention: 
Office of Federal Labor-Management Relations, U* S* Department 
of Labor» 200 Constitution Avenue» Washington, D* C« 20216,
not later than the close of business on May 31, 1977.

O f f i c e  o f  t h e  A s s is t a n t  S e c r e t a r y  

WASHINGTON. D( 20210

U.S. DEPARTMEN I OF LABOR

June 27, 1977

/  v: %
' s

904

Sincerely,

Gordon M« Byrholdt 
Regional Administrator 
Lnbpr-Mnn/’gement Services

Attachment: Service Sheet

Mr. Robert J. Wilson 
Staff Assistant to Regional Counsel 
Internal Revenue Service
2 Embarcadero Center - Suite 900 
San Franciflco, California 9A111

Dear Mr. Wilson.

Re! Internal Revenue Service 
San Francisco District 
Case No. 70-5397(GA)

I have considered carefully your request for review, seeking reversal 
of the Regional Administrator’s Report and Findings on Grievability in the 
above-captioned case.

In agreement with the Regional Administrator, and based on his reason­
ing, I find that the Applicant’s grievance was timely filed and is grievable 
under the parties* negotiated agreement.

Accordingly, your request for review, seeking reversal of the Regional 
Administrator’s Report and Findings on Grievability, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attacliment
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SAN FRANCISCO REGION

UNITED STATES DEPARTMENT OF LABOR
before the assistant secretary for labor-management relations

internal REVENUE SERVICE 
SAN FRANCISCO DISTRICT 
SAN FRANCISCO, CALIFORNIA

and
CYRIL L, LAWRENCE

- Activity

- Applicant
Case No. 70-5397

REPORT AND FINDINGS ON GRIEVABILITY

Upon an application for decision on grievability duly filed under 
Section 6(a)(5) of Executive Order 11491, as amended, an 
investigation of the matter has been conducted by the Area 
Administrator.
Under all of the circumstances, including the positions of the 
parties and the facts revealed by the investigation, the undersigned 
finds and concludes as follows:
An application for decision on arbitrability of a grievance was 
filed at the San Francisco Area Office on July 8, 1976, by Cyril 
L. Lawrence (herein called the Applicant), an employee of the 
Internal Revenue Service, San Francisco District (herein ca^ed the 
Activity). An amended application for a decision on grievability 
of the same grievance was filed on August 5, 1976. The grievance, 
concerning Applicant’s failure to make the best-qualified list for 
nn IRS mciit-st .Mf fed job varnncy, wns filed under Llic ncgotinted 
j'rirvance procc'durc out Ji nod in the cun cnL multi-unit continrt 
between the Activity and the National Treasury Employees Union 
(herein called the Union). The grievance was rejected.by the 
Activity as untimely.
The investigation discloses that the Applicant applied for the 
position of Attorney Estate Tax in the IRS San Francisco District 
in early January, 1976. By letter dated March A, 1976, Applicant 
was notified by the Activity that he had not been 'selected for the 
position. On March 8, 1976, the Union received a copy of the 
vacancy promotion certificate, which listed the candidates rated 
best qualified. Applicant was away on business until March 11, 1976.

On March 12, 1976, Applicant learned from the Union that he had 
not made the best qualified list of candidates. That same day 
Applicant requested his rating score from the Activity* On or 
about March 15, 1976, Applicant learned that his score was 71.36. 
Best qualified required a score of 71 or better.
Applicant filed a grievance under the negotiated grievance procedure 
on March 25, 1976, alleging a violation of Article 7, Section A, 
of the agreement concerning his failure to make the best qualified 
list. The Activity denied the grievance at Step 1 on the grounds 
that It was untimely filed. The grievance was processed through 
the remaining three steps of the grievance procedure and was 
rejected at each step by the Activity on the same grounds of 
untimeliness. The Applicant was not represented by the Union at 
any time during the process.
The Applicant attempted to invoke arbitration by letter dated 
June 21, 1976. The Activity denied arbitration on July 2, 1976, on 
the basis that Applicant was not a party to the agreement, and, 
therefore, could not invoke the arbitration procedures. On July 7, 
1976, Applicant filed a second grievance on the timeliness of the 
first grievance. The second grievance was held in abeyance pending 
the decision of the Department of Labor. This grievance was 
withdrawn by Applicant on October 22, 1976.
The applicable negotiated agreement covering the professional and 
non-professional employees of certain IRS districts (including the 
San Francisco District) provides in pertinent part:

Article 35, Section 6
Except as nay be provided in other Articles of this 
Agreement, grievances will not be considered unless 
they are taken up with the Employer within fifteen (15) 
days after the incident which gives rise to the grievance 
or within fifteen (15) days after the aggrieved became 
aware of the matter out of which the grievance arises.

The Activity contends that, in order to be timely under Article 35, 
Section 6, of the agreement, the grievance must have been filed 
within 15 days from the date of Applicant’s non-selection for the 
promotion, or within 15 days from the date of Applicant's receipt 
of the March Ath letter notifying him of his non-selection.
Thus the Activity concludes that the grievance was untimely, since 
it was filed more than 15 days from either of these events.

- 2 -
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The Activity also contends that Applicant lacks standing to file an 
application on arbitrability since he is not one of the parties to 
the negotiated agreement. Further, the Activity contends that the 
Applicant lacks standing to file an application on grievability 
since the grievance was not rejected at any step of the grievance 
procedure, but was simply determined to be untimely. Moreover, the 
Activity maintains that the Regulations of the Assistant Secretary 
purporting to allow Individuals to file applications are invalid, and 
the Department of Labor should not entertain such applications.
Applicant, on the other hand, contends that his grievance was timely 
filed under Article 35, Section 6, of the negotiated agreement, and 
should be considered by the Activity on the merits. In this regard. 
Applicant asserts that the 15-day period in which to file a 
grievance began to run on March 12, 1976, the date he first learned 
of his failure to make the best qualified list of candidates to 
be considered for the vacancy- Applicant contends that the March 4, 
1976, letter should not be used as the beginning date of the 
15-day period since the letter informed him only of his non-selection, 
rather than of his failure to make the best qualified list, which is 
the subject of his grievance.
In agreement with the Applicant, the undersigned finds that the 
grievance of March 25, 1976, specifically concerned Applicant's failure 
to make the best qualified list for the position of Attorney Estate 
Tax. The grievance alleges a violation of Article 7, Section 4, 
which deals with procedures for rating and referring the best qualified 
candidates, and cited Applicant's failure to make the merit staffing 
certification rather than his failure to be selected. Applicant 
was notified of his non-selectioa on March A, 1976; however, he did 
not learn of his failure to make the best qualified list until 
March 12, 1976, or of his rating score until March’15, 1976. The 
language in Article 35, Section 6, specifically takes into account 
the fact that a party may not be aware of . a grievable action until 
sometime after its occurrence and permits the 15 day period to 
begin from the date of notice of the action, rather than from the 
date of the action itself. Applicant filed the grievance within 15 
days after learning of his failure to make the best qualified list 
and of his'score- Therefore, the'undersigned finds the*grievance was. 
timely filed.
With respect to the Activity’s arguments as to Applicant’s standing 
to file an Application, Section 205.1(c) of i:be Regulations of the 
Assistant Secretary provides that an application for a decision as 
to whether <i grievance is subject to arbitration under an existing 
agreement may be filed only by the Activity or agency, or by the 
exclusive representative which is party to the agreement. Therefore, 
the undersigned agrees with the Activity that Applicant lacks 
stand-lnj; to file an arbitrability application. However, Applicant

timely filed an amended appll' .*t fon on grievability. Section 205.1(b) 
of the Regulations provides that any employee within the unit 
covered by the agreement may file an application on the grievability 
of a grievance filed under that agreement. In addition, the Federal 
Labor Relations Council (FLRC) report and recommendations on the 
amendments to the Order in 1971^ refers to an employee's standing 
to file a grievance under a negotiated grievance procedure. The FLRC 
has never specifically referred to an employee's right to file a 
grievability application. However, since FLRC recognizes'an 
individual's right to file a grievance under a negotiated grievance 
procedtir.f??- the undersigned concludes that the Assistant Secretary's 
Regulations allowing an individual to file an application on 
grievability are consistent with FLRC policy.
Regarding the Activity’s argument that the grievance has never been 
rejected within the meaning of Section 205.2(b) of the Regulations, 
the undersigned finds that a party's determination of a procedural 
issue in a grievance which precludes the consideration of the merits 
of the grievance at each step of the procedure constitutes a 
rejection for the purposes of filing an application. Thus, the 
Federal Labor Relations Council has ruled that the Assistant Secretary 
is authorized to dispose of-threshold procedural questions.-^ Consistent 
with this FLRC ruling, the Applicant has selected the Assistant 
Secretary to decide the procedural question of timeliness.
Finally, it should also be noted that the Activity has never alleged 
that the initial grievance was not on «a matter, covered by the 
parties* negotiated agreement. In this regard. Applicant was one of' 
five highly qualified employees who applied for the vacancy. The 
four other employees made the best qualified list. Applicant grieved 
his failure to make the list under Article 7, Section A, of the 
agreement. The undersigned finds that the failure to make the best 
qualified list deals with the interpretation and application of 
Article-7, Section A, of the parties' agreement, and is therefore 
grievable under the parties' negotiated grievance procedure.
Thus, under all of the circumstances^ the undersigned finds that 
Applicant's grievance is on a matter covered by the negotiated 
agreement and is timely filed.
Pursuant to Section 205.6(b) of th'e Regulations of the Assistant-.: 
Secretary, an aggrieved party may obtain a review of this action by 
filing a request for review with the Assistant Secretary for Labor- 
Management Relations, Attention: Office of Federal Labor-Management

"Labor Management Relations in the Federal Service", 1975- Pp 56-5.7. 
^Naval Ammunitions Depots Crane Indiana, FLRC No. 7AA-19

This position was outlined in the Activity's letter of August 11, 1976, 
prior to the Activity's receipt of the amended application for a 
decision on grievability.

- 4 -
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Relations, U. S. Department of Labor, 200 Constitution Avenue, N.W.
as Ington, D. C. 20216, A copy of the request for review must be 
served on the undersigned Regional Administrator, as well as the 
ot er parties, A statement of service should accompany the request 
or review. The request must contain a complete statement setting 
forth the facts and reasons upon which it is based, and must be 
received by the Assistant Secretary, not later than the close of 
business December 15, 1976.

Pursuant to Section 205.12 of the Assistant Secretary’s Regulations, 
review, or a request for extension of time in 

which to file a request for review, is not filed, the parties shall 
notify the Regional Administrator for Labor-Management Services 
Administration, U. S. Department of Labor, in writing, within 30 days 
from the date of this decision as to what steps have been taken to 
comply herewith. The Regional Administrator’s address is A50 Golden 
'̂ ate Avenue, Room 9061, San Francisco, California 9A102.

LABOR-MANAGEMENT SERVICES ADMINISTRATION

IVJ.
GORDON M. BYRHOLDT ' 
Regional Administrator 
San Francisco Region 
^Room 9061, Federal Building 
A50 Golden Gate Avenue 
San Francisco, California 94102

Dated: December 2, 1976

June 27, 1977

U.S. DEPARTMENT OF LABOR
O f f ic e  o f  t i iu  A v s is t a n t  S iiCR iiTARy

W ASHINGTON
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Mr. Robert J. Gorman
Chief Union Negotiator
GSA Region 5 Council of NFFE Locals,
National Federation of Federal Employees 

8 East Delaware Place, //3R 
Chicago, Illinois 60.611

Re: General Services Administration 
Region 5, Chicago, Illinois 
Case No. 52-06489(RO)

Dear Mr, Gorman;

I have considered carefully your request for review seeking reversal 
of the Regional Administrator’s dismissal of the petition in the above­captioned case.

In agreement with the Regional Administrator, and based on his reason- 
ing, I find that the dismissal of the petition in this matter is warranted.

Accordingly, your request for review, seeking reversal of the Regional 
Administrator r dismissal of the instant petition, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment

- 5 -
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UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CHICAGO REGION

GENERAL SERVICES ADMINISTRATION, 
REGION 5, CHICAGO, ILLINOIS,

Activity
and Case No. 52-06489(RO)

GSA REGION 5 COUNCIL OF NFFE LOCALS, 
NATIONAL FEDERATION OF FEDERAL EMPLOYEES,

Petitioner
and

LOCAL 2075, AMERICAN FEDERATION 
OF GOVERNMENT EMPLOYEES, AFL-CIO,

Intervenor

DISMISSAL OF PETITION
On Mardi 9, 1976, Robert J. Gorman on belialf of GSA Region 5 Council of 
NFFE Locals, National Federation of Federal Employees,!/ filed a petition 
in the above-cited case seeking a unit of all non-professional and non- 
supervisory GSA employees in the geographical area of the Lower Peninsula 
of the State of Michigan, except those employees in the exclusive unit 
represented bv American Federation of Governnent Employees Local Union 
1626 in Kalamazoo, and Battle Creek, Michigan, excluding all professional 
employees, management officials, supervisors, guards, and employees 
engaged in federal personnel work in other than a clearly clerical capac­
ity, On March 29, 1976, American Federation of Government Employees, 
Afl-CIO, Local 2075 ZJ ^ request to the Detroit Area Administrator
to intervene. The reason stated for intervention was that Intervenor 
held exclusive recognition for the unit sought in the instant petition.
On April 13, 1976, the Detroit Area Administrator granted Intervenor’s 
request for intervention. On April 2, 1976, Joseph H. James on behalf of 
Intervenor filed a. ch.xllenge to Ihe validity of Petitioner’s showing ot 
interest submitted in support of its petition. The basis of the cliallenye 
was that Region 5, General Services Administration 3̂ / did give permission 
and allowed Petitioner's representatives to solicit, on several occasions, 
membership and signatures for the purpose of challenging Intervenor as 
the exclusive unit in the Lower Peninsula of Michigan during duty hours. 
The Detroit Area Administrator proceeded to investigate Intervenor*s
T T
2/
3/

Hereinafter referred to as Petitioner. 
Hereinafter referred to as Intervenor. 
Hereinafter referred to as Activity.

challenge to the validity of Petitioner*:, showing of interest, and upon 
completion of the investigation submitted the results to me for consid­
eration as to whether or not a valid issue has been raised by the chal­
lenge to the showing of interest. I have carefully considered the 
Area Administrator's report and all evidentiary material submitted by 
the parties.
The investigation disclosed that Intervenor was certified as representa­
tive of the employees in the unit described in the instant petition by 
the Detroit Area Administrator on November 2, 1973, and continued as the 
excltfsive representative at all times material herein. On or about 
September 9, 1975, Mr. Frank Swiatly, Petitioner representative, obtained 
permission from the Activity Buildings Manager in Detroit after clearance 
with the Activity Personnel Office in Chicago to conduct an organizational 
campaign directed toward Activity's employees employed at the Federal 
Building in Detroit on September lO and 11, X975. Subsequently, on these 
two days, Mr. Swiatly did station himself at various times at the 7% Floor 
and the Basement of the Federal Building in Detroit which sites were 
immediately outside the "swing*' or locker rooms of Activity's employees*
A review of the signatures submitted on list by Petitioner in support 
of its petit:?on in the instant case reveal:^ that five signatures dated 
September 10, 1975 and five signatures dated September 11, 1975 were 
obtained by Mr. Swiatly. The aforementioned signatures were all the 
signatures of e^uployees employed by the Activity at the facility v;here 
Mr. Swiatly had obtained persraission from the Activity Buildings Manager 
to use space to conduct and did conduct an organizatibnal campaign.
The Activity submitted to the Detroit Area Administrator a list of a totaJ. 
of 142 names of employees properly in the unit sought by Petitioner. The 
Area Administrator's investigation disclosed that the number of names 
submitted by Petitioner as proof of its showing of interest xvas a total 
of 46 which constituted approximately 33 percent of the employees ia the 
unit claimed to be appropriate. Since Petitioner had not raised a question 
concerning representation through a pending representation petition on 
September 10 and 11, 1975, when it was furnished at the discretion of 
Activity with the use of Activity facilities to conduct an organizational 
campaign înd clearly did not have equivalent status with Intervenor, the 
incumbent uion at the time, I find that the 10 signatures obtained on 
those t\ra dates-were obtained with Activity’-, improper assistance and 
may not be counted toward the 30 percent necessary for an adequate showing 
of interest required pursuant to Section 202.2(a)(9) of the Assistant 
Secretary's Rules and Regulations. fV In subtracting the lO signa­
tures from the total of 46 signatures Gubmittod by Petitioner, the remain­
ing valid 36 tares constitute only 25 percent of the employees in

- 2 -

£/ U«S, Deprurtnent of the Interior. Pacific Coast Region, Geological
Survey Center ♦ Menlo Park. California> A/SU>iR No. 143, and Department 
of the Army, U.S. Army Naticlc Laboratories. Natick. Massachusetts> 
A/SL>iR No. 263.
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the unit claimed to be appropriate. Accordingly, having not met the
30 percent required showing of interest, the Petitioner's Petition 
must be and hereby is dismissed.

l^rsuant to Section 202.6(d) of the Regulations of the Assistant 
ccretary, you nay appeal this dismissal action by filing a request for 

review with the Assistant Secretary for Labor-Management Relations,
^  I Office of Federal Labor-Management Relations, U. S. Department
of Labor, LMSA, Washington, D. c. 20216. A copy of the request for review 
must be served on the undersigned Regional Administrator as well as the 
Activity and any other party. A statement of such service should accom­
pany the request for review.

The request must contain a complete statement setting forth the facts 
and reasons upon which it is based and must' be received by the Assistant 
Secretary not later thaji the close of business February 7, 1977.

Dated at Chicago, Illinois this 26th day of January 1977.

O ri'ic ii o r  Tiir. A ssim  an t  Secru t a ry  

W A S H IN G T O N

6-27-77

U.S. Dl'PAKTMl \  r LAIiOK

906

Mr.. Mary M. Miles 
P.O. Box 12'̂ 2 
Lawton, Oklahoma 73̂ 301

Re: National Federation of Federal 
Employees, Local 273 

(Fort Sill, Oklahoma)
Case No. 63-7073(C0)

Dear Ms. Miles:

R. C. D^arco, Regional Administrator
Labor-Management Services Administration
U. S. Department of Labor
1060 Federal Building
230 South Dearborn Street
Chicago, Illinois 60604

I hav̂ e conr’.idcred carefully your request for review seeking 
reversal of the Acting Regional Administrator’s dismissal of the 
complaint in the above-captioned case, which alleges a violation 
of Section 19(b)(6) of Executive Order IIU9I, as amended.

In agreement with the Acting Regional Administrator, and 
based on his reasoning, I find that further proceedings in this 
matter are unwarranted.

Accordingly, your request for revicv/, seeking reversal of 
the Acting Regional Administrator’s dismissal of the complaint, 
is denied.

Sincerely,

Attachment: LMSA 1139
Francis X. Burkhardt 

Assistant Secretary of Labor
Attachment
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u. s. orj'AKT.v : or i.Ano.i 
l a c o k  m a .\a g i;m l:n t  s l k v . c l s  AOMirNiisTnAUON

on WALNUT s t r e e t  -  IIOOM :’200

816-374-!>131

December 30, 1976

OtUcr of 
TUO R oglonjI A.n-.WiXHrator

Krtnvis Cuy, Wivsouri O'! 106

0/-
Rc: 63-7073(CO) I'Tation,-.! Federation V y '  \  
of Federal Employcec, Ind., Local ™
273, Lawton, Oklahoma (Rocpondcno); "/ 5

Nary M. Milos ajid Catherine Caliioun \ 

(Complainants) % 7.ts

Ms. Mary M. Miles 
P. 0. Box 1252 
Lawton, Oklahoma 73501
Hs. Catherine Calhoun 
622 Bishop Road 
Apaxtment L-I6 
Lawton, Oklahoma 73501

Dear Mesdames:

The above captioncd case alleging violation of Section 19(b)(6) of 
Executive Order llLi.91 as amended, has been investigated and considered 
carefully.

On ohe basis of the evidence presented, it does not appear that further 
proceedings are warranted inasmuch as a reasonable basis for the 
complaint has not been established.
In your complaint, you alleged that the Respondent, in the person of 
then Local 273, President Jerry Jensen violated Section 19(b)(6) of the 
Order by his failure or refusal to bargain in good faith when, on April 7, 
1976, he informed j-lr. V/ayne Sheets, Assistant Civiliaji Personnel Officer, 
that he did not wish to consult or negotiate on Reduction In Force 
actions pertaining to non-appropriated funds and appropriated fund 
employees. The Respondent in response to inquiry, states that Mr.
Jensen did not state that he wished no longer to consult/negotiate 
on Reduction In Force actions. Rather, Mr. Jensen stated that he wislied 
to discontinue the "courtesy call" and would negotiate when full facts 
were available on v/hich negotiations miglit be based.
You v;ere informed durir^ your telephone discussions October 27, I976 and 
in the letter concerning those discussions dated Octobcr 28, I976 that 
your complaint and its attachments did not contain evidence in support of

Pago 2

your allcjaT,ion tha« Local 273 Rcprc:;cn^ativo Jonscn had failed or 
roiuccd to negotiate; in good faith on your behalf. You v/cre also 
advised that it v/ . ; 1 1  cGtabliched in the case law of the Anrjistant 
Secretary tiiat only d party oo -che bargaining relationsiiip haj 
striding to file charges that the other party has violated the 
obligation to negotiate in good faith, l/
You were further ridviscd that, absent your withdrav/al of this complaint, 
ii; would be dicjTdssed for fail\ire to sustain the burden of proof imposed 
upon a cou.plainant by Section 203-6(e) of the Assistant Secretary's 
Reg-ulationj. You have submitted no further evidence. No withdrawal 
Request, Forx LMSA 1110, has been received. Based upon all the foregoing, 
I hereby dismiss this complaint in its entirety.
Pursuant to Section 203.8(c) of the Regulations of the Assistant 
Secretary, you may appeal this action by filing a request for review 
with the As sis taint Secretciry and serving a copy upon this office and 
the Respondent. A statement of service must accompany the request 
for review.
Such request must contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management, Relations, U. S. Department of Labor,
200 Constitution Avenue. N. V/. Washington, D. C. 20216, not later 
than the close of business January 14, 1977.

SincG^ely

' THOMAS R. STOVER 
Acting Regional Administrator 
Labor-Management Services

1/ A/su-m. Ti.;TicLrtDcnt of Ar.ricultiû c. ForcLJi; Scrvicc, Regional
Off ice. J-.incN-gi. AL.u:k.L "... the oblijal.ion to confcr atid consult is 
owed by an employer to a labor organization which is the Collective 
Bargaining Representative of its employees...the obligation on the 
part of management to (bargain in good faith) run(s) to zhe labor 
organization and not to an individual." FLRC 76-A-63 (U0-6700(C0)) 
Local 18^8, /jnericj.n Federation of Government BnDloyees. AFL-CIO, 
"...the rigiit to challenge the obligation of a labor organization 
to meet or confer with an agency or Activity does not extend to an 
individual unit xemployee..."
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O ffice  of t h e  A ssistant  Secretahy  

W ^ _ ^ .N O T O N

U.S. DEPARTMENT OF LABOR

Mjf. William Persina 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, N. W. - Suite 1101 
Washingtonj D. C. 20006

907

Re: Department of the Treasury 
Internal Revenue Service 
Chicago District3 Illinois 
Case No. 50-13155(GA)

Dear Mr. Persina:
I have considered carefully your request for review, seeking 

reversal of th^ Regional Administrator*s dismissal of the complaint 
in the above-named case, which alleges violations of Section 19(a)
(1) and (6) of Executive Order IIU91, as amended.

In agreement 'id.th the Regional Administrator, I find that a 
reasonable basis for the instant complaint has not been established. 
Thus, I find that the alleged violations concern differing and 
arguable interpretations of the parties* agreement, and not a clear, 
unilateral breach of the contract by the Respondent. Under such 
circumstances, the aggrieved party*s remedy for such matters lies 
within the grievajice-arbitration machinery of the negotiated agree­
ment, rather than through the unfair labor practice procedures.
See Department of the Army, Watervliet Arsenal, Watervliet, New York, 
A/SLMR No. 62U3 and Federal Aviation Administration, Muskegan Air 
Traffic Control Tower  ̂A/SLMR No. 33̂ .

Accordingly, your request for review, seeking reversal of the 
Regional Administrator * s dismissal of the complaint, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secre'tary of Labor

Attachment

united states department o f labor
BBPORE THE ASSISTAN t SECRETARY FOR LABOR-MflNAGEI«NT RELATIOIS

CHICAGO REGION

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE (IRS),
AND IRS CHICAGO DISTRICT,
CHICAGO, ILLINOIS,

Responoent
and case No. 50-13l5S(CA)

NATIONAL TREASURY EMPLOYEES WICN 
(NTEU), AND NTEO CHAPTER ID,

Conq>laiiiant
DISMISSAL OF COMPLAINT

The complaint in the above-captioned case was 
May 24, 1976 , in the Office of the Chicago Area Administrator. It 
alleges a violation of Sections 19(a)(1) and (6) of Executive Order 
11491, as amended. The complaint has been investigated and care­
fully considered. It appears that further proceedings arc unwarranted, 
inasmuch as a reasonable basis for the complaint has not been esta-̂  
blished, and I shall therefore dismiss in its entirety the complaint 
in this case.

It is alleged that Respondent violated Sections 19(a)(1) and (6) 
of the Order when it, in a December 24, 1975 letter to the NTEU 
local union president, declared not negotiable a request by 
Complainant to negotiate "as to substance, impact and implemcinta- 
tion'* the abrogation of a check list of numerical factors type of 
evaluation format relating to certain employees of the Audit Divi­
sion of the Chicago District. The request for negotiations in this 
matter was made by Complainant in a letter dated September 30, 1975, 
addressed to the Chicago district director.

The initial charge was provided by Complainant in a letter 
dated April 6, 1976, signed by the NTEU national presidert. Res­
pondent's final decision was provided in letter dated April 19, 1976, 
sigpied by its director, personnel division.

Investigation reveals that on September 29, 1975, in the 
context of a labor-management meeting, representatives of Complain­
ant were advised that it was the Chicago District Audit Division's
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intent to no longer make use of a check list method of employee 
performance evaluation. The local union president, in the above­
referenced letter of September 30, 1975, demanded that Respondent 
Vcease and desist from the practice of failing to rate factors on 
evaluations" until the matter be negotiated. Respondent» in a 
letter dated December 24, 1975, replied that such a request was 
denied because the discontinuance of the check list evaluation 
format was not negotiable. This was the case because only narrative 
evaluation recordation and evaluations associated with the Form 3861 
were consistent with Article 9 of the Multi-District Agreement. 2/
Thus, Respondent maintained that the abrogation of the check’ list 
format was in full compliance with the negotiated agreement and 
that, therefore, the local union's request to negotiate was inappro­
priate as it pertained to a matter previ*ously negotiated between the 
parties. Respondent has provided substantially the same reply in 
response to the Area Administrator's investigation of the complaint.

Complainant, however, maintains that Respondent is required to 
negotiate concerning its decision to cease using the check list format. 
It references Article 9, Section 1(B) of the agreement 3/ which 
specifies the two kinds of evaluations covered in the article (i.e., 
tho^e used in anticipation of a promotional action and any other 
narrative recor.dation of material maintained by a supervisor) and 
concludes that "the contract language is silent as to what format 
these evaluations should take.'*

This check list method of evaluation is contained in Department 
of the Treasury, IRS, Form RC FW 3-454 (9-69), entitled "Field 
Audit Performance Appraisal." This form was associated with 
supervisory., evaluation of unit employees based oh specific 
examples of employee performance and was retained by the super­
visor for later use in preparing a narrative evaluation on the 
basis of which promotional considerations could be made.

"Multi-District Agreement between Internal Revenue Service and 
National Treasury Employees Union,'* effective August 3, 1974 
between the various IRS District Offices and NTEU Chapters listed 
in Appendix A of the agreement including the Chicago District 
and NTEU Chapter 10.
Article 9 (''Evaluations of Performance") Section 1(B) of the 
Multi-District Agreement reads (in part): "Eveauations . . . .  
axe defined as: 1. Promotion appraisals as provided for in 
Article 7; and 2. Any other narrative recordation or the recorda­
tion of any material maintained by a supervisor which may have an 
adverse effect on an employee's evaluation and/or rating by *x Ranking 
Panel." Article 7 ("Promotions/Other Competitive Actions"),
Section 4(B) reads (in part); "An ei^loyee will be evaluated on a 
fdnL appropriate for his position as attached in Appendices C, D,
B. P« and G."

An examination of the Milti-District Agreement between the parties 
reveals that Article 9, Section 1(B) clearly defines the scope of 
performance appraisals applicable to unit employees by reference to 
Article 7, Section 4(B) of the agreement, incorporating appraisal forms 
attached in Appendices C, D, E, F and G to the agreement, and referring 
to '*any other narrative recordation • • • • (emphasis supplied).

These appendices clearly refer to Treasury - IPS Forms 3861D,
3861E, 3861By 3861C, and 3861A respectively and nothing in the relevant 
appendices or agreement language can be interpreted as supporting con­
tinued usage of the independent check list format provided by 
Form MW 3-454. It is additionally clear that any other recordation of 
evaluation factors must be limited to those narrative in format. The 
Field Audit Performance Appraisal (Form MW 3-454) is clearly non-narra­
tive in format, providing for a check list means of evaluation as its 
central feature.

In any event, the aforementioned facts adduced as a result of the 
parties* submissions show differing and arguable interpretations of the 
parties* agreement and not a clear, unilaterial breach of the agreement 
on the part of the Respondent. In such a situation, the aggrieved 
party's remedy for such matters lies within the grievance machinery of 
the negotiated agreement rather than through the unfair labor practice 
procedures.

Having considered carefully all the facts and circumstances in 
this case, including the charge, the complaint and all information 
supplied by the Complainant, the complaint in this case is hereby 
dismissed in its entirety.

Pursuant to Section 203.8(c) of the Regulations, the Complainant 
may appeal this action by filing a request for review with the Assistant 
Secretary and serving a copy upon this Office and the Respondent. A 
statement of service should accompany the request for review.

Such request roust contain a complete statement setting forth the 
facts and reasons upon which it is based and must be received by the 
Assistant Secretary for Labor-Management Relations, Attention: Office 
of Federal Labor-Management Relations, U. S. Department of Labor, LMSA,
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Constitution Avenue, N. W., Washington, D. C. 20216, not later 
than the close of business December 17, 1976.

toted at Oiicago, Illinois this 2nd day of December, 1976.

R. C. DeMarco, Regional Administrator
United States Department of Labor
Labor-Management Services Administration
Federal Building, Room 1060
230 South Tearborn Street
Chicago9 Illinois 60604

Attachment: LMSA 1139

O f f ic e  o f  t u b  A s s is t a n t  S e c r e t a r y  

W A S H IN G T O N

U.S. DEPARTMENT OF LABOR

June 27, 1977 908

John W. Mulholland, Director 
Contract Negotiation Department 
American Federation of Government 
Employees, AFL-CIO 

1325 Massachusetts Ave., N.W. 
Washington, D.C. 20005

Dear Mr. Mulholland:

Re: U.S. Customs Service 
Region II, New York 
Case No. 30-6859(GA)

I have considered carefully your request for review, seeking reversal 
of the Regional Administrator's dismissal of the application for decision 
on grievability or arbitrability in the above-named case.

The evidence reveals that you filed an application for decision on 
grievability or arbitrability in the above-named case on April 1, 1976, 
although a final written rejection of a request for arbitration by the 
Activity had not yet been sought and received. Thus, in agreement with 
the Regional Administrator, and based on his reasoning, I find that the 
instant application is procedurally defective, as an application will 
not be processed by the Assistant Secretary until after all steps of 
a negotiated procedure have been exhausted, and arbitration (where, as 
here, it is provided for in the parties* agreement) is invoked and re­
jected in writing. See, in this connection. Section 205.2(b) of the 
Assistant Secretary's Regulations, Report On A Ruling, Nos. 56 and 61, 
and Request For Review No. 870 (copies attached).

Under these circumstances, your request for review, seeking reversal 
of the Regional Administrator’s dismissal of the application for decision 
on grievability or arbitrability, is denied.

Sincerely,

Francis X. Burkhardt 
Assistant Secretary of Labor

Attachment
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151B OROADWAV o U l t e  
NEW  YORK. NEW YORK t0 0 9 «

U. s. DEPARTMEIIT OF LABOR
LA BO R-M A NA G EM ENT SE RV IC ES A D M IN ISTR A TIO N

O FFIC E  OF 
TH E R EG IO NAL A D M INISTRATO R

December 9> 1976

t̂bLTj

Mr. George Palestro, Council President 
AFGE, U. S. Customs, Region II 
New York Council of Customs Locals, AFL-CIO 
Room kik
6 World Trade Center 
New York, N, Y. 100U8

Re; U. S. Customs Service 
Region II
Case No. 30-6859(GA)

Inasmuch as the Ai)plicant failed to invoke arbitration, the Activity did 
not provide the Applicant with its final written rejection of the grievance 
as required by'Report No. 56. Therefore, no determination can be made as 
to whether the grievance is on a matter subject to the grievance procedure 
in an existing agreement.1/
I am, therefore, dismissing the application in this matter.
Pursuant to Section 205.6(b) of the Regulations of the Assistant Secretary 
you may appeal this action by filing a request for review with the Assis­
tant Secretary and serving a copy upon this office and the other parties.
A statement of service should accompany the request for review.
Such request must contain a complete statement setting forth the facts and 
reasons upon v/hich it is based and must be received by the Assistant Secre- 
■6ary for Labor-Management Relations, ATTN: Office of Federal Labor-Management 
Relations, IT.S. Department of Labor, Washington, D.C. 20216, not later than 
the close of business December 27, 1976.
Sii^cerely yours.

- 2 -

A

Dear Mr. Palestro:

BEHJAMIN B. NAUMOiT 
Regional Administrator 
New York Region

The above-captioned case, initiated by the filing of an Application for 
Decision on Grievability or Arbitrability under Section’6(a)(5) of 
Executive Order 11i|91» as amended, has been investigated and considered 
carefully.
It does not appear that further proceeditigs axe warranted iiiasmuch as 
arbitration was not invoked under Section 6 of Article VIII of the 
Agreement between Department of the Treasury* U. S. Customs Service, 
Region II, New York, N. Y. and the Council of Customs Locals, AFL-CIO, 
2652, 2768, 2899  ̂ and 2952.
The Assistant Secretary in Report on Ruling No. 56, a copy of which is 
enclosed, stated in part;

For the purpose of cocoputing the sixty (60) day filing 
period of an Application for Decision on Grievability 
or Arbitrability under Section 205.2(a) of the Assistant 
Secretary’s Regulations, there must be a final written 
ro.iockion aftoir the arbitration clause is invoked.
XiEBphasis added)

Encl.

In this respect, aLr.o :*.oe Request for Review Decision issued August 6, 
1976 invoJving U.L>. Aniiy Missile toynand, Redstone Arsenal, Alabama and 
AK=K Loual Case No. U0-6V99(GA). copy attached.
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