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PART I.

TABLES OF DECISIONS AND INTERPRETATIONS

January 1, 1974 through December 31, 1974






APPEALS DECISIONS BY DOCKET NUMBERS

January 1, 1974 through December 31, 1974



FLRC NUMBER

72A-38
T4A-7

74A-42
74A-43

74A-45

APPEALS WITHDRAWN

DATE
January 30, 1974
March 7, 1974
December 18, 1974
December 9, 1974

December 9, 1974




FLRC Number

72A-50

73A-1

73A-4

Y 73a-6

73A-16

73A-21

J' 73A-22

73A=25

73A-32

Type

A/S

NEG

ARB

NEG

NEG

NEG
—

NEG

A/S

APPEALS DECISIONS BY DOCKET NUMBERS

Case Title

Internal Revenue Service, Office of the
District Director, Jacksonville District,
Jacksonville, Florida, A/SLMR No. 214

Federal Employees Metal Trades Council of
Charleston and Charleston Naval Shipyard,
Charleston, South Carolina

AFGE, Local 2532 and Small Business
Administration (Dorsey, Arbitrator)

Federal Employees Metal Trades Council of
Charleston and Charleston Naval Shipyard,
Charleston, South Carolina

Local 174 International Federation of
Professional and Technical Engineers,
AFL-CIO, CLC and Long Beach Naval Shipyard,
Long Beach, California

Local Lodge 830, International Association
of Machinists and Aerospace Workers and
Louisville Naval Ordnance Station, Department
of the Navy

American Federation of Government Employees
Local 997 and Veterans Administration
Hospital, Montgomery, Alabama

AFGE (National Border Patrol Council and
National Council of Immigration and Natural-
ization Service Locals) and Immigration and
Naturalization Service

Internal Revenue Service, Chicago District,
A/SIMR No. 279

Pa

10

13

15

20

22



FLRC Number

73A-33

73A-42

73A-43

73A-44

73A-45

73A-46

'y 73A-48

73A-50

73A-51

Type

A/S

ARB

A/s

ARB

Als

ARB

ARB

Case Title

Internal Revenue Service, Western Service
Center, Ogden, Utah, A/SLMR No. 280

Veterans Administration Hospital, Canandaigua,
New York and Local 227, Service Employees
International Union, Buffalo, New York
(Miller, Arbitrator)

American Federation of Government Employees,
Local 1650, Beeville, Texas (Naval Air Station,
Chase Field, Beeville, Texas) and American
Federation of Government Employees,

Washington, D.C., A/SLMR No. 294

Small Business Administration and American

Federation of Government Employees, Local
2532 (Kleeb, Arbitrator)

Department of Health, Education,and Welfare,
Bureau of Retirement and Survivors Insurance
Payment Center, Birmingham, Alabama, Assistant
Secretary Case No. 40-4708 (CA)

Naval Rework Facility, Naval Air Station,
Jacksonville, Florida and National Association
of Govermment Employees, Local R5-82

(Goodman, Arbitrator)

American Federation of Government Employees,
Local 53 and Navy Regional Finance Center,
Norfolk, Virginia

Federal Aviation Administration, U.S. Department
of Transportation, and National Association of
Air Traffic Specialists, Des Moines, Iowa,
Flight Service Station (Hatcher, Arbitrator)

American Federation of Government Employees,
Local 2449 and Headquarters, Defense Supply
Agency and DSA Field Activities, Cameron

Station, Alexandria, Virginia (Jaffee, Arbitrator)

10

Page

221

164

232

262

85

195

88

111

200




\ e
e FLRC Number Type Case Title Pa
)
73A~52 A/S Military Ocean Terminal, Bayonne, 7
New Jersey, Assistant Secretary Case
No. 32-3101
\
73A-53 A/S National Labor Relations Board, Region 17, 25

and National Labor Relations Board and

David A. Nixon, Assistant Secretary Case
No. 60-3035 (CA)

R

. 73A-54 A/S Veterans Administration Hospital, 9
Portland, Oregon, A/SLMR No. 308

73A-55 A/S Department of Justice, U.S. Bureau 9
of Prisons, U.S. Penitentiary, Lewisburg,

X Pennsylvania, Assistant Secretary Case
No. 20-4035 (AP)

73A-58 A/S United States Air Force 321st Combat 9’
N Support Group, Grand Forks Air Force
Base, North Dakota, A/SLMR No. 319

73A-60 A/S Department of the Air Force, Ellsworth 24
Air Force Base, South Dakota and National
Federation of Federal Employees, Local No. 179,
Assistant Secretary Case No. 60-3412 (RO)

73A-61 A/sS Veterans Administration Hospital, 4!
Tampa, Florida, A/SLMR No. 330

73A-62 A/S National Association of Government 10(
Employees, Local R14-32 (Fort Leonard
Wood), Fort Leonard Wood, Missouri,
Assistant Secretary Case No. 62-3712
(co)

73A-63 A/S Department of the Army, United States 103
Army Base Command, Okinawa, A/SLMR No. 243

An

73A-64 A/S Department of Defense, Air Force Defense 238
Language Institute, English Language Branch,
Lackland Air Force Base, Texas and American

Federation of Government Employees, Local
Union 1367, A/SLMR No. 322

11



FLRC Number

73A-65

73A-66

J 73A-67

74A-1

F4A-2

74A-3

74A-4

74A-5

74A-6

74A-10

Type

A/s

A/S

ARB

NEG

A/S

A/S

A/S

A/S

Case Title

General Services Administration,
Region 9, San Francisco, California,
A/SLMR No. 333

U.S. Air Force, Andrews Air Force Base,
Base Fire Department, Assistant
Secretary Case No. 22-3954 (CA)

National Council of OEO Locals, AFGE,
AFL-CIO and Office of Economic Opportunity
(Harkless, Arbitrator)

Professional Air Traffic Controllers
Organization and Federal Aviation
Administration, Department of
Transportation (Britton, Arbitrator)

Local Lodge 2333, International Association
of Machinists and Aerospace Workers and
Wright-Patterson Air Force Base, Ohio

Office of Economic Opportunity,
Region V, Chicago, Illinois,
A/SLMR No. 334

American Federation of Government
Employees Local 2677 and Office of
Economic Opportunity (Dougherty,
Arbitrator)

Veterans Administration Hospital,
Butler, Pa., Assistant Secretary
Case No. 21-3923 (RO)

Northwest Area Exchange (AAFES),
A/SLMR No. 338

Department of Health, Education, and
Welfare, Social Security Administration,
New York Payment Center, Flushing,

New York, Assistant Secretary Case

No. 30-5150 (GP)

12

Page

43

116

293

145

280

119

122

127

79 ;

154




Age

X

\

m

1

FLRC Number

74A-11

74A-12

74A-14

74A-17

74A-18

74A-21

74A-23

74A-26

74A-27

- Type

A/S

A/S

Als

A/S

Als

Als

Case Title

Department of Defense, National Guard
Bureau, Texas Air National Guard,
A/SLMR No. 336

Naval Air Rework Facility, Pensacola,
Florida and American Federation of
Government Employees, Lodge No. 1960
(Goodman, Arbitrator)

Department of the Navy, Naval Air
Rework Facility, Jacksonville, Florida,
A/SLMR No. 344

American Federation of Government
Employees, AFL-CIO, Local 2649

and Office of Economic Opportunity
(Sisk, Arbitrator)

Defense Contract Administration
Services Region, St. Louis, Missouri,
and American Federation of Government
Employees, Local 1711 (Madden,
Arbitrator)

U.S. Army Electronics Command, Ft.
Monmouth, New Jersey, Assistant
Secretary Case No. 32-3329 (CA)

Internal Revenue Service,
Washington, D.C., Assistant
Secretary Case No. 22-4056 (CA)

Federal Aviation Administration,
Western Region, San Francisco,
California, Assistant Secretary
Case No. 70-4067

Federal Aviation Administration,
Western Region, San Francisco,
California, Assistant Secretary
Case No. 70-4068

13

¥

1¢

21

28

12

18!

22¢

174

177



FLRC Number

74A-34

74A-35

74A-37

74A-39

74A-49

74A-55

74A-56

74A-57

74A-62

Type

A/S

A/S

A/S

A/s

NEG
—

A/s

ARB

Case Title

Department of Health, Education, and
Welfare, Food and Drug Administration,
Newark District, Newark, New Jersey,
A/SLMR No. 361

U.S. Marshals Service, District of
Columbia, Assistant Secretary Case
No. 22-5174 (RO)

Department of Agriculture, Office of
Information Systems, Kansas City,
Missouri, A/SLMR No. 387

Internal Revenue Service, Chamblee
Service Center, Chamblee, Georgia,
Assistant Secretary Case No. 40-5246
(ca)

Local 1164, American Federation of
Government Employees, AFL-CIO and
Bureau of District Office Operatioms,
Boston Region, Social Security
Administration (Santer, Arbitrator)

NFFE Local 997 and Ames Research Center,
National Aeronautics and Space Administration,
Moffett Field, California

Air Engineering Center, Naval Air
Support Activity, Philadelphia, Pa.,
Assistant Secretary Case No. 20-4311

American Federation of Government
Employees, Local 2677, and Office of
Economic Opportunity (Kleeb, Arbitrator)

Mid-America Program Center, Social Security
Administration and Local 1336, American
Federation of Government Employees
(Yarowsky, Arbitrator)

14

Page

274

250

151

277

300

259

180

192

271
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3 APPEALS DECISIONS BY AGENCIES

January 1, 1974 through December 31, 1974
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APPEALS DECISIONS BY AGENCIES

Agency

Agriculture, Dept. of

Office of Information Systems,
Kansas City, Missouri

Air Force, Dept. of

Ames

Air Force Defense Language
Institute, English Language
Branch, Lackland Air Force
Base, Texas

Army-Air Force Exchange Service,
Northwest Area Exchange

Base Fire Department, Andrews

Air Force Base, Maryland
Ellsworth Air Force Base,

South Dakota

U.S.A.F. 321st Combat Support
Group, Grand Forks Air Force Base,
North Dakota

Wright-Patterson Air Force Base,

Ohio

Research Center

Andrews Air Force Base,

Base

Fire Department

Army, Dept. of

Fort Leonard Wood, Missouri

17

FLRC Number

74A-37

73A-64

74A-6

73A-66

73A-60

73A-58

74A-2

74A-55

73A-66

73A-62

Page

151

238

79

116

246

97

280

259

116

100



Agency
-- Military Ocean Terminal,
Bayonne, New Jersey

—- Army Electronics Command,
Fort Monmouth, New Jersey

-- Army Base Command,
Okinawa

Army-Air Force Exchange Service
Army Base Command, Okinawa

Army Electronics Command,
Fort Monmouth, New Jersey

B-C
Charleston Naval Shipyard

Ci;il Service Commission

Defense, Dept. of
—- Defense Supply Agency and DSA
Field Activities, Headquarters,
Cameron Station, Alexandria,
Virginia

—- Defense Contract Administration,
Service Region, St. Louis, Missouri

-- National Guard Bureau, Texas
Air National Guard

Ellsworth Air Force Base

18

FLRC Number

73A-52

74A-21

73A-63
74A-6

73A-63

74A-21

73A-1
73A-6

72A-50

73A-51

74A-18

74A-11

73A-60

Page

76

183

103
79

103

183

48
137

106

200

124

130

246



Agency FLRC Number Page

Executive Branch

—-- Office of Economic Opportunity

—- Region V,
Chicago, Illinois 74A-3 119
-- Dallas, Texas 74A-17 288
-- Washington, D.C. 73A-67 293
74A-57 192
74A-4 122
F
Federal Aviation Administration
-- Flight Service Station,
Des Moines, Iowa 73A-50 111
-- Washington, D.C. 74A-1 145
—— Western Region,
San Francisco, California 74A-26 174
74A-27 177
Food and Drug Administration,
Newark District,
Newark, New Jersey 74A-34 274
Fort Leonard Wood, Missouri 73A-62 100
Fort Monmouth, New Jersey,
Army Electronics Command 74A-21 183
G
General Services Administration,
Region 9,
San Francisco, California 73A-65 43

19



Agency FLRC Number Page

Grand Forks Air Force Base 73A-58 97

Health, Education, and Welfare,
Dept. of

—-= Public Health Service,

Food and Drug Administration,

Newark District,

Newark, New Jersey 74A-34 274
-- Social Security Administration

—— Bureau of District Office Opera-
tions, Boston Region, Massachusetts  74A-49 300

—— Bureau of Retirement and Survivors
Insurance, Payment Center,
Birmingham, Alabama 73A-45 85

-— Mid-America Program Center,
Kansas City, Missouri 74A-62 271

—- New York Payment Center,
Flushing, New York 74A-10 154

Immigration and Naturalization Service 73A-25 207
Internal Revenue Service

-- Chamblee Service Center,
Chamblee, Georgia 74A-39 277

—— Chicago District,
Chicago, Illinois 73A-22 65

—— Office of the District Director,

Jacksonville District,
Jacksonville, Florida 72A-50 106

20



Agency FLRC Number Page

-- Western Service Center,

Ogden, Utah 73A-33 221

-- Washington, D.C. 74A-23 229
J

Jacksonville Naval Air Rework Facility 74A-14 217

Jacksonville Naval Rework Facility 73A-46 195

Justice, Dept. of
-— Immigration and Naturalization Service 73A-25 207

—— U.S. Bureau of Prisonmns,
U.S. Penitentiary,

Lewisburg, Pennsylvania 73A-55 94
-- U.S. Marshals Service,
Washington, D.C. 74A-35 250
K-L
Lackland Air Force Base,
Air Force Defense Language Institute 73A-64 238
Long Beach Naval Shipyard 73A-16 157
Louisville Naval Ordnance Station 73A-21 55
M
‘Military Ocean Terminal,
Bayonne, New Jersey 73A-52 76
N
National Aeronautics and Space
Administration,
Ames Research Center,
Moffett Field, California 74A-55 259

21



Agency FLRC Number Page

National Guard Bureau, Texas

Air National Guard 74A-11 130
National Labor Relations Board,

Region 17,

Kansas City, Missouri 73A-53 253

Navy, Dept. of

-- Charleston Naval Shipyard,

Charleston, South Carolina 73A-1 48
73A-6 137
-- Long Beach Naval Shipyard,
Long Beach, California 73A-16 157
—— Louisville Naval Ordnance Station,
Louisville, Kentucky 73A-21 55
-- Naval Regional Finance Center,
Norfolk, Virginia 73A-48 88
—- Naval Air Rework Facility,
Jacksonville, Florida 74A-14 217
-- Naval Air Rework Facility,
Pensacola, Florida 74A-12 185
-- Naval Rework Facility,
Jacksonville, Florida 73A-46 195
Norfolk Naval Regional Finance Center 73A-48 88
0-P-@

Office of Economic Opportunity

-- Region V,
Chicago, Illinois 74A-3 119
—- Dallas, Texas 74A-17 288

22



Agency

-- Washington, D.C.

Pensacola Naval Rework Facility

R-S

Small Business Administration

-- Washington, D.C.

Social Security Administration

—- Bureau of District Operatioms,
Boston Region, Massachusetts

—— Bureau of Retirement and Survivors
Insurance, Payment Center,
Birmingham, Alabama

—— Mid-America Program Center,
Kansas City, Missouri

-- New York City Payment Center,
Flushing, New York

Texas Air National Guard

Treasury, Dept. of
—- Internal Revenue Service

—— Chamblee Service Center,
Chamblee, Georgia

—- Chicago District,
Chicago, Illinois

23

FLRC Number

73A-67
74A-4
74A-57

74A-12

713A-4
73A-44

74A-49

73A-45

74A-62

74A-10

74A-11

74A-39

73A-22

Page

293
122
192

185

82
262

300

85

271

154

130

277

65



Agency FLRC Number

—-— Office of the District Director,
Jacksonville District,

Jacksonville, Florida 72A-50
—-— Western Service Center,

Ogden, Utah 73A-33
-- Washington, D.C. 74A-23

Transportation, Dept. of
-- Federal Aviation Administration

-— Flight Service Station,

Des Moines, Iowa 73A-50
-- Washington, D.C. 74A-1
-- Western Region,
San Francisco, California 74A-26
74A-27
u-v

Veterans Administration Hospital

-— Butler, Pennsylvania 74A-5
—- Canandaigua, New York 73A-42
—- Montgomery, Alabama 73A-22
- Portland,\Oregon 73A-54
—— Tampa, Florida 73A-61
W-X-Y-Z
Wright-Patterson Air Force Base 74A-2

24

Page

106

221

229

111

145

174
177

127
164
65
91

45

280



APPEALS DECISIONS BY LABOR ORGANIZATIONS

January 1, 1974 through December 31, 1974
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APPEAL DECISIONS BY LABOR ORGANIZATIONS

Labor Organization

A-B-C-D-E

American Federation of Government
Employees, AFL-CIO

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

53
148
997
1164
1336
1367
1650
1678
1711
1760
2449

2532

2649

2677

2816
3000
3379

3445

27

FLRC Number

73A-43
73A-48
73A-55
73A-22
74A-49
74A-62
73A-64
73A-43
73A-63
74A-18
74A-10
73A-51

73A-4
73A-44

74A-17
73A-67
74A-4

74A~57
74A-3

74A-11
73A-58

74A-34

Page

232
88
94
65

300

271

238

232

103

124

154

200

82
262

288
293
122
192
119
130

97

274



Labor Organization FLRC Number Page

-- Lodge No. 1960 74A-12 185

-- National Border Patrol Council 73A-25 207

F-6-H

Federal Employees Metal Trades Council,
Charleston, South Carolina 73A-1 48
73A-6 137

[-JK

International Association of Machinists
and Aerospace Workers, AFL-CIO

-- Local Lodge No. 830 73A-21 55
—— Local Lodge No. 2333 74A-2 280
International Federation of Professional

and Technical Engineers, AFL-CIO, CLC,
Local 174 73A-16 157

L

Licensed Practical Nurses Association
of Florida 73A-61 45

M

Metal Trades Council,

Charleston, South Carolina 73A-1 48
73A-6 137
Marshals Association, U.S. 74A-35 250

National Association of Air Traffic
Specialists, Flight Service Station,
Des Moines, Iowa 73A-50 111

28



%

Labor Organization
National Association of Government
Employees
-- Local R5-82
—- Local R14-32
National Association of Government
Inspectors

National Federation of Federal
Employees

-- Local 179
—- Local 476
-- Local 997

-- Local 1615

Local 1633

National Treasury Employees Union

—- Chapter No. 10
-- Chapter No. 67

——- Chapter No. 070

—-- Jacksonville District Joint Cou

Oregon Nurses Association, Inc.

Professional Air Traffic Controllers
Organization

FLRC Number

73A-46

73A-62

74A-14

73A-60
74A-21
74A-55
73A-66
74A-37
74A-11
74A-23
73A-32
73A-33

74A-39

ncil 72A-50

0

73A-54

74A-1
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Page

195

100

217

246
183
259
116
151
130
229
221
221

277

106

91

145



Labor Organization FLRC Number Page
Q-R-S
Service Employees Internmational Union,
AFL-CIO
— Local 49 74A-6 79
—— Local 92 74A-6 79
—— Local 227 74A-5 127
—— Local 227 73A-42 164
T-U-V
U.S. Marshals Association 74A-35 250
W-X-Y-Z
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APPEALS DECISIONS BY INDIVIDUALS

January 1, 1974 through December 31, 1974
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APPEALS DECISIONS BY INDIVIDUALS

IndividUals

Benedict, Frederick

== Bridges, Charles R.

—- Cardiello, Gabriel P.

-- Medina, Arnold

== Nixon, David A.

-- Waldrop, Mary T.

FLRC Number

74A-26
74A-27

73A-43

73A-52

73A-43

73A-53

73A-45
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Page

174
177

232

76

232

253

85






INTERPRETATIONS AND POLICY STATEMENTS
BY DOCKET NUMBERS AND TITLES

January 1, 1974 through December 31, 1974
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INTERPRETATIONS AND POLICY . STATEMENTS

BY
DOCKET NUMBERS AND TITLES

FLRC Number Title Page

73pP-2 Definition of "Agency" 307
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PART 1II.

TE¥TS OF DECISIONS AND INTERPRETATIONS
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APPEALS DECISIONS

January 1, 1974 through December 31, 1974
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FLRC NO. 73A-65

General Services Administration, Region 9, San Francisco, California,
A/SLMR No. 333. The agency appealed to the Council from the Assistant
Secretary's decision and direction of elections, and requested that

his direction of elections be held in abeyance pending Council deter-
mination of its appeal.

Council action (January 14, 1974). The Council denied review of the
agency's interlocutory appeal, without prejudice to the renewal of its
contentions in a petition duly filed with the Council after a final
decision on the entire case by the Assistant Secretary. The Council

likewise denied the agency's request that the Assistant Secretary's
direction of elections be held in abeyance.
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O UNITED STATES

& s 2

S s R S FEDERAL LABOR RELATIONS COUNCIL
% ‘:’41#24;‘;’ s 1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415
Ny

January 14, 1974

Mr, G, C, Gardner, Jr.

Assistant Administrator for
Administration

General Services Administration

18th & F Streets, NW,

Washington, D, C, 20405

Re: General Services Administration,
Region 9, San Francisco, Cali-
fornia, A/SLMR No. 333, FLRC
No. 73A-65

Dear Mr, Gardner:

Reference is made to your petition for review, and your request that the
Assistant Secretary's direction of elections be held in abeyance pending
decision on your appeal, in the above-entitled case,

Section 2411,41 of the Council's rules of procedure prohibits inter-
locutory appeals, That is, the Council will not consider a petition

for review of an Assistant Secretary's decision until a final decision
has been rendered on the entire proceecding before him, More particu-
larly, in a case such as here involved, the Council will entertain an
appeal only after a certification of representative or of the results

of the elections has been issued, or after other final disposition has
been made of the entire representation matter by the Assistant Secretary.

Since a final decision has not been so rendered in the present case,
the Council has directed that your appeal be denied, without prejudice
to the renewal of your contentions in a petition duly filed with the
Council after a final decision on the entire case by the Assistant
Secretary. Your further request that the Assistant Secretary's direc-
tion of elections be held in abeyance pending decision on your appeal
is therefore likewise denied,

By direction of the Council,

Sincerely,

cc: A/SLMR
Dept. of Labor

Jo C, Garret C. Ristesund
1FFP AFGE
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FLRC NO. 73A-61
Veterans Administration Hospital, Tampa, Florida, A/SLMR No. 330. The
Assistant Secretary dismissed the representation petition filed by Licensed
Practical Nurses Association of Florida, Inc. (LPNAF), finding inappro-
priate the requested separate unit of licensed practical nurses employed
at the activity. LPNAF appealed to the Council, contending that the
Assistant Secretary's decision appears arbitrary and capricious because
he failed properly to consider, evaluate and apply evidence presented
at the hearing; and that a major policy issue is presented because of
the absence of any dispositive precedent under the circumstances of this
case. LPNAF also requested a stay of the Assistant Secretary's decision.

Council action (January 21, 1974). The Council held that the Assistant

‘ Secretary's decision does not appear arbitrary and capricious since it

2 does not appear that the Assistant Secretary acted without justifica-

' tion in his findings. The Council also held that the subject decision
does not present a major policy issue, since section 10(b) of the Order
clearly establishes the criteria to be applied in determining whether
a unit is appropriate for exclusive representation, and such criteria
were properly considered and invoked by the Assistant Secretary in this
case. Accordingly, the Council denied review of LPNAF's appeal under

hat 3y section 2411.12 of the Council's rules of procedure. The Council like-
PRy wise denied LPNAF's request for a stay.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 € STREET, NW. ¢ WASHINGTON, D.C. 20415
January 21, 1974

Mr. Stuart Rothman
Rogers & Wells

1666 K Street, NW.
Washington, D.C. 20006

Re: Veterans Administration Hospital,
Tampa, Florida, A/SLMR No. 330,

FLRC No. 73A-61

Dear Mr. Rothman:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case, and the

agency’s opposition thereto.

In pertinent part, the Assistant Secretary dismissed the petition of
the Licensed Practical Nurses Association of Florida, Inc. for a
separate unit of Licensed Practical Nurses (LPN's) at the Veterans
Administration Hospital, Tampa, Florida. More particularly, the
Assistant Secretary found as follows (at pp. 7-8):

Under all of the circumstances, I find that the unit of LPN's
sought by the LPNA is not appropriate for the purpose of
exclusive recognition under the Order. Thus, it is clear that
the duties of this group of the LPN's are identical to those of
the NA's [Nursing Assistants] (who are included in the nonpro-
fessional employee unit sought by the AFGE) with the exception
of the administering of medication, assignment to the coronary
unit, and the occasional temporary filling in for the staff
nurses for short periods of time. Moreover, LPN's are subject
to the same supervision as NA's and their pay scales overlap.
Additionally, the record reveals that the LPN's share the same
benefits and are governed by the same personnel policies as
other nonprofessional employees of the Activity in the unit
sought by the AFGE. Accordingly, in my view, the LPN's do not
constitute a functionally distinct group with a clear and iden-
tifiable community of interest, and do not share commonality of
interests sufficiently distinct from the other nonprofessional
employees in the unit sought by the AFGE to warrant separate
representation. To permit such separate representation would,
in my judgment, lead to excessive fragmentation of units in the
health care service which clearly would not promote effective
dealings and efficiency of agency operations as required by

the Order. Consequently, I find that the unit sought by the
LPNA is not appropriate for the purpose of exclusive recogni-
tion, and I shall therefore order that its petition be dismissed.
[Footnote omitted]
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In your request for review, you assert that the Assistant Secretary's
decision appears arbitrary and capricious because he failed to
pProperly consider, evaluate and apply evidence presented at the
hearing which you contend establishes that LPN's are a craft with

a separate and distinct commurity of interest, and therefore entitled
to a geparate bargaining unit. You further contend that the Assistant
Secretary's decision presents a major policy issue in that there had
been no previous history of collective bargaining at the facility
and no prior decision has been rendered by the Assistant Secretary

as to the appropriateness under these circumstances of the unit

here sought.

In the Council's opinion the Assistant Secretary's actions do not
appear arbitrary and capricious nor does the decision present a
major policy issue. With respect to your contentions relating to
the matters relied upon by the Assistant Secretary in his deter-
mination, it does not appear that the Assistant Secretary acted
without justification in his findings. As to the alleged major
policy issue, section 10(b) of the Order clearly establishes the
criteria to be applied in determining whether a unit is appropriate
for exclusive representation, and such criteria were properly con-
sidered and invoked by the Assistant Secretary in the instant case.

1,

the
e

 of Since the Assistant Secretary's decision does not appear arbitrary
and capricious and does not present a major policy issue, your

S petition fails to meet the requirements for review as provided in
section 2411.12 of the Council's rules of procedure. Accordingly.
the Council has directed that review of your appeal be denied.
Likewise, the Council has directed that your request for a stay

s be denied under section 2411.47(c) of the Council's rules of procedure.

hat By direction of the Council.

o Sincerely,

Horig ey

Henry B. azier III
Executive Director
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FLRC NO. 73A-1

Federal Employees Metal Trades Council of Charleston and Charleston
Naval Shipyard, Charleston, South Carolina. This negotiability dis-
pute involved two management proposals which the agency head determined
to be negotiable. The first proposal sets forth procedures to be
followed where employee grievances involve the interpretation of
published agency policy, or provisions of law, or regulation of out-
side authority, which have been incorporated in the agreement. The
second proposal would establish procedures to be followed in settling

management grievances over the interpretation or application of the
agreement.

Council action (January 31, 1974). The Council found, contrary to

the union's contentions, that the first proposal goes to the nature

and scope of the negotiated grievance procedures and that, based on
the reasoning of the Council in its Elmendorf decision, FLRC No. 72A-10,
such proposal is consistent with section 13 of the Order and is negoti-
able. As to the second proposal, the Council, relying on the express
language and purpose of section 13, ruled contrary to the position of
the union that management grievances may be subject to the negotiated
grievance procedure under section 13 and that the proposal is therefore
negotiable. Accordingly, the Council sustained the agency head's
determinations of negotiability in this case.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Federal Employees Metal Trades
Council of Charleston

and FLRC No. 73A-1

Charleston Naval Shipyard,
Charleston, South Carolina

DECISION ON NEGOTIABILITY ISSUES

Background

The Federal Employees Metal Trades Council of Charleston represents
an activity-wide unit of wage system employees of the Charleston
Naval Shipyard at Charleston, South Carolina.

During negotiation between the union and the activity, the activity
presented proposals concerning grievances of employees in the bar-

gaining unit arising under the agreement (Article 22, Section 19),

and dealing with management grievances arising under the agreement

(Article 22, Section 20). The proposals are set forth below:

Article 22, Section 19

Should an employee or group of employees in the unit or
the Council initiate a grievance or complaint involving
the interpretation or application of the Agreement which
also questions the interpretation of published agency
policy, provisions of law or regulations of appropriate
authority outside the agency. and such policy, law or
regulation has been made a part of the Agreement, the
following procedure will apply:

a. Processing of the grievance beyond the
informal stage, set forth in Section 4,
will be delayed until the questioned
policy, law or regulation has been inter-
preted. In securing this interpretation,
the Council will forward, via the Shipyard
Commander, its inquiry to the cognizant
office of issue in the Department of the
Navy for review. Requests for interpreta-
tion of matters external to the Department
of the Navy will be forwarded by the Council,
via the Shipyard Commander to the Office of
Civilian Manpower Management for review and
interpretation. No hearing will be held in
either review process.
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b. Within fifteen (15) calendar days of the
receipt of the interpretation, the grievant
may process through the formal grievance
procedure the matter in the grievance con-
cerning the interpretation or application of
the agreement, if the interpretation received
indicated a mis-application has taken place.

Article 22, Section 20

Management grievance([s] concerning the interpretation or
application of provisions of this Agreement shall be sub-
mitted, in writing, by the Shipyard Commander to the Council
President. Such grievances must be delivered within the
time limit outlined in Section 6, above, and must contain
the minimum information required for grievances submitted
under Step 1, Section 4, except for information concerning
informal efforts to resolve the issue(s). The Council
President will issue a written decision on the issue(s)
raised in the Management grievance within ten (10) work days
following the consultation meeting. Any issue not resolved
by the Council decision may be referred to arbitration under
[the] provisions of Article XXIII of this Agreement, provided
the referral is made within fifteen (15) calendar days of
the Shipyard Commander's receipt of the Council decision.

The union contended that both proposals violated section 13 of the
Order and were, therefore, nonnegotiable. Upon referral, the Depart-
ment of Defense determined, contrary to the union position, that both
proposals were consistent with section 13 of the Order and therefore
negotiable. The union appealed to the Council from that determination

and the agency filed a statement of position in support of the deter-
mination.l/

1/ The agency initially filed a motion to dismiss the union's negotia-
bility appeal, contending that the type of agency determination involved
was outside the scope of Council review under section 11(c)(4) of the
Order and section 2411.22 of the Council's rules. The Council, deter-
mining that review of the negotiability dispute would be consistent with

the underlying purpose of the Order and the Council's rules of procedure,
denied the agency's motion.
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Opinion

The questions for Council resolution concern the negotiability
under section 13 of the Order2/ of (1) Article 22, Section 19,
and (2) Article 22, Section 20. The proposals will be considered
separately below:

1. Article 22, Section 19.

The proposal prescribes the procedures to be followed when employees

in the bargaining unit initiate a grievance which involves the inter-
pretation of published agency policy or provisions of law or regula-
tion of outside authority which have been incorporated in the agreement.
The proposed procedures would delay processing of the grievance beyond
the informal stage of the negotiated grievance procedure until an

2/ Section 13, provides, in pertinent part:

Sec. 13. Grievance and arbitration procedures.

(a) An agreement between an agency and a labor
organization shall provide a procedure, applicable
only to the unit, for the consideration of griev-
ances over the interpretation or application of the
agreement. A negotiated grievance procedure may
not cover any other matters, including matters for
which statutory appeals procedures exist, and shall
be the exclusive procedure available to the parties
and the employees in the unit for resolving such
grievances . . . .

(b) A negotiated procedure may provide for the arbi-
tration of grievances over the interpretation or
application of the agreement, but not over any other
matters. Arbitration may be invoked only by the agency
or the exclusive representative. Either party may file
exceptions to an arbitrator's award with the Council,
under regulations prescribed by the Council.

(c) Grievances intitated by an employee or group of
employees in the unit on matters other than the inter-
pretation or application of an existing agreement may
be presented under any procedure available for the
purpose.
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interpretation of the policy, law or regulation in question was
obtained by the union from the Department of the Navy or the
Department of Defense. Then, following receipt of the interpre-
tation, the grievance could be processed through the formal stage
of the grievance procedure if the interpretation received indicated
that a misapplication had taken place.

The union's primary contention is that the proposal is violative of
section 13 of the Order because it would, in effect, permit the reso-
lution of grievances over the interpretation or application of the
agreement through a procedure other than the negotiated grievance
procedure. We find that argument to be without merit.

Resolution of the issue involved in the dispute concerning this pro-
posal is governed by the Council's reasoning in the Elmendorf
decision.3/ In Elmendorf we stated in pertinent part:

[BlJoth the amended Order and the Report and Recommendations
which led to the amendments intended that the nature and
scope of the negotiated grievance procedures were to be left
to determination by the parties at the bargaining table,
within, of course, the Order's prescription that the scope

of the procedures negotiated were to be limited to grievances
over the interpretation or application of the agreement .

« « « [I]t was intended by the Council and by the section 13
amendments that the nature and scope of the negotiated griev-
ance procedures were to be negotiated by the parties subject
only to the explicit limitations prescribed by the Order
itself.

3/ American Federation of Government Employees Local 1668 and Elmendorf
Air Force Base (Wildwood Air Force Station), Alaska, FLRC No. 72A-10
(May 15, 1973), Report of Case Decisions No. 38, dated May 21, 1973.
This case involved the question of the validity under the Order of two
provisions of an agency directive which respectively (1) required that
any agreement negotiated with a labor organization contain a statement
that questions as to the interpretation of published agency policies

or regulations, provisions of law, or regulations of appropriate
authorities outside the agency were not to be subject to the grievance
procedure negotiated by the parties, regardless of whether such policies,
laws or regulations were incorporated or referenced in the agreement;
and (2) established an alternative agency procedure for the resolution
of such questions. The Council held that the disputed provisions of the
agency directive were violative of section 13 of the Order, as amended,
and in discord with the concluding requirement in E.0. 11616 that "Each
agency shall issue appropriate policies and regulations consistent with
this Order for its implementation."
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However, limitations on the scope of negotiated grievance pro-
cedures are not inherently inconsistent with the Order and the

Report. Such limitations may be proper if established through
the process of negotiations . . . .4/

Viewing this case in the light of our reasoning in Elmendorf, we must
reject the union's contention that the proposed Article 22, Section 19
violates section 13 of the Order. What the agency is proposing here
goes to the nature and scope of the grievance procedure that would be
negotiated by the parties, i.e., a means of handling disputes involving
the interpretation of published agency policy or provisions of -law or
regulation of outside authority which might be incorporated in the
collective bargaining agreement. Nothing in the Order, expressly or by
implication, limits the negotiability of such procedures.

Accordingly, the management proposal numbered Article 22, Section 19
under consideration in this case must be held to be consistent with
section 13 of the Order and therefore negotiable.

2. Article 22, Section 20.

The principal issue with regard to this proposal is whether management
grievances concerning the interpretation or application of the agree-

ment may be subject to the negotiated grievance procedure under
section 13 of the Order.

The union contends that this proposal is violative of section 13(a) of
the Order, arguing in effect that the negotiated grievance procedure is
only available to employees in the unit (or their representative) and
that management is excluded from bringinga grievance concerning the
interpretation or application of the agreement under the negotiated
procedure. We cannot agree.

Section 13(a) provides, in pertinent part, that the ''negotiated grievance
procedure . . . shall be the exclusive procedure available to the parties
and the employees in the unit for resolving . . . grievances [over the
interpretation or application of the agreement].'" [Emphasis supplied.]
Section 13(b) further provides, in relevant part, that:

. . . Arbitration may be invoked only by the agency or the
exclusive representative. Either party may file exceptions
to an arbitrator's award with the Council, under regulations
prescribed by the Council. [Emphasis supplied.]

These provisions are clear and unambiguous. The negotiated grievanﬁe
procedure under section 13(a) is the exclusive procedure available "to
the parties and the employees in the unit' for settling grievances

4/ 1d., at pp. 5-6.
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over the interpretatlon or application of the negotiated agreement.
The "parties'' are of course the parties to the agreement itself, viz.
the exclusive representative and agency management, not just the
exclusive representative. This language of section 13(a) is con-
sistent with the provisions that follow. Under section 13(b), either
the agency or the exclusive representative may invoke arbitration and

either party (i.e., the agency or the union) may file exceptions to
the arbitration award.

Thus, by its express language, section 13 clearly reflects an intent
that both sides to the negotiated agreement, namely agency management
and the exclusive representative, have equal access to the negotiated
grievance procedure under the terms and procedures incorporated
therein by the parties themselves.

Apart from the literal provisions of section 13, the purposes of that
section compel the conclusion that management grievances may be sub-

ject to the negotiated grievance procedure. For section 13 is designed
to provide a procedure for resolving disputes between the parties con-
cerning the interpretation or application of the agreement. Such
disputes interfere with effective labor-management relatiomns, and it is
the resolution of such disputes, not the identity of the disputant, which
is of overriding importance under section 13 of the Order.

Accordingly, we find that the management proposal numbered Article 22,
Section 20 is not violative of the Order as contended by the union. On

the contrary, we find that the proposal is consistent with the Order
and therefore negotiable.

Conclusion

Based on the reasons set forth above, we find that the determination by

the agency that the management proposals here involved were negotiable
under the Order was proper and must be sustained.

The foregoing decision shall not be construed as expressing or implying

any opinion of the Council as to the merits of the agency's proposals in
this case. We decide herein only the issues as to the mutual obligation
of the parties under section 11(a) of Executive Order 11491 to negotiate

on the proposals.

Henry razier IIW/
Execu Director

By the Council.

Issued:
AN 31 gp
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FLRC NO. 73A-21

Local Lodge 830, International Association of Machinists and Aerospace
Workers, and Louisville Naval Ordnance Station, Department of the Navy.
The dispute in this case concerned the negotiability under the Order

of union proposals which would: (1) Define and clarify certain general
terms used in job descriptions; (2) provide that, in cases submitted

to an arbitrator under the negotiated grievance procedure, the specific
terms of the agreement must stand alone; and (3) provide that all aspects

of the agreement shall be subject to grievance and arbitration under
the negotiated grievance procedure.

Council action (January 31, 1974). As to (1), the Council, distinguish-
ing the Griffiss Air Force Base case, FLRC No. 71A-30 (which decision
the Council expressly reaffirmed), ruled, contrary to the position

of the agency, that the union's proposal would not constrict the
agency's right to assign duties and to effect changes in job descrip-
tions to reflect such assignments, and consequently was not outside
the agency's obligation to bargain under the Order. With respect to
(2), the Council upheld the agency determination of nonnegotiability
since the union's proposal would prohibit the arbitrator from seek-
ing access to sources necessary to implement section 12(a) of the
Order and was thereby violative of the Order. And as to (3), the
Council, based, among other things, on its decision in the Elmendorf
case, FLRC No. 72A-10, and relevant provisions in sections 12(a) and
(13) of the Order, overruled the agency's contention that the pro-
posal was nonnegotiable. Accordingly, the agency head's determinations
were sustained in part and set aside in part.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Local Lodge 830, International
Association of Machinists and
Aerospace Workers
and FLRC No. 73A-21
Louisville Naval Ordnance Station,
Department of the MNavy
DECISION ON NEGOTIABILITY ISSUES

Background of Case

The union (Local Lodge 830, IAM-AW) is the exclusive bargaining representative
of all nonsupervisory employees at the activity (Louisville Naval Ordnance
Station).

During negotiations between the union and the activity, the union submitted
proposals pertaining to position descriptions (Article 18, Section 6); the
presentation of cases before an arbitrator (Article 21, Section 4); and

the scope of the negotiated grievance procedure (Article 21, Sections 2(b)
and 5(a)(2)). More specifically, these respective proposals are as follows:

Article 18, Section 6

a. When the term, 'such other duties as may be assigned' or
its equivalent is used in a position description, the term

is mutually understood to mean 'tasks that are normally related
to the position and are of an incidental nature.'

b. It is understood that the language of (a) above does not
preclude the Employer from assigning unrelated work to
employees when:

(1) a general plant cleanup is required;
(2) work as defined in an employee's position
description is not available.

Article 21, Section 4

[Neither party shall make use of, refer to, argue from, or
present before an arbitrator any interpretation of any
regulation, policy rule or law to establish the meaning of
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atin

this Agreement.] The specific terms of this Agreement must
stand alone.: [The parties to this Agreement reserve the
exclusive right to make changes thereto. ]

Article 21, Section 2(b)

The negotiated procedure covers all aspects of this Agreement,
and all terms and conditions set forth explicitly in this
agreement shall unreservedly be subject to being grieved

and arbitrated under this procedure and the provisions of
Article 22 (Arbitration).

Article 21, Section 5(a)(2)

If the grievance concerns any aspects of this agreement; the
aggrieved must use this procedure . . . .

The activity contended that the proposals were nonnegotiable. Upon referral
the Department of Defense determined that the proposals (with the exception
of the bracketed sentences in Article 21, Section 4) were nonnegotiable.
The union then appealed this determination to the Council under section

11(c)(4) of the Order, and the agency filed a statement of position in
support of its determination.

Opinion

The union proposals in dispute will be separately considered below.

1. Position descriptions (Article 18, Section 6).

As previously set forth, the union proposed in Article 18, Section 6, that
whenever the phrase ''such other duties as may be assigned' or the like
appears in a position description, it shall be defined to mean '"tasks that
are normally related to the position and are of an incidential nature';
and that such language in the position description does not prevent the
assignment of unrelated duties to employees under circumstances referred
to in the proposal.

The agency asserts that this proposal would restrict management in the
assignment of duties to employees; and that, based principally on the
Council's decision in the Griffiss case,l/ the proposal is nonnegotiable.

1/ International Association of Fire Fighters, Local F-111 and Griffiss
Air Force Base, Rome, N.Y., FLRC No. 71A-30 (April 27, 1973), Report No.
36.
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In the Griffiss case, relied upon by the agency, the union submitted proposals
expressly prohibiting the assignment of certain civil disturbance functicns
and other allegedly unrelated duties, such as barrier detail work, to fire-
fighters in the bargaining unit.2/ That is, the union's proposal would

have proscribed the assignment by management of particular duties to an
individual position. The Council upheld the agency's determination of
nonnegotiability, on the grounds that the specific duties assigned to par-
ticular jobs, including duties allegedly unrelated to the principal functions
of the employees concerned, are excepted from an agency's obligation to
bargain under section 11(b) of the Order. We reaffirm that decision.

However, we cannot agree with the agency that the Griffiss decision is dis-
positive of the instant case. Such contention by the agency is founded,

in our opinion, on a misinterpretation of the language and intent of the
subject proposal of the union.

Here, unlike in Griffiss, the union's proposal is expressly directed, not
at proscribing the_assignment of particular duties to an individual
position, but at the definition and clarification of the terms of

the agency's position descriptions., Those descriptions do not determine
the assignment of duties, but reflect such assignments for pay and classi-
fication purposes.l/ As the union explained in its appeal, it was
principally to this reflection that its proposal was addressed:

The purpose of a position description is to make a listing
of predominant skills and duties specific and peculiar to

the job to which an employee is assigned. From this cluster
of skills and duties, the classifier determines the pay level
for the position. 1If the list of skills and duties can be

2/ Specifically, the union proposals in Griffiss provided that:

(1) Proposed Article, Civil Disturbances, Section 1: 'Unit
Employees will not be used to quell Civil Disturbances in
order to comply with Mutual Aid Agreement. Unit Employees
will be used to perform Rescue, Fire Control and Extinguish-
ment of Fires Only.'

Section 2: 'Unit Employees and Fire Equipment will remain
in quarters on Alert Status when demonstrations are antici-

pated in area of Griffiss Air Force Base, as Professional
Firefighters.'

(2) Proposed Article, Unrelated Duties, Section 1l: 'Employer
agrees not to require Unit Personnel to participate in unre-
lated duties, e.g., Barrier Detail and after hour I&E calls
unless required due to emergency conditions on Base.'

3/ See e.g., FPM Chapter 312, Subchapter 3, Section 3-2.
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modified by using the term 'other duties as assigned' to
mean every skill and duty in the entire spectrum, no matter
how grossly inappropriate or repugnant these may be to the
duties in the position description, then again, there is no
need for a classification system at all. To interpret the
phrase 'other duties as assigned' to mean any other duty
without regard to its compatibility to the classification
and grade and duties and responsibilities encumbered in the
position, then the purpose of making or constructing the
listing of position descriptions is patently defeated.

Stated otherwise, the union's proposal in the present case is aimed at
the precision and completeness of the description of the employee's
position, not, as in Griffiss, at the content of the job itself.

General phrases such as ''such other duties as may be assigned' are

often included in position descriptions, and the union's proposal would
merely define such general phrase to mean work normally related to the
position and of an incidental nature -- with the added qualification that
this general phrase, even as so defined, may include unrelated work when
a general plant cleanup is required or when work specified in the
description is unavailable.

The union's proposal thus would not restrict the agency's right to
prescribe specifically in the job description any duties which it wishes
to assign to an employee or position and to change the job description
without limitation to reflect such changes in assignments. Moreover, the
agreement would of course be subject to section 12(b) of the Order, the
provisions of which must be included in every agreement.ﬁ/ Under
section 12(b), for examplc, the agency retains the complete right, in
accordance with applicable laws and regulations, to assign duties to
employees or positions in such manner as to maintain the efficiency of
Government operations, and .to carry out the mission of the agency in
emergency situations.

4/ Section 12 of the Order prnvides in pertinent part:

Sec. 12. Basic provisions of agreements. Each
agreement between an agency and a labor organization is subject
to the following requirements-

(a) in the administration of all matters covered by the
agreement, officials and employees are governed by existing or
future laws and the regulations of appropriate authorities,
including policies set forth in the Federal Personnel Manual; by
published agency policies and regulations in existence at the time
the agrcement was approved; and by subsequently published agency
policies and regulations required by law or by the regulations of
appropriate authorities, or authorized by the terms of a
controlling agreement at a higher agency level;
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In summary, nothing in the Order renders the mere definition and
clarification of general terms in job descriptions, as proposed by
the union, outside the agency's obligation to negotiate under section
11(b) of the Order. Therefore, the agency's determination of non-
negotiability must be rejected.5/

(Continued)

(b) management officials of the agency retain the
right, in accordance with applicable laws and regulations-

(1) to direct employees of the agency;

(2) to hire, promote, transfer, assign, and retain
employees in positions within the agency, and to suspend,
demote, discharge, or take other disciplinary action against
employees;

(3) to relieve employees from duties because of lack of
work or for other legitimate reasons;

(4) to maintain the efficiency of the Government operations
entrusted to them;

(5) to determine the methods, means, and personnel by which
such operations are to be conducted;  and

(6) to take whatever actions may be necessary to carry out
the mission of the agency in situations of emergency; . . .

The requirements of this section shall be expressly stated in
the initial or basic agreement and apply to all supplemental,
implementing, subsidiary, or informal agreements between the

agency and the organization.

5/ Cf£. AFGE Local 1923 and Social Security Administration Headquarters
Bureaus and Offices, Baltimore, Maryland, FLRC No. 71A-22 (June 1, 1973),
Report No. 39; and Veterans Administration Independent Service Employees
Union and Veterans Administration Research Hospital, Chicago, Illinois,
FLRC No. 71A-31 (November 27, 1972), Report No. 31l.
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2. Presentation of cases before an arbitrator (Article 21, Section 4).

The contested portion of the union's proposed Article 21, Section 4,
Provides in context that, in cases submitted to an arbitrator under the

negotiated grievance procedure, the specific terms of the agreement must
stand alone.

The agency determined that the proposal is nonnegotiable because under
section 12(a) of the Order the arbitrator must resort to materials out-
side the agreement to determine the meaning and intent of the laws and
regulations referred to therein, and this proposal, by denying the
arbitrator such access, violates the Order. However, the union argues
that, under section 13(a) of the Order, the negotiated arbitration and
grievance procedure is the exclusive procedure for resolving grievances
over the interpretation or application of the agreement; and therefore

that "only the agreement itself may be used to establish its own meaning."
We find no merit in the union's position.

Section 12(a) of the Order, as previously set forth, provides that:

Sec. 12. Basic provisions of agreements. Each agreement
between an agency and a labor organization is subject to the
following requirements-

(a) in the administration of all matters covered by the
agreement, officials and employees are governed by existing
or future laws and the regulations of appropriate authorities,
including policies set forth in the Federal Persounnel Manual;
by published agency policies and regulations in existence at
the time the agreement was approved; and by subsequently pub-
lished agency policies and regulations required by law or by
the regulations of appropriate authorities, or authorized by
the terms of a controlling agreement at a higher agency level:

The requirements of this section shall be expressly stated in
the initial or basic agreement and apply to all supplemental,
implementing, subsidiary, or informal agreements between the
agency and the organization.

The provisions in section 12(a) must, as stated therein, be part of

every agreement and an arbitrator, under that section, must consider the
referenced laws and regulations in resolving the grievances arising

under the agreement. Such laws and regulations obviously cannot be
interpreted in a vacuum. They draw their intent and meaning from relevant
history, reports, decisions, interpretations, policy rules and the like,
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which must be derived from sources outside the four corners of the
agreement itself. Since the union's proposal would prohibit the
arbitrator from seeking access to sources necessary to implement
section 12(a), the proposal in the context of Article 21, Section 4,
is clearly violative of the Order. The agency's determination of
nonnegotiability of this proposal must therefore be upheld.

3. Scope of negotiated grievance procedure (Article 21, Sections 2(b).
and 5(a)(2)).

The last two union proposals in dispute provide that all aspects of
the agreement shall be subject to grievance and arbitration under the
negotiated grievance procedure.

The agency asserts, contrary to the union, that the proposals are
nonnegotiable because: (1) they would extend grievances and arbitration
to other than '"bilaterally determined" matters which are alone intended
to be subject to the negotiated grievance procedure under sections 13(a)
and 13(b) of the Order;6/ and (2) if the agreement adverts to matters
for which statutory appeals procedures exist, the proposals violate

the specific exclusions of such matters from the negotiated grievance
procedure under section 13(a). We disagree with the agency's position.

6/ Section 13 of the Order provides in pertinent part:

Sec. 13. Grievance and arbitration procedures. (a) An
agreement between an agency and a labor organization shall provide
a procedure, applicable only to the unit, for the consideration
of grievances over the interpretation or application of the
agreement. A negotiated grievance procedure may not cover any
other matters, including matters for which statutory appeals
procedures exist, and shall be the exclusive procedure
available to the parties and the employees in the unit for
resolving such grievances. However, any employee or group
of employees in the unit may present such grievances to the
agency and have them adjusted, without the intervention of the
exclusive representative, as long as the adjustment is not
inconsistent with the terms of the agreement and the exclusive

representative has been given opportunity to be present at the
adjustment.

(b) A negotiated procedure may provide for the arbitration
of grievances over the interpretation or application of the
agreement, but not over any other matters. Arbitration may be

(Continued)
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With respect to the agency's first argument (i.e. that only "bilaterally
determined" matters are subject to the negotiated grievance procedure),
the g7uncil rejected the agency's similar contention in the Elmendorf
caseZ! and held that the nature and scope of the negotiated grievance
Procedure under section 13 are to be negotiated by the parties themselves,
subject only to the explicit limitations prescribed by the Order itself.

With respect to the agency's second contention (i.e. that the union
proposals would subject to the negotiated grievance procedure matters

for which a statutory appeals procedure exists and thereby violate the
explicit limitation in section 13(a) of the Order), the agency has not
established that the agreement would in fact cover any matter for which

a statutory appeals procedure exists. Furthermore, under section 12(a)

of the Order, the provisions of which must be included in every agree-
ment, the administration of any agreement entered intc by the parties
would be subject to existing or future laws and regulations of appropriate
authorities, which would preclude coverage under the negotiated grievance
procedure of matters covered by present or future statutory appeals
procedures. Additionally, as to any questions which might arise concerning
whether a grievance is properly subject to the negotiated grievance
procedure or is excepted by reason of a statutory appeals procedure, the
Council indicated in the Elmendorf decision (at p. 6):

The Assistant Secretary of Labor is authorized to decide . .
questions of grievability subject to appellate review by the
Council. In addition, the Council may review arbitration
awards and set aside awards which it finds to be in violation
of applicable law, appropriate regulation, or the Order.
[Footnotes omitted. )

(Continued)
invoked only by the agency or the exclusive representative.
Either party may file exceptions to an arbitrator's award with
the Council, under regulations prescribed by the Council.

(d) Questions that cannot be resolved by the parties as
to whether or not a grievance is on a matter subject to the
grievance procedure in an existing agreement, or is subject to
arbitration under that agreement, may be referred to the
Assistant Secretary for decision.

7/ American Federation of Government Employees, Local 1668 and Elmendorf
Air Force Base (Wildwood Air Force Station), Alaska, FLRC No. 72A-10

(May 21, 1973), Report No. 38.
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For the foregoing reasons, we overrule the agency head determination
that Sections 2(b) and 5(a)(2) of Article 21 are nonnegotiable.

Conclusion
Based on the foregoing, we find that:

1. The agency head's determination as to the nonnegotiability of
Article 21, Section 4 was valid. Accordingly, pursuant to section
2411.27 of the Council's rules of procedure, this determination of
the agency head is sustained.

2, Article 18, Section 6 and Article 21, Sections 2(b) and 5(a)(2),
are negotiable under the Order. Accordingly, pursuant to section
2411.27 of the Council's rules of procedure, the agency head's
contrary determinations must be set aside. This decision, however,
shall not be construed as expressing or implying any opinion of the
Council as to the merits of the union's proposals. We decide only
that, as submitted by the union and based on the record before us,
the proposals are properly subject to negotiation by the parties
concerned under section 11(a) of the Order.

G 2T

Henry razier 11V
Execut e Director

By the Council.\

Issued:
N 3 874
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FLRC NOo. 73A-22
American Federation of Government Employees Local 997 and Veterans
Administration Hospital, Montgomery, Alabama. The negotiability
dispute involved the union's proposals concerning (1) the assignment
of Officer of the Day duties to unit physicians; and (2) membership
of a union-recommended unit physician on agency Professional Standards
Boards when such boards consider whether to recommend the promotion
of unit physicians.

Council action (January 31, 1974). With respect to (1), the Council
held that the proposal would limit management's authority to estab-
lish staffing patterns for its organization:and the accomplishment
of its work and that such staffing patterns are excepted from the
agency's obligation to bargain by section 11(b) of the Order. Hence,
the agency determination of nonnegotiability was sustained. As to
(2), the Council held that the union's proposal is negotiable under
section 11(a) of the Order and, contrary to the agency determination,

ruled that negotiation is not precluded by section 12(b) (2) of the Order,
or by agency regulations.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

American Federation of Government
Employees Local 997

and FLRC No. 73A-22

Veterans Administrztion Hospital,
Montgomery, Alabama

DECISION ON NEGOTIABILITY ISSUES

Background of Case

The union represents a unit of physicians at the Veterans
Administration (VA) Hospital, Montgomery, Alabama. During
negotiations between the parties, the union advanced proposals
dealing with: (1) the assignment of Officer of the Day (0.D.)
duties to unit physicians; and, (2) membership of a union-recom-
mended unit physician on agency Professional Standards Boards
when such boards consider whether to recommend the promotion of
unit physicians.

The activity asserted that the proposals are nonnegotiable.

Upon referral, the agency head upheld the activity's position on
the grounds, principally, as to the 0.D. duty proposal, that it
conflicts with section 11(b) cf the Order; and, as to the
Professional Standards Boards proposal, that it violates section
12(b) (2) of the Order and agency regulations.

The union appealed to the Council seeking review of these agency
head determinatious. The agency filed a statement of position in
support of its determinationms.

Opinion

The negotiability questions raised with respect to each proposal
will be considered separately, below.

1. The 0.D. Duty proposal. VA hospitals operate continuously,

24 hours a day, 7 days per week. Physicians serve as 0.D. to
provide medical supervision at night, on weekends, and on holidays.
If physician staffing in the unit should fall and remain below the
authorized level for 30 days, the union's proposal would require
the hospital director to satisfy certain conditions before he could

66



assign unit physicians to perform 0.D. duties more often than they
would, on a rctational basis, if the unit were fully staffed. The
Proposal provides:

Officer of the Day duties will be rotated among
all qualified bargaining unit physicians. When
the physician staffing falls below authorized
staffing for 30 days or more, the bargaining
unit physicians will not be required to perform
Officer of the Day duties more often than when
the current authorized staffing is up to full
complement until all of the procedures avail-
able to the director have failed to locate
additional qualified physicians to perform
Officer of the Day duties.

The agency argues that utilization of "all of the procedures
available to the director," as mandated by the proposal, would
require the hospital director to take actions with respect to the
numbers, types and/or grades of employees assigned to 0.D. tours of
duty, and that such matters are excepted from the bargaining obli-
gation by section 11(b) of the Order.l/

The union disagrees, contending that, in effect, the proposal
merely provides a procedure for management to observe in reaching
the decision to assign unit physicians to 0.D. duties more often
than when the unit is fully staffed with physicians, that is, a
question of personnel policies, practices and matters affecting
working conditions which management is obligated to bargain under
section 11(a) of the Order.

Section 11(b) of the Order provides in relevant part:

« « o the obligation to meet and confer
[established by section 11(a)] does not
include matters with respect to the mission
of an agency; its budget; its organization;

1/ The agency additionally contended, for the first time in its
statement of position, that the proposal conflicts with agency
regulations. However, the agency head did not interpret or rely
upon agency regulations in determining this proposal to be non-
negotiable and in view of our decision herein we do not find it
necessary to pass on this contention.
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the number of employees; and the numbers,

types, and grades of positions or emplcyees
assigned to an organizational unit, work

project or tour of duty . . . . [Emphasis added.]

The intended meaning of the underscored language is explained
in section E.1l. of the Report and Recommendations which led to
the issuance of E.O0. 11491, as follows;g/

. L d ° L4 L L] .

The words 'assignment of its personnelﬂi/

have been interpreted by some as excluding

from the scope of negotiations the policies

or procedures management will apply in taking

such actions as the assignment of employees to
particular shifts or the assignment of overtime.
This clearly is not the intent of the language.
This language should be considered as applying

to an agency's right to establish staffing patterns
for its organization and the accomplishment of its
work -- the number of employees in the agency and
the number, type, and grades of positions or em-
ployees assigned in the various segments of its
organization and to work projects and tours of duty.

To remove any possible future misinterpretation of

the intent of the phrase 'assignment of its personnel,'
we recommend that there be substituted in a new order
the phrase 'the number of employees, and the rumbers,
types, and grades of positions, or employees assigned
to an organizational unit, work project or tour of
duty' . . . . [Footnote and emphasis supplied.]

It is apparent from the foregoing that, under both E.O. 10988
and E.O. 11491, the staffing patterns for the agency's organization

and the accomplishment of its work were excepted from the obligation
to bargain.

Turning to the facts in the present case, the proposal would
restrict management's authority to determine how frequently unit

2/ Labor-Management Relations in the Federal Service (1971),
at pp. 42-43.

3/ Section 6(b) of E.O. 10988, which preceded E.0. 11491, provided
that the bargaining obligation ''shall not be construed to extend

to such areas of discretion as the . . . [agency's] organization
and the assignment of its personnel." [Emphasis added. ]
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employees will perform O,D, duties. That is, if, for whatever
reason, unit staffing should fall below the authorized level as
set forth in the proposal, management would be required to
search all available avenues to locate noneunit physicians to
assign to tours of O,D, duty before unit physicians could be
assigned to additional tours as Officer of the Day, In this
regard, the agency indicates that, to carry out the proposal's
mandate, the hospital director would have to: assign super=
vigory and managerial physicians to tours of O,D. duty; hire
additional numbers of full or part-time physicians for assigne
ment to such tours of duty; and/or secure non-VA physicians to
staff such tours of duty under a contractual arrangement,
Clearly, these 'procedures available to the director" are
matters with respect to the numbers and/or types of positions or
employees assigned to tours of O,D, duty. Hence, by requiring
their use, the proposal would impose limiting conditions on
management's authority to establish staffing patterns for its
organization and the accomplishment of its work. And, since,
as already indicated, such staffing patterns are excepted

from the agency's obligation to bargain by section 11(b) of the
Order, we must find that, under the circumstances of this case,
the proposal is nonnegotiable,

2. The Professional Standards Boards proposal. The union's

proposal, as submitted to the agency head for a determination
as to its negotiability, provides as follows:4/

The employer agrees to appoint a physician of
the Unit to Professional Standards Board, when
the Board is considering physicians of the Unit
for recommendation for promotion,

4/ The agency contends that the appeal with respect to this
proposal is fatally defective because the union's petition fails
to set forth the initial and "integral' paragraph of the proposal
as it was submitted to the agency head, in apparent violation of
section 2411,24 of the Council's rules of procedure which provides
in pertinent part that:

A petition for review shall contain the following:
(a) A statement setting forth the matter proposed
to be negotiated as submitted to the agency head
for determination,

However, the agency does not show prejudice to have resulted
by virtue of the omission and, under the circumstances, we do
not find such defect to be determinative.
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It is agreed that the Unit physician will be
selected from a list recommended by the Union,

The recommended physician must meet the criteria
established for Board members. If the Adminis-
trator determines that the recommended physician(s)
does not meet this criteria, he will then appoint
another physician from the bargaining unit who he
deems qualified.

Under VA Manual, MP-5, Part II, Chapter 5, Professional Standards
Boards periodically consider, for non-competitive promotion,

VA physicians who meet prescribed administrative requirements

such as a current proficiency rating of "satisfactory'" and
adequate time-in-grade. Such boards, comprising a chairman,

a secretary and one to three members, review candidates'quali-
fications for promotion and make recommendations based on their
findings., With regard to board membership, the VA Department of
Medicine and Surgery supplement to the above cited provisions of
the VA Manual provides that no specific grade or specialty is
required of members of boards considering physicians for promotion,
except if a professional examination is conducted. In that case,
each member of the board conducting such examination must hold a
grade at least equivalent to the one for which the candidate is
being considered and at least one board member must be of the same
specialty as the candidate for promotion,

In the circumstances of the instant case, the hospital director
is the agency official authorized to assign physicians to serve
on Professional Standards Boards as well as to approve or dis=-
approve the recommendations of such boards. He is authorized

to implement board recommendations which he has approved but, if
he disapproves a board's recommendation, he must forward the case
with his comments to higher level agency authority for final
decision,

a. Section 12(b)(2) of the Order. The agency asserts in sub-
stance that Professional Standards Boards constitute an integral
part of the agency's promotion process for physicians; and that
the proposal for union membership on such boards is nonnegotiable
because it would interfere with the right '"to promote" employees
reserved to management officials under section 12(b)(2) of the
Order.

The union argues that its proposal does not interfere with
management rights but, rather, would establish a procedure,
negotiable under section 11(a) of the Order, which the agency
would observe in recommending physicians for membership on boards.
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Section 12(b) of the Order provides in relevant part as follows:

Sec. 12, Basic provisions of agreements., Each
agreement between an agency and a labor organization
is subject to the following requirements --

(b) management officials of the agency retain the
right, in accordance with applicable laws and regulations --

(2) to hire, promote, transfer, assign, and retain
employees in positions within the agency . . . .

In connection with applying this provision of the Order in its
VA Research Hospital decision, the Council stated:3/

The emphasis is on the reservation of management
authority to decide and act on these matters,
and the clear import is that no right accorded
to unions under the Order may be permitted to
interfere with that authority., However, there
is no implication that such reservation of deci-
sion making and action authority is intended to
bar negotiations of procedures, to the extent
consonant with law and regulations, which manage-
ment will observe in reaching the decision or
taking the action involved, provided that such
procedures do not have the effect of negating
the authority reserved.

In the VA Research Hospital case, the proposal would have enabled
the union to obtain higher-level management review of a promotion
selection before such action could become final. In those
circumstances, the Council, in finding the proposal negotiable,
held that it did ". . . not require management to negotiate a
promotion selection or to secure union consent to the decision. .
but that it would establish procedures to obtain higher-level
management review before final promotion action was taken.=

5/ Veterans Administration Independent Service Employees Union
and Veterans Admipistration Research Hospital, Chicago, Ill.,
FLRC No, 71A-31 (November 22, 1972), Report No, 31, at p.3.

See also Lodge 2424, TAM-AW and Kirk Army Hospital and Aberdeen
Research and Development Center, Aberdeen, Md., FLRC No. 72A-18
(September 17, 1973), Report No. 44, at pp. 9-11.

6/ 1Ibid.
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The Council recently applied the same principles to the
circumstances presented by VA Hospital, Lebanon, PennsylvaniaZl/
which dealt in part with the right '"to hire" reserved to manage-
ment by section 12(b)(2), There, the Council reached a different
conclusion, holding that the hospital director's actions in
requesting the employment of additional physicians constituted an
integral part of the agency's hiring process and that the union's
proposal which would have required such actions to be taken by
the hospital director would interfere with management's reserved
r:l.ght .

The circumstances of the present case must carefully be distin-
guished from those upon which the Council based its VA-Lebanon
decision. That is, whereas in VA-Lebanon the proposal would
have preempted the hospital director's discretion as to whether
or not to request the employment of additional physicians, the
proposal in the instant case merely would provide for the
selection, by management, of a representative nominated by the
union to serve on Professional Standards Boards considering unit
members for recommendation for promotion. And, as previously
indicated, before the recommendations of such boards can become
final, they are subject to the hospital director's approval or,
if he disapproves, to further consideration and final decision
at a higher level of the agency.

Under these circumstances, it is clear that the proposal neither
would limit the discretion of Professional Standards Boards
considering whether to recommend the promotion of any particular
candidate, nor would it require management to negotiate a pro-
motion selection or secure union consent to the decision. To
the contrary, the proposal plainly concerns only procedures
which management will observe in reaching the decision, which
would assure the union an essentially non-controlling, partic-
ipatory role on boards making recommendations with respect to
the promotion of unit employees.

In conclusion, there is no showing that the proposal would
directly interfere with the ultimate decision and action
authority reserved to management, Furthermore, it does not
appear that the proposal would have the indirect effect of
interfering with such reserved authority by causing unreasonable
delay in the decision.

7/ American Federation of Government Emplovees Local 1966

and Veterans Administration Hospital, Lebanon, Pennsylvania,
FLRC No, 72A-41 (December 14, 1973), Report No., 46, at pp. 5-7.
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Accordingly, we find that section 12(b)(2) of the Order does not
bar negotiations on the union's proposal.

b. Agency regulations as a bar to negotiation. The agency head

determined that the proposal is nonnegotiable because it conflicts
with published agency regulations (VA Manual, DM&S Supplement,
MP-5, Part II, paragraph 2.05c) which provide:

Persons selected to serve on Professional Standards
Boards will be chosen from the most capable,
experienced and responsible personnel.

In explanation of this determination the agency asserts in its
statement of position:

A unit physician cannot be included on a Professional
Standards Board unless he meets . . . [the criteria
established by the regulation.]| Therefore, to comply
with the union proposal might require the Hospital
Director to violate that published agency policy

as the appointment of a physician from the unit is
mandated by the proposal whether or not the Director
finds the union nominee acceptable. [Additional
emphasis supplied. ]

As provided in section 11(c)(3) of the Order, "An agency head's
determination as to the interpretation of the agency's regulations
with respect to a proposal is final" and, therefore, the Council
may not substitute its interpretation of such regulations in

place of the agency head's. However, the union in effect argues,
among other things, that the agency misinterpreted the proposal
and, hence, that the agency regulation, as interpreted by the
agency head is not a bar to negotiations under section 11(a) of
the Order.=' We find the union's argument persuasive in the
circumstances of this case.

8/ Section 11(a) provides in pertinent part: '"An agency and a
labor organization that has been accorded exclusive recognition,
through appropriate representatives, shall meet at reasonable

times and confer in good faith with respect to personnel policies
and practices and matters affecting working conditions, so far as
may be appropriate under applicable laws and regulations, including
policies set forth in the Federal Personnel Manual, published agency
policies and regulations, a national or other controlling agreement
at a higher level in the agency, and this Order. . . ."

73



The agency head's determination and the explanation thereof as
quoted above from the agency's statement of position, charac-
terize the union's proposal as requiring the appointment of

a unit physician to serve on Professional Standards Boards even
though the agency might find that no unit physician meets the
criteria for board membership established by agency regulations.

In our opinion such a characterization of the proposal is erroneous.

The proposal expressly requires, as the union points out, that
unit physicians recommended by the union must meet the criteria
established for board members. Further, contrary to the agency's
position, the unicn states, in the record, its intent that the
proposal if agreed upon:

. « o merely would constitute prior agreement upon
the Administrator's recomnendation of one of the
three (3) to five (5) Becard members from a list
submitted by the Union, provided they meet the
criteria established for Board members. [Emphasis
supplied. ]

Based on the foregoing, it is our opinion that, while the

initial paragraph of the proposal taken alone would support the
agency's characterization of the proposal, the language of the
proposal as a whole expressly limits the requirement to appoint

a physician from the unit to such physicians as the agency official
making such appointment ''deems qualified' under agency regulations.

Hence, in our view, neither the language of the proposal as a
whole nor the expressed intent of the union as to the meaning

of such language supports the agency's characterization of the
proposal as requiring the appointment of a non-qualifying physician
from the unit. Therefore, the agency has failed to establish that
its regulation is applicable so as to preclude negotiation of the
proposal under section 11(a) of the Order.3/

Accordingly, we find that, contrary to the agency head's deter-
mination, the proposal is negotiable.

2/ Cf. Veterans Administration Independent Service Fmployees

Union and Veterans Administration Research Hospital, Chicago,
I1l1., FLRC No. 71A-31 (November 22, 1972), Report No. 31, at

PP. 5-60
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Conclusions

For the reasons discussed above and pursuant to section 2411.27
of the Council's Rules and Regulations, we find that:

1. The agency head's determination as to the nonnegotiability

of the 0.D. duty proposal was valid and must be sustained;
and,

2. The agency head's determination as to the nonnegotiability
of the Professional Standards Boards proposal was improper
and must be set aside. This decision shall not be construed
as expressing or implying any opinion of the Council as to
the merits of the union's proposal. We decide only that,

as submitted by the union and based on the record before us,
the proposal is properly subject to negotiation by the parties
concerned under section 11(a) of Executive Order 11491.

Yoy s

Henry B./Frazier IIY
Execut¥e Director

By the Council.

Issued: JAN 31 B74
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FLRC NO. 73A-52
Military Ocean Terminal, Bayonne, New Jersey, Assistant Secretary Case
No. 32-3101. The Assistant Secretary upheld the Regional Administrator's
dismissal of the complaint filed by Gabriel P. Cardiello, which com-
plaint alleged agency violation of section 19(a) (1) and (2) of the
Order by reason of the abolition of the complainant's job at the
activity. The Assistant Secretary found that Cardiello had not estab-
lished a reasonable basis for his complaint. Cardiello appealed to
the Council alleging, in essence, that the decision of the Assistant
Secretary was arbitrary and capricious because the Assistant Secretary
failed to attach sufficient weight to evidence submitted by the com-
plainant and failed to provide a hearing on the complaint.

Council action (January 31, 1974). The Council held that nothing in
Cardiello's appeal indicated any persuasive evidence which was not
properly considered by the Assistant Secretary, or any substantial
factual issues which required a hearing, or that the Assistant Secretary's
decision was in any other manner arbitrary and capricious. Moreover,
without passing on the precise reasoning adopted by the Assistant
Secretary, the Council determined that the Assistant Secretary's deci-
sion presented no major policy issue. Accordingly, the Council

denied review of Cardiello's appeal pursuant to section 2411.12 of

the Council's rules of procedure.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 € STREET, NW. * WASHINGTON, D.C. 20415
January 31, 1974

Mr. Gabriel P. Cardiello
123 Gordon Street
Ridgefield Paik, New Jersey 07660

Re: Military Ocean Terminal
Bayonne, New Jersey,
Asgistant Secretary Case
No. 32-3101,

FLRC No. 73A-52

Dear Mr. Cardiello:

The Council has carefully considered your petition for review of
the Assistant Secretary's decision in the above-entitled case.

The Assistant Secretary upheld the Regional Administrator's
dismissal of your complaint, which complaint alleged that the
agency violated section 19(a) (1) and (2) of the Order by reason
of the abolishment of your job at the Military Ocean Terminal.
In this regard, the Assistant Secretary found that you had not
established a reasonable basis for your complaint that the
activity interfered with your rights assured by the Order and
discriminated against you because of your union activities.

In your appeal you allege, in essence, that the decision of
the Assistant Secretary is arbitrary and capricious because he
failed to attach sufficient weight to the evidence which you
submitted and failed to provide a hearing on your complaint.

In the Council's opinion, nothing in your appeal indicates that
any persuasive evidence was adduced which was not properly con-
sidered by the Assistant Secretary; or that any substantial
factual issues exist which required a hearing by the Assistant
Secretary; or that the Assistant Secretary's decision was in any
other manner arbitrary and capricious. Moreover, the Council is
of the opinion that, without passing upon the precise reasoning
adopted by the Assistant Secretary, no major policy issue 1is
presented by the Assistant Secretary's decision.
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Accordingly, your petition fails to meet the requirements for
review as provided under section 2411.12 of the Council's rules
of procedure, and the Council has therefore directed that review

of your appeal be denied.
Sincerely, (r,———-
1 }

Henry B. zier II1
Executive

By direction of the Council.

cc: A/SLMR
Dept, of Labor

J. Cutrone
Army
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FLRC NO. 74A-6
Northwest Area Exchange (AAFES), A/SLMR No. 338. Service Employees
International Union (SEIU) Locals 49 and 92 appealed to the Council
from the Assistant Secretary's decision and direction of electionms.
However, no final disposition in the case had been rendered as to
either SEIU Local 49 or Local 92.

Council action (February 7, 1974). The Council denied review of the
SEIU locals' interlocutory appeal, without prejudice to the renewal
of their contentions in a petition duly filed with the Council after
a final decision on the entire case by the Assistant Secretary.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

P

w

s 1900 E STREET, NW. + WASHINGTON, D.C. 20415
Q
N

February 7, 1974

Mr. Stewart Weinberg

Levy, Van Bourg & Hackler

45 Polk Street

San Francisco, California 94102

Re: Northwest Area Exchange (AAFES),
A/SLMR No. 338, FLRC No. 74A-6

Dear Mr. Weinberg:

Reference is made to your petition for review of the Assistant
Secretary's decision and direction of elections, filed on behalf
of Service Employees International Union (SEIU) Locals 49 and 92,
in the above-entitled case.

In his determination, the Assistant Secretary directed an elec-
tion in an activity-wide unit sought by the American Federation
of Government Employees, Local 1504, and self-determination elec-
tions in separate units sought by SEIU Locals 49 and 92, respec-
tively., No final disposition in the case has been rendered as
pertains to either SEIU Local 49 or Local 92.

Section 2411.41 of the Council's rules of procedure prohibits
interlocutory appeals. That is, the Council will not consider

a petition for review of an Assistant Secretary's decision until
a final decision has been rendered on the entire proceeding be-
fore him, as pertains to the appellant., More particularly, in a
case such as here involved, the Council will entertain an appeal
only after certifications of representatives or of the results of
the elections have issued, or after other final disposition has
been made of the entire representation matter, as pertains to the
appellants, by the Assistant Secretary.
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Since a final decision has not been so rendered in the present
case, and apart from other considerations, the Council has
directed that your appeal be denied, without prejudice to the
renewal of your contentions in a petition duly filed with the
Council after a final decision on the entire case by the
Assistant Secretary.

By the Council,

Sincerely,

Heixéryna}razier II;

Executive Director

cc: A/SLMR
Dept. of Labor

Northwest Area Exchange
AAFES

J. D. Harvison
AFGE
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FLRC NO. 73A-4
American Federation of Government Employees, Local 2532 and Small
Business Administration (Dorsey, Arbitrator). The arbitrator deter-
mined that the agency violated the parties' collective bargaining
agreement by the agency's reassignment of certain employees, in
implementing a "reorganization," without prior notice to or consulta-
tion with the union. As a remedy, the arbitrator awarded the reassigned
employees the right to remain on their reassignments or to withdraw
and exercise ''rights of assignment to a position as such rights
existed relative to a reduction-in-force'" on the date of the reassign-
ments. The agency filed exceptions to the award. The Council denied
review of the agency's petition as failing to meet the requirements
for review under the Council's rules (Case Report No. 36). Sub-
sequently, the union filed a motion that the Council order a show-
cause hearing as to why the Council should not direct the agency to
implement the award with respect to Robert H. Morgan, an employee
who was reassigned and thereafter retired.

Council action (February 12, 1974). The Council determined that a
dispute existed between the parties as to the meaning of the award
with respect to Morgan, and directed the parties (1) to resubmit the
award to the arbitrator for clarification and interpretation of the
award with respect to Morgan; and (2) within 15 days after the arbitra-
tor's action, to file with the Council the award as clarified and

interpreted and any exceptions thereto which the respective parties
wish to be considered by the Council.
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. \’i%g;; UNITED STATES
\f;*‘:‘\i‘ f FEDERAL LABOR RELATIONS COUNCIL
\¥P\ ;: 1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

February 12, 1974

Mr. Clyde M. Webber, National President

American Federation of Government
Employees (AFL-CIO)

1325 Massachusetts Avenue, NW.
Washington, DC 20005

Mr. Carl E. Grant

Director of Personnel

Small Business Administration
1441 L Street, NW.
Washington, DC 20416

Re: American Federation of Government
Employees, Local 2532 and Small
Business Administration (Dorsey,
Arbitrator), FLRC No. 73A-4

Gentlemen:

Reference is made to the union's motion that the Council order a show-
cause hearing as to why the Council should not direct implementation of

the arbitration award in the above-entitled case with respect to
Robert H. Morgan.

Upon careful consideration of the union's motion, and the agency's
opposition thereto, the Council is of the opinion that there exists
between the parties a dispute as to the meaning of the arbitrator's
award with respect to Morgan. Accordingly, in accordance with section
2411.37(b) of the Council's rules, the parties are directed: (1) To
resubmit the award to the arbitrator for clarification and interpreta-
tion of the award with respect to Morgan; and (2) within 15 days after
the arbitrator's action, to file with the Council the award as clarified
and interpreted and any exceptions thereto which the respective parties
wish to be considered by the Council. The resubmission to the arbitrator
would only be for clarification and interpretation of the award pre-
viously made, not for relitigating or modifying the award. The purpose
of the resubmission in this case would be to ask the arbitrator to
determine only whether or not his award applies to one of the "employees
who were reassigned" and thereafter retired.
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Pending receipt of the award as clarified and interpreted and any
exceptions thereto, the Council will hold this case in abeyance.

By direction of the Council.

Sincerely,
Henry Frazier III

Executive Director
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FLRC NO. 73A-45
Department of Health, Education and Welfare, Bureau of Retirement
and Survivors Insurance Payment Center, Birmingham, Alabama, Assistant
Secretary Case No. 40-4708 (CA). The Assistant Secretary upheld the
Regional Administrator's dismissal of the complaint filed by employee
Mary T. Waldrop, which alleged that the agency violated section
19(a) (1) and (3) of the Order by inviting the exclusive bargaining
representative to be present at the meeting to discuss her promotional
appraisal. According to the findings of the Regional Administrator,
the representative, upon request of Waldrop, left the subject meeting
and Waldrop was informed of the agency's position that the representa-
tive does not have the right to be present during the informal stages
of a grievance unless specifically requested by the grievant. The
Assistant Secretary found no evidence that the activity engaged in
acts which constituted either interference with her rights under the
Order or improper assistance to the union within the meaning of section
19(a) (3) of the Order, and no evidence to support her contention that
the Regional_Administrator decided the case without fully and fairly
considering all relevant evidence.

Waldrop appealed to the Council alleging, in effect, that the activity's
action was an unlawful interference with employee rights under the
Order and that the Assistant Secretary improperly refused to order a
hearing on her complaint.

Council action (February 28, 1974). The Council held that nothing

in the appeal indicates that any substantial factual issues exist
which required a hearing by the Assistant Secretary, or that the
Assistant Secretary's decision was in any manner arbitrary and
capricious. Moreover, without passing upon the precise reasoning

of the Assistant Secretary, the Council determined that no major
policy issue is presented by the Assistant Secretary's decision.
Accordingly, the Council denied review of Waldrop's appeal pursuant

to section 2411.12 of the Council's rules of procedure (5 CFR 2411.12).
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N § 1900 E STREET, NW. * WASHINGTON, D.C. 20415
= February 28, 1974

Ms, Mary T. Waldrop
Post Office Box 5761
Birmingham, Alabama 35209

Re: Department of Health, Education and
Welfare, Bureau of Retirement and
Survivors Insurance Payment Center,
Birmingham, Alabama, Assistant Secretary
Case No. 40-4708 (CA), FLRC No. 73A-45

Dear Ms. Waldrop:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case and the
agency's opposition thereto.

The Assistant Secretary's decision upheld the Regional Administrator's
dismissal of your complaint which alleged that the agency had violated
section 19(a)(1) and (3) of the Order by inviting the exclusive bar-
gaining representative to be present at the meeting to discuss your
promotional appraisal. The Regional Administrator found in this regard
that you objected to the representative's presence and requested that
she leave. Immediately after you made your request, the representative
left and did not participate or act as an observer at the meeting.
Additionally, you were informed that the agency takes the position that
the exclusive representative's observer does not have the right to be

present during the informal stages of a grievance unless specifically
requested by the grievant,

The Assistant Secretary found no evidence that the activity engaged in
any independent acts which constituted either interference with your
rights under the Order or improper assistance to the union within the
meaning of section 19(a)(3) of the Order, and no evidence to support
your contention that the Regional Administrator decided the case with-
out fully and fairly considering all relevant evidence.

Your petition for review alleges, in effect, that the activity's action
was an unlawful interference with employee rights under the Order and

that the Assistant Secretary improperly refused to order a hearing on
your complaint,
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In the Council's opinion, nothing in your appeal indicates that any
Substantial factual issues exist which required a hearing by the
Assistant Secretary, or that the Assistant Secretary's decision was
in any manner arbitrary and capricious. Moreover, the Council is of
the opinion that, without passing upon the precise reasoning of the
Assistant Secretary, no major policy issue is presented by. the
Assistant Secretary's decision.

Accordingly, your appeal fails to meet the requirements for review as
provided under section 2411.12 of the Council's rules of procedure.
The Council has therefore directed that review of your appeal be denied.

By direction of the Council.

Sincerely,

Henry B™¥razier III

Executive Director

cc: A/SLMR
Dept. of Labor

E. J. Listerman
SSA
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FLRC No. 73A-48
American Federation of Government Employees, Local 53, and Navy
Regional Finance Center, Norfolk, Virginia. The negotiability dis-
pute in this case involved a proposal concerning the general phrase
"such other duties as may be assigned" in position descriptions.

Council action (February 28, 1974). The Council, based on its deci-
sion in the Louisville Naval Ordnance Station case, FLRC No. 73A-21
(Report No. 48), ruled that the provision is negotiable under section
11(a) of the Order. Accordingly, the agency head's contrary deter-
mination was set aside.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

American Federation of Government Employees
Local 53

and FLRC No. 73A-48

Navy Regional Finance Center
Norfolk, Virginia

DECISION ON NEGOTIABILITY ISSUE

Background of Case

The union (American Federation of Government Employees, Local 53)
is the exclusive bargaining representative for a unit of all

eligible civilian employees at the Navy Regional Finance Center,
Norfolk, Virginia.

During the agency review of a proposed agreement between the union
and the activity, the Department of the Navy disapproved a portion
of a provision in the agreement concerning use of the phrase,
"such other duties as may be assigned,' in position descriptions.
The disputed provision as underlined below reads as follows:

Article 17, Section 5

It is agreed that each position description éhall fully
spell out the duties of the employee. When the catchall
phrase, "and such other duties as may be assigned" is
included in a position description, the Employer agrees
that it shall not, except in unusual circumstances, be used
as a basis for assigning duties to an employee which are
unrelated to his principal duties.

Upon referral, the Department of Defense upheld the position of
the Navy, determining that the disputed portion of the provision
was nonnegotiable under the Order. The union appealed this
determination to the Council under section 11(c)(4) of the Order
and the agency filed a statement of position.

Opinion
The question before the Council relates to the negotiability of the

union's proposed provision concerning use of the phrase 'such other
duties as may be assigned" in position descriptions.
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In our view the provision here in dispute bears no material
difference from the union's proposal concerning position descriptions
which was before the Council and held negotiable in Local Lodge 830,
IAM and Louisville Naval Ordnance Station, Department of the Navy,
FLRC No. 73A-21 (January 31, 1974).

Therefore, based on the applicable discussion and analysis in the
Louisville Naval Ordnance decision, the disputed portion of Article
17, section 5, under consideration in the instant case, must also
be held to be negotiable.

Conclusion

For the foregoing reasons, we find that Article 17, section 5 is
negotiable under the Order. Accordingly, pursuant to section
2411.27 of the Council's rules of procedure, the agency head's
contrary determination must be set aside. This decision, however,
shall not be construed as expressing or implying any opinion of the
Council as to the merits of the provision. We decide only that,

as submitted, and based on the record before us, the provision is
properly subject to negotiation by the parties under section 11(a)

fonsl i

Henry Fraz1er I1
Execu iye Director

By the Council.

Issued: FEB 2 g %74
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FLRC NO. 73A-54
Veterans Administration Hospital, Portland, Oregon, A/SLMR No. 308.
The Assistant Secretary, applying the principles enunciated in
United States Naval Construction Battalion Center, A/SLMR No. 8, dis-
missed the representation petition of the Oregon Nurses Association
(ONA) seeking to sever a segment of professionals (staff nurses) from
an activity-wide unit of all professional and nonprofessional employees.
The ONA appealed to the Council, contending that the Assistant
Secretary's decision is arbitrary and capricious based on evidence
in the record; and in effect that a major policy issue is presented
concerning the adoption by the Council of a new policy with regard
to the representation rights of professionals.

Council action (March 20, 1974). The Council held that the Assistant
Secretary's decision does not appear arbitrary and capricious since

it does not appear that the Assistant Secretary acted without reason-
able justification in his decision. Also, the Council held that the
Assistant Secretary's determination is consistent with precedent deci-
sions by the Council and, since no persuasive reasons were advanced
by the union for overturning these precedents, no major policy issue
is presented. Accordingly, the Council denied review of the ONA's
appeal pursuant to section 2411.12 of the Council's rules of pro-
cedure (5 CFR 2411.12).
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, NW. « WASHINGTON, D.C. 20415
March 20, 1974

Mr. William A. Lang

Executive Director

Oregon Nurses Association, Inc.
620 Southwest 5th Avenue
Portland, Oregon 97204

Re: Veterans Administration Hospital,
Portland, Oregon, A/SLMR No. 308,
FLRC No. 73A-54

Dear Mr. Lang:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case, and the
agency's opposition thereto.

The Assistant Secretary dismissed the representation petition of the
Oregon Nurses Association seeking to sever a segment of professionals
(staff nurses) from an activity-wide unit of all professional and
nonprofessional employees at the Veterans Administration Hospital,
Portland, Oregon. In particular, the Assistant Secretary found that
the evidence did not establish that there had been a failure or re-
fusal of the activity-wide unit representative to render fair and
effective representation to the employees in the unit sought. Rather,
in his view, the record disclosed that a harmonious relationship had
been maintained for several years between the activity and the activity-
wide representative with respect to all unit employees, including those
in the petitioned-for unit. Further, applying the principles enunciated
in United States Naval Construction Battalion Center, A/SLMR No. 8, in
which the Assistant Secretary concluded that ". . .where the evidence
shows that an established, effective and fair collective bargaining
relationship is in existence, a separate unit carved out of the exist-
ing unit will not be found appropriate except in unusual circumstances,"

the Assistant Secretary found no such "unusual circumstances" in the
present case.

In your petition for review you contend that the Assistant Secretary's
decision is arbitrary and capricious, principally because he failed to
take cognizance of evidence in the record which allegedly demonstrated
that a fair and effective collective bargaining relationship on behalf
of the staff nurses did not exist, and because he failed to find that

"unusual circumstances" existed which warranted the establishment of a
separate unit of staff nurses. Additionally, in effect, you contend
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that the Assistant Secretary's decision presents a major policy issue
concerning the adoption by the Council of a new policy with regard to
the representation rights of professionals under the Order.

In our view your petition for review of the Assistant Secretary's deci-
sion does not meet the requirements of section 2411.12 of the Council's
rules; his findings and decision do not appear arbitrary and capricious
nor do they present a major policy issue. With respect to your conten-
tions relating to matters relied upon by the Assistant Secretary in his
determination, it does not appear that the Assistant Secretary acted
without reasonable justification in his decision.

As to the alleged major policy issue, the principles applied by the
Assistant Secretary in this case were specifically approved by the
Council in Department of the Navy, Naval Air Station, Corpus Christi,
Texas, A/SLMR No. 150, FLRC No. 72A-24 (May 22, 1973). Further, in
Veterans Administration Center, Togus, Maine, A/SLMR No. 84, FLRC

No. 71A-42 and Veterans Administration Center, Mountain Home, Tennessee,
A/SLMR No. 89, FLRC No. 71A-45 (June 22, 1972), the Council held that noth-
ing in section 10(b) (4) of the Order implies or requires that a segment
of professionals be accorded any special right of severance from more
comprehensive units of an activity's employees. In the instant case, no
persuasive reasons are advanced for overturning these precedents. There-

fore, we conclude that the subject decision of the Assistant Secretary
presents no major policy issue.

Accordingly, because your appeal fails to meet the requirements for
review as provided under section 2411.12 of the Council's rules of
procedure, review of your appeal is denied.

By the Council.

Henry B.{Frgzier IIIL
Executive Director

cc: A/SLMR
Dept. of Labor

R. E. Coy
VA
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FLRC NO. 73A-55

Department of Justice, U.S. Bureau of Prisons, U.S. Penitentiary,
Lewisburg, Pennsylvania, Assistant Secretary Case No. 20-4035 (AP).
The Assistant Secretary denied the request of the union (Lodge 148,
American Federation of Government Employees) for an extension of

time in which to request review of the Regional Administrator's
decision in the subject case which request for extension, predicated
on the absence on vacation of the union's counsel, was received by
the Assistant Secretary two days late under section 202.6(d) of the
Assistant Secretary's regulations. The union appealed to the Council
alleging that the Assistant Secretary's decision was arbitrary and

capricious, denying the union due process under the spirit, intent
and letter of the Order.

Council action (March 20, 1974). The Council held that the decision
of the Assistant Secretary applying his rules in the circumstances
of this case does not appear in any manner arbitrary and capricious.
Also, the appeal did not allege, nor does it appear therefrom, that
the Assistant Secretary's decision presents a major policy issue.
Accordingly, the Council denied review of the union's appeal under
section 2411.12 of the Council's rules of procedure (5 CFR 2411.12).
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. * WASHINGTON, D.C. 20415
March 20, 1974

Mr. William R. Tait, Jr.
McNerney, Page, Vanderlin & Hall
433 Market Street

Williamsport, Pennsylvania 17701

Re: Department of Justice, U.S. Bureau
of Prisons, U.S. Penitentiary,
Lewisburg, Pennsylvania, Assistant
Secretary Case No. 20-4035 (AP),
FLRC No. 73A-55

Dear Mr. Tait:

The Council has carefully considered your petition for review of
the Assistant Secretary's decision in the above-entitled case, and
the agency's opposition thereto.

The Assistant Secretary denied your request for an extension of time
in which to request review of the Regional Administrator's decision
in the subject case, which request for extension (predicated on your
absence on vacation) was received by the Assistant Secretary on the
last day for the filing of the request for review. The Assistant
Secretary based his decision on section 202.6(d) of his regulations
which provides, in pertinent part, that: 'Requests for an exten-
sion of time shall be in writing and received by the Assistant
Secretary not later than three (3) days before the date the request
for review is due." The Assistant Secretary determined that con-
siderations of uniform and expeditious handling of cases compelled
adherence to the timeliness requirements of his regulationms.

In your petition for review you contend that the Assistant Secretary's
decision was arbitrary and capricious, denying you due process under
the spirit, intent and letter of the Order.

Section 2411.12 of the Council's rules provides that a "petition for
review of a decision of the Assistant Secretary is not a matter of
right, but of discretion, and, subject to the requirements of this
part, will be granted only where there are major policy issues present
or where it appears that the decision was arbitrary and capricious."
Your petition for review fails to meet these requirements.
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In the Council's opinion, the decision of the Assistant Secretary
applying his rules in the circumstances of the instant case does
not appear in any manner arbitrary and capricious. Also, you
neither alleged in your appeal, nor does it appear therefrom, that
the Assistant Secretary's decision presents a major policy issue.

Accordingly, as your appeal fails to meet the requirements for review
as provided in section 2411.12 of the Council's rules of procedure,
review of your appeal is hereby denied.

By the Council.

Sincerely,

B Frae.

Hrazier II1
Director

cc: A/SLMR
Dept. of Labor

R. Alpher
Bureau of Prisons
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FLRC No. 73A-58
United States Air Force 321st Combat Support Group, Grand Forks Air
Force Base, North Dakota, A/SLMR No. 319. The Assistant Secretary
dismissed a representation petition filed by American Federation of
Government Employees (AFGE) Local 3379 because he found it barred
by a draft agreement between National Federation of Federal Employees
Local 1347 and the activity. In this connection, the Assistant
Secretary found that the agreement contained substantial and finalized
terms and conditions of employment sufficient to stabilize the bar-
gaining relationship, and had been timely signed by authorized
representatives of the parties on the last day of a ninety day period
during which they could negotiate such an agreement free from a
rival union's claim for representation (pursuant to section 202.3(d)
of the Assistant Secretary's regulations). AFGE appealed to the
Council, asserting that the Assistant Secretary's decision was
arbitrary and capricious because it did not resolve credibility
issues posed by the record, and because the Assistant Secretary's
findings of fact regarding the conclusion of the agreement by the
parties were unsupported by substantial creditable evidence.

Council action (March 20, 1974). The Council held that the Assistant
Secretary's decision did not appear arbitrary and capricious because
he made dispositive findings of fact, and it did not appear from AFGE's
appeal that the decision was without reasonable justification. More-
over, the Council ruled that AFGE's appeal did not allege, nor did

it appear therefrom, that any major policy issue was presented by

the Assistant Secretary's decision. Accordingly, the Council denied
review of AFGE's appeal pursuant to section 2411.12 of the Council's
rules of procedure (5 CFR 2411.12).
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415
March 20, 1974

Mr. L. M. Pellerzi

General Counsel

American Federation of Government
Employees, AFL-CIO

1325 Massachusetts Avenue, NW.

Washington, D.C. 20005

Re: United States Air Force 321st Combat
Support Group, Grand Forks Air Force
Base, North Dakota, A/SLMR No, 319,
FLRC No. 73A-58

Dear Mr. Pellerzi:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision, and the agency's opposition thereto,
in the above-entitled case.

In his decision, the Assistant Secretary dismissed a representation
petition filed on October 30, 1972, by American Federation of Government
Employees (AFGE), AFL-CIO, Local 3379, because the petition was barred
by an agreement entered into between the National Federation of Federal
Employees (NFFE) Local 1347 and the activity. In this regard, the
Assistant Secretary found that on October 26, 1972, the last day of a
ninety day period during which NFFE Local 1347 and the activity could
negotiate an agreement free from a rival union's claim for representation
(pursuant to section 202,3(d) of the Assistant Secretary's Regulations),
the president of NFFE Local 1347 and the Civilian Personnel Officer of
the activity signed a draft of a collective agreement which contained
substantial and finalized terms and conditions of employment sufficient
to stabilize the bargaining relationship. The Assistant Secretary further
found that the Civilian Personnel Officer had been authorized by the Base
Commander to sign such an agreement on behalf of the activity. Based on
these findings, the Assistant Secretary determined that this draft agree-
ment was binding on the parties, and properly barred a subsequently
filed representation petition.

In your petition for review, you contend that the decision of the
Assistant Secretary was arbitrary and capricious because the Assistant
Secretary did not resolve credibility issues posed by the record, and
because he made findings of fact concerning the conclusion of an agree-

ment on October 26, 1972, which are unsupported by substantial creditable
evidence.
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In the opinion of the Council, your appeal does not mcet the
requirement for review under section 2411.12 of the Council's rules.
That is, the Assistant Secretary's actions do not appear arbitrary
and capricious, for he made dispositive findings of fact, and it does
not appear from your appeal that the decision was without reasonable
justification. Moreover, your appeal neither alleges, nor does it
appear therefrom, that any major policy issue is presented by the
Assistant Secretary's decision. Accordingly, since your petition
fails to meet the requirements for review as provided under section

2411.12 of the Council's rules of procedure, review of your appeal
is hereby denied.

By the Council.

Sincerely,

Henry B{ [Frazier II;

ExecutiVe Director

cc: A/SLMR
Dept. of Labor

Capt. J. E. Dumerer
USAF

M. A. Forscey
NFFE
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FLRC NO. 73A-62
National Association of Government Employees, Local R14-32 (Fort
Leonard Wood), Fort Leonard Wood, Missouri, Assistant Secretary Case
No. 62-3712 (CO). The Assistant Secretary upheld the Regional
Administrator's dismissal of the complaint filed by the National
Federation of Federal Employees (NFFE), which complaint alleged
that National Association of Government Employees (NAGE) Local
R14-32 violated section 19(b) (1) of the Order by soliciting signatures
for a representation election petition during duty hours. The Assistant
Secretary found that NAGE did not violate section 19(b) (1) since there
was no evidence that such conduct interfered with, restrained, or
coerced the employees in the exercise of their rights under section
1(a) of the Order. NFFE appealed to the Council alleging that the
Assistant Secretary's decision presents a major policy issue concern-
ing whether a union may be charged by another union with an unfair
labor practice under section 19(b) (1) for soliciting election petition
signatures from employees during duty hours.

Council action (March 20, 1974). The Council, without adopting the
reasoning reflected in the precise language used by Assistant Secretary
concerning union activities by employee supporters during duty hours,
determined that the Assistant Secretary's decision presented no major
policy issue. The Council further held that the petition neither
alleged, nor did it otherwise appear, that the Assistant Secretary's
decision was arbitrary and capricious. Accordingly, the Council

denied review of NFFE's appeal pursuant to section 2411.12 of the
Council's rules of procedure (5 CFR 2411.12).
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= Y March 20, 1974

Mr. Michael Sussman
Staff Attorney
National Federation of
Federal Employees
1737 H Street, NW.
Washington, D.C. 20006

Re: National Association of Government
Employees, Local R14-32 (Fort Leonard
Wood), Fort Leonard Wood, Missouri,
Assistant Secretary Case No. 62-3712
(CO), FLRC No. 73A-62

Dear Mr. Sussman:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

The Assistant Secretary's decision upheld the Regional Administrator's
dismissal of your complaint that the National Association of Govermment
Employees (NAGE) Local R14-32 had violated section 19(b) (1) of the
Order by allegedly soliciting, during duty hours, signatures for a
representation election petition. The Assistant Secretary found that
NAGE did not violate section 19(b) (1) of the Order since there was no
evidence that such conduct interfered with, restrained, or coerced

the employees in the exercise of their rights under section 1(a) of

the Order.

You contend in your petition for review that the Assistant Secretary's
decision presents a major policy issue concerning whether a union may
be charged by another union with an unfair labor practice under section
19(b) (1) of the Order for soliciting election petition signatures from
employees during duty hours.

In the Council's opinion, your petition for review does not meet the
considerations governing review established by section 2411.12 of the
Council's rules. That is, without adopting the reasoning reflected

in the precise language used by the Assistant Secretary in his decision
concerning union activities by employee supporters during duty hcurs,
ne major policy issuve is presented with respect to the meaning of
section 19(b) (1) of the Order by the Assistant Secretary's decision in
this case. Mcreover, you do not allege, nor does it otherwise appear,
that such decision was in any manner arbitrary and capricious.

101



Since the Assistant Secretary's decision does not appear arbitrary
and capricious and does not present a major policy issue, your appeal
fails to meet the requirements for review as provided in section
2411.12 of the Council's rules of procedure. Accordingly, your peti-
tion for review is denied.

By the Council.

Sincerely,

azier III
Director
cc: A/SLMR

Dept. of Labor

G. J. Arrington
NAGE

R. Simboli
Ft. Leonard Wood
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FLRC NO. 73A-63
Department of the Army, United States Army Base Command, Okinawa, A/SLMR
No. 243. The Assistant Secretary, in pertinent part, excluded several
employee classifications from an activity-wide unit because they were
vested with supervisory authority over foreign nationals, and he made
no determination with regard to another classification because of an
absence of information concerning the incumbent's duties and extent
of direction over foreign nationals. In reaching his decision,
the Assistant Secretary relied upon principles enunciated in his
decision in Department of the Air Force, McConnell Air Force Base,
Kansas, A/SLMR No. 134 [upheld by the Council, FLRC No. 72A-15
(April 17, 1973), Report No. 36], which stated, in effect, that the
determinative factors with regard to supervisory status are the
duties performed by, rather than the type of personnel working under,
the alleged supervisor. The union appealed to the Council, alleg-
ing that the Assistant Secretary's decision presents a major policy
issue or appears arbitrary and capricious principally because: the
agency failed to produce evidence concerning the supervisory duties
of the incumbents in the disputed classifications; the Assistant
Secretary's findings were not supported by the weight of the evidence
in the record; the Assistant Secretary failed to adhere to applicable
precedent; and the McConnell principles are not dispositive.

Council action (March 20, 1974). The Council held that the Assistant
Secretary's decision does not appear arbitrary and capricious because
it does not appear that he acted without reasonable justification in
his findings. The Council also held that the subject decision does
not present a major policy issue, since the Assistant Secretary's
decision is consistent with McConnell and other pertinent Council
decisions. Accordingly, the Council denied review of the union's
appeal under section 2411.12 of the Council's rules of procedure

(5 CFR 2411.12).
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e UNITED STATES
& \/.i \}“ FEDERAL LABOR RELATIONS COUNCIL
o sl
3 \\///&éa 1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415
\__//// March 20, 1974

Mr. Raymond J. Malloy

Assistant General Counsel

American Federation of Government
Employees, AFL-CIO

1325 Massachusetts Avenue, NW,

Washington, D.C. 20005

Re: Department of the Army, United
States Army Base Command, Okinawa,
A/SLMR No. 243, FLRC No. 73A-63

Dear Mr. Malloy:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case, and the
agency's opposition thereto.

The Assistant Secretary, in pertinent part, excluded several employee
classifications from the activity-wide unit because they were vested
with supervisory authority over foreign nationals. He further made no
determination as to another category's inclusion or exclusion from the
unit because of the absence of specific information as to the incum-
bent's duties and the extent to which he provides direction to foreign
nationals. In reaching his determination, the Assistant Secretary
relied upon the principles enunciated in his decision in Department of
the Air Force, McConnell Air Force Base, Kansas, A/SLMR No. 134 [upheld
by the Council, FLRC No. 72A-15 (April 17, 1973), Report No. 36] where
he excluded from the recognized unit, as supervisors, individuals who
exercised supervisory authority over military personnel who were not
"employees'" as defined by section 2(b) of the Order. 1In that case,

the Assistant Secretary stated, in effect, that the determinative fac-
tors with regard to supervisory status are the duties performed by,
rather than the type of personnel working under, the alleged supervisor.

In your petition for review you contend that the Assistant Secretary's
decision appears arbitrary and capricious or that a major policy issue
is presented principally because: the agency failed to produce evidence
relating to the supervisory duties of the incumbents in the disputed
classifications; the Assistant Secretary's findings are not supported
by the weight of the evidence in the record; the Assistant Secretary
failed to adhere to applicable precedents in reaching his determination;
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and because the McConnell principles relied on by the Assistant
Secretary are not dispositive of the instant case since McConnell

was not concerned with supervision of foreign nationals as are here
involved.

In the Council's opinion, your appeal does not meet the requirements
for review as provided in section 2411.12 of the Council's rules of
procedure. That is, in our view, the Assistant Secretary's decision
does not appear arbitrary and capricious, nor does it present a major
policy issue. With respect to your contentions that his decision
appears arbitrary and capricious, it does not appear that the Assistant
Secretary acted without reasonable justification. As to the alleged
major policy issues, the Assistant Secretary's decision clearly is

consistent with the Council's decisions in McConnell and other pertinent
cases.*

Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present a major policy issue, your appeal fails
to meet the requirements for review as provided in section 2411.12 of

the Council's rules of procedure. Accordingly, review of your appeal
is hereby denied.

By the Council.

Sinceyely,
Henry razier III

Executive Director
cc: A/SLMR
Dept. of Labor

G. L. Olmsted
Army

*See, e.g. Mare Island Naval Shipyard, Vallejo, California, A/SLMR No.
129, FLRC No. 72A-12 (May 25, 1973), Report No. 40; United States
Naval Weapons Center, China Lake, California, A/SLMR No. 128, FLRC

No. 72A-11 (May 25, 1973), Report No. 40; and United States Department
of Agriculture, Northern Marketing and Nutrition Research Division,

Peoria, Illinois, A/SLMR No. 120, FLRC No. 72A-4 (April 17, 1973),
Report No. 36.
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FLRC NO. 72A-50

Internal Revenue Service, Office of the District Director, Jacksonville
District, Jacksonville, Florida, A/SLMR No. 214. Upon a complaint
filed by the National Treasury Employees Union, Jacksonville District
Joint Council, and the National Treasury Employees Union, the Assistant
Secretary held that the agency had not violated section 19(a) (6) of

the Order by refusing to furnish the union with the home addresses of
all employees in the union's exclusive bargaining unit. The Council
accepted the case for review, having determined that a major policy
issue was present. [Report No. 42]

Council action* (March 29, 1974). The Council agreed with the Assistant
Secretary that an exclusive representative is entitled to and, to the
extent necessary, must be provided with effective means of communicat-
ing with the employees in the unit. In this regard, agencies, as a

part of their obligation to consult, confer, or negotiate with an
exclusive representative, must where appropriate, provide an exclusive
representative with means of communicating with unit employees and a
failure to do so would constitute a violation of section 19(a) (6).
Further, in this regard the Council held that a determination of whether
an exclusive representative in fact has effective means of communicating
with unit employees must be made on a case-by-case basis. Applying the
foregoing in the instant case, the Council sustained the Assistant
Secretary's determination on the basis of the record that the union

did in fact have effective means of communicating with the unit employees
and, therefore, the agency had no obligation to provide the union with
the additional means of communication here involved.

*The Chairman of the Civil Service Commission did not participate in this
decision.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Internal Revenue Service,

Office of the District Director,
Jacksonville District, Jacksonville,
Florida

Respondent
and

A/SLMR No. 214
National Treasury Employees Union, FLRC No. 72A-50
Jacksonville District Joint Council,
and the National Treasury Employees Union
Complainant
and

United States Civil Service Commission

Intervenor

DECISION ON APPEAL FROM ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a Decision and Order of the Assistant Secretary
who, upon a complaint filed by National Treasury Employees Union,
Jacksonville District Joint Council, and the National Treasury Employees
Union (herein jointly called the union),l/ held that Internal Revenue
Service, Office of the District Director, Jacksonville District,
Jacksonville, Florida (herein referred to generally as the IRS), had

not violated section 19(a) (6) of the Order by refusing to furnish the
union with the home addresses of all employees in the union's exclusive
bargaining unit.

The underlying facts as found by the Administrative Law Judge, whose
findings, conclusions, and recommendations were adopted by the Assistant
Secretary, are essentially undisputed. Briefly the facts are as follows:

1/ The name of the union appears as amended during the pendency of
the instant proceeding.
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The union,which is the exclusive bargaining representative for a unit
of all nonsupervisory professional and nonprofessional employees at

the activity requested IRS to provide it with the home addresses of the
employees in the unit. When IRS declined to provide the requested
information, the union filed the instant complaint.

The Assistant Secretary determined, in effect, that an exclusive
representative is entitled to and, to the extent necessary, must be
provided with effective means of communicating with unit employees

under the Order. In this regard, he found dispositive in the instant
case that the union had about one steward for each 40 unit employees;

the union receives from IRS a quarterly list of the names of unit
employees; IRS has agreed to provide the union with meeting spaces and
bulletin boards; the union can distribute literature in IRS offices on
nonduty time; and IRS provides each new employee with information con-
cerning the existence of the union, including an "announcement card"
inviting the employee to furmish the union with his home address. Also
noted was the union's apparent failure to utilize existing means of
comnunicating with unit employees, for example, use of IRS meeting facil-
ities and visitation by union officials at the duty posts. The Assistant
Secretary concluded that on the facts of this case the union had effective
means of communicating with unit employees and dismissed the complaintugl

The union appealed the Assistant Secretary's decision to the Council.

The Council found that a major policy issue was presented concerning the
criteria applied by the Assistant Secretary in this case and accepted the
petition for review on this issue. The union filed a brief and a supple-
mental submission.3/ 1IRS filed a response to the union's supplemental
material and also relied in effect on the opposition which it had filed to
the union's initial request for review.2

2/ The Assistant Secretary found it unnecessary to consider the contention
of the Civil Service Commission that he was barred by certain CSC regu-
lations from ordering the IRS to furnish the union with the addresses of
employees in the unit, stating that his decision should not be construed
to mean that he necessarily agrees with the contention. The Assistant
Secretary also specifically did not adopt the finding of the ALJ to the
extent that he implies that where an exclusive representative has several
different means in which to communicate with unit employees, each of which
alone may be inadequate to provide effective communication, the cumulative
effect of the various means available may nevertheless provide the union
with an adequate means of communicating with unit employees.

3/ The union also requested an opportunity to present oral argument before
the Council. The request is denied as the record adequately reflects the
issues and the respective positions of the parties.

ﬁ/ The United States Civil Service Commission made no submission.
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Opinion

As already indicated, the essence of the criteria enunciated by the
Assistant Secretary is that an exclusive representative is entitled to
and, to the extent necessary, must be provided with effective means of

communicating with the employees in the unit. The Council agrees with
this determination.

Section 10(e) of the Order provides that a labor organization which has
been selected as the exclusive bargaining representative is entitled to
act for and to negotiate agreements covering all employees in the unit
and it is responsible for representing the interests of all employees in

the unit without discrimination and without regard to labor organization
membership.3/

To this end, in our opinion, the implementation of the provisions of
section 10(e) of the Order requires that the exclusive representative
have effective means of communicating with unit employees. Moreover,
agencies, as a part of their obligation to consult, confer, or negotiate
with an exclusive representative, must where appropriate, provide an ex-
clusive representative with means of communicating with unit employees
and a failure to do so would constitute a violation of section 19(a) (6).

A determination of whether an exclusive representative in fact has
effective means of communicating with unit employees must be made on a
case-by-case basis. In many instances, little or no action by the agency
would be necessary to supplement the means of communication readily avail-
able to the union on its own initiative. On the other hand, in some
instances where because of such factors as the size of unit, geographic
dispersion of employees, isolated duty locations, etc., the union may not
have effective means of communicating with the unit employees. In such
situations, as stated above, the proper implementation of the Order might
require that the agency assist the exclusive representative in facilitating
such communication, consistent with law and regulation, e.g., by providing
the union with the periodic use of the intraagency mailing system or ad-
dressing envelopes containing union material and depositing those envelopes
in the U.S. mail for delivery to employees at their home addresses. A failure
to provide the exclusive bargaining representative such access to employees
in the unit, where required, would constitute a failure on the part of the
agency to meet its obligation to consult, confer, or negotiate with the
exclusive representative in violation of section 19(a)(6) of the Order.

5/ Moreover Section 13 requires that an agreement between an agency and
a labor organization must contain a grievance procedure for the consider-
ation of grievances over the interpretation or application of the agree-
ment. Of course, the exclusive representative's interaction with unit
employees is an integral part of such a grievance procedure.
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In the instant case, applying the criterion that a union must have
effective means of communicating with unit employees, the Assistant
Secretary determined, on the basis of the record, that the union did

in fact have effective means of communicating with the unit employees
and, therefore, IRS had no obligation to provide the union with addi-
tional such means of communication. Accordingly, the IRS's actions

did not violate section 19(a)(6) of the Order. The Assistant Secretary's
decision is clearly sugported by the record and consistent with the
purposes of the Order.5/

Accordingly, pursuant to section 2411.17(b) of the Council's rules of
procedure, we sustain the Assistant Secretary's dismissal of the com-

K “"yﬂ—\g

Henry B. razier ITI
Executive Director

By the Council.*

Issued: March 29, 1974

*The Chairman of the Civil Service Commission did not participate in
this decision.

/ Like the Assistant Secretary, we find it unnecessary in this case
to consider the propriety of the CSC regulation which prohibits an
agency from furnishing a union with the home addresses of employees.
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FLRC NO. 73A-50

Federal Aviation Administration, U.S. Department of Transportation,

and National Association of Air Traffic Specialists, Des Moines, lowa,
Flight Service Station (Hatcher, Arbitrator). The arbitrator deter-
mined that the parking accommodations for FAA employees, furnished by
the city under its lease to the FAA of airport technical facilities,
did not meet the adequacy requirements of FAA policy on employee park-
ing, and thus violated the negotiated agreement which required FAA

to provide adequate parking in compliance with agency policy on parking
at FAA technical facilities on airports. The arbitrator also found
that the FAA regional director had made repeated but unsuccessful
demands of the city to provide adequate parking which would meet such
FAA policy. As a remedy, the arbitrator directed the agency to imme-
diately provide, by use of agency funds, temporary parking in substantial
compliance with the agreement and the FAA policy, to be furnished rent-
free unless the FAA regional director determines that a reasonable

cost is appropriate, until the agency can provide other parking which
fully meets the adequacy requirements of the agreement and the FAA
policy. The agency filed exceptions, alleging in effect that: (1)

the arbitrator exceeded his authority under the agreement by interpret-
ing agency policy contrary to the agency's interpretation and erroneously
adding his own interpretation; and (2) the remedy would require the
improper use of appropriated funds in violation of various Comptroller
General decisions and a GSA order. The agency also requested a stay

of the arbitrator's award.

Council action (March 29, 1974). The Council determined that the
agency's exceptions were not supported by sufficient facts and circum—
stances to warrant review, as required by section 2411.32 of the
Council's rules (5 CFR 2411.32). Regarding the agency's first excep-
tion, the Council held that the agency misinterpreted the arbitrator's
award in which he merely made an application of the FAA policy to the
particular facts of the grievance, and made essentially the same deter-
mination as the agency's regional director, i.e., the parking was not
adequate under the FAA policy. As to the agency's second exception,

in the Council's view, the applicability of the GSA order and the
various . Comptroller General decisions was not shown. Accordingly,

the Council denied the agency's petition for review. Likewise, the
Council denied the agency's request for a stay under section 2411.47(d)
of the Council's rules (5 CFR 2411.47(d)).
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415
March 29, 1974

Mr. Kenneth H. Chandler
Acting Director of Personnel
and Training
Office of the Secretary
U.S. Department of Transportation
Washington, D.C. 20590

Re: Federal Aviation Administration, U.S.
Department of Transportation, and
National Association of Air Traffic
Specialists, Des Moines, Iowa, Flight
Service Station (Hatcher, Arbitrator),
FLRC No. 73A-50

Dear Mr. Chandler:

The Council has carefully considered your petition for review of an
arbitrator's award, and the union's opposition thereto, filed in the
above-entitled case.

As stated in the award, Article VIII of the collective bargaining
agreementl/ requires the agency to provide "adequate" parking to its
flight service employees and to comply with agency policy on parking
accommodations at FAA facilities. Such policy on parking is contained
in FAA Order 4665.3A, which obligates the agency to provide "adequate"
parking for FAA employees engaged in the maintenance and operation of
its technical facilities on airports and which establishes consideratioms
by which such adequacy is determined.

According to the award, the bargaining unit employees involved in this
case are engaged in the maintenance and/or operation of FAA techmnical
facilities located on the Municipal Airport at Des Moines, Iowa which
are occupied under a lease with the City of Des Moines. As part of the

1/ Article VIII (Parking Facilities) provides:

To the extent that FAA has control over parking, adequate
parking accommodations shall be provided for;the privately
owned vehicles of on-duty Flight Service Employees. Where the
local situation permits, parking facilities may be designated
as reserved for employees of the facility. Regional officials
and Facility Chiefs shall assure that the FAA policy on parking
accommodations at FAA facilities is complied with.
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rental consideration, the city furnishes free parking for FAA employees'
vehicles and Government vehicles for the term of the lease. The lease
does not contain provisions assuring adequate employee parking accommo-
dations at the technical facilities located at the airport.<

During the term of the lease a disagreement arose between the FAA and
the City of Des Moines over the adequacy of the parking afforded FAA
employees when the city relocated the parking area for employees, in-
cluding the employees of FAA and the airport owner/operator and other
non-FAA employees. The agency's regional director advised the city that
the new parking area was not "adequate" and sought to secure '"adequate'
parking facilities for the FAA employees. In turn the city insisted
that the increased number of airport customer-users necessitated FAA's
use of the new parking area. The regional director's demands for
"adequate'" parking were not successful.

Bargaining unit employees complained to FAA that the new parking area
was not adequate. These complaints culminated in the filing of a collec-
tive grievance requesting that the agency comply with its obligation to
furnish "adequate'" parking under Article VIII of the agreement and FAA

Order 4665.3A. The agency and the union submitted the grievance to
arbitration under the agreement.3/

The arbitrator determined that the agency had failed to provide "adequate"
parking because the new parking area did not meet the adequacy require-
ments in the FAA Order and had thus violated Article VIII of the agreement
and FAA Order 4665.3A. The arbitrator determined that the FAA agents who
executed the lease were remiss in their duties by failing to have included
in the lease a provision that adequate free employee parking accommodations
shouid be made available at the Municipal Airport for FAA employees, as

2/ Sectian 4a(2)(a) of FAA Order 4665.3A provides, in relevant part:

(2) On Airports. Adequate parking accommodations for FAA employees
in close proximity to FAA technical facilities is considered to
be an integral part of each facility.

* * * * * * *

[

No new leases, permits or other instruments are to be executed
or existing ones modified without the inclusion of specific
statements assuring adequate employee parking accommodations at
all technical facilities located on the airport. . . .

3/ Section 7 of Article XX (Grievance Procedure) of the agreement
provides, in relevant part:

The decision of the arbitrator is final, except that either Party
may take exception to the award to the Federal Labor Relations
Council in accordance with its regulations.
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agreed with the union in Article VIII of the agreement and the employer's
Order 4665.3A. As a remedy, the arbitrator directed the agency to immedi-
ately provide, by use of agency funds, temporary parking which complies

as closely as possible with Article VIII of the agreement and FAA Order
4665.3A, and that the temporary parking must be furnished rent free

unless the regional director determines a reasonable cost is appropriate
until such time as the agency can provide (either by renewing the lease

or by prior agreement with the lessor) other parking at an area which
fully complies with the '"adequacy requirements . . . 35 set forth in
Article VIII of the agreement and FAA Order 4665.3A.'"—

The agency requests that the Council grant review of the arbitrator's
award on the basis of two exceptions discussed below. The agency also
requests that the Council grant a stay of the arbitrator's award pend-
ing such review.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted '"only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions
to the award present grounds that the award violates applicable law,
appropriate regulation, or the order, or other grounds similar to those
upon which challenges to arbitration awards are sustained by courts in
private sector labor-management relatioms."

The agency's first exception contends, in effect, that the arbitrator
exceeded his authority under Article XX, Section 10 of the agreementz

by interpreting the agency's policy in FAA Order 4665.3A contrary to the
agency's interpretation and erroneously adding his own interpretation

to FAA Order 4665.3A. However, this exception is not supported by facts
and circumstances, as required by section 2411.32 of the Council's rules
of procedure. It is uncontroverted that the arbitrator was authorized by
the parties to determine whether the FAA "has provided adequate parking

4/ 1In fashioning his remedy, the arbitrator expressly relied upon
paragraph 6a(2) (b) of FAA Order 4665.3A, which provides:

(b) Employee Parking at Technical Facilities. A maximum effort
shall be made to negotiate for adequate employee parking.
In the event these efforts fail, the Regional Director may
approve the expenditure of FAA funds to obtain temporary
relief for the problem until such time as parking accommo-
dations can be obtained from the airport owner/sponsor . . . .

5/ Article XX, Section 10 provides:

The arbitrator shall not in any manner or form whatsoever
directly or indirectly add to, subtract from, or in any other
way alter the provisions of this agreement.
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accommodations at FAA facilities. . .at Des Moines, Iowa. . .in

compliance with Article VIII of the Association-Employer Agreement and
Federal Aviation Administration's Order 4665.3A." Moreover, as noted
Previously, Article VIII specifically incorporates the 'FAA policy on
parking accommodations at FAA facilities." 1In the opinion of the Council,
the agency has misinterpreted the arbitrator's award in which the arbi-
trator merely made an application of the provisions of FAA Order 4665.3A

to the particular facts of the grievance and, in so doing, made essentially
the same determination as had the agency's regional director, namely, that

the parking afforded the agency's employees was not "adequate,' as required
by FAA Order 4665.3A.

The agency, in its second exception, contends that the remedy fashioned
by the arbitrator would require the improper use of appropriated funds,
in violation of various Comptroller General decisions and a GSA order.

In the Council's opinion, the applicability of the GSA order and the
cited Comptroller General decisions has not been demonstrated. It there-
fore appears to the Council that the agency has not provided sufficient

facts and circumstances to support its second exception, as required by
section 2411.32 of the Council's rules of procedure.

Accordingly, the Council has directed that the agency's petition for
review be denied because it fails to meet the requirements for review
set forth in section 2411.32 of the Council's rules of procedure. Like-
wise, the Council has directed that the agency's request for a stay be
denied under section 2411.47(d) of the Council's rules.

Frue b

Henry Frazier II
Executive Director

By the Council.

Sincerely,

cc: W. Graham
NAATS
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FLRC NO. 73A-66

U.S. Air Force, Andrews Air Force Base, Base Fire Department, Assistant
Secretary Case No. 22-3954 (CA). Based on section 19(d) of the Order,

the Assistant Secretary upheld the Assistant Regional Director's dismissal
of the National Federation of Government Employees (NFFE) complaint
alleging violations of section 19(a)(1l). (5) and (6) of the Order.

NFFE appealed to the Council on the ground that the Assistant Secretary's
decision was arbitrary and capricious because he failed adequately to

investigate and consider the union's contentions, and to order a hear-
ing, in the case.

Council action (April 29, 1974). The Council held that the Assistant
Secretary did not appear to have disregarded the union's contentions;
the union's appeal did not demonstrate that substantial factual issues
exist requiring a hearing; and the decision of the Assistant Secretary
did not appear to be without reasonable justification or in any other
manner arbitrary and capricious. The Council further held that the
petition neither alleged, nor did it appear therefrom, that any major
policy issue is presented by the Assistant Secretary's decision.
Accordingly, the Council denied review of NFFE's appeal pursuant to
section 2411.12 of the Council's rules of procedure (5 CFR 2411.12).
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» _ i&.\ UNITED STATES

S R FEDERAL LABOR RELATIONS COUNCIL
?#é: & 1900 € STREET, NW. + WASHINGTON, D.C. 20415

April 29, 1974

Ms. Janet Cooper

Staff Attorney

National Federation of
Federal Employees

1737 H Street, NW.

Washington, D.C. 20006

Re: U.S. Air Force, Andrews Air Force Base,
Base Fire Department, Assistant Secretary
Case No. 22-3954 (CA), FLRC No. 73A-66

Dear Ms. Cooper:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

The Assistant Secretary denied your request for review, seeking
reversal of the Assistant Regional Director's dismissal of your
unfair labor practice complaint, alleging violations of section
19(a)(1), (5) and (6) of the Order. In this regard, the Assistant
Secretary found, in agreement with the Assistant Regional Director,
"that your complaint cannot be processed based on section 19(d)

of the Order as it is clear that the issues herein were raised
previously under a grievance procedure." He further rejected your
contention that section 19(d) is inapplicable (because your complaint
was filed after a claimed second implementation of the alleged
change in working conditions which had been the subject of the
grievance) finding this contention was raised for the first time in
your request for review and was not supported by the evidence
presented to the Assistant Regional Director.

In your petition for review you contend that the Assistant Secretary's
decision is arbitrary and capricious because he failed (1) to make

his own investigation of your allegation that there were two separate
implementations of the changed working conditions; (2) to consider
your argument that section 19(d) of the Order does not raise a bar

to this action because the grievance was withdrawn without settlement;
and (3) to direct that a hearing be held to resolve the conflicting
evidence.
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In our view your petition for review of the Assistant Secretary's
decision does not meet the requirements of section 2411.12 of the
Council's rules. The Assistant Secretary does not appear to have
disregarded your contentions; your appeal does not demonstrate that
substantial factual issues exist requiring a hearing; and the decision
of the Assistant Secretary does not appear to be without reasonable
justification or in any other manner arbitrary and capricious. More-
over, your petition neither alleges, nor does it appear therefrom,

that any major policy issue is presented by the Assistant Secretary's
decision.

Accordingly, since your petition fails to meet the requirements for
review as provided under section 2411.12 of the Council's rules of
procedure, review of your appeal is denied.

By the Council.

Sincerely,

Menry B. Frazier III

Executive Director

cc: A/SLMR
Dept. of Labor

R. E. Keller
Andrews Air Force Base
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FLRC NO. 74A-3

Office of Economic Opportunity, Region V, Chicago, Illinois, A/SLMR
No. 334. The Assistant Secretary dismissed complaints filed by the
individual grievant and American Federation of Government Employees
Local 2816 (AFGE), alleging agency violations of section 19(a) (1) of
the Order in failing to follow the agency grievance procedure in sev-
eral matters in which the grievant was represented by the union. The
Assistant Secretary found that, even assuming an agency fails to apply
the provisions of its own grievance procedure, such failure, standing
alone, does not interfere with rights assured under the Order. Further,
he found that the evidence did not establish that the agency's conduct
was motivated by anti-union considerations. The Assistant Secretary
concluded that the agency's failure to process the grievances under
its grievance procedure did not violate 19(a)(1).

AFGE appealed to the Council, contending a major policy issue is present,
namely whether an agency's alleged unjustified failure to process a
grievance according to the terms of an agency grievance procedure violates
19(a) (1) where the grievance was presented and prosecuted by the grievant
through his exclusively recognized union representative; and asserting

in this regard that the agency's action discourages union membership.

Council action (April 29, 1974). The Council held that, based on the
contentions of the union described above, the Assistant Secretary's
decision did not present a major policy issue. In this connection
the Council ruled, as did the Assistant Secretary, that clearly the
failure of an agency to follow its own grievance procedure, standing
alone, does not violate section 19(a) (1) of the Order; moreover, such
a failure does not become a violation of 19(a) (1) merely by reason of
the representation of a particular grievant by a labor organization.

The Council also held that AFGE did not allege, nor did it otherwise
appear, that the Assistant Secretary's decision was in any manner
arbitrary and capricious. Accordingly, the Council denied review of
AFGE's appeal pursuant to section 2411.12 of the Council's rules of
procedure (5 CFR 2411.12).
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415
‘April 29, 1974

Mr. Charles Barnhill, Jr.

Davis, Miner, Barnhill & Bronner
22 East Huron Street

Chicago, Illinois 60611

Re: Office of Economic Opportunity,
Region V, Chicago, Illinois,

Dear Mr. Barnhill:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

The Assistant Secretary dismissed several unfair labor practice com-
plaints filed by Mr. Bottigliero and AFGE Local 2816 which alleged
violations of section 19(a) (1) of the Order by reason of the agency's
failure to follow the agency grievance procedure in several matters
in which the grievant was represented by the union. The Assistant
Secretary based his decision on his findings, in pertinent part, that:

« « « [Tlhe grievance procedure which allegedly has been violated
by the agency involved, is a procedure established by the agency
itself rather than through the process of bilateral negotiationms,
« « .« [Aln agency grievance procedure does not result from any
rights accorded to individual employees or to labor organizations
under the Order. Moreover, such a procedure is applicable to all
employees of an agency not covered by a negotiated grievance
procedure, regardless of whether or not they are included in
exclusively recognized bargaining units. Under these circum-
stances, . . . even assuming that an agency improperly fails to
apply the provisions of its own grievance procedure, such a
failure, standing alone, cannot be said to interfere with rights

asgured under the Order and thereby be violative of Section 19(a)
zl .

Based on the foregoing, and noting the Administrative Law Judge's
finding, which I adopt, that the evidence does not establish that
the Respondent's conduct herein was motivated by anti-umion
considerations, I find that the Respondent's failure to process
the Complainants' grievances under the former's grievance pro-
cedure did not constitute a violation of Section 19(a) (1) of the
Order. [Footnote omitted; emphasis in original.]
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In your petition for review, you contend that the Assistant Secretary's
decision presents a major policy issue concerning whether an agency's
unjustified failure to process a grievance according to the terms of
an agency-promulgated grievance procedure violates section 19(a)(1)

of the Order, where that grievance has been presented and prosecuted
by the grievant through his exclusively recognized union represen-
tative. 1In this regard, you assert that the agency's action
discourages membership in the union.

In the Council's opinion, your petition for review does not meet the
considerations governing review established by section 2411.12 of

the Council's rules. That is, based upon the contentions described
above, no major policy issue is presented by the Assistant Secretary's
decision, for it is clear, as held by the Assistant Secretary, that
the agency's failure to follow its own grievance procedure, standing
alone, is not violative of section 19(a)(1) of the Order. Moreover,
such a failure on the part of an agency to follow its own grievance
procedure does not become a violation of 19(a)(1) merely by reason

of the representation of a particular grievant by a labor organization.
Further, you do not allege, nor does it otherwise appear, that such
decision was in any manner arbitrary and capricious,

Since the Assistant Secretary's decision does not present a major
policy issue and does not appear arbitrary and capricious, it fails
to meet the requirements for review as provided in section 2411.12
of the Council's rules of procedure. Accordingly, review of your
appeal is hereby denied.

By the Council.

Sincerely,

oA ). Yo allon

enry B. Frazier II1
Executive Director

cc: A/SIMR
Dept. of Labor

W. Foreman
OEO
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FLRC NO. 74A-4

American Federation of Government Employees Local 2677 and Office of
Economic Opportunity (Dougherty, Arbitrator). The agency appealed

to the Council from the arbitrator's award. The appeal was due, under
the Council's rules, no later than January 7, 1974. However, the
appeal was not filed with the Council until after the close of business
on January 8, 1974, and no extension of the time for filing this peti-

tion for review was either requested by the agency or granted by the
Council.

Council action (April 29, 1974). Because the agency's appeal was

untimely filed, and apart from other considerations, the Council denied
the petition for review.
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é’a UNITED STATES
S FEDERAL LABOR RELATIONS COUNCIL

: 1900 E STREET, NW. + WASHINGTON, D.C. 20415
< April 29, 1974

Mr. Howard Toy

Director of Personnel

Office of Economic Opportunity
Washington, D.C. 20506

Re: American Federation of Government Employees
Local 2677 and Office of Economic Opportunity
(Dougherty, Arbitrator), FLRC No. 74A-4

Dear Mr. Toy:

The Council has carefully considered your petition for review of an
arbitrator's award, and the union's opposition thereto, filed in the above-
entitled case. For the reasons indicated below, the Council has determined
that your petition was untimely filed under the Council's rules of pro-
cedure and cannot be accepted for review.

Section 2411.33(b) of the Council's rules provides that an appeal must be
filed within 20 days from the date of service of the arbitrator's award

on the party seeking review; and under section 2411.45(a) such appeal must
be received in the Council's office before the close of business of the

last day of the prescribed time limit. In computing these limits, section
2411.45(b) provides that if the last day for filing a petition falls omn a
Saturday, Sunday or Federal legal holiday, the period for filing shall rumn

until the end of the next day which is not a Saturday, Sunday or Federal
legal holiday.

According to the record before the Council, the arbitrator's award in this
case was served on you by hand on December 17, 1973. Therefore, under the
above rules, your appeal was due in the Council's office on or before
January 7, 1974. However, your petition for review was not filed until
after the close of business on January 8, 1974, and no extension of time
was either requested by you or granted by the Council under section
2411.45(d) of the Council's rules.

Accordingly, as your appeal was untimely filed, and apart from other con-
siderations, your petition for review is denied.

By the Council.
Sincerely,

Menry B. Frazier III

Executive Director
cc: P. Kete

National Council of OEO
Locals, Local 2677 123



FLRC NO. 74A-18

Defense Contract Administration Services Region, St. Louils, Missouri,
and American Federation of Government Employees, Local 1711 (Madden,
Arbitrator). The union appealed to the Council from the arbitrator's
award in this case. Preliminary examination of the appeal reflected
deficiencies in meeting various procedural requirements under the
Council's rules. The union was notified of these deficiencies and
was provided time to effect compliance with the rules. Further,

the union was advised that failure to effect compliance would result
in dismissal of the appeal. The union failed to complete the neces-
sary actions within the time limit prescribed.

Council action (May 6, 1974). The Council dismissed the appeal
because of the failure to comply with the Council's rules of pro-
cedure.

r
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

May 6, 1974

Mrs. Stasia L. McAvoy, President
American Federation of Government
Employees, AFL-CIO, Local 1711
1809 West Woodbine Avenue
Kirkwood, Missouri 63122

Re: Defense Contract Administration
Services Region, St. Louis, Missouri,
and American Federation of Government

Employees, Local 1711 (Madden, Arbitrator),
FLRC No. 74A-18

Dear Mrs. McAvoy:

By Council letter of April 12, 1974, you were advised that
preliminary examination of your appeal reflected deficiencies in
meeting various requirements of the Council's rules (a copy of
which was sent to you for your information). The pertinent sections
of the rules were indicated, namely, sections 2411.34, 2411.42,

2411.46(a), and 2411.46(b), and the deficiencies were explained, in
the letter.

You were also advised in the Council's letter:

Further processing of your appeal is contingent upon
your immediate compliance with the above provisions

in the Council's rules. Accordingly, you are hereby
granted until the close of business on April 26, 1974,
to accomplish the required actions and file the state-
ments prescribed. Failure to do so will result in the
dismissal of your appeal.

You have made no submission showing accomplishment of the required

actions, and you have not filed the statements prescribed, within
the time limit provided therefor. Accordingly, your appeal is
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hereby dismissed for failure to comply with the Council's rules of
procedure.

For your convenience, the papers which you initially filed in the
case are returned herewith.

By the Council.

Sincergly,

Enclosure
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FLRC NO. 74A-5

Veterans Administration Hospital, Butler, Pa., Assistant Secretary
Case No. 21-3923 (RO). The Assistant Secretary upheld the Assistant
Regional Director's denial of the request by Service Employees Inter-
national Union Local 227 (SEIU) to intervene in a representation
proceeding initiated by National Association of Government Employees
concerning the unit for which SEIU was the incumbent labor organiza-
tion. The Assistant Secretary found that SEIU's request was untimely
filed and that good cause was not shown for extending the period of
timely intervention. Further, the Assistant Secretary found that
SEIU's intervention request was not simultaneously served on all
other interested parties as required by the Assistant Secretary's
rules. SEIU appealed to the Council contending that the Assistant
Secretary's decision presented a major policy issue or appeared
arbitrary and capricious principally because: (1) SEIU's members
were prevented from choosing SEIU as their<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>