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APPEALS DECISIONS BY DOCKET NUMBERS

January 1, 1976 through December 31, 1976






FLRC Number

74A-52

74A-61

74A-64

74A-68

74A-71

74A-79

74A-81

74A-93

74A-99

APPEALS DECISIONS BY DOCKET NUMBERS

Type Case Title

A/S Department of the Interior, Bureau of
Reclamation, Yuma Projects Office, Yuma,
Arizona, A/SLMR No. 401

ARB Veterans Administration Center, Temple,
Texas and American Federation of Government
Employees, Local 2109 (Jenkins, Arbitrator)

ARB Mare Island Naval Shipyard and Mare Island
Navy Yard Metal Trades Council, AFL-CIO
(Durham, Arbitrator)

A/S Internal Revenue Service, Mid-Atlantic
Service Center, A/SLMR No. 421

NEG Texas ANG Council of Locals, AFGE and State
of Texas National Guard

A/S Internal Revenue Service, Greensboro District
Office, Greensboro, North Carolina, Assistant
Secretary Case No. 40-5314(AP)

A/S Internal Revenue Service, Austin Service
Center, Austin, Texas, Assistant Secretary
Case No. 63-4995(G&A)

NEG National Treasury Employees Union Chapter

- No. 010 and Internal Revenue Service, Chicago
DPistrict

ARB Defense General Supply Center, Richmond,

Virginia and American Federation of
Government Employees, Local 2047, AFL-CIO
(Di Stefano, Arbitrator)

Page

484

118

143

606

153

159

73

125

280



FLRC Number

75A-4

75A-14

75A-25

75A-32

75A-33

75A-42

75A-46

75A-53

Type

ARB

A/s

A/S

ARB

ARB

A/S -

Case Title

Pacific Southwest Forest and Range Experiment
Station, Forest Service, Department of
Agriculture and American Federation of
Government Employees, Local 3217 (Meyers,
Arbitrator)

Defense Supply Agency, Defense Contract
Administration Services Region (DCASR), San
Francisco, California, Defense Contract
Administration Services District (DCASD),
Salt Lake City, Utah, A/SLMR No. 461

Department of the Air Force, Base Pro-
curement Office, Vandenberg Air Force Base,
California, A/SLMR No. 485

Department of Transportation, Federal Aviation
Administration, Montgomery RAPCON/Tower,
Montgomery, Alabama and Professional Air
Traffic Controllers Organization (Amis,
Arbitrator)

Defense Mapping Agency, Hydrographic Center,
Department of Defense and American Federation
of Government Employees, Local 3407 (Ables,
Arbitrator)

Social and Rehabilitation Service, Department

of Health, Education, and Welfare and American
Federation of Government Employees, Local 41,

AFL-CIO (Mallet-Prevost, Arbitrator)

American Federation of Government Employees,
Local 1661, AFL-CIO and Federal Correctional
Institution (Department of Justice), Danbury,
Connecticut (McCloskey, Arbitrator)

Tennessee Valley Authority, A/SLMR No. 509

10

Page

198

668

586

632

289

296

301

78
with-
drawn
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FLRC Number

75A-77

75A-81

75A-85

75A-90

75A-91

75A-93

75A-95

75A-96

75A-100

75A-101

Type

NEG

NEG

NEG

A/S

A/S

Als

ARB

Case Title

Local 1485, National Federation of Federal
Employees and Coast Guard Base, Miami Beach,
Florida

NAGE lLocal R12-183 and McClellan Air Force
Base, California

Association of Academy Instructors, Inc. and
Department of Transportation, Federal Aviation
Administration, FAA Academy, Aeronautical
Center, Oklahoma City, Oklahoma

NAGE, Local R12-58 and McClellan Air Force
Base

Naval Ordnance Station, Louisville, Kentucky
and Local Lodge No. 830, International
Association of Machinists and Aerospace
Workers (Thomson, Arbitrator)

Army and Air Force Exchange Service, South
Texas Area Exchange, Lackland Air Force Base,
Texas, A/SLMR No. 669

Norfolk Naval Shipyard and Tidewater Virginia
Federal Employees Metal Trades Council, AFL-
CIO (Robertson, Arbitrator)

National Treasury Employees Union, A/SLMR
No. 536

San Antonio Air Logistics Center, San Antomnio
Air Materiel Area (AFLC), Kelly Air Force
Base, Texas, A/SLMR No. 540

Department of the Air Force, Scott Air Force
Base and National Association of Government
Enployees, Local R7-27 (Harrison, Arbitrator)

11

Page

420

353

230

523

322

639

84

170

184

93



FLRC Number

75A-102

75A-103

75A-104

75A-105

75A-106

75A-107

75A-108

75A-109

75A-110

75A-112

Type

ARB

NEG

ARB

ARB

A/s

A/S

A/S

A/S

ARB

A/S

Case Title

Community Services Administration and
American Federation of Government Employees,
Local 2677 (Edgett, Arbitrator)

AFGE Local 1738 and VA Hospital, Salisbury,
North Carolina

Tooele Army Depot, Tooele, Utah and American
Federation of Government Employees, AFL-CIO,
Local 2185 (Linn, Arbitrator)

American Federation of Government Employees,
AFL-CIO, Local 2677 and Community Services
Administration (Lundquist, Arbitrator)

United States Air Force, 380th Combat Support
Group, Plattsburgh Air Force Base, N.Y.,
A/SLMR No. 557

United States Forest Service, Salmon National
Forest, Salmon, Idaho, A/SLMR No. 556

Department of Health, Education and Welfare,
Social Security Administration, Bureau of
Field Operations, Boston Region, District
and Branch Offices, A/SLMR No. 562

National Science Foundation, A/SLMR No. 487

Tidewater Virginia Federal Employees Metal
Trades Council, AFL-CIO and Norfolk Naval
Shipyard (Seidenberg, Arbitrator)

Department of the Air Force, Headquarters,
31st Combat Support Group, Homestead Air
Force Base, Homestead, Florida, A/SLMR

No. 574

12

Page

101

376

360

106

69

89

209

188

249

‘194




FLRC Number

75A-114

75A-115

75A-116

75A-117

75A-118

75A-119

75A-121

75A-122

75A-123

75A-124

Type

A/S

A/S

A/S

A/S

NEG

ARB

A/S

A/S

A/S

Case Title

Headquarters, U.S. Army Materiel Command,
U.S. Department of the Army, Assistant
Secretary Case No. 22-5900(CA)

U.S. Marine Corps Air Station, El1 Toro,
A/SLMR No. 560

Veterans Administration Hospital, Montrose,
New York, Assistant Secretary Case No.
30-6109 (RO}

Department of the Navy, Norfolk Naval
Shipyard, A/SLMR No. 547

National Treasury Employees Union; Chapter
No. 22, National Treasury Employees Unionj;
and United States Department of the Treasury,
Internal Revenue Service, Philadelphia
District

Social Security Administration, Headquarters
Bureaus and Offices in Baltimore, Maryland
and SSA Local 1923, American Federation of
Government Employees, AFL-CIO (Feldesman,
Arbitrator)

Wing Commander, 29th Flying Training Wing,
Craig Air Force Base, Alabama and American
Federation of Government Employees, AFL-CIO,
Local Union No. 2574 (Williams, Arbitrator)

Department of the Navy, Philadelphia Naval
Regional Medical Center, A/SLMR No. 558

Department of the Air Force, Headquarters,
Tactical Air Command, Langley Air Force Base,
Virginia, Assistant Secretary Case Nos.
22-6261(CA) and 22-6263(CA)

Veterans Administration Center, Bath, New
York, Assistant Secretary Case No. 35-3551(CA)

13

Page

213

218

222

226

597

254

474

265

235

238



FLRC Number

75A-125

75A-126

75A-127

75A-128

75A-129

76A-1

76A-3

76A-4

76A-5

Type

A/S

ARB

ARB

A/S

A/S

A/S

A/S

A/S

A/S

Case Title

U.S. Department of the Army, U.S. Army
Materiel Command, Hesdquarters, Assistant
Secretary Case No. 22-6280(CA)

Headquarters, U.S. Army Artillery Center,
Fort Sill, Oklahoma and NFFE Local 273
(Stratton, Arbitrator)

Francis E. Warren Air Force Base, Cheyenne,
Wyoming and American Federation of Government
Employees, Local 2354 (Rentfro, Arbitrator)

Defense Supply Agency, Defense Contract
Administration Services Region, San Francisco,
A/SLMR No. 559

Department of the Air Force, Headquarters,
31st Combat Support Group (TAC), Homestead
Air Force Base, Florida, A/SLMR No. 578

The Adjutant General, State of Illinois,
I1linois Air National Guard, and National
Guard Bureau, Washington, D.C., A/SLMR
No. 598

Bellingham Flight Service Station, Federal
Aviation Administration, N.W. Region,
Department of Transportation, Bellingham,
Washington, A/SLMR No. 597

Defense Supply Agency, Defense Contract
Administration Services Region (DCASR), San
Francisco, Defense Contract Administration
Services District (DCASD), Seattle,
Washington, A/SLMR No. 564

Veterans Administration Data Processing
Center, Austin, Texas, Assistant Secretary
Case No. 63-4708(DR)

14

Page

242

335

505

668

246

269

275

668

365
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FLRC Number

76A-7

76A-8

76A-9

76A-11

76A-12

76A-13

76A-15

76A-18

76A-20

76A-21

Type

A/S

A/S

A/S

A/S

ARB

A/S

A/S

A/S

A/s

Case Title

National Treasury Employees Union, Chapter
10 (Internal Revenue Service, Chicago,
I1linois), Assistant Secretary Case No.
50~13004 (CO)

Department of the Navy, Supervisor of Ship-
building, Conversion and Repair, USN, Long
Beach, California, A/SLMR No. 594

Veterans Administration, Veterans Administra-
tion Hospital, Montgomery, Alabama, Assistant
Secretary Case No. 40-6562(CU)

U.S. Department of Transportation, Federal
Aviation Administration, National Aviation
Facilities Experimental Center, Atlantic
City, New Jersey, A/SLMR No. 482

AFGE Local 1592, Hill Air Force Base and
Ogden Air Logistics Center, Hill Air Force
Base, Ogden, Utah (Rockwell, Arbitrator)

Department of the Navy, Puget Sound Naval
Shipyard, Bremerton, Washington, A/SLMR
No. 582

Quantico Education Association, A/SLMR No.
601

Naval Aerospace and Regional Medical Center,
Pensacola, Florida, A/SLMR No. 603

Departments of the Army and the Air Force,
Headquarters Army and Air Force Exchange
Service, Dallas, Texas and American Federa-
tion of Government Employees, Local 2921
(Schedler, Arbitrator)

Veterans Administration Center, Bath, New
York, Assistant Secretary Case No. 35-3560(CA)

15

Page

340

115

343

112

436

390

346

369

192,
316

312



FLRC Number

76A-22

76A-23

76A~25

76A-27

76A-29

76A-30

76A-31

76A-32

76A-33

Type

ARB

A/s

A/S

A/s

NEG
L4

ARB

A/S

A/s

Case Title

Local 2449, American Federation of Government
Employees (AFL-CIO) and Headquarters, Defense
Supply Agency and DSA Field Activities
Located at Cameron Station, Virginia (Coburn,
Arbitrator)

U.S. Department of Agriculture, Agricultural
Research Service, Plum Island Animal Disease
Center, Assistant Secretary Case No.
30-6026(GA)

U.S. Department of Transportation, Federal
Highway Administration, Office of Federal
Highway Projects, Vancouver, Washington,
A/SLMR No. 612

U.S. Department of the Army, U.S. Army
Materiel Command Headquarters, Assistant
Secretary Case No. 22-6309(CA)

Department of the Army, Headquarters, U.S.
Army Materiel Command and National Federation
cf Federal Employees, Local 1332

Department of Interior, Bureau of Reclama-
tion, Arizona Projects Office, Phoenix,
Arizona, A/SLMR No. 614

Professional Air Traffic Controllers
Organization and Federal Aviation Adminis-
tration, Department of Transportation
(Kane, Arbitrator)

General Services Administration, Region 5,
Public Buildings Service, Milwaukee Field
Office, Milwaukee, Wisconsin, Assistant
Secretary Case No. 50-13016(RO)

Social Security Administration, Baltimore,
Maryland, Assistant Secretary Case No.
22-6272(AP)

16

Page

516

381

395
373
139

with-
drawn

538

413

399
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FLRU Number

76A-34

76A-35

76A-36

76A-39

76A~-41

76A-42

76A-46

76A-47

76A-48

76A-49

246-469 O - 78 - 2

Type

ARB

A/S

ARB

A/S

A/S

A/sS

A/S

NEG
-

A/S

A/s

Case Title

Defense Supply Agency and American Federation
of Government Employees, Local 2047 (AFL-CIO)
(Daly, Arbitrator)

Naval Air Rework Facility, Naval Air Station,
Jacksonville, Florida, A/SLMR No. 613

Federal Employees Metal Trades Council and
Portsmouth Naval Shipyard (Heller, Arbitrator)

Norfolk Naval Shipyard, Portsmouth, Virginia,
A/SLMR No. 618

Shonto Boarding School, Shonto, Arizona, De-
partment of the Interior, Bureau of Indian
Affairs, Assistant Secretary Case No. 72-5654
(RO)

U.S. Department of Commerce, U.S. Merchant
Marine Academy, Kings Point, New York, A/SLMR
No. 620

Department of the Air Force, 4392d Aerospace
Support Group, Vandenberg Air Force Base,
California, A/SLMR No. 623

National Office, National Border Patrol
Council, National I&NS Council, AFGE and
Immigration and Naturalization Service,
Department of Justice

Community Services Administration, Washington,
D.C., Assistant Secretary Case No. 22-6494(AP)

American Federation of Government Employees,
AFL-CIO (Marine Corps Recruit Depot Exchange,
San Diego, California), Assistant Secretary
Case No. 72-5382(CO)

17

Page

544

417

444

329

350

448

402

500

406

309



FLRC Number

762-50

76A-51

76A~-52

76A-53

76A-55

76A-57

76A-59

76A-60

76A-61

Type Case Title Page

A/S Department of Health, Education, and Welfare,
Social Security Administration, Bureau of
Field Operations, District Office, Minneapolis,
Minnesota, A/SLMR No. 621 452

ARB National Treasury Employees Union and Bureau of
Alcohol, Tobacco and Firearms (Brown,
Arbitrator) 615

A/S United States Department of Labor (Decision
of the Vice Chairman of the U.S. Civil Service
Commission, V/C CSC No. 3) 409

A/S Department of the Navy, Naval Support
Activity, Long Beach, California, A/SLMR
No. 629 262

A/S Department of the Army, U.S. Army Electronics
Command, Fort Monmouth, New Jersey, A/SLMR
No. 617 456

A/S Puget Sound Naval Shipyard, Bremerton,
Washington, Assistant Secretary Case No.
71-3492 620

ARB Long Beach Naval Shipyard and Federal
Employees Metal Trades Council, AFL-CIO
(Leventhal, Arbitrator) . 552

NEG National Treasury Employees Union and Chapter
071, National Treasury Employees Union and
U.S. Department of Treasury, Internal Revenue
Service, Philadelphia Service Center, Phila-

delphia, Pennsylvania 307
A/S U.S. Army Missile Command, Redstone Arsenal,

Alabama, Assistant Secretary Case No.

40-6698(CA) 460

18



FLRC Number

76A-62

76A-63

76A-66

76A-67

76A-€9

76A-72

76A-73

76A-74

716A-77

76A-78

Type

A/S

A/S

A/S

ARB

ARB

ARB

A/S

A/S

A/sS

ARB

Case Title

U.S. Civil Service Commission, Atlanta
Region, Atlanta, Georgia, Assistant
Secretary Case No. 40-6699(CA)

Local 1858, American Federation of Govern-
ment Employees, AFL-CIO, Assistant Secretary
Case No. 40-6700(CO)

Internal Revenue Service, National Office,
Washington, D.C. A/SLMR No. 630

American Federation of Government Employees,
Local 3239, AFL-CIO and Social Security Admin-
istration, Cleveland Region, Area One Office,
Southfield, Michigan (Ott, Arbitrator)

Automated Logistics Management Systems Agency
and National Federation of Federal Employees,
Local 1763 (Erbs, Arbitrator)

State of New Jersey Department of Defense
and National Army-Air Technicians Associa-
tion, Local 371 (Howard, Arbitrator)

U.S. Department of Agriculture, National
Forests of Mississippi, Jackson, Mississippi,
Assistant Secretary Case No. 41-4524(CA)

U.S. Department of Agriculture and Office of
Investigation and Office of Audit, A/SLMR
No. 643

Veterans Administration Hospital, New Orleans,
Louisiana, A/SLMR No. 637

U.S. Army Dugway Proving Ground, Dugway, Utah
and National Association of Government Em-
ployees, Local R14-9 (Rentfro, Arbitrator)

19

Page

463

466

512

469

557

320

480

564

332

387



FLRC Number

76A-80

76A-86

76A-87

76A-89

76A-91

764-93

76A-100

76A-103

76A-104

76A-113

76A-136

Type

A/S

Als

A/s

ARB

A/S

A/S

A/S

A/S

A/S

A/S

A/S

Case Title

U.S. Department of Agriculture, Office of
Investigation, Temple, Texas, A/SLMR No. 644

United States Department of Commerce, Bureau
of the Census, Data Preparation Division,
Jeffersonville, Indiana, A/SLMR No. 665

Environmental Protection Agency, Region VII,
Kansas City, Missouri, A/SLMR No. 668

National Association of Government Employees,
Local R4-45 and Navy Commissary Store Region
[Department of the Navy] (Kleeb, Arbitrator)

Department of the Navy, Naval Support
Activity, Long Beach, California, A/SLMR
No. 629

National Labor Relations Board, Region 17,
and National Labor Relations Board, A/SLMR
No. 670

Department of the Air Force, 4500 Air Base
Wing, Langley Air Force Base, Virginia,
Assistant Secretary Case No. 22-6644(CA)

Agency for International Development,
Department of State, A/SLMR No. 676

United States Department of Justice,
Immigration and Naturalization Service,
A/SLMR No. 682

Department of the Navy, Naval Plant
Representative Office, Assistant Secretary
Case No. 22-6655(CA)

American Federation of Government Employees,
AFL-CIO, Local 1592, A/SLMR No. 724

20

Page

571

576

645

385

581

658

626

661

650

654

612




FLRC Number Type

76A-137
76A-140
76A-141 ARB
76A-148 A/S
76A-155 A/S

Case Title

American Federation of Government Employees,
Local 2782 and Department of Commerce, Bureau
of the Census, Washington, D.C.

American Federation of Government Employees
(National Border Patrol Council and National
Council of Immigration and Naturalization
Service Locals) and Department of Justice,
Immigration and Naturalization Service

Naval Weapons Station, Concord and American
Federation of Government Employees, Local
1931 (Cassady, Arbitrator)

Department of Defense, Defense Mapping Agency
Depot, Hawaii, A/SLMR No. 747

U.S. Department of Agriculture, Agricultural
Research Service, Southern Regional Research
Center, New Orleans, Louisiana, A/SLMR No. 757

21

Page

with-~-
drawn

with-
drawn

604

629

665






APPEALS DECISIONS BY AGENCIES

January 1, 1976 through December 31, 1976
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APPEALS DECISIONS BY AGENCIES

Agency

Agency for International Development

Agricultural Research Service
—— Plum Island Animal Disease Center
—- Southern Regional Research
Center, New Orleans, Louisiana
Agriculture, Department of
-— Agricultural Research Service

- Plum Island Animal Disease
Center

—— Southern Regional Research
Center, New Orleans, Louisiana

—— National Forests of Mississippi,
Jackson, Mississippi

—— Office of Investigation, Temple,
Texas

—— Office of Investigation and
Office of Audit

—— Pacific Southwest Forest and
Range Experiment Station

—~- Salmon National Forest, Salmon,
Idaho
Air Force, Department of
—- 380th Combat Support Group,

Plattsburgh Air Force Base,
New York

25

FLRC Number

76A-103

76A-23

76A-155

76A-23

76A-155

76A-73

76A-80

76A-74

75A-4

75A-107

75A-106

Page

661

381

665

381

665

480

571

564

198

89

69



Army

Agency

4392d Aerospace Support Group,
Vandenberg Air Force Base,
New York

4500 Air Base Wing, Langley Air
Force Base, Virginia

Base Procurement Office, Vanden-
berg Air Force Base, California

Francis E. Warren Air Force Base,
Cheyenne, Wyoming

Headquarters, 3lst Combat Support

Group, Homestead Air Force Base,
Homestead, Florida

Headquarters, Tactical Air
Command, Langley Air Force Base,
Virginia

McClellan Air Force Base,
California

Ogden Air Logistics Center, Hill
Air Force Base, Ogden, Utah

San Antonio Air Logistics Center,
San Antonio Air Materiel Area
(AFLC), Kelly Air Force Base,
Texas

Scott Air Force Base, Illinois
Wing Commander, 29th Flying
Training Wing, Craig Air Force
Base, Alabama

and Air Force Exchange Service

Headquarters, Army and Air Force
Exchange Service, Dallas, Texas

South Texas Area Exchange, Lack-
land Air Force Base, Texas

26

FLRC Number

75A-106

76A-100

75A-25

75A-127

75A-112
75A-129

75A-123

75A-81
75A-90

76A-12

75A-100

75A-101

75A-121

76A-20

75A-93

Page

69

626

586

505

194
246

235

353
523

436

184

93

474

192,
316

639



Agency FLRC Number Page

Army, Department of

—- Dugway Proving Ground, Dugway,

Utah 76A-78 387
-- Headquarters, U.S. Army Artillery
Center, Fort Sill, Oklahoma 75A-126 335
—-- Headquarters, U.S. Army Materiel
Command 75A-114 213
75A-125 242
76A-27 373
76A-29 139
-- Tooele Army Depot, Tooele, Utah 75A-104 360
-— U.S. Army Electronics Command,
Fort Monmouth, New Jersey 76A-55 456
-— U.S. Army Missile Command, Red-
stone Arsenal, Alabama 76A-61 460
76A-63 466

Austin Service Center, Internal
Revenue Service 74A-81 73

Automated Logistics Management Systems
Agency 76A-69 557

Bellingham Flight Service Station 76A-3 275

Bureau of Alcohol, Tobacco and Fire-
arms 76A-51 615

Bureau of Indian Affairs, Department
of the Interior, Shonto Boarding
School, Shonto, Arizona 76A-41 350

27



Agency

Bureau of Reclamation, Department of
the Interior, Yuma Projects Office

Bureau of the Census, Data Prepara-
tion Division, Jeffersonville, Indiana

Civil Service Commission, Atlanta
Region, Atlanta, Georgia

Chicago District, Internal Revenue
Service

Chicago, Illinois, Internal Revenue
Service

Coast Guard Base, Miami Beach,
Florida
Commerce, Department of
—- Bureau of the Census, Data Pre-
paration Division, Jeffersonville,
Indiana
-- U.S. Merchant Marine Academy,

Kings Point, New York

Community Services Administration

Craig Air Force Base, Alabama

28

FLRC Mumber

74A-52

76A-86

76A-62

74A-93

76A-7

75A-77

76A-86

76A-42

75A-102
75A-105
76A-48

75A-121

Page

484

576

463

125

340

420

576

448

101
106
406

474



Agency FLRC Number Page

Defense, Department of
—— Army and Air Force Exchange
Service
—- Headquarters, Dallas, Texas 76A-20 192,
316
-- South Texas Area Exchange 75A-93 639
—- Defense Mapping Agency
—- Depot, Hawaii 76A-148 629
-— Hydrographic Center 75A-33 289
——- Defense Supply Agency
-— Defense Contract Administra-
tion Services Region (DCASR),
San Francisco, California 75A-14 668
75A-128 668
76A-4 668
—- Defense General Supply Center,
Richmond, Virginia 74A-99 280
76A-34 544
—— Headquarters, Defense Supply
Agency and DSA Field Activities
Located at Cameron Statiom,
Virginia 76A-22 516
-- National Guard Bureau
—— State of Illinois, Illinois
Air National Guard 76A-1 269
—— State of New Jersey Department
of Defense 76A-72 320
—— State of Texas National Guard 74A-71 153
Defense Mapping Agency
-- Depot, Hawaii 76A-148 629

29



Agency FLRC Number Page
-- Hydrographic Center 75A-33 289
Defense Supply Agency

~— Defense Contract Administration
Services Region (DCASR), San

Francisco, California 75A-14 668
75A-128 668
76A-4 668

—- Defense General Supply Center,
Richmond, Virginia 74A-99 280
76A-34 544

-- Headquarters, Defense Supply
Agency and DSA Field Activities
Located at Cameron Station,

Virginia 76A-22 516

Dugway Proving Ground, Dugway, Utah 76A-78 387
E

Environmental Protection Agency,

Region VII, Kansas City, Missouri 76A-87 645

El Toro Marine Corps Air Station 75A-115 218
F

FAA Academy, Aeronautical Center,

Oklahoma City, Oklahoma 75A-85 230

Federal Aviation Administration 76A-31 538

--— Bellingham Flight Service
Station, Bellingham, Washington 76A-3 275

—— FAA Academy, Aeronautical
Center, Oklahoma City, Oklahoma 75A-85 230

30



Agency FLRC Number Page

-- Montgomery RAPCON/Tower,
Montgomery, Alabama 75A-32 632

—— National Aviation Facilities
Experimental Center, Atlantic
City, New Jersey 76A-11 112

Federal Correctional Institution,
Danbury, Connecticut 75A-46 301

Federal Highway Administration,
Office of Federal Highway Projects,
Vancouver, Washington 76A-25 395

Forest Service

—— Pacific Southwest Forest and
Range Experiment Station 75A-4 198

—— Salmon National Forest, Salmon,
Idaho 75A-107 89

—— National Forests of Mississippi,
Jackson, Mississippi 76A-73 480

Fort Monmouth, New Jersey, U.S. Army
Electronics Command 76A-55 456

Fort Sill, Oklahoma, U.S. Army
Artillery Center 75A-126 335

Francis E. Warren Air Force Base,
Cheyenne, Wyoming 75A-127 505

General Services Administration,

Region 5, Public Buildings Service,

Milwaukee Field Office, Milwaukee,

Wisconsin 76A-32 413
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Agency

Greensboro District Office,
Internal Revenue Service

Health, Education and Welfare,
Department of

—— Social and Rehabilitation
Service

—— Social Security Administration
—-— Baltimore, Maryland
—— Bureau of Field Operations

-— Boston Region, District and
Branch Offices

—— District Office, Minneapolis,
Minnesota

—- Cleveland Region, Area One
Office, Southfield, Michigan

-~ Headquarters, Bureaus and
Offices, Baltimore, Maryland

Hill Air Force Base, Ogden, Utah

Homestead Air Force Base, Homestead,
Florida

I1linois Air National Guard

Immigration and Naturalization
Service

32

FLRC Number

74A~-79

75A-42

76A-33

75A-108

76A-50

76A-67

75A-119

76A-12

75A-112
75A-129

76A-1

76A-47
76A-104

Page

159

296

399

209

452

469

254

436

194
246

269

500
650



Agency

Internal Revenue Service

—— Austin Service Center, Austin,
Texas

—- Chicago District
—- Chicago, Illinois

——- Greensboro District Office,
Greensboro, North Carolina

%

-— Mid-Atlantic Service Center
. -- National Office, Washington, D.C.
W

—- Philadelphia District

—- Philadelphia Service Center

Interior, Department of

-~ Bureau of Indian Affairs, Shonto
Boarding School, Shonto, Arizona

> —— Bureau of Reclamation, Yuma
Projects Office, Yuma, Arizona

Justice, Department of

—— Federal Correctional Institution,
Danbury, Connecticut

-- Immigration and Naturalization
Service

Kelly Air Force Base, Texas
40
450

33
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FLRC Number

75A-96

74A-81
74A-93

76A-7

74A-79
74A-68
76A-66
75A-118

76A-60

76A-41

74A-52

75A-46

76A-47
76A-104

~ 75A-100

Page

170

73
125

340

159
606
512
597

307

350

484

301

500
650

184



Agency

Labor, Department of

Lackland Air Force Base, Texas

Langley Air Force Base, Virginia

Long Beach Naval Shipyard

Mare Island Naval Shipyard

Marine Corps
-- Air Station, El1 Toro, California
~—- Quantico Dependents School
System, Quantico Marine Corps
Base, Virginia
-- Recruit Depot Exchange, San
Diego, California

McClellan Air Force Base, California

Mid-Atlantic Service Center, Internal
Revenue Service

Montgomery RAPCON/Tower, Montgomery,
Alabama

National Guard Bureau
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FLRC Number

76A-52

75A-93

75A-123
76A-100

76A-59

74A-64

75A-115

76A-15

76A-49

75A-81
75A-90

74A-68

75A-32

Page

409

639

235
626

552

143

218

346

309

353
523

606

632
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Agency

—-- Adjutant General, State of
Illinois, Illinois Air National
Guard

-— State of New Jersey Department
of Defense

—— State of Texas National Guard

National Aviation Facilities Experi-
mental Center

National Labor Relations Board,
Region 17 and National Labor
Relations Board

National Science Foundation

National Forests of Mississippi,
Jackson, Mississippi

Naval Aerospace and Regional Medical
Center, Pensacola, Florida

Naval Air Rework Facility, Naval Air
Station, Jacksonville, Florida

Naval Ordnance Station, Louisville,
Kentucky

Naval Plant Representative Office

Naval Support Activity, Long Beach,
California

Naval Weapons Station, Concord

35

FLRC Number

76A-1

76A-72

74A-71

76A-11

76A-93

75A-109

76A-73

76A-18

76A-35

75A-91

76A-113

76A-53
76A-91

76A-141

Page

269

320

153

112

658

188

480

369

417

322

654

262
581

604



Agency

Navy, Department of

Long Beach Naval Shipyard

Mare Island Naval Shipyard

Naval Aerospace and Regional
Medical Center, Pensacola,
Florida

Naval Air Rework Facility, Naval
Air Station, Jacksonville,

Florida

Naval Ordnance Station, Louis-
ville, Kentucky

Naval Plant Representative Office
Naval Support Activity, Long
Beach, California

Naval Weapons Station, Concord
Navy Commissary Store Region

Norfolk Naval Shipyard, Ports-
mouth, Virginia

Philadelphia Naval Regional
Medical Center

Portsmouth Naval Shipyard, New
Hampshire

Puget Sound Naval Shipyard,

Bremerton, Washington

Supervisor of Shipbuilding, Con-
version and Repair, USN, Long
Beach, California

36

FLRC Number

76A-59

74A-64

76A-18

76A-35

75A-91
76A-113
76A-53
76A-91
76A-141
76A-89
75A-95
75A-110

75A-117
76A-39

75A-122

76A-36

76A-13
76A-57

76A-8

Page

552

143

369

417

322
654
262
581
604
385

84
249

226
329

265

444

390
620

115
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Agency

-== U.S. Marine Corps

-- Air Station, El1 Toro,
California

—— Quantico Dependents School

System, Quantico Marine Corps

Base, Virginia
-— Recruit Depot Exchange, San
Diego, California
Navy Commissary Store Region

New Jersey Department of Defense

Norfolk Naval Shipyard, Portsmouth,
Virginia

Ogden Air Logistics Center, Hill Air

Force Base, Ogden, Utah

Pacific Southwest Forest and Range
Experiment Station

Philadelphia District, Internal
Revenue Service

Philadelphia Naval Regional Medical

Center

37

FLRC Number

75A-115

76A-15

76A-49

76A-89

76A-72

75A-95
75A-110
75A-117
76A-39

76A-12

75A-4

75A-118

75A-122

Page

218

346

309

385

320

84
249
226
329

436

198

597

265



Agency FLRC Number Page

Philadelphia Service Center, Internal

Revenue Service 76A-60 307

Plattsburgh Air Force Base, New York 75A-106 69

Plum Island Animal Disease Center 76A-23 381

Portsmouth Naval Shipyard, New

Hampshire 76A-36 444

Public Buildings Service, Milwaukee,

Wisconsin 76A-32 413

Puget Sound Naval Shipyard,

Bremerton, Washington 76A-13 390

76A-57 620

Q

Quantico Marine Corps Base, Virginia 76A-15 346
R

Redstone Arsenal, Alabama 76A-61 460

76A-63 466

S

Salmon National Forest, Salmon,

Idaho 75A-107 89

San Antonio Air Logistics Center,

Kelly Air Force Base, Texas 75A-100 184

Scott Air Force Base, Illinois 75A-101 93

38



B

93

Agency

Shonto Boarding School, Shonto,
Arizona

Social and Rahabilitation Service,
Department of Health, Education and
Welfare
Social Security Administration

-- Baltimore, Maryland

-— Bureau of Field Operations

-- Boston Region, District and
Branch Offices

-- District Office, Minneapolis,
Minnesota

——- Cleveland Region, Area One
Office, Southfield, Michigan

—- Headquarters, Bureaus and
Offices, Baltimore, Maryland

Southern Regional Research Center
State, Department of
-- Agency for International

Development

South Texas Area Exchange, Lackland
Air Force Base, Texas

Supervisor of Shipbuilding, Con-
version and Repair, USN, Long Beach,
California

39

FLRC Number

76A-41

75A-42

76A-33

75A-108

76A-50

76A-67

75A-119

76A-155

76A-103

75A-93

76A-8

Page

350

296

399

209

452

469

254

665

661

639

115



Agency

Tactical Air Command, Headquarters

Tennessee Valley Authority

Texas National Guard

Tooele

Army Depot, Tooele, Utah

Transportation, Department of

—-- Coast Guard Base, Miami Beach,
Florida

—- Federal Highway Administration,
Office of Federal Highway Pro-
jects, Vancouver, Washington

—— Federal Aviation Administration

Bellingham Flight Service
Station, Bellingham,
Washington

FAA Academy, Aeronautical
Center, Oklahoma City,
Oklahoma

Montgomery RAPCON/Tower,
Montgomery, Alabama

National Aviation Facilities
Experimental Center, Atlantic
City, New Jersey

Treasury, Department of

—— Bureau of Alcohol, Tobacco and
Firearms

40

FLRC Number

75A-123

75A-53

74A-71

75A-104

75A-77

76A-25

76A-31

76A-3

75A-85

75A-32

76A-11

76A-51

Page

235

78

153

360

420

395

538

275

230

632

112

615
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Agency

-~ Internal Revenue Service

Austin Service Center, Austin,
Texas

Chicago District
Chicago, Illinois

Greensboro District Office,
Greensboro, North Carolina

Mid-Atlantic Service Center

National Office, Washington,
D.C.

Philadelphia District

Philadelphia Service Center

U.S. Merchant Marine Academy, Kings
Point, New York

v

Vandenberg Air Force Base, California

Veterans Administration

—— Veterans Administration Center,
Bath, New York

-- Veterans Administration Center,
Temple, Texas

—— Veterans Administration Data
Processing Center, Austin, Texas

41

FLRC Number

75A-96.

74A-81

74A-93

76A-7

74A-79

74A-68

76A-66

75A-118

76A-60

76A-42

75A-25
76A-46

75A-124
76A-21

74A-61

76A-5

Page

170

73
125

340

159

606

512
597

307

448

586
402

238
312

118

365



Agency FLRC Number Page

-- Veterans Administration Hospital

~- Montgomery, Alabama 76A-9 343

-- Montrose, New York 75A-116 222

—— New Orleans, Louisiana 76A~-77 332

—- Salisbury, North Carolina 75A-103 376
W-X-Y-Z

Yuma Projects Office, Yuma, Arizona 74A~52 484
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APPEALS DECISIONS BY LABOR ORGANIZATIONS

January 1, 1976 through December 31, 1976
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American Federation of Government
Employees, AFL-CIO

Labor Organization

Local
Local
Local
Local
Local
Local

Local

Local
Local
Local

Local

Local

Local

Local
Local
Local

Local

APPEAL DECISIONS BY LABOR ORGANIZATIONS

12

41

997

1164

1498

1534

1592

1617

1661

1738

1858

1881

1923

1931

1940

1960

2047

45

FLRC Number

75A-109
76A-49
76A-104
76A-52
75A-42
76A-9
75A-108
76A~-55
76A-103

76A-12
76A-136

75A-100
75A-46

75A-103

76A-61
76A-63

75A-115

75A-119
76A-33

76A-141
76A-23
76A-18

74A-99
76A-34

Page

188
309
650
409
296
343
209
456
661

436
612

184
301
376

460
466

218

254
399

604
381
369

280
544



Labor Organization

-- Local 2109
-- Local 2185
-- Local 2354
-- Local 2449
-- Local 2543
—-- Local 2574

— Local 2677

-- Local 2723

-- Local 2921

-- Local 3129

-- Local 3202

-- Local 3204

-- Local 3217

-- Local 3239

-- Local 3407

-- Local 3540

-- Local 3542

—— National Border Patrol Council
—— National Council of CSA Locals
—— National I&NS Council

—-— SSA Local 1923

—— Texas ANG Council of Locals

Association of Academy Instructors,
Inc.

46

FLRC Number

74A-61
75A-104
75A-127
76A-22
76A-73
75A-121

75A-102
75A-105

75A-128
76A-20
76A-50
75A-93
76A-4
75A-4
76A-67
75A-33
75A-14
76A-80
76A-47
76A-48
76A-47
75A-119

74A-71

75A-85

Page

118
360
505
516
480
474

101
106

668
192,
316
452
639
668
198
469
289
668
571
500
406
500
254

153

230




Labor Organization

Association of Civilian Technicians,
Inc.

-- Illinois Air Chapter

B-C-D-E
Boilermakers Union, AFL-CIO
-~ Local 290
F-6-H
Federal Employees Metal Trades
Council, AFL-CIO
[-J-K-L

International Association of Machin-
ists and Aerospace Workers, AFL-CIO

—— Local 282

-- Local 830
International Brotherhood of
Electrical Workers, AFL-CIO

—— Local 1186
International Federation of Pro-
fessional and Technical Engineers,

AFL-CIO

-- Local 174

-- Local 174, Chapter 1

47

FLRC Number

76A-1

76A-13

76A-36
76A-59

76A-57

75A-91

76A-148

76A-53
76A-91

76A-8

Page

269

390

444
552

620

322

629

262
581

115



Labor Organization FLRC Number Page

M
Mare Island Navy Yard Metal Trades
Council, AFL-CIO 74A-64 143
Metal Trades Councils
-— Philadelphia, Pennsylvania 75A-122 265
—- Portsmouth, New Hampshire 76A-36 444
-- Long Beach, California 76A-59 552
-- Tidewater, Virginia 75A-95 84
75A-110 249
75A-117 226
76A~-39 329
-- Vallejo, California 74A-64 143
N-0
National Army-Air Technicians Associa-
tion
—- Local 371 76A-72 320
National Council of BIA Educators 76A-41 350
National Association of Government
Employees
-- Local R4-45 76A-89 385
-- Local R4-106 75A-123 235
—- Local R5-82 76A~-35 417
—- Local R7-27 75A-101 93
—- Local R12-58 75A-90 523
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Labor Organization FLRC Number Page

-- Local R12-183 75A-81 353

—- Local R14-9 76A-78 387

National Federation of Federal

Employees 76A-11 112
76A-77 332

-— GSA Region 5, Council of NFFE
y Locals 76A-32 413
—- Local 95 76A-9 343
—- Local 273 75A-126 335
-- Local 368 75A-106 69
-- Local 491 75A-124 238
76A-21 312
—— Local 1001 75A-25 586
76A-46 402
—— Local 1119 75A-116 222
—— Local 1167 75A-112 194
75A-129 246
-- Local 1205 76A-87 645
—— Local 1332 75A-114 213
75A-125 242
76A-27 373
76A-29 139
—— Local 1348 76A-25 395
—— Local 1375 76A-74 564
-- Local 1438 76A-86 576
—— Local 1485 75A-77 420
—— Local 1487 74A-52 484
—— Local 1502 75A-107 89

49
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Labor Organization

—-- Local 1624
—— Local 1745

—- Local 1763

National Treasury Employees Union

—- Chapter 10

Chapter 22
-- Chapter 010

-- Chapter 071

FLRC Number

76A-113
76A-5
76A-69
74A-79
74A-81
75A-96
76A-51
76A-66
76A-7
75A-118
74A-93

74A-68
76A-60

P-Q-R-S

Professional Air Traffic Con-
trollers Organization

Philadelphia Metal Trades Council

75A-32
76A-31

75A-122

T

Tidewater Virginia Federal Employees

Metal Trades Council, AFL-CIO

75A-95
75A-110
75A-117
76A-39

50

Page

654
365
557
159

73
170
615
512
340
597
125

606
307

632
538

265

84
249
226
329




Labor Organization FLRC Number Page

U-V-W-X-Y-Z

United Association of Journeymen and
Apprentices of the Plumbing and Pipe
Fitting Industry of the United States
and Canada, AFL-CIO (UA) 75A-53 78

United Federation of College Teachers,
U.S. Merchant Marine Academy Chapter 76A-42 448
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APPEALS DECISIONS BY INDIVIDUALS

January 1, 1976 through December 31, 1976
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APPEALS DECISIONS BY INDIVIDUALS

Individuals

Caro, Margot

Crane, Robert J.

Greene, Joan

Leonard, Gilbert Gene

Mangrum, Edward F.

Nixon, David A.

Nowak, Frank J.

Pemberton, Mary J.

Reynolds, Raymond L.

Washington, William L.

Wood, Barbara

FLRC Number

76A-7

76A-3

75A-123
76A-100

76A-15

76A-49

76A-93

76A-39

75A-106

76A-61
76A-62
76A-63

76A-55

76A-5

55

Page

340

275

235
626

346

309

658

329

69

460
463
466

456

365






INTERPRETATIONS AND POLICY STATEMENTS
BY DOCKET NUMBERS AND SUBJECTS

January 1, 1976 through December 31, 1976
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INTERPRETATIONS AND POLICY STATEMENTS
BY
DOCKET NUMBERS AND SUBJECTS

FLRC Number Subject Page

75P-2 Assistance During Meetings with

Management 709
76P-1 Rights of Employees During Security

Investigation 700
76P-2 Agency Approval of Negotiated Agreements 704
76P-3 Request for Interpretation of the Order

on Matter Pending Before the Assistant

Secretary 695

59






SELECTED INFORMATION ANNOUNCEMENT
BY DATE AND SUBJECT

January 1, 1976 through December 31, 1976

61






SELECTED INFORMATION ANNOUNCEMENT
BY DATE AND SUBJECT

Date of Issuance Subject Page
July 2, 1976 Grievance Arbitration and Review
of Arbitration Awards 719

63






PART II.

TEXTS OF DECISIONS AND INTERPRETATIONS

January 1, 1976 through December 31, 1976

65
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APPEALS DECISIONS

January 1, 1976 through December 31, 1976
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FLRC No. 75A-106

United States Air Force, 380th Combat Support Group, Plattsburgh Air Force
Base, N.Y., A/SLMR No. 557. The Assistant Secretary dismissed the 19(a) (1)
and (4) complaint of the individual complainant, Mary J. Pemberton, a
steward of Local 368, National Federation of Federal Employees, concluding,
in pertinent part, that the Assistant Regional Director improperly issued
a Notice of Hearing in this matter on an allegation raised in the pre-
complaint charge but not contained in the complaint. NFFE appealed to the
Council on behalf of the complainant, alleging, in substance, that the

decision of the Assistant Secretary was arbitrary and capricious and raised
a major policy issue.

Council action (January 13, 1976). The Council held that NFFE's petition
for review did not meet the requirements of section 2411.12 of the Council's
rules; that is, the decision of the Assistant Secretary did not appear
arbitrary and capricious and did not present a major policy issue. Accord-
ingly, the Council denied review of NFFE's appeal.

69



UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. * WASHINGTON, D.C. 20415

January 13, 1976

Mr. John Helm, Staff Attorney

National Federation of Federal
Employees

1737 H Street, NW.

Washington, D.C. 20006

Re: United States Air Force, 380th Combat
Support Group, Plattsburgh Air Force
Base, N.Y., A/SLMR No. 557, FLRC
No. 75A-106

Dear Mr. Helm:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

In this case the Complainant, Mary J. Pemberton, steward of Local 368,
National Federation of Federal Employees (the union), first filed a
pre-complaint charge with the United States Air Force, 380th Combat
Support Group, Plattsburgh Air Force Base, New York (the activity).

The charge alleged that she had been harassed by an activity official
and had been denied a union representative upon her request during a
meeting with the activity, in violation of section 19(a) (1) and (4) of
the Order. Ms. Pemberton subsequently filed a formal complaint against
the activity with the Assistant Regional Director (ARD) alleging that
she had been "harassed, abused, berated and browbeat . . . unjustly and
unmercifully" because she had appealed a prior reprimand and had filed
a previous unfair labor practice charge against the activity. The ARD
dismissed the Complainant's allegation of harassment under section 19(d)
of the Orderil because she had filed a prior grievance over the same
matter.

He issued a Notice of Hearing, however, concerning a possible violation
of the Complainant's right to union representation at the meeting with
activity officials.

*/ Sec. 19. Unfair labor practices.

. . 3 . . . .

(d) . . . Issues which can be raised under a grievance procedure
may, in the discretion cf the aggrieved party, be raised under that
procedure or the complaint procedure under this section, but not
under both procedures. . .
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The Assistant Secretary, in agreement with the Administrative Law Judge,
dismissed the complaint in its entirety. The Assistant Secretary con-
cluded, in pertinent part, that '"the [ARD] improperly issued a Notice
of Hearing in this matter on an allegation which was not alleged in the
complaint,”" because "an allegation of 'harassment' based on discrimi-
natory considerations and an allegation of 'denial of representation'
are clearly separate and distinct causes of action which, for the pur-
poses of adjudication, must be separately and affirmatively alleged in
a complaint."

The Assistant Secretary also rejected the Complainant's argument that

the pre-complaint charge, containing an allegation of denial of union
representation by the activity, must be read into her complaint. 1In

his view, while the regulations of the Assistant Secretary governing the
filing of a complaint should be liberally construed, they could not be

so liberally construed "as to read into a complaint allegations contained
in a pre-complaint charge but not contained in the subsequently filed
complaint." The Assistant Secretary concluded:

Thus, in the processing of unfair labor practice cases the failure

of a complainant to include in its complaint specific allegations

of unfair labor practices previously contained in its pre-complaint
charge will be considered to be attributable to the parties' informal
resolution of those matters. In my view, to construe a complaint as
automatically containing the allegations contained in the pre-com-
plaint charge as, in effect, argued here by the Complainant, would

be to render the prescribed process of informal resolution meaningless.

In your appeal on behalf of the Complainant, you allege, in substance,
that the decision of the Assistant Secretary is arbitrary and capricious
because it does not respond to the issue of whether the activity's actions
against the Complainant at the meeting violated sections 1(a) and 19(a)(1)
of the Order. You also allege that the Assistant Secretary's decision
that the ARD improperly issued a Notice of Hearing raises a major policy
issue as to "whether the Assistant Secretary's regulations have been
construed liberally, pursuant to Section 206.9, so as to protect the
rights of the parties." 1In essence, you contend that the Assistant Secre-
tary's interpretation of his regulations was overly technical and rigid

in the circumstances of this case.

In the Council's opinion, your petition for review does not meet the
requirements of section 2411.12 of the Council's rules; that is, the
decision of the Assistant Secretary does not appear arbitrary and capri-
cious and does not present a major policy issue.

With respect to your contention that the Assistant Secretary's decision
was arbitrary and capricious, it does not appear in the circumstances

of this case that the Assistant Secretary acted without reasonable justi-
fication in not considering tbe issue of whether the activity's actions
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against the €omplainant violated the Order. In this regard, it should be
noted that, as the ARD dismissed these allegations based on section 19(d),
and such dismissal was not appealed by the union, they were not before

the Assistant Secretary in the matter brought to hearing. Nor, in the
circumstances presented herein, does the Council find that a major policy
issue is presented by the Assistant Secretary's refusal to incorporate

into a complaint an allegation contained in the pre-complaint charge but
not contained in the subsequently filed complaint. As noted by the Assist-
ant Secretary, the requirement for a pre-complaint charge and the Assistant
Secretary's related procedures had their inception in the Study Committee
Report and Recommendations, August 1969, Labor-Management Relations in

the Federal Service (1975), which led to the issuance of the Order. Thus,
the Report and Recommendations provided for "informal attempts to resolve
the complaints [of unfair labor practices] . . . by the parties" and indi-
cated that if "informal attempts are unsuccessful in disposing of the
complaints," the matter could be referred to the Assistant Secretary for
resolution. In this regard, as the Report clearly intends that the formal
complaint filed with the Assistant Secretary reflect unresolved matters
which were not disposed of during the parties' attempts to resolve the
pre-complaint charge, the Assistant Secretary's conclusion that the failure
to include in a complaint specific allegations contained in the pre-complaint
charge will be considered to be attributable to the parties' informal reso-
lution of those matters, does not raise a major policy issue warranting
review in the circumstances of the case. Nor is a major policy issue raised
by the Assistant Secretary's interpretation and application of his regulations
herein, since there is no showing that such interpretation or application
was inconsistent with the Order in the circumstances of this case.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious, and presents no major policy issues, your appeal fails to
meet the requirements for review as provided under section 2411.12 of
the Council's rules of procedure. Accordingly, review of your appeal is
hereby denied.

By the Council.

Sincerely,

He%az ier III ;

Executive Director

cc: A/SLMR
Dept. of Labor

W. C. Walker
Air Force
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FLRC No. 74A-81

Internal Revenue Service, Austin Service Center, Austin, Texas, Assistant
Secretary Case No. 63-4995 (G&A). This appeal arose from a decision of the
Assistant Secretary, who, upon the filing of an Application for Decision
on Grievability and Arbitrability by the National Treasury Employees Union
(NTEU), held, in pertinent part, that in the circumstances of this case,
the threshold question of determining whether the placing of a seasonal
employee in nonduty status for reasons other than workload is an adverse
action and thus subject to advisory arbitration under the parties' nego-
tiated agreement should be resolved through the negotiated procedure.

The Council accepted the agency's petition for review on the ground that a
major policy issue under section 13(d) of the Order, as interpreted and
applied by the Council in its decision in Department of the Navy, Naval
Ammunition Depot, Crane, Indiana and Local 1415, American Federation of

Government Employees, AFL-CIO, FLRC No. 74A-19 (Report No. 63), was

presented by the decision of the Assistant Secretary (Report No. 67).

Council action (January 15, 1976). The Council held that, based upon
section 13(d) of the Order, as interpreted and applied in Crane, that the
matter before the Assistant Secretary was not resolved as required by
section 13(d). Accordingly, pursuant to section 2411.18(b) and (c) of

its rules of procedure, the Council set aside the decision of the Assistant
Secretary and remanded the case to him for reconsideration and decision
consistent with the Council's decision.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Internal Revenue Service, Austin
Service Center, Austin, Texas
Assistant Secretary Case
and No. 63-4995 (G&A)
FLRC No. 74A-81
National Treasury Employees
Union

DECISION ON APPEAL FROM
ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a decision of the Assistant Secretary who,

upon the filing of an Application for Decision on Grievability and
Arbitrability by the National Treasury Employees Union (NTEU), held
that, under the circumstances of the case, the question of whether the
matter in dispute was subject to advisory arbitration under the agree-
ment, as well as a finding on the merits, involves questions concerning
the interpretation and application of the agreement and should be
resolved through the negotiated grievance procedure.

The underlying circumstances of the case, as established by the entire
record in the matter, briefly stated, are as follows: On February 14,
1974, a career seasonal employee with the Internal Revenue Service
(IRS) filed a grievance alleging that a letter of reprimand had been
improperly placed in his personnel folder for reasons other than the
promotion of the efficiency of the service, and that, in violation of
Article 30 of the negotiated agreement,l/ he had not been returned to
active duty status in 1973 though the agency's workload was sufficient
to require such action. NTEU asserted before the agency that this
failure or refusal to return the employee to active duty status con-
stituted a suspension for greater than 30 days and was thus an adverse
action. NTEU demanded the withdrawal of the letter of reprimand,
expungement of it from the employee's official personnel folder and
that the employee be made whole for the failure to call him to duty

in 1973.

Subsequently the Center Director agreed to withdraw the letter of
reprimand but stated that the '"make whole'" demand was neither

1/ Article 30 of the agreement between IRS and NTEU, in effect at
the time here involved, provides in pertinent part:

No Bargaining Unit employee will be the subject of an

adverse or disciplinary action except for reasons which
will promote the efficieacy of the service.
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grievable nor arbitrable under Articles 30, 32 or 33 of the collec-

tive bargaining agreement between IRS and NTEU.2/ An Application

for Decision on Grievability and Arbitrability was filed with the
Assistant Secretary by NTEU and the Assistant Regional Director for
Labor-Management Services, Kansas City Region, found that the Applica-
tion had not been timely filed under the Regulations of the Assistant
Secretary and therefore dismissed it. On review the Assistant Secretary
reversed the finding of the Assistant Regional Director, finding that
the application was timely filed, and further concluded:

With respect to the question of arbitrability . . . in the
circumstances of this case, both the threshold question of
determining whether the placing of a seasonal employee in
non-duty status for reasons other than workload is an adverse
action and thus subject to advisory arbitration under Article 31
of the negotiated agreement, as well as a finding on the merits,
involve questions concerning the interpretation and application
of the negotiated agreement and should be resolved through the
negotiated procedure. (Emphasis supplied.)

The agency appealed the decision to the Council, alleging that the
Assistant Secretary's decision was arbitrary and capricious and
presented major policy issues and requested a stay of the Assistant
Secretary's decision. The union filed an opposition to the appeal
and to the request for a stay.

The Council decided that a major policy issue under section 13(d) of
the Order (as interpreted and applied by the Council in its decision
in Department of the Navy, Naval Ammunition Depot, Crane, Indiana and
Local 1415, American Federation of Government Employees, AFL-CIO,

FLRC No. 74A-19 (February 7, 1975), Report No. 63) is presented by the
decision of the Assistant Secretary that "in the circumstances of this
case . . . the threshold question of determining whether the placing
of a seasonal employee in nonduty status for reasons other than work-
load is an adverse action and thus subject to advisory arbitration
under Article 31 of the negotiated agreement . . . should be resolved
through the negotiated procedure." The Council also determined that
the issuance of a stay was warranted and granted the agency's request.
Both parties filed briefs on the merits.

2/ The pertinent provisions of Article 30 of the agreement are quoted
in note 1, supra. Article 32 sets forth the grievance procedure and
Article 33 sets forth the agreement between the parties regarding
arbitration. In addition, Article 31 of the agreement provides for
advisory arbitration of adverse actions.
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Opinion

As noted above, the Council concluded that the decision of the
Assistant Secretary in this case presents a major policy issue under
section 13(d) of the Order, as interpreted and applied by the Council
in its decision in Crane, 74A-19 supra. In that case the Council
pointed out that und7r the express language in sections 6(a)(5) and
13(d) of the Order:3
" . . . in any dispute referred to the Assistant Secretary concerning
whether a grievance is on a matter subject to a negotiated griev-
ance procedure, the Assistant Secretary must decide whether the
dispute is or is not subject to the negotiated grievance procedure,
just as an arbitrator would if the question were referred to him.
In making such a determination, the Assistant Secretary must
consider relevant provisions of the Order, including section 13,
and relevant provisions of the negotiated agreement, including
those provisions which describe the scope and coverage of the
negotiated grievance procedure, as well as any substantive pro-
visions of the agreement which are being grieved. Further, the
Assistant Secretary must also consider " . . . existing . . .
laws and the regulations of appropriate authorities, including
policies set forth in the Federal Personnel Manual . . . ."

3/ Section 6(a)(5) of the Order provides that the Assistant Secretary
shall:

(5) decide questions as to whether a grievance is subject to a
negotiated grievance procedure or subject to arbitration under
an agreement as provided in section 13(d) of this Order.

Section 13(d) provides, in part:

(d) Questions that cannot be resolved by the parties as to
whether or not a grievance is on a matter for which a statutory

appeal procedure exists, shall be referred to the Assistant
Secretary for decision.

The foregoing sections are cited as amended by E.O. 11838. While the
subject decision of the Assistant Secretary was decided under the
Order prior to amendment by E.0. 11838, the Order was not changed in
respects which are material in this case. Further, while section 13(d)
now requires that disagreements between the parties on questions of
whether a grievance is on a matter subject to a statutory appeal
procedure be referred to the Assistant Secretary for decision, there
was no such explicit requirement in the Order at the time this matter
was before the Assistant Secretary. However, this change is not
material to the resolution of this case since the matter was taken to
the Assistant Secretary for resolution.
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In applying these general principles to the case before us, we find
that the decision does not reflect that necessary determinations have
been made and that the proper standard has been used for determining
whether the matter in dispute was subject to the negotiated grievance
procedure. Thus, there was no finding regarding whether or not the
grievance is on a matter subject to the negotiated grievance procedure.
In this case NTEU asserted that the failure of the agency to return
the employee to an active duty status for reasons other than workload
constituted a suspension for greater than 30 days and was thus an
adverse action subject to advisory arbitration under Article 31 of
the collective bargaining agreement. The threshold question for
decision by the Assistant Secretary, then, is whether such an action
is an adverse action. This question was not decided and hence there
was no decision on whether the grievance is on a matter subject to
the negotiated grievance procedure, these matters instead being passed
on to the arbitrator for resolution. As we indicated in the Crane
decision, where an "arbitrability" dispute is referred to the Assist-
ant Secretary, either by operation of the Order or by voluntary
agreement of the parties, he must resolve that dispute; he may not
pass it on to an arbitrator for resolution. Accordingly, based upon
section 13(d) of the Order, as interpreted and applied in Crane,
74A-19, the Assistant Secretary's decision must be set aside on the

basis that the matter before him was not resolved as required by
section 13(d).

Conclusion

For the foregoing reasons and pursuant to section 2411.18(b) of the
Council's rules of procedure, we set aside the Assistant Secretary's
decision that the question of whether the placing of a seasonal em-
ployee in a nonduty status for reasons other than workload is an
adverse action and thus subject to advisory arbitration under
Article 31 of the negotiated agreement should be resolved through
the negotiated procedure.

Pursuant to section 2411.18(c) of the Council's rules of procedure, we
hereby remand this case to the Assistant Seecretary for reconsideration
and decision consistent with our decision herein.

By the Council.

Issued: January 15, 1976
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FLRC No. 75A-53

Tennessee Valley Authority, A/SLMR No. 509. The Assistant Secretary found,
in pertinent part, that the Tennessee Valley Authority (TVA) had violated
section 19(a)(1) and (2) of the Order by reason of its disparate discipline
against TVA employees, discharging some employees and not others, where the
disparate discipline was based solely on membership in Local 760 of the
United Association of Journeymen and Apprentices of the Plumbing and Pipe
Fitting Industry of the United States and Canada, AFL-CIO (UA). The
Assistant Secretary ordered TVA, among other things, to take certain affirm-
ative actions, including the offer of reinstatement and backpay to certain
of the complainants.

Petitions for review were filed with the Council on behalf of the individual
complainants and by the UA, seeking among other things, to broaden the
scope of the Assistant Secretary's remedial order. Additionally, the
Assistant Secretary referred the matter of compliance by TVA with his
decision and order to the Council.

Subsequently, following a court-approved settlement agreement in a civil
action filed in a United States District Court on behalf of all members of
Local 760 who were terminated, including those employees who were the
subject of the Assistant Secretary's remedial order, the representatives
of the complainants and the UA requested that their respective petitions
for review be withdrawn. The Assistant Secretary also requested that his
referral of the compliance matter be withdrawn.

Council action (January 21, 1976). In light of the above-described
circumstances, and without objection by any interested party. the requests
by the representatives of the complainants and by the UA to withdraw their
respective petitions for review were granted. Additionally, the request

of the Assistant Secretary to withdraw his referral of the compliance matter
to the Council was granted.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. « WASHINGTON, D.C. 20415

January 21, 1976

Robert Matisoff, Esq.
0'Donoghue and 0'Donoghue
1912 Sunderland Place, NW.
Washington, D.C. 20036

Re: Tennessee Valley Authority, A/SLMR
No, 509, FLRC No. 75A-53

Dear Mr., Matisoff:

Reference is made to the telegram of January 13, 1976, requesting that
the petition for review filed by you on behalf of the United Association
of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry

of the United States and Canada, AFL-CIO (UA) in the above-entitled case
be withdrawn,

In this case, the Assistant Secretary found, in pertinent part, that TVA
had violated section 19(a)(l) and (2) of the Order by invoking disparate
discipline against employees who had engaged in an improper action, dis-
charging some and merely warning others, where the disparate treatment was
solely on the basis of membership in a particular labor organization,
namely, Local 760 of the UA. The Assistant Secretary ordered TVA to cease
and desist from such discriminatory conduct and to take certain affirma-
tive actions, including the offer of immediate and full reinstatement
without prejudice to their seniority or other rights, and the payment of
appropriate backpay to 41 of the 75 complainants. He dismissed the com=
plaints filed by the remaining 34 individuals because they were ''preference
eligible'” employees with rights of appeal to the Civil Service Commission
and, therefore, he was precluded, by section 19(d) of the Order, from con-
sidering the issues raised .in their unfair labor practice complaints.
(Fifteen of these 34 "preference eligible' employees appealed their dis-
charges to the Civil Service Commission and have been offered reinstatement

with backpay and other benefits pursuant to the mandatory recommendations
of the Commission,)

Your petition for review, filed with the Council on May 21, 1975, sought

to broaden the scope of the Assistant Secretary's remedial order so as to
encompass a number of additional employees who allegedly had been discharged
by TVA at the same time and for the same reasons, but who had failed to

file individual unfair labor practice complaints and therefore had not

been included within the scope of the Assistant Secretary's remedial order,

On July 16, 1975, a civil action was filed in the United States District
Court for the Northern District of Alabama, Northeastern Division, on
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behalf of all members of Local 760 of the UA who were terminated from
their employment with TVA as a result of the aforementioned work stoppage,
including those employees who were the subject of the Assistant Secretary's
remedial order. Thereafter, a settlement agreement was reached in the
civil action which provided for reinstatement without loss of seniority
and for the payment of money by TVA to certain of the employees who had
engaged in the work stoppage, including those employees who were the sub-
ject of the Assistant Secretary's remedial order as well as the remaining
19 "preference eligible" employees whose complaints were dismissed. On
January 9, 1976, District Judge Seymour H. Lynne issued an Order approving
the settlement agreement in full, having found it to be "fair, adequate,
reasonable and proper."

In light of the foregoing circumstances, and without objection by any
interested party, your request to withdraw the aforementioned petition
for review in the instant case is hereby granted.
For the Council.
Sincerely,
62 "/
Henry B\/Frazier III
Executive Director

ce:' A/SIMR

Dept. of Labor

R. H. Marquis
TVA

R. Matisoff

J. Jacobs
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. + WASHINGTON, D.C. 20415

January 21, 1976

Robert L, Potts, Esq.
Potts and Young

107 East College Street
Florence, Alabama 35630

Re: Tennessee Valley Authority, A/SLMR
NOQ 509’ FLRC NOQ 75A"53

Dear Mr., Potts:

Reference is made to your telegram of January 13, 1976, requesting, in
effect, that the petition for review filed by you on behalf of certain
named individuals in the above-entitled case be withdrawn,

In this case, the Assistant Secretary found, in pertinent part, that TVA
had violated section 19(a)(l) and (2) of the Order by invoking disparate
discipline against employees who had engaged in an improper action, dis-
charging some and merely warning others, where the disparate treatment was
solely on the basis of membership in a particular labor organizationm,
namely, Local 760 of the UA. The Assistant Secretary ordered TVA to cease
and desist from such discriminatory conduct and to take certain affirma-
tive actions, including the offer of immediate and full reinstatement
without prejudice to their seniority or other rights, and the payment of
appropriate backpay to 41 of the 75 complainants, He dismissed the com=-
plaints filed by the remaining 34 individuals because they were ''preference
eligible" employees with rights of appeal to the Civil Service Commission
and, therefore, he was precluded, by section 19(d) of the Order, from con-
sidering the issues raised in their unfair labor practice complaints.
(Fifteen of these 34 'preference eligible' employees appealed their dis-
charges to the Civil Service Commission and have been offered reinstatement
with backpay and other benefits pursuant to the mandatory recommendations
of the Commission.)

Your petition for review, filed with the Council on May 21, 1975, sought

to broaden the scope of the Assistant Secretary's remedial order so as to
encompass other employees who allegedly had been discharged by TVA at the
same time and for the same reasons, but who had failed to file unfair labor
practice complaints and therefore had not been included within the scope

of the Assistant Secretary's remedial order; to broaden the scope of the
order to include the "preference eligible'" employees whose complaints had
been dismissed by the Assistant Secretary; and to seek compliance with the
Assistant Secretary's remedial order.,

On July 16, 1975, a civil action was filed in the United States District
Court for the Northern District of Alabama, Northeastern Division, on
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behalf of all members of Local 760 of the UA who were terminated from
their employment with TVA as a result of the aforementioned work stoppage,
including those employees who were the subject of the Assistant Secretary's
remedial order. Thereafter, a settlement agreement was reached in the
civil action which provided for reinstatement without loss of seniority
and for the payment of money by TVA to certain of the employees who had
engaged in the work stoppage, including those employees who were the sub-
ject of the Assistant Secretary's remedial order as well as the remaining
19 "preference eligible' employees whose complaints were dismissed. On
January 9, 1976, District Judge Seymour H. Lynne issued an Order approving
the settlement agreement in full, having found it to be '"fair, adequate,
reasonable and proper."

In light of the foregoing circumstances, and without objection by any
interested party, your request to withdraw the aforementioned petition
for review in the instant case is hereby granted.

For the Council.

Sincerely,

L/ g J'/w]zf/

Henry B\/Frazier III
Executive Director

cc: A/SLMR
Dept. of Labor

R. H. Marquis
TVA

R. Matisoff

J. Jacobs
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 21, 1976

Honorable Paul J. Fasser, Jr,
Assistant Secretary of Labor

for Labor-Management Relations
Department of Labor, Room S=2307
200 Constitution Avenue, NW.
Washington, D,C. 20210

Re: Tennessee Valley Authority, A/SLMR
No. 509, FLRC No. 75A-53

Dear Mr. Fasser:

Receipt is acknowledged of your letter dated January 16, 1976, to the
Chairman of the Federal Labor Relations Council, requesting that your
referral of June 11, 1975, to the Council of the matter of compliance
by the Tennessee Valley Authority with your Decision and Order in the
above-entitled case be withdrawn,

Your withdrawal of the aforementioned referral in the instant case is
hereby granted.

For the Council,

Sinceyely,

/3 %7%'
azier III

Executive Director

cc: R. H., Marquis
TVA

R, L., Potts
R. Matisoff

J. Jacobs
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FLRC No. 75A-95

Norfolk Naval Shipyard and Tidewater Virginia Federal Employees Metal
Trades Council, AFL-CIO (Robertson, Arbitrator). The arbitrator denied
the grievance relating to a change in the grievant's shift hours for

the purpose of training. The union filed exceptions to the arbitrator's
award with the Council, alleging (1) that the activity violated appro-
priate regulations; (2) that the activity violated the Order; and (3)

in substance, that the arbitrater reached an incorrect result in his
interpretation of the parties® negotiated agreement.

Council action (January 22, 1976). The Council heid that the union's
exceptions failed to assert grounds upon which the Council will accept
a petition for review of an arbitrator's award or failed to set forth
support for the exceptions presented. Accordingly, the Council denied
the union's petition since it failed to meet the requirements for review
under section 2411.32 of the Council's rules of procedure.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 22, 1976

Mr. Richard F. Lake, President

Tidewater Virginia Federal
Employees Metal Trades Council

2700 Airline Boulevard

P.0. Box 3371 Olive Branch Station

Portsmouth, Virginia 23701

Re: Norfolk Naval Shipyard and Tidewater
Virginia Federal Employees Metal Trades
Council, AFL-CIO (Robertson, Arbitrator),
FLRC No. 75A-95

Dear Mr. Lake:

The Council has carefully considered your petition for review of the
arbitrator's award in the above-entitled case.

According to the award, on October 17, 1974, the grievant was instructed
by his supervisor that his shift hours were to be changed from his

regular third shift hours (11:40 p.m. to 7:40 a.m.) to a 2:00 a.m. to
10:00 a.m. shift, the next day. to enable him to attend a training session
that began at 8:00 a.m. on the 18th. The grievant did work the 2:00 to
10:00 a.m. shift on the 18th, receiving 8 hours' pay at the straight time
rate. He then returned to his regular third shift on the 18th.

The stipulated issue submitted to arbitration was:
Did the shipyard violate Artiecle 15, Section 6 of the negotiated

Agreement by changing the shift hours of . . . [the grievant] on
October 18, 1974 for the purpose of training?l

1/ According to the award, Article 15, Section 6, provides in pertinent
part:

When effecting changes in the days or hours of an employee's basic
workweek, the Employer will notify the affected employees prior to
midnight on Wednesday of the week prior to the start of the adminis-
trative workweek in which the change is effective except as provided
below. The days or shift hours of an employee's basic workweek will
not be changed for a period of less than 3 weeks except as provided
below. The following changes may be made without the 3 days advance
notification and/or 3 weeks duration requirements,

a) Participation in grievance appeals

b) Disciplinary and other official hearings
c) Investigations

d) Training
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The arbitrator denied the grievance, stating that:

. « . the provisions of Section 4 of Article 15 referring to the
regularly established shift hours for the first, second and third
shifts are designed to establish the norm from which the employer
retained the right to deviate for the reasons or bases listed in
Article 15, Section 1. Section 6, Article 15 places some limited
restriction upon the Employer in effectuating the changes referred
to in Section 1 of that Article in that the employe affected must
be given a three day notice and as well must be assured that the
change will not be of less than 3 weeks duration except, however,
when the change is made for the purposes specified, one of which

is for training. The right of the Employer to make the changes in
days or shift hours on the semi-permanent basis for the reasons
listed in Section 1 of Article 15 and to make the changes involved
in the exceptions listed in Section 6 of Article 15 derive from 2/
the retention of rights recited in Section 1 of the Article. . . .=

The union requests that the Council accept its petition for review of the
arbitrator's award on the basis of three exceptions discussed below.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted '"only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions
to the award present grounds that the award violates applicable law,
appropriate regulation, or the order, or other grounds similar to those
upon which challenges to arbitration awards are sustained by courts in
private sector labor-management relations.”

In its first exception, the union contends that the arbitrator, in finding
for the shipyard, has rewarded it for breach of appropriate regulationms.
Thus, the union's exception, on its face, alleges that the shipyard by
having taken the action about which the grievance was filed, i.e., by
changing the shift hours of the grievant on October 18 for the purpose of
training, violated "appropriate regulations." This exception does not

2/ According to the award, Section 4 of Article 15 '"states that the
regularly established 8 hour work shift hours are: 1st shift 7:20 a.m. to
4:00 p.m.; 2nd shift 3:30 p.m. to 12:00 and 3rd shift 11:40 p.m. to 7:40
a.m." Further, the arbitrator stated that Article 15, Section 1, in essence,
provided "for the retention by management of the right to establish,
disestablish, schedule the starting time and ending time or change basic
workweeks or shifts when based upon a) the need to eliminate safety or
health hazards, b) continuous operational or surveillance functions, c¢) the
need to meet scheduled major key event dates, d) effective utilization of
available manpower and e) the full utilization of tools and equipment' and
that the "restraint upon management's discretion in exercising the rights
retained under . . . [section 1] is a requirement for notification to the

Union of the proposed changes and meeting to discuss and work out mutually
acceptable change."
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assert a ground upon which the Council will accept a petition for review
of an arbitration award. Furthermore, even if the union's petition, in
substance, is construed to allege that it was the arbitrator’'s award

that violated appropriate regulations, the union simply quotes certain
agency regulations, advancing no arguments in support of its exception

and describing no facts or circumstances sufficient to show that any

basis exists for finding the award violative of appropriate regulations.é/
The Council has consistently declined to review arbitration awards where
the petition for review fails to set forth any support for the exceptions
presented. See, e.g., Airway Facilities Division, Federal Aviation
Administration, Eastern Region and National Association of Government
Employees, Local R2-10R (Kronish, Arbitrator), FLRC No. 75A-50 (August 15,
1975) . Report No. 82 and cases cited therein. Therefore, the union's
first exception provides no basis for acceptance of the union's petition
under section 2411.32 of the Council's rules.

In its second exception, the union contends that the arbitrator, in
finding for the shipyard, has rewarded it for breach of Executive Order
11491. Thus, the union's second exception, read literally, states, as a
ground for review, that the agency violated the Order. This exception,
however, does not assert a ground upon which the Council will grant a
petition for review of an arbitration award. In support of this exception,
the union contends that the arbitrator, in basing his decision on

section 11(b) of the Order.% disregarded the fact that in the negotiations
leading up to the current collective bargaining agreement, the shipyard
elected to negotiate on tours of duty, and the parties, in Section 4 of
Article 15, agreed on certain hours of work. When the substance of this
exception is considered, the union, in effect, is contending that the
arbitrator reached an incorrect result in his interpretation of the agree-
ment. However, the Council has held that the interpretation of contract
provisions is a matter to be left to the arbitrator's judgment. See, e.g.,
Airway Facilities Division, Federal Aviation Administration, Eastern

3/ We do not pass upon the question whether the cited agency regulations
constitute an "appropriate regulation" within the meaning of section 2411.32
of the Council's rules. Cf. American Federation of Government Employees,
Local 2612 and Department of the Air Force, Headquarters 416th Combat
Support Group (SAC), Griffiss Air Force Base (Gross, Arbitrator),

FLRC No. 75A-45 (December 24, 1975). Report No. 94, and American Federation
of Government Employees, AFL-CIO, Local 2649 and Office of Economic

Opportunity (Sisk, Arbitrator), FLRC No. 74A-17 (December 5, 1974), Report
No. 61.

4/ Section 11(b) of the Order provides in pertinent part:

. . . the obligation to meet and confer does not include matters with
respect to . . . tour of duty . . . .
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Region and National Association of Government Employees, Local R2-10R
(Kronish, Arbitrator), FLRC No. 75A-50 (August 15, 1975), Report No. 82,
and Social Security Administration, Bureau of Retirement and Survivors
Insurance, Chicago, Tllinois and AFGE, National Council of Social
Security Payment Center Locals, Local 1395 (Davis, Arbitrator), FLRC

No. 75A-17 (June 26, 1975), Report No. 76. Therefore, the union's
second exception does not, under the circumstances of this case, state
a ground upon which the Council will grant a petition for review of an
arbitration award.

In its third exception, the union contends that the arbitrator, in
finding for the shipyard, has rewarded it for breach of the current
collective bargaining agreement. Thus the union is, in substance,
contending that the arbitrator reached an incorrect result in his inter-
pretation of the negotiated agreement. As previously stated, however,
the interpretation of contract provisions is a matter to be left to

the arbitrator's judgment. Therefore, the union's third exception does
not state a ground upon which the Council will grant a petition for
review of an arbitration award.

Accordingly, the Council has denied review of the union's petition because
it fails to meet the requirements for review set forth in section 2411.32
of its rules of procedure.

By the Council.

Sincerely,

cc: E. T. Borda
Navy
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FLRC No. 75A-107

United States Forest Service, Salmon National Forest, Salmon, Idaho,
A/SLMR No. 556. The Assistant Secretary, upon separate unit clarification
petitions filed by the activity and Local 1502, National Federation of
Federal Employees (NFFE), determined that '"seasonal supervisors" should

be considered to be included in the bargaining unit during the '"out of
season" period when they are performing rank and file duties and should

be considered outside the unit during the time they serve as '"'seasonal
supervisors.'" NFFE appealed to the Council, contending that the decision
of the Assistant Secretary raises a major policy issue.

Council action (January 22, 1976). The Council held that NFFE's petition
for review did not meet the requirements of section 2411.12 of the
Council's rules; that is, his decision did not raise a major policy
issue, and NFFE neither alleged, nor did it appear, that his decision was

arbitrary and capricious. Accordingly, the Council denied NFFE's petition
for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 22, 1976

Mr. George Tilton

Associate General Counsel

National Federation of Federal Employees
1737 H Street, NW.

Washington, D.C. 20006

Re: United States Forest Service, Salmon
National Forest, Salmon, Idaho, A/SLMR
No. 556, FLRC No. 75A-107

Dear Mr. Tilton:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

In this case, the United States Forest Service, Salmon National Forest,
Salmon, Idaho (the activity) and Local 1502, National Federation of Federal
Employees (the union) filed separate unit clarification petitions with the
Assistant Secretary concerning, in pertinent part, ''whether certain classi-
fications of employees designated as 'seasonal supervisors' should be
included in the unit at all times even when acting as such supervisors."
The Assistant Secretary stated:

In this connection, the parties indicated a desire for the Assistant
Secretary to reconsider and reverse the decision in Department of
Interior, Bureau of Land Management, District Office, Lakeview, Oregon,
A/SLMR No. 212, in which it was held that employees who supervise
seasonal employees should not be included in the recognized unit
during such periods, but should be considered to be within the unit
only for the part of the year when they are not supervising seasonal
employees. The parties in the instant case contend that seasonal

supervisors should be considered to be included in the unit through-
out the entire year.

Citing the Council's decision and rationale in United States Department

of Agriculture, Northern Marketing and Nutrition Research Division, Peoria,
Illinois, A/SLMR No. 120, FLRC No. 72A-4 (April 17, 1773), Report No. 36,
the 1969 Study Committee Report and Recommendations,l. and his own prece-
dent, the Assistant Secretary concluded:

As the "seasonal supervisors'" spend a considerable portion of the
year supervising employees within the meaning of Section 2(c) of

1/ Labor-Management Relations in the Federal Service (1975), p. 68.
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the Order, it would, in my view, be inconsistent with the stated
intent of the Executive Order to place them in a position of poten-
tial conflict of interest and responsibility during such extended
periods of time, Under these circumstances, I reaffirm the decision
in A/SIMR No. 212 with respect to '"seasonal supervisors,’

As the parties stipulated that the ''seasonal supervisors'" in the
instant proceeding have no permanent employees assigned to them for
the entire year, such employees, who spend a portion of the working
year as rank and file emplcyees and the remainder of the year as
supervisors, should be considered to be included in the employee
bargaining unit during the 'out of season'" period when they are per-
forming rank and file duties and should be considered outside the
unit during the time they serve as ''seasonal supervisors."

In your petition for review on behalf of the union, you allege that the
il decision of the Assistant Secretary raises as the sole major policy issue
"whether the 'seasonal supervisor' should be included in the unit for the
entire year." 1In support of your position that the decision raises such
a major policy issue you contend that: (1) the decision will be ''burden=-
some and unproductive' to both agency management and the union, as well
as "unfair" in that it will put employees who are part-time supervisors
"in an intolerable conflicts of interests [sic] which is incapable of
resolution'; (2) the definition of supervisor is "inappropriate' as applied
, to seasonal supervisors and it is "inappropriate' to exclude such seasonal
ers. supervisors ''from full participation in the rights guaranteed them by the
i Order’; and (3) that the seasonal employees being supervised are, at best,
e "temporary, casual' employees or '"'pick-up' employees,'” and as such are
not employees within the meaning of the Order, so that employees who super-
vise them are not "supervisors' within the meaning of the Order.

In the Council's opinion, your petition for review of the Assistant Secre-

at tary's decision does not meet the requirements of section 2411.,12 of the
g Council's rules, That is, his decision does not raise a major policy
res issue, and you neither allege, nor does it appear, that his decision is
]

; arbitrary and capricious.

o As to your first contention concerning the burden placed on agency manage-=

l ment, the union and employees and the "conflicts of interests' created,
L in the Council's view such speculation as to the possible effects of the
o Assistant Secretary's decision does not raise a major policy issue warrant-

ing review. Moreover, the Assistant Secretary's decision indicates the
status.of the seasonal supervisor both during the periodszyhen in a super-

" visory status and during periods when in employee status.= As to your
%, 2/ 1In this regard it should be noted that section 1(b) of the Order provides
e that section 1(a) does not authorize the participation in the management of

a labor organization or acting as a representative of such an organization
by a supervisor.
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second contention concerning the appropriateness of treating seasonal
supervisors as supervisors under the Order, thereby denying them rights
"ouaranteed them by the Order" (emphasis added), it appears that this
contention begs the question because it assumes that seasonal supervisors
were not intended to be treated as supervisors under the Order. There=-
fore, no major policy issue is raised by this contention. Finally, as to
your contention concerning the persons supervised, in the Council's view
no major policy issue warranting review is raised inasmuch as the status
of the persons supervised is not the dispositive consideration as to
whether thg seasonal supervisors are supervisors within the meaning of
the Order.—/

Since the Assistant Secretary's decision does not present a major policy
issue, and since you concede that the Assistant Secretary's decision is
not arbitrary and capricious, your appeal fails to meet the requirements
for review as provided in section 2411,12 of the Council's rules of pro-
cedure, Accordingly, your petition for review is hereby denied.

By the Council,

Sinceyely,

Executi¥e Director

cc: A/SLMR
Dept. of Labor

L. Slagowski
Agriculture

3/ See in this regard Department of the Air Force, McConnell Air Force

Base, Kansas, A/SLMR No. 134, FLRC No. 72A-15 (April 17, 1973), Report No. 36,
wherein the Council sustained the Assistant Secretary's decision that per-
sons who possess supervisory authority are supervisors notwithstanding the
fact that such authority is exercised exclusively over military personnel,
and Department of the Army, United States Army Base Command, Okinawa, A/SLMR
No. 243, FLRC No., 73A-63 (March 20, 1974), Report No. 51, wherein the

Council denied review of an Assistant Secretary decision which excluded
employee classifications from a unit because they were vested with super-
visory authority over foreign nationals,
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FLRC No. 75A-101

Department of the Air Force, Scott Air Force Base and National Association
of Government Employees, local R7-27 (Harrison, Arbitrator). The arbitra-
tor denied an employee's grievances relating to assignment of elements of
the grievant's position to military personnel, and maintenance of the
supervisor's "Record of Employee." The union filed exceptions to the
arbitrator's award with the Council, contending in substance that (1)

the award violates the Order; (2) the arbitrator was incorrect in his
decision; (3) the arbitrator was incorrect in his interpretation of the
parties' agreement; and (4) the arbitrator improperly gave cognizance to
certain documents submitted by the activity. The union also requested a
stay of the arbitrator's award.

Council action (January 30, 1976). The Council held that the union's

exceptions failed to set forth support for the exceptions or failed to

state grounds upon which the Council will grant a petition for review of

an arbitration award. Accordingly, the Council denied the union's peti-

tion for review because it failed to meet the requirements for review

set forth in section 2411.32 of the Council's rules of procedure. Like-
~ wise, the Council denied the union's request for a stay.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 30, 1976

Mr. Paul J. Hayes

National Vice President

National Association of
Government Employees

31 Holly Drive

Belleville, Illinois 62221

Re: Department of the Air Force, Scott Air
Force Base and National Association of
Government Employees, Local R7-27
(Harrison, Arbitrator), FLRC No. 75A-101

Dear Mr. Hayes:

The Council has carefully considered your petition for review of an
arbitrator's award, and the agency's opposition thereto, in the
above-entitled case.

According to the arbitrator's award, this case arose upon the filing
of a number of grievances by an employee who alleged that he had not
been treated properly during a reorganization. The parties condensed
the matters before the arbitrator to the following two issues:

1. Were elements of the grievant's position improperly assigned
to military personnel in violation of the labor agreement?

2. Was the grievant's Air Force Form 971 (Supervisor's Record of
Employee) improperly kept in violation of the labor agreement?

Regarding the first grievance, the union contended that the grievant's
position was significantly changed in violation of procedyres estab-
lished by the labor agreement in Article XIV, Section 2,1. Article XX,

1/ According to the award, Article XIV, Section 2 of the parties' labor
agreement states in pertinent part:

ARTICLE XIV - JOB DESCRIPTIONS, GRADES, AND DETAILS

Section 2: Each employee and his supervisor will be furnished copies
of job descriptions and any subsequent changes to the job descriptions
will be provided when changes occur. Job descriptions will be written
based upon the duties and responsibilities assigned to positions. All
identical positions in the same job classification within each unit to
which the positions are assigned will be covered with the same job
description with the exception of the organizational title.
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Section 7C,Z/ and Article IV, Section l.§/
The arbitrator denied this grievance stating:

The grievant's claim of improper assignment of his tasks to others
turns on the question of whether those assignments were an alter-
ation of his duties in a manner or degree violative of the contract.
There is no question that certain tasks formerly performed by the
grievant were transferred to a member of the military.

Based on evidence presented in the course of the hearing, the
Arbitrator cannot conclude that the changes in the grievant's
basic job were so significant as to have required a change in
the job description. Consequently the failure to change the job
description was not a contract violation. . . .

As to the grievance that the grievant's AF Form 971 had been improperly
kept, the arbitrator determined that although he could not "agree with
the Employer that AF Regulation 40-293 presents only a suggested way of
filling out AF Form 971 . . . it cannot be concluded that any impropriety
in filling out AF Form 971 is in violation of Article XX Section 7A.C.D.

gj According to the award, Article XX, Section 7C of the parties' labor
agreement states in pertinent part:

ARTICLE XX - GENERAL PROVISIONS
Section 7: Performance Evaluation:

C. Emphasis will be placed on the employee being kept informed
of his status in meeting performance requirements of his position.

3/ According to the award, Article IV, Section 1 of the parties' labor
agreement states in pertinent part:

ARTICLE IV - PROVISIONS OF AGREEMENT

Section 1: In the administration of all matters covered by this agree-
ment, it is agreed that officials and employees are governed by
existing or future laws and regulations of appropriate authorities,
including policies set forth in the Federal Personnel Manual; by
published agency policies and regulations in existence at the time the
agreement was approved; and by subsequently published agency policies
and regulations required by law or by the regulations of appropriate
authorities, or authorized by the terms of a controlling agreement at a
higher agency level. Any .reference made in this agreement to specific
Air Force directives or Civil Service Commission regulations is not
intended to preclude application of any other laws, rules or regulations
of higher headquarters or other agencies that are governing.
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or Section 13,5/ since those provisions at most refer to requirements
related to the AF Form 971 but not the filling out of the form as such.”
[Footnote added.] Accordingly, the arbitrator determined that ''these
violations of AFR 40-293 are not violations of Article XX and consequently
the Arbitrator cannot find a contract violation.”

Finally, the arbitrator rejected the union's interpretation of Article IV,
Section 1 of the agreement that a violation of that provision exists
because some Air Force regulation has been violated. Instead, he con-
cluded that Article IV, Section 1 "constitutes a restraint on the
application and interpretation of the Agreement and not an extension of
the Agreement by incorporation of every federal law, regulation, etc. as
enumerated in that section."

The union requests that the Council accept its petition for review of the
arbitrator's award on the basis of four exceptions discussed below and
requests a stay of the award. The agency filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted "only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions
to the award present grounds that the award violates applicable law,
appropriate regulation, or the order, or other grounds similar to those
upon which challenges to arbitration awards are sustained by courts in
private sector labor-management relations."

4/ According to the award, Article XX, Section 7A, C, and D, and Section 13
of the parties' labor agreement states in pertinent part:

ARTICLE XX - GENERAL PROVISIONS

Section 7: Performance Evaluation:

A. The total intent of the purpose and provisions of AFR 40-451
will be exercised in any official rating of the performance of
employees. Deviation from the specific language of the regula-
tion will not be tolerated. Personal bias will not be allowed
to compromise total impartiality in evaluation.

C. Emphasis will be placed on the employee being kept informed
of his status in meeting performance requirements of his position.

D. Before entries of annual performance ratings are applied to
the employee's AF Form 971, Supervisor's Record of Employee, the
entry will be discussed with him by his immediate supervisor.

Section 13: The Employer and the Union will encourage employees to

contribute their maximum ability in the performance of their duties
and to conscientiously strive to eliminate waste of resources.
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In its first exception, the union contends that the award violates the
Order. While this exception cites a general ground upon which the
Council will grant review of an arbitrator's award, the union does not
specify in its petition which provision(s) of the Order it believes the
award to violate nor does it provide any explanation as to why the award
is considered violative of the Order. Furthermore, the petition does not
contain a description of facts and circumstances to support this exception.
A petition for review of an arbitrator's award will not be accepted where
there appears in the petition no support for the stated exception to the
award. Airway Facilities Division, Federal Aviation Administration,
Eastern Region and National Association of Government Employees, Local
R2-10R (Kronish, Arbitrator), FLRC No. 75A-50 (August 15, 1975), Report
No. 82. Therefore, this exception provides no basis for acceptance of
the union's petition under section 2411.32 of the Council's rules.

In its second exception, the union contends that the award is based in
part on an improper conclusion by the arbitrator that a provision of the
agreement is operative when in fact it is nonoperative by reason of
Council decisions. In this regard, the union asserts that Article XIX,
Section 22/of the labor agreement was negated by the Council's subsequent
decisions in American Federation of Government Employees, Local 1668 and
Elmendorf Air Force Base (Wildwood Air Force Station), Alaska, FLRC

No. 72A-10 (May 15, 1973), Report No. 38 and the two related cases decided
on that date. This exception, in substance, concends that the arbitrator
was incorrect in his decision concerning the grievance. The Council has
consistently held that the interpretation of contract provisions and,
hence, resolution of the grievance is a matter to be left to the arbitra-
tor's judgment. The Supervisor, New Orleans, Louisiana Commodity
Inspection and Grain Inspection Branches, Grain Division, United States
Department of Agriculture and American Federation of Government Employees,
AFL-CIO, Local 3157 (Moore, Arbitrator), FLRC No. 74A-75 (June 26, 1975),
Report No. 74. Moreover, the union's reliance upon the Council's decision
in Elmendorf is misplaced. That decision did not address the status of
specific provisions in existing agreements which contained the language

5/ According to the award, Article XIX, Section 2 of the parties' labor
agreement states in pertinent part:

ARTICLE XIX - NEGOTIATED GRIEVANCE PROCEDURE

Section 2: Questions involving interpretation of published agency
policies or regulations, provisions of law, or regulations of
appropriate authorities outside the agency will not be subject to
the negotiated grievance procedure or to arbitration regardless of
whether such policies, laws, or regulations are quoted, cited, or
otherwise incorporated or referenced in the Agreement.
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mandated by the agency directive in question.éj Therefore, we conclude
that the union's second exception does not state a ground upon which
the Council will grant a petition for review of an arbitration award.

In its third exception, the union contends that, "[t]he award is based in
part on an improper conclusion that a provision of the Agreement is non-
operative because its inclusion in the subject Agreement is required by
Executive Order 11491 as amended." 1In support of this contention, you
state that_''serious umbrage is taken to a conclusion that Section 1 of
Article IV—/ of the applicable agreement cannot be utilized to invoke the
arbitration of a grievance alleging violations of applicable regulations
merely because its inclusion in the Agreement is mandated by Executive
Order 11491 as amended." [Footnote added.] 1In effect, this exception is
a contention that the arbitrator was incorrect in his interpretation of
Section 1 of Article IV of the labor agreement. As previously stated, the
Council has consistently held that disagreement with the arbitrator's
interpretation of contract provisions and resolution of grievances is not
a ground for review of an arbitration award .8 Accordingly, the union's
third exception does not state a ground upon which the Council will accept
a petition for review of an arbitration award.

6/ 1In Elmendorf the Council held, in pertinent part, that an "agency
directive which would mandate specific language in a negotiated grievance
procedure is inconsistent with the intent and purposes of section 13 of
the Order, as amended by E.O. 11616." Consequently, the Council set aside
a specific agency determination disapproving an agreement between the
parties to that case which was not in conformity with the mandate of the
agency directive. In doing so, the Council pointed out that the nature
and scope of the negotiated grievance procedure are to be negotiated by
the parties subject only to the explicit limitations prescribed by the
Order itself. However, the Council went on to state that "limitations on
the scope of negotiated grievance procedures are not inherently inconsist-
ent with the Order and the Report. Such limitations may be proper if
established through the process of negotiations." The Council did not
thereby render a decision as to the status of specific provisions in

existing agreements which contained the language mandated by the agency
directive in question.

7/ Section 1 of Article IV, set forth supra in footnote 3, essentially

incorporates, as required by the Order, section 12(a) of the Order in the
negotiated agreement.

8/ The theory which appears to underlie the union's contention is that by
operation of section 12(a) of the Order, which is incorporated in Section 1
of Article IV of the subject agreement, the coverage and scope of the
negotiated grievance procedure is extended to include grievances alleging
violations of all laws, regulations of appropriate authorities and policies,

(Continued)
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In its fourth exception, the union contends that the activity's repre-
sentative submitted certain documents with his written brief to the
arbitrator, and that the submission of those documents was a flagrant
violation of the rules of the American Arbitration Association and those
enunciats? by the arbitrator prior to the conclusion of the arbitration
hearing.=' The union asserts that the arbitrator gave cognizance to
these illegally submitted documents. Viewed literally, this exception
does not state a ground upon which the Council will grant review of an
e arbitration award under section 2411.32. That is, the exception does
not assert a ground upon which the Council has granted review in the
past nor does it appear similar to those upon which challenges to labor

‘ arbitration awards are sustained by courts in private sector cases. The
union cites no private sector cases in which courts have held this
o exception to be a ground for review of arbitration awards nor has our

research disclosed any such cases. Moreover, if an arbitrator gives
t cognizance to documents, such as those in this ease, it would not be
\ inconsistent with prior Council decisions. Thus, in Local Lodge 830,
International Association of Machinists and Aerospace Workers and
Louisville Naval Ordnance Station, Department of the Navy, FLRC No. 73A-21
(January 31, 1974), Report No. 48, the Council stated:

The provisions in section 12(a) must, as stated therein, be part
N of every agreement and an arbitrator, under that section, must
: consider the referenced laws and regulations in resolving the ]
i grievances arising under the agreement. Such laws and regulations

i (Continued)

including agency policies and regulations. However, section 13 of
Executive Order 11491 provides "[t]he coverage and scope of the procedure
shall be negotiated by the parties to the agreement with the exception
that it may not cover matters for which a statutory appeal procedure exists
and so long as it does not otherwise conflict with statute or this Order."
[Emphasis added.] The union's theory concerning the interpretation of
section 12(a) of the Order would render section 13 meaningless. The scope
of the negotiated grievance procedure is to be negotiated by the parties.
Section 12(a) constitutes an obligation in the administration of labor
agreements to comply with the legal and regulatory requirements cited

; therein and is not an extension of the negotiated grievance procedure to
the include grievances over all such requirements.

X
It

Ry

9/ The union contends that only three of the five documents submitted were
i improper. These three documents are identified by the union to be: a copy
! of the Council's decision in National Council of OEO Locals, AFGE, AFL-CIO
and Office of Economic Opportunity (Harkless, Arbitrator), FLRC No. 73A-67
i (December 6, 1974), Report No. 61; a copy of the Acting Assistant Reg%onal
i Director's Report and Findings on Grievability in Department of the Air
Force, Scott Air Force Base, Illinois and Local R7-23, National Association
of Government Employees, Assistant Secretary Case No. 50-13019 (GR) (July 7,
) 1975); and, a copy of the Federal Personnel Manual Supplement 752-1,
paragraph S1-4, "Reductions in Rank."
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obviously cannot be interpreted in a vacuum. They draw their
intent and meaning from relevant history, reports, decisions,
interpretations, policy rules and the like, which must be derived
from sources outside the four corners of the agreement itself.

In discussing the interpretation and application of agency regulations
by arbitrators in the resolution of grievances through negotiated
grievance procedures, the Council stated, in pertinent part, in its
recommendations which led to Executive Order 11838:10.

. . . Under the present section 13 arbitrators of necessity now
consider the meaning of laws and regulations, including agency
regulations, in resolving grievances arising under negotiated
agreements because provisions in such agreements often deal with
substantive matters which are also dealt with in law or regulation
and because section 12(a) of the Order requires that the
administration of each negotiated agreement be subject to such

law and regulation.

Therefore, this exception provides no basis for acceptance of the union's
petition under section 2411.32 of the Council's rules of procedure.

Accordingly, the union's petition for review is denied because it fails
to meet the requirements for review set forth in section 2411.32 of the
Council's rules of procedure. Likewise, the union's request for a stay
of the award is denied.

By the Council.

Sincerely,

Executive Director

cc: Robert T. Mclean
Air Force

10/ Labor-Management Relations in the Federal Service (1975), p. 44; see
also Bureau of Prisons and Federal Prison Industries, Inc., Washington,
DC and Council of Prison Locals, AFGE, FLRC No. 74A-24 (June 10, 1975),
Report No. 74.
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FLRC No. 75A-102

Community Services Administration and American Federation of Government

Emplovees, Local 2677 (Edgett, Arbitrator). The arbitrator upheld a
union grievance, finding that conduct of an agency representative at a
prior hearing violated the parties' agreement and ordered corrective
action. Upon motion for reconsideration by the agency, the arbitrator
ruled that he lacked authority to change the award (i.e., that he was
functus officio) and refused to reconsider the award. The agency filed
exceptions to the arbitrator's award with the Council, in substance on
the grounds that (1) the arbitrator reached an incorrect result in his
interpretation of the parties' agreement; (2) the arbitrator erred in
concluding that he was functus officio; (3) the ‘arbitrator's award con-
tained a number of erroneous find1ngs of fact; and (4) the arbitrator
erred in failing to give a statement of the reasons why the parties'

agreement was violated. The agency also requested a stay of the
arbitrator's award.

Council action (January 30, 1976). The Council held that the agency's
exceptions failed to state any ground upon which the Council will grant
review of an arbitration award. Accordingly, the Council denied the
agency's petition for review because it failed to meet the requirements
for review set forth in section 2411.32 of the Council's rules of pro-
cedure. Likewise, the Council, under section 2411.47(f) of its rules,
denied the agency's request for a stay.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. <« WASHINGTON, D.C. 20415

January 30, 1976

Mr. Philip M. Weightman

Chief, Labor-Management Relations
Community Services Administration
1200 19th Street, NW.

Washington, D.C. 20506

Re: Community Services Administration and
American Federation of Government
Employees, Local 2677 (Edgett, Arbitrator),
FLRC No. 75A~102

Dear Mr. Weightman:

The Council has carefully considered your petition for review of the
arbitrator's award, and the union's opposition thereto, filed in the
above-entitled case.

According to the arbitrator's award, a formal grievance was filed by the
union on December 12, 1973, alleging, in relevant part, that agency per-
sonnel staff made false statements at a prior arbitration hearing. 1In
his award of November 1, 1974, the arbitrator found that an agency rep-
resentative had made a statement at the prior hearing, knowing that it
was not a correct statement of the facts. The arbitrator found this
conduct violative of the parties' agreement and directed that the agency's
Director of Personnel discuss the matter with the Director of the agency
and furnish him with a copy of the opinion and award.

The agency filed a motion for reconsideration with the arbitrator. The
arbitrator, after reviewing the motion and the union's opposition thereto,
held a rehearing. On August 26, 1975, the arbitrator found that the union
had participated in the rehearing without prejudice to its position that
the arbitrator's jurisdiction had ended with the award. The arbitrator
concluded that the parties had not mutually agreed to a recopsideration
of the award and that under the doctrine of functus officiol/ he lacked

authority to change the award. Consequently, he refused to reconsider
the award.

1/ Elkouri and Elkouri in How Arbitration Works, 3d edition, BNA, 1973,

endorse the following statement of the common law rule of functus officio
at 239:

The authority and jurisdiction of arbitrators are entirely terminated
by the completion and delivery of an award. They have thereafter no
power to recall the same, to order a rehearing, to amend, or to inter-
pret in such manner as may be regarded as authoritative. But they may
correct clerical mistakes or obvious errors of arithmetical computation.
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The agency requests that the Council accept its petition for review of
the arbitrator's award on the basis of four exceptions discussed below.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted "only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions to
the award present grounds that the award violates applicable law, appro-
priate regulation, or the order, or other grounds similar to those upon
which challenges to arbitration awards are sustained by courts in private
sector labor-management relations."

In its first exception, the agency contends that no violation of any
provision of the National Agreement was established in the arbitration
proceeding and that the ar?itrator acted without authority in contradiction
of Article 16, Section 112/ of the National Agreement. Thus, it appears
that the agency is, in substance, contending that the arbitrator reached
an incorrect result in his interpretation of the agreement. The Council
has consistently held that the interpretation of the agreement is a matter
to be left to the arbitrator's judgment. See,e.g., American Federation

of Government Employees, Local 12 and U.S. Department of Labor (Daly,
Arbitrator), FLRC No. 72A-55 (September 17, 1973), Report No. 44; Airway
Facilities Division, Federal Aviation Administration, Eastern Region and
National Association of Government Employees, Local R2-10R (Kronish, Arbi-
trator), FLRC No. 75A-50 (August 15, 1975), Report No. 82; and Indiana
Army Ammunition Plant, Charlestown, Indiana and National Federation of
Federal Employees Local 1581 (Render, Arbitrator), FLRC No. 75A-84
(November 28, 1975), Report No. 92. Therefore, this exception provides

no basis for acceptance of the agency's petition under section 2411.32 of
the Council's rules.

2/ Article 16, Grievance Procedure, Section 11 of the agreement provides,
in pertinent part:

1) In the event that the local Union or the Regional or Headquarters
office allege violation of this or a local supplemental agreement due
to non-adherence, improper interpretation, or failure to implement a
provision of this Agreement, the party alleging the violation shall
submit its complaint to the party alleged to have violated the Agree-
ment in sufficient detail--including dates, time, and individuals
involved along with the Agreement provision alleged to have been
violated--so that it is clear to the receiving party what is alleged.
The party receiving the complaint (Regional Director or Office Head
in Headquarters or Local Union President) shall respond in writing
within 10 working days.

If the matter is not resolved, either party may refer the matter to
its respective national party.
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In its second exception, the agency contends that the arbitrator was not
functus officio when he received evidence at the rehearing. Therefore,
the agency asserts, the evidence adduced and arguments made at the rehear-
ing are a part of the record and must be considered by the arbitrator in
rendering his decision upon rehearing. Thus, the agency, is in substance,
disagreeing with the conclusion reached by the arbitrator, that he was
functus officio. Mere disagreement with the arbitrator's conclusion in
this regard does not state a ground upon which the Council will grant
review of an arbitration award under section 2411.32 of the Council's
rules of procedure. That is, the agency has not cited applicable private
sector case law in which an award was vacated or modified upon this ground.
Therefore, this exception likewise provides no basis for acceptance of the
agency's petition under section 2411.32 of the Council's rules.

In its third exception, the agency contends that the arbitrator's finding
of fact that an agency representative made a knowing misstatement is
clearly erroneous and is without a substantial evidentiary basis in the
record. In essence, the agency appears to be contending that the arbi-
trator's award contains a number of erroneous findings of fact. But,

the Council has consistently applied the principle that an arbitrator's
findings as to the facts are not to be questioned by the Council. See,
e.g., Federal Employees Metal Trades Council, Vallejo, California and
Mare Island Naval Shipyard, Vallejo, California (Hughes, Arbitrator),

FLRC No. 73A-20 (September 17, 1973), Report No. 44; and Labor Local 12,
AFGE (AFL-CIO) and U.S. Department of Labor (Mallet-Prevost, Arbitrator),
FLRC No. 75A-36 (September 9, 1975), Report No. 82. Therefore, the agency's
third exception does not assert a ground upon which the Council will grant
a petition for review of an arbitration award.

In its fourth exception, the agency contends that the arbitrator did not
give a statement of reasons as to why the contract was violated. However,
as the Council has indicated, it is the award rather than the conclusion
or the specific reasoning employed that is subject to review. See, e.g.,
American Federation of Government Employees, Local 12 and U.S. Department
of Labor (Daly, Arbitrator), FLRC No. 72A-55 (September 17, 1973), Report
No. 44; and Frances N. Kenny and National Weather Service (Lubow, Arbitra-
tor), FLRC No. 75A-30 (November 14, 1975), Report No. 89. Moreover, the
Council has noted that the arbitrator is not required to discuss the spe-
cific agreement provision involved. See,e.g., Small Business Administration
and American Federation of Government Employees, Local 2532 (Kleeb, Arbi-
trator), FLRC No. 73A-44 (November 6, 1974), Report No. 60; and Frances N.
Kenny and National Weather Service (Lubow, Arbitrator)., FLRC No. 75A-30
(November 14, 1975), Report No. 89. Therefore, this exception, like the
other exceptions, provides no basis for acceptance of the agency's petition
under section 2411.32 of the Council's rules.

Accordingly, the agency's petition for review is denied because it fails
to meet the requirements for review set forth in section 2411.32 of the
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Council's rules of procedure.
is denied under

By the Council.

cc:

Phillip R. Kete

National Council of CSA Locals

105

Sincerely,

Likewise, the agency's request for a stay
section 2411.47(f) of the Council's rules.
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FLRC No. 75A-105

American Federation of Government Employees, AFL-CIO, Local 2677 and
Community Services Administration (Lundquist, Arbitrator). The arbitrator
denied the subject grievance which sought retroactive promotion and back-
pay for two employees of the agency. The union filed exceptions to the
arbitrator's award with the Council, alleging that it was denied a fair
hearing by the arbitrator.

Council action (January 30, 1976). The Council held that the union's
petition did not describe facts and circumstances to support its excep-
tions and, therefore, the exceptions provided no basis for acceptance of
the union's petition under section 2411.32 of the Council's rules.
Accordingly, the Council denied the union's petition because it failed
to meet the requirements for review set forth in section 2411.32 of the
Council's rules of procedure.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. ¢ WASHINGTON, D.C. 20415

January 30, 1976

Mr. Phillip R. Kete, President

National Council of CSA Locals

American Federation of Government
Employees, AFL-CIO

1200 19th Street, NW.

Washington, D.C. 20506

Re: American Federation of Government
Employees, AFL-CIO, Local 2677 and
Community Services Administration
(Lundquist, Arbitrator), FLRC
No. 75A-105

Dear Mr. Kete:

The Council has carefully considered your petition for review of an
arbitrator's award filed in the above-entitled case, the agency's

opposition thereto, and the public record of the proceedings before
the arbitrator.

According to the arbitration award in this case, the grievance alleged
that two employees (the grievants herein) were promoted about 3 months
after they were eligible for promotion and consequently, the agency
was in violation of Article 11, Section 8 of the agreement=/ and
Section 8 of the amendment.2/ As a remedy, the union, as representative
for the two grievants, sought backpay for them covering the period
between the date each was eligible for promotion and the date each was
actually promoted. Pursuant to the parties' agreement, the grievance
was submitted to arbitration. '

1/ According to the award, Article 11, Section 8 of the agreement
provides in pertinent part:

The Employer and the Union agree that the principle of equal
pay for substantially equal work will be applied to all
position classifications and actions.

2/ According to the award, Section 8 of the amendment to the agreement
provides in pertinent part:

Each employee serving below the journeyman level in a career
ladder will be promoted to the next grade level when he has met
the qualification requirements of the position . . . .
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The arbitrator denied the grievance and, hence, denied the backpay which
was being sought. He reasoned that "[i]n order to sustain the Union's
contention that the promotions given the two grievants, effective
February 16, 1975, were in violation of Section 8 of the Amendment to the
Agreement, it must be established that the grievants (clerk-typists) were
'serving below the journeyman level in a career ladder' (emphasis added)
position (Sec. 8)." He concluded that "[n]one of the testimony, briefs,
or exhibits establishes in any probative fashion that the two grievants
(clerk-typists) were employed by the Agency in career-ladder positions at
any time prior to their actual promotion . . . ." Further, he concluded
that the administrative actions of the agency and the time span taken in
processing the promotion papers of the grievants were reasonable and proper
and in no way resulted in a violation of Article 11, Section 8 of the
agreement.

According to the record of the proceedings, at the conclusion of the
testimony at the hearing before the arbitrator, the union sought permission
from the arbitrator to call as a union witness, a representative from
management, namely, the agency's Director of Administration, to solicit
testimony from "an authoritative level of management" as to what their
understanding was of career ladder and whether the promotions of the
grievants were considered career ladder promotions.2/ The union also moved
for an adjournment of the hearing to a date when witnesses could be heard
as to the intention of the parties in negotiating Section 8 of the contract
amendments and as to the practice of the parties in interpreting and
enforcing Section 8 since its effective date.?/ 1In denying the union's
requests, the arbitrator took under advisement the need for a further
hearing after his review of the parties' briefs which were to cover all
pertinent matters, most especially the matter of career ladders.5/ He also
expressed a willingness to receive affidavits from both parties on any
pertinent matter, including career ladders.®

Subsequently, the arbitrator determined in his award that these union
requests should be denied:

The Union's contention that it should be given additional opportunity,
by way of reopening the hearing, to provide evidence of the applica-
bility of career-ladder to the grievants [sic] positions is without
merit and is denied. Ample opportunity has already been given to the

parties to show or refute the applicability of career-ladder in this
case.

3/ Transcript at 143.

4/ Transcriot at 151.
5/ Transcript at 148 and 151.

6/ Transcript at 149.
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The union requests that the Council accept its petition for review of the
arbitrator's award on the basis of the two exceptions discussed below.
The agency filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted '"only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions to
the award present grounds that the award violates applicable law, appro-
priate regulation, or the order, or other grounds similar to those upon
which challenges to arbitration awards are sustained by courts in private
sector labor-management relations.

N
In its first exception to the award, the union contends that it was denied
a fair hearing when the arbitrator refused to allow it to present relevant
and material evidence, unless the evidence was excluded under a rule of
evidence that the parties were notified would be applied. In support of

R this exception, the union asserts that the further evidence which it sought
to introduce was material and relevant to the application of the term
"career ladder" to the clerical positions in this case. The further evi-
dence which the union sought to introduce was, as noted previously,
testimony by the agency's Director of Administration "as to the actual

ol position of management" on this question. ‘The union alleges that such
i testimony was material and relevant and that no technical rule of evidence
at barring the witness had been announced.

The Council will grant a petition for review of an arbitration award where
it appears, based upon the facts and circumstances described in the petition,
that an arbitrator refused to hear evidence pertinent and material to the
I controversy before him and, hence, denied a party a fair hearing. Office of
Economic Opportunity, Kansas City Regional Office, Region VII and National
Council of OEO Locals, Local 2691, AFL-CIO (Yarowsky, Arbitrator), FLRC
No. 74A-102 (August 15, 1975), Report No. 81; Community Services Administra-
tion and American Federation of Government Employees (AFL-CIO), Local 2677
(Dorsey, Arbitrator), FLRC No. 75A-71 (November 18, 1975), Report No. 92;
and Frances N. Kenny and National Weather Service (Lubow, Arbitrator),
i, FLRC No. 75A-30 (November 14, 1975), Report No. 89. However, the Council
E is of the opinion that the union's petition does not describe facts and
: circumstances to support this exception. The record of the proceedings
" before the arbitrator discloses that there was an adequate opportunity for
the presentation of '"the actual position of management' on the meaning of
career ladder. Thus, as the union concedes in its petition for review:
"At the hearing management presented testimony from a personnel specialist
and from the grievants' first and second line supervisors as to the meaning
of the term 'career ladder.''" Furthermore, the union was afforded the
opportunity to question these witnesses as well as to present its own views
as to the me7ning and relevance of a career ladder to the matter before the
arbitrator.l Finally, the record shows that the arbitrator offered
additional opportunity to the parties concerning the matter, not only

is

7/ Transcript at 13, 63, and 1l4.
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through the submission of briefs and affidavits, but also by his taking
"under advisement the question of the need for a further hearing" to
which the union representative agreed.§. Therefore, this exception
provides no basis for acceptance of the union's petition under

section 2411.32 of the Council's rules.

As its second exception, the union contends that it was denied a fair
hearing when it was refused a continuance in order to provide expert
testimony on a material fact, especially when the fact involves a surprise
issue. The union asserts that management introduced the issue of the
"career ladder" as a surprise at the hearing, and it was denied a contin-
uance requested in order to provide expert testimony of the intent of the
parties in their negotiations as to the meaning of that term. The Council
will grant a petition for review of an arbitration award where it appears,
based upon the facts and circumstances described in the petition, that the
arbitrator failed to accord a party a fair hearing by his refusal to grant
a postponement or continuance in order for a party to provide expert
testimony on a material fact, expecially involving a surprise issue. See
Frances N. Kenny and National Weather Service (Lubow, Arbitrator), FLRC
No. 75A-30 (November 14, 1975), Report No. 89. However, the Council is

of the opinion that the union's petition does not describe facts and
circumstances to support this exception. First, as to the matter of sur-
prise, there is no question that it was the union that filed the grievance
under Section 8 of the amendment to the agreement.g. As was noted earlier,
Section 8 provides, in pertinent part, that ''[e]ach employee serving below

8/ Transcript at 151.
9/ Thus, the transcript at 3-4 states in part:

Mr. Frank [Union Representative]: . . . Our grievance was filed
February 28th charging a delay in the promotion of . . . [the
grievants] in violation of Section 8 of the contract amendments.
We will, today, be discussing Section 8 again and again and I
would like to review briefly the requirements of that section.

It provides that each employee serving below journeyman level in a
career ladder position will be promoted -- will be promoted -- the
language is not permissive -- when they have met the qualification
requirements for the position, have demonstrated the ability to
perform at the higher level if there is enough work at the full
performance level for all employees in the career ladder group.

. . . . . . -

The union contends that in violation of Section 8, . . . [the
grievants], who clearly met all of the conditions of Section 8
on and after November 16, 1974, were not promoted and that their
promotions were unreasonably delayed for three full months after
that time before they were eventually promoted on February 16th.
[Emphasis added.]
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the journeyman level in a career ladder will be promoted to the next
grade level when he has met the qualification requirements of the
position, . . . ." [Emphasis added.] Second, as to the union's con-
tention that it did not receive a fair hearing as a result of the
arbitrator's denying it a continuance in order to provide expert
testimony, it should be noted that the union representative acquiesced,
as indicated above, in the arbitrator's determination that the meaning
of "career ladder' would be decidfd through the submission of briefs
and a further hearing, if needed. 0/ Therefore, this exception likewise
provides no basis for acceptance of the union's petition under

section 2411.32 of the Council's rules.

Accordingly, the union's petition for review is denied because it fails
to meet the requirements for review set forth in section 2411.32 of the
Council's rules of procedure.

By the Council.

Sinceyely,

ce: R. G. Johnson
CSA

10/ Thus, the transcript at 151 states:

Mr. Frank [Union Representative]: TFor the record, I would like
to make a motion to the effect that the Arbitrater [sic] adjourn
the hearing to a date selected by him for the purpose of hearing
testimony as to the intention of the parties in negotiating
Section 8 of the contract amendments and as to the practice of
the parties in interpreting and enforcing Section 8 over the
year and a half since it has been negotiated.

Ms. Harding [Agency Representative]: I object to that.

Mr. Lundquist [Arbitrator]: Well, your motion is accepted but I
would only state that I will take under advisement the question
of the need for a further hearing. And that determination will
come after I've had a full opportunity to review the briefs of
both parties.

Mr. Frank [Union Representative]: Fine. Okay.
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FLRC No. 76A-11

U.S. Department of Transportation, Federal Aviation Administration,
National Aviation Facilities Experimental Center, Atlantic City, New Jersey,
A/SLMR No. 482, The appeal of the National Federation of Federal Employees
(NFFE) was due in the office of the Council on or about February 25, 1975.
However, while a copy of the appeal was apparently served on the other
parties on February 14, 1975, it was not filed with the Council until Jan-
uary 29, 1976, or about 1 year late, and no extension of time for filing
was either requested by NFFE or granted by the Council. In submitting its
petition for review to the Council, NFFE requested, in effect, a waiver of
the time limits for filing because the failure to file was inadvertent;

the other parties had been timely served; and assertedly the interested
parties had relied on the pendency of the appeal before the Council.

Council action (February 9, 1976). The Council held that the situation
adverted to in NFFE's submission fell short of "extraordinary circumstances"
as provided in section 2411.45(f) of the Council's rules of procedure such
as to warrant waiver of the expired time limits and therefore denied the
waiver request. Accordingly, as NFFE's appeal was untimely filed, and
apart from other considerations, the Council denied the petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. e+ WASHINGTON, D.C. 20415

February 9, 1976

Ms. Lisa Renee Strax

Staff Attorney

National Federation of Federal Employees
1016 - 16th Street, NW.

Washington, D.C. 20036

Re: U.S. Department of Transportation, Federal
Aviation Administration, National Aviation
Facilities Experimental Center, Atlantic City,

New Jersey, A/SLMR No. 482, FLRC No. 76A-11

Dear Ms. Strax:

This refers to your petition for review and request for stay of the
Assistant Secretary's decision in the above-entitled case. For the
reasons indicated below, the Council has determined that your petition
was untimely filed under the Council's rules of procedure and cannot be
accepted for review.

The subject decision of the Assistant Secretary is dated January 31, 1975,
and, under sections 2411.13(b) and 2411.45(a) and (c) of the Council's
then current rules of procedure, your appeal was due in the office of the
Council on or about February 25, 1975. However, while a copy of your
appeal was apparently served on each of the other parties on February 14,
1975, your appeal was not filed with the Council until January 29, 1976,
or about 1 year late, and no extension of time for filing was either
requested by your organization or granted by the Council.

In your letter of January 27, 1976, submitting your petition for review
to the Council, you request, in effect, a waiver of the time limits for
filing because the failure to file was inadvertent; the other parties had
been timely served; and assertedly the interested parties have relied on
the pendency of the appeal before the Council. Section 2411.45(f) of

the Council's rules provides for the waiver of any expired time limit
only "in extraordinary circumstances.'" In the Council's opinion, the
situation adverted to in your submission plainly falls short of "extra-
ordinary circumstances" such as to warrant waiver of the expired time
limits. Your request for a waiver is therefore denied.
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Accordingly, as your appeal was untimely filed, and apart from other
considerations, your petition for review is denied.

For the Council.

Sincerely,

cc: (w/c of NFFE ltr of 1/27/76)

A/SLMR
Dept. of Labor

L. E. Landry
FAA

S. Q. Lyman
NAGE

J. Girlando
AFGE
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FLRC No. 76A-8

Department of the Navy, Supervisor of Shipbuilding, Conversion and Repair,
USN, Long Beach, California, A/SIMR No. 594. The appeal of the union (Inter-
national Federation of Professional and Technical Engineers, Local 174,
Chapter 1, AFL-CIO) was due in the office of the Council no later than the
close of business on January 14, 1976. However, the appeal was not filed
until January 27, 1976. The union's representative requested, in effect, a
waiver of the time requirements in the Council's rules because of (1) earlier
telephone contacts of his office with the Council relating to the appeal; and

(2) his vacation during the last part of December 1975 and busy work schedule
upon his return from vacation.

Council action (February 12, 1976). With regard to the requested waiver, as
to (1), since the union's representative was fully and accurately informed
during the telephonic inquiries as to the apposite requirements in the
Council's rules, no basis was provided thereby for waiving the time limits
clearly set forth in the rules. As to (2), it was determined that the
representative's vacation and subsequent work schedule failed to constitute
"extraordinary circumstances' such as to warrant the waiver of time limits
under section 2411.45(f) of the Council's rules. Accordingly, the request
for waiver was denied.. As the union's appeal was untimely filed, and apart
from other considerations, the union's petition for review was denied.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N\W. ¢ WASHINGTON, D.C. 20415

February 12, 1976

Mr. Thomas Martin

Attorney at Law

19626% S. Normandie Avenue
Torrance, California 90502

Re: Department of the Navy, Supervisor of
Shipbuilding, Conversion and Repair,
USN, Long Beach, California, A/SLMR
No. 594, FLRC No. 76A-8

Dear Mr. Martin:

This refers to your petition for review of the Assistant Secretary's
decision in the above-entitled case. For the reasons indicated below,
the Council has determined that your petition was untimely filed under
the Council's rules of procedure and cannot be accepted for review.

The subject decision of the Assistant Secretary is dated December 10,
1975, and, under sections 2411.13(b) and 2411.45(a) and (c) of the
Council's rules of procedure, your appeal was due in the office of the
Council no later than the close of business on January 14, 1976.
However, your appeal was not filed with the Council until January 27,
1976, or almost two weeks late.

By letter dated January 14, 1976 (which was addressed to the Assistant
Secretary and was received in his office on January 27, 1976 and for-
warded by him to the Council on the same date), you have in effec.
requested a waiver of the time requirements in the Council's rules
because of: (1) The earlier telephone contacts of your office with
the Council relating to this appeal; and (2) your vacation during the
last part of December 1975 and your busy work schedule upon your return

from vacation. These grounds provide no persuasive reason for granting
the requested waiver.

As to (1), upon telephonic inquiry from your office to the Council on
December 23, 1975, you were informed of the time limits in the Council's
rules and, on December 24, 1975, a copy of these rules, together with a
letter calling attention to the time limits, was forwarded to your
office by the Council. Moreover, in response to further telephonic
inquiries from your office to the Council on January 9 and 13, 1976,
you were again advised of the time requirements in the Council's rules,
including the respective provisions in section 2411.45(e) and sec-

tion 2411.45(f), which prescribe that requests for extension must "“be
filed in writing no later than 3 days before the established time

limit for filing," and which restrict the waiver of expired time limits

116



to "extraordinary circumstances." Since you were thus fully and
accurately informed during these telephonic inquiries as to the apposite
requirements in the Council's rules, no basis is provided thereby for
waiving the time limits clearly set forth in the Council's rules.

As to (2), the Council is of the opinion that your vacation and subsequent
work schedule fail to constitute '"extraordinary circumstances'" such as

to warrant the waiver of time limits under section 2411.45(f) of the
Council's rules. Accordingly, your request for waiver of time limits is
denied.

As your appeal was untimely filed, and apart from other considerations,
your petition for review is denied.

For the Council.

Sincerely,

Executive’ Director

cc: (w/c of T. Martin ltr of 1/14/76)

A/SLMR
Dept. of Labor

J., C. Causey
Navy
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FLRC No. 74A-61

Veterans Administration Center, Temple, Texas and American Federation of
Government Employees, Local 2109 (Jenkins, Arbitrator). The Council
accepted the agency's petition for review based on the agency's exceptions
which, among other grounds, alleged that the award, which ordered the
activity to give the grievant the job for which he applied and backpay,
violated the Federal Personnel Manual and the Back Pay Act (5 U.s.C.

§ 5596). The Council also granted the agency's request for a stay.
(Report No. 64)

Council action (February 13, 1976). Based upon an interpretation by the
Civil Service Commission, in response to the Council's request, the Council
found that, in the absence of an agency decision to select the grievant,
the portion of the arbitrator's award which ordered the grievant to be
promoted and accorded backpay violated applicable regulation, and that the
award may not be implemented. Accordingly, pursuant to section 2411.37(b)
of its rules of procedure, the Council modified the arbitrator's award to
the extent inconsistent with the Council's decision. As so modified, the

Council sustained the award and vacated the stay which it had previously
granted.

118



UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Veterans Administration Center,
Temple, Texas

and FLRC No. 74A-61

American Federation of Government
Employees, Local 2109

DECISION ON APPEAL FROM ARBITRATION AWAERD

Background of Case

This appeal arose from the award issued by the arbitrator, wherein he
determined that the Veterans Administration Center, Temple, Texas (the
Center) had violated the parties' collective bargaining agreement by

filling a vacancy through the appointment of an individual, rather than
by promotion.

Based on the findings of the arbitrator and the entire record, it appears
that the Center had posted a promotion announcement for the position of
Painter Helper, WC-4102-5. Several employees applied for the position.
The grievant, Clarence R. Reid, was the only applicant who was rated as
"highly qualified" for the job, while three other applicants were rated
as "qualified." After the closing date for applications for the pro-
motion, the Center requested a Civil Service certification by name for
another individual (mot covered by the collective bargaining agreement),
and appointed this individual to the position described in the promotion

announcement. Reid grieved, and the grievance was submitted to
arbitration.

The Arbitrator's Award

The arbitrator determined that the Center had '"violated its Collective
Bargaining Agreement, both in its literal wording, and also in . . .

spirit" by filling the vai?ncy through the appointment of the individual,
rather than by promotion.=

1/ The arbitrator, in the opinion accompanying his award, quoted various
provisions of the agreement, which in pertinent part provide:

Article XIX, Section 1. If it is determined that a vacant position
is to be filled by promotion, the provisions of the Center Merit
Promotion Plan will be followed. It is agreed that every effort
shall be made to utilize the skills and potential of employees of
the center for the best interest of the activity. . . .

(Continued)
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He stated that the Center has the right to choose between several
methods, or any combination of methods, in selecting employees; however,
the method or methods must be determined at the outset, and once the
Center elects to follow the promotion program it is bound to follow

it. He found that the Center, by posting the promotion announcement,
indicated to the employees that it elected to follow the promotion
program. Thus, the Center had no right to disregard the results of

the promotion applications, and to ask for a certification from the
Civil Service Commission by name of another individual, in the face

of one highly qualified employee fc: the job. As a remedy, the

(Continued)

Article XIX, Section 3. The center agrees that negotiable matters
within the Merit Promotion Plan will not be changed without first
being negotiated and agreed upon between the union and the center.
Non-negotiable matters, which are not appropriate for negotiation,
will not be changed without first discussing the matter with the
union.

The arbitrator described as relevant certain provisions of the Center
Merit Promotion Plan, which, in pertinent part, states:

2. POLICY.

Filling of vacancies will be made on a fair and equitable basis.
Promotions, and reassignments to positions with known potential,
will be made in this manner without regard to race, color,
religion, sex, national origin, politics, marital status, phys-
ical handicap, age, or membership or non-membership in any
recognized labor union. Management may choose to fill a vacancy
by appointment, reassignment, transfer, reinstatement, demotion,
re-promotion, or by application of this Merit Promotion Plan, or
any combination of these methods. Selection of candidates to
fi111 vacancies will conform to requirements governing employment
of relatives.

3. COVERAGE:

a. This plan covers the filling of vacancies in Classification
Act and Wage Grade positions at Waco and Marlin VA Hospitals,
and Temple VA Center when a vacancy is filled through merit
promotion.

4. AREA OF CONSIDERATION:

a. In filling vacancies by this promotion plan in grade GS-6,

or equivalent, and lower, the minimum area of promotion consider-
ation will extend to employees at the station where the vacancy
occurs.
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arbitrator ordered the Center to give the grievant the job for which

he applied, together with the backpay necessary to make the grievant
whole.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with
the Council. Under section 2411.32 of the Council's rules of procedure,
the Council accepted the petition for review based on the agency's ex-
ceptions which, among other grounds, alleged that the award violates

the Federal Personnel Manual and the Back Pay Act (5 U.S.C. § 5596).2/
The union filed a brief.

OEinion

Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in
whole or in part, or remanded only on grounds that the award
violates applicable law, appropriate regulation, or the order,
or other grounds similar to those applied by the courts in
private sector labor-management relations.

As previously stated, the agency's exceptions allege, among other things,
that the arbitrator's award violates provisions of the Federal Personnel
Manual and the Back Pay Act (5 U.S.C. § 5596). In accordance with es-
tablished practice, the Council sought from the Civil Service Commission
an interpretation of applicable legal requirements and Commission regula-
tions as they pertain to the questions raised in the present case. The
Commission replied in pertinent part:

The basic facts in the case are as follows: VA announced a vacancy
as a "promotion opportunity" through its merit promotion program;
an employee filed an application for the job and was rated the only
"highly-qualified candidate" on a certificate containing 4 names;
the agency name requested and appointed another candidate from a
Civil Service Commission register; the employee grieved and the
arbitrator ruled that the agency waived its discretion to use
alternative methods of filling the position when it announced

the vacancy through its merit promotion plan and failed to inform
employees that it was reserving the right to utilize other methods.
The arbitrator ordered the grievant promoted to the job for which
he had applied and awarded him backpay.

From the standpoint of Commission regulations and requirements,
there are three issues in this case: 1) may an agency waive its

2/ The agency requested and the Council granted, pursuant to section 2411.47(d)
of the Council's rules of procedure, a stay pending the determination of the

appeal.
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right to use alternative methods for filling a position concur-
rently with the use of merit promotion procedures; 2) may an
arbitrator order management to promote a particular person from
a list of eligibles; and 3) may the person so promoted be awarded
backpay.

With regard to the first issue, CSC Rule 7.1 provides agency
discretion in the filling of vacancies --

In his discretion, an appointing officer may fill any position
in the competitive service either by competitive appointment
from a civil service register or by non-competitive selection
of a present or former Federal employee, in accordance with
Civil Service Regulations.

This freedom to explore concurrently alternative staffing resources
is well founded and widely understood, and it should be assumed

to be retained unless explicitly limited or denied. Nonetheless,
an agency may, under appropriate circumstances, agree to confine
itself to the use of internal promotion procedures for filling
vacancies. Thus, if this issue were properly before the arbitrator,
his finding on it would not violate Commission rules or regulationms.

The second and third questions are closely related. As a general
rule, an agency may not be constrained to select a particular
individual from a promotion certificate. Both Subchapter 2 and
Subchapter 5 of FPM Chapter 335 make this clear. Subchapter 2
states, "Each plan shall provide for management's right to select
or non-select,'" and Subchapter 5 reaffirms that "which candidate
among the best qualified is selected for promotion" is not a
matter appropriate for consultation or negotiation. Even when
culy one candidate is rated highly qualified, as in the instant
case, FPM 335, Subchapter 3-7c permits management to select any
of the candidates on the certificate.

The only circumstance under which an agency may be required to
promote a particular person and to accord that person backpay

is when a finding has been made by an arbitrator or other com-
petent authority that such person would have been promoted at

a particular point in time but for an administrative error, a
violation of a Commission or agency regulation or of a provision
of a negotiated agreement. This principle has been set forth in
a series of Comptroller General decisions dealing with retroactive
promotion, all numbered B-180010, and issued on and subsequent

to October 31, 1974.

While it may be inferred from his award that the arbitrator in this
case believed the grievant would have been selected but for the
violation he found, he does not address the question directly and
the agency specifically contests that point. In this respect, the
case at hand differs from the Comptroller General decisions referred
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to above: in the latter cases, the agency either conceded that
"but for" the violation the grievant would have been selected,
or did not object to the arbitrator's ruling to that effect.

Since the agency is on record that it might not have selected the
grievant even had it not sought an outside candidate from a civil
service register, we do not believe the "but for'" test has been met.
We do not believe, in short, that a direct, causal connection has
been established between the error or violation and the failure

to promote the grievant, as the CG requires. Therefore, in the
absence of an agency decision to select the grievant, we find

that portion of the arbitrator's award that orders the grievant

to be promoted and accorded backpay in violation of controlling
regulations and requirements.

Based upon the foregoing interpretation by the Civil Service Commission,
we must conclude that in the absence of an agency decision to select
the grievant, that portion of the arbitrator's award which orders

the grievant to be promoted and accorded b7ckpay violates applicable
controlling regulations and requirements.é.

Conclusion

For the foregoing reasons, we find that, in the absence of an agency
decision to select the grievant, that portion of the arbitrator's
awvard which orders the grievant to be promoted and accorded backpay
violates applicable regulation, and the award may not be implemented.
Accordingly, pursuant to section 2411.37(b) of the Council's rules of

procedure, we modify the arbitrator's award to the extent inconsistent
with the decision herein.%

3/ 1In view of our decision herein, it is not necessary to pass upon

the other grounds upon which the Council accepted the petition for
review.

4/ 1In the circumstances of this case, as indicated in the Civil Service
Commission's response, it was not within the arbitrator's authority under
the provisions of the Federal Personnel Manual to find that "but for"

the agency's improper personnel action the grievant would have selected.
However, in accordance with decisions and interpretations of the Comp-
troller General and the Civil Service Commission cited herein, the
agency, of course, can concede that "but for" the violation the grievant
would have been selected, or can in the process of complying with the
arbitrator's award, as modified, now make such selection thereby author-

izing the retroactive promotion and backpay remedies available under the
Back Pay Act.
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As so modified, the award is sustained and the stay is vacated.

By the Council.

Issued: February 13, 1976
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FLRC No. 74A-93

National Treasury Employees Union Chapter No, 010 and Internal Revenue
Service, Chicago District. The dispute involved the negotiability of union
proposals concerning (1) confidential office space and conference rooms; (2)
provision of computer terminals, telephones and calculators; (3) traffic
pattern survey and situation of employees; (4) provision of visitors' chairs
and waiting areas for the public; (5) provision of bulletin boards; (6)
health facility maintained by full-time nurse; (7) maintenance of adequate
lighting; and (8) provision of parking spaces.

Council action (February 24, 1976). As to (1), (2) and (6), the Council
held that the proposals were excluded from the agency's obligation to bar-
gain under section 11(b) of the Order and sustained the agency head's
determination that the related proposals were nonnegotiable. With regard
to (3), the Council held that the proposal was not rendered nonnegotiable
by section 12(b)(5), and was not excepted from the obligation to bargain
by section 11(b), of the Order, as contended by the agency, and therefore
set aside the agency head's determination of nonnegotiability. As to (4),
the Council concluded that the union's proposals were outside the required
scope of bargaining under section 11(a) of the Order. With respect to (5),
the Council found that the union's appeal failed to meet the conditions for
review prescribed by section 11(c) (4} of the Order, and denied review of
the appeal of the agency head's determination as to this proposal. As to
(7) and (8), which the agency head determined were nonnegotiable under
General Services Administration (GSA) regulations, the Council, based upon
an interpretation by GSA of its regulations, rendered in response to the
Council's request, set aside the agency head's determination as to (7), but
sustained the determination of nonnegotiability of (8).
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

National Treasury Employees Union
Chapter No. 010

and FLRC No. 74A~93

Internal Revenue Service,
Chicago District

DECISION ON NEGOTIABILITY ISSUES

Background

National Treasury Employees Union Chapter No. 010 represents Internal
Revenue Service employees at the agency's Chicago District Office. Having
been informed that the District Office was to be transferred from one office
building to another, the parties met to discuss the impact of the move. Over
the course of several such meetings the union presented for negotiation with
the District Office a series of 12 proposals (detailed hereinafter) which it
characterized generally as relating to facilities and to health and safety
at the new building. Upon referral, the agency determined that the pro-
posals conflict with sections 11(a), 11(b), and 12(b) of the Order and are
therefore nonnegotiable. The union petitioned the Council for review of
that determination under section 11(c) (4) of the Order, and the agency
submitted a statement of position.

Opinion

The union's proposals will be discussed separately, or in groups concerning
similar issues of negotiability, below.

1. Confidential Office Space and Conference Rooms.

Two of the union's proposals read as follows:

[Facilities] Section 1. Employees required to meet with taxpayers in

the performance of their job will be provided with confidential office
space.

[Facilities] Section 2. Conference rooms will be provided as follows:

(A) In areas where Revenue Officers are located there will be one
conference room per group;

(B) In areas where Revenue Agents are located there will be one
conference room per group;
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(C) In areas where Estate and Gift Tax Attorneys arc located chere
will be one conference room for each tea employees;

(D) Where Conferees are located there will be three conference
rooms;

(E) In areas where reviewers are located there will be five
conference rooms.

The agency principally contends, with respect to these two proposals, that
"the type of office space' within which employees work is a matter of the
technology of performing that work and is, hence, excepted from the obli-
gation to bargain by section 11(b) of the Order.l/ The union takes the
position that the proposals concern negotiable matters of working conditions
because "employees will be better able to perform their job in a work envi-
ronment which includes" confidential office space and conference rooms, and
will therefore tend to receive higher performance appraisals and increased
opportunities for promotion. The union also asserts that confidential office
space and conference rooms were made available in the former building and
maintains that it is "merely seeking to continue t?e working conditions
present in the old building to the new building.'

The Council considered the section 11(b) exclusion of work technology from
the duty to bargain in the Border Patrol, Yuma case3’/ and, more recently,

in the Immigration and Naturalization Service (INS) case.é We are of the
opinion that the principles of both the Border Patrol, Yuma and INS decisions
relevant to the exclusion of technology from the bargaining obligation under
section 11(b) are applicable to the instant dispute.

1/ Section 11(b) provides, in relevant part, that:

[An agency's] obligation to meet and confer does not include matters
with respect to . . . the technology of performing its work . . . .

2/ As to this contention, it does not state a ground for setting aside an
agency determination of nonnegotiability. Rather, it appears to conjecture
an unfair labor practice by agency management. The proper forum in which to
raise such an issue is therefore not a negotiability dispute before the
Council but an unfair labor practice proceeding before the Assistant Secre-
tary. Accordingly, we do not pass upon this claim in the instant case.

Cf., AFGE Local 2151 and General Services Administration, Region 3, FLRC

No. 75A-28 (October 8, 1975) Report No. 86, at note 5.

3/ AFGE Local 2595 and Immigration and Naturalization Service, U.S. Border
Patrol Yuma Sector (Yuma, Arizona), FLRC No. 70A-10 (April 15, 1971),
Report No. 6.

ﬁj Immigration and Naturalization Service and American Federation of
Government Employees, FLRC No. 74A-13 (June 26, 1975), Report No. 75.
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The union's proposal in Border Patrol, Yuma dealt with the maintenance of
Border Patrol "drag roads" in a manner intended to reduce the chance of
injury to Border Patrol Officers. To this end, the proposal required that
the drag roads be maintained by the agency "on a regular basis" and that
they be kept 'reasonably" level and free of "excessive" dust. The Council
held that the proposal was not excepted from the duty to bargain as a matter
of technology under section 11(b) because the proposal did not require the
agency to negotiate about whether, or to what extent, the technology of drag
roads would be used. Rather, the proposal required only that this technology,
as adopted by the agency, be implemented in a manner consistent with the
health and safety of Border Patrol Officers. The proposal, in other words,
established no obligation to use or not use drag roads, but merely required
that if drag roads were used they would be maintained by the agency to a
certain general standard--which standard the agency did not assert would
reduce the roads' effectiveness in achieving the purposes for which they
were intended.

The proposals in the INS case, in contrast, would have required the agency
to bargain about the provision of "appropriate communication equipment" for
agency vehicles as well as apout the assignment of '"an appropriate number"
of vehicles to traffic checkpoints. Contrary to union assertions that these
proposals, like the one in Border Patrol, Yuma, constituted only general
standards of safety and health, the Council found that the proposals instead
sought to prescribe the adoption of a specific technology of performing the
agency's work--that technology being the use of vehicle-based communications
equipment and of agency vehicles themselves. Thus, instead of dealing with
the implementation of a given technology in a manner which would not restrict
the agency's elective application of that technology to the purposes for
which it was intended (as was the case in Border Patrol, Yuma), the union's
proposals would have required the agency to negotiate over the adoption of
the actual technology itself. As a result, the Council held that the union's
proposals were excluded from the bargaining obligation by section 11(b).

In the instant case, while the union maintains that the two proposals con-
cerning confidential office space and conference rooms are merely intended

to "ensure a fair basis for evaluating" unit employees by enabling them to
work more efficiently, the proposals themselves manifestly present no standard
of fairness or efficiency against which the agency's implementation of a
chosen technology might be measured. Instead, as in the INS case, the two
proposals here would both require the agency to negotiate about the technol-
ogy itself--in this instance, about the particular design and use of agency
workspace.2/ This being the case, we find that the proposals are excluded

5/ The union does not contest the agency's assertion that the provision of
enclosed workspace (confidential offices and conference rooms) in the new
building would be inconsistent with the agency's adoption of an "open-space
concept" of office planning, under which workspace would be deliberately
arranged so as to avoid the use of partitions or walls between employees'
desks.
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by section 11(b) from the agency's obligation to bargain and we must sustain
the agency head's determination that the proposals are nonnegotiable.

2. Provision of Computer Terminals, Telephones, and Calculators.

We next consider the following three union proposals:

[Facilities] Section 3. There will be one IDRS [computer] terminal per
group of Revenue Officers. It will be installed so that it is easily
accessible to the group.

[Facilities] Section 5. Each employee who must contact members of the
taxpaying public will be provided with his/her own telephone.

[Facilities] Section 8. The employer will provide one calculator for
each group of Revenue Agents.

The agency argues that these three proposals also are excluded, as matters

of technology, from the duty to bargain under section 11(b) because each pro-
posal would require that the agency '"provide an item which is an integral part
of what the employee uses to perform his or her work.'" The union contends,

in substance, that all three proposals are designed to promote ‘a more effi-
cient utilization of time by employees and that since employees are evaluated,
in part, according to the efficiency of their performance the proposals clearly
concern working conditions and must be negotiated.

We believe the agency's position is correct. Once again, as with respect to
the two proposals previously discussed, the union's stated concern is to
facilitate unit employees' obtaining favorable performance evaluations; but
instead of seeking to negotiate directly about standards of evaluation con-
sistent with which the agency might implement the chosen technology of per-
forming its work, the union's proposals are drawn to prescribe the technology
itself. In our view, therefore, these three proposals are fundamentally
analaeous to the previously mentioned proposal in the INS case (note 4 supra)
vhich would have required installation in agency vehicles of "appropriate
cormunication equipment." That is, these proposals concerning the extent to
wvhich computer terminals, telephones, and calculators will or will not be .
provided employees--like the proposal for the provision of vehicular communi-
cation' equipment--concern matters of technology about which the agency is not
required to negotiate under section 11(b). We thus must sustain the agency
head's determination that the union's three proposals are excluded by

saction 11(b) from the agency's obligation to bargain.

3. Traffic Pattern Survey and Situation of Employees.

The union's proposal provides as follows:
[Facilities] Section 12. The employer will agree to conduct a traffic
pattern survey and to situate employees in a manner which will cause
them the least distraction from traffic.
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Thz agency does not assert that its conduct of a "etraffic pattern survey"
as would be required by this proposal would in any way conflict with appro-
priate law, regulation, or the Order, and, hence, in effect concedes the
adegotiability of that matter. We therefore consider here only that portion
of the proposal which would require that employees be situated "in a manner
which will cause them the least distraction from traffic."

In this respect, the agency contends that such a requirement is nonnegotiable
both because 'the placement of employees is a matter of the technology of
performing the agency's work" which is excepted from the duty to bargain by
section 11(b), as well as because such a requirement "affects the work flow

in the office, and the fashion in which work will be done. . . . [and] requires
the agency to bargain on the 'methods' by wh}ch operations are to be performed"
in effective violation of section 12(b)(5),§ The union contends that there
exists "no nexus between section 11(b) and desk location," and argues, in
effect, that because the proposal does not alter the actual processing of tax
returns it does not interfere with the agency's methods of operation under
section 12(b) (5).

The agency's position is without merit. As regards section 12(b) (5), the
agency's contentions in this case are essentially similar to those advanced
in the Border Patrol, Yuma case (note 3 supra)--wherein it was also argued
that the union's proposal concerning maintenance of "drag roads" would inter-
fere with agency management's authority to determine the "methods" of oper-
ation under section 12(b)(5). In rejecting that argument the Council said:

[T]he union's proposal specifies only what health and safety standards
shall be operative, i.e. '"regular" maintenance of the drag roads, so
that they are '"reasonably" level and free of "excessive" airborne parti-
cles. This proposal does not specify in any manner how these standards
are to be achieved by the agency and, therefore, does not conflict with
the agency's right to order its employees and to determine the met!~ds
and means by which its operations are to be conducted, as reserved to

management under section 12(b)(1) and (5) of the Order. [Emphasis in
original.]

6/ Section 12(b)(5) provides as follows:

Sec. 12. Basic provisions of agreements. Each agreement between an
agency and a labor organization is subject to the following requirements--

o . . . . . .

(b) management officials of the agency retain the right, in accordance
with applicable laws and regulations--

(5) to determine the methods, means, and personnel by which [Government]
operations are to be conducted . . . .
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Likewise here, the union's precposal specifies only what standard shall be
applied in determining the placement of employees’ desks, requiring only that
their placement be such as to cause employezs "the least distraction from
traffic." The proposal does not in any manner specify how this standard is
to be achieved by the agency, and the agency makes no showing that steps
taken to minimize employee distraction under this proposal will in any manner
interfere with the conduct of agency operatiuvns. We therefore must find that

the propos?l does not conflict with rights reserved to the agency by section
12(b) (5).L

Similarly, with respect to section 11(b) of the Order, the instant proposal
clearly does not restrict the agency in the adoption of any particular tech-
nology. Rather, as was the case with the proposal in Border Patrol, Yuma, the
proposal here speaks only to the implementation of technology. For instance,
nothing in this proposal would necessarily impede the agency’s adoption of an
"open-space' approach to office design, for the proposal requires only that
whatever approach the agency may adopt be impiemented in a manner which will
cause employees ''the least distraction from traffic." Furthermore, this is
not a requirement which the agency has shown would detract from the effec-
tiveness, in achieving the purpose for which it is intended, of any particular
work technology which the agency has adopted. We find as a result that the
proposal does not fall outside the agency's obligation to bargain by force of
section 11(b).

Therefore, we conclude that this proposal is not rendered nonnegotiable by
section 12(b) (5), and is not excepted from the obligation to bargain by
section 11(b), of the Order. We hold, accordingly, that the agency head's
determination to the contrary was improper and must be set aside.

4., Provision of Visitors' Chairs and Waiting Areas for the Public.

The union's two proposals read as follows:

[Facilities] Section 7- Each employee required to meet with the public
will be provided with two visitor chairs next to his/her desk.

[Facilities] Section 10. 1In areas where taxpayers come to meet with
employees, an area will be provided for the taxpayer to wait until the
employee is available.

7/ The agency also asserted, without supporting argument, that this proposal
would interfere with its authority to maintain the efficiency of Government
operations and would thereby violate section 12(b) (4) of the Order. However,
"section 12(b) (4) may not properly be invoked to deny negotiations unless there
is a substantial demonstration by the agency that increased costs or reduced
effectiveness in operations are inescapable and significant and are not offset
by compensating benefits.” Local Union No. 2219, International Brotherhood of
Electrical Workers, AFL-CIO, and Department of the Army, Corps of Engineers,
Little Rock District, Little Rock, Arkansas, FLRC No. 71A-46 (November 20,
1972), Report No. 30.
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The agency head principally determined that these two proposals, requiring
the provision of visitors' chairs and public waiting areas, are, in effect,
nonnegotiable under section 11(a) because neither proposal concerns per—
sonnel policy or practice or a matter affecting working conditions.8/ The
union argues that these proposals are negotiable because, in effect, the
facilities extended to members of the public reflect directly upon the working
conditions of employees whose job it is to deal with the public. Thus, in
the union's view, "[i]f the taxpayer is hostile, irritable, irascible, etc.

as a result of having to stand at the employee's desk, the employee cannot
perform his tasks as well as he might. And, of course, the failure to perform
results in a bad evaluation."

In our opinion, these two proposals are outside the scope of required nego-
tiations under section 11(a) of the Order. That is, they are, by their
express terms, clearly concerned with facilities to be provided for, and to
be used by, members of the general public who must visit the agency to meet
with agency employees who perform functions in furtherance of the agency's
mission and who also happen to be in the bargaining unit. These proposals
are not, as claimed by the union, concerned in any manner with the working
conditions of employees or with how employees will be evaluated for work
which they perform. The facilities which the agency provides to the public
do not, of themselves, involve personnel policies and practices or matters
affecting working conditions of unit employees. Accordingly, since the union's
proposals do not involve personnel policies and practices or matters affecting
working conditions and, hence, fall outside the required scope of bargaining
under section 11(a) of the Order, Ve must hold that the agency is under no
obligation to bargain about them.2

5. Provision of Bulletin Boards.

This proposal would require the following:

[Facilities] Section 11. The Employer will provide four official bul-
letin boards on each floor of equal size to those provided at [the
former building]. One-third of these bulletin boards will be provided
for the exclusive use of NTEU Chapter 010, as provided in the Multi-
District Agreement.

8/ Section 11(a) of the Order provides, in relevant part, as follows:

An agency and a labor organization that has been accorded exclusive
recognition, through appropriate representatives, shall meet at reason-
able times and confer in good faith with respect to personnel policies
and practices and matters affecting working conditions, so far as may
be appropriate under applicable laws and regulations . . . . [Emphasis
supplied.]

9/ Cf. Federal Employees Metal Trades Council of Charleston and Charleston
Naval Shipyard, Charleston, South Carolina, FLRC No. 72A-27 (May 25, 1973),
Report No. 40.
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The agency head determined that this proposal is nonnegotiable because its
subject matter is covered by Article 14, Section 4.A., of the parties' multi-
District agreement.==/ The union, in substance, argues that the provision
in the multi-District agrecement relied upon by the agency does not waive the
| union's right to negotiate about bulletin boards under the circumstances of
& this case.

Section 11(c) of the Order establishes procedures to be followed in resolving

| disputes over whether a proposal is nonnegotiable because 'contrary to law,

R regulation, controlling agreement, or this Order . . . ." In the instant
case, the agency contends only that the union's proposal is contrary to a
"controlling agreement'--i.e., the multi-District agreement previously
described--and does not assert that the proposal in any way conflicts with
applicable law, regulation, or the Order. The union in effect concedes the

) existence of a controlling agreement at a higher agency level but contests

t the agency's interpretation thereof. In this regard, section 11(c) (1) provides

| that:

r An issue which involves interpretation of a controlling agreement at a
higher agency level is resolved under the provisions of the controlling
agreement, or, if none, under agency regulations.

i The record does not show that the parties have attempted to resolve the
o instant dispute in conformance with section 11(c)(1). Rather, the union seeks
i to appeal the issue to the Council.

Clearly, the Order makes no provision for such an appeal. Section 11(c)(4),
which states the bases for appeal to the Council on negotiability issues,

provides only that:
A labor organization may appeal to the Council for a decision when--

- (1) it disagrees with an agency head's determination that a proposal
would violate applicable law, regulation of appropriate authority
outside the agency, or this Order, or

(ii) it believes that an agency's regulations, as interpreted by
the agency head, violate applicable law, regulation of appropriate
authority outside the agency, or this Order . . . .

10/ The agency's Chicago District, represented by the union, constitutes one

of some 56 similar Districts covered by a single agreement between the agency
and the National Treasury Employees Union. Article 14, Section 4.A. of this

~ multi-District agreement provides as follows:

The Employer agrees, as a minimum, to maintain the present number of
official bulletin boards and to provide the Union with one-third of
each official bulletin board for its exclusive use under a heading
e entitled '"NTEU Chapter O
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As noted prev;ously, the agency head did not determine that the instant
proposal would "violate applicable law, regulatlon of appropriate authority
outside the agency, or this Oxder . . . ." Thus, the agency head's deter-
zination is not one which may be appealed to the Council under section
11(c)(4)(1). Likewise, with respect to section 11(c) (4)(ii), the union does
not assert that in finding the union's proposal to be barred from negotiation
by the terms of the multi-District agreement the agency head in any way relied
upon an interpretation of agency regulations. That is, while section 11(c)(1),
quoted above, provides that resolution of an issue involving interpretation
of a contrclling agreement may be accomplished under agency regulations in
the event the agreement itself contains no procedures for resolving such an
1ssue, neither party suggests that agency regulations are in any way involved
in this case. As a result, we find that the agency head's determination is
not appealable to the Council under section 11(c)(4)(ii) of the Order.

Therefore, because the union's appeal with respect to this proposal fails to
meet the conditions for review prescribed by section 11(c)(4) of the Order,
we hold that review of that appeal must be denied.

6. Health Facility Maintained by Full-Time Nurse.

The union's proposal provides as follows:

[Health and Safety] Section 3. The Employer will provide a health
facility on the premise [sic] maintained by a full-time registered
nurse.

The agency contends that this proposal is nonnegotiable because, among other
reasons, the provision of health-care facilities is covered in the existing
multi-District a reement between the agency and the National Treasury
Employees Unlon,__ because, in effect, the proposal is contrary to regu-
lations of appropriate authorities outside the agency (the Public Health
Service and the General Services Administration);lzf and because the pro-
posal, by specifying the assignment of a full-time registered nurse, would
in effect require the agency to bargain about staffing patterns which are
outside its obligation to bargain under section 11(b) of the Order. The
union does not dispute this latter contention but argues only that 'full
health facilities including the presence of a nurse during duty hours' were
provided at the former building and that their provision constitutes a past
practice which the agency may not now abandon without negotiation.lé/

11/ We do not find that this agency contention raises an issue upon which
the Council may prcoperly rule in this case. See part 5 of this decision,
supra.

12/ 1In view of the circumstances presented and our decision herein under

section 11(b) of the Order, we do not reach and therefore make no ruling
upon this contention.

lé/ As to this contention, it does not state a ground for setting aside an
agency determination of nonnegotiability., Rather, it appears to conjecture
an unfair labor practice by agency management. The proper forum in which to
raise such an issue is therefore not a negotiability dispute before the

(Continued)
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Section 11(b) provides that an agency's obligation to bargain does not
include "matters with respect to . . . the number of employees; and the
numbers, types, and grades of positions or employees assigned to an organi-
zational unit, work project or tour of duty . . . ." This portion of
section 11(b), as the Study Committee stated in its Report and Recommenda-
y tions to the President which accompanied E.0, 11491, applies "to an agency's
X right to establish staffing patz rns for its organization and the accom~-
)ﬁ 1- hm s ll]- 7

plishment of its work . o . o —

\ In our opinion, the union's proposal clearly is concerned with the staffing

J patterns of the agency, for it would, by its express terms, require the
i agency to provide a particular '"type of position or employee' (i.e., a full-
§ time registered nurse) to maintain the proposed health facility. As a

result, we must hold, apart from other considerations, that the union's
proposal is excepted from the obligation to bargain by section 11(b), and we
: must sustain the agency head's determination that the proposal is nonnego-
" tiable.

7. Maintenance of Adequate Lighting.

The union's proposal would require the following:

[Health and Safety] Section 4. The Employer will maintain adequate
lighting in the work areas to assure the health and safety of employees.
To determine if the lighting is adequate in the work place, it will be
measured during the darkest part of the day and directly over each
employee's work place,

’m The agency alleges that this-proposal, dealing with the maintenance of ade-

1 quate lighting in work areas, is nonnegotiable under Part 101-20,.116-2(a) (1)
of the General Services Administration's Federal Property Management Regu-
lations (41 C.F.R. § 101-20.116-2(a) (1) (1975)).

h
- Since the General Services Administration has primary responsibility for the
i

issuance and interpretation of its own directives, including the Federal
d Property Management Regulations, that agency was requested, in accordance
¢ with Council practice, for an interpretation of GSA directives as they

! pertain to the instant proposal.

e The General Services Administration replied, in pertinent part, as follows:

The union has requested that the employer maintain adequate lighting in
the work areas to assure the health and safety of employees., To deter-

id . . . . . . . .
mine if the lighting is adequate in the work place, it will be measured

(Continued)

Council but an unfair labor practice proceeding before the Assistant Secretary.
Accordingly, we do not pass upon this claim in the instant case. See note 2,
8 sugra.

i 14/ Labor-Management Relations in the Federal Service (1975), section E.1,
| at 70,
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during the darkest part of the day and directly over each employee's
work place,

The provision of adequate lighting is the statutory responsibility of
GSA. The present standards for lighting set by GSA are found in the
Federal Property Management Regulations (FPMR), Part 101-20.116, Funda~
mentally, it says that the current lighting program has been influenced
by the energy conservation program and nonuniform standards are to be
applied to existing systems by removing excess lamps and fixtures, so
that during working hours, overhead lighting shall be reduced to 50 foot-
candles at work stations, 30 foot-candles in work areas. Reduyctions in
overhead lighting shall be accomplished with minimum practicable deviation
from the specified levels, Illumination levels are to be measured at the
place or places where the visual requirements are present. Furthermore,
lighting measurements shall be made so as not to allow natural light to
influence the foot-candle reading., Work station lighting measurements
shall be taken at the desk surface, typewriter surface, and working
surface, etc, Work area lighting measurements shall be read on the
working surface,

While GSA field officials (Buildings Managers) may make adjustments for
the needs of individuals, any across the board changes in the allotted
foot=-candles would be a clear violation of the FPMR.

Thus, to the extent the proposal requires that the adequacy of lighting
be measured by standards other than those established by GSA regulations,
it would conflict with such regulations. However, since the language of
the proposal merely requires the maintenance of "adequate lighting,' and
neither precludes nor requires the application of any particular standard
of lighting adequacy, it does not, on its face, require application of
standards other than those set by GSA regulations,

Further, since the provision of adequate lighting is, as already
mentioned, the statutory responsibility of GSA, insofar as the proposal
would require the agency to assume responsibility for the actual physical
maintenance of lighting it would conflict with GSA regulations. However,
if the proposal does not require the agency to assume such physical
maintenance responsibility, but, rather, merely to assure that the GSA
prescribed standards of lighting are maintained, by reporting any observed
deviation to the appropriate GSA official (Buildings Manager), the pro-
posal does not conflict with GSA regulations in this regard.

Based on the foregoing interpretation by GSA of its own directives, we find
that, since there appears no evidence in the record to support a conclusion
that the union's proposal would require that the adequacy of lighting be
measured by standards other than those established by GSA or that the agency
would be required to assume responsibility for the actual, physical mainte-
nance of such lighting (and we so interpret the proposal for the purposes of
this decision), the proposal does not conflict with GSA directives, Accord-
ingly, the agency head's determination that the proposal is nonnegotiable
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because it violates regulations of appropriate authority outside the agency
was in error and must be set aside.

8. Provision of Parking Spaces,

The union's final proposal provides as follows:

[Health and Safety] Section 5. The Employer agrees to negotiate with
the owners and managers of the building to provide parking places to
the following:

(A) Persons suffering from a handicap; and
(B) four or more persons who agree to form a car pool.

The agency head determined that this proposal also is nfg?egotiable under
GSA regulations==specifically Temporary Regulation D-47—=" of GSA's Federal
Property Management Regulations,

Accordingly, the Council requested from GSA an interpretation of its
directives as related to the proposal. GSA responded, in relevant part, as
follows:

National Treasury Employees Union Chapter No. 010 has requested that the
employer agree to negotiate with the owners and managers of the buildings
to provide parking spaces for persons suffering from a handicap or four
or more persons who agree to form a carpool,

As outlined in the Public Buildings Act of the Federal Property Manage-
ment Regulations (FPMR's), an agency itself is not authorized to nego-
tiate or obtain any additional space. Only GSA as the property manager
for the Federal Government would be empowered to obtain additional area.
GSA would only acquire more employee parking spaces when an agency head
certifies that the lack of adequate parking will affect the mission of
the agency. '

Therefore, insofar as this proposal requires the agency to negotiate
with owners and managers of the building, it conflicts with GSA
regulations,

However, once the size of the parking areas has been determined by GSA,
it is the responsibility of the agency to assign the individual spaces.
In assigning the allocated spaces, agencies may wish to consult with
recognized labor organizations to answer such questions as to how many
members comprise a carpool, methods used to break ties, determining
handicapped spaces, etc,

15/ The requirements of this regulation have since been made permanent.
41 Fed, Reg. 7944 (1976).
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Composition of parking assignments and existing facilities is outlined

in GSA FPMR Part 101-20.117 which has replaced Temporary FPMR D-47 . . . .
Basically, it states that the spaces under jurisdiction of the agencies
are to be assigned observing the following priorities:

1. Official vehicle and visitor parking.

2. Handicapped employees.

3. Executive and unusual hours (a goal of not more than 10% of
total).

4. Carpools.

Thus, based upon GSA's interpretation of its own directives, we find that
this proposal, since it would by its express terms require the agency to
negotiate with owners and managers of the building in question in order to
obtain additional employee parking spaces, conflicts with GSA directives,
and we therefore must sustain the agency head's determination that the
proposal is nonnegotiable.

Conclusion

For the reasons discussed above, and pursuant to sections 2411.22 and
2411.28 of the Council's rules and regulations, we find that:

1. The union's appeal for review of the agency head's determination
as to the nonnegotiability of the proposal entitled Facilities
Section 11 fails to meet the conditions prescribed in section 11(c) (4)
of the Order and must be denied; and

2. The agency head's determination as to the nonnegotiability of the
proposals entitled Facilities Sections 1, 2, 3, 5, 7, 8, and 10, and
Health and Safety Sections 3 and 5, was valid and must be sustained;
and

3. The agency head's determination as to the nonnegotiability of the
proposals entitled Facilities Section 12 and Health and Safety
Section 4 was improper and must be set aside. This decision shall
not be construed as expressing or implying any opinion of the Council
as to the merits of the union's proposals. We decide only that, as
submitted by the union and based upon the record before the Council,
the proposals are properly subject to negotiation by the parties
concerned under section 11(a) of the Order.

B B Dunss T

Henry B. Fﬁfzier III
Executive rector

By the Council.

Issued: February 24, 1976
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FL.RC No. 76A-29

Department of the Army, Headquarters, U.S. Army Materiel Command and National

Federation of Federal Employees, Local 1332. The union requested a waiver
cf the requirement in section 2411.22(b) of the Council's rules of procedure
concerning exceptions to internal agency regulations raised by an agency
head as bars to negotiations; and an extension of time to file an appeal
with the Council (which appeal was later filed and docketed as FLRC

No. 76A-29). The union's requests raised questions concerning (1) whether
an informal request for and denial of an exception from an internal agency
regulation, submitted at the bargaining table, satisfies the requirement

in section 2411.22(b) of the Council's rules; and (2) the time limits under
section 2411.24(b) of the Council's rules for filing a negotiability appeal
involving an internal agency regulation asserted by the agency as a bar

to negotiations. The Council's responses to these questions were considered
of sufficiently widespread interest to warrant publication in this Report.

Council action (February 27, 1976). As to (1), the Council informed the
union that a mere informal request and dernial of an exception request at
the bargaining table fails to satisfy the requirements of section 2411.22(b)
of the rules. As to (2), the Council described the time limits under
section 2411.24(b) of its rules as they would apply to three typical sit-
uations. The Council also informed the union that if the case concerned
several negotiability issues submitted to the agency head, only one of
which involved an internal agency regulation asserted by the agency as a
bar to negotiation, the union might, if desired, submit a consolidated
appeal to the Council on all negotiability issues and the applicable time
limit for the consolidated appeal would depend on the time limit for the
issue involving the internal agency regulation.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N\W. ¢ WASHINGTON, D.C. 20415

February 27, 1976

Mr. Allan F. Small

Director, Collective Bargaining

National Federation of Federal Employees
1016 16th Street, NW.

Washington, D.C. 20036

Re: Negotiability Dispute between Department of the
Army, Headquarters, U.S. Army Materiel Command
and National Federation of Federal Employees,
Local 1332

Dear Mr. Small:

This is in response to your letter of January 20, 1976, relating to the
above-entitled negotiability dispute.

Confirming oral advice, your request for a waiver of the requirement in
section 2411.22(b) of the Council's rules of procedure was denied; your
organization was granted until February 2, 1976, to request an exception
to the subject regulation from the Department of the Army, in accordance
with section 2411.22(b) of the Council's rules; and, as you were informed,
if the agency denies your request for an exception, appeal from the agency
head negotiability determination in this matter must be filed with the
Council within the time limits provided in section 2411.24(b) of the rules.

For your further assistance, additional information is here provided in
response to the questions raised in your letter.

1. As to whether an informal request for and denial of an exception from
an internal agency regulation, submitted at the bargaining table, satisfies
the requirement in section 2411.22(b) of the rules, it is the intent of this
section of the rules, in conformity with subpart V.1l.(c) of the Report
accompanying E.O. 11838,1/ that a written request for an exception must be
made by the union and that a written response thereto must be made by the
agency head as a condition to a union negotiability appeal involving that
regulation. Such request by the union (including any arguments for granting
an exception) and such response by the agency head (including any reasons
for denying the exception) are required to assure the Council that the
parties have fully "explore(d) the opportunity of an exception to a higher
level agency regulation determined by the agency head to bar negotiationms,
before recourse to the Council." Accordingly, as previously indicated, a
mere informal request for and denial of an exception at the bargaining table
fails to satisfy the requirements of section 2411.22(b) of the Council's
rules.

1/ Labor-Management Relations in the Federal Service (1975) at 39-40.
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2. As to your questions concerning the time limits under section 2411.24(b)
of the Council's rules for filing a negotiability appeal involving an internal
regulation asserted by the agency as a bar to negotiations, it may be helpful
to consider the three typical situations which might have arisen in your case
and the time limits as they would apply to those respective situations:

Situation 1: Had you requested a negotiability determination by the
agency head, and simultaneously with that request (or at least 15 days
before service of the agency head's determination) had you requested an
exception from the subject agency regulation, the agency head would have
a maximum of 45 days to render a negotiability determination (see

§ 2411.24(c) of the rules) and, at the same time, to act upon the union's
request for an exception from the regulation asserted by the agency as

a bar. The time limit under section 2411.24(b) for you to file your
negotiability appeal with the Council would then be 30 days from the
date the agency head's determlnatlon (including the agency head's action
on the request for exceptlon)_ was served on you.2

For example, if on January 9, 1976, you simultaneously requested an
agency head negotiability determination and an exception to the regu-
lation involved; and on February 23, 1976, the agency head rendered and
served his negotiability determination, including a denial of your
request for an exception, your appeal to the Council would be due no
later than March 24, 1976.

Situation 2: Had you requested a negotiability determination by the
agency head and subsequently, but less than 15 days before the deter-
mination was rendered, you had requested an exception from the subject
agency regulation, the agency would have a maximum of 15 days to act on
the exception request. The 30-day time limit for your appeal to the
Council would be extended by the number of days (remaining out of the 15)
which the agency head takes after the negotiability determination to act
on the request for exception. Thus, if the agency's ruling on your
exception request was served after the negotiability determination, and
both the negotiability determination and ruling on the exception request
were adverse to your position, your appeal to the Council would be due
no later than 30 days from the date of service of the exception ruling.

2/ In this situation and those which follow the time limit for the union to
file its negotiability appeal with the Council would be the same if the
agency head failed to act on the request for exception within the time
period indicated. (See § 2411.22(b) of the Council's rules.)

3/ The 30-day time limit in section 2411.24(b) for this situation and the
other situations which follow is of course subject to the usual additions
if, for example, the last day of the computation falls on a Saturday, Sunday
or holiday, or if service is made by mail, as provided in section 2411.45.
Likewise these time limits are subject to extension or waiver under the
restricted conditions provided in the latter section of the rules.

141



3.

For example, if on January 9, 1976, you requested an agency head
negotiability determination; on February 17, 1976, you further requested
an exception to the subject regulation; on February 23, 1976, the agency
head rendered and served his negotiability determination; and on

March 3, 1976, the agency head further rendered and served a denial

of your request for an exception; the 30-day time limit would be extended
9 days (i.e., the number of days between the negotiability determination
by the agency head and his action on the exception request) and your
appeal to the Council would thus be due no later than April 2, 1976.

Situation 3: Had you requested a negotiability determination by the

agency head and, after the determination was rendered, you requested

an exception from the subject regulation relied upon by the agency head
as a bar to negotiations, the 30-day time limit would be extended by the
number of days (not to exceed 15) which you take, after the negotiability
determination has been rendered and served, to request an exception, and
the number of days after your request which the agency head takes (not

to exceed 15) to act upon the request.

For example, if on January 9, 1976, you requasted an agency head nego-
tiability determination; on February 23, 1976, the agency head rendered
and served his negotiability determination; on March 9, 1976, you
requested an exception from the subject regulation relied upon by the
agency head as a bar to negotiaticn; and on March 24, 1976, the agency
head denied the request for an exception; the 30-day time limit for you
to appeal to the Council would be extended 30 days (i.e., 15 days after
the negotiability determination taken by you to request an exception
Plus 15 days taken by the agency head to act thereon) and your appeal
to the Council would thus be due no later than April 23, 1976.

Finally, while not specifically raised in your letter, if your case

concerns several negotiability issues submitted to the agency head, only one
of which involves an internal agency regulation asserted by the agency as a
bar to negotiation, you may, if desired, submit a consolidated appeal to the
Council on all the negotiability issues and the applicable time limit for this
consolidated appeal would depend on the time limit for the issue involving

the internal agency regulatior asserted by the agency as a bar to negotiatioms.

For che Council.

cc:

Sincerely,

Henry razier IIfZ

Executive Director

B. B. Beeson
Army
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FLRC No. 74A-64

Mare Island Naval Shipyard and Mare Island Navy Yard Metal Trades Council,

AFL-CIO (Durham, Arbitrator). The arbitrator determined that the activity
failed to consult the union before it changed the grievants' basic workweek,
thereby violating the parties' agreement, and directed the activity to 'pay
to each of the grievants the difference between what he would have been

paid at the overtime rate and the amount actually paid at the straight time
rate for each Saturday and Sunday he worked during the periods the admini-
strative workweek was in force. 'The days each was off during the normal
workweeks as a result of the changed workweek shall be treated as days of
authorized administrative leave." The Council accepted the agency's petition
for review insofar as it related to the agency's exception that the award
violated the applicable pay statute, 5 U.S.C. § 5544, as interpreted by

the Comptroller General (Report No. 64). The Council also granted the
agency's request for a stay.

Council action (March 3, 1976). Based upon a decision of the Comptroller

General, rendered in response to the Council's request, the Council con-
cluded that, because there was no legal authority for the payments awarded
by the arbitrator, the award may not be implemented. The Council further
considered resubmitting the award to the arbitrator with instructions that
he fashion an award similar to the remedies permitted for unfair labor
practices under 29 C.F.R. § 203.26(b) (1975), as recommended by the Comp-
troller General. The Council determined that there was no proper basis
upon which it could resubmit or direct the resubmission of the award to
the arbitrator, noting, however, that the parties could, of course, resubmit
the case to the arbitrator if they wished to do so. Accordingly, pursuant
to section 2411.37(b) of its rules of procedure, the Council modified

the award by striking the above-quoted language from the award. As so
modified, the Council sustained the award and vacated the stay which it
had previously granted.
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UNITED STATES
FEDERAL LABOR RELATIONS CGUNCIL
WASHINGTON, D.C. 20415

Mare Island Naval Shipyard

and FLRC No. 74A-64

Mare Island Navy Yard Metal
Trades Council, AFL-CIO

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

This appeal arose from the remedy awarded by the arbitrator for the activ-
ity's failure, as he found, to comply with a provision of the parties’
collective bargaining agreement which set forth consultation procedures

to be used when the activity formulated or modified shipyard instructions
and notices concerning pclicies and programs related to working conditionms.

Based on the findings of the arbitrator and the entire record, it appears
that the basic workweek of the activity's employees consisted, pursuant

to Article VIII, Section 2, of the collective bargaining agreement,l. of

5 days, Monday through Friday. In order to achieve a continuous test
program 7 days a week, the activity changed the basic workweek of approxi-
mately 54 employees to include either Saturday or Sunday, or both. Before
the arbitrator, the activity conceded that it changed the employees' work-
week in order to avoid paying them at the overtime rate for the work they
performed on Saturdays and Sundays. The affected employees filed griev-
ances alleging that the activity had violated Article VIII, Section 3,<
and the '"consultation'" provision of Article VI, Section 2,§/ of the
agreement. The parties ultimately submitted the grievances to arbitration.

l/ According to the award, Section 2 of Article VIII (Hours of Work)
provides:

Except as hereinafter provided, the basic workweek will consist of
five (5) days, Monday through Friday, inclusive, on each of which
the employee is scheduled to work an eight (8) hour shift.

g/ According to the award, Section 3 of Article VIII (Hours of Work)
provides in pertinent part:

When necessary to meet operating needs, the Employer may schedule
basic workweeks other than Monday through Friday for employees. . . .

3/ According to the award, Section 2 of Article VI (Appropriate Matters)
provides:

(Continued)
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The Arbitrator's Award

The arbitrator determined that the activity changed the grievants' work-
week in order to meet operating needs within the meaning of Article VIII,
Section 3, of the agreement and, therefore, the change was not arbitrary
and capricious. However, the arbitrator determined that the activity had
failed to consult the union before it changed the grievants' basic work-
week, and had thereby violated Article VI, Section 2, of the agreement.
As a remedy, the arbitrator directed the activity to "pay to each.of the
grievants the difference between what he would have been paid at the
overtime rate and the amount actually paid at the straight time rate for
each Saturday and Sunday he worked during the periods the administrative
workweek was in force.'" The arbitrator further directed that the 'days
each [aggrieved employee] was off during the normal workweeks as a result

of the changed workweek shall be treated as days of authorized adminis-
trative leave."

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the
Council. Under section 2411.32 of the Council's rules of procedure, the
Council accepted the petition for review insofar as it related to the
agency's exception which alleges that the arbitrator's award violates the
applicable pay statute, 5 U.S.C. § 5544, as interpreted by the Comptroller
General. The Council also granted the agency's request for a stay pending
determination of the appeal. Neither party filed a brief.

Opinion
Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole
or in part, or remanded only on grounds that the award violates
applicable law, appropriate regulation, or the order, or other
grounds similar to those applied by the courts in private sector
labor-management relatioms.

(Continued)

In formulating or modifying Shipyard instructions and notices con-
cerning policies and programs related to working conditions, the
Employer will notify the Council. The Employer will furnish the
Council with information as to the content of the instruction
being formulated or revised, and will request written comments and
suggestions from the Council. At the request of the Council, .
representatives of the Employer will meet with the representatives
of the Council Policy Committee for purposes of oral consultation
and to provide the opportunity for an exchange of views.
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The question before the Council is whether the remedy portion of the arbi-
trator's award, which directs the activity to pay to each of the griev—
ants the difference between what he would have been paid at the overtime
rate and the amount actually paid at the straight time rate for .each
Saturday and Sunday he worked during the periods the administrative work-
week was in force, and which further directs that the days each aggrieved
employee was off during the normal workweeks as a result of the changed
workweek shall be treated as days of authorized administrative leave,
violates the applicable pay statute, 5 U.S.C. § 5544, as interpreted by
the Comptroller General.

Because this case ccncerns an issue within the jurisdiction of the Comp-
troller General's Office, especially the applicability of prior Comptroller
General decisions, he was requested to decided whether the arbitrator's
award violates the applicable pay statute, 5 U.S.C. § 5544. The Comptroller
General's decision in the matter, B-180010, January 6, 1976, is set forth
in relevant part as follows:

On July 5, 1972, the U.S.S. Abraham Lincoln, a nuclear powered fleet
ballistic submarine attached to the U.S. Pacific Fleet, was withdrawn
from active duty and entered Mare Island Naval Shipyard for overhaul
and repairs. The Chief of Naval Operations determined that the Lincoln
could be relieved from fleet operations for a period of 13 months and
that it should be returned to service by August 6, 1973. The Shipyard
planned and scheduled the overhaul work to be performed and the work
was begun. However, it became obvious by early February 1973 that the
repair work on the Lincoln was so far behind schedule that the programed
completion date could not be met. As a result, the Commander of the
Submarine Forces for the Pacific criticized the Shipyard's failure to
adhere to the work schedule and demanded that the Lincoln be returned
to his command as soon after the original completion date as possible.
Also in early February, the Naval Ship Systems Command conducted an
inspection and audit of the Shipyard and severely castigated its
failure to complete repair work on schedule and condemned its excessive
use of overtime.

Faced with the problem of speeding up work on the Lincoln while
restricting the use of overtime, the Shipyard commander ordered subor-
dinate officials to investigate the possibility of initiating a shifted
workweek for employees in the propulsion plant testing facility. The
purpose of the proposed workweek shift was to achieve a 7 days per
week continuous test program. The proposed plan for accomplishing

this objective was to schedule the basic workweek of certain employees
from Sunday through Thursday and to schedule the basic workweek of
other employees from Tuesday through Saturday.

On March 2, 1973, a meeting was held with the president of the Mare
Island Navy Yard Metal Trades Council during which shipyard officials
discussed the proposal. The president expressed his personal oppo-
sition to the proposed change in workweek but promised to confer with

146



5

representatives of the various unions affiliated with the Metal Trades
Council during a meeting scheduled for March 5, 1973. On March 6,

1973, the president informed shipyard officials that the Metal Trades
Council was opposed to the plan and suggested alternative solutions

to the problem. The Shipyard officials advised the president that

they would inform the shipyard commander of the Council's position

and that the president would be informed as to the commander's decision.

During the afternoon of March 6, 1973, the Shipyard commander decided
to implement the plan to change the basic workweek of certain employ-
ees beginning on the following Sunday, and Shipyard officials were
instructed to notify the affected employees. The Council's president
was not informed of the decision until the following day. Also on
March 7, Shipyard supervisors began notifying employees whose basic
workweek had been changed. The plan was placed in operation effective
Sunday, March 11, 1973.

Four groups of affected employees from various shops at the shipyard,
totaling about 54 individuals, presented grievances through the Metal
Trades Council protesting the change of their basic workweek. The
parties were unable to adjust the grievances under the negotiated
grievance procedure and the issues involved were submitted to binding
arbitration under the terms of the agreement.

In the arbitration proceeding the union contended that the shipyard
violated section 2 of article VI and section 3 of article VIII of the
negotiated agreement in changing the basic workweek of the grievants.
Section 2, article VI, provides:

"Section 2. In formulating or modifying Shipyard instructions

and notices concerning policies and programs related to working
conditions, the Employer will notify the Council. The Employer
will furnish the Council with information as to the content of

the instruction being formulated or revised, and will request
written comments and suggestions from the Council. At the request
of the Council, representatives of the Employer will meet with

the representatives of the Council Policy Committee for purposes

of oral consultation and to provide the opportunity for an exchange
of views."

Section 3, article VIII, provides:

"Section 3. When necessary to meet operating needs, the Employer
ﬁzyischégale basic workweeks other than Monday through Frid?y for
employees. When changing the days of a unit employee's b3319

workweek, the Employer, except as otherwise provided in Section 4

below:

"3, Will give notice to the employee at least three (3) cal-
endar days before the first administrative workweek

affected by the change,
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"b. Will make the change for a period of not less than
three (3) consecutive weeks, and

"e. Wiil notify the appropriate Council steward and, upon

request, provide information as to the reason for the
change."

The union argued that the consultation requirements of section 2,
article VI, were not satisfied by the shipyard before it implemented
the plan and that the change in basic workweek was not ''mecessary to
meet operating needs'" under the terms and conditions of section 3 of
article VIII.

The Shipyard maintained that sectiocn 2 of article VI was inapplicable
to the instant dispute inasmuch as it neither formulated nor modified
a shipyard instruction or notice relating to hours of work within the
meaning of that section. Also, it contended that the change of the
grievants' basic workweek was necessary to meet 'operating needs'
within the meaning of article VIII and that it complied with the
consultative requirements of that article in making the change.

After considering the evidence and arguments presented by the parties
during the proceeding, the arbitrator found that the shipyard's
"action was not arbitrary or capricious and was necessary to meet
operating needs within the meaning of Article VIII, Section 3, of the
Agreement.'" The arbitrator also found, however, that the shipyard

had modified one of its Instructions (NAVSHIPMAREINST 5330.2D) govern-
ing hours of work, when it changed the basic workweek of the grievants,
and in doing so violated the consultative provisions of section 2,

article VI. As a remedy for this violation the arbitrator fashioned
the following award:

"The change in the basic workweek of the aggrieved employees
instituted by the Employer was in violation of ARTICLE VI, Sec-
tion 2, of the Negotiated Agreement. The Employer shall pay to
each of the grievants the difference between what he would have
been paid at the overtime rate and the amount actually paid at
the straight time rate for each Saturday and Sunday he worked
during the periods the administrative workweek was in force. The
days each was off during the normal workweeks as a result of the

changed workweek shall be treated as days of authorized adminis-
trative leave."

The sole issue presented for consideration by us is whether or not

the arbitrator's award of backpay to the aggrieved employees violates
applicable law and regulations.

The Department of the Navy has challenged the validity of the award
of overtime pay, relying on the rule stated in several of our deci-
sions that employees may not be compensated for overtime work when
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they do not actually perform work during the overtime period. See,
for example, 42 Comp. Gen. 195 (1962); 45 id. 710 (1966); and 46 id.
217 (1966). Our "no work, no pay" rule set forth in the cited deci-
sions was based on the premise that the statutes authorizing overtime,
5 U.S.C. § 5542(a) and 5 U.S.C. § 5544(a) clearly contemplated the
actual performance of overtime duty. The Navy further points to our
decision B-175867, June 19, 1972, which held that the improper denial
of the opportunity for an aggrieved employee to work overtime in vio-
lation of a mandatory provision of a negotiated agreement is not an
unjustified or unwarranted personnel action within the purview of the
Back Pay Act, 5 U.S.C. § 5596 (1970), and the regulations imple-
menting that statute. Hence, the Navy argues there is no available
remedy for employees who are denied the opportunity of performing
scheduled overtime work.

Our holding in B-175867, supra, was based on our previous decisions
holding that the overtime statutes required the actual performance
of work during the overtime period. However, upon reexamination we
have subsequently changed our view and held that an employee improp-
erly denied overtime work may be awarded backpay. See 54 Comp.

Gen. 1071 (1975) where we expressly stated that we would no longer
follow our decision B-175867, supra. See also B-180010, August 25,
1975, 55 Comp. Gen.

In our recent cases we have also held that a violation of a mandatory
provision in a negotiated agreement, whether by an act of omission or
commission, which causes an employee to lose pay, allowances, or
differentials is as much an unjustified or unwarranted personnel
action as is an improper suspension, furlough without pay, demotion
or reduction in pay, provided the provision was properly included in
the agreement. 54 Comp. Gen. 312 (1974), 54 id. 403 (1974), 54 id.
435 (1974), and 54 id. 538 (1974). Thus, the Back Pay Act of 1966,

5 U.S.C. § 5596 (1970), is the appropriate statutory authority for
compensating an employee for pay, allowances, or differentials he
would have received, but for the violation of the negotiated agreement.

However, before any monetary payment may be made under the provisions
of 5 U.S.C. § 5596 (1970), there must be a determination not only
that an employee has undergone an unjustified or unwarranted personnel
action, but also that such action directly resulted in a withdrawal
of pay, allowances, or differentials, as defined in applicable civil
service regulations. Although every personnel action which directly
affects an employee and is determined to be a violation of the nego-
tiated agreement may also be considered to be an unjustified or
unwarranted personnel action, the remedies under the Back Pay Act

are not available unless it is also established that, but for the
wrongful action, the withdrawal of pay, allowances, or differentials
would not have occurred. 54 Comp. Gen. 760, 763 (1975). We further
stated in that decision the general rule that:
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"% % * fajlure-to-consult actions, in the absence of a requirement
that the agency carry out the advice received as a result of the
consultation, are not likely to result in the necessary 'but for'
relationship between the wrongful act and the harm to the individ-
uval employee for which the Back Pay Act is the appropriate remedy."

In light of the foregoing, in order to make a valid award of backpay,
it is necessary for the arbitrator not only to find that the negotiated
agreement has been violated by the agency, but also to find that such
improper action directly caused the grievants to suffer a loss or
reduction in pay, allowances, or differentials.

Here, the arbitrator found that the Shipyard violated the agreement
by its failure to consult with the union before initiating a change
in the basic workweek of the grievants which caused them to undergo
an unjustified and unwarranted personnel action. However, the arbi-
trator did not find that the agreement imposed a requirement on the
Shipyard to carry out the advice it received during the consultation
process or that the agency would have been precluded from implementing
the workweek changes if it had complied with the consultation provi-
sions of the agreement. Therefore, there is no showing that but for
the shipyard's failure to consult with the union the grievants would
have received overtime pay for each Saturday and Sunday they worked
during the period that the changed basic workweek was in effect.

Accordingly, there is no legal authority for the payments awarded by
the arbitrator, and the award may not be implemented.

It should be pointed out that if the arbitrator had made the proper
findings to support the award as fashioned, he should also have
awarded backpay instead of administrative leave for days off during
the grievants' regular basic workweek on which they normally would
have worked but for the change in workweek.

We note that, pursuant to section 19(d) of Executive Order 11491, the
union had the option of raising the failure to consult issue as either
an unfair labor practice under section 19(a)(6) or as a grievance
under section 13, but not under both procedures. The union elected

to file a grievance under section 19 of the Order which resulted in
the arbitration award now being reviewed. Where an award is defective
the reviewing authority should, if feasible, resubmit the award to the
arbitrator for corrective action. Enterprise Wheel and Car Corp. V.
United Steelworkers of America, 269 F.2d 327 (4th Cir. 1959), approved
in part 363 U.S. 593, 599 (1960), National Brotherhood Packinghouse
and Dairy Workers Local No. 52 v. Western Iowa Pork Company, Inc.,

247 F. Supp. 663 (1965), affirmed 366 F.2d 275 (8th Cir. 1966). There-
fore, to provide a remedy for the union, we recommend that the Federal
Labor Relations Council consider resubmitting the award to the arbi-
trator with instructions that he fashion an award similar to the

remedies permitted for unfair labor practices under 29 C.F.R.
§ 203.26(b) (1975).

150



Based upon the foregoing decision by the Comptroller General, we must con-

clude that, because there is no legal authority for the payments awarded
by the arbitrator, the award may not be implemented.

Conclusion

For the foregoing reasons, we find that, because there is no legal author-
ity for the payments awarded by the arbitrator, the award may not be
implemented. As recommended by the Comptroller General, the Council has
considered resubmitting the award to the arbitrator with instructions

that he fashion an award similar to the remedies permitted for unfair
labor practices under 29 C.F.R. § 203.26(b) (1975). However, for the
reasons indicated below, there is no basis upon which the Council can
resubmit the award in the circumstances of this case.

The Council's practice, consistent with the practice in the private
sector,ﬁ is to direct the resubmission of an arbitration award only for
the limited purposes of clarifying or interpreting the award, and not for
the purposes of relitigating or modifying the award. See American Feder-—
ation of Government Employees, Local 2532 and Small Business Administration
(Dorsey, Arbitrator), FLRC No. 73A-4 (February 12, 1974), Report No. 49.2/

4/ In the private sector, resubmission of an arbitration award is made
only for the limited purpose of clarifying or interpreting the award, not
for relitigating or modifying the award. See Enterprise Wheel and Car
Corp. v. United Steelworkers of America, 269 F.2d 327, 332 (4th Cir. 1959),
approved in part 363 U.S. 593, 599 (1960) (resubmission to ascertain
amounts of money due the grievants); ILWU Local 142 yv. Land & Construction
Co., Inc., 498 F.2d 201, 206 (9th Cir. 1974) (resubmission to determine
exact amount due the grievant); National Brotherhood Packinghouse and Dairy
Workers, Local No. 52 v. Western Iowa Pork Co., Inc., 247 F. Supp. 663, 666
(S.D. Iowa 1965), aff'd 366 F.2d 275 (8th Cir. 1966) (resubmission for
accounting procedure to determine amounts of backpay); Hanford Atomic Metal
Trades Council, AFL-CIO v. General Electric Co., 353 F.2d 302, 307 (9th
Cir. 1965) (resubmission of award to clarify and interpret it with respect
to whether backpay applied to certain employees).

5/ With respect to the procedures used in resubmitting an award, the
Council's practice is also consonant with the practice of the private sec-
tor, as exemplified in the cases cited in footnote 4, supra. That is,
pursuant to section 2411.37(b) of the Council's rules of procedure, the
Council can direct the parties to resubmit an award to an arbitrator for
the limited purposes of clarifying or interpreting the award, but the
Council itself does not resubmit an award to the arbitrator. Community
Services Administration and American Federation of Government Employees,
Local Union No. 2649 (Rohman, Arbitrator), FLRC No. 74A-29 (November 18,
1975), Report No. 91, at 7, n. 3; American Federation of Government
Employees, AFL-CIO, Department of Labor Local 12 and U.S. Department of
Labor (Harkless, Arbitrator), FLRC No. 73A-56 (May 22, 1975), Report

No. 70, at 3.
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In the instant case, the award does not require clarification or interpre-
tation. Rather, the fashioning of a new remedy by the arbitrator in the
circumstances of this case would, in the Council's opinion, constitute a
modification of the award. Therefore, there is no proper basis upon which
the Council can direct the resubmission of the award to arbitration.

However, the parties themselves can, of course, resubmit the case to the
arbitrator if they wish to do so. In fashioning a remedy, the arbitrator
(in this case, or in any other case) could, as suggested by the Comptroller
General, provide a remedy similar to those permitted for unfair labor prac-
tices under 29 C.F.R. § 203.26(b) (1975) if he deemed such a remedy appro-
priate in the circumstances of the case. The Council follows a policy, as
do courts in the private sector, of allowing arbitrators discretion in fash-
ioning remedies so long as those remedies do not violate applicable law,
appropriate regulation or the Order. See Federal Aviation Administration,
Department of Transportation and Professional Air Traffic Controllers
Organization (Schedler, Arbitrator), FLRC No. 74A-88 (July 24, 1975),
Report No. 78 and Naval Air Rework Facility, Pensacola, Florida and
American Federation of Government Employees, Lodge No. 1960 (Goodman,
Arbitrator), FLRC No. 74A-12 (September 9, 1974), Report No. 56.

Accordingly, pursuant to section 2411.37(b) of the Council's rules of
procedure, we modify the arbitrator's award by striking the following lan-
guage from the award:

. . « The Employer shall pay to each of the grievants the difference
between what he would have been paid at the overtime rate and the amount
actvally paid at the straight time rate for each Saturday and Sunday he
worked during the periods the administrative workweek was in force. The
days each was off during the normal workweeks as a result of the changed
workweek shall be treated as days of authorized administrative leave.

As so modified, the award is sustained and the stay of the award is vacated.

By the Council.
il Y2

Henry B.;fgazier 111 ./
ExecutiveDirector

Issued: March 3, 1976
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FLRC No. 74A-71

Texas ANG Council of Locals, AFGE and State of Texas National Guard. The
dispute involved the negotiability of the union's proposal concerning the
filling of "threshold" supervisory positions outside the bargaining unit.

Council action (March 3, 1976). The Council held that the proposal was
outside the bargaining obligation established by section 11(a) of the Order
and sustained the agency head's determination of nonnegotiability-
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415 )

Texas ANG Council of Locals, AFGE

and FLRC No. 74A-71

State of Texas National Guard

DECISION ON NEGOTIABILITY ISSUE

Background

The Texas Air National Guard Council of Locals represents a unit consisting
of all non-supervisory Air National Guard Technicians in State of Texas Air
National Guard.l/ 1In the course of contract negotiations a dispute arose
concerning the union's proposal (intended for inclusion in two articles of
the proposed agreement entitled, respectively, Article XVI, "Promotions

(Excepted Service)" and Article XVII, "Promotions (Competitive Service)")
which reads as follows:

This article is applicable to the filling of threshold supervisory
positions outside the bargaining unit.

Upon referral, the Department of Defense determined principally, that the
proposal is outside the agency's obligation to bargain under section 11(a)

of the Order and is therefore nonnegotiable in the circumstances of this
case.

The union appealed to the Council from the agency head's determination and
the agency filed a statement of position.

Opinion

The issue presented is whether the union's proposal, to make the unit's
negotiated promotion procedures applicable to "the filling of threshold
supervisory positions outside the bargaining unit," is a matter within the
bargaining obligation established by section 11(a) of the Order.

The agency contends in substance that the proposal is outside the obligation
to bargain on personnel policies and practices and matters affecting working

1/ Section 10(b) of the Order provides, in pertinent part, that a "unit
shall not be established . . . if it includes—

(1) any management official or supervisor . . "
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conditions under section ll(a).zf The agency construes management's section
11(a) obligation to negotiate personnel policies and practices, including
those concerning merit promotion, in a manner which confines the obligation
to those policies and practices which relate to positions within the bar-
gaining unit. More particularly, the agency argues, in effect, that, since
section 10(e) of the OrderZ/ only authorizes the union to "act for and nego-
tiate agreements covering all employees in the unit," the procedures for
filling supervisory positions, which positions may not be included in the
bargaining unit under section 10(b) (1) of the Order,2/are not "personnel
policies and practices and matters affecting working conditions,'" concerning
which the agency must negotiate, within the meaning of section 11(a). Thus,
the agency concludes that, although management may, at its option, negotiate
certain policy and procedural matters having to do with opportunities for
unit employees to apply and be considered for promotion to non-unit positions,

including first-level supervisory positions, there is no obligation under the
Order for management to do so.

The union, however, contends that its proposal falls within the obligation

to bargain, arguing that, while the proposal is concerned with the filling of
supervisory positions outside the bargaining unit, in effect, it does not
apply to supervisory employees but, rather, applies only to unit employees
who are candidates for promotion to threshold supervisory positions. Hence,
the union concludes, in this regard, that its proposal is negotiable because

2/ Section 11(a) of the Order provides, in pertinent part:

Sec. 11. Negotiation of agreements. (a) An agency and a labor organi-
zation that has been accorded exclusive recognition, through appropriate
representatives, shall meet at reasonable times and confer in good faith
with respect to personnel policies and practices and matters affecting
working conditions, so far as may be appropriate under applicable laws
and regulations, including policies set forth in the Federal Personnel
Manual; published agency policies and regulations for which a compelling
need exists under criteria established by the Federal Labor Relations
Council and which are issued at the agency headquarters level or at the
level of a primary national subdivision; . . . and this Order.

3/ The relevant portion of section 10(e) states:

(e) When a labor organization has been accorded exclusive recognition,
it is the exclusive representative of employees in the unit and is

entitled to act for and to negotiate agreements covering all employees
in the unit.

4/  See note 1, supra.

I

\
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"the union has the right to negotiate promotion procedures for unit employees,"
including "procedures for those in the unit to career ladder positionms out-
side the unit." 1In support of this conclusion the union relies upon two

prior Council decisions.=

Section 11(a) of the Order, as already set forth,establishes an obligation to
bargain concerning personnel policies and practices and matters affecting
working conditions as far as may be appropriate under various enumerated
authorities, including provisions of the Order itself. 1In this respect, as
already mentioned, the agency points out that section 10(b) of the Order
excludes supervisors from bargaining units and asserts, in its determination,
that:

If the unit criteria set forth in section 10(b) of Executive Order 11491
are to have meaning, management's section 11(a) obligation to negotiate
personnel policies and practices, including those concerning merit pro-
motion, must be construed in a manner which confines the obligation to
negotiate to policies and practices relating to positions within the
unit. Although there are policy and procedural matters having to do
with opportunities for unit employees to apply and be considered for
promotion to first-level supervisory positions which management could,
at its option, negotiate on, we find no obligation under the Order for
management to do so.

We find merit in the agency's position in the circumstances of this case.
The rationale for the Order's excluding supervisors from bargaining units,
set forth in the Report and Recommendations which led to the issuance of
E.O. 11491, specifies a firm line of demarcation between bargaining units
and supervisors, as follows;é

We view supervisors as a part of management, responsible for partici-
pating in and contributing to the formulation of agency policies and
procedures and contributing to the negotiation of agreements with
employees. Supervisors should be responsible for representing manage-
ment in the administration of agency policy and labor-management agree-
ments, including negotiated grievance systems, and for expression of
management viewpoints in daily communication with employees. In short,
they should be and are part of agency management and should be integrated
fully into that management.

Accordingly, under the Order, supervisors and, hence, supervisory positions
are structurally and functionally a part of management. This status results

5/ IAMSAW Lodge 2424 and Kirk Army Hospital and Aberdeen Research and
Development Center, Aberdeen, Maryland, FLRC No. 72A-18 (September 17, 1973),
Report No. 44; AFGE Local 1923 and Social Security Administration Headquarters
Bureaus and Offices, Baltimore, Maryland, FLRC No. 71A-22 (May 23, 1973),
Report No. 39.

6/ Labor-Management Relations in the Federal Service (1975), at 68.
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in, as well as being underscored by, their exclusion from any bargaining unit.
The proposal at issue, however, would establish that the merit promotion pro-
cedures negotiated for the filling of positions within the bargaining unit
must be the merit promotion procedures which management must use to fill super-
visory positions, outside the bargaining unit. That is, the proposal solely
relates to procedures for the filling of non-unit positions, which positions
are concerned with management responsibilities and the performance of manage-
ment functions. It clearly does not relate to the personnel policies and
practices affecting the bargaining unit which are encompassed within the bar-
gaining obligation under section 11(a). Further, given the fact that super-
visors represent management in both negotiations and the processing of
grievances, the proposal is contrary to the basic premise contemplated by the
Order that bargaining be carried on by representatives freely and independently
chosen by the respective parties. In like manner, a conflict of interest could
develop from union participation in the selection of supervisors, who, as noted
in the Report to the President, owe primary responsibility to agency manage-
ment. Participation in the selection process through negotiation of procedures
applicable to filling supervisory positions could lead to grievances and arbi-
tration over the interpretation and application of the language and would
impact upon the selection of managerial representatives as well as affect their
attitudes in their new positions. Hence, we must find that the union's pro-
posal is outside the bargaining obligation established by section 11(a) of the
Order. That is, the agency may, at its option, bargain on the proposal, but

it is not obligated to do so under the Order.

Prior Council decisions relied upon in the present case by the union and cited
herein at note 5, supra, involved proposals for procedures relating to the
filling of unit positions, unlike the proposal now before us. Therefore, the
principles enunciated in those decisions are without controlling significance
to the present disputeﬁz

To avoid any possible misunderstanding, we must emphasize that our decision
herein does not, of course, mean that all proposals in any way related to the
filling of supervisory positions would be outside the obligation to bargain
under section 11(a)--for example, proposals dealing with notification of unit
employees eligible for consideration under agency regulations. However, the
instant proposal goes beyond assurance of notification by seeking to prescribe
the procedures, themselves, which must be used by management in filling
supervisory positions outside the bargaining unit.

1/ Further, while one of the proposals involved in NFFE Local 943 and Keesler
Air Force Base, Mississippi, FLRC No. 74A-66 (November 18, 1975), Report No. 89,
decided by the Council after the submission of the instant appeal, was concerned
with the filling of supervisory positions, the Keesler decision did not turn

on that fact. Rather, the Council determined that the proposal, requiring a
"reasonable allocation of supervisory positions [to be] filled by civilian

[as opposed to military] employees,' was violative of management's section

12(b) (5) right to determine "who" would perform certain agency functions and

the significance of the fact that the positions involved were supervisory
therefore was not reached or passed upon by the Council.
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Conclusion

For the reasons discussed above, and pursuant to section 2411.28 of the
Council's rules and regulations, we find the agency head's determination as
to the nonnegotiability of the proposal promotion procedures for the filling
of "threshold supervisory positions'" was valid and must be sustained.

By 8 ot

By the Council.

Henry razier I1I
Execut Director

Issued: March 3, 1976
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FLRC No. 74A-79

Internal Revenue Service, Greensboro District Office, Greensboro, North
Carolina, Assistant Secretary Case No. 40-5314 (AP), This appeal arose
from a decision of the Assistant Secretary who, upon the filing of an
Application for Decision on Grievability or Arbitrability by the National
Treasury Employees Union (NTEU), held that, under the circumstances of the
case, the question of whether the matter in dispute was subject to advisory
arbitration under the parties' agreement, as well as a finding on the
merits, involved questions concerning the interpretation and application
of the agreement and should be resolved through the negotiated grievance
procedure. The Council accepted the agency's petition for review on the
ground that the Assistant Secretary's decision raised major policy issues
concerning the application of section 13(d) of the Order, particularly,

in the circumstances of this case, whether an arbitrator, sitting in
advisory arbitration during an adverse action appeal, has the authority to
decide whether or not the downgrading of the employee was, in fact, invol-
untary and thus an adverse action, and whether the arbitrator in such a
case would have the authority to decide a question as to the timeliness

of the request for such arbitration. The Council also granted the agency's
request for a stay. (Report No. 67)

Council action (March 3, 1976). Based principally on an interpretation

by the Civil Service Commission of the relevant statutes, Executive orders
and implementing regulations of the Commission, rendered in response to the
Council's request, the Council held that the Assistant Secretary's deter-
mination that the question of whether the downgrading was voluntary or
involuntary was subject to arbitration under the negotiated agreement was
consistent with the mandate of section 13(d) of the Order and also with the
CSC regulations cited by the Commission., However, the Council also held,
in pertinent part, based on the same CSC response, that under CSC regu-
lations in effect at the time involved, the employee could not seek redress
through advisory arbitration until his appeal had been accepted as timely,
an issue which the arbitrator was not empowered to decide and which was

not addressed by the Assistant Secretary in his decision.

Accordingly, the Council sustained the Assistant Secretary's decision to
the extent that it found proper for arbitration under the agreement the
question of whether the downgrading was involuntary and thus an adverse
action and vacated its earlier stay of that decisionj provided, however,
that the matter may not go to arbitration unless the employee and NTEU are
upheld on an appeal of the timeliness issue under applicable regulations.

The Council thereby remanded the case to the Assistant Secretary for
disposition consistent with its decision.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Internal Revenue Service,
Greensboro District Office,
Greensboro, North Carolina
Assistant Secretary
and Case No. 40-5314 (AP)
FLRC No. 74A-79
National Treasury Employees Union

DECISION ON APPEAL FROM
ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a decision of the Assistant Secretary who, upon
the filing of an Application for Decision on Grievability or Arbitra-
bility by the National Treasury Employees Union (NTEU), held that, under
the circumstances of the case, the question of whether the matter in
dispute was subject to advisory arbitration under the agreement, as well
as a finding on the merits, involves questions concerning the interpre-
tation and application of the agreement and should be resolved through the
negotiated grievance procedure.

The underlying circumstances of the case, as established by the entire
record in the matter, are as follows: On September 30, 1973, an employee
of the Internal Revenue Service (IRS) was downgraded from Revenue Officer,
GS-9, to Revenue Representative, GS-7. IRS contended that the employee
had voluntarily requested the downgrading in a letter dated September 5,
1973, in which he had requested reassignment to be effective September 30,
1973. NTEU contended that the employee was coerced into requesting the

reduction in rank, thereby making the reassignment involuntary and, thus,
an adverse action.

In a letter dated December 6, 1973, NTEU's General Counsel addressed a
letter to the Director of the Federal Mediation and Conciliation Service
requesting a list of arbitrators for the purpose of invokin§ arbitration
in the matter under Article 32 of the negotiated agreement.—/ IRS received

1/ Article 32 of the negotiated agreement between IRS and NTEU, in effect
at the time here involved, provides in pertinent part:

Advisory Arbitration Of Adverse Actions

S io

When arbitration is invoked, the parties will, within ten (10) work

days, request a list of five (5) Arbitrators from the Federal
(Continued)
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a copy of the letter on December 10, 1973, and it asserts that this was
the first time that it became cognizant of the allegation that the
employee's reassignment was not voluntary but was instead considered to
be an adverse action. Thereafter, IRS responded to NTEU quoting perti-
nent provisions of the Federal Personnel Manyal regarding the time limits
for filing an appeal from an adverse action?/ and asked NTEU to furnish

(Continued)

Mediation and Conciliation Service. The parties will meet within
ten (10) work days after receipt of the list to seek agreement on
an Arbitrator. If the parties cannot agree on an Arbitrator, the
Employer and the Union will each strike one name from the list
alternately until one name remains. The remaining person will be
the duly selected Arbitrator.

Section 2.

A. When Advisory Arbitration is invoked, it serves as an alternate
to the Employer's appeals procedure, and the employee must choose
one procedure or the other.

B. If the employee chooses Advisory Arbitration, he is entitled to
a Hearing before the Arbitrator.

. . . L] [ ] o o

Section 6.

A. The decision of the Arbitrator may not relate to the contents of
the Treasury Department's or Employer's policy, but is restricted to
the propriety of an Adverse Action in a particular case.

B. The decision of the Arbitrator will be advisory in nature.
C. The burden of proof will be substantial evidence.

D. The Arbitrator's authority will be limited to affirmation or
reversal of the Employer's action.

E. Upon recommendation of a reversal, the Arbitrator may further
recommend that the employee be made whole to the extent such remedy
is not limited by Statute or Regulation.

2/ The IRS response quoted the Federal Personmnel Manual, chapter 771,
subchapter 2, section 2-10b(2), in effect at the time here involved, as
follows:

(2) When the appeal does not show clearly whether the action was

voluntary or involuntary and the agency receives the appeal more

than 15 calendar days after the effective date of the action, the
(Continued)
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an explanation for the delay in submitting the appeal. On January 10,
1974, NTEU responded, setting forth its reasons for the delay. On
January 23, 1974, IRS rejected the explanation claiming that the delay
from September 30, 1973, the effective date of the employee's reassign-
ment, until December 6, 1973, the date of NTEU's letter of appeal, was
excessive and that the explanation did not justify the delay. IRS
informed NTEU of its right to appeal the decision on the timeliness
question to either the Regional Commissioner of IRS or to the Regional
Director of the Civil Service Commission. However, no appeal from the
decision was taken and subsequently NTEU invoked arbitration in the
matter pursuant to Article 32. When IRS declined to participate in the
arbitration because no determination had been made that an adverse action
was, in fact, involved, an Application for Decision on Grievability or
Arbitrability was filed with the Acting Assistant Regional Director who
found that there were two questions before him—the timeliness of the
employee's and the union's appeal to the agency and the propriety of
invoking advisory arbitration in the matter. He concluded that it would
be "inappropriate" for him to rule on the timeliness question and that
under the parties' collective bargaining agreement there had to be a
prior determination that an adverse action was involved before advisory
arbitration could be invoked. He therefore dismissed the Application.

On review the Assistant Secretary reversed the finding of the Acting
Assistant Regional Director, concluding:

[Iln the particular circumstances of this case both the threshold
question of determining whether an involuntary downgrading of an
employee is an adverse action and thus subject to advisory
arbitration under Article 32 "Advisory Arbitration of Adverse
Actions," of the negotiated agreement, as well as a finding on the
merits (if the arbitrator determines that such action is subject
to the provisions of Article 32) involve questions of interpre-
tation and application of such negotiated agreement and should be
resolved through the negotiated procedure.

IRS appealed the decision to the Council, alleging that the Assistant
Secretary's decision was arbitrary and capricious and presented major

(Continued)

agency should ask the employee to explain the delay before asking
him to explain in detail why he considers the action involuntary.
The 15-day time limit for appeal should not be applied strictly to
an appeal from a normally voluntary action, since the employee is
not notified of a time limit. The appeal should be rejected as
untimely, however, when the delay is excessive and the employee
does not offer an acceptable explanation.
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policy issues and requested a stay of the Assistant Secretary's decision.
NTEU filed an opposition to the appeal.

The Council decided that the Assistant Secretary's decision raised major
policy issues concerning the application of section 13(d) of the Order,
particularly, in the circumstances of the case, whether an arbitrator,
sitting in advisory arbitration during an adverse action appeal, has the
authority to decide whether or not the downgrading of the employee was,
in fact, involuntary and thus an adverse action3/ and whether the
arbitrator in such a case would *ave the authority to decide a question
as to the timeliness of the request for such arbitration. The Council
also determined that the issuance of a stay was warranted and granted
IRS's request. Both parties filed briefs on the merits.

Opinion

In support of the contentions made in its appeal to the Council, IRS
stated, in part, that advisory arbitration under the collective bargain-
ing agreement pertains only to actions predetermined to be adverse

actions and the authority of the arbitrator is limited by the agreement
and Civil Service Commission (CSC) regulations solely to determination

of the propriety of an adverse action whereas the authority to determine
whether an action is involuntary, and thus an adverse action, rests solely
in the statutory appeals system in CSC regulations. Further, IRS stated
that, in any event, the request for advisory arbitration was untimely
filed pursuant to CSC regulations. Since the Civil Service Commission

has the responsibility to implement statutory and Executive order
provisions relating to adverse actions, the Council, in accordance with
established practice, requested the Commission's interpretation of the
relevant statutes, Executive orders and implementing CSC regulations as
they pertain to the Assistant Secretary's decision in the instant case.
The question presented to the Commission was whether an arbitrator,
sitting in advisory arbitration during an adverse action appeal, has the
authority to decide whether or not the downgrading of an employee was,

in fact, involuntary and thus an adverse action and whether the arbitrator

3/ 1In so stating this major policy issue, the Council noted that the
Federal Personnel Manual makes it clear that an involuntary downgrading
of an employee is an adverse action. FPM supplement 752-1, subchapter S1,
section S1-2. Therefore, we concluded that the Assistant Secretary's
apparently conflicting statement (i.e., ". . . the threshold question of
determining whether an involuntary downgrading of an employee is an
adverse action . . .") was inadvertent. A careful reading of the entire
record in the matter before the Assistant Secretary supports this
conclusion. NTEU's Application for Decision on Grievability or Arbitra-
bility, IRS's Response to the Application, the Report and Findings of the
Acting Assistant Regional Director and the opening paragraph of the
Assistant Secretary's decision all speak to the authority of the
arbitrator to determine the voluntariness or involuntariness of the
downgrading.
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in such a case would have the authority to decide a question as to the
timeliness of the request for such arbitration. The Commission replied
in relevant part as follows:

Executive Order 10987, January 17, 1962, provided that, under
implementing regulations issued by the Civil Service Commission,
the head of each department and agency shall establish an

appeals system to reconsider administrative decisions to take
adverse actions against employees. It further provided that

the agency system may include provisions for advisory arbitration
where appropriate.

Subpart B of part 771 of the Commission's regulations (issued
under 5 USC 1302, 3301, and 3302 and Executive Orders 10577 and
10987) implemented Executive Order 10987. Section 771.218(b)
stated that the scope of appellate review of an agency appeals
system should have included but should not have been limited to
(1) a review of the issues of fact and (2) a review of compliance
with agency and Commission procedural requirements for effecting
the adverse action. Sections 771.223-224 outlined the restric-
tions on the agency use of advisory arbitration. Section 771.224
(c) restricted advisory arbitration to the propriety of an
adverse action in a particular case. Section 771.224(d) stated
that in a one-level appeals system advisory arbitration served as
an alternate to the agency examiner and permitted the employee to
elect one or the other but prohibited the use of both.

Section 2-10b, Special Issues in Appeals, chapter 771 of the basic
Federal Personnel Manual discussed allegations of coercion. This
section stated that when an employee submitted an appeal from a
normally voluntary action and the appeal showed clearly that the
action was voluntary, the action should have been rejected. In
addition, when the appeal did not show clearly whether the action
was voluntary or involuntary, the agency should first have asked
the employee to explain the delay in filing (if the appeal was not
filed within the 15-day time limit for adverse action appeals) and
then, if the reasons offered for late filing were acceptable, the
employee should have been asked to explain in detail why he
considered the action involuntary.

It should be noted that CSC instructions explained that since an
employee was not notified of a time limit on a normally voluntary
action, the 15-day time limit should not have been applied strictly.
The appeal should, however, have been rejected as untimely when the
delay was not explained or when the employee did not offer an
acceptable explanation. When the agency rejected an appeal, the
notice of rejection must have been in writing and have informed the
employee that an attempt to appeal further was subject to a time
1limit of 15 days.

164



Section 752.205 prescribed restrictions on the use of appeal rights
from adverse actions. It prohibited concurrent appeals to the
agency and the Commission on the same adverse action; required an
employee to forfeit a right of appeal to the agency if he appealed
first to the Commission; and described an employee's appeal rights
to the Comnission after having first appealed to the agency.
Chapter 752(1-5b) of the basic Federal Personnel Manual clearly
described the relationship between appeals to the agency and
appeals to the Commission.

Section 752.204 not only prescribed time limits for filing adverse
action appeals but also provided for the Commission or the agency,
as appropriate, to extend the time limit on an appeal to it when
the appellant showed that he was not otherwise aware of the time
limit or that he was prevented by circumstances beyond his control
from appealing within the time limit.

The above provisions of Commission regulations and Executive Order
10987 were in effect until September 9, 1974. At that time
Executive Order 11787 revoked Executive Order 10987 and the Commis-
sion amended its regulations accordingly. The appeals system
established by the Civil Service Commission under chapter 77 of
title 5, USC, and section 22 of Executive Order 11491 of October 29,
1969, became the sole system of appeal for an employee covered by
that system. However, since your questions are based on a case
which originated and was processed under law, Executive orders, and
regulations in effect prior to September 9, 1974, our reply is based
on our interpretation of policy at that time.

In any appeal to the Commission, the hearing officer first examines
an appeal to determine whether (1) the appeal is timely; and (2)

the employee and the action appealed are covered by CSC regulations.
Prior to September 9, 1974, an employee could elect to appeal either
to the Commission or to the agency (including invoking advisory
arbitration under negotiated procedures). If the employee elected
to appeal to the agency, under CSC instructions (section 2-10b of
chapter 771 of the FPM), the agency first had to make a timeliness
determination. If the agency rejected the appeal as untimely, the
written decision informing the employee of the untimeliness of his
appeal had to inform the employee of his right to appeal the
decision within 15 calendar days either to the Commission or to the
agency. The agency was instructed to refer the appeal to an
examiner (or arbitrator) when the deciding official had accepted the
appeal, when the deciding official was unable to resolve relevant
and material factual issues concerning the voluntary or involuntary
character of the action, and when the employee requested a hearing.
Under applicable implementing agency procedures, the examiner (or
the alternative arbitrator) would, therefore, not be authorized to
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consider timeliness since the agency resolved this issue either
by accepting the appeal or by rejecting it and informing the
employee of his appeal rights on the rejection decision. Never-
theless, when the appeal was accepted and referred for a hearing,
the examiner (or arbitrator) could consider whether or not the

downgrading of an employee was, in fact, involuntary and thus an
adverse action.

In replying to your questions concerning the authority of the
arbitrator to decide whether an agency action was involuntary and
whether an employee request for arbitration was timely, we have
reversed the order of the questions. In summary, under Commission
regulations and instructions in effect on September 30, 1973, the
effective date of the personnel action at issue, and January 25,
1974, when the union invoked advisory arbitration, the timeliness
issue had to be settled before a case could be examined either on
procedures or on its merits. In this case the agency gave the
employee a written decision that his appeal was untimely and
informed him in writing of his rights to appeal, within 15 calendar
days, the decision on timeliness either to the Civil Service
Commission or to a higher level in the agency. The employee did
not exercise either appeal right but, instead, sought redress
through advisory arbitration, a remedy not available to him unless
and until his appeal was accepted as timely. The employee may
want to consider pursuing his appeal on the timeliness issue under
applicable regulations. These permit an extension if the appellant
shows that he was not notified of the time limit and was not
otherwise aware of it, or that he was prevented by circumstances
beyond his control from appealing within the time limit. In reply
to your first question, if the employee now appeals the timeliness
issue and is upheld and thereafter invokes advisory arbitration,
the arbitrator would have the authority to render an advisory

opinion on the procedural and merit aspects of the alleged involuntary
downgrading.

On the basis of the foregoing interpretation by the Civil Service Commis-
sion, it is evident that the Assistant Secretary's decision, to the

extent that if found proper for arbitration the question of whether or

not the downgrading was in fact involuntary, is consistent with appropriate
regulations and with the purposes of the Order. In this latter regard,
section 13(d) of the Order provides:

(d) Questions that cannot be resolved by the parties as to
whether or not a grievance is on a matter for which a statutory
appeal procedure exists, shall be referred to the Assistant
Secretary for decision. Other questions as to whether or not

a grievance is on a matter subject to the grievance procedure
in an existing agreement, or is subject to arbitration under
that agreement, may by agreement of the parties be submitted
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to arbitration or may be referred to the Assistant Secretary
for decision.2

In the present case the Assistant Secretary found that the threshold
question of whether the downgrading was voluntary or involuntary was
properly subject to arbitration under the negotiated agreement. As
previously indicated, this det?rmination is consistent with the mandate
of section 13(d% of the Order2/ and also with CSC regulations cited by
the Commission.-j Accordingly, the Assistant Secretary's decision, to
the extent that it held that the question of whether or not the down-
grading of the employee was involun;ary was for advisory arbitration

under the agreement, is sustained.’.

4/ Section 13(d) is cited as amended by E.O. 11838. While the subject
decision of the Assistant Secretary was decided under the Order prior to
amendment by E.O. 11838, the Order was not changed in respects which are
material in this case. Further, while section 13(d) now requires that
disagreements between the parties on questions of whether a grievance is
on a matter subject to a statutory appeal procedure be referred to the
Assistant Secretary for decision, there was no such explicit requirement
in the Order at the time this matter was before the Assistant Secretary.
However, this change is not material to the resolution of this case
since the matter was taken to the Assistant Secretary for resolution.

5/ See also the discussion of the obligations of the Assistant Secretary
under section 13(d) in Department of the Navy, Naval Ammunition Depot,
Crane, Indiana and Local 1415, American Federation of Government Employees,

AFL-CIO, FLRC No. 74A-~19 (February 7, 1975), Report No. 63.

6/ In this regard, see the discussion in the CSC reply, quoted supra,
at 6: I

The agency was instructed to refer the appeal to an examiner (or
arbitrator) when the deciding official had accepted the appeal, when
the deciding official was unable to resolve relevant and material
factual issues concerning the voluntary or involuntary character of
the action, and when the employee requested a hearing. [Emphasis
added. ]

7/ The present case is to be distinguished from the Council's decision
in Internal Revenue Service, Austin Service Center, Austin, Texas and
National Treasury Employees Union, Assistant Secretary Case No. 63-4995
(G&A), FLRC No. 74A-81 (January 15, 1976), Report No. 95. 1In that case
NTEU had asserted that the failure of IRS to return an employee to an
active duty status for reasons other than workload constituted a suspen-
sion for greater than 30 days and was thus an adverse action subject to
advisory arbitration under the collective bargaining agreement. The
(Continued)
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However, the Civil Service Commission's response indicates that, under
Commission regulations and instructions in effect at the time involved,
the employee could not seek redress through advisory arbitration until
his appeal had been accepted as timely, an issue which an arbitrator was
not empowered to decide. The Assistant Secretary did not address the
timeliness question in his decision.

On the basis of the Commission's response it appears that at the time

the Application for Decision on Grievability or Arbitrability was first
filed, the matter should have been returned to the parties for resolution
of the timeliness question through IRS or Commission appeal procedures.
Thereafter, if the appeal were found to be timely and if there were still
a question as to whether the matter was subject to arbitration under the
agreement, then the matter would be proper for resolution by the
Assistant Secretary. In this case the Assistant Secretary has already
made the arbitrability determination consistent with the Order and CSC
regulations and the only remaining matter for determination is a resolu-
tion of the timeliness question by the IRS or the Commission. Accordingly,
the Assistant Secretary should return the matter to the parties for
determination as to the timeliness of the appeal. If the appeal is found
to be timely by proper authority, the matter may then go to advisory
arbitration consistent with the decision of the Assistant Secretary.

Conclusion

Based upon the foregoing and pursuant to section 2411.18(b) of the
Council's rules and regulations, we sustain the Assistant Secretary's
decision to the extent that it found proper for arbitration under the
agreement the question of whether the downgrading was involuntary and
thus an adverse action and vacate our earlier stay of that decision;
provided, however, the matter may not go to arbitration unless the

(Continued)

Assistant Secretary found that the question of whether or not such an
action was an adverse action and thus subject to advisory arbitration was
for resolution by the arbitrator. 1In setting the decision aside and
remanding the case to the Assistant Secretary, the Council pointed out
that the threshold question to be determined in the matter was whether
the failure to return the employee to active duty status for reasons
other than workload was in fact an adverse action and that this determina-
tion was one of arbitrability for the Assistant Secretary since the
matter could not go to an arbitrator under the agreement if the action
was not an adverse action. In the present case there is no question that
an involuntary downgrading is an adverse action and the only question is
whether the downgrading was voluntary or involuntary. As indicated,

this is a question for the trier of fact, either a hearing examiner or an
arbitrator.
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employee and NTEU are upheld on an appeal of the timeliness issue under
applicable regulations as indicated in the Civil Service Commission's
response. We hereby remand this case to the Assistant Secretary for
disposition consistent with our decision herein.

By the Council.

Henry B/ Ffazier III
! Executive Director

Issued: March 3, 1976
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FLRC No. 75A-96

National Treasury Employees Union, A/SLMR No. 536. The Assistant
Secretary, concurring with the conclusion of the Chief Administrative
Law Judge, found that the union had picketed the agency (Internal
Revenue Service) in a labor-management dispute, in violation of
section 19(b) (4) of the Order. The Council accepted the union's
petition for review on the ground that a major policy issue is

raised by the instant decision of the Assistant Secretary, concern-
ing the meaning and application of section 19(b)(4) of the Order.
(Report No. 83.)

Council action (March 3, 1976). The Council held, for reasons
detailed at length in its decision, that the language of 19(b) (4),
read literally, clearly proscribes all picketing of an agency by
a labor organization in a labor-management dispute; that such a
literal interpretation is fully consonant with the intent of the
drafters of the Order, as established by the "legislative history"
of the Order; and that such interpretation is likewise consistent
with and implements the underlying purposes of the Order. Accord-
ingly, the Council found, as did the Assistant Secretary, that the
union's conduct in picketing the agency in a labor-management dis-
pute, in the present case, violated section 19(b)(4) of the Order;
and the Council therefore sustained the decision of the Assistant
Secretary as consistent with the purposes of the Order.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

National Treasury Employees Union

and A/SLMR No. 536

FLRC No. 75A-96
Internal Revenue Service,

Department of Treasury

DECISION ON APPEAL FROM
ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a decision and order of the Assistant Secretary
who, acting upon a complaint filed by the Internal Revenue Service

(hereinafter referred to as "IRS" or '"the agency"), determined that the
National Treasury Employees Union (hereinafter referred to as 'NTEU" or

"thi/union") had engaged in certain conduct prohibited by section 19(b)
(4)=" of the Order.

The pertinent factual background of this case, as found by the Assistant
Secretary and based upon the entire record, is as follows: NTEU holds
exclusive recognition for bargaining units at nine IRS Service Centers,
the IRS Data Center and the IRS Computer Center. In 1975, NTEU and IRS
were engaged in the negotiation of a multiunit agreement covering these
bargaining units. Two of the Service Centers involved were the Service
Centers at Covington, Kentucky, and Brookhaven, New York. As found by the
Assistant Secretary, essentially without contradiction, a labor-management
dispute existed between the union and IRS, such dispute stemming from an
impasse having been reached in the course of such negotiations. Picleting
in conjunction with such dispute occurred on May 30, 1975, at IRS's
Service Center in Covington, and on June 12, 1975, at the Service Center
in Brookhaven. Officers and agents of the union participated in the
picketing, and the union assumes full responsibility and is responsible

for such picketing. The nature of the picketing was peaceful and did not
interfere with IRS's operations.

1/ Section 19(b) (4) of the Order provides as follows:

Sec. 19. Unfair labor practices.

(b) A labor organization shall not--

(4) call or engage in a strike, work stoppage, or slowdown; picket
an agency in a labor-management dispute; or condone any such

activity by failing to take affirmative action to prevent or stop it
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IRS filed a complaint alleging that the union violated section 19(b) (4)
of the Order by picketing the agency in a labor-management dispute.

Under the special expedited procedures set forth in section 203.7(b) of
the Assistant Secretary's rules (29 CFR 203.7(b) (1975)), a preliminary
hearing was conducted, and, on the basis of that proceeding, the
Administrative Law Judge found that reasonable cause to believe that

the union had violated and was continuing to violate section 19(b) (4)

of the Order did in fact exist, and ordered the union to cease and desist
from such conduct pending disposition of the complaint. Thereafter, in
accordance with the foregoing expedited procedures, the Chief Administra-
tive Law Judge held a hearing based upon which he issued his Recommended
Decision and Order finding that the union violated section 19(b) (4) of
the Order by picketing the cited IRS installatioms.

The Assistant Secretary, in his decision adopting the conclusions of the
Chief Administrative Law Judge, stated that:

The Chief Administrative Law Judge found that the picketing
conducted by the Respondent was "informational' in character

but that it was violative of Section 19(b) (4) of the Order.

In this regard he concluded, on the basis of the express
wording of Section 19(b) (4) and his examination of the Study
Committee Report and Recommendations of August 1969, that the
language of Section 19(b) (4) is so clear and unambiguous that
only a literal interpretation is justified, i.e., that all
picketing in a labor-management dispute, including informational
picketing, is prohibited by the Order.

I concur with the conclusion of the Chief Administrative Law
Judge that Section 19(b) (4) of the Order prohibits all picketing
in a labor-management dispute in the Federal sectorpg

Accordingly, the Assistant Secretary ordered the union to cease and desist
from participating in or condoning such picketing activity and to post
appropriate notices at its national and local business offices, at its
normal meeting places, and at all other places where notices to members
and to employees of the IRS are customarily posted.

The union appealed the Assistant Secretary's decision to the Council,
alleging that the subject decision was arbitrary and capricious and
presented major policy issues, and the agency filed an opposition to

the appeal. The Council accepted the union petition for review, concluding
that under section 2411.12 of its rules of procedure (5 CFR 2411.12 (1975)),
a major policy issue is raised by the subject decision concerning the
meaning and application of section 19(b) (4) of the Order.

2/ A/SIMR No. 536 at 2.
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The union requested a stay of the decision and order pending Council
resolution of the appeal. Pursuant to the criteria for granting a stay set
forth in section 2411.47(c)(2) of its then current rules (5 CFR 2411.47(c)
(2) (1975)), the Council also determined that issuance of a stay of the
notice-posting requirement (paragraph 2 of the Assistant Secretary's
remedial order) was warranted, but that issuance of a stay was not
warranted with respect to all other portions of the Assistant Secretary's
decision and order. Accordingly, the union's request for a stay was
granted in part and denied in part.

The agency filed a brief with the Council. The union did not file a brief,
instead relying upon the contentions and arguments set forth in its
petition for review. The Department of Defense filed an amicus curiae
brief, permission having been granted by the Council pursuant to

section 2411.49 of the Council's rules (5 CFR 2411.49 (1975)), urging, in
effect, that the Assistant Secretary's decision be sustained.

The Council has carefully considered this case on the entire record,
including the submissions by the parties to both the Council and the
Assistant Secretary, the pertinent record before the Assistant Secretary
and the brief submitted by the amicus curiae in the case. Based thereon,
the Council has reached the conclusions set forth below.3/

OEinion

As previously noted, the issue before the Council concerns the meaning of
section 19(b) (4) of the Order and its application in the circumstances of
this case. The agency argues generally that the language of the provision
is clear and unambiguous and should be construed in accordance with its
plain meaning to prohibit all picketing of an agency by a labor orgaaiza-
tion in a labor-management dispute, as the Assistant Secretary concluded.
The union asserts in essence that the provision should not be read so as

to prz?ibit such conduct as that engaged in by the union in the instant
case.—

3/ The agency, joined by the union, requested oral argument. Pursuant to
section 2411.48 of the Council's rules (5 CFR 2411.48 (1975)), this
request is denied because the positions of the participants in this case
are adequately reflected in the entire record now before the Council.

4/ 1In essence, the union appears to argue in this regard that an absolute
prohibition on all such picketing would be unconstitutional. As the

courts have frequently held, the role of a Government agency is not to
judge the constitutionality of the law which it is empowered to administer.
Thus, the Council's function in the instant case is strictly limited to
interpreting and applying the provisions of the Order in a manner which is
consonant with the language, intent and purposes of the Order.
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We conclude, for the reasons set forth in detail below, that the language
of the provision herein, read literally, clearly proscribes the subject
picketing; that such a literal interpretation is fully consistent with
the intent of the drafters of the Order; and that such an interpretation
best effectuates the purposes of the Order. We, therefore, hold that the
Assistant Secretary correctly interpreted and applied section 19(b) (4)

of the Order herein.

As already mentioned, section 19(b) (4) expressly provides that '[a] labor
organization shall not . . . picket an agency in a labor-management
dispute . . . ." It is not controverted that NTEU is a labor organization.3/
Further, it is not controverted that IRS is a constituent element of the
Department of Treasury, an agency as that term is defined in the Order.%
Moreover, as found by the Assistant Secretary without contradiction by the
parties, a labor-management dispute was here involved and that dispute
stemmed from an impasse having been reached in the course of negotiations
which were being conducted under section 11(a) of the Order. Further, as
similarly found, NTEU engaged in and was responsible for the subject pick-
eting of the agency in this labor-management dispute. Therefore, under the
language of the Order, read literally, NTEU violated the provisions of
section 19(b) (4) by engaging in the picketing here involved.’

2/ Section 2(e) defines a labor organization as follows:

(e) "Labor organization" means a lawful organization of any kind in
which employees participate and which exists for the purpose, in whole
or in part, of dealing with agencies concerning grievances, personnel
policies and practices, or other matters affecting the working
conditions of their employees; but does not include an organization
which—

(1) consists of management officials or supervisors, except as pro-
vided in section 24 of this Order;

(2) assists or participates in a strike against the Government of the
United States or any agency thereof or imposes a duty or obligation
to conduct, assist, or participate in such a strike;

(3) advocates the overthrow of the constitutional form of government
in the United States; or

(4) discriminates with regard to the terms or conditions of membership
because of race, color, creed, sex, age, or national origin;

6/ Section 2(a) defines an agency as follows:

(a) "Agency" means an executive department, a Government corporation,
and an independent establishment as defined in section 104 of title 5,
United States Code, except the General Accounting Office;

7/ 1t must be emphasized that the Order's prohibition is directed at pick-
eting in a labor-management dispute and not at all picketing, regardless of
its nature or the circumstances involved. Since the record before us
clearly shows the picketing was in connection with a labor-management dispute
(as found by the Assistant Secretary without contradiction), we do not here
reach the issue of picketing in other forms and circumstances.
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Moreover, aside from the precise language of section 19(b) (4), this
literal reading and application of that section is plainly consonant
with the intent of the drafters of Executive Order 11491, as established
in the "legislative history" of the Order. More particularly, Executive
Order 10988 which was the predecessor of E.O. 11491 was issued on
January 17, 1962, establishing the initial goli

management relations in the Federal sector.8/
provided:

cies governing labor-
Section 13(a) of E.O. 10988

The Civil Service Commission and the Department of Labor shall
jointly prepare (1) proposed standards of conduct for employee
organizations and (2) a proposed code of fair labor practices
in employee-management relations in the Federal service
appropriate to assist in securing the uniform and effective

implementation of the policies, rights and responsibilities
described in this order.

Pursuant to Executive Order 10988, on May 21, 1963, the President issued a
Memorandum for the Heads of Executive Departments and Agencies prescribing,
among other things, a Code of Fair Labor Practices in the Federal Service.9/

With respect to picketing, the Code provided in section 3.2(b) (4) as
follows:

Sec. 3.2 Prohibited Practices.

(b) Employee organizations are prohibited from:

(4) Calling or engaging in any strike, work stoppage, slowdown,
or related picketing engaged in as a substitute for any such strike,

work stoppage or slowdown, against the Government of the United
States;lQ/

As contemporaneously explained by the U.S. Civil Service Commission,11/
this provision was intended to depart from private sector practice in

8/ 3 CFR, 1959-63, Comp. at 521.
9/ 1Id. at 848.

10/ 1d4. at 852-853.

11/ Explanation of Provisions of the Standards of Conduct for Employee
Organizations and Code of Fair Labor Practices in Employee-Management
Cooperation in the Federal Service, United States Civil Service Commission,
Attachment to FPM Let. 711-2 (August 30, 1963), at 17-18.
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recognition of the unique nature of employee-management relations in the
Federal sector. Specifically, the Civil Service Commission stated:lg

There are a number of provisions in the Code and the [National
Labor Relations] Act that have no similarity. . . . The
prohibited practices contained in Section 3.2(b) (3), (4), and
(5) are included in the Code in recognition of the special
obligation that all parties to employee-management relations
in the Federal service have to conduct themselves in such a
manner as not to interfere with the proper performance of the
Government's business . . . .

Subsequently, an Interagency Committee on Federal Labor-Management
Relations (hereinafter referred to as the Study Committee)-L2. 13/ was
appointed to conduct an intensive review and evaluation of the Federal
labor-management relations program and to present to the President a
report and recommendations for its improvement. On September 10, 1969,
the Study Committee submitted to the President its Report and Recommenda-
tions on Labor-Management Relations in the Federal Service which led to
the issuance of E.O. 11491. 1In its letter of transmittal the Study
Committee stated:14.

I. CODE OF FAIR LABOR PRACTICES

(2) The Code provision on strikes and picketing should be amended
to clarify the language relating to prohibited picketing and to
reflect the responsibility of a labor organization to take affirma-
tive action to prevent or stop any strike or prohibited picketing
by its locals, affiliates, or members.

12/ Section 1.3 of the Standards of Conduct for Employee Organizations and
Code of Fair Labor Practices provided as follows:

Sec. 1.3 General Responsibilities of the Civil Service Commission.

The Civil Service Commission, in accordance with the provisions of
section 12 of the Order, shall be responsible for the dissemination
of information with respect to the Standards of Conduct and Code of
Fair Labor Practices, and shall insure an adequate exchange of

information between agencies as to its application and enforcement.

13/ The members of this Interagency Committee on Federal Labor-Management
Relations were: the Secretary of Defense, the Postmaster General, the
Secretary of Labor, the Director of the Bureau of the Budget, and the
Chairman of the U.S. Civil Service Commission. Labor-Management Relations
in the Federal Service (1969), at 27.

14/ Labor-Management Relations in the Federal Service (1969), at 21.
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In more detail, the Study Ccmmittee's Report stated:lé/

I. Code 0f Fair Labor Practices

(2) The code provision on strikes and picketing should be amended
to clarify the language relating to prohibited picketing and to
reflect the responsibility of a labor organization to take affirma-
tive action to prevent or stop any strike or prohibited picketing
by its locals, affiliates, or members. [Emphasis in original.]

We find that there has been some difficulty in interpreting the
"related picketing' language of the code section which prohibits

- a labor organization from: 'Calling or engaging in any strike,

) work stoppage, slowdown, or related picketing engaged in as a
substitute for any such strike, work stoppage or slowdown, against
the Government of the United States.'" The wording of this pro-
vision is unnecessarily obscure and confusing. We recommend that
it be revised to state clearly and simply its intended meaning,
which is to prohibit the use of picketing directed at an employing
agency by a labor organization in a labor-management dispute.

Labor organizations generally have accepted their responsibility
for adhering to the strike and picketing prohibitions of the code,
- and for taking appropriate action to ensure conformance with these
prohibitions by any of their locals, lodges, affiliates, or members.
However, in view of recent changes in the constitutions of some
labor organizations involving the dropping of a no-strike ple.ge,
an addition is needed to the strike and picketing prohibitions in
s al order to ensure that there is no misunderstanding as to the respon-
sibility which accompanies union recognition. The section should
make clear that a recognized labor organization may not condone a
y strike or prohibited picketing by any member or group of members
' within its organization which it represents under the Order.
i Officials of the organization have the duty, in view of the proce-

on dures provided for peaceful and orderly resolution of disputes and

of differences between employees and management, to exercise all
organizational authority available to them to prevent or to Stop

t, any such action by the organization or any of its locals, affiliates,
or members.

gent —_—

e

3 15/ Labor-Management Relations in the Federal Service (1969), at 42-43.

i Also found in Labor-Management Relations in the Federal Service (1975),

at 74-75.
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To implement these recommendations, the code section in question
should be revised so as to provide that a labor organizatiomr shall
not engage in a strike, work stoppage, or slowdown; picket an
agency in a labor-management dispute; or condone any such activity
by failing to take affirmative action to prevent or stop it.
[Emphasis added.]

When Executive Order 11491 was issued on October 29, 1969, to become
effective on January 1, 1970, the President adopted without change the
recommendations of the Study Committee, and the Order contained

section 19(b) (4) in its present form, which provided "clearly and simply"
that: "A labor organization shall not . . . picket an agency in a
labor-management dispute."”

Therefore, contrary to the contentions of the union, it is manifest that
the intent of the drafters of the Order was that section 19(b) (4) be

read literally to prohibit all picketing of an agency by a labor organiza-
tion in a labor-management dispute and that the picketing here involved
was contrary to that intended meaning.

Apart from the precise language of section 19(b) (4) and the express
intent of the drafters of the Order, a literal interpretation and applica-
tion of section 19(b) (4) clearly effectuates the purposes of the Order.

As indicated in its preamble, Executive Order 11491, which provides a
statement of the respective rights and obligations of labor organizations
and agency management, is based upon the premise that employees should
have an opportunity to participate in the development of personnel
policies and practices and matters affecting the conditions of their
employment, while at the same time recognizing the need to ensure efficient
administration of the Government and full recognition of the public
interest.16/

16/ The preamble of Executive Order 11491, as amended, reads as follows:

WHEREAS the public interest requires high standards of employee
performance and the continual development and implementation of
modern and progressive work practices to facilitate improved employee
performance and efficiency; and

WHEREAS the well-being of employees and efficient administration of
the Government are benefited by providing employees an opportunity
to participate in the formulation and implementation of personnel

policies and practices affecting the conditions of their employment;
and

WHEREAS the participation of employees should be improved through

the maintenance of constructive and cooperative relationships
between labor organizations and management officials; and

(Continued)
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To this end, with the preservation of the public interest as the primary
consideration, the Order provides a carefully structured program for
dealings by management and labor organizations including comprehensive
procedures for the resolution of disputes and differences between
employees and management. In this regard the Study Committee recognized
that among the six major areas in which program change was required at

the

The

time Executive Order 11491 was issued were the following:ll/

®* A central body to administer the program and make final
decisions on policy questions and disputed matters.

Third party processes for resolving disputes on unit and
election questions, for investigation and resolution of
complaints under the ''Standards of Conduct for Employee
Organizations" and '"Code of Fair Labor Practices,'" and for
assistance in resolving negotiation impasse problems and
grievances.

Study Committee went on to note:

We believe that desirable changes in these areas can be accomplished
without serious disruption to the ongoing program by a new order
which builds upon the foundation of experience gained by the parties
under Executive Order 10988. The changes should remove many of the
current causes of agency and union dissatisfaction and provide a
framework for responsible dealings by both sides in the future.

(Continued)

17/

WHEREAS subject to law and the paramount requirements of public
service, effective labor-management relations within the Federal
service require a clear statement of the respective rights and
obligations of labor organizations and agency management:

NOW, THEREFORE, by virtue of the authority vested in me by the
Constitution and statutes of the United States, including sections
3301 and 7301 of title 5 of the United States Code, and as President
of the United States, I hereby direct that the following policies
shall govern officers and agencies of the executive branch of the
Government in all dealings with Federal employees and organizations
representing such employees.

Labor-Management Relations in the Federal Service (1975), at 63-64.
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In fashioning the recommendations which follow, we have been
mindful of the desirability of preserving the features of
Executive Order 10988 which have worked well. We do not propose
change for change's sake or in order to adopt some other model
for Federal labor-management relations. Our recommendations
deal only with deficiencies in the present order that need
correction and weaknesses in operations that need strengthening,
for overall the program is healthy and thriving. We have been
mindful, too, in proposing these adjustments, of the need to
provide an equitable balance of rights and responsibilities
among the parties directly at interest—the employees, labor
organizations, and agency management—and the need, above all,
in public service to preserve the public interest as the
paramount consideration.

As part of the particular labor-management relations program in the
Federal sector, the Order establishes and protects the rights of a labor
organization that has been duly selected by employees as their representa-
tive to act for and negotiate agreements covering those employees within
the guidelines of the(hﬁerrlnghus, among other things, section 10(e) of
the Order provides that "[w]hen a labor organization has been accorded
exclusive recognition, it is the exclusive representative of employees

in the unit and is entitled to act for and negotiate agreements covering
all employees in the unit." Further, section 11(a) requires that "an
agency and a labor organization that has been accorded exclusive recogni-
tion, through appropriate representatives, shall meet at reasonable times
and confer in good faith with respect to personnel policies and practices
and matters affecting working conditions, so far as may be appropriate
under applicable laws and regulations . . . .

To ensure that these rights are fully protected, the Order provides that
it is an unfair labor practice for management to '"refuse to accord
appropriate recognition to a labor organization qualified for such recog-

nition" or to '"refuse to consult, confer, or negotiate'" with such labor
organization.lgf

As to the comprehensive procedures for resolving disputes or differences
which might arise out of the exercise of such rights or in the course of
the labor-management relationship, a detailed framework of third-party
machinery has been established to resolve such disputes. Thus, the Order
created the Federal Labor Relations Council, a "central Council of high
executive officials . . . [to] ensure the desired balance of judgment and
expertise in the personnel management and labor relations fields" and

18/ See sections 1(a), 10 and 11(a) of the Order.

19/ See section 19(a) (5) and (6) of the Order.
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the Council was authorized "to oversee the entire Federal service laber
relations program, to make definitive interpretations and rulings on any
provision of the order, to decide major policy issues, [and] to entertain,
at its discretion, appeals from decisions on certain disputed matters
e ! Included within its responsibilities is the resolution of
negotiability disputes, i.e., issues which.develop in connection with
negotiations as to whether a proposal is contrary to law, regulation,
controlling agreement, or the Order, and, therefore, not negotiable. The
Assistant Secretary of Labor for Labor-Management Relations was designated
to provide third-party determinations in unit, representation, unfair
labor practice, and standards of conduct for labor organizations cases,
because "impartial action on these matters is necessary for the fair and
effective conduct of labor relations in the Federal service."2l/ The
services of the Federal Mediation and Conciliation Service were extended to
the Federal labor-management relations program.ggf Finally, as a unique
feature of the third-party machinery established under the Order, the
Federal Service Impasses Panel was created as an agency within the Council
for the purpose of assisting the parties in the resolution of impasses
reached in the course of negotiations and was to be "an impartial body

. « « concerned with the public interest ra?her than with the special
interests of either party to an impasse."gé. Section 17 of Executive
Order 11491 provides in the latter regard:

Sec. 17. Negotiation impasses. When voluntary arrangements,
including the services of the Federal Mediation and Conciliation
Service or other third-party mediation, fail to resolve a negotia-
tion impasse, either party may request the Federal Service Impasses
Panel to consider the matter. The Panel, in its discretion and
under the regulations it prescribes, may consider the matter and
may recommend procedures to the parties for the resolution of the
impasse or may settle the impasse by appropriate action. Arbitra-
tion or third-party fact finding with recommendations to assist in
the resolution of an impasse may be used by the parties only win
authorized or directed by the Panel.

In sum, the Order carefully details comprehensive procedures and self-
containedzgyird-party methods for the resolution of labor-management
disputes. Excluded from these procedures and methods are such self-help

20/ Labor-Management Relations in the Federal Service (1975), at 64.
21/ 1d. at 68-69.

22/ 1d. at 72-73.

23/ Ibid.

24/ Indeed, in the instant case NTEU sought and used the services of a
mediator from the Federal Mediation and Conciliation Service and when
negotiations were at impasse NTEU filed a request for assistance with the
Federal Service Impasses Panel. Further, since the agency subsequently
determined that four union proposals were not negotiable, NTEU requested
that the Panel refer those agency determinations to the Federal Labor
(Continued)
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weapons as strikes, work stoppages and picketing of an employer by a union
in a labor-management dispute which are sanctioned in the private sector
for resolving such disputes.ggl Indeed, the only substantive reference to
such weapons is the prohibition against their use under section 19(b) (4)

of the Order. Therefore, for the reasons set forth above, it is clear

that a literal interpretation and application of section 19(b) (4) of the
Order to prohibit all picketing of an agency by a labor organization in

a labor-management dispute is consistent with and implements the underlying
purposes of the Order.

In summary, we conclude for the reasons set forth in detail above that the
language of section 19(b) (4) of the Order read literally clearly proscribes
the subject picketing; that such a literal interpretation is fully
consistent with the intent of the drafters of the Order; and that such an
interpretation best effectuates the purposes of the Order. Thus, the

Order prohibits all picketing of an agency by a labor organization in a
labor-management dispute. As the Supreme Court has indicated in this
regard:

Section 1 of the Executive Order does not grant federal employees
the right, guaranteed by § 7 of the NLRA for employees in the
private sector, "to engage in other concerted activities for the
purpose of collective bargaining or other mutual aid or protection.
The right to attempt to persuade others to join the union, however,
is derived from the rights to form, join, and assist a union, as
well as from the right to engage in concerted activities. The
absence of mention of a right to engage in concerted activities

is obviously no more than a reflection of the fact that the Order
does not permit federal employee unions to engage in strikes or
picketing. The prohibition of picketing and the lack of protection
for concerted activities might be thought to indicate an intention
in the Executive Order to regulate the location or form of employee

(Continued)

Relations Council for review. Subseéuently, NTEU withdrew its requests
for such assistance after the parties resolved their impasse and reached
an agreement [Case No. 75 FSIP 20]. Thus, the union was fully aware

of and invoked the third-party procedures for resolving labor-management
disputes which were available under the Order.

25/ Other methods for communicating with the affected employees and the
union membership were, of course, utilized by the union. Thus, so far as
the record discloses the union, without complaint by the agency, held
meetings in every city in which it represented IRS Service Center employees
to inform the membership as to the status of the labor dispute, as well as
for the purpose of planning the distribution of handbills to all affected
employees, and for the preparation of petitions to Congress bearing the
signatures of such employees. The record further reveals that such
activities were subsequently carried out on several occasions immediately
preceding and following the picketing herein.
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speech to a somewhat greater extent than under the NLRA, but we
do not perceive any intention to curtail in any way the content of
union speech.gé. [Emphasis added.]

Before concluding, we think that it is important to observe that the
Executive Order's section 19(b) (4) prohibitions, including the prohibition
against picketing by a labor organization of an agency in a labor-
management dispute, are an essential part of the framework for responsible
labor-management relations which includes comprehensive procedures for the
resolution of labor-management disputes. Thus, the prohibition against
picketing is a crucial part of the balance which the drafters struck among
the interests of the public, the employees, agencies, and labor organiza-
tions in creating a special framework for conducting labor-management
relations in the Federal service. The unique Federal sector labor-
management relations program therefore has evolved as a response to the
special nature of employee-management relations in the Federal service,
and through the process of careful accommodation of these interests.

Conclusion

For the foregoing reasons, we find that section 19(b) (4) prohibits all
picketing of an agency by a labor organization in a labor-management
dispute. Thus, in the instant case we find, as did the Assistant
Secretary, that the union's conduct in picketing the agency in a labor-
management dispute violated section 19(b) (4) of the Order. Accordingly,
pursuant to section 2411.18(b) of the Council's rules and regulations,
as the Assistant Secretary's decision is consistent with the purposes of
the Order, it is hereby sustained and we vacate our earlier partial stay

of that decision.
%@W 73

Henry B. Frazier III
Executiwe Director

By the Council.

Issued: March 3, 1976

26/ 01d Dominion Branch National Association of Letter Carriers v. Austin,
418 U.S. 264, at footnote 13, p. 278 (1974). Also, the Supreme Court
stated in that case that 'the same federal policies favoring uninhibited,
robust, and wide-open debate in labor disputes are applicable here," and
concluded that "[there is] nothing in the Executive Order which indicates

that it intended to restrict in any way the robust debate which has been
protected under the NLRA." (Id. at 273-275.)
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FLRC No. 75A-100

San Antonio Air Logistics Center, San Antonio Air Materiel Area (AFLC),
Kelly Air Force Base, Texas, A/SLMR No. 540. The Assistant Secretary, upon
a complaint filed by American Federation of Government Employees, Local 1617,
found that the activity violated section 19(a)(1) and (6) of the Order. The
agency appealed to the Council, contending that the Assistant Secretary's
decision was arbitrary and capricious and presented major policy issues.

The agency also requested a stay of the Assistant Secretary's decision.

Council action (March 3, 1976). The Council held that the agency's petition
for review did not meet the requirements of section 2411.12 of the Council's
rules; that is, the decision of the Assistant Secretary did not appear in
any manner arbitrary and capricious or present major policy issues. Accord-
ingly, the Council denied review of the agency's appeal. The Council
likewise denied the agency's request for a stay.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

S March 3, 1976

Major Nolan Sklute

Headquarters, U.S. Air Force

Office of the Judge Advocate General
General Litigation Division
Washington, D.C. 20314

i
QiYAL

s

Re: San Antonio Air Logistics Center, San
Antonio Air Materiel Area (AFLC), Kelly
Air Force Base, Texas, A/SLMR No. 540,
FLRC No. 75A-100

Dear Major Sklute:

The Council has carefully considered your petition for review and request
for a stay of the Assistant Secretary's decision, and the union's opposi-
tion thereto, in the above-entitled case.

The facts of the case, as found by the Administrative Law Judge (ALJ) and
adopted by the Assistant Secretary, are as follows: San Antonio Air
Logistics Center, San Antonio Air Materiel Area, Kelly Air Force Base,
Texas (the activity) and American Federation of Government Employees,

Local 1617 (the union) were involved in negotiating their initial agree-
ment covering a unit of the activity's General Schedule (GS) employees.

The parties had discussed, among others, certain proposals regarding the
use of official time by unit employees and union stewards for the processing
and presentation of grievances. The activity proposed specific restrictions
on the amount of official time available to union representatives for such
purposes, The union, on the other hand, declined to incorporate any such
restrictions, opting instead for ''reasonable time" in accordance with the
provisions of A. F. Regulation 40-771, generally applicable to all Air
Force installations, including the activity herein concerned, No agreement
had been reached by the parties when the activity sent a letter to its
supervisors, instructing them, in relevant part, to calculate the amount

of official time used by each employee for representational purposes during
each pay period, and, when an employee had used eight hours of official
time for such activities in that pay period, to secure the approval of

the branch chief or higher authority prior to granting a request for any
additional use of official time, The union thereupon filed a complaint
alleging, in substance, that the activity, in issuing the foregoing letter,
violated section 19(a)(1l) and (6) of the Order by '"unilaterally changing

a practice and/or condition of employment'" with respect to the utilization
of official time for processing grievances.

The Assistant Secretary found that "under the circumstances herein, I

find that no impasse had been reached by the parties on a negotiable
issue in the course of their bargaining for a negotiated agreement, and
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that, therefore, the [activity's] unilateral change of a term and condi-
tion of employment was violative of section 19(a)(l) and (6) of the Order."”

In your petition for review on behalf of the agency, you contend that the
Assistant Secretary's decision is arbitrary and capricious in that the
ALJ's finding, which was adopted by the Assistant Secretary, that the
activity's alleged conduct constituted a change in personnel policies and
practices or in conditions of employment is contrary to the weight of the
evidence., Further, you contend that the decision presents two major pelicy
issues: First, with respect to +he ALJ's conclusion that when a party to
negotiations initiates a bargaining proposal which concerns a nonmandatory
bargaining topic, including a matter involving a section 12(b) retained
management right, that proposal is thereby converted into a mandatory
bargaining topic; and, second, with respect to a Supreme Court decision
involving the National Labor Relations Act which the ALJ interpreted as
holding that there must be an impasse on the entire collective bargaining
contract before management may implement a unilateral change in a term or
condition of employment which has been the subject of negotiatiom,

In the Council's view, your petition for review does not meet the require-
ments of section 2411.12 of the Council's rules. That is, the decision

of the Assistant Secretary does not appear in any manner arbitrary and
capricious or present major policy issues. With respect to your contention
that the Assistant Secretary's decision is arbitrary and capricious, it
does not appear that the Assistant Secretary acted without reasonable
justification in finding that the activity had instituted a unilateral
change in a term and condition of employment in the circumstances of this
case, As to the alleged major policy issues, the Council is of the opinion
that, in the circumstances of this case, the Assistant Secretary's finding
that ''no impasse had been reached on a negotiable issue' when the activity
instituted a '"unilateral change of a term or condition of employment' does
not warrant Council review.X

Accordingly, without adopting or indeed even passing upon either the
reasoning or the conclusions of the ALJ, review of your appeal is hereby

*/ In view of the Assistant Secretary's finding that "no impasse had been
reached on a negotiable issue," the Assistant Secretary's decision does
not present the alleged major policy issue concerning the ALJ's conclusions
with respect to whether agency management waives its prerogatives as to
matters covered by section 12(b) of the Order if it chooses to negotiate
about such nonnegotiable matters, or with respect to the impasse conditions
under which management may make a unilateral change in a term or condition
of employment, Moreover, noting particularly that the Assistant Secretary
did not cite or specifically rely on private sector law in reaching his
decision, the second alleged major policy issue likewise is not presented
herein,
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denied, since it fails to meet the requirements of review as provided in
section 2411.12 of the Council's rules of procedure. The request for a
stay of the Assistant Secretary's decision and order is likewise denied.

B huri

Executive Director

By the Council.

Sincerely,

n
W

cc: A/SIMR
Dept. of Labor

§

X

M. G. Blatch
AFGE

"
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FLRC No. 75A-109

National Science Foundation, A/SLMR No. 487, The Assistant Secretary, in
a decision on certain challenged ballots in a representation election,
found, contrary to the contentions of the agency, that the evidence did not
establish that certain employees classified as Program Managers, or their
equivalent, were management officials within the meaning of the Order.

The agency appealed to the Council, contending that the decision of the
Assistant Secretary presented major policy issues.

Council action (March 3, 1976). The Council held that the agency's petition
for review did not meet the requirements of section 2411.12 of the Council's
rules; that is, his decision did not present any major policy issues and
the agency neither alleged, nor did it appear, that his decision was arbi-

trary and capricious. Accordingly, the Council denied the agency's petition
for review. :
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

March 3, 1976

it Mr, Lewis E, Grotke, Attorney

g National Science Foundation
o 1800 G Street, NW.
i Washington, D,C. 20550

Rt
Re: National Science Foundation, A/SLMR
No. 487, FLRC No. 75A-109

Dear Mr., Grotke:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

In this case; the National Science Foundation (NSF) challenged the ballots
of certain individuals, including a group of employees classified as
"Program Managers," in a representation election conducted in separate
groups of its professional and nonprofessional employees on the ground
that they are "management officials" within the meaning of the Order.

The Assistant Secretary, in agreement with the Administrative Law Judge
(ALJ), found "that the evidence does not establish that the Program
Managers, or their equivalent, are management officials within the meaning
of the Order." The ALJ, citing and relying upon the Assistant Secretary's
definition of '"management official' in Department of the Air Force, Arnold
Engineering Center, A/SIMR No. 135 (February 28, 1972),2/ found that the
Program Managers and Directors 'are highly trained and skilled professional
employees who in performing their duties, necessarily exercise a great

deal of discretion and independent judgment"; that 'they are, in effect,

1/ That definition is as follows:

When used in connection with the Executive Order, the term ‘manage=-
ment official' means an employee having authority to make, or to
influence effectively the making of, policy necessary to the agency
or activity with respect to personnel, procedures, or programs, In
determining whether a given individual influences effectively policy
decisions in this context, consideration should be concentrated on
whether his role is that of an expert or professional rendering
resource information or recommendations with respect to the policy
in question, or whether his role extends beyond this to the point of
active participation in the ultimate determination as to what the
policy in fact will be, {Footnote omitted.]
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the individuals who solicit, evaluate and plan studies and evaluations

at the first or primary level and then, using their expertise, advise
their superiors of the course they recommend should be followed; but
that "[t]heir supervisors decide finally what course of action should be
followed." Accordingly, he concluded that such individuals are not "man=-
agement officials'" within the meaning of the Order,.

In your petition for review on behalf of NSF, you contend that the decision
of the Assistant Secretary presents two major policy issues: (1) "At what
level of policy-making do agency ~anagers become eligible for inclusion

in a bargaining unit,'" and (2) '"Should the definition of the term 'manage-
‘ment official' be dependent upon the proportion of policy-makers to the
total work force of the agency?”

In the Council's opinion, your petition for review of the Assistant Secre=-
tary's decision does not meet the requirements of section 2411.,12 of the
Council's rules. That is, his decision does not present any major policy
issues and you neither allege, nor does it appear, that his decision is
arbitrary and capricious. As to the first alleged major policy issue
regarding the level of policy making at which agency managers are eligible
for inclusion in a bargaining unit, the Council is of the opinion that,

for the reasons stated in our denial of review in Department of Health,
Education, and Welfare, Food and Drug Administration, Newark District,
Newark, New Jersey, A/SLMR No. 361, FLRC No. 74A-34 (November 22, 1974),
Report No. 60, no basis for Council review is presented in this regard.
Thus, your petition for review '"meither contends, nor does it offer evi-
dence to suggest, that the Assistant Secretary's definition of 'management
official,' which he enunciated in his decision in Arnold Engineering, and
upon which he relied in the instant case, is inconsistent either with the
purposes of the Order or with other applicable authority.'” Rather, your
appeal herein takes issue only with the manner in which the Assistant
Secretary applied that definition to the facts of this case, and therefore
does not raise a major policy issue warranting Council review, Further,

as to the second alleged major policy issue, i.e., whether the definition
of "management official" should depend upon the proportion of policy makers
to the total work force, the Assistant Secretary, "in agreement with the
Administrative Law Judge,” found that "the evidence does not establish that
the Program Managers . . . are management officials within the meaning of
the Order," (emphasis supplied) and hence there is no indication that the
Assistant Secretary, as alleged, made the definition of management official
dependent upon the proportion of policy makers to the total work force of
the agency. Instead, it appears that the Assistant Secretary relied upon
the definition of "management official" which he had previously promulgated
and upon the evidence 7e1evant to the application of that definition to

the employees herein.z- Moreover, the alleged major policy issue appears

2/ While the ALJ noted that "[f]urther, to disenfranchise [the Program
Managers, or their equivalent] would be to determine that a dispropor-
tionately large numerical portion of NSF's work force are 'management

(Continued)
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to assume that the individuals in question are 'policy-makers" as that
term is used in the definition, contrary to the findings and conclusions
of the Assistant Secretary, and therefore the issue of whether the pro-
portion of policy makers to the total work force should be a factor in
such a determination is not raised by the Assistant Secretary's decision,
Accordingly, in this respect, the decision of the Assistant Secretary

| ‘presents no major policy issue warranting review.

0y '

at Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present any major policy issues, your appeal does

3 not meet the requirements for review set forth in section 2411,12 of the
Council's rules. Accordingly, your petition for review is denied.

By the Council.

e Sinceyely,

, cc: A/SLMR
Dept. of Labor

E. T. McManus
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officials,'" there is no indication that the Assistant Secretary included

the factor of the proportion of policy makers to the total work force
g within the definition of "management official" as he applied it to the
| employees in this case,
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FLRC No. 76A-20

Departments of the Army and the Air Force, Headquarters Army and Air Force
Exchange Service, Dallas, Texas and American Federation of Government
Employees, Local 2921 (Schedler, Arbitrator). The Council granted the
agency's request for an extension of time until the close of business on
February 2, 1976, to file an appeal in the present case. However, the
agency did not file its appeal until February 13, 1976, and no further

extension of time for filing was either requested by the agency or granted
by the Council.

Council action (March 3, 1976). Because the agency's appeal was untimely

filed, and apart from other considerations, the Council denied the petition
- for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

March 3, 1976

Mr. Robert E. Edwards

Associate General Counsel

Chief, Labor Relations Law Branch

Headquarters Army and Air Force
Exchange Service

Departments of the Army and the
Air Force

Dallas, Texas 75222

Re: 'Departments of the Army and the Air Force,
Headquarters Army and Air Force Exchange
Service, Dallas, Texas and American
Federation of Government Employees, Local
Union 2921 (Schedler, Arbitrator), FLRC
No. 76A-20

Dear Mr. Edwards:

This refers to your petition for review of the arbitrator's award in

the above-entitled case. For the reasons indicated below, the Council
has determined that your petition was untimely filed under the Council's
rules of procedure and cannot be accepted for review.

By letter dated January 13, 1976, confirming oral advice, the Council
granted an extension of time for filing an appeal in the above-entitled
case until the close of business on February 2, 1976. Therefore, under
section 2411.45(a) and (c) of the Council's rules, your appeal was due
in the office of the Council on or before the close of business on
February 2, 1976. However, your appeal was not received by the Council
until February 13, 1976, and no further extension of time for filing was
either requested by you or granted by the Council.

Accordingly, as your appeal was untimely filed, and'apart from other con-
siderations, your petition for review is denied.

For the Council.

cce: J. Griffith
AFGE
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FLRC No. 75A-112

Department of the Air Force, Headquarters, 31st Combat Support Group,
Homestead Air Force Base, Homestead, Florida, A/SLMR No. 574. The Assistant
Secretary dismissed a complaint filed by Local 1167, National Federation of
Federal Employees (NFFE), which alleged that the activity had violated
section 19(a) (1), (5) and (6) of the Order by refusing to enter into nego-
tiations for a new collective bargaining agreement during the pendency of

a representation question raised by a rival labor organization before the
Assistant Secretary with respect to a portion of the unit represented by
NFFE. NFFE appealed to the Council, alleging that the Assistant Secretary's
decision presented a major policy issue.

Council action (March 9, 1976). The Council held that NFFE's petition for
review did not meet the requirements of section 2411.12 of the Council's
rules; that is, the decision of the Assistant Secretary did not raise a
major policy issue, and NFFE neither alleged, nor did it appear, that the
decision was arbitrary and capricious. Accordingly, the Council denied
NFFE's petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

March 9, 1976

Ms. Lisa Renee Strax, Legal Department
National Federation of Federal Employees
1016 16th Street, NW.

Washington, D.C. 20036

Re: Department of the Air Force, Headquarters,
31st Combat Support Group, Homestead Air
Force Base, Homestead, Florida, A/SLMR
No. 574, FLRC No. 75A-112

Dear Ms. Strax:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

In this case, Local 1167, National Federation of Federal Employees (NFFE)
and the Department of the Air Force, Headquarters, 31lst Combat Support
Group, Homestead Air Force Base, Homestead, Florida (the activity) were
parties to a collective bargaining agreement which was due to expire

April 3, 1975. On August 23, 1974, Local F-182, International Association
of Firefighters (IAFF) filed a petition seeking an election in a unit
composed of all nonsupervisory firefighters, crew chiefs and fire inspectors
employed by the activity asserting, in substance, that these classifications
were unrepresented. NFFE and the activity took the position that the
employees in question were within the existing unit and that the IAFF
petition was barred by their agreement. The Assistant Regional Director
(ARD) issued a notice of hearing on October 9, 1974, in order to resolve
certain factual issues involved. Thereafter, on January 6, 1975, NFFE

made a timely demand upon the activity to negotiate a new agreement. The
activity offered to extend the current agreement, but refused to negotiate

a new agreement until the representation question raised by the IAFF peti-
tion had been resolved. NFFE agreed to the extension, but nevertheless
filed an unfair labor practice charge and complaint against the activity
alleging that the latter had violated section 19(a) (1), (5) and (6) of

the Order by refusing to enter into negotiations for a new agreement.

The Assistant Secretary ordered that the complaint be dismissed. Consist-
ent with his previous holding in Department of the Navy, Naval Air Rework
Facility, Jacksonville, Florida, A/SLMR No. 155 (May 8, 1972), the Assist-

ant Secretary found:

« « . [Wlhen a question concerning representation clearly had been
raised with respect to a portion of the NFFE's exclusively recog-
nized unit, while the [activity] was obligated to continue to honor
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its existing agreement with the NFFE throughout its duration and
could properly extend the terms of the existing agreement while
awaiting resolution of the representation matter, it was not obli-
gated to negotiate a new agreement with the NFFE covering employees
in the exclusively recognized unit until the representation question
was resolved with respect to those employees sought by the IAFF and
alleged by the NFFE and the [activity] to be included in the unit.

In this connection, the Assistant Secretary noted that the activity did
not use the representation question "as a pretext to avoid its obligations
owed to the NFFE . . . but . . . acted in good faith . . .'" by opposing
the IAFF petition and offering to extend the current agreement. Under
these circumstances, the Assistant Secretary concluded that

« « « [The activity] did not violate Section 19(a) (1), (5) and (6)
of the Order by refusing to negotiate a new agreement with the NFFE
as there existed a valid question concerning representation with
respect to a portion of the unit represented exclusively by the NFFE.

In your appeal on behalf of NFFE, you allege that the Assistant Secretary's
decision presents one major policy issue, namely, '"[wlhen is a real ques-
tion concerning representation raised by a rival labor organization?" You
contend that the Assistant Secretary improperly deviated from established
private and public sector law in determining that a real question concerning
representation was presented herein, since the IAFF petition did not raise
a "substantial or supportable claim" conflicting with the interests asserted
by NFFE which would have permitted the activity to refuse NFFE's request

to negotiate a new collective bargaining agreement.

In the Council's opinion, your petition for review of the Assistant Secre-
tary's decision does not meet the requirements of section 2411.12 of the
Council's rules; that is, his decision does not raise a major policy issue,
and you neither allege, nor does it appear, that his decision is arbitrary
and capricious. With respect to your alleged major policy issue, noting,

as did the Assistant Secretary, that IAFF sought by its petition to repre-
sent employees alleged by NFFE and the activity to be included in the
existing unit, no major policy issue is raised warranting review by the
Assistant Secretary's conclusion that in the facts of the case there existed
a valid question concerning representation. Moreover, the Assistant Secre-
tary's decision appears to be consistent with prior decisions of the Council.
(See generally Headquarters, U.S. Army Aviation Systems Command, A/SLMR
No. 168, FLRC No. 72A-30 (July 25, 1973), Report No. 42, wherein the Council
stated that an activity which has acted in apparent good faith "should not
be forced to assume the risk'" of an unfair labor practice finding '"during
the period in which the underlying representation issue is still pending
before the Assistant Secretary.')

Since the Assistant Secretary's decision does not present a major policy
issue, and since you do not contend that the Assistant Secretary's decision
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is arbitrary and capricious, your appeal fails to meet the requirements
for review as provided in section 2411.12 of the Council's rules of pro-
cedure. Accordingly, your petition for review is hereby denied.

By the Council.

Sincerely,

cc: A/SLMR
Dept. of Labor

Capt. E. K. Brehl
USAF
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FLRC No. 75A-4

Pacific Southwest Forest and Range Experiment Station, Forest Service,
Department of Agriculture and American Federation of Government Emplovees,
Local 3217 (Meyers, Arbitrator). The arbitrator determined that the agency
had violated a provision in the parties' agreement concerning consultation
by the agency with the union and directed the agency to meet and consult
in good faith on all matters of appropriate concern to bargaining unit
employees, including the proposed reclassification and/or status of all
bargaining unit positions as that status may from time to time be deemed
by the agency to require change. The Council accepted the agency's
petition for review insofar as it related to the agency's exceptions which
alleged (1) that the arbitrator exceeded his authority by deciding an issue
not before him and then fashioning an award which provided the union with
a procedure it sought but failed to obtain at the bargaining table; and (2)
that the arbitrator exceeded his authority and violated the collective
bargaining agreement by in effect writing a change in the agreement (Report
No. 68). The Council also granted the agency's request for a stay.

Council action (March 18, 1976). The Council found that the arbitrator
did not exceed his authority by deciding an issue not before him and then
fashioning an award which provided the union with a procedure it sought but
failed to obtain at the bargaining table; nor did he exceed his authority
by writing a change in the collective bargaining agreement. Accordingly,
pursuant to section 2411.37(b) of its rules of procedure, the Council sus-
tained the arbitrator's award and vacated the stay which it have previously
granted. e e
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Pacific Southwest Forest and Range
Experiment Station, Forest Service,
Department of Agriculture

and FLRC No. 75A-4

American Federation of Government
Employees, Local 3217

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

This appeal arose from the arbitrator's determination that the agency had
violated Article 6 of the collective bargaining agreement between the
parties, and from the arbitrator's award directing the agency to meet and
consult in good faith on all matters of appropriate concern to bargaining
unit employees, including the proposed reclassification and/or status of
all bargaining unit positions as that status may from time to time be
deemed by the agency to require change.

Based upon the findings of the arbitrator and the entire record, including
the transcript and exhibits of the arbitration proceeding, the circum-
stances of the case appear as follows:

In January 1974, the union filed a grievance alleging preselection by the
agency in the filling of seven specific positions. When the grievance
was not resolved in the negotiated grievance procedure, the union invoked
arbitration. The parties notified the arbitrator of his selection by

joint letter dated April 5, 1974, in which the parties also advised the
arbitrator:

Following is our submission agreement indicating the issued involved:

Is Management at the Pacific Southwest Forest and Range Experiment
Station in violation of the Labor-Management Relations Agreement,
specifically Article 8, in the selection process used to fill
various positions at the Station, e.g.

Project Clerk, GS-4/5, Fire Management Systems

(Research Forester) Administrator, GS-13

Audio-Visual Production Specialist, GS-5

Secretary (Stenography), GS-6, Fire Laboratory, Riverside
Director, GS-16

Supply Clerk, GS-4

Supervisory Accounting Technician, GS-7

3

SNoouwnmpswnN -
.

199



Following selection of the arbitrator, the agency, pursuant to section 6
of the Order, filed with the Assistant Regional Director of the Labo: -
Management Services Administration, Department of Labor, an Applicatiin
for Decision on Grievability and Arbitrability requesting a decision s
to whether certain of the positions specified in the April 5 letter were
within the scope of the parties' collective bargaining agreement. The
Assistant Regional Director found that the positions of Director, GS-16
and (Research Forester) Administrator, GS-13, were not covered by
Article 8 of the collective bargaining agreement and therefore the union's
grievance was not arbitrable with respect to those two positionsml
Subsequently, the grievance (excluding the reference to these two
positions) went to arbitration.

The Arbitrator's Award

In the written opinion accompanying his award, the arbitrator stated that
based upon the evidence and argument, he found as follows:

ISSUE

Is management ar the Pacific Southwest Forest and Range Experiment
Station in violation of the Labor-Management Relations Agreement,
specifically Article 8,%/ in the selection process used to fill
various positions at the station? If so, what is the appropriate
remedy? [Footnote added.] :

1/ u.s. Forest Serv1cel_Pac1f1c Southwest Forest and Range Experiment
Station and American Federation of Government Employees, AFL-CIO, Local
3217, Assistant Regiopal Director's Report and Findings on Application
for Decision on Grievability and Arbitrability, Assistant Secretary
Case No. 70-4252, June 21, 1974.

2/ In his Oplplon the arbitrator quoted various 'relevant contractual
provisions" ircluding sections 1, 5, and 7 of Article 8 (Promotion and
Personnel Assignments) as follows:

Section 1. Selection for competitive promotions will be from the
best qualified candidates without discrimination for any non-merit
reason, such as race, color, religion, sex, national origin,

politics, marital status, physical handicap, personal relationship,
age, membership or non-membership in an employee organization, and

will be in accordance with the Employer's Merit Promotion Plan.

. L3 . . . [ .

Section 5. Some lateral assignments will be made to vacant positions
to make use of an employee's skills that are under-utilized . . .

Section 7. Non-selection for promotion from among a group of properly
ranked and certified candidates will not constitute a basis for a
formal complaint.
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In his "DISCUSSION" the arbitrator indicated that the "dispute involves
the manner in which certain promotional positions have been filled by

the Employer." The arbitrator then discussed each of the five positions
that had been listed in the joint letter of April 5 and found arbitrable.
In addition, he discussed the agency's course of conduct in filling
certain other positions besides those listed in the joint letter of

April 5. In doing so, he was compelled to resolve a dispute which arose
between the parties over the scope of the issue properly before him.
According to the award, the employer contended that the impropriety of
certain of these additional personnel actions was not properly before the
arbitrator because they had not been part of the original grievance. The
union argued that evidence with respect to positions not set forth in the
original grievance was introduced for the purpose of showing what it
alleged to be a clear pattern of improper conduct by the employer in fill-
ing promotional positions. The arbitrator concluded:

+ « « [Clonsideration will be given . . . to other personnel
actions alleged by the Union in the hearing to illustrate
improper conduct by the Employer. As the Arbitrator construes
the issue presented in this case, it is whether management has
engaged in a course of conduct in filling various positions
that is in violation of the Agreement, so that it is proper to
consider other actions alleged by the Union to be improper in
addition to those specifically set forth in Joint Exhibit 8.3
[Footnote added.]

In presenting its contentions concerning the personnel actions involving
certain of the positions listed in the joint letter of April 5 as well as
others considered by the arbitrator, the agency introduced arguments
pertaining to classification actions which had been taken with respect to
these positions. In considering these contentions, the arbitrator concluded
that the employer "does have the responsibility and the obligation for the
proper classification of all of its positions, consistent with the needs of
the agency and the duties and responsibilities being performed by the
employees. However, where there is an Agreement, as in this case, designa-
ting the Union as the exclusive representative of all employees in a
defined bargaining unit, then the Employer is also obligated to consult
with the Union about any change proposed in the bargaining unit 'for the
purpose of obtaining and considerin§ their views on matters of appropriate
concern to employees in the unit. "%/ 1In reaching these conclusions the

3/ Joint Exhibit 8 is identified in the transcript of the arbitration
hearing as the joint letter dated April 5, 1975, submitting the grievance
to arbitration.

4/ The language quoted by the arbitrator appears in Article 6, Section 2
of the agreement. The first five (of seven) sections of Article 6
(Consultation), which are among the 'relevant contractual provisions" in
the arbitrator's written opinion, provide as follows:

Section 1. The Employer will meet and consult in good faith with
representatives of the Local at mutually agreed upon times but at
(Continued)
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arbitrator stated that it was apparent to him that there was an "under-
lying issue" in the case as to ''what shall be the proper conduct of
labor-management relations between the parties."

In his summary, the arbitrator determined that the record did not
"support findings of outright violations of the Agreement, and related
documents, with respect to the filling of specific positions." However,

(Continued)

least bi-monthly to discuss matters with respect to personnel
policies and practices and matters affecting working conditions,

so far as may be appropriate under applicable laws and regulations,
including policies set forth in the Federal Personnel Manual,
published agency policies and regulations, a national or other
controlling agreement at a higher level in the agency, and Executive
Order 11491 as amended. The right to make reasonable rules and
regulations in accordance with Article 3, Section 1, of this agree-
ment is an acknowledged function of the Employer. However, the
Employer recognizes the need for and agrees to consult with the
Local prior to implementing new policies or modifying existing
policies involving personnel procedures or working conditions.

Section 2. Consultation is defined to mean verbal discussion or
written communication with representatives of the Local for the
purpose of obtaining and considering their views on matters of
appropriate concern to employees in the unit.

Section 3. Matters appropriate for consultation shall include such
matters as proposed changes in the Employer's promotion plan, train-
ing program, equal employment opportunity plan, and safety practices;
and the adverse impact of technological change, the adverse impact of
a reduction-in-force, and the adverse impact of classification
actions which affect employees in the unit. Consultation will relate
to personnel policy determinations, practices, and working conditioms,
not day-to-day operations.

Section 4. The obligation to meet and consult does not include
matters with respect to the mission of the agency; its budget; its
organization; the number of employees; and the number, type, and
grades of positions or employees assigned to an organizational unit,
work project or tour of duty; the technology of performing its work;
or its internal security.

Section 5. The bi-monthly meetings of the Employer and the Local may
consider other topics such as the interpretation of the agreement and
matters of mutual concern. Individual grievances will not be taken up
during the bi-monthly meetings. Agenda items will be submitted by
both parties five (5) working days in advance of each meeting. The
Employer will furnish the requested number of copies, not more than 12,
of proposed changes in personnel policies and practices in advance of
consultation with the Local. '
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the arbitrator determined that "the intent and spirit of Article 6 -

Consultation - of the Agreement has not been adhered to by the Employer,"
because:

{Tlhe relationship between the Employer and the Union has obviously
resulted in an atmosphere of mutual suspicion and distrust which,
in turn, has led to an appearance of wrongdoing on the part of the
Employer. That atmosphere can be changed only by more open
communication by the Employer of its intended personnel actions

to the Union and by supplying the Union with such documents as
position descriptions when requested by the Union.

Accordingly, the arbitrator made the following award:

1. Management at the Pacific Southwest Forest and Range Experiment
Station was not in violation of the Labor-Management Relations
Agreement, specifically Article 8, in the selection process
used to fill various positions at the station.

2. Management has violated Article 6 of the Agreement in not
meeting and consulting in good faith with respect to all
matters of appropriate concern to bargaining unit employees,
including the proposed reclassification and/or status of all
bargaining unit positions as that status may from time to time
be deemed by the Employer to require change. As a remedy, the
Employer is hereby directed to so meet and consult in good
faith on such matters. Further, the Employer is ordered to
make available to the Union cepies of all new and changed
position descriptions prior to taking action to fill such
positions, and shall afford the Union an opportunity for
consultation prior to taking action with respect to such pro-
posed changes.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with

the Council. Under section 2411.32 of the Council's rules of procedure,
the Council accepted the petition for review insofar as it relates to

the agency's exceptions which allege: (1) that the 'arbitrator exceeded
his authority by deciding an issue not before him and then fashioned an
award which provides the union with a procedure they sought but failed to
obtain at the bargaining table; and (2) that the arbitrator exceeded his
authority and violated Article 21 of the collective bargainin§ agreement
by in effect writing a change in Article 6 of the agreement.é. Neither
party filed a brief.

5/ The agency requested and the Council granted a stay of the award
pending the determination of the appeal pursuant to section 2411.47(d)
of the Council's rules of procedure which governed the granting of stays
of arbitrator's awards when the stay was acted upon.
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Opinion

Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in
vhole or in part, or remanded only on grounds that the award
violates applicable law, appropriate regulation, or the order,
or other grounds similar to those applied by the courts in
private sector labor-management relatioms.

Regarding the agency's first exception, the Council will sustain a
challenge to an arbitration award where it is shown that the arbitrator
exceeded the scope of his authority by determining an issue not included
in the subject matter submitted to arbitration. American Federation of
Government Employees, Local 12 (AFGE) and U.S. Department of Labor
(Jaffee, Arbitrator), FLRC No. 72A-3 (July 31, 1973), Report No. 42. 1In
the cited decision the Council found that the arbitrator answered a
quastion not prescnted to him when he awarded relief under the agreement
to two nongrievants, as well as to the grievant, and that he thereby
exceeded his authority. (It was noted in that decision, however, that in
2ddition to determining those iscues specifically included in the
particular question submitted, an award may extend to issues that neces-
carily arise therefrom. This latter point was reiterated in two
subsequent cases in which the Council found that issues addressed by

the arbitrator were related to and included in the issue submitted and
that therefore the arbitrator had not exceeded his authority.é.)

The initial questien with respect to the first exception, therefore, is
whether the joint latter of April 5 constituted a complete agreement between
the parties concerning tbe precise issue(s) before the arbitrator and’ hence
limited his consideration in the matter solely to determining those issues
spacifically includad in the particular question submitted (as well as
those that aris= necessarily therefrom). In FLRC No. 72A-3, supra, the
Council pointed out that the basic purpose of a submission agreement is

to specify in writing the disputed issue and to formulate it as a question
°r questions to be posed before the arbitrator. The submission agreement,
it was noted, sets forth the issue to be arbitrated in precise language,
which defines and circumscribes the authority of the arbitrator.’
Consistent with practice in the private sector, if there is not a submis-
sion agreement with a precise issue, an arbitrator in the Federal sector
has unrestricted authority to pass on any dispute presented to him so

6/ Small Business Administration and American Federation of Government
Employees, Local 2532 (Kleeb, Arbitrator), FLRC No. 73A-44 (November 6.
197¢), Report No. 60; Long Beach Naval Shipyvard and Federal Employees Metal
Trades Council (Steese, Arbitrator), FLRC No. 74A-40 (January 15, 1975),
Peport No. 62.

7/ TFIRC No. 72A-3, Report No. 42 at 6 of the Decision, n. 12 citing Prasow
& Peters, Arbitration and Collective Bargaining 18 (1970).
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long as it is within the confines of the collective bargaining agreement.
In Amalgamated Food & Allied Workers Union, Local 56 v. Great Atlantic
and Pacific Tea Co., 415 F.2d 185 (3d Cir. 1969), the Third Circuit, in

affirming the district court's order vacating an award, quoted with
approval the district court's opinion, in part, as follows:

The obvious issues then are whether the arbitrators exceeded the
scope of their authority under the contract, and whether the
decision of the arbitrators on the issue of the submission was so
unreasonable as to amount to a denial of due process.

The sole source of, and limitation upon, the arbitrators' authority
is the collective bargaining agreement and the submission. . . .
The agreement to arbitrate vests the arbitrators with powers as
broad as the agreement explicitly or implicitly provides. . . . 1In
determining whether the arbitrators exceeded their authority, the
agreement must be broadly construed with all doubts resolved in
favor of their authority. . . .

Although grievances need not be submitted to arbitration in language
comparable to that used in formal court proceedings, . . . where the
submission does not specify any precise issue the authority of the
arbitrator is unrestricted and he may pass upon any dispute presented
to the arbitrators. and arising under the agreement. . . . 415 F.2d
188, 189. [Citations omitted; emphasis added.]

In the present case, while it is clear that the joint letter of April 5,
i.e., the "submission agreement," made specific reference only to Article 8
of the collective bargaining agreement, a careful reading of the entire
record in the matter, including the transcript of the proceedings before
the arbitrator, makes it clear that there was not total agreement on a
precise issue. As previously indicated, the arbitrator noted that there
was an "underlying' issue in the matter and further allowed the union to
introduce evidence regarding the filling of positions other than those
listed in the submission agreement on the basis that it was ''part of the
Union's case of establishing a practice" on the part of the agency that was
contrary to the agreement.§. The arbitrator then fashioned an award which

8/ Transcript of the Arbitration Proceedings, August 12, 1974, at 18. See
also, Transcript, at 9, where the union, in claiming the right to introduce
evidence regarding the filling of other positions, states:

[Wle are entitled, by the .submission agreement, by the contract, to
use other examples of the process, both for the purposes of proving
the pattern of practice which is a basis underlying this problem
that brought us before you in the first place, and secondly, for
seeking a remedy for those situations. ‘

The agency's objection to this was not to the union's use of such evide?ce
for the purpose of proving a pattern of practice, but to the arbitrator s
fashioning "any remedy based upon grievances brought for the first time at

this hearing."
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was consistent with the "underlying" issue regarding the agency's practice
in filling the various positions. Therefore, the Council is of the opin-
ion that the arbitrator in this case did not exceed his authority by
deciding an issue not before him. While the parties entered into a
submission agreement, it was cast in language sufficiently imprecise that
it, along with the evidence proferred at the arbitration hearing regarding
the agency's course of conduct in filling positions, gave the arbitrator
a reasonable basis for formulating the "underlying" issue and providing
an appropriate remedy. It is noted that the parties' submission agreement
did not purport to formulate the precise issue to which the arbitrator
was limited, but instead "indicated" the issue and gave "examples" of the
positions involved.2/ Accordingly, since the submission did not specify

a precise issue, the arbitrator was within his authority in passing upon
the dispute before him in the manner indicated. The Council notes that
when the parties to a dispute reach agreement as to the issue to be pre-
sented to an arbitrator and thereafter undertake to formulate that issue
in a submission agreement, it is important that the agreement define
precisely the issues involved. Moreover, it is to be noted that even when
the parties have entered into a submission agreement, the Council, in
accordance with private sector precedent, will construe an agreement
broadly with all doubts resolved in favor of the arbitrator when a question
is presented to the Council as to whether an arbitrator exceeded his
authority in a particular manner.

As to the second part of the first exception, that is, whether the
arbitrator fashioned an award which provides the union with a procedure
they sought but failed to obtain at the bargaining table, the agency
contends that during negotiations on the existing agreement, the union's
proposal for what is currently Article 6, Section 3, included the words:

Matters which shall be subjected to consultation are . . .
classification actions or changes in duties that may adversely
affect employees in the unit . . . .

9/ See submission agreement quoted at 1, supra. Cf. Lee v. Olin Mathieson
Chemical Corporation, 271 F. Supp. 635 (W.D. Va. 1967), cited in Amalgamated
Food above, wherein one of the issues submitted to the arbitrator was

". . . does the Company's refusal to allow [terminated employee's] to return
to the bargaining unit constitute a violation of Article V, § 18?" The
arbitrator found that the company did not violate Article V, § 18, but that
it "violated other provisions of the Agreement by destrdying the employee's
seniority rights in the bargaining unit." The district court held that the
arbitrator's jurisdiction ended when he decided the question regarding
Article V, § 18 and found that he had exceeded his authority and gone
beyond the terms of the submission by finding that the company had violated
other provisions of the agreement. In the present case, however, the issue
before the arbitrator is not so precise. The parties chose to set the
reference to Article 8 off by commas, thus giving rise to an inference that

the words "specifically Article 8" were meant to be attention calling
rather than issue limiting.
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The agency states that although one of the key phrases negotiated out
of the proposal was '"or changes in duties,'" the arbitrator has ordered
the agency to ''make available to the Union copies of all new and
changed positions and . . . afford the Union an opportunity for consul-

g tation prior to taking action with respect to such proposed changes."
Thus, the agency contends that the union is being afforded an opportunity
to consult on a matter negotiated out of the agreement.

The Council is of the opinion that the agency has misinterpreted the

3 arbitrator's award. The Council reads the award as simply directing

r the agency to comply with the provisions of Article 6 of the existing

| agreement by consulting with the union prior to implementing new policies
or modifying existing policies involving personnel procedures or working
conditions. Such consultation is defined in the agreement to include

g verbal discussion or written communication with representatives of the
union for the purpose of obtaining and considering their views on matters

i of appropriate concern to employees in the unit and extends to the
adverse impact of classification actions which affect employees in the
unit. This remedy reflects the parties' agreement and does not give the

tis union additional rights than those they were entitled to prior to the
arbitration hearing.

The agency's second exception is that the arbitrator exceeded his authority
and violated Article 21 of the collective bargaining agreementg. by in
: effect writing a change in Article 6 of the agreement. This exception
is, in effect, the same as the second part of the agency's first exception,
'S that is, that the arbitrator fashioned an award which provides the union
N with a procedure they sought but failed to obtain at the bargaining
table when the words "or changes in duties' were negotiated out of the
proposal. While the Council recognizes that the arbitrator in this case
was strictly limited in his function by the provisions of Article 21
which state that he "may not make or propose changes to the agreement,'
it is our opinion that, as previously indicated, the agency is misinter-
preting the arbitrator's award and the arbitrator is not directing the
agency to do anything it is not already required to do under the current
2 terms of the agreement. We conclude, therefore, that the arbitrator did
not exceed his authority by in effect writing a change in the agreement.

i Conclusion

L For the foregoing reasons, we find that the arbitrator did not exceed
his authority by deciding an issue not before him and then fashioning an
award which provides the union with a procedure it sought but failed

2/ Article 21, Section 1, of the agreement provides in pertinent part:

The arbitrator may not make or propose changes to the
agreement.
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to obtain at the bargaining table; nor did he exceed his authority by
writing a change in the collective bargaining agreement. Accordingly,
pursuant to section 2411. 37(b) of the Council's rules Yglprocedure,
we sustain the arbitrator's award and vacate the stay.=—~

oy @Farfi

Henry B. F azier III
Executive Director

By the Council.

Issued: March 18, 1976

10/ We are administratively advised that the union, subsequent to the
arbitrator's decision, was decertified. We make no finding here as to
the activity's responsibility to implement the award in these circum-
stances. Enforcement questions, if any, are resolved under the unfair
labor practice procedures of the Assistant Secretary. (See Department
of the Army, Aberdeen Proving Ground and International Association of
Machinists and Aerospace Workers, Local Lodge 2424, FLRC No. 74A-46
(March 20, 1975), Report No. 67.)
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FLRC No. 75A-108

Department of Health, Education and Welfare, Social Security Administration,

Bureau of Field Operations, Boston Region, District and Branch Offices,

A/SLMR No. 562. The Assistant Secretary, upon a clarification of unit
petition filed by the activity, found that employees in the classification
of "Administrative Aide" were confidential employees and therefore should
be excluded from the unit represented by American Federation of Government
Employees, Local 1164, AFL-CIO. The union appealed to the Council, princi-

pally contending that the decision of the Assistant Secretary presented
major policy issues.

Council action (March 22, 1976). The Council held that the union's
petition for review did not meet the requirements of section 2411.12 of
the Council's rules; that is, the decision of the Assistant Secretary did
not appear in any manner arbitrary and capricious and did not present any

major policy issues warranting Council review. Accordingly, the Council
denied review of the union's appeal.
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UNITED STATES
FEGERAL LABOR RELATIONS COUNCIL

1900 E STREET, N\W. ¢ WASHINGTON, D.C. 20415

March 22, 1976

Mr., Daniel J, Kearney

National Vice President

American Federation of Government
Employees, AFL-CIO

512 Gallivan Boulevard, Suite 2

Dorchester, Massachusetts 02124

Re: Department cf Health, Education and
Welfare, Social Security Administration,
Bureau cf Field Operations, Boston
Region, District and Branch Offices,
A/SIMR No., 562, FL2C No. 75A-108

Dear Mr. Kearney:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision, and the opposition thereto filed by the
agency, in the above-entitled case,

In this case, the Department of Health, Education and Welfare, Social
Security Administration, Bureau of Field Operations, Bostcn Region,
District and Branch Offices (the activity) filed a clarification of unit
petition seeking to exclude employees in the classification of "Adminis~
trative Aide" (and others not material herein) from the unit of all
nonsupervisory employees in the District and Branch Offices of the activity
in New England for which American Federation of Government Employees,
Local 1164, AFL-CIO (the union) is the certified representative., The
activity contended before the Assistant Secretary that due to changes

that had taken place since the Certification of Representative was issued
on May 19, 1970, employees in this classification were now confidential
and should be excluded from the certified unit. The Assistant Secretary
found that the Administrative Aides were confidential employees and there-
fore should be excluded from the exclusively recognized unit. In so0
concluding, he noted that the Administrative Aides ''act as the principal
secretaries to the District or Branch Managers' who "are involved in the
formulation and effectuation of the [activity's] labor-management relations
policies,” and that "they perform confidential duties for the Managers with
respect to labor-management relations matters." ’

In your petition for review on behalf of the union, you contend, in effect,
that the decision of the Assistant Secretary presents a major policy issue
as to "[wlhy Management, after such a long history of good relations in
units which included Administrative Aides, now find that they are ineligible
to be in that unit." 1In this regard, you assert that Administrative Aides
have been included in the existing bargaining unit for the past 12 years,
during which time management never indicated that a conilict of interest
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existed between the Aides' duties and their inclusion in the unit; and

that the Assistant Secretary's finding that they are confidential employees
is contrary to the evidence presented at the hearing. You further contend,
in substance, that the decision of the Assistant Secretary presents a major
policy issue as to ''whether or not sanitized documents can be offered into
evidence and sustained after our objections." 1In this latter connection,
you allege that the Hearing Officer erroneously permitted management to
introduce into evidence, over the union's objections, "sanitized documents"
whose contents were so unrecognizable and lacking in specificity that they
could not be questioned by the union,

In the Council's opinion, your petition for review does not meet the
requirements of section 2411,12 of the Council's rules. That is, the
decision of the Assistant Secretary does not appear in any manner arbitrary
and capricious and does not present any major policy issues., With regard
to your contention concerning the previous inclusion of the Administrative
Aides in the unit, and evidence presented at the hearing, it does not appear
that the Assistant Secretary acted without reasonable justification or that
his decision presents a major policy issue. Thus, as the Council stated

in our denial of review in U,S. Department of Agriculture, Agricultural
Research Service, Plum Island Animal Disease Center, A/SLMR No. 428, FLRC
No, 74A-73 (May 21, 1975), Report No. 70, ''the Assistant Secretary relied
upon his previously established test for determining confidentiality of
employees as reflected in his case precedents - i,e.,, those who assist and
act in confidential capacities to persons who formulate and effectuate
management policies in the field of labor relations," and you do not contend
that such definition of "confidential employee'" is inconsistent either with
the purposes of the Order or with other applicable authority. Rather, your
appeal herein takes issue only with the manner in which the Assistant Secre-
tary applied the definition to the facts of this case, and therefore does
not raise a major policy issue warranting Council review. Further, your
related contention that the decision of the Assistant Secretary is contrary
to the evidence presented at the hearing constitutes, in effect, nothing
more than disagreement with the Assistant Secretary's factual findings and
therefore does not present a basis for Council review, Nor is a major
policy issue raised with respect to your contention that the Hearing Officer
erroneously permitted management to introduce "sanitized documents' into
evidence over the union's objections. The Assistant Secretary, pursuant

to his authority under sectiorn 6(d) of the Order to prescribe regulations
needed to administer his functions under the Order, has provided in Sec=-
tion 202,12 of his regulations:

It shall be the duty of the Hearing Officer to inquire fully into the
facts as they relate to the matters before him. With respect to cases
assigned to him between the time he is designated and the transfer of
the case to the Assistant Secretary, the Hearing Officer shall have
the authority to:

(b) Rule upon offers of proof and receive relevant evidence;

o [ ) L] L) [ [ L]
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The Hearing Officer's admission of "sanitized documents" into evidence
was based upon the application of this regulation, and your appeal fails
to establish that his application of such regulation in the instant case
presents a major policy issue warranting review, noting particularly that
the Assistant Secretary found the Hearing Officer's rulings to be "free
from prejudicial error."

Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present any major policy issues, your appeal fails
to meet the requirements for review as provided under section 2411,.12 of
the Council's rules of procedure. Accordingly, review of your appeal is
hereby denied,

By the Council.

Sincergfly, S

cc: A/SILMR
Dept, of Labor

I. Becker
SSA
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FLRC No. 75A-114

Headquarters, U.S. Army Materiel Command, U.S. Department of the Army,
Assistant Secretary Case No. 22-5900 (CA). The Assistant Secretary, upon
a 19(a)(1), (2), (4) and (6) complaint by the union (National Federation of
Federal Employees, Local 1332), found that the union did not present
sufficient evidence to establish a reasonable basis for its allegation
that an employee's position was eliminated for discriminatory reasons; and,
further, that the union's allegations with respect to denial of represen-
tation and refusal to consult regarding a reorganization were procedurally
defective in that those allegations were not included in the pre-complaint
charge. Accordingly, the Assistant Secretary denied the union's request
for review of the Assistant Regional Director's dismissal of the complaint.

The union appealed to the Council, principally alleging that the Assistant
Secretary's decision presented a major policy issue.

Council action (March 22, 1976). The Council held that the union's

petition for review did not meet the requirements of section 2411.12 of the
Council's rules of procedure; that is, the decision of the Assistant
Secretary did not present a major policy issue, and the union neither
alleged, nor did it appear, that his decision was arbitrary and capricious.
Accordingly, the Council denied review of the union's petition.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. + WASHINGTON, D.C. 20415

March 22, 1976

Ms. Lisa Renee Strax

Legal Department

National Federation of Federal Employees
1016 16th Street, NW,

Washington, D.C. 20036

Re: Headquarters, U.S., Army Materiel
Command, U,S. Department of the Army,
Assistant Secretary Case No. 22-=5900
(CA), FLRC No., 75A-I114

Dear Ms. Strax:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision, and the agency's opposition thereto, in
the above-entitled case. ‘

In this case, a charge was filed by National Federation of Federal
Employees, Local 1332 (the union), against Headquarters, U.S. Army Materiel
Command, U,S. Department of the Army (the activity), The charge alleged
that an employee had been discriminated against because he had lodged a
grievance against the activity. A complaint against the activity was sub-
sequently filed which alleged that the employee was discriminated against
because he had filed a grievance against the activity, and in addition,
alleged that the activity had denied the employee the right to be repre-
sented at the grievance hearing, had instituted a reorganization without
conferring or negotiating with the union, and in the process of such reor-
ganization, had deliberately abolished the employee's position. Such

conduct, it was alleged, constituted violations of section 19(a) (1), (2),
(4) and (6) of the Order.

The Assistant Secretary, in agreement with the Assistant Regional Director
(ARD), decided that a reasonable basis for the complaint had not been
established and that further proceedings were therefore unwarranted., In
reaching this determination, he found that the union

did not present sufficient evidence to establish a reasonable basis
for its allegation that [the employee's] position was eliminated for
discriminatory reasons., In this connection, see Section 203,6(e) of
the Assistant Secretary's Regulations which provides, in relevant
part, that, "[t]he Complainant shall bear the burden of proof at all
stages of the proceeding regarding matters alleged in the [sic] com=-
plaint, , . ." Further, it was noted that the allegations with resnect
to denial of representation and refusal to consult regarding a reor-
ganization were procedurally defective in that these allegations were
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not included in the pre-complaint charge. In this regard, see Sec-
tion 203.2(b) of the Assistant Secretary's Regulations which provides,

in relevant part, that a charging party may file a complaint "Iimited
to the matters raised in the charge,"

Accordingly, the Assistant Secretary denied the union's request for review
seeking reversal of the ARD's dismissal of the complaint, whereupon the
union filed the instant appeal,

In your petition for review on behalf of the union, you allege that the
Assistant Secretary's decision presents a major policy issue as to "[w]hether
the presence or absence of bad faith in the instant situation can be compe-
tently determined prior to a hearing in the case now before us." 1In this
connection, you assert that a cause of action was clearly stated on the

face of the complaint and that a hearing is required to resolve contested
factual issues as well as the allegation of bad faith. You further assert
that the decision to dismiss reflected an erroneous interpretation of the

m issues raised by the charge filed, since the denial of the employee's
rights to representation is separate from the activity's retaliatory acts"
against the employee for having filed the grievance,

In the Council's opinion, your petition for review does not meet the
requirements of section 2411.12 of the Council's rules; that is, the deci-

“ sion of the Assistant Secretary does not present a major policy issue, and
you do not allege, nor does it appear, that his decision was arbitrary and
capricious. '

i Section 6(d) of the Order provides: '"The Assistant Secretary shall pre-

g scribe regulations needed to administer his functions under this Order,"
" one of which is to '"decide unfair labor practice complaints . . . pursuant

to section 6(a)(4) of the Order., Section 203,8(a) of the Assistant Secre=-
tary's regulations provides:

If the Assistant Regional Director determines that . . . a reasonable
basis for the complaint has not been established, or for other appro-
priate reasons, . . . he may dismiss the complaint,

) Further, Section 203.6(e), specifically referred to and relied upon by
’ the Assistant Secretary herein, states:

rec The Complainant shall bear the burden of proof at all stages of the
" proceeding regarding matters alleged in its complaint . . . .

As the Council previously noted in Department of the Army, Indiana Army
Ammunition Plant, Charlestown, Indiana, FLRC No., 74A4-90 (May 9, 1975),

sl Report No, 69, and in a number of subsequent decisions, the foregoing

o ff regulations were promulgated by the Assistant Secretary pursuant to Fhe
@W Order and consistent with the Study Committee Report and Recommendations,
gl vhich provides that "[i]f the Assistant Secretary finds that ., ., . a

i
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reasonable basis for the complaint has not been established, . . . he may
dismiss the complaint." His decision in the instant case was based upon
the application of these regulations, and your petition presents no per-
suasive reasons to show that the Assistant Secretary was without authority
to establish the above regulations, or that he applied these regulations
in a manner inconsistent with the Order in the circumstances of this case,
With respect to the Assistant Secretary's dismissal of the allegations in
the union's complaint which were not containe? in the pre-complaint charge
required by Section 203.2 of his regulations,—/ you do not allege that the
Assistant Secretary was without authority under the Order to establish and
apply the above regulation, but rather that the ARD erroneously interpreted
the issues raised by the charge in the instant case. In our view, such
contention fails to state a basis for Council review, particularly where,
as here, you appear to concede that the issue raised in the charge "is
separate from' the issues subsequently stated in the complaint,

Because the Assistant Secretary's decision does not present a major policy
issue, and you neither allege, nor does it appear, that his decision is
arbitrary and capricious, your appeal fails to meet the requirements for

1/ 1In this regard, it should be noted that the Assistant Secretary's
rule had its inception in the Study Committee Report and Recommendationms,
August 1969, Labor-Management Relations in the Federal Service (1975),
which led to the issuance of the Order:

Alleged unfair labor practices . . . should be investigated by the
agency and labor organization involved and informal attempts to
resolve the complaints should be made by the parties., If infcrmal
attempts are unsuccessful in disposing of the complaints within a
reasonable period of time, . . . either party may request the Assist-
ant Secretary to issue a decision in the matter. . . . If he finds,
based on the allegations and the report of investigation of the
parties, that there is a reasonable basis for the complaint, and that
no satisfactory offer of settlement has been made, he may appoint a
hearing officer to hold a hearing and report findings of fact and
recommendations . o . o

Clearly, these requirements could not be met unless the allegations in
the union's unfair labor practice complaint were contained in its -pre-
complaint charge., See also United States Air Force, 380th Combat Support
Group, Plattsburgh Air Force Base, N.Y., A/SIMR No, 557, FLRC No, 75A-106
(January 13, 1976), Report No., 95.
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review set forth in section 2411.,12 of the Council's rules and regulations.g/
Accordingly, your petition for review is hereby denied.

;t By the Council.

Sinceyely,

cc: A/SIMR
Dept. of Labor

] W. J. Schrader
Army

s,

2/ In view of the foregoing disposition of this case, and in the absence

" of any contention or evidence that the employee whose position was alleg-
; edly abolished in the course of the reduction in force suffered adverse
mﬁ consequences enumerated in the Federal Personnel Manual, we do not pass

o upon the existence of a statutory appeals procedure to resolve such issue
or the applicability of section 19(d) of the Order herein,
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FLRC No. 75A-115

U.S. Marine Corps Air Station, El Toro, A/SLMR No. 560. The Assistant
Secretary, upon an amended 19(a)(1), (2) and (6) complaint by the union
(Local 1881, American Federation of Government Employees), determined
that the employee involved was a supervisor within the meaning of sec-
tion 2(c) of the Order, and found, therefore, that no basis existed for a
19(a)(1), (2) and (6) finding predicated solely upon the activity's action
in unilaterally dropping the employee from payroll union dues deduction
without prior consultation with the union. Accordingly, the Assistant
Secretary dismissed the union's complaint. The union appealed to the
Council, contending, in essence, that the decision of the Assistant
Secretary presented major policy issues and was arbitrary and capricious.

Council action (March 22, 1976). The Council held that the union's
petition for review did not meet the requirements of the Council's rules
governing review; that is, the decision of the Assistant Secretary did not
appear arbitrary and capricious or present any major policy issues. Accord-
ingly, since the union's appeal failed to meet the requirements for review
as provided under section 2411.12 of the Council's rules of procedure, the
Council denied review of the appeal.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. ¢ WASHINGTON, D.C. 20415

March 22, 1976

Mr. Raymond J. Malloy

Assistant General Counsel

American Federation of Government
s Employees, AFL-CIO

1325 Massachusetts Avenue, NW.

Washington, D.C. 20005
ﬁ: Re: U.S, Marine Corps Air Station, El Toro,
» A/SLMR No. 560, FLRC No. 75A-115

" Dear Mr. Malloy:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above~entitled case.

In this case, Local 1881, American Federation of Government Employees,
AFL-CIO (AFGE) filed a complaint, twice amended, alleging that the U.S.
Marine Corps Station, El Toro (the activity) violated section 19(a)(l),
(2) and (6) of the Order. AFGE's amended complaint alleged that the
activity had violated the Order by '"remov[ing] Mr. R. J. Griego, mainte=-
nance scheduler, . . . from payroll union dues deduction without prior
consultation with [AFGE] or any of its agents nor with . . . Griego, a
member in good standing. . . .'" According to the Findings of Fact of the
Administrative Law Judge (ALJ), as adopted by the Assistant Secretary,
Griego had been permanently promoted to ''Maintenance Scheduler," a posi-
tion which the activity viewed as superY}sory. Thereafter, in accordance
with the agreement between the parties,=/ the activity cancelled Griego's
union dues deduction,

1/ Section 4 ("Termination of Allotment") of the parties' agreement
provides, in pertinent part:

(a) An employee's voluntary allotment for payment of his Union dues
will be terminated with the start of the first pay period following
the pay period in which any of the following occur:

° . 3 . L] L) °

(2) When an employee leaves the Unit as a result of. any type of
separation, transfer, or other personnel action (except temporary
promotion or detail).,

As further found by the ALJ, the Agreement made '"no provision for 'notice'
to [AFGE] in the event that an employee's voluntary allotment is terminated"
in accordance with the above provision,
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The Assistant Secretary, adopting the ALJ's findings, conclusions, and
recommendations, determined that Griego, in his position as Maintenance
Scheduler, had the authority to hire and evaluate the performance of other
employees, and thus was a supervisor within the meaning of section 2(c)

of the Order. It was found, therefore, that since the activity's obliga-
tion to consult and confer with AFGE ran only to conditions and policies
affecting unit employees and not supervisors, no basis existed for a
19(a)(1), (2) and (6) finding predicated solely upon the activity's action
in unilaterally dropping Griego from payroll union dues deduction without
prior consultation with AFGE. Accordingly, he dismissed the complaint,

In your petition for review you contend, in essence, that the decision
of the Assistant Secretary presents major policy issues and is arbitrary
and capricious in that '"[r]espondent violated section 19(a)(6) by its
failure to notify, consult and meet and confer with complainant in regard
to the dropping of employees from dues withholding and their removal from
the bargaining unit," and, further, "[w]here there is a dispute as to the
removal of an employee from dues withholding and from the bargaining unit
the proper procedure is for the activity to file a clarification petition
for resolution of the matter by the Assistant Secretary.," 1In the latter
regard, you rely on the Council's decision in Headquarters, United States
Army Aviation Systems Command, A/SLMR No. 168, FLRC No. 72A-30 (July 25,
1973), Report No. 42, You further allege that the decision is arbitrary
end capricious since his determination that the position of Maintenance
Scheduler is supervisory is contrary to the evidence presented,

In the Council's opinion, your petition for review of the Assistant Secre-
tary's decision does not meet the requirements of the Council's rules
governing review; that is, the decision of the Assistant Secretary does
not appear arbitrary and capricious or present any major policy issues.

As to your contention regarding the unilateral dropping of employees from
dues withholding and doing so without notifying and consulting with the
“union or filing a clarification of unit petition, noting that it was first
determined that Griego was a supervisor within the meaning of section 2(c)
Oof the Order, the determination that unilaterally dropping him from payroll
dues deduction did not violate the Order does not raise a major policy issue
warranting review., Nor is a basis for review presented by your contention
that the activity was required to file a clarification of unit petition to
resolve the question of the employee's supervisory status before removing
him from payroll union dues withholding., In this regard, your reliance

r the Council's decision in AVSCOM is misplaced. As the Council indicated
in AVSCOM (at p. 6), procedures must exist which will

« o o permit an agency to file a representation petition in good
faith, to await the decision of the Assistant Secretary with respect
to that petition, and to be given a reasonable opportunity to comply
with the consequences which flow from the representation decision,
before that agency incurs the risk of an unfair labor. practice find-
ing. [Emphasis added.]
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Thus, while an agency must be permitted to protect itself against an unfair
labor practice finding by filing an appropriate representation petition,

it is not required to do so by virtue of the Council's decision in AVSCOM.
Of course, as the ALJ stated in the instant case (at footnote 4), "an
agency acts at its peril when it unilaterally determines supervisory status
[or any other representation question], since an erroneous determination
could well support a violation of . . . the Order." However, such is not
the case herein, noting that the Assistant Secretary found that the posi-
tion of Maintenance Scheduler was in fact supervisory.

As to your contention regzrding the Assistant Secretary's failure to find
that the activity violated section 19(a)(6) and (1) by removing the employee
from the bargaining unit without first notifying and consulting with AFGE
and filing a CU petition to resolve his supervisory status; and with the
Assistant Secretary's refusal to permit evidence of the activity's anti-
union motivation in support of AFGE's section 19(a)(2) allegation, these
matters were neither alleged in AFGE's complaint nor passed upon by the
Assistant Secretary in his decision and, apart fE?m other considerationms,
they therefore provide no basis for your appeal.=~ Finally, with respect
to your contention that the Assistant Secretary's decision is contrary to
the weight of the evidence and therefore arbitrary and capricious, it does
not appear in the circumstances of this case that the Assistant Secretary
acted without reasonable justification in reaching his conclusion that the
position of Maintenance Scheduler is supervisory.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present any major policy issues, your appeal fails
to meet the requirements for review as provided under section 2411.12 of

the Council's rules of procedure. Accordingly, review of your appeal is
hereby denied. i

By the Council,
Slnce ely,

B Ay’

enry B.[Frazier II
cc: A/SLMR Executive Director
‘Dept. of Labor

S. Foss
Navy

2/ Section 2411.51 of the Council's rules, Matters not previously pre=-
sented; judicial notice, provides in pertinent part:

Consistent with the scope of review set forth in this part, the
Council will not consider evidence offered by a party, or any issue,
which was not presented in the proceedings before the Assistant
Secretary, an agency head, or an arbitrator.
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FLRC No. 75A-116

Veterans Administration Hospital, Montrose, New York, Assistant Secretary
Case No. 30-6109 (RO). The Assistant Secretary, in agreement with the
Assistant Regional Director (ARD), and based on his reasoning, dismissed the
representation petition filed by National Federation of Federal Employees,
Local 1119 (NFFE), as untimely filed. The Assistant Secretary noted in that
regard that a valid negotiated agreement between the activity and Local 2440,
United Brotherhood of Carpenters and Joiners of America was in effect at the
time the subject petition was filed; that the term of such agreement was not
viewed as being of indefinite duration; and that there was an absence of any
evidence that the exclusive representative was defunct. NFFE appealed to
the Council, contending that the Assistant Secretary's decision was arbitrary
and capricious in regard to certain major policy issues.

Council action (March 25, 1976). The Council held that NFFE's petition for
review did not meet the requirements of section 2411.12 of the Council's
rules; that is, the decision of the Assistant Secretary did not appear arbi-
trary and capricious and did not present a major policy issue. Accordingly,
the Council denied review of NFFE's appeal.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

March 25, 1976

Mr. John Helm, Staff Attorney

National Federation of Federal Employees
1016 16th Street, NW.

Washington, D,C, 20036

Re: Veterans Administration Hospital,
Montrose, New York, Assistant Secre-
tary Case No., 30-6109 (RO), FLRC
No. 75A-116

Dear Mr, Helm:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.,

\
In this case, as found by the Assistant Secretary without contradiction
and based upon the record herein, Local 2440, United Brotherhood of
Carpenters and Joiners of America (Local 2440) entered into a two-year
agreement covering Wage Grade employees at the Veterans Administration
Hospital, Montrose, New York (the activity). The agreement provided that
it would be automatically renewed from year to year unless either party
gave 60 days written notice to the other of an intent either to terminate
or to seek modification of the agreement "after the first two year period,
or thereafter on any anniversary of the effective date." The agreement
was automatically renewed for a period of one year on February 3, 1975.

On or about March 19, 1975, Local 2440 filed an Amendment of Certification
petition with the Assistant Secretary (Case No. 6096 (AC)) seeking to
change its affiliation from the Carpenters to the American Federation of
Government Employees (AFGE). On March 28, the National Federation of
Federal Employees, Local 1119 (NFFE) petitioned for an election in the
activity-wide Wage Grade unit represented by Local 2440, assertedly sup-
ported by a 30 percent showing of interest among the unit employees. The
Assistant Regional Director (ARD) dismissed the petition as untimely filed
under Section 202.3(c) of the Assistant Secretary's regulations because:

e o o the investigation determined that a valid collective bargaining
agreement exists between Local 2440, United Brotherhood of Carpenters
« « o and the Veterans Administration Hospital . . . and that the
Activity continues to process grievances and withhold dues from mem-
bers'! earnings pursuant to provisions in the agreement. As the

agreement was automatically renewed for a one year period on February 3,

1975, it was fully in effect at the time [NFFE's] petition was filed.
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The Assistant Secretary, "in agreement with the [ARD], and based on his
reasoning . . .," found that further proceedings were unwarranted., The
Assistant Secretary:

.+ « o noted particularly that a valid negotiated agreement was in
effect at the time the subject petition was filed, Moreover, the
term of such agreement, which was for a two year duration, auto-
matically renewable from year to year thereafter, was not viewed as
being of an indefinite duration. Therefore, in accordance with Sec-
tion 202.3(c) of the Assistant Secretary's Regulations, the subject
petition was concluded to have been filed untimely,

Noting further "the absence of any evidence that the exclusive representa-
tive was defunct," the Assistant Secretary denied NFFE's request for review
seeking reversal of the ARD's dismissal of its petition.

In your petition for review on behalf of NFFE, you contend that the Assist-
ant Secretary's decision is "arbitrary and capricious in regard to the
following . . . Major Policy issues." You first contend that the agreement
between Local 2440 and the activity is terminable at will, since it does
not contain "a clearly fixed term or duration from which employees and labor
organizations can ascertain, without the necessity of relying on other
factors, the appropriate time for the filing of representation petitions,”
and hence cannot bar NFFE's RO petition herein under previous decisions

of the Assistant Secretary. You further assert that Local 2440 is "defunct"
because it is unwilling or*ynable to represent the employees in the exclu=-
sively recognized WG unit.—

In the Council's opinion, your petition for review does not meet the
requirements of section 2411,12 of the Council's rules; that is, the deci-
sion of the Assistant Secretary does not appear arbitrary and capricious
and does not present a major policy issue,

As to your first contention, the Assistant Secretary dismissed NFFE's
petition herein as untimely filed based upon the interpretation and

*/ 1In your appeal, you also question "[w]hether a petition for amendment
of certification is the appropriate procedure to effect a change in labor
union affiliation." However, the AC petition filed by Local 2440 to accom-
plish this objective was treated by the Assistant Secretary in a separate
proceeding (Case No. 6096 (AC)), and was neither referred to nor discussed
by him in the instant case. Moreover, the Assistant Secretary's denial
of NFFE's request for review in Case No. 6096 (AC), which involved that
issue, was never appealed to the Council. Therefore, apart from other
considerations, as such matter is not properly before the Council and
provides no basis for your appeal, the Council does not pass upon the
correctness of the Assistant Secretary's use of an AC petition to effect
changes in the affiliation of an exclusive representative.
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application of Section 202.3(c) of his regulations to the circumstances

of this case, and you neither allege that he was without authority to
promulgate such regulation or that he applied it in a manner inconsistent
with the purposes of the Order. Rather, your assertion that the agreement
between Local 2440 and the activity was terminable at will constitutes,

in effect, no more than a disagreement with the Assistant Secretary's
factual determination that such agreement was '"mot . . . of an indefinite
duration," a conclusion which you have failed to establish as inconsistent
with his previous decisions. Accordingly, no basis for Council review is
presented by such contention. Similarly, no basis for review is presented
by your allegation that Local 2440 was '"'defunct," since the Assistant
Secretary merely noted '"the absence of any evidence that the exclusive
representative was defunct,” and his decision therefore does not raise

the issue presented in your appeal.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious, and presents no major policy issues, your appeal fails to meet
the requirements for review as provided under section 2411.12 of the
Council's rules of procedure. Accordingly, review of your appeal is hereby
denied.

By the Council,

Sinterely,

cc: A/SIMR
Dept. of Labor

C. Heard, Jr.
Veterans Administration

J. D. Gleason
AFGE
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FLRC No. 75A-117

Department of the Navy, Norfolk Naval Shipyard, A/SLMR No. 547. The
Assistant Secretary, upon a clarification of unit (CU) petition filed by the
Tidewater Virginia Federal Employees Metal Trades Council, AFL-CIO (MTC),
the exclusive representative of a unit composed primarily of Wage Board (WB)
employees, requesting that certain unit employees, who had been reclassified
from a WB classification of Radiation Monitor to a General Schedule classi-
fication of Physical Science Technician, be retained in its unit, and upon a
separate CU petition filed by the activity seeking to exclude such employees
from the unit represented by MIC, ordered that the MTC unit be clarified to
include the Physical Science Technicians. In his decision, based on evidence
as to the duties and working conditions of the subject employees, the
Assistant Secretary noted the fact that, at the hearing held on both CU
petitions, the MIC joined in a stipulation of evidence in support of the
activity's proposed clarification (the parties stipulating that the employees
were technical employees and appropriately belonged in the mixed "technical-
professional" unit represented by the intervenor, International Federation
of Professional and Technical Engineers, Local No. 1); but the Assistant
Secretary stated that he was not necessarily bound by such stipulations in
determining the scope of a unit and that he viewed MIC's determination not to
withdraw its petition as an indication of its willingness to continue to
represent the employees involved. The parties filed a joint petition for
review with the Council, asserting that the decision of the Assistant Secre-
tary was arbitrary and capricious and presented a major policy issue. The
parties also requested a stay of the decision.

Council action (March 31, 1976). The Council held that the parties' joint
petition for review did not meet the requirements of section 2411.12 of the
Council's rules; that is, the decision of the Assistant Secretary did not
appear in any manner arbitrary and capricious or present a major policy

issue. Accordingly, the Council denied the petition. The Council likewise
denied the parties' request for a stay.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

) March 31, 1976

"
Wy
§: Mr. A, Di Pasquale, Director
iy Labor & Employee Relations Division
Office of Civilian Manpower Management
I Department of the Navy
the Washington, D.C. 20390
b James R. 0'Connell, Esq.
i 0'Donoghue and 0'Donoghue
T 1912 Sunderland Place, NW.
s Washington, D,C, 20036
0
X Mr. Rodney A. Bowers, President
) International Federation of Professional
e and Technical Engineers, AFL-CIO
s 1126 16th Street, NW., Suite 200
Washington, D.C., 20036
iz Re: Department of the Navy, Norfolk Naval
M Shipyard, A/SLMR No. 547, FLRC No. 75A-117

It Gentlemen:

The Council has carefully considered your joint petition for review and
request for a stay of the Assistant Secretary's decision in the above-
entitled case,

In this case, Tidewater Virginia Federal Employees Metal Trades Council,
AFL-CIO (MTC), the exclusive representative of a unit composed primarily

of Wage Board (WB) employees at the Department of the Navy, Norfolk Naval
Shipyard (the activity), filed a petition seeking to clarify the status

of approximately 32 Physical Science Technicians who had been classified

to the WB classification of Radiation Monitor but, as a result of a reclas-
sification action, became General Schedule (GS) employees. MTIC's petition
requested that such employees be retained in its unit. The activity filed
a separate CU petition seeking to exclude the Physical Science Technicians
from the unit represented by MIC., At the subsequent hearing, held on both
CU petitions, MIC joined in a stipulation of evidence in support of the
activity's proposed clarification to remove the Physical Science Technicians
from the MIC unit, the parties stipulating that the Physical Science Tech-
nicians were technical employees since their reclassification and appropri-
ately belonged in the mixed "technical-professional' unit represented by

the intervenor, International Federation of Professional and Technical
Engineers, Local No. 1 (IFPTE). However, MTC specifically declined to with-
drav its petition seeking to retain these employees.
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The Assistant Secretary, based on the record before him, found that:

o o o While it appears that the duties of the Physical Science Tech-
nicians have undergone certain changes due, to increased workload and
technological advances, the evidence indicates that they are perform-
ing essentially the same duties as they performed prior to the reclas-
sification action, . . . Nor have their numerous work contacts with
WB employees been altered or reduced.

In a footnote in his decision, the Assistant Secretary stated:

e« o« o« While noting the participation of the MTC in stipulations in
support of the Activity's proposed clarification to remove the Physi-
cal Science Technicians from the unit represented exclusively by the
MIC, in my view, I am not necessarily bound by such stipulations in
determining the scope of a unit. . . . Moreover, I view the MIC's
determination not to withdraw its petition . . . as an indication of
its willingness to continue to represent these employees,

The Assistant Secretary therefore concluded that 'the Physical Science
Technicians . . . continue to share a clear and identifiable community of
interest with the WB employees of the Activity represented by the MIC,"
and accordingly ordered that the MIC unit be clarified to include them,

In your joint petition for review, it is asserted that the decision of
the Assistant Secretary is arbitrary and capricious in that (1) he failed
to consider and discuss pertinent evidence presented to him by the parties
turough factual stipulations; (2) he disregarded the stipulations of the
parties concerning the unit placement of the Physical Science Technicians,
contrary to principles and policies established in previously published
unit clarification cases; (3) his conclusion that MTC was willing to con-
tinue as the representative of the Physical Science Technicians is unsup-
ported by the record; and (4) his adherence to the result in Department
of the Navy, Charleston Naval Shipyard, A/SLMR No. 302 (August 15, 1973),
in reaching the decision in the instant case was unreasonable under the
circumstances, In addition, you contend that the decision presents as a
major policy issue "[w]hether or not the purposes of the Order to promote
and maintain 'constructive and cooperative relationships' between labor
organizations and agency management, are effectuated when the Assistant
Secretary, in deciding unit clarification cases, disregards all-party
stipulations and the desires of the parties reflected in them, and resolves
employee placement issues which the parties believed to have been effec-
tively withdrawn from litigation by their agreement.”

In the Council's opinion, your petition for review does not meet the require-
ments of section 2411,12 of the Council's rules, That is, the decision of
the Assistant Secretary does not appear in any manner arbitrary and capri-
cious or present a major policy issue. With respect to your contentions
concerning evidence considered and relied upon, it does not appear that

”
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the Assistant Secretary acted without reasonable justification in finding
that "the existing exclusively recognized unit represented by the MIC should
be clarified to include the Physical Science Technicians in the Activity's
Radiological Monitoring Division." More specifically, you have not estab-
lished that the Assistant Secretary failed to consider any material evidence,
including the parties' factual stipulations, in reaching his conclusions
herein, noting particularly that he referred to such stipulations on sev-
eral occasions in his decision. Nor have you shown that the decision herein
is inconsistent with his previously published decisions in unit clarification
cases. Indeed, the Assistant Secretary cited an earlier decision involving
the same classification of employees at a sister facility in reaching a
consistent conclusion in the instant case,

As to the alleged major policy issue, section 6(a)(l) of the Order provides
that the Assistant Secretary shall 'decide questions as to the appropriate

~unit for the purpose of exclusive recognition and related issues submitted

for his consideration." While the use of stipulations may be a useful tool
to ascertain the views of the parties and to dispose of possible issues,

the Assistant Secretary's refusal to be bound by such a stipulation in the
exercise of his responsibility of deciding appropriate unit issues does

not, in the circumstances of the case, raise a major policy issue warranting
review. Accordingly, in the Council's view, the Assistant Secretary's
treatment of the stipulation in the instant case does not present a major
policy issue warranting review. See Illinois Air National Guard, 182nd
Tactical Air Support Group, A/SIMR No. 105, FLRC No. 71A-59 (November 17,
1972) , Report No. 30.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present a major policy issue, your appeal fails

to meet the requirements for review as provided in section 2411.12 of the
Council's rules of procedure, Accordingly, your petition for review is
hereby denied, The request for a stay of the Assistant Secretary's decision
and order is likewise denied.

By the Council,

Sincerply,

cc: A/SIMR
Dept. of Labor
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FLRC No. 75A-85

Association of Academy Instructors, Inc. and Department of Transportation,
Federal Aviation Administration, FAA Academy, Aeronautical Center, Oklahoma
City, Oklahoma. The dispute involved the negotiability under the Order of

various provisions of the union's multi-part proposal entitled ""Reemployment,
Restoration and Return Rights (3-R Program)."

Council action (April 12, 1976). The Council held that the union's

proposal would so circumscribe as to, in effect, deny the right reserved to
management by section 12(b)(2) of the Order to decide and act upon the
assignment of employees to positions within the agency. Accordingly, pur-
suant to section 2411.28 of the Council's Rules and Regulations, the Council
sustained the agency head's determination that the proposal was nonnegotiable,
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Association of Academy Instructors, Inc.

and FLRC No. 75A-85

Department of Transportation,
Federal Aviation Administration,
FAA Academy, Aeronautical Center,
Oklahoma City, Oklahoma

DECISION ON NEGOTIABILITY ISSUES

Background of Case

During negotiations between the Association of Academy Instructors (AAT)
and the FAA Academy, a dispute arose as to the negotiability under the
Order of various provisions of the union's multi-part proposal entitled

"Reemployment, Restoration and Return Rights (3-R Program)" (set forth
hereinafter).

Upon referral, the Department of Transportation determined that the
disputed proposal is nonnegotiable on grounds that it violates section

12(b) of the Order. AAI appealed the agency determination to the Council
under section 11(c)(4) of the Order.

The circumstances surrounding the negotiability dispute, as described by
the union in its appeal (the agency did not submit a statement of positiom),
are as follows. The union represents instructors at the FAA Academy.
Currently, a number of those instructors are subject to an agency rotation
system known as the "3-R Program.’ Under this program employees from
throughout the agency serve as instructors for a period of two years with
the possibility of extensions in increments of two years beyond the initial
tour. The instructors under the rotation plan sign employment agreements
advising them of the procedures and are given administrative return rights
to their "parent" organizations. The union characterizes the existing

"3-R Program" as a "Mandatory Rotation Policy'" and indicates that the .
objective of its disputed proposal is to make the program ''nonmandatory.

Opinion

The disputed proposal provides as follows:

ARTICLE

REEMPLOYMENT, RESTORATION, AND RETURN RIGHTS (3-R PROGRAM)
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Section 2. The standard tour of duty for instructors with return
rights is two (2) years. The Employer will, except for just cause,
permit the instructor at his (the instructor's) request, to serve
two (2) additional tours with return rights after his first two-year
tour.

. . . . . . .

Section 4. Instructors appointed to positions with return rights
shall sign an employment agreement (FAA Form 3330-5). These employ-
ment agreements shall be executed so they correspond with a standard
two-year tour of duty. The instructor with return rights must execute
a new agreement upon the completion of each tour. If the instructor
does not execute a new agreement, the Employer will permit the
instructor to return to his parent organization or forfeit his return
rights. The Employer may waive any remaining time covered by an
agreement.

L] . ] L] . . [

Section 6. Upon receipt of an offer for restoration, the instructor
must accept or decline the offer within thirty (30) days from the
date he receives the offer. If the instructor declines the offer, the
Employer will extend, except for just cause, the instructor's tour for
an additional two-year tour with the parent organization concurrence,
or permit the instructor to forfeit his return rights.

As already indicated, the agency determined that the proposal is nonnego-
tiable, principally because it conflicts with rights reserved to management
officials under section 12(b) of the Order. More particularly, the agency
determined that:

The proposed Article 4, Reemployment, Restoration and Return Rights
(3-R Program), would permit an instructor, at his sole discretion, to
elect to remain an instructor at the Academy or return to his parent
organization at the expiration of his tour of duty, which is for a
period of two years. To transfer, assign and retain employees within
the agency are rights reserved to management under section 12.b.,
Executive Order 11491, as amended. Therefore, the proposal is contrary
to an applicable provision of the Order and non-negotiable.

The union, however, contends principally that its proposal does not conflict
with management's reserved rights under the Order but rather, is negotiable
under section 11(a).

The bargaining obligation established by section 11(a) of the Order is
expressly limited, among other ways, by provisions of the Order itself.;J
In this regard, section 12, insofar as it relates to this dispute, provides:

1/ Section 11(a) provides, in pertinent part, that:

(Continued)
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Sec. 12. Basic provisions of agreements. Each agreement between an

agency and a labor organization is subject to the following requirements--

. . . 3

(b) management officials of the agency retain the right, in accordance
with applicable laws and regulations-- '

(2) to hire, promote, transfer, assign, and retain employees in posi-
tions within the agency. . . .

In applying section 12(b)(2). the Council consistently has emphasized that
the rights reserved to agency officials under that section of the Order are

mandatory and may not be bargained away. Specifically, the Council has
stated that:2

Section 12(b) (2) dictates that in every labor agreement management
officials retain their existing authority to take certain personnel
actions, i.e., to hire, promote, etc. The emphasis is on the reser-
vation of management authority to decide and act on these matters, and
the clear import is that no right accorded to unions under the Order
may be permitted to interfere with that authority.

Subsequently, the Council further noted that: '"The language of section
12(b) (2) manifests an intent to bar from agreements provisions which

(Continued)
Sec. 11. Negotiation of agreements. (a) An agency and a labor
organization that has been accorded exclusive recognition, through
appropriate representatives, shall meet at reasonable times and
confer in good faith with respect to personnel policies and practices
and matters affecting working conditions, so far as may be appro-
priate under applicable laws and regulations, . . . and this Order.

2/ Veterans Administration Independent Service Employees Union and
Veterans Administraticn Research Hospital, Chicago, Illinois, FLRC

No. 71A-31 (November 22, 1972), Report No. 31; accord, NFFE Local 1555 and
Tobacco Division, AMS, USDA, FLRC No. 74A-32 (February 21, 1975), Report
No. 64; Local 63, American Federation of Government Employees, AFL-CIO,
and Blaine Air Force Station, Blaine, Washington, FLRC No. 74A-33

(January 8, 1975), Report No. 61; National Council of OEO Locals, AFGE,
AFL-CIO, and Office of Economic Opportunity (Harkless, Arbitrator), FLRC
No. v3A-67 (December 6, 1974), Report No. 61; Veterans Administration
Hospital, Canandaigua, New York and Local 227, Service Employees Inter-

national Union, Buffalo, New York (Miller, Arbitrator), FLRC No. 73A-42

(July 31, 1974), Report No. 55; Lodge 2424, IAM-AW and Kirk Army Hospital
and Aberdeen Research and Development Center, Aberdeen, Md., FLRC No.

72A-~18 (September 17, 1973), Report No. &44.
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infringe upon management officials' authoL7ty to decide and act concerning
the personnel actions specified therein."3

Turning to the disputed proposal in the instant case, as previously set
forth herein, it is clear that management's authority to decide and act
under section 12(b)(2) with respect to the transfer, assignment, and reten-
tion of instructors within the FAA Academy would be severely circumscribed.
More particularly the proposal would, among other things, have the effect
of granting employees the discretion to determine their own assignments in
specified circumstances under the "3-R Program,'" unless the agency could
establish "just cause'" for requiring a different assignment. That is, the
proposal would interfere with management's authority to decide and act with
respect to reassigning an instructor to his parent organization upon
expiration of a single 2 year tour of duty and/or upon his declining an
"offer for restoration" under sections 2 and 6 of the proposal. Indeed,
under section 4 of the proposal an instructor arguably could become a
permanent employee of the Academy merely by refusing to execute a new
employment agreement.

Hence, in the Council's view, the proposal clearly would so circumscribe

as to in effect deny the right reserved to management by section 12(b)(2)
of the Order to decide and act upon the assignment of employees to positionms
within the agency.

Conclusion
For the reasons stated above, and pursuant to section 2411.28 of the Council's

Rules and Regulations, we find that the agency head's determination that
the proposal here involved is nonnegotiable was proper and must be sustained.

By Fre

Henry B. azier III
Executiv irector

By the Council.

Issued: April 12, 1976

3/ NFFE Local 1555 and Tobacco Division, AMS, USDA, FLRC No. 74A-32
(February 21, 1975), Report No. 64; accord, Lodge 2424, IAM-AW and Kirk
Army Hospital and Aberdeen Research and Development Center, Aberdeen, Md.,
FLRC No. 72A-18 (September 17, 1973), Report No. &44.

234



FLRC No. 75A-123

Department of the Air Force, Headquarters, Tactical Air Command, Langley
Air Force Base, Virginia, Assistant Secretary Case Nos. 22-6261 (CA) and
22-6263 (CA). The Assistant Secretary, in agreement with the Assistant
Regional Director (ARD), and based on his reasoning, found that the 19(a) (1)
and (6) complaints filed by Joan Greene had been properly dismissed by the
ARD. The Assistant Secretary determined that inasmuch as Ms. Greene had no
authority to act as a representative or agent of the National Association of
Government Employees (NAGE) at the time of the filing of the complaints, and
since Ms. Greene filed the pre-complaint charges on behalf of NAGE rather
than in an individual capacity, she had no standing to file the subject
unfair labor practice complaints. Ms. Greene appealed to the Council,
alleging that the decision of the Assistant Secretary was arbitrary and

) capricious and, in essence, that the decision presented major policy issues.

Council action (April 12, 1976). The Council held that the decision of the
Assistant Secretary did not appear arbitrary and capricious or present any
major policy issues warranting review. Accordingly, since the appeal failed
e to meet the requirements for review as provided under section 2411.12 of
H the Council's rules of procedure, the Council denied review.

Comed
hat
stabs
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET. NW. ¢ WASHINGTON, D.C. 20415

April 12, 1976

Ms. Joan Greene

2032 Cunningham Drive
Apartment 201

Hampton, Virginia 23666

Re: Department of the Air Force, Headquarters,
Tactical Air Command, Langley Air Force
Base, Virginia, Assistant Secretary Case
Nos, 22-6261 (CA) and 22-6263 (CA), FLRC
No. 75A=-123

Dear Ms. Greene:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

This case arose when you, in your capacity as President Pro Tem of the
National Association of Government Employees, Local R4-106 (NAGE), filed
two unfair labor practice charges on behalf of NAGE. One charge alleged
that the Department of the Air Force, Headquarters, Tactical Air Command,
Langley Air Force Base, Virginia (the activity) had violated section 19(a)(l)
of the Order by denying NAGE the right to be represented at a meeting on

a grievance after the employee involved had requested union representation;
the other alleged that the activity had violated section 19(a)(l) and (6)
of the Order by refusing to discuss with you as a NAGE representative a
grievance relating to the keeping of time and attendance. According to
the record, you were thereafter removed as President Pro Tem of NAGE, and
sometime thereafter you filed the subject unfair labor practice complaints,
as an individual, on the same matters involved in the previously filed
charges. The Assistant Secretary, in agreement with the Assistant Regional
Director (ARD) and based upon his reasoning, found that the complaints had
been properly dismissed by the ARD. The Assistant Secretary determined
that inasmuch as you had no authority to act as a representative or agent
of NAGE at the time of the filing of the complaints, and since you filed
the pre-complaint charges on behalf of NAGE rather than in an individual
capacity, you had no standing to file the unfair labor practice complaints.

In your petition for review, you allege that the decision of the Assistant
Secretary is arbitrary and capricious in that it is 'not supported by
statutory or regulatory citations.'" You further contend, in essence, that
the Assistant Secretary's decision presents major policy issues for the
following reasons: The decision concerns itself with protecting the rights
of NAGE, rather than the rights of employees, contrary to the intent of
section 1 of the Order; the Assistant Secretary's dismissal of the subject
unfair labor practice complaints resulted in '"double jeopardy" for you,
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since the dismissal was predicated on your removal by NAGE from the posi=-
tion of President Pro Tem, which was a violation of your section 1 right

to form a union; and, further, the decision was 'double jeopardy" for the
"complainant! on whose behalf the instant complaints were filed, since

your firing resulted in the "complainant" having her representative changed
for her against her will,

In the Council's opinion, your petition for review of the Assistant Secre-
tary's decision does not meet the requirements of the Council's rules gov-
erning review; that is, the decision of the Assistant Secretary does not
appear arbitrary and capricious or present any major policy issues. As

to your contention that the Assistant Secretary's decision is arbitrary

and capricious in that it is not supported by statutory or regulatory cita-
tions, it does not appear, in the circumstances of this case, that the
Assistant Secretary acted without reasonable justification in dismissing
the complaints which you filed herein. With respect to your further con-

- tention that the instant decision concerns itself with protecting the

rights of NAGE rather than the rights of employees, contrary to the intent
of section 1 of the Order, in the Council's view, noting that the Assistant
Secretary determined that you had no authority to act as a representative

or agent of NAGE at the time of the filing of the complaints, and that

the pre-complaint charges were filed on behalf of NAGE rather than in an */
individual capacity, no major policy issue is presented warranting review.—

Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present any major policy issues, your appeal fails
to meet the requirements for review as provided under section 2411.12 of
the Council's rules of procedure. Accordingly, review of your appeal is
hereby denied.

By the Council.

Sincgrely,

cc: A/SLMR
Dept. of Labor

Captain E, K, Brehl
Air Force

*/ As to your contentions that the Assistant Secretary's decision resulted
in "double jeopardy" for you and the "complainant," your arguments in sup=
port of these contentions concerning alleged violations of the Order by NAGE
and the activity regarding your dismissal as President Pro Tem and a '"con-
spiracy" to sign off on a "sweetheart contract' were not matters involved

in or considered by the Assistant Secretary in reaching his decision,
Accordingly, and apart from other considerationms, such contentions therefore
provide no basis for your appeal.
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FLRC No. 75A-124

Veterans Administration Center, Bath, New York, Assistant Secretary Case
No. 35-3551 (CA). The Assistant Secretary, in agreement with the Acting
Assistant Regional Director (ARD), and based on his reasoning, found that
a reasonable basis had not been established for the complaint of Local 491,
National Federation of Federal Employees (NFFE), which alleged that the
activity violated section 19(a)(6) of the Order by establishing a new
supervisory position in the Psychology Service without affording NFFE an
opportunity to meet and confer and/or negotiate on the establishment of
such position, a matter allegedly affecting the unit employees' working
conditions, and ruled that further proceedings on the complaint were unwar-
ranted. Accordingly, the Assistant Secretary denied NFFE's request for
reversal of the ARD's dismissal of the complaint. NFFE appealed to the
Council, contending that the decision of the Assistant Secretary was
arbitrary and capricious and presented a major policy issue.

Council action (April 12, 1976). The Council held that NFFE's petition for
review did not meet the requirements of section 2411.12 of the Council's
rules; that is, the decision of the Assistant Secretary did not appear arbi-

trary and capricious or present any major policy issues. Accordingly, the
Council denied review of NFFE's appeal.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET. NW. + WASHINGTON, D.C. 20415

April 12, 1976

Mr. Gerald C. Tobin, Staff Attorney
National Federation of Federal Employees
1016 16th Street, NW,

Washington, D,C, 20036

Re: Veterauns Administration Center, Bath,
New York, Assistant Secretary Case
No, 35-3551 (CA), FLRC No. 75A-124

Dear Mr., Tobin:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

In this case, Local 491, National Federation of Federal Employees (NFFE)
filed a complaint alleging that the Veterans Administration Center, Bath,

New York (the activity) violated section 19(a)(6) of the Order by estab-
lishing a new supervisory position in the Psychology Service without
affording NFFE an opportunity to meet and confer and/or negotiate on the
establishment of such position, a matter allegedly affecting the unit
employees' working conditions. The Assistant Secretary, in agreement

with the Acting Assistant Regional Director (ARD) and based on his reason-
ing, found that a reasonable basis for the complaint had not been established,
and that further proceedings were unwarranted, since the activity 'was

under no obligation to meet and confer concerning the establishment and
filling of a supervisory position.' The Assistant Secretary further noted
that "with regard to any dispute concerning the supervisory status of the
employee occupying such position, . . . such a matter is appropriately

raised through the filing of a petition for clarification of unit rather

than under the unfair labor practice procedures.'" Accordingly, the Assistant

Secretary denied NFFE's request for reversal of the ARD's dismissal of the
complaint,

In your petition for review on behalf of NFFE, you contend that it was
arbitrary and capricious for the Assistant Secretary to dismiss this case
in view of the fact that a prima facie case had been established. 1In this
regard, you allege that the Assistant Secretary considered only the activ-
ity's factual allegations and ignored the evidence submitted by NFFE. You
further allege that the decision of the Assistant Secretary presents a
major policy issue as to "[w]hether the [activity's] action [in] unilater-
ally changing the supervisory structure of the Psychology Service amounts
to a change in working condition[s] about which the [activity] had to con-
sult and confer or negotiate with the Local.”
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In the Council's opinion, your petition for review does not meet the
requirements of section 2411.12 of the Council's rules; that is, the deci-
sion of the Assistant Secretary does not appear arbitrary and capricious
or present any major policy issues.

With respect to your contention that the Assistant Secretary's decision
is arbitrary and capricious, it does not appear that he acted without
reasonable justification in reaching his decision herein. Section 6(d)
of the Order provides: '"The Assistant Secretary shall prescribe regula-
tions needed to administer his functions under this Order,' one of which
is to "decide unfair labor practice complaints . . ." pursuant to sec-
tion 6(a) (4) of the Order. Section 203.8(a) of the Assistant Secretary's
regulations provides:

If the Assistant Regional Director determines that . . . a reasonable
basis for the complaint has not been established, . . . he may dismiss
the complaint.

Further, Section 203.6(e) states:

The complainant shall bear the burden of proof at all stages of the
proceeding regarding matters alleged in its complaint , . . .

As the Council previously noted in Department of the Army, Indiana Army
Ammunition Plant, Charlestown, Indiana, FLRC No. 74A-90 (May 9, 1975),
Report No. 69, the foregoing regulations were promulgated by the Assistant
Secretary pursuant to the Order and consistent with the Study Committee
Report and Recommendations, which provides that '"[i]f the Assistant Secre-
tary finds that . . . a reasonable basis for the complaint has not been
established, . . . he may dismiss the complaint.'”" His decision in the
instant case was based upon the application of these regulations, and your
petition presents no persuasive reasons to show that the Assistant Secre=-
tary was without authority to establish the above regulations, or that he
applied these regulations in a manner inconsistent with the Order in the
circumstances of this case, Nor does your appeal disclose any relevant
evidence that the Assistant Secretary failed to consider in reaching his
conclusion that a reasonable basis for NFFE's complaint had not been
established.

As to the alleged major policy issue regarding whether the activity's
actions amount to a change in working conditions about which it had an
obligation to negotiate with the local, in the Council's view, noting that
the parties do not dispute the fact that the individual occupying the dis-
puted supervisory position is in fact a supervisor, the Assistant Secretary's
finding that the activity was under no obligation to meet and confer con-
cerning the establishment and filling of a sugervisory position does not
raise a major policy issue warranting review.-/

1/ 1In this regard, the Council, in its decision in Texas ANG Council of
Locals, AFGE and State of Texas National Guard, FLRC No., 74A-71 (March 3,

(Continued)
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Since the Assistant Secretary's decision does not appear 7rbitrary and
capricious and does not present any major policy issues,g your appeal
fails to meet the requirements for review as provided under section 2411.1Z2
of the Council's rules of procedure. Accordingly, review of your appeal

is hereby denied.

By the Council,

Sincerely,

cc: A/SIMR
Dept. of Labor
S. Shochet
VA

(Continued)

1976), has held as nonnegotiable a union proposal concerning promotion
procedures for filling of threshold supervisory positions, stating (at
3-4):

[Ulnder the Order, supervisors and, hence, supervisory positions are
structurally and functionally a part of management. This status
results in, as well as being underscored by, their exclusion from
any bargaining unit. [Therefore], the proposal solely relates to
procedures for the filling of non-unit positions, which positions

are concerned with management responsibilities and the performance

of management functions. It clearly does not relate to the personnel
policies and practices affecting the bargaining unit which are encom-
passed within the bargaining obligation under section 11(a). . « .«
Hence, . . . the union's proposal is outside the bargaining obligation
established by section 11(a) of the Order. . . .

2/ Furthermore, your contention that the Assistant Secretary's decision

as to the appropriate procedure for resolving a dispute concerning super-
visory status is inconsistent with the Council's previous ruling in Veterans
Administration Center, Bath, New York, Assistant Secretary Case No. 35-3253,
FLRC No. 75A-92 (November 12, 1975), Report No, 89, does not present any
basis for review. In so ruling, however, we do not interpret the Assistant
Secretary's decision herein as foreclosing the resolution of disputes
involving the inclusion or exclusion of positions from a bargaining unit
through the use of unfair labor practice procedures under all circumstances.
Rather, we decide only that his determination in this regard, based upon

the particular facts and circumstances of this case, raises no major policy
issue, '
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FLRC No. 75A-125

U.S. Department of the Army, U.S. Army Materiel Command, Headquarters,
Assistant Secretary Case No. 22-6280 (CA). The Assistant Secretary, upon
a complaint filed by National Federation of Federal Employees, Local 1332
(NFFE) (which alleged that the activity violated section 19(a) (1), (5) and
(6) of the Order by establishing an Employee Council to deal with matters
affecting the working conditions of unit employees without first negotiating
with NFFE as their exclusive representative, and through its establishment
communicating directly with unit employees thereby undermining NFFE's fol-
lowing), found, in agreement with the Assistant Regional Director (ARD),
that further proceedings on the complaint were unwarranted inasmuch as the
evidence presented established that NFFE acquiesced in the establishment of
the council. The Assistant Secretary therefore denied NFFE's request for
review seeking reversal of the ARD's dismissal of the complaint. NFFE
appealed to the Council, alleging that the Assistant Secretary's decision
presented a major policy issue.

Council action (April 12, 1976). The Council held that NFFE's petition for
review did not meet the requirements of section 2411.12 of the Council's
rules; that is, the decision of the Assistant Secretary did not present a
major policy issue, and NFFE neither alleged, nor did it appear, that his
decision was arbitrary and capricious. Accordingly, the Council denied
NFFE's petition for review. '
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. + WASHINGTON, D.C. 20415

April 12, 1976

Ms. Lisa Renee Strax

Legal Department

National Federation of Federal Employees
1016 16th Street, NW.

Washington, D.C. 20036

Re: U.S. Department of the Army, U.S.
Army Materiel Command, Head-
quarters, Assistant Secretary
Case No. 22-6280 (CA), FLRC
No. 75A-125

Dear Ms. Strax:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision, and the opposition thereto filed by the
agency, in the above-entitled case.

In this case, according to the petition for review and attachments there-
to, on February 28, 1975, the U.S. Department of the Army, U.S. Army
Materiel Command, Headquarters (the activity) contacted National Federation
of Federal Employees, Local 1332 (NFFE), and requested that it designate a
representative to sit on a parking-restaurant committee. On March 5, 1975,
the activity announced that the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>