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PART I.

TABLES OF DECISIONS AND INTERPRETATIONS

Jaiuiary I, 1978 througjb December 31, 1978





APPEALS DECISIONS BY DOCKET NUMBER 

FLRA Number Type Case Title Page

76A-64 A/S General Services Administration, 695
Regional Office, Region 4, A/SLMR No. 575

76A-88 NEC American Federation of Government 208
Employees, Local 1739 and Veterans 
Administration Hospital, Salem, Virginia

76A-128 NEG American Federation of Government 223
Employees, Local 1862 and Veterans 
Administration Hospital, Altoona,
Pennsylvania

76A-142 NEG Overseas Education Association, Inc. 230
and Department of Defense, Office of 
Dependents Schools

76A-144 ARB American Federation of Government 1002
Employees, Local 2327 and Social Security 
Administration, Philadelphia District 
(Quinn, Arbitrator)

76A-145 ARB Headquarters, XVIII Airborne Corps and 93
Fort Bragg and American Federation of 
Government Employees, Local 1770, AFL-CIO 
(Murphy, Arbitrator)

76A-147 A/S Department of State, Passport Office, 1054
Chicago Passport Agency, Chicago,
Illinois, A/SLMR No. 697, as supplemented 
by A/SLMR Nos. 929 and 1108

77A-13 ARB New York Regional Office, Bureau of 1012
District Office Operations, Social Security 
Administration, Department of Health,
Education, and Welfare and Local No. 3369,
New York-New Jersey Council of Social 
Security Administration District Office 
Locals, American Federation of Government 
Employees, AFL-CIO (Robins, Arbitrator)



FLRA Number

77A-18*

Type Case Title

NEC American Federation of Government
Employees, Local 1778 and McGuire Air 
Force Base, New Jersey

135

Page

77A-21** NEG American Federation of Government
Employees, Local 1778 and McGuire Air 
Force Base, New Jersey

135

7 7 A-28 NEG International Association of Machinists
and Aerospace Workers, Local Lodge 1859 
and Marine Corps Air Station and Naval Air 
Rework Facility, Cherry Point,
North Carolina

253

77A-29 ARB Federal Aviation Administration,
Department of Transportation and 
Professional Air Traffic Controllers 
Organization (Eigenbrod, Arbitrator)

186

77A-30 ARB Marine Corps Logistics Support Base
Pacific, Barstow, California and American 
Federation of Government Employees,
Local 1482, AFL-CIO (Lennard, Arbitrator)

450,
627

77A-31 ARB American Federation of Government
Employees, Local 1760 and Northeastern 
Program Service Center (Wolff, Arbitrator)

1063

77A -37 ARB Lyndon B. Johnson Space Center, National
Aeronautics and Space Administration and 
American Federation of Government 
Employees, AFL-CIO, Local 2284 (Britton, 
Arbitrator)

457

77A-40*** A/S Internal Revenue Service, Ogden Service
Center, al^., A/SLMR No. 806; and 
Department of the Treasury, Internal 
Revenue Service, Brookhaven Service 
Center, A/SLMR No. 859

310

* See 77A-21
** See 77A-18
*** See 77A-92 10



h'’"

77A-42 ARB Department of Housing and Urban 163
Development and American Federation of 
Government Employees, Local 3409, AFL-CIO, 
Greensboro, North Carolina (Jenkins,
Arbitrator)

FLRA Number Type Case Title Page

77A-47 ARB Aerospace Guidance and Metrology Center, 102
Newark AFS, Ohio and American Federation 
of Government Employees, Local 2221 
(DiLeone, Arbitrator)

77A-52 ARB Federal Aviation Administration and 168
Professional Air Traffic Controllers 
Organization (Sinclitico, Arbitrator)

77A-58 NEG National Treasury Employees Union and 176
Bureau of Alcohol, Tobacco and Firearms,
Department of the Treasury

77A-63 NEG American Federation of Government 464
Employees, National Council of Meat Graders 
and U.S. Department of Agriculture, Food 
Safety and Quality Service, Meat Grading 
Branch

77A-65 NEG American Federation of Government 323
Employees, Local 2814, AFL-CIO and 
Department of Transportation, Federal 
Railroad Administration

77A-69 A/S U.S. Array Mortuary, Oakland Army Base, 329
Oakland, California, A/SLMR No. 857

77A-73* NEG National Federation of Federal 132
Employees, Local 1631 and Veterans 
Administration Hospital, Amarillo, Texas

77A-75 ARB Ida Nicholson [Local 12, American 201
Federation of Government Employees,
AFL-CIO] and U.S. Department of Labor 
(Seidenberg, Arbitrator)

* See 77A-90

11



77A-76 NEC American Federation of Government 298
Employees, Local 3488 and Federal 
Deposit Insurance Corporation, New York 
Reg ion

77A-77 A/S Department of the Air Force, Grissom 406
Air Force Base, Peru, Indiana,
A/SLMR No. 852

FLRA Number Type Case Title Page

77A-86 NEC American Federation of Government 524
Eknployees, Local 1749 and Laughlin 
Air Force Base, Texas

77A-88 A/S Education Division, Department of 281
Health, Education, and Welfare,
Washington, D.C. A/SLMR No. 822

77A-89 NEG California Nurses' Association and 487
Veterans Administration Hospital,
Long Beach, California, et a l .

77A-90* NEG National Federation of Federal 132
Employees, Local 1631 and Veterans 
Administration Hospital, Amarillo, Texas

77A-91 NEG American Federation of Government 336
Employees, Local 3407 and Defense 
Mapping Agency Hydrographic Center,
Suitland, Maryland

77A-92** A/S Internal Revenue Service, Ogden Service 310
Center, ^  , A/SLMR No. 806; and 
Department of the Treasury, Internal 
Revenue Service, Brookhaven Service 
Center, A/SLMR No. 859

77A-94 NEG National Federation of Federal Employees, 828
Local 122 and Veterans Administration,
Atlanta Regional Office, Atlanta, Georgia

* See 77A-73
** See 77A-40

12



77k-91 ARB Internal Revenue Service, Jacksonville 557
District and National Treasury Employees 
Union, Florida Joint Council (Smith,
Arbitrator)

)
77A-98 ARB U.S. Army Support Detachment, Fort 119

McArthur, California and American 
Federation of Government Employees,
Local 2866, (Jones, Arbitrator)

FLRA Number Type Case Title Page

77A-99 A/S Professional Air Traffic Controllers 107
Organization, MEBA, AFL-CIO, A/SLMR 
No. 878

77A-100 ARB Federal Aviation Administration and 505
Professional Air Traffic Controllers 
Organization (Abies, Arbitrator)

77A-101 ARB Federal Aviation Administration and 698
Prefessional Air Traffic Controllers 
Organization (Sabella, Arbitrator)

77A-102 ARB American Federation of Government 340
Employees, Local No. 1945 and Anniston 
Army Depot, Anniston, Alabama (Towers,
Arbitrator)

77A-103 ARB U.S. Department of Justice, Bureau of 348
Prisons, Kennedy Youth Center, Morgantown,
West Virginia and American Federation of 
Government Employees, Council of Prison 
Locals, Local #2441 (Shadden, Arbitrator)

77A-104 ARB Social Security Administration, Bureau 123
of Hearings and Appeals and American 
Federation of Government Employees,
Local 3615 (Oldham, Arbitrator)

77A-106 NEG American Federation of Government 182
Employees, Local 2953, AFL-CIO and 
Nebraska National Guard

13



77A-107 ARB AFGE [American Federation of Government 352
Employees, AFL-CIO], Local 1923 and 
Social Security Administration 
(Rothschild, Arbitrator)

77A-108 ARB Department of the Navy and American 128
Federation of Government Employees,
AFL-CIO (Larkin, Arbitrator)

77A-109 NEG National Labor‘Relations Board Union, 391
Local 6 and National Labor Relations 
Board, Region 6 , Pittsburgh, Pennsylvania

77A-110 NEG American Federation of Government 497
Employees, Local 1485 and Department of 
the Air Force, Norton Air Force Base,
California

FLRA Number Type Case Title P a g e

77A-111 A/S Department of the Treasury, IRS, Chicago 112
District, Assistant Secretary Case 
No. 50-15400(CA)

77A-112 A/S Internal Revenue Service, Washington, D.C. 288
and National Treasury Employees Union,
A/SLMR No. 831

77A-114 NEG American Federation of Government 704
Employees, AFL-CIO, Council 127 and 
State of Ohio Air National Guard

77A-115 A/S Alabama National Guard, Montgomery, 277
Alabama, A/SLMR No. 895

77A-117 A/S Department of the Treasury, United States H 6

Secret Service, Executive Protective 
Service, Washington, D.C., Assistant 
Secretary Case No. 22-07770(RO)

77A-118 A/S Department of the Navy, Military Sealift 3 9 7

Command, Assistant Secretary Case No.

22-7556(AP)

14



77A-121 ARB Ouachita National Forest, U.S. Department 733
of Agriculture and National Federation of 
Federal Employees, Local No. 796 (Moore,
Arbitrator)

FLRA Number Type Case Title Page

77A-122 A/S Internal Revenue Service, Office of the 367
Regional Commissioner, Southeast Region,
A/SLMR No. 870

77A-123 NEC American Federation of Government 612
Employees, AFL-CIO, Local 1592 and 
Army-Air Force Exchange Service, Hill 
Air Force Base, Utah

77A-124 ARB Federal Aviation Administration, 631
Department of Transportation and 
Professional Air Trafffic Controllers 
Organization (Eigenbrod, Arbitrator)

77A-125 NEC American Federation of Government 540
Employees, AFL-CIO, Local 2054 and 
Veterans Administration Hospital,
Little Rock, Arkansas

77A-126 NEG American Federation of Government 845
Eknployees, AFL-CIO, Local 1219 and 
Veterans Administration Hospital,
Sheridan, Wyoming

77A-127 ARB Naval Air Rework Facility, Marine Corps 578
Air Station, Cherry Point, North Carolina 
and International Association of 
Machinists and Aerospace Workers, Lodge 
2297 (Cantor, Arbitrator)

77A-129 ARB Federal Aviation Administration, 639
Department of Transportation and 
Professional Air Traffic Controllers 
Organization (Eigenbrod, Arbitrator)

77A-130 NEG Overseas Education Association, Inc. 584
and Department of Defense, Office of 
Dependents Schools

15



77A-131 A/S National Archives and Records Service, 371
Washington, D.C., Assistant Secretary 
Case No. 22-7746(CA)

FLRA Number Type Case Title P a g e

77A-132 A/S Department of Treasury, Bureau of
Engraving and Printing, Washington, D.C., 
Assistant Secretary Case No, 22-7554(AP)

682

77A-133 A/S Department of Transportation, Federal 376
Aviation Administration, Midway Airway 
Facility Sector, Chicago, Illinois,
Assistant Secretary Case Nos.
50-15422(RO) and 50-15424(RO)

77A-134 ARB U.S. Army Engineer District, Kansas City, 192
Missouri and National Federation of 
Federal Employees, Local 29 (Moore,
Arbitrator)

77A-135 A/S Department of the Treasury, Internal 359
Revenue Service, Milwaukee District 
Office, Milwaukee, Wisconsin, Assistant 
Secretary Case No. 51-3911(CA)

77A-136 A/S Bureau of Field Operations, Office of 294
Program Operations, Social Security 
Administration, Department of Health,
Education, and Welfare, Chicago Region 
V-A, A/SLMR No. 876

77A-138 A/S Warner Robins Air Logistics Center, 414
Robins Air Force Base, Georgia,
A/SLMR No. 912

77A-139 A/S Pennsylvania Army and Air National Guard, 363
Philadelphia, Pennsylvania, Assistant 
Secretary Case No. 20-06031(CA)

77A-140 NEG American Federation of G o v e r n m e n t   ̂ 1071
Employees Local 3632 and Corpus Christi 

Army Depot

16



77A-141 A/S Department of Defense, U.S. Navy, Norfolk 420,
Naval Shipyard, A/SLMR No. 908 1103

77A-142 ARB Commissioner of Social Security for the 738
Headquarters Bureaus and Offices of the 
Baltimore Standard Metropolitan 
Statistical Area (SMSA) and SSA Local 
#1923 American Federation of Government 
Employees (AFL-CIO) (Groner, Arbitrator)

77A-144 NEG National Labor Relations Board Union 440
(NLRBU) and NLRBU Local 19; and National 
Labor Relations Board (NLRB) and NLRB 
Region 19

77A-145 A/S National Treasury Employees Union, 381
Chapter 8 , et a l . (Internal Revenue 
Service, Washington, D.C.), Assistant 
Secretary Case No. 22-07780(CO)

77A-146 A/S Secretary of the Navy, Department of the 1228
Navy, Pentagon, A/SLMR No. 924

77A-147 Defense Contract Administration Service Withdrawn
Region, Atlanta, Georgia, A/SLMR No. 941

77A-148 NEG American Federation of Government 1113
Employees, Local 1802 and Department of 
Health, Education, and Welfare, Social 
Security Administration, Denver District

77A-149 A/S Internal Revenue Service, Ogden Service 91
Center, A/SLMR No. 944

78A-1 A/S Department of the Air Force, 4392nd 425
Aerospace Support Group, Vandenberg 
Air Force Base, California, A/SLMR 
No. 935

78A-2 ARB American Federation of Government 510
Employees, Local No. 51 and Bureau of the 
Mint, U.S. Assay Office (Eaton, Arbitrator)

FLRA Number Type Case Title Page

17



78A-3 A/S General Services Administration, Region 4, 429
A/SLMR No. 911

FLRA Number Type Case Title Page

78A-4 NEG American Federation of Government 546
Employees, AFL-CIO, Local 15 and Internal 
Revenue Service, North-Atlantic Regional 
Appellate Office, New York

78A-5 ARB Veterans Administration Hospital, 644
Danville, Illinois and American 
Federation of Government Employees,
Local Union No. 1963 (Daugherty,
Arbitrator)

78A-6 NEG American Federation of Government 432
Employees, AFL-CIO, Local 1617 and 
Department of the Air Force, Kelly 
Air Force Base, Texas

78A-7 NEG American Federation of Government 1235
Employees, Local 2928 and General 
Services Administration, National 
Personnel Records Center

78A-8 NEG National Treasury Employees Union and 552
Bureau of Alcohol, Tobacco and Firearms,
Midwest Regional Office, Chicago,
Illinois

78A-9 \A/S Department of the Treasury, U.S. Customs 385
Service, Region I, Boston, Massachusetts,
A/SLMR No. 949

78A-10 A/S General Services Administration, 437
Automated Data and Telecommunications 
Service, Assistant Secretary Case 
No. 22-08026(CA)

78A-11 NEG National Association of Government 501
Employees, Local R8-22 and Michigan 
National Guard

18



78A-12 A/S Internal Revenue Service, Washington, D.C., 445
A/SLMR No. 853

78A-13 ARB Department of the Navy, Norfolk Naval 403
Shipyard and Tidewater Virginia Federal 
Employees Metal Trades Council, AFL-CIO 
(Oldham, Arbitrator)

FLRA Number Type Case Title Page

78A-14 ARB Naval Air Station Oceana and Local 1835, 852
American Federation of Government 
Employees, AFL-CIO (Maggiolo, Arbitrator)

78A-15 ARB Council of American Federation of 479
Government Employees and Department of 
Health, Education, and Welfare, Social 
Security Administration Field Operations 
(Marshall, Arbitrator)

78A-16 A/S Department of the Interior, Bureau of 896
Reclamation, Grand Coulee Project Office,
Grand Coulee, Washington, Assistant 
Secretary Case No. 7l-4234(GA)

78A-17 A/S Defense Logistics Agency, Defense 198
Contract Administration Services Region,
Los Angeles, A/SLMR No. 958

78A-18 A/S Pennsylvania Army and Air National Guard, 515
A/SLMR No. 969

78A-19 A/S U.S. Department of Air Force, 518
Aeronautical Systems Division, Wright- 
Patterson Air Force Base, Ohio,
Assistant Secretary Case Nos. 53-10078(GA), 
53-10090(GA), 53-10114(GA), and 
53-10115(GA)

78A-20 ARB Office of the Secretary, Headquarters, 911
Department of Health, Education, and 
Welfare and Local 41, American Federation 
of Government Employees, AFL-CIO 
(Maggiolo, Arbitrator)

19



FLRA Number Type Case Title
Page

78A-21 ARB Antillles Consolidated School System 1119
and Antilles Consolidated Education 
Association (Kanzer, Arbitrator)

78A-22 A/S Department of Transportation, Federal 650
Aviation Administration, O'Hare Airway 
Facility Sector, Chicago, Illinois,
A/SLMR No. 927

78A-23 ARB American Federation of Government 388
Employees, AFL-CIO, Local 2366 and 
U.S. Department of Justice, Immigration 
and Naturalization Service (Britton,
Arbitrator)

78A-24 A/S National Archives and Records Service, 5 7 4

A/SLMR No. 965

78A-25 ARB Professional Air Traffic Controllers 588
Organization, MEBA, AFL-CIO and Federal 
Aviation Administration, Department of 
Transportation (Walt, Arbitrator)

78A-26 NEC Federal Aviation Science and 722
Technological Association, National 
Association of Government Employees and 
Federal Aviation Administration,
Department of Transportation

78A-27 A/S Non-Appropriated Fund Activity, 5 9 3

Headquarters, 24th Infantry Division,
Fort Stewart, Georgia, Assistant 
Secretary Case No. 40-7841(RO)

78A-28 A/S Birmingham District, Internal Revenue 521
Service, Birmingham, Alabama, Assistant 
Secretary Case No. 40-8090(CA)

78A-30 ARB U.S. Customs Service, Region VII, Office 1128
of the Regional Commissioner and National 
Treasury Employees Union and NTEU 
Chapter 123 (Gentile, Arbitrator)

20



78A-31 A/S Department of the Treasury, Internal 796
Revenue Service, Milwaukee District,
Milwaukee, Wisconsin, A/SLMR No. 974

78A-32 A/S U.S. Department of Justice, Bureau of 608
Prisons, Washington, D.C., Assistant 
Secretary Case No. 22-08489(GA)

78A-33 NEC Association of Civilian Technicians and 670
Michigan National Guard

78A-34 NEG American Federation of Government 745
Employees, AFL-CIO, Local 2154 and 
Department of the Army, Headquarters 
Fort Sam Houston, Camp Stanley Storage 
Facility, Texas

FLRA Number Type Case Title Page

78A-35 ARB Department of the Air Force, Griffiss Air 802
Force Base, New York and Local 2612,
American Federation of Government 
Employees (Jensen, Arbitrator)

78A-36 A/S Department of the Treasury, Internal 691
Revenue Service and IRS Chicago District,
Chicago, Illinois, A/SLMR No. 987

78A-37 NEG National Association of Government 655
Employees and Adjutants General of 
North Carolina and Tennessee

78A-38 A/S General Services Administration, Region 5, 662
Public Buildings Service, Chicago,
Illinois, Assistant Secretary Case No.
50-15477(R0)

78A-39 A/S General Services Administration, Region 3, 821
Washington, D.C., A/SLMR No. 996

78A-40 A/S Internal Revenue Service, Chicago District 808
Office, A/SLMR No. 1004

21



78A-41 A/S U.S. Army, Europe and Seventh Army and 751
Army and Air Force Exchange Service,
Europe, A/SLMR No. 1006

FLRA Number Type Case Title P a g e

126078A-43 ARB General Services Administration, Region 3
and American Federation of Government 
Employees, Local 2151, AFL-CIO (Abies,
Arbitrator)

78A-44 NEG Local 2578, American Federation of 756
Government Employees, AFL-CIO and 
National Archives and Records Service,
General Services Administration

78A-45 ARB Department of the Army, Fort Richardson, 710
Alaska and American Federation of 
Government Employees, Local 1712 
(Jackson, Arbitrator)

78A-46 ARB Veterans Administration Hospital, 1136
Houston, Texas and American Federation 
of Government Employees, Local No. 1633 
(Marlatt, Arbitrator)

78A-47 A/S Department of the Navy, Office of 1265
Civilian Personnel and National 
Federation of Federal Employees,
A/SLMR No. 1012

78A-48 A/S General Services Administration, Public 762
Buildings Service, Louisville, Kentucky, 
and Region IV, GSA, Assistant Secretary 
Case No. 41-5685(CA)

78A-49 NEG American Federation of Government 858
Employees, Council of Prison Locals and 
Department of Justice, Bureau of Prisons

78A-51 A/S Equal Employment Opportunity Commission, S66
Washington, D.C., Assistant Secretary 
Case No. 22-07926(RO)

22



FLRA Ntimber Type 

78A-52 A/S

Case Title

Department of the Navy, Portsmouth Naval 
Shipyard, A/SLMR No. 1033

484

Page

78A-53 A/S Department of the Navy, Navy Commissary
Store Region, Norfolk, Virginia,
A/SLMR No. 1030

604

78A-55 A/S Social Security Administration, Bureau
of Hearings and Appeals, A/SLMR No. 1028

597

78A-56 NEC American Federation of Government
Employees, Local 1963 and Veterans 
Administration Hospital, Danville, 
Illinois

766

78A-57 National Treasury Employees Union, 
Chapter 19 and Department of the 
Treasury, Internal Revenue Service, 
Salt Lake City District

Withdravm

78A-58 A/S Internal Revenue Service, Atlanta
District Office, Atlanta, Georgia, 
A/SLMR No. 1014

812

78A-59 A/S Veterans Administration, North Chicago
Veterans Hospital, North Chicago, 
Illinois, A/SLMR No. 1024

570

78A-60 A/S Social Security Administration,
Schenectady District Office, Schenectady, 
New York, Assistant Secretary Case 
No. 35-4602(CA)

775

78A-61 A/S Social Security Administration, Bureau
of Hearings and Appeals, A/SLMR No. 1040

779

78A-62 NEG American Federation of Government
Employees, National Council of Social 
Security Payment Center Locals and Social 
Security Administration, Bureau of 
Retirement and Survivors Insurance

1031

23



78A-63 A/S DREW, Social Security Administration, 622
Bureau of Retirement and Survivors 
Insurance, Assistant Secretary Case 
No. 22-07882(GA)

78A-64 NEC National Association of Government 715
Employees, Local R7-60 and Illinois 
National Guard

FLRA Number Type Case Title P a g e

78A-65 NEG Service Employees' International Union, 1142
Local 556, AFL-CIO and Submarine Force,
U.S. Pacific Fleet and Naval Submarine 
Base, Pearl Harbor, Hawaii

78A-66 A/S Department of the Treasury, Bureau of 783
Alcohol, Tobacco and Firearms, A/SLMR 
No. 1045

78A-67 A/S Department of the Treasury, Bureau of 816
Alcohol, Tobacco and Firearms, A/SLMR 
No. 1049

78A-68 ARB Internal Revenue Service, Brookhaven 1036
Service Center and National Treasury 
Einployees Union (Morris, Arbitrator)

7^A-69 A/S Federal Aviation Administration, Oakland 787
Airway Facilities Sector, Oakland,
California, A/SLMR No. 1010

78A-70 A/S Department of Health, Education, and 863
Welfare, Social Security Administration,
Bureau of Retirement and Survivor's 
Insurance, A/SLMR No. 1022

78A-71 A/S U.S. Department of the Treasury, Internal 9 0 0

Revenue Service, New Orleans District,
New Orleans, Louisiana, A/SLMR No. 1034

78A-72 A/S Social Security Administration, Bureau of
Hearings and Appeals, Washington, D.C., 
Assistant Secretary Case No. 22-08470(C )

868

24



78A-73 ARB Headquarters, Fort Sam Houston, Texas 893
and Local 2154, American Federation of 
Government Employees (AFGE), AFL-CIO 
(Britton, Arbitrator)

78A-74 ABIB U.S. Marine Corps Logistics Support 1149
Base, Atlantic, Albany, Georgia and 
American Federation of Government 
Employees, Local 2317, AFL-CIO (Griffin,
Arbitrator)

78A-75 ARB Department of the Army [U.S. Army Missile 601
Materiel Readiness Command, Redstone 
Arsenal, Alabama] and American Federation 
of Government Employees, AFL-CIO, Local 
1858 (Knight, Arbitrator)

78A-76 NEG National Treasury Employees Union, 1281
Chapter 6 and Internal Revenue Service,
New Orleans District Office

78A-77 National Treasury Employees Union, Withdrawn
Chapter 72 and Internal Revenue Service,
Austin Service Center

78A-78 ARB Internal Revenue Service, Atlanta 1043
Service Center and National Treasury 
Employees Union, Chapter 70 (Forsythe,
Arbitrator)

78A-79 NEG International Association of 1156
Siderographers, AFL-CIO, Washington 
Association and Department of the 
Treasury, Bureau of Engraving and Printing

78A-80 A/S National Archives and Records Service, 872
Assistant Secretary Case No. 22-07748(CA)

78A-81 A/S Department of Defense, Department of the 877
Army, U.S. Army Armament Materiel 
Readiness Command, Rock Island, Illinois,
Assistant Secretary Case No. 50-15485(GA)

FLRA Nximber Type Case Title Page

25



78A-82 NEG International Brotherhood of Electrical 1162
Workers, Local 1245, AFL-CIO and 
Department of the Interior, Bureau of 
Reclamation, Mid-Pacific Region

78A-83 NEG American Federation of Government 1164
Employees, Local 12 and Department 
of Labor, Labor-Management Services 
Administration

78A-84 A/S Department of the Army, United States 916
Army Health Services Command, Kenner 
Army Hospital, DGSC Health Clinic,
Richmond, Virginia, A/SLMR No. 1058

78A-85 A/S Department of Transportation, 882
Transportation Systems Center, Cambridge, 
Massachusetts, A/SLMR No. 1031

78A-86 A/S Department of Transportation, Federal 937
Aviation Administration, A/SLMR No. 1073

78A-87 ARB Marine Corps Air Station, Cherry Point, 1168
North Carolina and International 
Association of Machinists and Aerospace 
Workers, AFL-CIO, Local Lodge No. 2296 
(Carson, Arbitrator)

78A-88 NEG National Treasury Employees Union, 986
Chapter 101 and U.S. Customs Service,
Office of Regulations and Rulings

78A-89 A/S Lake Central Region, Bureau of Outdoor 932
Recreation, Department of the Interior,
Federal Building, Ann Arbor, Michigan,
A/SLMR No. 1032

78A-90 A/S Department of the Treasury, Bureau of 920
Alcohol, Tobacco and Firearms, Midwest 
Region, Chicago, Illinois, A/SLMR No.

1070

FLRA Number Type Case Title P a g e

26



78A-91 A/S Army and Air Force Exchange Service, 941
Sheppard Air Force Base, Texas, A/SLMR 
No. 1063

78A-92 NEC National Association of Government 1270
Employees, Local R5-66 and Department 
of the Navy, Navy Exchange, Millington,
Tennessee

FLRA Number Type Case Title Page

78A-93 ARB Williams Air Force Base and American 944
Federation of Government Employees 
(AFL-CIO), Local 1776 (Daughton,
Arbitrator)

78A-94 A/S General Services Administration, 8 8 6

National Personnel Records Center,
St. Louis, Missouri, Assistant 
Secretary Case No. 62-5872(CA)

78A-95 ARB Department of Commerce, Patent and 950
Trademark Office and POPA (Daly,
Arbitrator)

78A-96 NEG National Federation of Federal 1281
Employees, Local 1514 and Department 
of the Interior, Bureau of Indian 
Affairs, Phoenix Indian High School,
Phoenix, Arizona

78A-97 A/S Social Security Administration, 991
Bureau of Hearings and Appeals,
Washington, D.C., Assistant Secretary 
Case NO. 22-08671(CA)

78A-98 A/S General Services Administration, 955
National Archives and Records Service,
A/SLMR No.1075

78A-99 A/S Department of the Navy, Navy Accounting 924
and Finance Center, Washington, D.C.,
Assistant Secretary Case No. 22-08545(CA)
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78A-100 NEG National Treasury Employees Union, 1273
Chapter 49 and Internal Revenue 
Service, Indianapolis District

78A-101 ARB Department of the Army, St. Louis 1174
District, Corps of Engineers and 
International Union of Operating 
Engineers, Local 149B (Local 2)
(Bernstein, Arbitrator)

78A-102 A/S Bureau of Hearings and Appeals, Social 904
Security Administration, Washington, D.C.,
Assistant Secretary Case No. 22-08587(CA)

78A-103 A/S Birmingham District, Internal Revenue 792
Service, Birmingham, Alabama, Assistant 
Secretary Case No. 40-8090(CA)

78A-105 NEG Department of Justice, U.S. Marshals 995
Service, Washington, D.C., and 
International Council of USMS Locals,
AFGE, 78 FSIP 43

78A-106 A/S Department of the Air Force, 35th Combat 908
Support Group, George Air Force Base,
California, Assistant Secretary Case No.
72-7397(CA)

78A-107 American Federation of Government Withdrawn
Employees, AFL-CIO, Local 2456 and 
General Services Administration, Region 3

78A-108 ARB Veterans Administration, Veterans 1179
Administration Data Processing Center 
and American Federation of Government 
Bnployees, Local 1969 (Bognanno,
Arbitrator)

FLRA Number Type Case Title P a g e

78A-109 A/S Division of Military and Naval Affairs,
State of New York, New York State 
National Guard, Assistant Secretary Case 

No. 30-7896(GA)

961
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1185

Page

964

1190

^®^~111 A/S Internal Revenue Service and
Brookhaven Service Center, A/SLMR 
No. 1092

78A-112 A/S Department of the Navy^ Naval Ordnance
Station, Louisville, Kentucky, Assistant 
Secretary Case No. 41-5681(CA)

78A-113 ARB Oklahoma City Air Logistics Center,
Tinker Air Force Base, Oklahoma and 
Local 916, American Federation of 
Government Employees AFL-CIO (Gray,
Arbitrator)

ARB U.S. ARRCOM and National Federation of 1197
Federal Employees, Local 1437 (Malkin,
Arbitrator)

78A-115 A/S Social Security Administration, 7 1 9

Northeastern Program Service Center,
Flushing, New York, Assistant Secretary 
Case No. 30-07822(CA)

78A-116 V/C Local 12, AFGE and U.S. Department of 1201
Labor (Decision of the Vice Chairman 
of the U.S. Civil Service Commission),
V/C CSC Case No. 79

78A-117 A/S Equal Employment Opportunity Commission, 1206
A/SLMR No. 1096

78A-—M.8 ARB Federal Aviation Administration, Eastern 968
Region and National Association of 
Government Employees, Local R2-73 
(Foster, Arbitrator)

78A-L19 NEG American Federation of Government 1281
Employees, AFL-CIO, Local 2116 and 
U.S. Merchant Marine Academy, Kings 
Point, New York

FLRA Number Type Case Title
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78A-121 ARB National Union of Compliance Officers 1212
(Independent) and Labor-Management 
Services Administration, U.S. Department 
of Labor (Gamser, Arbitrator)

78A-124 A/S Social Security Administration, Bureau 1216
of Hearings and Appeals, Arlington,
Virginia, Assistant Secretary Case No.

22-07902(CA)

78A-125 A/S U.S. Army Troop Support and Aviation 974
Materiel Readiness Command (TSARCOM),
St. Louis, Missouri, Assistant Secretary 
Case No. 62-5837(CA)

78A-126 A/S Department of the Navy, Naval Air Rework 977
Facility, Naval Air Station, North Island,
San Diego, California, Assistant Secretary 
Case No. 72-7390(CA)

78A-127 A/S Social Security Administration, Bureau 928
of Hearings and Appeals, Washington, D.C.,
Assistant Secretary Case No. 22-08856(CA)

78A-129 ARB The Council of AFGE Locals in the Board 981
and United States ‘Railroad Retirement 
Board (Sembower, Arbitrator)

78A-130 American Federation of Government Withdrawn
Employees, AFL-CIO, Local 3647 and 
Department of Justice, Drug Enforcement 
Administration, Chicago Regional Office

78A-131 A/S Pearl Harbor Naval Shipyard, Assistant 1220
Secretary Case No. 73-1031(CA)

78A-132 A/S Marshall Space Flight Center, Marshall 1049
Space Flight Center, Alabama, A/SLMR 
No. 1060

FLRA Number Type Case Title P a g e
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78A-133 NEG National Treasury Employees Union and 1281
NTEU Chapter 098 and Internal Revenue 
Service and IRS, Memphis Service Center

78A-135 A/S Department of the Treasury, Internal 1224
Revenue Service, Southwest Region,
Dallas, Texas, A/SLMR No. 1106

78A-142 Georgia Association of Civilian Withdrawn
Technicians (ACT) and Adjutant General,
State of Georgia

78A-144 NEG National Treasury Employees Union 1281
Chapters 137 and 146 and U.S. Customs 
Service, Region IV

78A-146 NEG American Federation of Government 890
Employees, Local 331, AFL-CIO and 
Veterans Administration Hospital,
Perry Point, Maryland

78A-159 NEG National Federation of Federal 1281
Employees, Local 15 and U.S. Army 
Armaments Materiel Readiness Command,
Rock Island, Illinois

78A-163 NEG American Federation of Government 1281
Employees, AFL-CIO, Local 3407 and 
Defense Mapping Agency Hydrographic 
Center

78A-164 NEG National Treasury Employees Union, 1281
Chapters 103 and 111 and U.S. Customs 
Service, Region VII

78A-168 NEG National Treasury Employees Union and 1282
NTEU Buffalo District Joint Council and 
Internal Revenue Service, Buffalo 
District

FLRA Number Type Case Title Page
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78A-169 NEC National Treasury Employees Union and 1282
NTEU Chapter 49 and Internal Revenue 
Service, Manhattan District

78A-170 NEC National Treasury Employees Union and 1282
NTEU Chapter 54 and Internal Revenue 
Service, Providence District

78A-171 NEC National Treasury Employees Union and 1282
NTEU Chapter 61 and Internal Revenue 
Service, Albany District

78A-178 NEG American Federation of Government 1282
Employees, AFL-CIO, National Council 
of Social Security Pa3mient Locals and 
Department of Health, Education, and 
Welfare, Social Security Administration,
Bureau of Retirement and Survivors 
Insurance

78A-179 NEG American Federation of Government 1282
Employees, AFL-CIO, International 
Council of USMS Locals and Department 
of Justice, U.S. Marshals Service

78A-180 NEG American Federation of Government 1282
Employees, AFL-CIO, Local 1581 and 
Department of Health, Education, and 
Welfare, Social Security Administration,
Downtown District Office, Portland,
Oregon

78A-182 NEG National Treasury Employees Union and 1282
Internal Revenue Service

78A-186 NEG National Treasury Employees Union and 1283
Internal Revenue Service

FLRA Number Type Case Title P a g e
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APPEALS DECISIONS BY AGENCIES

Agency FLRC Number Page

Aerospace Guidance and Metrology 
Center 102

Agriculture, Department of

— Food Safety and Quality Service, 
Meat Grading Branch

— Ouachita National Forest,
U.S. Forest Service

77A-63

77A-121

464

733

Air Force, Department of

— 35th Combat Support Group,
George Air Force Base,
California

— 4392nd Aerospace Support Group, 
Vandenberg Air Force Base, 
California

— Aeronautical Systems Division, 
Wright Patterson Air Force Base, 
Ohio

— Aerospace Guidance and Metrology 
Center, Newark AFS, Ohio

— Griffiss Air Force Base, New York

— Grissom Air Force Base, Peru, 
Indiana

— Kelly Air Force Base, Texas

78A-1Q6

78A-1

78A-19

77A-47

78A-35

77A-77

78A-6

908

425

518

102

802

406

432
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Agency

Alabama National Guard

Antilles Consolidated School 

System

Army and Air Force Exchange 
Service

— Europe

— Hill Air Force Base, Utah

PLRC Number

524
__ Laughlin Air Force Base; Texas'^ 77A-86

— McGuire Air Force Base, 77A-18 

New Jersey 77A-21

— Norton Air Force Base, 77A-110 497 
California

— Oklahoma City Air Logistics
Center, Tinker Air Force Base, 78A-113
Oklahoma

— Warner Robins Air Logistics

Center, Robins Air Force Base, 77A-138 414
Georgia

— Williams Air Force Base, 78A-93 9^^ 
Arizona

77A-115 277

Albany District, Internal Revenue 78A-171 1282
Service

Anniston Army Depot, Anniston,
Alabama 34U

78A-21 1119

78A-41 751

77A-123 612

— Sheppard Air Force Base, 78A-91 9 4 i
Texas
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Agency FLRC Number Page

A m y  Araament Materiel Readiness 
Command, Rock Island, Illinois 78A-B1

78A-159
877

1281

Army, Department of

— Anniston Army Depot, Anniston,
Alabama

— Corpus Christi Army Depot

— Fort Richardson, Alaska

— Headquarters, XVIII Airborne 
Corps and Fort Bragg

— Headquarters, Fort Sam Houston,
Texas

— Camp Stanley Storage Facility

— Non-Appropriated Fund Activity, 
Headquarters, 24th Infantry Division, 
Fort Stewart, Georgia

— Seventh Army

— St. Louis District, Corps of 
Engineers

— U.S. Army Armament Materiel 
Readiness Command, Rock Island, 
Illinois

— U.S. Army Engineer District, 
Kansas City, Missouri

— U.S. Army, Europe

— U.S. Army Health Services 
Command, Kenner Army Hospital, 
DGSC Health Clinic, Richmond, 
Virginia

77A-102

77A-140

78A-45

76A-145

78A-73

78A-34

78A-27

78A-41

78A-101

78A-81
78A-159

77A-134

78A-41

340

1071

710

93

893

745

593

751

1174

877
1281

192

751

78A-84 916

37



Agency FLRC Number

U.S. Army Missile Materiel 
Readiness Command, Redstone
Arsenal, Alabama 78A-75

U.S. Army Mortuary, Oakland 29

Army Base, Oakland, California 77A-69

U.S. Army Support Detachment,
Fort McArthur, California //A-yo

U.S. Army Troop Support and 
Aviation Materiel Readiness

Command (TSARCOM), St. Louis, 78A-125 97^
Missouri

— U.S. ARRCOM

Army Health Services Command 

Army Mortuary, Oakland, California

ARRCOM

78A-114 1197

Army Engineer District, Kansas ^ ^ 2

City, Missouri '

78A-8A 916

77A-69 329

78A-114 1197

Atlanta District Office, Internal 7 oa_<;r 812
Revenue Service

Atlanta Service Center, Internal 78A-78 1043
Revenue Service

Atlanta Regional Office, Veterans 77A-94 828
Administration

Automated Date and Telecommunications ysA-lO 437
Service, General Services Administration
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B

Agency FLRC Number Page

Birmingham District, Internal
Revenue Service 78A-28 521

78A-103 792

Brookhaven Service Center,
Internal Revenue Service 77A-40 310

77A-92 310
78A-68 1036
78A-111 1185

Buffalo District, Internal
Revenue Service 78A-168 1282

Bureau of Alcohol, Tobacco and
Firearms, Department of Treasury 77A-^58 176

78A-66 783
78A-67 816

— Midwest Region, Chicago,
Illinois 78A-8 552

78A-90 920

Bureau of District Office Operations,
Social Security Administration 77A-13 1012

Bureau of Engraving and Printing,
Department of Treasury 77A-132 682

78A-79 1156

Bureau of Field Operations, Social
Security Administration 77A-136 294
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Agency FLRC Ntimber page

Bureau of Hearings and Appeals, 
Social Security Administration 77A-104

78A-55
78A-61
78A-72
78A-97
78A-102
78A-124
78A-127

123
597
779
868
991
904

1216
928

Bureau of Indian Affairs, Phoenix 
Indian High School, Phoenix, Arizona

78A-96 1281

Bureau of Outdoor Recreation, 
Department of the Interior

78A-89 932

Bureau of Prisons, Department of 

Justice

— Kennedy Youth Center

78A-32
78A-49

77A-103

608
858

348

Bureau of Reclamation, Department 

of the Interior

— Grand Coulee Project Office

— Mid-Pacific Region

78A-16

78A-82

896

1162

Bureau of Retirement and Survivors 

Insurance
78A-62
78A-63
78A-70
78A-178

1031
622
863

1282

Bureau of the Mint, U.S. Assay 
Office, Department of Treasury

78A-2 510
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Agency PLRC Number Page

c
Chicago District, Internal Revenue 
Service 77A-111

78A-36
78A-40

112
691
808

Commerce, Department of

— Patent and Trademark Office

— U.S. Merchant Marine Academy, 
King's Point, New York

78A-95

78A-119

950

1281

Commissioner of Social Security for 
the Headquarters Bureaus and Offices 
of the Baltimore Standard 
Metropolitan Statistical Area

Corpus Christi Army Depot

77A-142

77A-140

738

1071

Customs Service, Department of 
Treasury

— Office of Regulations and Rulings

— Region I

— Region IV

— Region VII

78A-88

78A-9

78A-144

78A-30
78A-164

986

385

1281

1128
1281

D

Defense, Department of

— Antilles Consolidated School 
System 78A-21 1119
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Agency FLRC Nvimber
Page

— Defense Logistics Agency

__ Defense Contract Administration
Services Region, Los Angeles

— Defense Mapping Agency

National Guard Bureau

— Alabama National Guard

— Illinois National Guard

— Michigan National Guard

— Nebraska National Guard

Defense Logistics Agency

78A-17 198

Hydrographic Center, Suitland,

78A-163 1281

77A-115 277

78A-64

78A-11 501

78A-33

77A-106

— New York State National
Guard 78A-109

— North Carolina National
Guard 78A-37

— Ohio Air National Guard 77A-114

— Pennsylvania Army and Air
National Guard 77A-139

78A-18

655
— Tennessee National Guard 78A-37

o rv

-- Office of Dependents Schools 76A-142
77A-130 584

— Defense Contract Administration
Services Region, Los Angeles 78A-
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Agency FLRC Number Page

Defense Mapping Agency

— Hydrographic Center, Suitland, 
Maryland 77A-91

78A-163

336
1281

Denver District, Social 
Security Administration 77A-148 1113

DGSC Health Clinic, Richmond, 
Virginia 78A-84 916

Eastern Region, Federal Aviation 
Administration 78A-118 968

Education Division, Department of 
Health, Education, and Welfare 77A-38 281

Equal Employment Opportunity 
Commission 78A-51

78A-117

666
1206

Executive Protective Service, 
U.S. Secret Service 77A-117 116

Federal Aviation Administration, 
Department of Transportation 77A-29

77A-52
77A-100
77A-101
77A-124
77A-129
78A-25
78A-26
78A-86

186
168
505
698
631
639
588
722
937
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Agency

— Eastern Region

— Midway Airway Facility 
Sector, Chicago, Illinois

— Oakland Aiirway Facilities Sector, 
Oakland, California

— O'Hare Airway Facility 
Sector, Chicago, Illinois

— St. Louis, Missouri, Air 
Traffic Control Facility

FLRC Number 

78A-118 

77A-133 

78A-69 

78A-22 

77A-99

968

376

787

650

107

Page

Federal Deposit Insurance Corporation, 
New York Region 77A-76 298

Federal Railroad Administration, 
Department of Transportation 77A-65 323

Food Safety and Quality Service, 
Meat Grading Branch, Department 
of Agriculture

Fort Bragg, North Carolina

Fort McArthur, California

77A-63

76A-145

77A-98

464

93

119

Fort Richardson, Alaska 78A-45 710

Fort Sam Houston, Texas 78A-34
78A-73

745
893

Fort Stewart, Georgia 78A-27 593
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Agency FLRC Number Page

G

General Services Administration

— Automated Data and Telecommunica­
tions Service

— National Archives and Records 
Service

National Personnel Records 
Center

Public Buildings Service

— Chicago, Illinois

— Louisville, Kentucky 

Region 3

Region 4

78A-10

77A-131
78A-24
78A-44
78A-60
78A-98

78A-7
78A-94

78A-38

78A-48

78A-39
78A-43

76A-64
78A-3
78A-48

437

371
574
756
872
955

1235
886

662

762

821
1260

695
429
762

George Air Force Base, California 78A-106 908

Glenview Naval Air Station, 
Illinois 77A-108 128

Grand Coulee Project Office, 
Bureau of Reclamiation, Department 
of Interior 78A-16 896
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Agency

Griffiss Air Force Base, New York

Grissom Air Force Base, Peru, Indiana

H

Health, Education, and Welfare, 
Department of

— Education Division

— Office of the Secretary

— Social Security Administration

— Bureau of District Office 
Operations, New York 
Regional Office

— Bureau of Field Operations, 
Office of Program Operations, 
Chicago, Region V-A

— Bureau of Hearings and Appeals

— Arlington, Virginia

— Washington, D.C.

— Bureau of Retirement and 
Survivors Insurance

FLRC Number 

78A-35 

77A-77

77A-88

78A-20

77A-107

77A-13

77A-136

77A-104
78A-55
78A-61

78A-124

78A-72
78A-97
78A-102
78A-127

78A-62
78A-63
78A-70
78A-178

802

406

Page

281

911

352

1012

294

123
597
779

1216

868
991
904
928

1031
622
863

1282
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Agency FLRC Number Page

— Coiraaissioner of Social Security 
for the Headquarters Bureaus and 
Offices of the Baltimore Standard 
Metropolitan Statistical Area

— Denver District

— Field Operations

— Northeastern Program Service 
Center

— Philadelphia District

— Portland, Oregon Downtown 
District Office

— Schenectady District Office, 
Schenectady, New York

Hill Air Force Base, Utah

77A-142

77A-148

78A-15

77A-31
78A-115

76A-144

78A-180

78A-60

77A-123

738

1113

479

1063
719

1002

1282

775

612

Housing and Urban Development, 
Department of 77A-42 163

Hydrographic Center, Defense 
Mapping Agency 77A-91

78A-163
336

1281

Illinois National Guard 78A-64 715

Immigration and Naturalization 
Service 78A-23 388
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Agency FLRC Number Page

Indianapolis District, Internal 
Revenue Service 78A-100 1273

Interior, Department of

— Bureau of Indian Affairs

— Phoenix Indian High School, 
Phoenix, Arizona

— Bureau of Outdoor Recreation

— Lake Central Region

— Bureau of Reclamation

— Grand Coulee Project 
Office, Grand Coulee, 
Washington

— Mid-Pacific Region

78A-96

78A-89

78A-16

78A-82

1281

932

896

1162

Internal Revenue Service

— Albany District

— Atlanta District Office

— Atlanta Service Center

— Birmingham District

— Brookhaven Service Center

77A-112
77A-145
78A-12
78A-182
78A-186

78A-171

78A-58

78A-78

78A-28
78A-103

77A-AO
77A-92
78A-68
78A-111

288
381
445

1282
1283

1282

812

1043

521
792

310
310

1036
1185
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Agency FLRC Number Page

—  Buffalo District

— Chicago District

— Indianapolis District

— Jacksonville District

— Manhattan District

— Memphis Service Center

— Milwaukee District

— New Orleans District

— North Atlantic Regional 
Appellate Office, New York

— Ogden Service Center

— Providence District

— Southeast Region, Office
of the Regional Commissioner

— Southwest Region, Dallas, 
Texas

78A-168

77A-111
78A-36
78A-40

78A-100

77A-97

78A-169

78A-133

77A-135
78A-31

78A-71
78A-76

78A-4

77A-40
77A-92
77A-149

78A-170

77A-122

78A-135

1282

112
691
808

1273

557

1282

1281

359
796

900
1281

546

310
310
91

1282

367

1224

Jacksonville District, Internal 
Revenue Service 77A-97 557
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Agency FLRC Nximber Page

Justice, Department of 

— Bureau of Prisons 78A-32
78A-49

608
858

— Kennedy Youth Center,
Morgantown, West Virginia

— Immigration and Naturalization 
Service

— U.S. Marshals Service

77A-103

78A-23

78A-105
78A-179

348

388

995
1282

K

Kelly Air Force Base, Texas 78A-6 432

Kennedy Youth Center, Bureau of 
Prisons 77A-103 348

Kenner Army Hospital, Army Health 
Services Command 78A-84 916

Labor, Department of

— Labor-Management Services 
Administration

Laughlin Air Force Base, Texas

77A-75
78A-116

78A-83
78A-121

77A-86

201
1201

1164
1212

524

Lyndon B. Johnson Space Center 77A-37 457
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Agency FLRC Number Page

Manhattan District, Internal 
Revenue Service 78A-169 1282

Marine Corps, Department of Navy

— Air Station, Cherry Point, 
North Carolina 77A-28

77A-127
78A-37/

253
578

1168

Logistics Support Base, Atlantic, 
Albany, Georgia 78A-74 1149

Logistics Support Base, Pacific, 
Barstow, California 77A-30 450, 627

Marshall Space Flight Center, 
Alabama 78A-132 1049

Marshals Service, Department of 
Justice 78A-105

78A-179
995

1282

McGuire Air Force Base, New Jersey 77A-18
77A-21

135
135

Memphis Service Center, Internal 
Revenue Service 78A-133 1281

Merchant Marine Academy, Kings 
Point, New York 78A-119 1281

Michigan National Guard 78A-11
78A-33

501
670
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Agency FLRC Number Page

Mid-Pacific Region, Bureau of 
Reclamation 78A-S2 1162

Midway Airway Facility Sector, 
Chicago, Illinois 77A-133 376

Military Sealift Command, 
Department of the Navy 77A-118 397

Milwaukee District Office, 
Internal Revenue Service 77A-135

78A-31

359
796

N

National Aeronautics and Space 
Administration

— Lyndon B. Johnson Space Center

— Marshall Space Flight Center, 
Alabama

77A-37

78A-132

457

1049

National Archives and Records Service, 
General Services Administration 77A-131

78A-24
78A-44
78A-80
78A-98

371
574
756
872
955

National Guard Bureau

— Alabama National Guard

— Illinois National Guard

77A-115

78A-64

277

715
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Agency FLRC Number Page

— Michigan National Guard

—  Nebraska National Guard

— New York State National 
Guard

— North Carolina National 
Guard

— Ohio Air National Guard

— Pennsylvania Army and Air 
National Guard

— Tennessee National Guard

78A-11
78A-33

77A-106

78A-109

78A-37

77A-114

77A-139
78A-18

78A-37

501
670

182

961

655

704

363
515

655

National Labor Relations Board

— Region 6

— Region 19

77A-109

77A-144

391

440

National Personnel Records 
Center, General Services 
Administration 78A-7

78A-94
1235

886

Naval Air Rework Facility

— Cherry Point, North Carolina

— San Diego, California

77A-28
77A-127

78A-126

253
578

977

Naval Air Station

— Glenview, Illinois 77A-108 128

53



Agency

— Oceana, Virginia

FLRC Number 

78A-14

Page

852

Naval Ordnance Station, 
Louisville, Kentucky 78A-112 964

Naval Submarine Base, Pearl 
Harbor, Hawaii 78A-65 1142

Navy Accounting and Finance Center, 
Washington, D.C, 78A-99 924

Navy Commissary Store Region, 
Norfolk, Virginia 78A-53 604

Navy, Department of

— Military Sealift Command

— Naval Air Rework Facility

— Cherry Point, North Carolina

— San Diego, California

— Naval Air Station

— Glenview, Illinois

— Oceana, Virginia

— Naval Ordnance Station, 
Louisville, Kentucky

— Naval Submarine Base, Pearl 
Harbor, Hawaii

77A-118

77A-28
77A-127

78A-126

77A-108

78A-14

78A-112

78A-65

397

253
578

977

128

852

964

1142
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Agency FLRC Number Page

—  Navy Accounting and Finance 
Center, Washington, D.C.

—  Navy Commissary Store Region, 
Norfolk, Virginia

—  Navy Exchange, Millington, 
Tennessee

—  Norfolk Naval Shipyard

—  Office of Civilian Personnel

—  Pearl Harbor Naval Shipyard

—  Portsmouth Naval Shipyard
—  Secretary of the Navy

—  Submarine Force, U.S. Pacific 
Fleet

—  U.S. Marine Corps

—  Air Station, Cherry Point, 
North Carolina

Logistics Support Base,
Atlantic, Albany, Georgia
Logistics Support Base, Pacific, 
Barstow, California

78A-99

78A-53

78A-92

77A-141
78A-13
78A-47

78A-131
78A-52

77A-146

78A-65

77A-28
77A-127
78A-87

78A-74

77A-30

924

604

1270

420, 1103 
403
1265

1220
484

1228

1142

253
578
1168

1149 

450, 627

Navy Exchange, Millington, 
Tennessee 78A-92 1270

Nebraska National Guard 77A-106 182
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Agency FLRC Number Page

New Orleans District, Internal 
Revenue Service 78A-71

78A-76
900

1281

New York State National Guard 78A-109 961

Newark Air Force Station, Ohio 77A-47 102

Norfolk Naval Shipyard 77A-141
78A-13

420, 1103 
403

North Carolina National Guard 78A-37 655

North~Atlantic Regional Appellate 
Office, Internal Revenue Service 78A-4 546

Northeastern Program Service 
Center, Social Security 
Administration 77A-31

78A-115
1063
719

Norton Air Force Base, California 77A-110 497

0

Oakland Airway Facilities Sector, 
Oakland, California 78A-69 787

Oakland Army Base, Oakland, 
California 77A-69 329
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Agency FLRC Number Page

Office of Civilian Personnel,
Department of the Navy 78A-47 1265

Office of Dependents Schools,
Department of Defense 76A-142 230

77A-130 584

Office of the Secretary, Headquarters,
Department of Health, Education, and
Welfare 78A^20 911

Ogden Service Center, Internal
Revenue Service 77A-̂ 40 310

77A-92 310
77A-149 91

O’Hare Airway Facility Sector,
Chicago, Illinois 78A^22 650

Ohio Air National Guard 77A-114 704
s

Oklahoma City Air Logistics Center 78A-113 1190

Ouachita National Forest,
Department of Agriculture 77A-121 733

P-Q

Passport Office, Department of
State, Chicago Passport Agency 76A-147 1054

Patent and Trademark Office,
Department of Commerce 78A-95 950
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Agency

Pearl Harbor Naval Shipyard

FLRC Number 

78A-131

Page

1220

Pennsylvania Army and Air National 
Guard 77A-139

78A-18
363
515

Philadelphia District, Social 
Security Administration
Phoenix Indian High School, 
Department of the Interior

76A-144
78A-96

1002

1281

Portland Downtown District Office, 
Social Security Administration

Portsmouth Naval Shipyard

78A-180

78A-52

1282

484

Providence District, Internal 
Revenue Seirvice 78A-170 1282

Public Buildings Service, General 
Services Administration

R

78A-38
78A-48

662
762

Railroad Retirement Board

Redstone Arsenal, Alabama

Robins Air Force Base, Georgia

78A-129

78A-75

77A-138

981

601

414

St. Louis Air Traffic Control 
Facility 77A-99 107
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St. Louis District Corps of Engineers 78A-101 1174

Agency FLRC Nvmber Page

Schenectady District Office,
Social Security Administration 78A-60 775

Secretary of the Navy 77A-146 1228

Sheppard Air Force Base, Texas 78A-91 941

Social Security Administration 77A-107 352

—  Bureau of District Office 
Operations, New York
Regional Office 77A-13 1012

—  Bureau of Field Operations,
Office of Program Operations,
Chicago, Region V-A 77A-136 294

—  Bureau of Hearings and Appeals 77A-104 123
78A-55 597
78A-61 779

—  Arlington, Virginia 78A-̂ 124 1216
—  Washington, D.C. 78A-72 868

78A-97 991
78A-102 904
78A-127 928

—  Bureau of Retirement and
Survivors Insurance 78A-62 1031

78A-63 622
78A-70 863
78A-178 1282

—  Commissioner of Social Security 
for the Headquarters Bureaus and 
Offices of the Baltimore Standard
Metropolitan Statistical Area 77A-142 738
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Agency FLRC Number Page

—  Denver District

—  Field Operations
—  Northeastern Program 

Service Center

—  Philadelphia District
—  Portland, Oregon Downtown 

District Office

—  Schenectady District Office, 
Schenectady, New York

77A-148
78A-15

77A-31
78A-115

76A-144

78A-180

78A-60

1113

479

1063
719

1002

1282

775

Southeast Region, Internal 
Revenue Service 77A-122 367

Southwest Region, Internal 
Revenue Service 78A-135 1224

State, Department of
—  Passport Office, Chicago 

Passport Agency

Tennessee National Guard

T-U

76A-147

78A-37

1054

655

Transportation, Department of
—  Federal Aviation Administration 77A-29

77A-52
77A-100
77A-101
77A-124
77A-129
78A-25
78A-26
78A-86

186
168
505
698
631
639
588
722
937
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Agency

—  Eastern Region
—  Midway Airway Facility 

Sector, Chicago, Illinois

—  Oakland Airway Facilities 
Sector, Oakland, California

—  O'Hare Airway Facility 
Sector, Chicago, Illinois

—  St. Louis, Missouri, Air Traffic 
Control Facility

—  Federal Railroad Administration

—  Transportation Systems Center, 
Cambridge, Massachusetts

78A-118

77A-133

78A-69

78A-22

77A-99

77A-65

78A-85

FLRC Number

968

376

787

650

107

323

882

Page

Treasury, Department of

—  Bureau of Alcohol, Tobacco 
and Firearms

—  Midwest Region, Chicago, 
Illinois

—  Bureau of Engraving and Printing

—  Bureau of the Mint

—  U.S. Assay Office
—  Internal Revenue Service

—  Albany District
—  Atlanta District Office

77A-58
78A-66
78A-67

78A-8
78A-90

77A-132
78A-79

78A-2
77A-112
77A-145
78A-12
78A-182
78A-186

78A-171
78A-58

176
783
816

552
920
682
1156

510
288
381
445
1282
1283

1282
812
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Agency FLRC Nujnbe.r Page

—  Atlanta Service Center

—  Biriningliain District

—  Brookhaven Service Center

—  Buffalo District

—  Chicago District

—  Indianapolis District
—  Jacksonville District

—  Manhattan District
—  Memphis Service Center

—  Milwaukee District

—  New Orleans District

—  North Atlantic Regional 
Appellate Office, New York

—  Ogden Service Center

—  Providence District
—  Southeast Region, Office

of the Regional Commissioner

—  Southwest Region, Dallas, 
Texas

78A-78

78A-28
78A-103

77A-40
77A-92
78A-68
78A-111
78A-168

77A-111
78A-36
78A-40

78A-100

77A-97

78A-169
78A-133
77A-135
78A-31

78A-71
78A-76

78A-4
77A-40
77A-92
77A-149
78A-170

77A-122

78A-135

1043

521
792

310
310
1036
1185

1282
112
691
808

1273

557
1282

1281
359
796

900
1281

546
310
310
91

1282

367

1224
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Agency FLRC Ntanber Page

—  U.S. Customs Service

—  Office of Regulations and 
Rulings

—  Region I

—  Region IV

—  Region VII

U.S. Secret Service, Executive 
Protective Service, Washington, 
D.C.

78A-88

78A-9

78A-144

78A-30
78A-164

77A-117

986

385

1281

1128
1281

116

TSARCOM (U.S. Army Troop Support 
and Aviation Materiel Readiness 
Command) 78A-125 974

V

Vandenberg Air Force Base, 
California 78A-1 425

Veterans Administration

—  Atlanta Regional Office

—  Veterans Administration Data 
Processing Center

—  Veterans Administration Hospital
—  Altoona, Pennsylvania
—  Amarillo, Texas

—  Danville, Illinois

77A-94

78A-108

76A-128
77A-73
77A-90

78A-5
78A-56

828

1179

223
132
132

644
766
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—  Houston, Texas 78A-46 1136 

Little Rock, Arkansas nkr-125 540

•<—  Long Beach, California 77A"̂ 89 487

—  North Chicago, Illinois 78A-59 570

—  Perry Point, Maryland 78A-I-146 890

—  Salem, Virginia 76A-88 208

—  Sheridan, Wyoming 77A-126 845

W-X-Y-Z

Williams Air Force Base,
Arizona 78A-93 944

Agency FLRC Number Page

Wright-Patterson Air Force
Base, Ohio 78A-19 518
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APPEALS DECISIONS BY LABOR ORGANIZATIONS

January 1, 1978 through December 31, 1978
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Labor Organization FLRC Number Page

A-B

American Federation of Government
Employees, AFL-CIO 76A-64 695

77A-108 128
77A-146 1228
78A-63 622
78A-89 932
78A-99 924
78A-115 719
78A-117 1206

—  Council 127 77A-114 704

—  Council of AFGE Locals in the
[Railroad Retirement] Board 78A-129 981

—  Council of American Federation
of Government Employees 78A-15 479

—  Council of Prison Locals 78A-32 608
78A-49 858

—  International Council of
USMS Locals 78A-105 995

78A-179 1282

—  Local 12 77A-75 201
78A-83 1164
78A-116 1201

—  Local 15 78A-4 546
—  Local 41 78A—20 911

—  Local 51 78A-2 510
—  Local 331 78A-146 890
—  Local 375 78A-129 981

—  Local 900 78A-94 886

APPEALS DECISIONS BY LABOR ORGANIZATIONS
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Labor Organization FLRC Number Page

—  Local 916 78A-113 1190

—  Local 987 77A-138 414

—  Local 1157 77A-69 329

—  Local 1219 77A-126 845

—  Local 1395 77A-136 294

—  Local 1482 77A-30 450, 627

—  Local 1485 77A-110 497

—  Local isjsi 78A-180 1282

—  Local 1̂ 92 77A-123 612
—  Local 1,617 78A-6 432
—  Local 1633 78A-46 1136
—  Local 1712 78A-45 710
—  Local 1739 76A-88 208
—  Local 1749 77A-86 524
—  Local 1760 77A-31 1063
—  Local 1770 76A-145 93
—  Local 1776 78A-93 944
—  Local 1778 77A-18 135

77A-21 135
—  Local 1802 77A-148 1113
—  Local 1835 78A-14 852
—  Local 1858 78A-75 601
—  Local 1862 76A-128 223
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Labor Organization FLRC Number Page

—  Local 1922 78A-27 593

—  Local 1923 77A-107 352
77A-142 738

—  Local 1945 77A-102 340
—  Local 1963 78A-5 644

78A-56 766
-- Local 1969 78A-108 1179
~  Local 2047 78A-84 916
—  Local 2054 77A-125 540
-- Local 2107 78A-59 570
—  Local 2116 78A-119 1281
-- Local 2151 78A-39 821

78A-43 1260
—  Local 2154 78A-34 745

78A-73 893
—  Local 2221 77A-47 102

-- Local 2284 77A-37 457
-- Local 2317 78A-74 1149
-- Local 2327 76A-144 1002
—  Local 2348 78A-41 751
-- Local 2366 78A-23 388
—  Local 2441 77A-103 348
—  Local 2578 77A-131 371

78A-24 574
78A-44 756
78A-80 872
78A-98 955

69



Labor Organization FLRC Number Page

—  Local 2607 77A-88 281

—  Local 2612 78A-35 802

—  Local 2814 77A-65 323

—  Local 2866 77A-98 119

—  Local 2928 78A-7 1235

—  Local 2953 77A-106 182

—  Local 3343 78A-60 775

—  Local 3369 77A-13 1012

—  Local 3407 77A-91 336
78A-163 1281

—  Local 3409 77A-42 163

—  iLodal 3488 77A-76 298

—  Local 3615 77A-104 123
78A-55 597
78A-61 779
78A-72 868
78A-97 991
78A-102 904
78A-124 1216
78A-127 928

—  Local 3632 77A-140 1071

—  Local 3671 76A-147 1054

—  Local 3718 78A-91 941

—  National Council of Meat
Graders 77A-63 464

National Council of Social 
Security Payment Center 
Locals 78A-62

78A-70
78A-178

1031
863

1282
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Labor Organization FLRC Number Page

Antilles Consolidated 
Education Association 78A-21 1119

Association of Civilian 
Technicians 77A-139

78A-18
78A-33
78A-109

363
515
670
961

C-D-E

California Nurses’ Association

Columbia Basin Trades Council

77A-89

78A-16

487

896

F-G-H

Federal Aviation Science and 
Technology Association 77A-133 376

I-J-K-L

International Association 
of Machinists and Aerospace 
Workers, AFL-CIO
—  Local Lodge 830
—  Local Lodge 1859
—  Local Lodge 2065
—  Local Lodge 2296

78A-112

77A-28
78A-19

78A-87

964

253
518

1168
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Labor Organization

—  Local Lodge 2297

FLRC Ntmber 

77A-127

Page

578

International Association 
of Siderographers, AFL-CIO

—  Washington Association 78k-79 1156

International Brotherhood of 
Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers and Helpers

—  Local 204 78A-131 1220

International Brotherhood of 
Electrical Workers, AFL-CIO
—  Local 1245 78A-82 1162

International Federation of 
Professional and Technical 
Engineers
—  Marshall Engineers and 

Scientists Association, 
Local 27 78A-132 1049

International Organization of 
Masters, Mates and Pilots, 
International Longshoremen's 
Association, AFL-CIO 77A-118 397

International Plate Printers, 
Die-Stampers and Engravers 
Union of North America, 
AFL-CIO, CLC

—  Electrolytic Plate Makers 
of Washington, Local 24 77A-132 682
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Labor Organization FLRC Number Page

International Union of 
Operating Engineers

—  Local 149B (Local 2) 78A-101 1174

N
Metal Trades Council, AFL-CIO

—  Federal Employees Metal 
Trades Council, Portsmouth 
Naval Shipyard

—  Tidewater Virginia Federal 
Employees Metal Trades 
Council, AFL-CIO

78A-52

77A-141
78A-13

484

420, 1103 
403

N

National Alliance of Postal 
and Federal Employees 78A-51 666

National Association of Air 
Traffic Specialists 78A-86 937

National Association of Government 
Employees
—  Federal Aviation Science

and Technological Association

—  Local Rl-195
—  Local R2-73
—  Local R4-45

78A-37

78A-26
78A-85
78A-118

78A-53

655

722
882

968

604
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Local R5-66 78A-92 1270

Local R7-60 78A-64 715

Local R8-22 78A-11 501

Labor Organization FLRC Number Page

National Association of Government 
Inspectors and Quality Assurance
Personnel 78A-126 977

National Education Association
—  Overseas Education

Association, Inc. 76A~142 230
77A-130 584

National Federation of Federal
Employees 78A-10 437

78A-47 1265
78A-48 762
78A-106 908

—  GSA Region 5 Council
of NFFE Locals 78A-38 662

—  Local 15 78A-81 877
78A-159 1281

—  Local 29 77A-134 192
—  Local 122 77A-94 828
—  Local 405 78A-125 974 
-- Local 796 77A-121 733
—  Local 1001 78A-1 425
—  Local 1434 77A-77 406
—  Local 1437 78A-114 1197
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Labor Organization FLRC Number Page

—  Local 1445

—  Local 1514

—  Local 1631

T- Local 1766

77A-115

78A-96

77A-73
77A-90

78A-3

277

1281

132
132

429

National Labor Relations 
Board Union

—  Local 6

—  Local 19

77A-109

77A-144

391
440

National Treasury 
Employees Union

—  Buffalo District 
Joint Council

—  Chapter 010

—  Chapter 098

77A-40
77A-58
77A-92
77A-111
77A-112
Ilk-111
77A-149
78A-8
78A-12
78A-28
78A-67
78A-68
78A-71
78A-103
78A-182
78A-186

78A-168

78A-36

78A-133

310
176
310
112
288
367
91
552
445
521
816
1036
900
792
1282
1283

1282

691
1281
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Labor Organization FLRC Number Page

—  Chapter 1 77A-135 359
78A-31 796

—  Chapter 6 78A-76 1281
—  Chapter 8 77A-145 381
—  Chapter 10 78A-40 808
—  Chapter 26 78A-58 812
—  Chapter 49 78A-100 1273

78A-169 1282
—  Chapter 54 78A-170 1282
—  Chapter 61 78A-171 1282
—  Chapter 70 78A-78 1043
—  Chapter 88 78A-66 783
—  Chapter 93 78A-135 1224
—  Chapter 94 7BA-90 920
—  Chapter 99 78A-111 1185
—  Chapter 101 78A-88 986
—  Chapter 103 78A-164 1281
—  Chapter 111 78A-164 1281
—  Chapter 123 78A-30 1128
—  Chapter 137

0- 78A-144 1281
—  Chapter 146 78A-144 1281
—  Chapter 181 78A-9 385
—  Florida Joint Council 77A-97 557

National Union of Compliance 
Officers 78A-121 1212
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Labor Organization FLRC Number Page

0

Overseas Education Association, Inc.

P-Q-R

76A-142
77A-130

230
584

Patent Office Professional 
Association 78A-95 950

Police Association of the 
District of Columbia 77A-117 116

Professional Air Traffic 
Controllers Organization, 
AFL-CIO 77A-29

77A-52
77A-99
77A-100
77A-101
77A-124
77A-129
78A-25

186
168
107
505
698
631
639
588

Professional Airways Systems 
Specialists

-<■>9

77A-133
78A-22
78A-69

376
650
787

S-T-U-V-W-X-Y-Z

Service Employees International 
Union, AFL-CIO
—  Local 556 78A-65 1142
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APPEALS DECISIONS BY INDIVIDUALS

January 1, 1978 through December 31, 1978
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APPEALS DECISIONS BY INDIVIDUALS

Individuals FLRC Number Page

—  Marie Brogan 78A-1 425

—  Ida Nicholson 77A-75 201

~  Cleveland B.
Sparrow, Sr. 78A-99 924

—  Paul Yampolsky 78A-17 198
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INTERPRETATIONS AND POLICY STATEMENTS
BY DOCKET NUMBERS AND SUBJECTS

January 1, 1978 through December 31, 1978
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DOCKET NUMBERS AND SUBJECTS

INTERPRETATIONS AND POLICT STATEMENTS
BY

FLRC Number Subject Page

77P-3 Agency Head Obligation to Render Negotiability
Determination 1308

77P-4 Civil Service Commission Involvement in
Negotiability Questions 1303

78P-1 Agency Refusal to Comply with. Obligations
Owed Exclusive Representative 1317

78P-2 Meaning of Section 240-) of the Order 1314

78P-3 Procedures to Determine Propriety of
Excluding Positions from Units of
Exclusive Recognition 1322

78P-4 Request for Clarification of FLRC No. 78P-2 1326

78P-5 Request for Review of Federal Service
Impasses Panel Decision CConcerning 
Wearing of Uniforms by National Guard
Technicians) 1330

78P-6 Expedited Procedures to Resolve Representational
Issues Resulting from Reorganizations 1336
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PART II.

TEXTS OF DECISIONS AND INTERPRETATIONS

January 1, 1978 through December 31, 1978
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APPEALS DECISIONS

January I, 1978 through December 31, 1978
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Internal Revenue Service, Ogden Service Center, A/SLMR No. 944. The decision 
of the Assistant Secretary was dated November 23, 1977, and appeared (as 
confirmed by administrative advice) to have been served on the parties by 
mail on the same date. Therefore, under sections 2411.13(b) and 2411.45(a) 
and (c) of the Council’s rules of procedure, the agency's appeal was due in 
the office of the Council no later than the close of business on December 28, 
1977. However, the agency’s appeal was not filed with the Council until 
December 30, 1977, and no extension of time for such filing was requested by 
the agency or granted by the Council.
Council action (January 10, 1978). Since the agency's appeal was untimely 
filed, and apart from other considerations, the Council denied the petition 
for review.

FLRC No. 77A-149
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

January 10, 1978

Mr. Robert Breivis 
Acting Assistant Director

(Labor-Management Relations)
Office of Personnel 
Department of the Treasury 
Washington, D.C. 20220

Re: Internal Revenue Service, Ogden Service Center. 
A/SLMR No. 944, FLRC No. 77A-149

Dear Mr. Breivis:
This refers to your petition for review and request for a stay of the 
Assistant Secretary's decision and order in the above-entitled case, which 
you filed with the Council on December 30, 1977. For the reasons indicated 
below, it has been determined that your petition was untimely filed under 
the Council’s rules of procedure (copy enclosed) and cannot be accepted for 
review.

The subject decision and order of the Assistant Secretary is dated 
November 23, 1977, and appears (as confirmed by administrative advice) to 
have been served on the parties by mail on the same date. Therefore, under 
sections 2411.13(b) and 2411.45(a) and (c) of the Council’s rules of pro­
cedure, your appeal was due in the office of the Council no later than the 
close of business on December 28, 1977. However, as stated above, your 
appeal was not filed with the Council until December 30, 1977, and no 
extension of time for such filing was either requested by you or other 
representative of the agency, or granted by the Council.
Accordingly, since your appeal was untimely filed, and apart from other 
considerations, your petition for review is hereby denied. Likewise, your 
request for a stay is also denied.
For the Council.

Sincerely,

Henry B. 
Executive

azier III '

Enclosure
cc: A/SLMR 

Labor
F. D'Orazio 
NTEU

92



Headquarters, XVIII Airborne Corps and Fort Bragg and American Federation of 
Government Employees, Local 1770, AFL~CIO (Murphy, Arbitrator). The 
arbitrator concluded that the activity violated the parties' agreement by 
subtracting from the total amount of Individual dues deductions for a 
particular payroll period a sum of money which had been erroneously deducted 
from an employee's salary, thereby falling to pay the union the proper amount 
of dues deductions for the period In question. Therefore, as his award, the 
arbitrator directed the activity to pay the union the sum of money that had 
been subtracted. The Council accepted the agency's petition for review 
Insofar as It related to the agency's exception which alleged that the award 
violated applicable law (Report No. 122).

Coiiocll action (January 12, 1978). Because the case concerned Issues within 
the jurisdiction of the Comptroller General's Office, especially the applic­
ability of prior Comptroller General decisions to the facts of this case, 
the Council requested from him a decision as to whether the arbitrator's 
award violated applicable law. Based on the decision of the Comptroller 
General, the Council held that the arbitrator's award violated applicable 
law and appropriate regulation. Accordingly, pursuant to section 2411.37(b) 
of its rules of procedure, the Council set aside the arbitrator's award.

FLRC No. 76A-145
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UNITED STATES 
FEDERAL LAPOR RELATIONS COUNCIL 

WASHINGTON, D.C. 20A15

Headquarters, XVIII Airborne Corps 
€ind Fort Bragg

and FLRC No . 76A-145

American Federation of Government 
Employees, Local 1770, AFL-CIO

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

According to the arbitrator’s award, on January 11, 1972, an activity 
employee in the bargaining unit executed an authorization for the with­
holding of his union dues and such withholding subsequently began. In 
September 1972 the employee was promoted to a position outside the 
bargaining unit. At that time the employee’s dues checkoff should have 
been teinninated; however, due to an error, dues deductions continued 
until the error wa,s discovered in September of 1975. During that period 
th^ employee was aware that the dues checkoff was being made and he made 
no effort to revoke his checkoff authorization nor to resign from the 
union. When the error was discovered, the employee and the union were 
notified and, acting on itg own initiative, the activity computed the 
amount of dues erroneously withheld, paid that amount to the employee, 
and subtracted an equal amount from the dues deduction payment made to 
the union for the payroll period October 5-18, 1975. The grievance 
resulting in the instant arbitration arose as a consequence of this 
action on the part of the activity.

The Arbitrator’s Award
The issue before the arbitrator as stipulated by the parties was;

Did the Employer violate Section 4a and Section 7, Article XXXVI 
of the negotiated agreement between Headquarters XVIII Airborne 
Corps and fort Bragg and AFGE Local 1770, dated 12 August 1974, by 
remitting $170.15 to [the employee] and deducting that amount from
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funds which AFGE Local 1770 regularly receives for union dues .
withheld via the negotiated Payroll Deduction of Union Dues system?— ' 
[Footnote added.]

The arbitrator determined, based upon his reading of the negotiated agree- 
ment, that the activity had violated the agreement by not paying to the 
union the total amount of the individual dues deductions withheld during 
the pay period in question, less only the service fee authorized in the 
agreement for providing the withholding service. He further determined 
that nothing in the agreement supported "any right of Employer self-help 
in deducting the amount in question. The arbitrator therefore concluded 
that "the Employer, in making the $170.15 subtraction in this case, 
violated Article XXXVI, Section 7 of the collective agreement."

Accordingly, the arbitrator awarded as follows:
The award is that the Employer violated Article XXXVI, Section 7 of 
the collective agreement and is therefore directed to pay to the 
Union the amount of $170.15.

IJ  According to the arbitrator’s award, the relevant portions of 
Article XXXVI (PAYROLL DEDUCTION OF UNION DUES) are as follows:

Section 3. The Union agrees to:

h. To take reasonable steps to include refunding of erroneously 
obtained funds, to protect the Employer from any and all claims and 
disputes by reason of its acting hereunder.

Section 4. The Employer agrees to:
a. Promptly notify the Union of the revocation of an allotment 
for Union dues by an eligible employee.
(Note: to be accomplished by Finance & Accounting Office, Civilian 
Pay Section).
Section 7- Within five (5) working days after each bi-weekly pay 
period, the Finance and Accounting Office, Civilian Pay Section, 
will furnish the Union a summary, in duplicate, which will identify 
the Union, list each member of the Union who has authorized a 
voluntary allotment, the amount of the fee of $.02 per employee per 
pay period for providing the withholding service and the net amount 
remitted to the Union. A single check covering the net amount due 
the Union will be forwarded within five (5) working days after each 
bi-weekly pay day. The check will be foirwarded to a specific Union 
Officer designated by name, in writing, by the Union.
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The agency filed a petition for review of the arbitrator's award with 
the Council. Under section 2411.32 of the Council's rules of procedure, 
the Council accepted the petition for review insofar as it related to 
the agency's exception which alleged that the award violates applicable 
law and appropriate regulation.^'

Opinion

Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in 
whole or in part, or remanded only on grounds that the award vio­
lates applicable law, appropriate regulation, or the order, or 
other grounds similar to those applied by the courts in private 
sector labor-management relations.

As previously noted, the Council accepted the agency's petition for 
review insofar as it related to its exception which alleged that the 
award violates applicable law. Because this case concerns issues within 
the jurisdiction of the Comptroller General's Office, especially the 
applicability of prior Comptroller General decisions to the facts of 
this case, the Council requested from him a decision as to whether the 
arbitrator's award violates applicable law. The Comptroller General's 
decision in the matter, B-180095, December 8 , 1977, is set forth below.

The Federal Labor Relations Cpuncil (FLRC) has requested our 
decision as to whether an arbitration award violates applicable law. 
The American Federation of Government Employees has also requested 
that we decide this matter. The Federal Labor Relations Council has 
captioned the case Headquarters, XVIXI Airborne Corps and Fort Bragg 
and American Federation pf Government Employees, Local 1770, AFL-CIO 
(Murphy, Arbitrator), FLRC No. 76A-145. The issue presented is 
whether, where dues allotments had been erroneously paid to the 
union, the agency was entitled to recover the same amount by setoff 
from a later dues allotments payment to the union.
The facts in this case are not in dispute and may be summarized as 
follows. Mr. Robert A. Johnson, a Fort Bragg employee and a dues- 
paying member of Local 1770, was promoted out of the bargaining unit 
to a supervisory position on September 10, 1972. At that time,
Mr. Johnson's agency should have teinninated his union dues allotment 
pursuant to 5 C.F.R. § 550.322(c) which provides that:

". . .an agency shall discontinue paying an allotment when the 
allotter is . . . promoted within the agency outside the unit

The agency requested and the Council granted, pursuant to section 
2411.47(f) of the Council's rules of procedure, a stay of the award pend­
ing determination of the appeal.

Agency's Appeal to the Council
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for which the labor organization has been accorded exclusive 
recognition . . . (Emphasis added.)

The agency, however, due to an error by a payroll clerk in the 
Finance Office, did not terminate Mr. Johnson's checkoff but 
continued to deduct his union dues allotment from his pay and pay 
it over to the union until September 1975, when the error was dis­
covered. The agency notified Mr. Johnson and Local 1770 of the 
error and made the necessary adjustment by refunding the erroneous 
deductions in the total amount of $170.15 to Mr. Johnson and 
concurrently deducting an equal amount from the dues payment made 
to Local 1770 for the payroll period of October 5-18, 1975. The 
adjustment was made pursuant to para. 10-118a, Army Regulations 
(AR) 37-105, that provides as follows:

"[a]djustment to correct amounts erroneously withheld or where 
through error withholdings have not been made from the salary 
of a currently employed individual will be made on a subsequent 
payroll on which the employee's name appears."

During the period that Mr. Johnson's dues checkoff were erroneously 
made, he received Statements of Earnings and Leave indicating that 
his checkoff was still in effect. Johnson made no effort to revoke 
his checkoff authorization nor to resign from the union. He con­
tinued to receive the union newspaper and other publications, and 
also had the use of a union member purchase discount card. Even 
after the agency notified him of the error, Johnson did not request 
a refund of the dues, either from the agency or from the union.

The union filed a grievance on November 7, 1975, alleging that 
pursuant to section 7, Article XXXVI of the collective-bargaining 
agreement between the agency and the union, the agency was not per­
mitted to deduct the $170.15 from the amount due the union for that 
biweekly pay period. In this connection, section 7 provides as 
follows:

"Section 7. Within five (5) working days after each bi-weekly 
pay period, the Finance and Accounting Office, Civilian Pay 
Section, will furnish the Union a summary, in duplicate, which 
will identify the Union, list each member of the Union who has 
authorized a voluntary allotment, the amount of the fee of $.02 
per employee per pay period for providing the withholding 
service and the net amount remitted to the Union. A single 
check covering the net amount due the Union will be forwarded 
within five (5) working days after each bi-weekly pay day.
The check will be forwarded to a specific Union Officer desig­
nated by name, in writing, by the Union."

The grievance was submitted to arbitration and hearings were held 
on October 1, 1976, at Fort Bragg, North Carolina. The agency 
contended that termination of Mr. Johnson's dues checkoff was
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required at the time of his promotion out of the unit on Septem­
ber 10, 1972, pursuant to 5 C.F.R. § 550.322(c) and that when the 
allotment was erroneously continued and eventually discovered, 
corrective action in the form of immediate pay adjustments were 
mandated by para. lQ-118, AR 37-105. The agency also contended 
that our holdings in Aberdeen Proving Ground (APG), B-180095, 
October 1, 1974, and Reconsideration of APG, 54 Comp. Gen. 921 
(1975) were directly applicable to this case. The APG decisions 
held that immediate agency recoupment of previous erroneous dues 
overpayments to the union was permitted, despite an agreement pro­
vision requiring that all dues deducted by the agency for each pay 
period less a fixed collection charge were to be paid over to the 
union. Finally, the agency contended that if the arbitrator ordered 
it to pay the union the disputed $170.15, it would be unable to 
comply with the award because no appropriation existed from which 
such payment could be made pursuant to 31 U.S.C. § 628.

In deciding this grievance, the arbitrator assumed that he had no 
power to interpret laws, regulations and administrative decisions 
that impact on the provisions of the agreement. The arbitrator 
stated that he could only interpret and apply the provisions of the 
agreement, and that since the law and regulations were not a part 
thereof, he had no authority to construe the law and regulations.
He added, that if the regulations were to be given legal precedence 
over the contract, someone else would have to act to accomplish 
that result.

The agreement, according to the arbitrator, in section 7 required 
tt̂ e agency to pay over the "net amount due" to the union for each 
pay period, and did not authoi^ize the agency to unilaterally initiate 
a refund to an employee and then reimburse itself from the amount 
due |:he union for the next payroll period. He concluded that the 
agency in making the $170.15 deduction had violated the agreement 
and he directed the agency to pay the amount of $170.15 to the union.
In so deciding, the arbitrator concluded that the APG decision is 
distinguishable and not controlling in this case. We disagree. We 
believe that the Issues in the two cases are very similar and that 
our ̂  holding in B-180095, October 1, 1974, and 54 Comp. Gen. 921 
(1975) are directly in ppint here and require that the arbitrator's 
award be invalidated.

The APG decision involved an agency's unilateral action in deducting 
$80.33 from its payment of dues to the union to recover a previous 
overpayment of dues resulting from the agency's failure to terminate 
an allotment when an employee had been promoted out of the bargain­
ing unit. Although there are differences between the collective- 
bargaining agreements in the two cases, these differences are 
immaterial because the subject matter is controlled by Civil Service
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Commission regulations and by Executive Order 11491, both of which 
provide that a dues allotment terminates when an employee is trans­
ferred out of the bargaining unit.

Because the APG case is so similar to the Fort Bragg case before us, 
we suspended action on the present case, and so notified the 
Federal Labor Relations Council by letter of September 27, 1977, 
pending resolution of the union's suit in the Court of Claims on 
the APG matter.

On October 19, 1977, the Court of Claims decided the APG case in 
Lodge 2424, International Association of Machinists and Aerospace 
Workers, AFL-CIO v. United States, Ct. Cl. No. 172-76. The court's 
opinion first cites the Department of Defense directive, the 
Executive order, and the Civil Service Commission regulation, all 
of which require that the union dues allotment must be discontinued 
when the employee is transferred out of the bargaining unit. The 
opinion then quotes section 12(a) of Executive Order 11491 which 
provides that each agreement between an agency and a union is 
subject to existing or future laws and regulations of appropriate 
authorities. The court then concluded as follows:

"Since the law, as provided in the regulations, required a 
termination of the dues allotment upon Mr. Wright's transfer, 
the payments made by the Government thereafter were both 
erroneous and illegal."

As to the remaining issue of the legality of the Government's 
self-help recovery of the erroneous overpayments, the Court of 
Claims found that the means used were not only authorized by the 
regulations but also sanctioned by the well-settled rule of law 
allowing the Government to recover by setoff or otherwise sums 
illegally or erroneously paid.
In addition the Court of Claims made it clear that Federal laws and 
regulations are controlling in Federal sector arbitration by the 
following rationale (slip opinion, pp. 9-10):

"In an effort to avoid the difficult obstacle presented by the 
cited regulations, plaintiff maintains that judicial review of 
an arbitrator's decision is a limited one and that the court 
must enforce an arbitrator's award where the arbitrator does not 
'exceed the scope of his authority.' In support of this posi­
tion, plaintiff cites a long line of cases, including United 
Steelworkers of America v. U.S. Gypsum Co., 492 F.2d 713 (5th 
Cir. 1974), reversing 339 F. Supp. 302 (N.D. Ala. 1971);
United Steelworkers of America v. Enterprise Wheel and Car 
Corp., 363 U.S. 593 (1960); United Steelworkers of America v. 
Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); United 
Steelworkers of America v. American Mfg. Co., 363 U.S. 564
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(1960). However, we reject plaintiff's argument because we 
find that the authorities cited are inapposite to the facts of 
this case. See Byrnes v. United States« Ct. Cl. No. 354-75, 
order of February 4, 1977 at p. 2, 213 Ct. Cl. ___ (1977).

"In the first place, the cases cited by plaintiff all concern 
labor arbitration awards made in the context of private labor 
disputes. Those decisions focus on the Congressional intent, 
as reflected in the Labor-Management Relations Act, 29 U.S.C.
§ 141, et seq., 61 Stat. 136, that industrial labor disputes be 
settled by arbitration. However, the definition of ‘employer' 
in the Labor-Management Act specifically excludes the United 
States, 29 U.S.C. §§ 142(3) and 152(2). Consequently, those 
cases, which limit judicial review and accord finality to 
decisions of arbitrators, including their construction of 
provisions of collective bargaining agreements, have no appli­
cation to an arbitrator's decision made pursuant to a collective 
bargaining agreement between the Government and a union.

"In the second place, we cannot agree with the plaintiff's 
contention that the arbitrator 'did not exceed the scope of his 
authority' in awarding the $80.33 to the union. On the contrary, 
we find that he based his decision on a literal reading of one 
section of the collective bargaining agreement and ignored laws 
and regulations which were an integral part of that agreement 
and binding upon him as equally as on the parties. Since the 
decision was contrary to law, it cannot be upheld."

In the instant case the law and regulations governing employee dues 
checkoff and adjustment of payroll accounts where erroneous deduc­
tions occur are the same as in the APG case. Pursuant to 5 C.F.R.
§ 550.322(c) an agency is required to discontinue paying the union 
dues allotment of an en^ployee when he is promoted within the agency 
outside the unit for which the labor organization has been accorded 
exclusive recognition. Because Mr. Johnson was promoted outside 
the bargaining unit, the agency was absolutely required to terminate 
paying his allotment on September 10, 1972. However, because of an 
administrative error, the allotment was continued until September 
1975 and Mr. Johnson's aggregate compensation for the period, to 
which he was legally entitled, was reduced by $170.15. Upon 
discovering that union dues had been erroneously withheld from 
Mr. Johnson's pay, his agency complied with the mandatory provi- 
s:j.ons of para. 10-118, AR 37-105, governing adjustments for union 
dues deductions. That paragraph requires that the agency make an 
adjustment on a subsequent payroll to correct amounts erroneously 
withheld. Then, having reimbursed the employee for funds errone­
ously withheld, it was necessary for the agency to made an adjustment 
in the union's account to correct the past overpayments. This it 
did by a one-time recoupment which was recognized as an appropriate 
measure to adjust such accounts in our Aberdeen Proving Ground
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decisions B-180095, October 1, 1974, and 54 Comp. Gen. 921 (1975). 
As noted above, those decisions have recently been upheld in 
Lodge 2424, International Association of Machinists and Aerospace 
Workers, AFL-CIO v. United States, Ct. Cl. No. 172-76, supra.

Accordingly, we conclude that the arbitrator's award is inconsist­
ent with the applicable regulations and, therefore, may not be 
implemented.

Based on the foregoing decision of the Comptroller General it is clear 
that the arbitrator's award in this case violates applicable law and 
appropriate regulations and, therefore, must be set aside.

Conclusion

For the foregping reasons, and pursuant to section 2411.37(b) of the 
Council's rules of procedure, we set aside the arbitrator's award.

By the Council.

Issued: January 12, 1978
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Aerospace Guidance and Metrology Center, Newark AFS, Ohio and American 
Federation of Government Employees, Local 2221 (DiLeone, Arbitrator). This 
appeal arose from the arbitrator’s award which directed that the grievant 
be assigned to a particular position for which she had applied but not 
been seJLected. The Council accepted the agency's petition for review insofar
as it related to the agency's exception which alleged that the award violated 
appropriate regulation, namelv the Federal Personnel Manual (Report No. 133).

Council action (January 13, 1978). Based upon Civil Service Commission 
interpretations of applicable Commission regulations previously received 
and applied in like arbitration cases, the Council held that the arbitrator's 
award in this case was violative of the Federal Personnel Manual. Accordingly, 
pursuant to section 2411.37(b) of its rules of procedure, the Counr'ii set 
aside the arbitrator's award.

FLRC No. 77A-47
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UNITED STATES 
FEDERAL LABOR RELATIONS COUNCIL 

WASHINGTON, D.C. 20415

Aerospace Guidance and Metrology 
Center, Newark AFS, Ohio

and FLRC No. 77A-47
American Federation of Government 
Employees, Local 2221

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case
This appeal arose from the arbitrator's award which directed that the 
grievant be assigned to a particular GS-5 position for which she had 
applied but not been selected.
Based upon the findings of the arbitrator and the record before the Council, 
it appears that the Aerospace Guidance and Metrology Center (the activity) 
sought to fill a vacancy for the position of GS-5 Equal Opportunity Special­
ist. A number of activity employees, including the grievant, applied for 
the position. Following personal interviews with all the applicants, the 
activity’s staffing development office determined that the grievant was 
the only activity employee eligible to be considered for the vacant posi­
tion. Thereafter, a determination was made to expand the area of 
consideration to encompass all Air Force personnel. Following issuance 
of a second announcement of the vacancy for the GS-5 position, a new 
"profile" was established which included the grievant and four other appli­
cants from other Air Force locations. These four new applicants were 
interviewed by telephone and one of those interviewed in this manner was 
selected to fill the vacancy. The grievant challenged her nonselection by 
filing a grievance alleging a violation of Article 29, Section A of the 
parties' negotiated agreement which provides that "Full consideration will 
be given to AGMC employees in filling vacant positions consistent with 
Air Force policy." The matter was ultimately submitted to arbitration.

The Arbitrator's Award
The arbitrator determined that the activity violated Article 29, Section A 
of the parties' agreement when it did not select the grievant for the 
vacant GS-5 position. In arriving at this conclusion the arbitrator found 
that, although in the circumstances of this case the activity could pro­
perly expand its area of consideration, it was required to evaluate the 
applicants from the second profile "by the same means as those used to
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evaluate the grievant." Noting particularly that "the selection was made 
from the second profile by a mere long distance telephone call," the 
arbitrator found, in essence, that no meaningful comparison between the 
grievant and the other applicants could be made in view of the disparity 
of the means used to evaluate the applicants. According to the arbitrator, 
the activity failed to present persuasive evidence that the successful 
applicant possessed qualifications that were not possessed by the grievant. 
Consequently, he concluded that ”[f]rom the evidence . . . the grievant 
should have been selected among those who applied." To remedy the contract 
violation, the arbitrator directed that the grievant be assigned to the 
GS-5 Equal Opportunity Specialist position.1/

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator’s award with the 
Council. Under section 2411.32 of the Council’s rules of procedure, the 
Council accepted the petition for review insofar as it related to the 
agency’s exception which alleged that the award violates appropriate regu­
lation, namely the Federal Personnel Manual.^/ The union filed a brief.

Opinion
Section 2411.37(a) of the Council’s rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other grounds? 
similar to those applied by the courts in private sector labor- 
management relations.

As previously stated, the Council accepted the agency’s petition for 
review insofar as it related to the agency’s exception which alleged that 
the award violates appropriate regulation, namely the Federal Personnel 
Manual.

With respect to the issue presented by acceptance of the agency's exception 
alleging that the award violates the Federal Personnel Manual, the Council 
has previously received and applied Civil Service Commission interpreta­
tions of applicable Commission regulations pertaining to arbitration awards

\f It appears that the grievant was considered for the GS-5 position 
under competitive procedures because the position was one with known pro­
motion potential and, as the grievant was already a GS-5 at the time she 
applied for the position, backpay was not involved in the matter and the 
arbitrator did not award the grievant backpay.
y  Pursuant to section 2411.47(f) of the Council’s rules of procedure, 
the Council granted the agency’s request for a stay of the award pending 
determination of the appeal.
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which, as here, direct an agency to select a particular individual for 
a particular position. The Civil Service Commission has advised the 
Council that:^/

FPM Chapter 335, Subchapter 2 (Requirement 6)^/ sets forth the 
management right to select or nonselect. This management right can 
only be abridged if a direct causal connection between the agency’s 
violation(s) and the failure to select a specific employee or from 
a specific group of employees is established. It must be determined 
by competent authority that but for the violation(s) that occurred, 
the employee in question would definitely (and in accordance with 
law, regulation, and/or negotiated agreement) have been selected. 
[Footnote added.]

In the present case there is no finding that the requisite direct causal 
relationship exists between the agency's violation of the negotiated 
agreement and the grievant's failure to be selected, a finding essential 
to sustaining as consistent with the Federal Personnel Manual an award 
directing that an individual be selected for a particular position.A' 
Accordingly, we conclude that the arbitrator’s award which directs that

3J Tooele Army Depot, Tooele, Utah and American Federation of Government 
Employees, AFL-CIO, Local 2185 (Linn, Arbitrator), FLRC No. 75A-104 
(July 7, 1976), Report No. 108 at 3-4 of the Council’s decision. See also 
Veterans Administration Center, Temple, Texas and American Federation of 
Government Employees, Local 2109 (Jenkins, Arbitrator), FLRC No. 74A-61 
(Feb. 13, 1976), Report No. 99; Francis E. Warren Air Force Base,
Cheyenne, Wyoming and American Federation of Government Employees, Local 
2354 (Rentfro, Arbitrator), FLRC No. 75A-127 (Sept. 30, 1976), Report 
No. 114.
V  Requirement 6. Each plan shall provide for management's right to 
select or iionselect. Each plan shall include a procedure for referring 
to the selecting official a reasonable number of the best qualified 
candidates Identified by the competitive evaluation method of the plan 
(referral of fewer than three or more than five names for a vacancy may 
only be done in accordance with criteria specified in the plan).
V  While the arbitrator in the present case found that the activity 
violated the provision of the negotiated agreement entitling activity 
employees to "full consideration" in the filling of vacant positions, he 
did not find that but for the grievant's failure to receive "full con­
sideration," she would have definitely been selected for the position.
That is, the arbitrator did not find that had the grlevant been given the 
"full consideration" required by the negotiated agreement she definitely 
would have received the position. The arbitrator’s finding that "the 
grlevant should have been selected" is not, in the circumstances of this 
case, tantamount to the requisite but for determination required by the 
Commission to abridge management's right to select or nonselect set forth 
in the Federal Personnel Manual.
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the erievant be assigned to the position of GS-5 Equal Opportunity Special­
ist is violative of the Federal Personnel Manual and cannot be sustained.

Conclusion

Bor the foreKolng reasons, and pursuant to section 2411.37(b) of the 
S L S l ' s “ X r o £  procedure, we hereby set aside the arbitrator's award.

By the Council.

Henry ?razier 
Executiw Director

Issued; January 13, 1978
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Professional Air Traffic Controllers Organization, MEBA, AFL-CIO, A/SLMR 
No. 878. The Assistant Secretary, In agreement with the Administrative Law 
Judge, found that the union violated section 19(b)(1) and (3) of the Order 
by the conduct of Its agents In coercing, or attempting to coerce, the 
Individual complainant (who was a member of the union) for the purpose of 
hindering or Impeding his work performance, productivity, or the discharge 
of his duties owed as an employee of the United States; and further vio­
lated section 19(b)(1) by Interfering with the employee's section 1(a) right 
to refrain from assisting a labor organization. The union appealed to the 
Council, alleging that the decision of the Assistant Secretary was arbitrary 
and capricious and raised major policy Issues.
Council action (January 13, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of the 
Council's rules of procedure; that Is, the decision of the Assistant Secre­
tary did not appear arbitrary and capricious or present any major policy 
issues. Accordingly, the Council denied the union's petition for review.

FLRC No. 77A-99
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UNITED STATES

fe d e r a l  l a b o r  r e l a t io n s  c o u n c il

1900 E STREET, N.W. • WASHINGTON, O.C. 20415

January 13, 1978

Mr. William B. Peer 
Barr and Peer
Suite 1Q02, 1101 17th Street, NW. 
Washington, D.C. 20036

Re; Professional Air Traffic Controllers 
Organization, MEBA, AFL-CIO, A/SLMR 
No. 878, FLRC No. 77A-99

Dear Mr. P^er:
The Council has carefully considered your petition for review of the 
Assistant Secretary's decision in the above-entitled case.

In this case^ as found by the Assistant Secretary, the Professional Air 
Traffic Controllers Organization, MEBA, AFL-CIO (PATCO) was the exclusive 
representative of certain employees at the St. Louis, Missouri, Air 
Traffic Control Facility (the activity). An employee at the activity 
(who was a member of PATCO) filed an unfair labor practice complaint 
alleging, in substance, that PATCO violated section 19(b)(1) and (3) of 
the Order by certain coercive acts taken by its agents against him while 
he was engaged in his aiip traffic control duties and was exercising his 
rights assured by section 1(a) of the 0?:der. More specifically, the 
compla4-nt alleged that agents of PATCO failed to cooperate with him in 
carrying out his air traffic control duties and took specific action 
which impede^ his work performance, and that he was improperly threatened 
by PATCO’s Facility Representative.
The pertinent facts of ^h^s case, as found by the Assistant Secretary, 
arp as follows; the complainant employee disagreed with PATCO’s Facility 
Representative (who was also President of the PATCO local representing 
the facility employees) over certain methods advocated by the Facility Re­
presentative to carry out PATCO's goals. The Facility Representative, and 
other employees identified as among the leadership of the PATCO local, 
attempted, through various acts, to "persuade” the employee to agree with 
their approach to labpr-management relations. Although this "persuasion" 
included such conduct as merely "shuni;iing" the employee, a pattern of 
refusing to cooperate with the epiployee while he was carrying out his air 
traffic 9ontrol duties also devel,oped. This lack of cooperation generally 
was limited to not responding immediately when the employee requested 
assistance in carrying out his air traffic control responsibilities. 
However, on one occasion, another controller at the facility, identified
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as a PATCO crew or team representative, made an apparent deliberate attempt 
to cause a "systems error" by the employee. During a confrontation over 
this incident a few days later between the employee and PATCO*s Facility 
Representative, the latter accused the employee of being a dangerous con­
troller, and alluding to the fact that the employee had used PATCO's 
Facility Representative and other controllers to check out at the activity, 
threatened him to the effect that he (the employee) would get his in the 
end. Subsequently, PATCO*s Facility Representative intimated to a super­
visor that the employee had caused a "systems error" and stated that it 
had been a bad operation. During the same period, PATCO's leadership 
protested working with the employee to the same supervisor. Finally, 
following this discussion, a Regional Vice President of PATCO charged that 
the supervisor was covering up a "systems error" involving the employee.
The Assistant Secretary, in agreement with the Administrative Law Judge 
(ALJ) found, in pertinent part, that PATCO violated section 19(b)(1) and 
(3) of the Order by the foregoing conduct of its agents.2.' Thus, he found 
that "[t]he evidence clearly establishe[d] that . . . the [employee] was 
a member of [PATCO], and that [PATCO] coerced, or attempted to coerce,
[him] for the purpose of hindering or impeding his work performance, 
productivity, or the discharge of his duties owed as an employee of the 
United States." [Footnotes omitted.]^/ The Assistant Secretary further 
held that PATCO’s conduct violated section 19(b)(1) of the Order by 
interfering with the employee's section 1 (a) right to refrain from 
assisting a labor organization.
In your petition for review on behalf of PATCO, you allege that the decision 
of the Assistant Secretary is arbitrary and capricious in that he rejected, 
without analysis, PATCO's contentions that the ALJ made conflicting rulings 
on what was being tried and allowed matters outside the scope of the 
complaint to be litigated, thereby denying PATCO due process and a fair 
hearing. You also allege that the Assistant Secretary's decision raises 
major policy issues as to (1) "whether the conduct of [PATCO] is covered 
by § 19(b)(1)," contending that only acts or threats of physical violence 
are prohibited, rather than the typfe of conduct alleged in the instant case;

T7 However, the Assistant Secretary rejected the ALJ's finding that the 
PATCO local also violated the Order. In this regard, the Assistant Secretary 
stated that "procedural due process precludes construing a complaint so 
broadly as to include as party respondents components of national labor 
organizations not named in the complaint." The Assistant Secretary also 
rejected the ALJ's finding of a violation of the Order based upon matters 
not alleged in the complaint.
7J In this regard, the Assistant Secretary rejected PATCO's contention 
that section 19(b)(3) is applicable only to situations involving internal 
union discipline, finding instead that it also "was intended to protect 
union members from any act by a labor organization which in any way 
interferes with the performance of their duties as employees."
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(2) "whether § 19(b)(3) prohibits the conduct complained of against 
[PATCO]," contending that the provision refers not to the rights of an 
employee but to the rights of a union member which are protected from 
infringement, e.g., to be a member of a union, hold office and vote; and
(3) "whether PATCO is guilty for the unheard of and unauthorized acts of 
others," contending that PATCO was not culpable for the acts of others 
which were attributed to it.

In the Council's opinion, your petition for review does not meet the 
requirements of sectiqn 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
ciouŝ  or present any major policy issues.

With respect to your allegation that the decision of the Assistant Secretary 
is arbitrary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision. In this 
regard, we note the Assistant Secretary's finding, based upon his examina­
tion of the record, that the ALJ's rulings in question were not contra­
dictory or prejudicial to PATCO, and further note (supra n. 1) the 
Assistant Secretary's rejection of the ALJ's finding of a violation based 
upon matters not set forth in the complaint. As to your contentions 
relating to the Assistant Secretary's application of section 19(b)(1) and 
(3) of the Order herein, no major policy issue is presented warranting 
Council review. Thus, your appeal fails to demonstrate that the Assistant 
Secretary's application of section 19(b)(1) and (3), in the facts and 
circumstances of this case, is in any manner inconsistent with the purposes 
and policies of the Order.

As to the conduct prohibited by section 19(b)(1), your appeal fails to 
provide any basis to support your assertion that it prohibits only threats 
or acts of physical violence and intimidation, rather than the conduct 
involved herein, noting particularly that section 19(b)(1) provides that 
a labor organization shall not "Interfere with . . . an employee in the 
exercise of his rights assured by this Order." As to the rights protected 
by section 19(b)(3), your appeal likewise fails to provide any basis to 
support your assertion that it refers only to the rights of a union member 
£ua union member, noting particularly, as did the Assistant Secretary, 
that section 19(b)(3) "was intended to protect union members from any 
act by a labor organization which in any way interferes with the performance 
of their duties as employees.'' Finally, with respect to your contention 
that PATCO should not be held responsible for "the unheard of and unauthorized 
acts of others," such assertion essentially constitutes mere disagreement 
with the Assistant Secretary's finding that PATCO violated the Order by 
certain specific acts and "conduct of its agents with respect to the 
[employee]," and thus presents no basis for Council review.

Since the Assistant Secretary's decision do^s not appear arbitrary and 
capricious and does not present a major policy issue, your appeal fails
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to meet the requirements for review as provided under section 2411.12 
of the Council’s rules of procedure. Accordingly, review of your appeal 
is hereby denied.

By the Council.

Henry B. (J^izier III 
Executive Director

cc: A/SLMR 
Labor

C. Oldham
Attorney for Complainant
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Department of Treasury, IRS, Chicago District, Assistant Secretary Case 
No. 50-15400(CA). The Assistant Secretary, in agreement with the Regional 
Administrator (RA), found that section 19(d) of the Order barred further 
proceedings on the 19(a)(1) and (2) complaint filed by the union (NationaJ 
Treasury Employees Union). The union appealed to the Council, alliiging that 
the Assistant Secretary's decision presented a major policy issue.

Council action (January 17, 1978). The Council held that the union’s 
petition for review did not meet the requirements of section 2411.12 of the 
Council's rules of procedure; that is, the decision of the Assistant Secre­
tary did not present a major policy issue, and the union neither alleged, 
nor did it otherwise appear, that his decision was arbitrary and capricious. 
Accordingly, the Council denied the union's petition for review.

FLRC No. 77A-111
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, D.C. 20415

January 17, 1978

Mr. William E. P^rsina 
Associate General Counsel 
National Treasury Employees Union 
Suit;e 1101, 1730 K Street, NW. 
Washington, D.C, 20006

Re: Department of Treasury. IRS, Chicago District, 
Assistant Secretary Case No. 50-15400(CA),
FLRC No. 77A-111

Dear Mr. Persina:
The Council has carefully considered your petition for review of the 
Assistant Secretary's decision in the above-entitled case.

In this case, a pre-complaint unfair labor practice charge was filed with 
the Department of Treasury, IRS, Chicago District (the activity) by the 
National Treasury Employees Union (the union) in a letter dated March 15, 
1976, Thereafter, on December 3, 1976, the union filed an unfair labor 
practice complaint with the Assistant Secretary alleging, in pertinent 
part, a violation by the activity of section 19(a)(1) and (2) of the 
Order. The violations were based upon an allegation that the activity 
had denied an employee (the local union president) administrative time 
to attend a meeting with the Civil Service Commission and had orally 
admonished the employee for using administrative time to attend the 
meeting in question.
In the interim, between the filing of the charge and the complaint, the 
employee had invoked the agency grievance procedure by letter dated 
April 13, 1976, over the same issues. The grievance was entertained by 
the activity, and was pursued on the merits through the various steps 
except the final one (the appointment of a hearing examiner), at which 
point the activity informed the union that it would hold the grievance 
in abeyance pending disposition of the unfair labor practice charge.
The Assistant Secretary, in agreement with the Regional Administrator, 
found that further proceedings in the matter were unwarranted in that 
section 19(d) of the Order bars further proceedings under section 19(a). 
The Assistant Secretary found first that the filing of a pre-complaint 
charge, as prescribed in his regulations, initiates the unfair labor
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practice procedure.^^Thereafter, relying upon the Council's 1971 Report 
and Recommendations— he found:

. . . under the particular circumstances of this case, . . .  if the 
same issue was involved herein in both forums. Section 19(d) would 
bar further proceedings on the instant unfair labor practice com­
plaint. Thus, despite the fact that the pre-complaint charge herein 
was filed prior to the grievance, the complainant elected to pursue 
the latter procedure and, in this regard, pursued the grievance, on 
its merits, through the various steps. [Citation deleted.]

Finding that the issue raised in the complaint was clearly argued in the 
various steps of the grievance procedure, the Assistant Secretary denied 
the union’s request for review seeking reversal of the RA's dismissal of 
the portions of the complaint pertinent herein.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary’s decision presents the following major policy issue:

Whether, under § 19(d) of EO 11491, as amended, the pursuit of an 
agency grievance after the invocation of the [unfair labor practice] 
procedure, but before active pursuit of a complaint, mandates dis­
missal of the ULP complaint. [Emphasis in original.]

In this regard you contend, in substance, that the analysis by the Assistant 
Secretary is inappropriate to the resolution of 19(d) issues, "in that it 
looks, not to which procedure was employed first, but which procedure had 
the most work or effort put into it first." You contend this to be a 
"highly subjective criteria" uncalled for under the Order, and "as a 
practical matter, unworkable."

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council’s rules; that is, the 
decision of the Assistant Secretary does not present a major policy 
issue, and you neither allege, nor does it otherwise appear, that his 
decision was arbitrary and capricious. Thus, in the Council’s view, the 
Assistant Secretary’s finding that section 19(d) of the Order barred the 
union s complaint "[ujnder the particular circumstances of this case," 
wherein the union pursued a grievance through the grievance procedure 
a ter having filed a pre-complaint charge, presents no major policy issue

—  ̂ . . .  when an issue may be processed under either a grievance 
procedure or the unfair labor practice procedure, it be made optional with 
the aggrieved party whether to seek redress under the grievance procedure 
or the unfair labor practice procedure. The selection of one procedure 
would be binding; the aggrieved party would not be permitted, simultaneously 
or sequentially, to pursue the issue under the other procedure." Labor- 
Management Relations in the Federal Service (1975), at 57-8.
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warranting Council review, noting, as did the Assistant Secretary, that 
section 19(d) was designed to preclude an aggrieved party from "simulta­
neously or sequentially" pursuing redress under a grievance procedure or 
the unfair labor practice procedure.

Since the Assistant Secretary's decision does not present a major policy 
issue, and you neither allege, nor does it otherwise appear, that his 
decision was arbitrary and capricious, your appeal fails to meet the 
requirements for review as provided in section 2411.12 of the Council's 
rules. Accordingly, your petition for review is hereby denied.

By the Council.
Sincerely,

Henry B.\Jrazier 
Executive Director

: 111

cc: A/SLMR 
Labor
T. J. O'Rourke 
IRS
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Department of the Treasury, United States Secret Service, Executive 
Protective Service, Washington, D.C., Assistant Secretary Case No. 22-O7770(R0), 
The Assistant Secretary, upon a representation petition filed by the union 
(Police Association of the District of Columbia) found, in agreement with 
the Acting Regional Administrator (ARA), that since the agency head had 
determined that the employees involved should be excluded from coverage of 
the Order pursuant to section 3(b)(3), the Assistant Secretary was without 
authority to review that decision, and further proceedings in the matter were 
not warranted. Accordingly, the Assistant Secretary denied the union's 
request seeking reversal of the ARA’s dismissal of the subject representation 
petition. The union appealed to the Council, alleging that the Assistant 
Secretary's decision presented a number of constitutional questions concerning 
the provisions of section 3(b)(3) of the Order.
Council action (January 17, 1978). The Council held that the union’s 
petition for review did not meet the requirements of section 2411.12 of the 
Council's rules of procedure; that is, the Assistant Secretary's decision 
neither raised major policy issues warranting Council review, nor appeared 
arbitrary and capricious. Accordingly, the Council denied the union's 
petition for review.

FLRC No. 77A-117
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January 17, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Joel M. Finkelstein 
Counsel for Police Association 
of the District of Columbia 

Suite 1105
1120 Connecticut Avenue, 
Washington, D.C. 20036

Re: Department of the Treasury, United States Secret 
Service, Executive Protective Service, Washington,
D.C., Assistant Secretary Case No. 22-07770(R0), 
FLRC No. 77A-117

Dear Mr. Finkelstein:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency’s opposition thereto, in the 
above-entitled case.

According to the documents filed with your petition, this case arose upon 
the filing, on February 7, 1977, of a representation petition by the Police 
Association of the District of Columbia (the union) seeking to represent a 
unit of officers and sergeants of the Department of the Treasury, United 
States Secret Service, Executive Protective Seirvice (EPS). On July 26,
1971, the head of the agency had excluded employees of the Executive 
Protective Service under section 3(]d)(3) of the Order. This determination 
was reaffirmed by the Acting Secretary of the agency on August 22, 1975.
The present Secretary of the Treasury reaffirmed this exclusion on March 23, 
1977 when he determined under section 3(b)(3) of the Order " . . .  that the 
provisions of the Executive Order, as amended, cannot be applied to the 
Executive Protective Service in a manner consistent with national security 
requirements and considerations." Thereafter, the Acting Regional Adminis­
trator dismissed the union’s representation petition. The Assistant 
Secretary denied the union’p request for review seeking reversal of the 
dismissal of the petition. In so ruling, the Assistant Secretary stated:

In agreement with the Acting Regional Administrator, I find that as the 
head of the agency has determined, in his sole judgment, that employees 
of the Executive Protective Service should be excluded from coverage of 
Executive Order 11491, as amended, under Section 3(b)(3), I am without 
authority to review such decision and further proceedings in this 
matter are not warranted. See Naval Electronic Systems Command 
Activity, Boston, Massachusetts, FLRC No. 71A-12.

In your petition for review on behalf of the union you allege that the 
following questions are presented: (1) whether the procedures used by the 
Secretary of the Treasury were consistent with due process when the 
Secretary’s determination was made without providing the union access to
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the information supplied to and relied upon by the Secretary and without ar- 
opportunity for the union to respond to such information; (2) whether the 
decision of the Secretary of the Treasury was inconsistent with union members' 
first amendment rights in that it.did not take into account the lack of a 
relationship between matters traditionally the subject of collective bar­
gaining agreements and national security; and (3) whether the decision of tĥ  
Secretary of the Treasury denied union members equal protection of the law 
in that other Federal employees similarly situated have been and are accordec 
the right to bargain collectively. You further allege that this case is 
distinguishable from Naval Electronic Systems Command in that the constitu­
tional issues raised by this petition were not addressed in that case, and 
that in any event, the Council's decision in that case is inconsistent with 
due process and the first amendment.
In the Council's opinion, your petitidn for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the Assistant 
Secretary's decision neither raises major policy issues warranting Council 
review nor appears arbitrary and capricious. More particularly, the questio 
which you present in this case concern alleged constitutional issues deriving 
from the provisions of section 3(b)(3) of the Order. In this regard, the 
Council has previously stated;

As the courts have frequently held, the role of a Government agency is 
not to judge the constitutionality of the law which it is empowered to 
administer. Thus, the Council's function in the instant case is 
strictly limited to interpreting and applying the provisions of the 
Order in a manner which is consonant with the language, intent and 
purposes of the Order. [National Treasury Employees Union and Internal 
Revenue Service. Department of Treasury, A/SLMR No. 536, FLRC No. 15k-H 
(Mar. 3, 1976), Report No. 97.]

Accordingly, no basis for Council review is presented by your petition for 
review. Moreover, your appeal fails to show that the Assistant Secretary's 
decision.herein was inconsistent with controlling Council precedent. Naval 
Electronic Systems Command Activity, Boston, Mass., Assistant Secretary Case 
No. 31-3371(EO), 1 FLRC 144 [FLRC No. 71A-12 (Jan. 19, 1972), Report No. 18]
Since the Assistant Secretary's decision does not present any major policy 
issues warranting review, nor does it appear arbitrary and capricious, your 
appeal falls to me^t the requirements for review as provided in section 2411Ji 
of the Council's rules. Accordingly, your petition for review is hereby 
denied.
By the Council.

Sincerely,

Ler I
Executive Director
Henry BC^razier H r

cc; A/SLMR P. T. Weiss 
Labor Treasury



FLRC No. 77A-98
U.S, Army Support Detachment, Fort McArthur, California and American 
Federation of Government Employees, Local 2866 (Jones, Arbitrator). The 
arbitrator determined that although the union was aware of a recurrent 
failure by the activity to publicize promotional opportunities as required 
by the parties* agreement, it nonetheless did not move to correct the 
situation until it proceeded to protest the promotion action here involved. 
Thus, the arbitrator concluded that the grievances pressed by the union in 
the instant proceeding were untimely in the sense that the union did not 
move earlier to correct such noncompliance with the agreement. As his 
award, the arbitrator, in pertinent part, directed the activity to hence­
forth comply with the relevant provision of the parties' agreement but 
ruled that the union was not entitled to retroactive relief in this case 
for past violations by the activity of the subject provision. The union 
appealed to the Council, requesting that the Council accept its petition for 
review of the arbitrator's award based upon exceptions alleging, in essence, 
that the arbitrator's factual determination as to untimeliness was not 
based on any evidence before the arbitrator and was erroneous.
Council action (January 19, 1978). The Council held that the union's 
exceptions provided no basis for acceptance of its petition under section
2411.32 of the Council's rules of procedure. Accordingly, the Council 
denied the union's petition for review.
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January 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Mr. Peter B. Broida, Staff Counsel 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW.
Washington, D.C. 20005

Re: U.S. Army Support Detachment, Fort McArthur,
California and American Federation of Government 
Employees, Local 2866 (Jones, Arbitrator), FLRC 
No. 77A-98

Dear Mr. Broida:

The Council has carefully considered the union’s petition for review of 
the arbitrator's award, and the agency's opposition thereto, filed in the 
above-entitled case.

According to the arbitrator's opinion accompanying his award, this matter 
involves a dispute over a promotion to the position of Supervisory Produc­
tion Controller, GS-8. The union filed a grievance complaining that the 
parties' negotiated agreement had been "misapplied" in the promotion of 
an employee to that position. The grievance was ultimately submitted to 
arbitration.

The arbitrator stated the "core contractual issue" before him to be as 
follows:

Was the Employer obligated to publicize the Supervisory Production 
Controller job on or about April 11, 1976, and, having failed tr 
do so, what remedy, if any, is now appropriate?

In discussing this issue, the arbitrator observed that the negotiated 
agreement "declares without equivocation that 'Promotion opportunities 
will be publicized In this respect, the arbitrator concluded

"[n]othing that has been proffered by the Employer demonstrates 
convincingly that the Agreement should not mean, or be allowed to mean, 
that quite plainly stated intendment." However, at the same time, he con" 
eluded that "there are at least three sets of circumstances that occur in 
the course of labor-management relations that result in one party or the 
other being precluded from availing of an otherwise existing contractual 
entitlement: waiver, estoppel and untimeliness." Noting that "there has 
existed a practice at least since 1973 for promotional opportunities 
among repromotional eligibles to be effectuated without compliance with 
the provisions of [the negotiated agreement]," the arbitrator, accordingly) 
concluded "that the grievances pressed by the Union in this proceeding ar® 
untimely in the sense that, being aware of a recurrent failure to publiciz® 
promotional opportunities, the Union nonetheless did not move to correct
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the situation of noncompliance with the provisions of [the negotiated 
agreement] until it proceeded to protest [the disputed] promotion." The 
arbitrator, therefore, made in pertinent part the following award:

1. The Employer shall henceforth comply with Article XVII, public­
izing all promotion opportunities, including those that will in 
the circumstances be filled by repromotion-eligible employees.

2. The Union is not contractually entitled to retroactive relief
in this proceeding relative to past violations of the requirements 
of Article XVII.

The union requests that the Council accept its petition for review of the 
arbitrator's award based upon the exceptions discussed below. The agency 
filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appro­
priate regulation, or the order, or other grounds similar to those upon 
which challenges to arbitration awards are sustained by courts in private 
sector labor-management relations."
In its first exception to the award, the union contends that the award 
should be set aside since a crucial determination was not based upon any 
evidence before the arbitrator. In support of this exception, the union 
argues that the arbitrator's conclusion as to untimeliness was based upon 
his finding that the union had not objected to prior unposted promotions 
and that this "factual determination is based purely on conjecture." In 
essence, the union appears to be disagreeing with the arbitrator's findings 
of fact and his specific reasoning behind the award. In these respects, 
the Council has consistently applied the principle that an arbitrator's 
findings as to the facts are not to be questioned on appeal, e.g., Community 
Services Administration and American Federation of Government Employees, 
Local 2677 (Edgett, Arbitrator), FLRC No. 75A-102 (Jan. 30, 1976), Report 
No. 96, and the Council has consistently held that the conclusion or the 
specific reasoning employed by an arbitrator is not subject to challenge, 
e.g., American Federation of Government Employees, Local 1858, AFL-CIO, 
Redstone Arsenal, Alabama and U.S. Army Missile Command, U.S. Army Commu­
nications Command Agency, Redstone Arsenal, Alabama (Griffin, Arbitrator), 
FLRC No. 77A-6 (June 6, 1977), Report No. 127. Therefore, the union's 
first exception provides no basis for acceptance of its petition under sec­
tion 2411.32 of the Council's rules of procedure.
In its second exception to the award, the union contends that the award is 
so incomplete as to make implementation impossible. In support of this 
exception, however, the union merely asserts that if the arbitrator's con­
clusion as to untimeliness is not supported by fact, then the award is 
incomplete because it does not include a remedy to meet the violation by
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the activity of the merit promotion regulations. Although the Council will 
grant a petition for review of an arbitrator's award where it appears, 
based upon the facts and circumstances described in the petition for review, 
that the exception presents the ground that the award is incomplete, ambig­
uous or contradictory so as to make implementation of the award impossible, 
e.g., Headquarters, Western Area Military Traffic Management Command and 
American Federation of Government Employees, Local 1157 (Grodin, Arbitra­
tor), FLRC No. 77A-57 (Aug. 2, 1977), Report No. 133, the Council Is of 
the opinion that the union's petition fails to present the necessary facts 
and circumstances to support its exception that the award is so incomplete 
as to make implementation impossible. The union again argues that the 
arbitrator's factual determination as to untimeliness is erroneous. Thus, 
the essence of the union's second exception is identical to its first 
exception and, as previously indicated, such an exception and such conten­
tions provide no basis for acceptance of the union's petition under section
2411.32 of the Council's rules.

Accordingly, the Council has denied review of the union's petition because 
it fails to meet the requirements for review as set forth in section 2411.32 
of the Council's rules of procedure.
By the Council.

Sincyerely,

Henry b ( ^azier III 
Executi^^ Director

■cc: W. J. Schrader 
Army
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is, Social Security Administration, Bureau of Hearings and Appeals and American
Federation of Government Employees, Local 3615 (Oldham, Arbitrator). The 

lie, arbitrator determined that a memorandum issued by the activity's acting
1 personnel officer to supervisors pertaining to the recording of "official

time" did not constitute a unilateral change in the relevant provision of 
the parties’ agreement, and was not violative of the agreement, as alleged 

cti by the union in its grievance. Accordingly, the arbitrator denied the
union's grievance. The union appealed to the Council, requesting that the 
Council accept its petition for review of the arbitrator's award based on 
an exception alleging that the award violated section 11(a) of the Order.

11 FLRC No. 77A-104

etj

Council action (January 19, 1978). The Council held that the union's 
'ti'- exception provided no basis for acceptance of its petition under section

2411.32 of the Council's rules of procedure. Accordingly, the Council 
denied the union's petition for review.

/
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January 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Ms. Evelyn D. Bethel, President 
Local 3615, American Federation of 
Government Employees, AFL-CIO 

P.O. Box 147
Arlington, Virginia 22210

Re: Social Security Administration, Bureau of
Hearings and Appeals and American Federation 
of Government Employees, Local 3615 (Oldham, 
Arbitrator), FLRC No. 77A-104

Dear Ms. Bethel;

The Council has carefully considered your petition for review of the 
arbitrator's award in the above-entitled case.
According to the arbitrator's award, the dispute in this matter arose when 
the acting personnel officer for the Bureau of Hearings and Appeals (the 
activity) issued a memorandum (Silver memorandum) to all central office 
supervisors pertaining to the recording of "official time" under the 
parties' negotiated agreement. No copy of the memorandum was sent to the 
union. The union subsequently filed a grievance contending that the 
memorandum was issued without first meeting and conferring with the local 
and that the procedures outlined in the memorandum are not set forth in 
the negotiated agreement. The matter ultimately proceeded to arbitration.
The arbitrator stated that the case involved an interpretation of Article VI, 
Section Si' of the negotiated agreement and that the central issue was

According to the arbitrator. Article VI, Section 5 of the parties’ 
negotiated agreement provides:

Union functionaries as well as other employees must request permission 
from their immediate supervisor, or designee, to be excused from their 
assigned duties. The following is the procedure for all employees to 
follow in requesting official time:

(1) The employee requesting official time will provide at least two
(2) hours notice prior to the intended use of such official time. In 
extraordinary circumstances, the supervisor will vzaive this require­
ment when justified.

(2) All employees, including Union functionaries, will when requesting
(Continued)
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"[D]id the issuance of the Silver memorandum?./ constitute a unilateral modi­
fication of Section 5 of Article VI?" [Footnote added.] The arbitrator 
noted that the items of information enumerated in the Silver memorandum 
essentially tracked the contract language in Article VI, Section 5, and that

(Continued)

such official time, indicate the purpose of the request, the estimated 
time required, the place of the meeting, and report his/her return to 

i their assigned duties.
ife
Ha (3) Where the use of official time involves an unfiled grievance, the

functionary requesting official time to interview the employee need not 
reveal the identity of the potential grievant in the matter. Where an 
unfiled grievance is involved, the Union functionary will indicate if 
official time requested is for a first or subsequent meeting, i.e. 1st, 

c 2nd, . . . , etc.

However, the grievant*s name and the information required in subsection 2 
(fg of this section must be furnished when requesting official time where
(t;; the grievance has been filed.

ii'£

j (4) In those cases in which a functionary is requesting official time
[5 2 to interview an employee concerning an unfiled grievance. Local 3615
j shall maintain accurate daily records which shall account for the total

time spent by each Union functionary in such activities. Whenever the 
jiij employer believes that official time is being used improperly, the

Employer will discuss its specific concerns with the Union President in 
an effort to seek a mutually satisfactory solution. If this does not 
resolve the matter, the Chief of Labor Relations iStaff will make a 
written request for the Union's records, giving specific reasons for 
doing so. Such records will then be made available to the Employer.

m
OJC
rPc? ■

5tt*

0

2J According to the arbitrator, the Silver memorandum, after referring to 
Article VI of the agreement, provided that:

Information obtained pursuant to the request for official time should
be recorded by the supervisor granting the request . . . and placed
in a file which is maintained exclusively for each individual making 
a request and must include:

1. Name of employee
2. Date and time of request
3. The purpose of the request
4. The name of the individual to be represented (Unless the 

exception under Section 5(3) is applicable.)
5. The estimated and actual time used
6. The place the official time is to be utilized
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the dispute centered on "whether or not the recordation of this information 
comports with the contract." He determined that "the Silver memorandum was, 
by and large, a natural and logical implementation of Article VI, Section 5." 
He added that while "[i]t may have been an error in judgment for Ms. Silver 
not to have forwarded a copy of her memorandum to the union at the time it 
was written, . . . this omission was not a violation of the contract." The 
arbitrator concluded that a unilateral modification of Section 5 of 
Article VI "ha[d] not been established by the factual record" and accordingly 
he denied the grievance.
The union requests that the Council accept its petition for review of the 
arbitrator’s award on the basis of the exception discussed below. The agency 
did not file an opposition.
Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appropriate 
regulation, or the order, or other grounds similar to those upon which 
challenges to arbitration awards are sustained by courts in private sector 
labor-management relations."
In its exception, the union asserts that "the evidence of record shows that 
the arbitrator’s decision violates section 11 of the Order, which requires 
that an agency negotiate before instituting [a] unilateral change." In 
support of this exception the union contends that "the arbitrator improperly 
drew certain conclusions which were not supported by the evidence of record" 
and cites various testimony from the transcript of the arbitration hearing.
On its face, the union’s exception that the award violates the Order states 
a ground upon which the Council will grant a petition for review. However, 
in its reference to section 11 of the Order, it appears that the union is 
contending that the award violates the Order because the arbitrator failed 
to find that the activity violated the Order by refusing to negotiate with 
the union. The Council has previously held that a contention that an arbi­
trator has failed to decide, during the course of a grievance arbitration 
proceeding, whether an unfair labor practice has been committed under the 
Order does not present a ground upon which the Council will accept a petition 
for review of an arbitration award. The National Labor Relations Board Union 
(NLRBU) and The National Labor Relations Board (NLRB) (Sinicropi, Arbitrator), 
FLRC No. 77A-23 (Aug. 25, 1977), Report No. 135. Likewise, if the union's 
exception is read as contending that the agency violated the Order by refusing 
to negotiate with the union. Council precedent is clear that an assertion that 
the agency violated the Order does not state a ground upon which the Council 
will grant a petition for review of an arbitrator’s award. The National 
Labor Relations Board Union (NLRBU) and The National Labor Relations Board 
(NLRB). supra.

Further, an examination of the union’s more detailed contentions in support 
of its exception indicate that they are directed to the arbitrator's 
finding, based upon his examination of the negotiated agreement between

126



ie
to

tipife
1
;ct;:

the parties, that, in the facts of this case, the issuance of the "Silver 
memorandum" did not constitute a unilateral modification of the agreement. 
Thus, the union is contending that the arbitrator’s award contains a 
number of erroneous findings of fact. The Council has consistently applied 
the principle that an arbitrator's findings as to the facts are not to be 
questioned by the Council. E.g., Community Services Administration and 
American Federation of Government Employees, Local 2677 (Edgett, Arbitrator), 
FLRC No. 75A-102 (Jan. 30, 1976), Report No. 96. Consequently, the union’s 
exception provides no basis for acceptance of its petition under section
2411.32 of the Council’s rules of procedure.
Accordingly, the union’s petition for review is denied because it fails to 
meet the requirements for review set forth in section 2411.32 of the 
Council's rules of procedure.

By the Council.
Sincerely,

Henry tirazler III»
recor Executi\cfi/Director
aiii!'

cc: J. J. Toner 
SSA

n i!
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Department of the Navy and American Federation of GovprnTnoni- Employees, 
AFL-CIO (Larkin, Arbitrator). The arbitrator concluded that the grievant's 
conduct was proper cause for the Issuance of a letter of caution by the 
activity, and dismissed the union's grievance requesting that the letter be 
withdrawn from the grievant's personnel file. The union filed a petition 
for review of the arbitrator's award with the Council, asserting, in 
essence, that the arbitrator failed to address the issues presented.

Council action (January 19, 1978). The Council held that the union's 
assertions provided no basis for acceptance of its petition under section
2411.32 of the Council's rules of procedure. Accordingly, the Council denied 
the union's petition for review.

FLRC No. 77A-108
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January 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. William R. English- 
National Representative 
American Federation of Government 

Employees, AFL-CIO 
P.O. Box 388
Round Lake, Illinois 60073

Re: Department of the Navy and American Federation 
of Government Employees. AFL-CIO (Larkin, 
Arbitrator), FLRC No. 77A-108

Dear Mr. English:

The Council has carefully considered the union's petition for review of 
the arbitrator's award in the above-entitled case.

According to the arbitrator's award, this case arose as a result of the 
issuance of a "letter of caution" to the grievant, a firefighter at the 
Naval Air Station, Glenview, Illinois (the activity). The "letter of 
caution" was issued because of the grievant's failure to appear on his 
assigned truck in response to an emergency and his failure to notify 
the officer-in-charge. The union filed a grievance requesting that the 
letter of caution be withdrawn. The grievance specifically contended 
that the activity violated Article XXIV, Sections 1 and 12 of the parties* 
negotiated agreement—  and alleged that the letter was unjustified 
because it was impossible for the grievant to mount the truck since the

V  Article XXIV of the parties' agreement, DISCIPLINARY ACTIONS, states, 
in pertinent part:

Section 1. When a disciplinary action is contemplated, no employee 
will be subject to formal^questioning before witnesses or required 
to make a sworn statement without first being informed of his right 
to representation by the Union or any other representative of his 
choice. This section does not apply to informal questioning by a 
supervisor as part of the pre-investigation process.

Section 12. In the interest of maintaining an effective employee- 
supervisory relationship, the parties agree that applicable and 
traditional rules and regulations and good supervisory practices 
will be observed in disciplining, correcting or counseling employees. 
The Union agrees to cooperate with the Employer and not interfere 
with normal supervisory employee relationship within the unit.
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number of men already aboard completely filled all available standing 
room on the tailboard and that it is not standard practice to notify a 
supervisor after being unable to respond.

After determining that the "issuance of a letter of caution" was 
arbitrable, the arbitrator found that the reason that there was not 
room for the grievant on the truck was because he was late getting to 
the truck and that instead of reporting his absence he had "retired to 
his bunk." Therefore, the arbitrator concluded that the grievant's 
conduct was proper cause for the issuance of the letter of caution and 
dismissed the request that the letter of caution be withdrawn from the 
grievant*s personnel file.
The union takes exception to the arbitrator's award on the grounds 
discussed below.
Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appro­
priate regulation, or the order, or other grounds similar to those upon 
which challenges to arbitration awards are sustained by courts in private 
sector labor-management relations."
In its petition the union asserts, in essence, that the arbitrator failed 
to address the issues as presented. In this regard the union asserts 
that the logic employed by the arbitrator in his decision "is erroneous" 
and that his conclusion and award were "based upon the grievant's activi­
ties before and after the incident, rather than speaking to the issues of 
the Letter of Caution." Thus, the union states that the arbitrator's 
finding that the grievant could not board the truck because he was late 
getting to it is contrary to the testimony presented at the hearing and 
ignores the safety question of whether the grievant was justified in not 
mounting the truck. The union further asserts that the arbitrator, in 
finding that the grievant should have reported his failure to respond to 
the officer in charge, "totally ignored the facts, and then failed to give 
any rationale for this finding." The union further contends that the 
arbitrator's ruling is "invalid."

In essence it appears that the union, by asserting that the arbitrator's 
logic is erroneous, that his finding with respect to why the grievant 
could not board the truck is contrary to the testimony, that he ignored 
the facts and gave no rationale for his finding with respect to the 
grievant's failure to respond, and that the award is "invalid," is 
disagreeing with the arbitrator's reasoning and conclusion in arriving 
at his award and is disagreeing with the arbitrator's findings of fact.
In these respects, the Council has consistently held that the conclusion 
or the specific reasoning employed by an arbitrator is not subject to 
challenge, e.g., Federal Employees Metal Trades Council and Portsmouth

130



Naval Shipyard (Heller, Arbitrator), FLRC No. 76A-36 (Aug. 31, 1976),
Report No. Ill, and the Council has consistently applied the principle that 
an arbitrator’s findings as to the facts are not to be questioned on appeal, 
e. g., Community Services Administration and American Federation of Govern­
ment Employees, Local 2677 (Edgett, Arbitrator), FLRC No. 75A-102 (Jan. 30,
1976), Report No. 96. Similarly, arbitral determinations as to the credi­
bility of witnesses and the weight to be given their testimony are not 
matters subject to Council review, e.g., The National Labor Relations Board 
Union (NLRBU) and The National Labor Relations Board (NLRB) (Sinicropi, 
Arbitrator), FLRC No. 77A-23 (Aug. 25, 1977), Report No. 135. Thus, the 
union’s assertions provide no basis for acceptance of the union’s petition 
under section 2411.32 of the Council’s rules.

Accordingly, the union's petition for review is denied because it fails 
to meet the requirements for review set forth in section 2411.32 of the 
Council's rules of procedure.

By the Council.

Sincerely,

Henry B. 
Executiv^Director

azier III ̂

cc: J. Powell 
Navy
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National Federation of Federal Employees. Local 1631 and Veterans 
Administration Hospital, Amarillo. Texas. The union filed petitions for 
review of a negotiability dispute In the above-entitled consolidated cases. 
However, It did not appear that the particular union proposal, which was the 
subject of the union's appeals and which the union indicated it had sought 
to negotiate, was in fact presented to the agency head for a negotiability 
determination. Likewise, such proposal was not the subject of the negotia­
bility determinations which had been rendered by the agency head in the 
cases. Subsequently, consonant with permission granted by the Council, the 
union requested a negotiability determination from the agency head on the 
disputed proposal as described in the union's appeals. In response to the 
union's request, the agency head, by letter of December 19, 1977, determined 
that the subject proposal was negotiable.

Council action (January 26, 1978). The Council held that the agency's action 
of December 19, 1977, rendered moot the dispute Involved in the union's 
appeals. Accordingly, the Council dismissed the union's petitions for review.

FLRC Nos. 77A-73 and 77A-90
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January 26, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 20415

01 Robert J. Englehart, Esq.
asf! National Federation of Federal Employees
ias‘. 1016 - 16th Street, NW.

Washington, D.C. 20036

Re: National Federation of Federal Employees,
Local 1631 and Veterans Administration Hospital, 
Amarillo, Texas, FLRC Nos, 77A-73 and 77A-90

:otis Dear Mr. Englehart;

This is in further reference to your petitions for review of a negotiability 
dispute in the above-entitled consolidated cases.

SI■ By Council letter of November 3, 1977, you were informed that:

It appears from your appeals, which arose from the same negotiations 
between the union and the activity, that the intent of the union was 
to negotiate a grievance procedure as broad in coverage and scope as 
that permitted by section 13(a) of the Order, and without expressly 
excluding any particular matter from that procedure. [Footnote 
omitted.]

While you contend in your appeals to the Council that the agency 
determined such a proposal was nonnegotiable, the records before 
the Council do not support that contention. More specifically, the 
union’s request to the agency head of March 26, 1977, in FLRC 
No. 77A-73 (and, so far as the record indicates, the request of 
May 15, 1977, in FLRC No. 77A-90), did not seek a determination as 
to the negotiability of such proposal. Rather, the union appears 
merely to have sought agency head determinations as to the negotia­
bility of six matters apparently advanced by the activity during the 
subject negotiations as express exclusions from the parties’ griev­
ance procedure. Moreover, the agency head, in his responses of 
June 1 and July 14, 1977, to the union's request in FLRC Nos. 77A-73 
and 77A-90, respectively, did not address the negotiability of any 
proposal concerning a broad grievance procedure, without particular­
ization of exclusions, which you claim to be the proposal here in 
dispute. Instead, he addressed the negotiability of the particular 
matters identified by the union in its requests and determined that 
five of the matters were nonnegotiable (the sixth matter was deter­
mined to be negotiable) and, therefore, proposals to include such 
matters within the coverage and scope of the parties’ negotiated 
grievance procedure were also nonnegotiable.
Thus, it does not appear that the proposal which you indicated the 
union sought to negotiate and xirhich is the subject of your instant
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appeals to the Council was in fact presented to the agency head for 
‘ a negotiability determination. Likewise, such a proposal was not

the subject of the negotiability determinations subsequently rendered 
by the agency head in these cases.
If the proposal in dispute is a grievance procedure which is as broad 
in coverage and scope as that permitted by section 13(a) of the Order 
and which does not expressly exclude any particular matter from that 
procedure, an agency head determination as to the negotiability of 
such proposal is required, in order to meet the conditions for review 
provided in section 11(c)(4) of the Order and incorporated in sec­
tion 2411.22 of the Council's rules of procedure. If, on the other 
hand, the proposals in dispute are ones which expressly include within 
the coverage and scope of the parties’ negotiated grievance procedure 
those individual matters referred to the agency head by the union and 
determined to be nonnegotiable, then amendment of your appeals is 
required alleging grounds for such appeals as provided in section 
2411.25 of the Council’s rule.

Accordingly, you were granted time by the Council either (1)- to serve a 
written request on the agency head for a negotiability determination on 
the disputed proposal as described in your appeals; or (2) to file amended 
petitions for review in response to the agency head’s negotiability 
determinations.
Consonant with (1) above, the union, by letter of November 9, 1977, requested 
a negotiability determination from the agency head on the disputed proposal 
described in your appeals. In response to the union’s request, the agency 
head, by letter of December 19, 1977, determined that the subject proposal 
was negotiable.
In the Council's opinion, the agency's action of December 19, 1977, rendereo 
moot the dispute involved in your appeals. American Federation of
Government Employees Local 3285 and Veterans Administration Hospital, Omaha. 
Nebraska, FLRC No. 77A-120 (Dec. 15, 1977), Report No. 139; and National 
Federation of Federal Employees, Local 1641 and Veterans Administration Hos­
pital, Spokane, Washington, FLRC No. 77A-74 (Aug. 31, 1977), Report No. 137.
Accordingly, your petitions for review are hereby dismissed.
For the Council.

Sincerely,

razier IIIHenry B 
Executive Director

cc: E. Adams
Veterans Administration
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lad
let American Federation of Government Employees, Local 1778 and McGuire Air
at Force Base, New Jersey. The cases, consolidated by the Council for purposes

of decision and relating to nonappropriated fund (NAF) employees, Involved 
In negotiability Issues as to the folldwlng matters: Proposals I and III,

merit Increases, and negotiation of pay for NAF employees whose pay Is not 
covered by law, respectively; proposal II, pay periods; proposal IV, retire­
ment plan; provision V, use of Intermittent employees; provision VI, filling 
of vacancies; provision VII, recall and position offers In reduction-in- 
force (RIF) situations, and retention system for RIF purposes; and provision 
VIII, merit promotions. The Issues in proposals I through IV, comprising 
the union's appeal in FLRC No. 77A-18, concerned disputed union proposals 
declared nonnegotiable by the activity, which determinations were subsequently 
upheld by the agency (Department of Defense or Department of the Air Force). 
The remaining issues in dispute, comprising the union's appeal in FLRC 
No. 77A-21, concerned provisions in the local parties' agreement which were 
determined to be nonnegotiable by the agency following review of the agreement 
under section 15 of the Order.
Council action (January 27, 1978). With regard to proposal I, as applied to 
those NAF employees categorized as crafts and trades employees, the Covmcil 
held that the proposal violated statute. Further with regard to proposals 
I and III, as they apply to administrative support, patron service and 
universal annual categories of NAF employees, and with regard to proposal IV 
and provision VII (concerning retention system for RIF purposes), the Council 
held that the proposals and provision violated agency regulations for which 
a "compelling need" existed under section 11(a) of the Order and part 2413 
of the Council's rules. As to proposal II, the Council held that no 
"compelling need" existed under section 11(a) of the Order and part 2413 of 
the Council's rules for the agency regulation relied upon by the agency to 
bar negotiations on the union's proposal. As to provision V, the Council 
held that the disputed provision, while not violative of section 12(b)(5) of 
the Order, as determined by the agency, was outside the agency's obligation 
to bargain under section 11(b) of the Order; however, the Council further 
held that since the local parties had agreed to the provision, the agency 
could not, after that agreement, raise an issue as to the negotiability of 
the provision during the section 15 review process, on the basis of 
section 11(b) of the Order. Finally, as to provisions VI, VII (concerning 
recall and position offers in RIF situations), and VIII, the Council held 
that the disputed provisions violated section 12(b)(2) of the Order. 
Accordingly, for the reasons fully detailed in its decision, the Council 
held that the agency's determinations as to the nonnegotiability of the 
proposals and provisions numbered I, III, IV, VI, VII and VIII, were proper 
and, pursuant to section 2411.28 of the Council's rules, sustained those 
determinations. As to proposal II and provision V, however, the Council 
held that the agency's determinations of nonnegotiability were improper and, 
pursuant to section 2411.28 of its rules, set aside those determinations.

FLRC Nos. 77A-18 and 77A-21
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UNITED STATES 
FEDERAL LABOR RELATIONS COUNCIL 

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, Local 1778

(Union)

and FLRC Nos. 77A-18 & 77A-21

McGuire Air Force Base, New Jersey
(Activity)

DECISION ON NEGOTIABILITY ISSUES

Union Proposals I and III—^
I. Longevity, Section 1. After a NAF employee has reached the 

fifth step of their grade, there will be a Merit Increase 
every two years based on 10% hourly rate. This will not pre­
clude the employee from getting full increases from wage 
surveys.

III. Pay, Section 3. The employer and the UNION agree to negotiate 
the pay of all NAF employees wherein their pay is not covered 
by Law. All existing pay rates and schedules shall remain in 
effect until negotiations are completed.

1/ The negotiability dispute involved in the present cases, which cases 
are here consolidated for purposes of decision, arose in connection with 
negotiations between the union and the activity, covering an activity- 
wide unit of nonappropriated fund (NAF) employees. Disputed union proposals 
I through IV, comprising the appeal to the Council in FLRC No. 77A-18, 
were declared nonnegotiable by the activity and, upon referral, the agency 
(Department of Defense or Department of the Air Force) upheld the activity's 
position as to such nonnegotiability. Disputed provisions V through VIII, 
comprising the appeal to the Council in FLRC No. 77A-21, were determined 
nonnegotiable by the agency (Department of Defense) following review of 
the bargaining agreement between the local parties, under section 15 of 
the Order.
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As to proposal I, the agency determined that, with respect to one category 
of hourly paid NAF employees (crafts and trades), the proposal is non- 
negotiable essentially because it violates statutory law; and that, with 
respect to two other categories of such employees (administrative support 
and patron service), the proposal is nonnegotiable because it violates 
agency regulations for which a "compelling need" exists under section 11(a) 
of the Order and part 2413 of the Council's rules.

As to proposal III, the agency determined that the proposal applies to three 
categories of NAF employees (administrative support, patron service, and 
universal annual), and that, with respect to these employees, the proposal 
is likewise nonnegotiable because it conflicts with agency regulations for 
which a "compelling need" exists under section 11(a) of the Order and 
part 2413 of the Council's rules.

Questions Here Before the Council

A. Whether proposal I, as applied to crafts and trades employees, is 
violative of statute.

B. tVhether proposals I and III, as applied to other categories of 
NAF employees, violate agency regulations for which a "compelling 
need" exists under section 11(a; of the‘Order and part 2413 of 
the Council’s rules.

Agency Determination

Opinion

Conclusion as to Question A : Proposal I, as applied to crafts and trades 
employees, violates statute (5 U.S.C. § 5343(e)(1)). Accordingly, the 
agency’s determination that the proposal as so applied is nonnegotiable 
was proper and, pursuant to section 2411.28 of the Council’s rules, is 
sustained.

Reasons; In order to fully comprehend the reasons for the above conclusion 
as well as for our conclusion concerning Question B, below, an understand­
ing of the nature of NAF instrumentalities and the employee^ Involved in 
the present dispute is required.

Nonappropriated fund instrumentalities (NAFIs), as the name implies, are 
activities which are not directly funded by Congressional appropriations.
The Department of Defense NAFI system is agency-wide in scope and is designed 
to provide or assist other DoD organizations in providing morale, welfare 
and recreational programs for military personnel and authorized civilians. 
These nonappropriated fund activities are characterized in general as 
either "revenue producing activities" (e.g., armed services exchanges), 
the net income from which is used to supplement funds appropriated for 
the support of other welfare and recreational programs; or "welfare and 
recreation funds," used, for Instance, to develop recreational activities
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and to assist in augmenting recreational facilities; or "sundry funds," 
consisting principally of the open (nonappropriated fund) mess system.

The NAF employees are excepted generally from the competitive service^^ 
and are governed, instead, by separate laws and regulations such 
as those here involved. As of March 1976, the NAF system employed 
approximately 185,000 employees worldwide in the various components of 
the Department of Defense. Of those employees, about 96,200 or 52 percent 
were crafts and trades (CT) workers (such as cooks, electricians, janitors, 
plumbers, and warehousemen); 49,950 or 27 percent were patron service (PS) 
employees (such as cashier-checkers, customer service clerks, sales clerks, 
and ticket sellers); 22,200 or 12 percent were administrative service (AS) 
employees (such as receptionists, secretaries, and audit, file, or payroll 
clerks); and the balance were in other pay groups, including universal 
annual (UA) employees (such as budget administrators, equipment specialists, 
librarians, and recreation specialists). The CT, PS and AS workers are 
hourly paid, while the UA personnel are paid by an annual salary.--'

Turning now to the disputed union proposals, and specifically the applica­
tion of proposal I to CT employees, the agency asserts that this proposal 
as applied to CT employees conflicts with Public Law 92-392 (Aug. 19, 1972, 
86 Stat. 564), and particularly 5 U.S.C. § 5343(e)( 1 ) We agree with the 
agency's position.

Under Public Law 92-392, Congress established a system for determining the 
pay of trade, craft or laboring occupations based on prevailing wage rates 
in designated wage areas (5 U.S.C. § 5341 et seq.). By its terms, the law, 
which expressly covers CT employees,— ' sets forth a comprehensive schedule
2/ See, e.g., 5 U.S.C. § 2105(c).

3/ As of November 1976, approximately 63,000 of the NAF employees were 
organized In 285 exclusive units, according to U.S. Civil Service Commission, 
Union Recognition in the Federal Government (1976). For the most part, CT, 
PS, AS and UA employees are grouped together in these units.

The agency also relies on regulations issued by the Civil Service Com­
mission (e.g., FPM Supp. 532-2, subchapter S4, para. S4-2(b)). However, 
these regulations merely implement the cited public law and are without 
dispositive significance in the present dispute.

5 U.S.C. § 5342(a)(2)(B) reads as follows:
§ 5342. Definitions; application

(a) For the purpose of this subchapter —

prevailing rate employees" means —

(Continued)
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for wage progressions within individual grades. More specifically, the 
law, in 5 U.S.C. § 5343(e)(1), provides that employees within each grade 
shall progress in fiye separate steps from 96 percent to 112 percent of 
the prevailing xate.^f

In proposal I, the union would add to this statutory framework for wage 
progressions, as applied to CT employees, a "merit increase" each two 
years based on 10 percent of the hourly rate, in addition to the full 
increases deriving from wage surveys.— ' However, as already indicated,
5 U.S.C. § 5343(e)(1) clearly limits wage progressions within grades to 
five steps and to the percentage increments fixed by statute. Research 
fails to disclose any sanction elsewhere in the statute or in its legisla­
tive history for any additions to these wage schedules. Moreover, the 
union fails to cite any statutory authority whatsoever in support of its 
proposal.

(Continued)

(B) an employee of a nonappropriated fund instrumentality . . . 
who is employed in a recognized trade or craft, or other skilled 
mechanical craft, or in an unskilled, semi-skilled, or skilled 
manual labor occupation, and any other individual, including a 
foreman and a supervisor, in a position having trade, craft, or 
laboring experience and knowledge as the paramount requirement. .

5 U.S.C. § 5343(e)(1) states as follows:

§ 5343. Prevailing rate determinations; wage schedules; night dif- 
ferentials

(e) (1) Each grade of a regular wage schedule for nonsupervisor pre­
vailing rate employees shall have 5 steps with —

(A) the first step at 96 percent of the prevailing rate;
(B) the second step at 100 percent of..the prevailing rate;
(C) the third step at 104 percent of the prevailing rate;
(D) the fourth step at 108 percent of the prevailing rate; and
(E) the fifth step at 112 percent of the prevailing rate.

V  While phrased by the union as a "merit Increase," the proposed wage 
additions are plainly based on "longevity" alone, without reference to 
improved effectiveness on the job, or other merit criteria.
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Under these circumstances, we find that proposal I as applied to CT 
employees is contrary to law and is thereby nonnegotiable under section 
11(a) of the Order
We shall now consider Question B, namely, whether proposals I and III, as 
applied to other categories of NAF employees involved herein, violate 
agency regulations for which a '’compelling need" exists under section 11(a) 
of the Order and part 2413 of the Council's rules.

Conclusion as to Question B; A "compelling need'' exists within the mean­
ing of section 11(a) of the Order and part 2413 (specifically, section 
2413.2(e)) of the Council's rules for the subject regulations (DoD 1330.19- 
IM, chapter III) to bar negotiations on proposals I and III as applied 
to AS, PS and UA employees.
That is, the agency regulations, as applied to these employee categories, 
establish uniformity for a substantial segment of the employees of the 
agency where this is essential to the effectuation of the public interest. 
Therefore, the agency determination that the proposals are nonnegotiable 
was proper and, pursuant to section 2411.28 of the Council’s rules, is 
sustained.
Reasons; Public Law 92-392, as already mentioned, establishes a prevail­
ing rate system for trade, craft or laboring occupations and expressly 
covers CT employees, who constitute the majority of NAF employees. Follow­
ing the adoption of that statute, the agency issued DoD 1330.19-lM (1974), 
entitled "Personnel Policy Manual for Nonappropriated Fund Instrumentalities," 
which, in chapter III, sets forth the compensation policies for NAF personnel, 
and which, among other things, administratively extends the relevant prevail­
ing rate principles of Public Law 92-392 to the remaining NAF workers who 
are paid an hourly rate, i.e., the AS and PS employees.
The agency relies on chapter III of DoD 1330.19-lM, the significant portions 
of which are detailed in the Appendix here attached, as a bar to negotiation 
on proposals I and III, insofar as those proposals apply to the remaining 
NAF employees herein involved. It claims, in this regard, that a "compell­
ing need" exists for those regulations under section 11(a) of the Order 
and section 2413.2(e) of the Council's rules. We find merit in these con­
tentions by the agency.—'

Section 11(a) of the Order provides, in relevant part;

Sec. 11. Negotiation of agreements. (a) An agency and a labor 
organization . . ., shall meet at reasonable times and confer in 
good faith with respect to personnel policies and practices and 
matters affecting working conditions, so far as may be appro­
priate under applicable laws. . . .

The agency also contends that a "compelling need" exists for the sub­
ject regulations under section 2413.2(b) of the Council’s rules, and that, 
in any event, the union is "estopped" from challenging the agency's regulatory 
system. However, in view of our decision herein, we find it unnecessary 
to pass upon these contentions by the agency.
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Sec. 11. Negotiation of agreements. (a) An agency and a labor 
organization that has been accorded exclusive recognition . . . 
shall meet at reasonable times and confer in good faith with 
respect to personnel policies and practices and matters affect­
ing working conditions, so far as may be appropriate under . . . 
published agency policies and regulations for which a compelling 
need exists under criteria established by the Federal Labor 
Relations Council and which are issued at the agency headquarters 
level or at the level of a primary national subdivision. . . . 
[Emphasis supplied.]

Aiiiong the criteria for determining compelling need so established by the 
Council, section 2413.2(e) of the Council's rules provides:

§ 2413.2. Illustrative criteria.

A compelling need exists for an applicable agency policy or regula­
tion concerning personnel policies and practices and matters affecting 
working conditions when the policy or regulation meets one or more 
of the following illustrative criteria:

Sfection 11(a) of the Order provides in pertinent part:

(e) The policy or regulation establishes uniformity for all or a sub­
stantial segment of the employees of the agency or primary national 
subdivision where this is essential to the effectuation of the public 
interest.

It is uncontroverted that the disputed union proposals, which would rendet 
negotiable the pay of AS, PS and UA employees and, in particular, would 
add "merit increases" to the five-step wage progressions for AS and PS 
employees, conflict with the subject agency regulations. It is likewise 
unquestioned that the agency regulations here involved establish uniformity 
ill compensation policies throughout the NAFI system for a substantial 
segment of agency employees, namely, the approximately 185,000 workers 
employed in the entire NAFI system. The sole issue, therefore, is whether 
such uniformity "is essential to the effectuation of the public interest." 
In our opinion, this requirement of essentiality is fully satisfied in the 
present dispute.
Apart from other considerations, the "public interest" here involved was 
expressly set forth by Congress in Public Law 92—392 which covers CT 
employees and was administratively extended in relevant part by the agency, 
in the subject regulations, to the bulk of the remaining NAF employees. In 
that law. Congress stated the following underlying policy (5 U.S.C. § 5341):
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It is the policy of Congress that rates of pay of prevailing rate 
employees be fixed and adjusted from time to time as nearly as is 
consistent with the public interest in accordance with prevailing 
rates and be based on principles that—

(1) there will be equal pay for substantially equal work for 
all prevailing rate employees who are working under similar 
conditions of employment in all agencies within the same local 
wage area;

(2) there will be relative differences in pay within a local 
wage area when there are substantial or recognizable differences 
in duties, responsibilities, and qualification requirements among 
positions;

(3) the level of rates of pay will be maintained in line with 
prevailing levels for comparable work within a local wage area; 
and

(4) the level of rates of pay will be maintained so as to 
attract and retain qualified prevailing rate employees.

While Public Law 92-392 applied only to trade, craft or laboring occupa­
tions and therefore, among NAF personnel, covered only CT employees, the 
agency properly deemed the same prevailing rate policy applicable to the 
•remaining NAF employees (i.e., AS and PS employees) who, like the CT employees, 
were also hourly Paid and whose interests were closely akin to those of 
the CT employees.—  As the agency states without contradiction, such 
establishment of a uniform method for determining the pay scales of NAF 
employees was "consistent with [an agency] commitment to Congress" during 
the legislative process. And as the agency further explains, the principles 
set forth in Public Law 92-392 apply equally to the remaining hourly paid 
NAF employees. Thus, the agency states:

On reviewing the situation [after the adoption of Public Law 92-392], 
the Agency found that the great majority of nonappropriated fund AS 
employees were already being paid on a locality basis. Since such 
a pay system ensured that the nonappropriated fund activities which 
employed those AS workers were paying the "going rate" paid by private 
establishments engaged in similar enterprises in the immediate locality, 
the Agency concluded that the only way by which nonappropriated fund 
AS employees performing similar kinds of work would receive uniform 
treatment was if such workers, as well as PS employees, were paid on 
an hourly pay plan and that their rates of pay were adjusted annually, 
pursuant to a survey of wages paid to employees in comparable jobs in 
a representative number of [retail], wholesale, service, recreational 
and financial establishments in the local geographical area. To the 
Agency, the introduction of such a uniform prevailing rate system had

§ 5341. Policy

1^/ As indicated in n. 3, supra, PS, AS and UA employees are generally 
grouped with CT employees in the 285 separately recognized units within 
the NAFI system.
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four distinct advantages: (1) it established a uniform method of 
paying nonappropriated fund employees on a comparable basis with 
their counterparts in the private sector of the economy in the 
local area; (2) it provided the maximum continuity of existing 
Agency nonappropriated fund practices, thereby minimizing disruption 
in the implementation of the new wage determination system; (3) 
it eliminated differences in payment for like nonappropriated 
fund work in a single wage area; and (4) it was consistent with 
Federal trends regarding pay-setting for clerical and other posi­
tions which traditionally have been at the lower end of the General 
Schedule pay scale. [Footnote omitted; emphasis in original.]

To the end 'of applying the public policy of Public Law 92-392 to the 
remaining hourly paid NAF employees, the agency issued DoD 1330.19-lM, 
which provides that the agency "has administratively extended certain 
of the principles of PL 92-392,. and CSC instructions to cover Administra­
tive Support (AS) and Patron Service (PS) positions, hourly paid positions 
not covered by PL 92-392." Also, as the law mandates concerning CT employees, 
the agency regulation provides with respect to AS and PS employees:

Compensation for an employee in a NAFI clerical, administrative, 
fiscal, sales, and patron service position will be fixed and adjusted 
from time to time as nearly as is consistent with the public interest, 
in accordance with prevailing rates determined by a survey of wages 
paid by private employers to full-time employees doing comparable work 
in a representative number of retail, wholesale, banking, insurance, 
service and recreational establishments in the immediate locality of 
employment and engaged in activities similar to those of the NAFIs 
for which the survey is made. [Emphasis supplied.]

For like purposes, the salaries of the limited number of UA employees in 
the NAF system were directed to be "fixed and adjusted from time to time 
as nearly as is consistent with the public interest, commensurate with the 
rates of compensation for Civil Service employees in positions of comparable 
difficulty and responsibility subject to the 'General Schedule' . . . ." 
[Emphasis supplied.]
It is thus clear that the subject agency regulations were carefully designed | 
to effectuate the public interest reflected in Public -Law 92-392, and, in 
our opinion, uniform application of DoD 1330.19-lM to AS, PS and UA employees 
is plainly essential to the effectuation of that public interest.
Therefore, we hold that a "compelling need" exists for the subject agency 
regulations within the meaning of section 11(a) of the Order and section 
2413.2(e) of the Council's rules. Since proposals I and III as applied 
to the remaining NAF employees would plainly conflict with the agency 
regulations in question,as interpreted by the agency, we further find that 
the proposals are nonnegotiable and that the agency determination must be 
sustained.

143



Pay, Section !♦
NAF employees shall be paid on a bi-weekly schedule with the Adminis­
trative work week beginning on Sunday at 0001 and ending the following 
Saturday at 2400 hours.

Union Proposal II

Agency Determination

The agency determined that the proposal is nonnegotiable because it violates 
an agency regulation for which a "compelling need" exists under section 
11(a) of the Order and part 2413 of the Council's rules.

Question Here Before the Council

The question is whether a "compelling need" exists for the subject agency 
regulation within the meaning of section 11(a) of the Order and part 2413 
of the Council's rules.ii'

Opinion
Conclusion: No "compelling need" exists under section 11(a) of the Order 
and part 2413 of the Council's rules, for the agency regulation relied upon 
to bar negotiation on the union's proposal. Accordingly, the agency's 
determination that the proposal is nonnegotiable was improper and, pursuant 
to section 2411.28 of the Council's rules, is set aside.— '

11/ We reject the union's contention that the agency should be deemed to 
have waived the regulations relied upon in determining proposals II and IV, 
infra, to be nonnegotiable, because the agency delayed more than 45 days 
in rendering its negotiability decision on those proposals. Section 
2411.24(c)(1) of the Council's rules permits a union to seek review of a 
negotiability issue without a prior determination by an agency head, if 
the agency head has not made a decision on the issue within 45 days after 
a referral for determination through prescribed agency channels. However, 
nothing in the Order or the Council's rules further provides that any such 
delay constitutes a waiver of agency regulations as a bar to negotiations 
on a disputed proposal.

12/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the union's proposal. We decide 
only that, in the circumstances presented, such proposal is properly sub­
ject to negotiation by the parties concerned under section 11(a) of the 
Order.
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Reasons; The union’s proposal, as indicated above, provides that employees 
shall be paid every two weeks, that is, on a "bi-weekly schedule." However, 
an agency regulation (AFM 176-378, para. l-6b) establishes semi-monthly 
pay periods as the current pay system. The agency asserts that a "compell­
ing need" exists for this regulation under section 11(a) of the Order and 
specifically under section 2413.2(b) and (e) of the Council’s rules; and, 
that, since the union's proposal violates this regulation, it is non- 
negotiable. We cannot agree with the agency’s position.

Section 2413.2(b) and (e) of the Council’s rules, quoted in part herein­
before, provides that a "compelling need" exists for an agency regulation 
when:

(b) The policy or regulation is essential, as distinguished from 
helpful or desirable, to the management of the agency or the primary 
national subdivision;

(e) The policy or regulation establishes uniformity for all or a 
substantial segment of the employees of the agency or primary national 
subdivision where this is essential to the effectuation of the public 
interest. [Emphasis supplied.]

In claiming that the subject agency regulation satisfies the section 2413.2(b) 
and (e) criteria, the agency argues that its complex pay systems for NAF 
accounting and reporting purposes mandate a central mechanized payroll 
system, and that other financial problems also dictate a centralized bank­
ing program. According to the agency, nonstandard pay periods as here 
sought by the union, in contravention of the agency regulation, would create 
various "difficulties" and add (undefined) "expenses" in regard particularly 
to such matters as maintaining accounting procedures and controls on employee 
programs, preparing consolidated financial data for reporting needs, and 
maximizing use of available cash resources.

In our opinion, these arguments fail to show that the subject regulation 
is "essential, as distinguished from helpful or desirable," to the manage­
ment of agency operations, or establishes uniformity which "is essential 
to the effectuation of the public interest," so as to bar negotiation on 
the union’s proposal.

13/As the Council stated in the consolidated National Guard cases:—
[T]he compelling need provisions of the Order were designed and 
adopted to the end that internal "agency regulations not critical 
to effective agency management or the public interest*' would be 
prevented from resulting in negotiations at the local level being 
"unnecessarily constricted. . . . "

13/ National Association of Government Employees, Local No. R14-87 and Kansas 
National Guard, FLRC No. 76A-16 (and other cases consolidated therewith)
(Jan. 19, 1977), Report No. 120, at 11-12.
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Thus, the Council's illustrative criteria for determining compelling 
need, while distinctive from one another in substance, share one basic 
characteristic intended to give full effect to the compelling need 
concept: They collectively set forth a stringent standard for deter­
mining whether the degree of necessity for an internal agency regula­
tion concerned with personnel policies and practices and matters 
affecting working conditions warrants a finding that the regulation 
is "critical to effective agency management or the public interest" 
and, hence, should act as a bar to negotiations on conflicting pro­
posals at the local level. This overall intent is clearly evidenced 
in the language of the criteria, several of which expressly establish 
that essentiality, as distinguished from merely helpfulness or desira­
bility, is the touchstone. [Emphasis in original.]

While the agency in the present case has adverted to alleged "difficulties" 
and unspecified increased costs which might derive from the union's pro­
posed biweekly pay periods, it has failed to establish in any manner that 
semimonthly pay periods, as uniformly provided in the regulation are of 
critical significance to agency management or to the effectuation of any 
public interest. Indeed, the agency tacitly recognized the nonessentiality 
of the concept of semimonthly pay periods, stating in its determination:

As a matter of information, a new Chapter 14 to Air Force Regulation 
40-7, which is currently being staffed, will mandate bi-weekly pay 
periods for Air Force non-appropriated fund employees beginning some­
time in 1977 after computer programming and testing have been completed. 
This change may alleviate the concerns of the non-appropriated fund 
employees at McGuire Air Force Base.i^/

Accordingly, we find that the agency has failed to show that a "compelling 
need" exists, within the meaning of section 11(a) of the Order and part 
2413 of the Council's rules, for the agency regulation (AFM 176-378, para. 
l-6b) asserted as a bar to negotiation on the union's proposal. The 
agency's determination of nonnegotiability must therefore be set aside.

Proposal IV

Retirement Plan

Section 1. The UNION and MANAGEMENT agree to formulate a Committee 
'^̂ thin 10 days of the signing of the contract for the purpose of pro­
curing an employees retirement plan.

Section 2. The committee shall consist of nine members, six (6) 
appointed by the UNION and three (3) appointed by management. The 
committee shall be tasked with completion of an agreement no later 
than sixty (60) days after the formulation of the committee.

The Council is administratively advised that the anticipated amend­
ment to AFR 40-7 has not yet issued.
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Section 3. The cost of the plan will be on a contributory basis 
with ninety (90) percent of the cost borne by the employer and 
ten (10) percent by the employee; All NAF employees shall be 
eligible to participate.

Agency Determination

The agency determined that the proposal is nonnegotiable because it 
violates agency regulations for which a "compelling need" exists under 
section 11(a) of the Order and part 2413 of the Council's rules.

Question Here Before the Council

The question is whether a "compelling need" exists for the subject agency 
regulations within the meaning of section 11(a) of the Order and part 2413 
of the Council’s rules.

Opinion

Conclusion: A "compelling need" exists within the meaning of section 11(a) 
of the Order and part 2413 (specifically, section 2413.2(e)) of the Council's 
rules for the agency regulations here involved (AFR 40-7, chapter 12, and 
related directives) to bar negotiation on the union's proposal. Thus, 
the agency determination that the disputed proposal is nonnegotiable was 
proper and, pursuant to section 2411.28 of the Council's rules, is sustained.

Reasons: The union proposal would create a union-management committee to 
procure a retirement plan confined to NAF employees at the activity, with 
costs of the plan borne 90 percent by the agency and 10 percent by the 
employees. The agency claims that this proposal conflicts with AFR 40-7, 
chapter 12 and related agency directives (AFR 34-3, vol. VIII, chapter 1, 
and Air Force Welfare Board (AFWB) policy), which, as interpreted by the 
agency, prohibit individual or Base-wide NAF instrumentalities from develop­
ing their own separate retirement plans. The agency further argues that 
a "compelling need" for these agency regulations exists under section 11(a) 
of the Order and section 2413.2(e) of the Council's rules.— ' We agree 
with these contentions by the agency.

Under the cited agency regulations, the Department of the Air Force (in 
conformity with DoD 1330.19-lM, chapter VI) has established a single and 
comprehensive retirement program for all regular, full-time NAF employees 
within that agency. The program is centrally administered by the AFWB 
through a centrally established and maintained retirement fund. And the 
retirement benefits, which are generally comparable to those provided for

15/ The agency also relies upon the "compelling need" criteria in section 
2413.2(a) and (b) of the Council's rules. However, in view of our deci­
sion herein, we find it unnecessary to pass upon the applicability of 
these criteria to the subject regulations.
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Federal Civil Service employees,—  ̂extend uniformly to the personnel in 
the approximately 1200 separately funded individual NAF instrumentalities 
at about 160 Air Force Bases, under the jurisdiction of the AFWB.
Without going into detail as to the operations and provisions of the 
central retirement plan, it appears, based on the substantially tincon- 
troverted assertions of the agency, that single computerized programs 
have been developed for the handling and accounting of employee and agency 
contributions, the maintenance of lifetime employee and survivor annuitant 
needs, and the technical preparations for actuarial and projections of 
benefit costs. Moreover, NAF employees of the agency may transfer freely 
between individual NAF instrumentalities, without loss or interruption 
of pension benefits accrued under the central retirement plan, and, in 
some circumstances, may move between NAFI components of DoD without inter­
ruption in pension benefits accrued under the retirement plans of the 
components involved.Finally, enhanced financial security and integrity 
of benefits is afforded by the central retirement plan. As stated by the 
agency in the latter regard: "[I]t is . . . important to note that under 
AFWB jurisdiction, the central nonappropriated funds administered at the 
HQ USAF level are the designated eventual successor funds for any liability 
incurred by an individual NAFI, which cannot be borne by that NAFI . . .
[A]n activity such as McGuire Air Force Base is not authorized to commit 
HQ USAF central nonappropriated funds through the local negotiation process."

Section 2413.2(e) of the Council's rules, as previously indicated, provides 
that a "compelling need" exists for an agency regulation if such regulation 
establishes uniformity for a substantial segment of employees of a primary 
national subdivision, "where this is essential to the effectuation of the 

^ public interest."— ' In our opinion, the "public interest" plainly demands 
that any retirement plan established for NAF employees be financially 
solvent and provide benefits which are financially secure and completely 
dependable for the NAF personnel.

Based on the entire record in the instant proceeding, we believe that the 
central retirement program established by the subject regulations effectuates 
this public interest. We further believe that the uniform application of 
this central plan throughout the agency, as provided in the regulations, 
is critical to the effectuation of the public interest; that is, such 
uniformity is essential to the assurance of a financially solvent and 
fully reliable retirement program for the NAF employees here involved.

16/ NAF employees are covered by the Social Security Act, so their benefits 
derive from two sources, namely, social security and the agency central 
retirement plan.

'\JJ As pointed out by the agency? the activity would be without authority 
to negotiate transfer rights binding on another organization.
2^/ It is, of course, unquestioned that the Department of the Air Force, 
which issued the regulations here involved, is a "primary national sub­
division" of the Department of Defense as defined in section 2411.3(e) 
of the Council's rules. Also the subject regulations clearly establish 
uniformity for a substantial segment of the Air Force employees.
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Accordingly, we find that a "compelling need" exists for AFR 40-7, 
chapter 12 and related agency directives, under section 11(a) of the 
Order and section 2413.2(e) of the Council's rules. Since the union’s 
proposal, which seeks to establish a separate retirement plan for the 
NAF employees at the activity, violates the subject agency regulations, 
as interpreted by the agency, we find that the proposal is nonnegotiable 
and that the agency's determination must be upheld.

Provision V 

Article 9 (Hours of Work), Section 3

The NAF Intermittent employee will not be regularly scheduled to 
more than 20 hours per workweek, and only used after the scheduling 
of the RPT [regular part time] employees have reached the maximum 
scheduled hours. . . .

Agency Determination

The agency determined that this provision conflicts with section 12(b)(5) 
of the Order and is therefore nonnegotiable.

Question Here Before the Council

The question is whether the provision is violative of section 12(b)(5) or 
otherwise nonnegotiable under the Order.

Opinion
Conclusion: The provision, while not violative of section 12(b)(5), is 
outside the agency's obligation to bargain under section 11(b) of the 
Order. However, since the local parties agreed to this provision, the 
agency cannot, after that agreement, raise an issue as to the negotia­
bility of the provision during the section 15 review process, on the basis 
of section 11(b) of the Order. Thus, the agency's detemination of non­
negotiability was improper, and, pursuant to section 2411.28 of the Council's 
rules, that determination must be set aside
Reasons; The agency contends that the subject provision improperly restricts 
management's retained right to determine the methods, means, and personnel

19/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the disputed provision. We 
decide only that, in the circumstances here presented, the provision was 
properly subject to negotiation by the parties concerned under section 11(a) 
of the Order and, once agreed upon, could not be disapproved under section 15 
of the Order.
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by which its operations are to be conducted and thereby violates sec­
tion 12(b)(5) of the Order.10/ We find this contention to be without
merit.
The Council considered the negotiability of a proposal closely analogous 
to the provision here involved in the McClellan Air Force Base case.—  
As the Council ruled in that case, the limitations established in such 
a proposal on the use of intermittent employees concern "the numbers of 
employees that the agency might assign to a particular organizational 
unit, work project or tour of duty," i.e., the staffing patterns of the

20/ Section 12(b)(5) of the Order provides;
(b) [M]anagement officials of the agency retain the right, in 
accordance with applicable laws and regulations —

(5) to determine the methods, means, and personnel by which such 
operations are to be conducted. . . .

n /  NAGE Local R12-183 and McClellan Air Force Base. California, FLRC 
No. 75A-81 (June 23, 1976), Report No. 107, at 1-4 of Council decision.
The proposal in that case read as follows (underscoring reflects portions 
in dispute):

Article VIII, Hours of Work/Tours of Duty
Section 2. The basic workweek will be five consecutive days with 
two consecutive days off. The hours of work for employees will 
be as follows:

a. Full-time employees will have the opportunity to work a 
forty hour week unless the workload is such that it will 
not support forty hours. However, in no Instance will 
the full-time employees have their hours reduced by using 
part-time or intermittent employees. At no time shall the 
hours for full-time employees go below thirty-five hours 
per workweek.

b. Part-time employees will have the opportunity to work a 
thirty-four hour week unless the workload is such that it 
will not support thirty-four hours. However, in no instance 
will the part-time employees have their hours reduced by 
using Intermittent employees. At no time shall the hours 
for part-time employees go below twenty hours per workweek.
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agency. Accordingly, the disputed proposal was held excluded from the 
agency's obligation to bargain under section 11(b) of the OrderM' and 
was therefore nonnegotiable.

For the reasons fully set forth in the McClellan Air Force Base decision, 
we likewise find in the instant casa that the subject provision is not 
violative of section 12(b)(5), but is outside the agency's obligation to 
bargain under section 11(b), of the Order. However here, unlike in the 
McClellan Air Force Base case, the local parties agreed to the provision 
in dispute and the agency disapproved the provision onlv.later during 
review of the agreement under section 15 of the Order.— ' Since the 
agency had the option to bargain on the subject provision under section 
11(b) and the agency's local bargaining representative exercised that 
option by negotiating and entering into an agreement on this provision, 
the agency was without authority, during the review process, to determine 
the provision nonnegotiable on the basis of section 11(b) of the Order.— /

Accordingly, we find that the agency's determination that Article 9 (Hours 
of Work), Section 3 is nonnegotiable was improper and must be set aside.

Provision VI 
Article 14 (Reduction-in-Force), Section 1

The Civilian Personnel Office will notify the Union as soon as possi­
ble, but not less than 30 days, if one or more unit employees are 
being separated due to a RIF action. The notice shall contain the 
number of spaces and/or positions to be affected, the projected date 
of the action and the reasons. In order to minimize the Impact of

22/ Section 11(b) of the Order provides, in relevant part, that "the 
obligation to meet and confer does not include matters with respect to 
. . . the numbers, types, and grades of positions or employees assigned 
to an organizational unit, work project or tour of duty."
23/ Section 15 of the Order provides in relevant part as follows:

Sec. 15. Approval of agreements. An agreement with a labor organi­
zation as the exclusive representative of employees in a unit is 
subject to the approval of the head of the agency or an official 
designated by him. An agreement shall be approved . . .  if it 
conforms to applicable laws, the Order, existing published agency 
policies and regulations (unless the agency has granted an excep­
tion to a policy or regulation) and regulations of other appropriate 
authorities. . . .

24/ See, e.g., lAFF Local F-103 and U.S. Army Electronics Command, FLRC 
No. 76A-19 (March 22, 1977), Report No. 122, and cases cited therein at 
n. 6 of Council decision.
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a RIF, vacant positions in any base NAFI will be used for place- 
ment of employees otherwise to be separated, if qualified for the 
vacancy. [Underscoring reflects sentence In dispute.]

Agency Determination

The agency determined that the last sentence of this provision is non- 
negotlable, because it conflicts with section 12(b)(2) of the Order.

Question Here Before the Council
The question Is whether the disputed provision violates section 12(b)(2) 
of the Order and is therefore nonnegotiable.

Opinion
Conclusion: The disputed provision infringes on management’s right to 
decide and act on the filling of existing vacancies, in violation of sec­
tion 12(b)(2) of the Order. Thus, the agency determination of nonnegotia­
bility was proper and, pursuant to section 2411.28 of the Council s rules, 
is sustained.
Reasons; Section 12(b)(2) of the Order reserves to management the right 
"to hire, promote, transfer, assign, and retain employees in positions 
within the agency." As the Council has explained with respect to this 
right

Section 12(b)(2) dictates that In every labor agreement management 
officials retain their existing authority to take certain personnel 
actions. I.e., to hire, promote, etc. The emphasis is on the reserva­
tion of management authority to decide and act on these matters, and 
the clear Import is that no right accorded to unions under the Order 
may be permitted to Interfere with that authority.

Additionally, the Council has ruled that section 12(b)(2) reserves to 
management not only the right to decide whether or not to fill a position, 
but also the right to change that decision once made.

25/ Veterans Administration Independent Service Employees Union and Veterans 
Administration Research Hospital, Chicago, Illinois, 1 FLRC 227, 230 [FLRC 
No. 71A-31 (Nov. 22, 1972), Report No. 31].
26/ National Council of OEO Locals, AFGE, AFL-CIO and Office of Economic 
Opportunity (Harkless, Arbitrator), 2 FLRC 293, 297 [FLRC No. 73A-67 
(Dec. 6, 1974), Report No. 61]; NFFE Local 1555 and Tobacco Division, AMS, 
USDA, 3 FLRC 138 [FLRC No. 74A-32 (Feb. 21, 1975), Report No. 64], at n. 5 
of Council decision.
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The provision in question in the present case expressly states that manage­
ment will fill existing vacancies in nonappropriated fund installations 
with unit employees adversely affected by reduction-in-force actions.
Thus, the agency is plainly constricted, by the literal language of the 
disputed provision, in its reserved authority under section 12(b)(2) to 
decide not to fill existing positions, as well as its right to change 
such decision once made.
For the foregoing reasons, we find that Article 14 (Reduction-in-Force), 
Section 1, is violative of section 12(b)(2) of the Order.^/ Therefore, 
the agency’s determination of nonnegotiability was proper and must be 
sustained.

Provision VII 

Article 14 (Reduction-in-Force), Section 7
The bumping and retreat right of employees affected by RIF shall be 
in accordance with seniority (Article 8). Those employees having 
the least seniority shall be reached for RIF first. Recall and 
position offers shall be in reverse order. Employees reached for 
RIF have the rights to bump lower graded and category employees, 
when those enq)loyees are in the same line of work, and also have 
retreat rights to a lower graded position to which they previously 
held for a period of at least six (6) months, providing there is an 
employee with less seniority-

Agency Determination

The agency determined that the third sentence (underscored) of the above 
provision conflicts with rights reserved to management under section 12(b)(2)' 
of the Order and is therefore nonnegotiable. The agency further determined 
that the balance of this provision violates a Department of Defense regula­
tion for which a "compelling need" exists under section 11(a) of the Order, 
and part 2413 of the Council's rules, and is thus also nonnegotiable.

Questions Here Before the Council
A. Whether the third sentence of the subject provision is rendered non­
negotiable by section 12(b)(2) of the Order.

27/ We do not, of course, here decide that provisions which, for example, 
would accord priority consideration in the filling of vacant positions to 
employees adversely impacted by reductions-in-force, would be nonnegotiable. 
For comparison, see, FPM, chapter 351, subchapter 10; FPM, chapter 330, sub­
chapter 2-1 through 5, which apply to employees who, unlike the employees 
here involved, are in the competitive service.
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B. Whether the balance of the subject provision conflicts with an agency 
regulation for which a "compelling need" exists within the meaning of 
section 11(a) of the Order and part 2413 of the Council's rules.

Opinion

Conclusion as to Question A; The third sentence of the provision here 
involved contravenes management's reserved authority to fill positions,^
i.e., to hire, promote, transfer and assign employees in positions within 
the agency, under section 12(b)(2) of the Order. Accordingly, the agency 
determination that this sentence is nonnegotiable was proper and, pursuant 
to section 2411.28 of the Council's rules, is sustained.
Reasons; As previously indicated under Provision VI, supra, section^ 
12(b)(2) reserves to management alone the decision and action authority 
to hire, promote, transfer and assign employees in positions within the 
agency, which authority cannot be interfered with by any agreement of the 
parties.
The disputed sentence in the subject provision requires that, wheî e a RIF 
action has occurred, recall and position offers shall be made to employees 
adversely affected by such action on the basis of the seniority of the 
employees involved. The intent of this sentence, as explained by the 
union, is "that a senior employee will be offered a job to which • • 
he would have preference, rather than allowing the employer to 'skip' 
down a list of senior employees in order to 'select out' senior employees 
through an unrestricted reemployment process."
The Council was presented with a question as to the negotiability of com­
parable language in a proposal in the Maritime Union case.— ' There, the 
disputed proposal required that "rehire preference" for certain positions 
be accorded employees who were laid off after 90 days of satisfactory 
employment. In holding nonnegotiable this proposal (along with a proposal 
granting "hiring preference" to applicants with Coast Guard endorsements), 
the Council stated:— '

Rather than calling for the "consideration" of certain criteria in 
selecting applicants for agency vacancies, the record indicates that 
the proposals would establish 'preference' for the categories of job 
seekers described therein. That is, the proposals would establish 
a positive requirement that the categories of job seekers described 
therein be hired or rehired ahead of any other job seekers. Thus, 
the language of the proposals, through the use of the phrases 'hiring, 
preference' and 'rehire preference' clearly would interfere, under 
the circumstances to which it applies, with management's authority 
to decide upon the selection of an individual once a decision had

28/ National Maritime Union of America, AFL-CIO and National Oceanic and 
Atmospheric Administration, FLRC No. 76A-79 (June 21, 1977), Report No. 128.

29/ Id, at 3 of Council decision.
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been made to fill a position through the hiring process. The pro­
posals would deprive the selecting official of the required discretion 
inherent in making such a decision.

The union's proposals, which would require management to give pre­
ference to individuals who fall within the particular categories 
described therein, i.e., who meet the criteria described therein, 
impose constraints upon and clearly interfere with management's 
authority to hire employees in positions within the agency under 
section 12(b)(2) of the Order. Accordingly, we find that the pro­
posals violate section 12(b)(2) of the Order. [Emphasis in original; 
footnotes omitted.]

For similar reasons, we are of the opinion that the third sentence of the 
subject provision in the instant case, which would require preference in 
recalls and position offers to the most senior employee adversely impacted 
by RIF action, would interfere with management's reserved authority to 
fill positions within the unit and would thereby violate section 12(b)(2) 
of the Order. Accordingly, we uphold the agency's determination that the' 
third sentence of Article 14 (Reduction-in-Force), Section 7 is nonnegotia- 
ble.i^/
We turn then to the next question (Question B), concerning the negotia­
bility of the balance of the disputed provision.

Conclusion as to Question B: The first, second and fourth sentences of 
the provision here involved conflict with a Department of Defense regula­
tion for which a "compelling need" exists, within the meaning of section 
11(a) of the Order and part 2413 (specifically, section 2413.2(c)) of the 
Council's rules. Thus, the agency determination that the balance of the 
subject provision is nonnegotiable was proper and, pursuant to section 
2411.28 of the Council's rules, is sustained.

Reasons; The Department of Defense regulation relating to nonappropriated 
fund instrumentalities, relied upon by the agency to ,bar negotiation on 
the balance of the disputed provision, reads as follows:— '

30/ As indicated in n. 27, supra, we do not decide in the present case 
that provisions which, for instance, would grant priority or special con­
sideration in the filling of vacant positions to employees adversely 
affected in a RIF action, would be violative of section 12(b)(2) of the 
Order. See also, for comparison, FPM chapter 335, subchapter 4-3(c)(2) 
which applies to employees in the competitive service.

31/ Department of Defense Personnel Policy Manual for Nonappropriated 
Fund Instrumentalities, Section 1330.19-lM, chapter .V, paragraph A.2.j. 
(1974). A separate regulation of the Air Force (AFR 40-7, paragraph 
5-5a(4)) implements the cited DoD regulation, but the agency did not 
expressly rely on the Air Force directive in its determination of non­
negotiability.
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Personnel Relations and Services 

A. Employee-Managetnent Relations,

2. Specific Policies

j. Reduction In Force, Heads of DoD Components will 
develop and Implement procedures for their respective 
organizations which will, when necessary, provide for 
the orderly reduction of the workforce of NAFIs with a 
minimum of disruption to operations. A system of reten­
tion for regular full-time and regular part-time personnel 
will be developed which will consider employee fitness, 
performance, and length of NAFI service. All elements 
in any retention point credit plan will be job related 
in keeping with DoD policies of fair employment practices.
Every effort should be made to accomplish necessary adjust­
ments in the workforce through reassignment, transfer and 
normal attrition. [Emphasis supplied.]

The union contends that the above regulation is not a bar to negotiation 
on the disputed portions of the provision, in effect, because: (1) the 
agency has misinterpreted the language of the agreement provision and, 
as properly construed, this language is not violative of the agency 
regulation; and (2), in any event, no "compelling need" exists for the 
regulation relied upon by the agency. We find no merit in the union's 
position.

As to (1), the disputed portions of the provision require, by their express 
terms, that employees having the least seniority shall be the first reached 
for RIF action, and that the various retention rights for employees 
adversely affected by RIF, as described in the provision, shall be con­
trolled by the seniority of the employees involved. The union argues 
that the term "seniority" must be "assumed" to include such factors as 
fitness and performance, since employees who were unfit or had failed 
adequately to perform would not have been maintained in their jobs before 
the RIF action; and, that the agency therefore erred in construing the 
provision as establishing a retention system based solely on length of 
service.
However, the term "seniority" as used in the provision is well recognized 
in the field of labor relations to refer simply and solely to the length 
of service of the particular employee concerned. 7-1 Moreover, it is a 
matter of common knowledge, as more fully discussed hereinafter, that signifi' 
cant differences in fitness and performance frequently prevail between 
acceptable employees in like positions within any organizational entity

12/ Roberts' Dictionary of Industrial Relations 493 (rev. ed. 1971)-
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and such differences do not necessarily derive from the length of service 
of the respective employees. Thus, the reference in the agreement pro­
vision to "seniority” does not, in itself, embrace the fitness and 
performance of existing personnel as compared with one another for RIF 
purposes.^/

Accordingly, we are of the opinion that the agency properly interpreted 
the disputed portions of the provision as establishing a retention system 
based solely on length of service. Further, as the Council has frequently 
indicated, the agency's interpretation of Its own regulation as preclud­
ing such a provision is, of course, binding on the Council in a negotia­
bility dispute, under section 11(c)(3) of the Order.J^/ Therefore, we 
find that the disputed portions of the provision violate the cited 
regulation relied upon by the agency.

As to (2), namely the "compelling need" for the agency regulation here 
involved, the agency determined that the regulatory requirement (i.e., 
that the retention system for nonappropriated fund employees in RIF 
circumstances must take into account employee fitness and performance 
as well as length of service) "is necessary to insure the maintenance 
of basic merit principles" and thereby fully satisfies the criterion for 
establishing "compelling need" under section 2413.2(c) of the Council's 
rules.— ' The union disputes this determination, contending again that 
seniority for retention purposes sufficiently takes into account the fit­
ness and performance of employees if management has previously fulfilled 
its obligation to correct personnel deficiencies on a day-to-day basis, 
and therefore that no "compelling need"exists for the subject regulation.

It is not seriously controverted by the union that the phrase "basic 
merit principles," as used in section 2413.2(c) of the Council’s rules.

33/ Cf. American Federation of Government Employees, Local 1862 and Veterans 
Administration Hospital, Altoona, Pennsylvania, FLRC No. 76A-128 (Aug. 31,
1977), Report No. 137.

34/ See, e.g., td, at 7 of Council decision.
35/ Section 2413.2(c) of the Council's rules provides as follows:

§ 2413.2 Illustrative criteria

A compelling need exists for an applicable agency policy or regula­
tion concerning personnel policies and practices and matters affecting 
working conditions when the policy or regulation meets one or more 
of the following illustrative criteria:

(c) The policy or regulation is necessary to insure the maintenance 
of basic merit principles.
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reflects the concept, among others, that employees should be selected, 
assigned, promoted and retained on the basis of their relative ability 
to perform the assigned work, and thereby to assure the effective per­
formance of government operations. As already indicated under (1), above, 
significant differences often exist in the relative ability of employees 
within similar.positions of the same organizational entity, which dif­
ferences are ri£t alone dependent on the comparative lengths of service 
of the respective employees involved. Therefore, to maintain basic 
merit principles, a retention system which is operative under RIF con­
ditions plainly should include consideration of such factors as fitness 
and performance, in addition to the length of service of the affected 
employees.^/
Contrary to the argument of the Union, the sanctioned consideration by 
an agency of an employee’s fitness and performance, as well as length 
of service, during a reduction of the workforce neither impliedly con­
dones previous failures to discipline nonperformance or previous failures 
to correct deficiencies in performance, nor constitutes "a second screen­
ing process" which is subject to abuse by the agency. Rather, such con­
sideration merely recognizes the differences in relative abilities which 
often exist between acceptable employees in similar positions within the 
agency and seeks to retain the most competent workforce consistent with 
the needs of the agency and the interests of the public. Moreover, so 
far as appears from the record, any abuse by the agency is readily subject 
to correction by means such as grievance and arbitration provisions of an 
agreement entered into in conformity with the Order.
Accordingly, we find that the agency regulation here in question "is 
necessary to insure the maintenance of basic merit principles" and, 
therefore, that a "compelling need" exists for the regulation to bar 
negotiation on the balance of the disputed provision under section 11(a) 
of the Order and section 2413.2(c) of the Council's rules. Since the 
first, second and fourth sentences of Article 14 (Reduction-in-Force), 
Section 7, would violate this regulation, the provision is nonnegotiable 
and the agency determination of nonnegotiability must be upheld.

Provision VIII
Article 18 (Merit Promotion), Section 1

2. In order to be eligible for Merit Promotion, an employee must 
be a regular employee of the unit and meet the minimum qualifica­
tions of the Merit Promotion Announcement.

3^7 t^ile as previously mentioned at p. 3, supra, nonappropriated fund 
employees are outside the competitive service, the basic merit principles 
applicable to the competitive service are of course relevant to these 
employees. In this regard, the retention system for RIF purposes under 
the competitive service is predicated not only on length of service, 
but also on such individual considerations as the performance ratings 
of the employees involved. See, e.g., FPM, chapter 351, subchapter 5-5 
and 6.
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3. All qualified employees in the unit will have the first 
opportunity for vacant positions. Up to three highest qualified 
employees will be referred to the supervisor for selection. Selec­
tion will be made from that certificate.

Agency Determination

The agency determined that the above provision violates section 12(b)(2) 
of the Order and is thereby nonnegotiable.

Question Here Before the Council

The question is whether the subject provision is nonnegotiable because 
it contravenes section 12(b)(2) of the Order.

Opinion

Conclusion: The disputed provision conflicts with management’s reserved 
authority to hire, promote and transfer employees under section 12(b)(2) 
of the Order. Accordingly, the agency determination of nonnegotiability 
was proper and, pursuant to section 2411.28 of the Council's rules, is 
sustained.
Reasons: As discussed under Provision VI, supra, section 12(b)(2) of 
the Order reserves to management alone the right to decide and act on 
the hire, promotion and transfer of employees in positions within the 
agency. Such agency authority may not be interfered with by any right 
accorded a union under a bargaining agreement.
The provision here in question would limit eligibility for merit promo­
tions to "regular employees in the unit,” meeting the minimum qualifications 
for the position, and would accord such employees "the first opportunity 
for vacant positions." In other words, the regular unit employees, undeir 
the subject provision, would be granted preference over other unit or 
nonunit applicants who seek by hire, transfer or promotion, to fill the 
vacant unit positions. The Council considered a similar proposal in 
the recent Immigration and Naturalization Service case.-Z' The Council 
held such proposal plainly violative of section 12(b)(2), stdting (at 16 
of Council decision):

37/ AFGE (National Border Patrol Council and National INS Council) and 
Inmiigration and Naturalization Service, U.S. Department of Justice, FLRC 
No. 76A-68 (Aug. 31, 1977), Report No. 136. The disputed proposal in 
that case (Proposal XI.8-1.B.4.(b)) reads as follows:

(b). A person from outside the agency will not be considered for 
appointment, transfer to a position or to a lower position with 
known promotion potential unless he is evaluated under the same 
competitive promotion procedures as agency employees for promotion 
and found to rank above the best qualified.

159



Paragraph (b) of the proposal presently before us . . . would 
require management to select from among internal candidates for 
the positions covered by the proposal ahead of any applicant from 
outside the agency who was not better qualified than the best 
qualified agency candidate. Hence, contrary to the union's 
assertion, paragraph (b) does not merely address the "area of 
consideration," as previously discussed herein. Rather, it 
would in effect bar consideration of nonagency candidates in 
the circumstances described in the proposal. Hence, apart from 
other considerations, it would impose constraints upon, and clearly 
interfere with, management’s authority to hire or transfer employees 
in positions within the agency under section 12(b)(2) of the Order. 
Therefore, we find paragraph (b) of the proposal to be violative 
of section 12(h)(2) and, consequently, nonnegotiable. [Emphasis 
in original.]

Furthermore, the disputed provision in the instant case provides that 
selection for promotion would be required from a certificate containing 
the names of "up to three highest qualified employees." Thus, manage­
ment's right to decide and act on promotions would be wholly negated 
if the certificate contained only one name, since promotion of that 
individual would be mandatory upon the agency.

In view of the foregoing, including the reasons more fully set forth in 
the Immigration and Naturalization case, we find that Article 18 (Merit 
Promotion), Section 1, violates section 12(b)(2) of the Order. There­
fore, the agency's determination of nonnegotiability was proper and must 
be sustained.
By the Council.

Henry B. /prazier Ylip

Issued; January 27, 1978

Attachment:
appendix
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APPENDIX

:lj Personnel Policy Manual for Nonappropriated Fund Instrumentalities,

er.
DOD 1330.19-lM, 6 September 1974.

CHAPTER III 

SALARIES AND WAGES

A. GENERAL POLICY

1. Hourly Paid Employees. Rates of pay for hourly paid employees will 
be determined on the basis of the duties and responsibilities of the jobs, 
and will be generally commensurate with prevailing rates in the immediate 
locality of emplojrment for comparable work in similar enterprises in the 
private sector. Locality wage surveys, at approximately annual intervals 
will serve as the basis for adjustments of pay rates, if warranted.

b. In accordance with the provisions of PL 92-392, the Civil Service 
Commission has issued FPM Supplement 532-2, which contains detailed pro­
cedural instructions for the operation and implementation of the wage system 
for NAFI CT employees. The Department of Defense Nonappropriated Fund 
Salary and Wage Fixing Authority (the pay fixing authority for NAFI employees 
within the DoD) has administratively extended certain of the principles of 
PL 92-392 and CSC instructions to cover Administrative Support (AS) and 
Patron Services (PS) positions, hourly paid positions not covered by PL 92-392,

2. Salaried Employees. The Department of Defense Non-appropriated 
Fund Salary and Wage Fixing Authority has also established the Universal 
Annual (UA) salary system which covers employees in managerial, executive, 
technical and professional positions.

a. Pay for annual salary employees in managerial, executive, tech­
nical and professional positions . . . will be administratively fixed and 
adjusted from time to time, as nearly as is consistent with the public 
interest, and the Universal Annual (UA) salary system, commensurate with 
the rates of compensation for Civil Service employees in positions of com­
parable difficulty and responsibility subject to the "General Schedule."
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B. SPECIFIC POLICIES

2. Compensation.

a. Pay Plans - Coverage. NAFI employees will be compensated under 
one of the following pay plans;

(1) Hourly Pay Plan
(a) Compensation for an employee in a recognized trade or 

craft, or other skilled mechanical craft or in an unskilled, semiskilled, 
or skilled manual labor occupation and any other individual including a 
foreman and a supervisor, in a position having trade, crafc, or laboring 
experience and knowledge as the paramount requirement, will be fixed and 
adjusted from time to time, as nearly as is consistent with the public 
interest in accordance with prevailing rates determined by a survey of 
wages paid by private employers to full-time employees doing comparable 
work in a representative number of retail, wholesale, service and recrea­
tional establishments in the immediate locality of employment and engaged 
■in activities similar to those of NAFIs for which the survey is made.

(b) Compensation for an employee in a NAFI clerical, 
administrative, fiscal, sales, and patron service position will be fixed 
and adjusted from time to time as nearly as is consistent with the public 
interest, in accordance with prevailing rates determined by a survey of 
wages paid by private employers to full-time employees doing comparable 
work in a representative number of retail, wholesale, banking, insurance, 
service and recreational establishments in the immediate locality of 
employment and engaged in activities similar to those of the NAFIs for 
which the survey is made.

(2) Annual Salary Plan. Compensation for employees in 
managerial, executive, technical or professional positions will be on an 
annual salary basis and will be administratively fixed and adjusted from 
time to time as nearly as is consistent with the public interest, com­
mensurate with the rates of compensation for Civil Service employees in 
positions of comparable difficulty and responsibility subject to the 
"General Schedule," (Title 5 U.S.C. 5332).
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Department of Housing and Urban Development and American Federation of 
Government Employees, Local 3409, AFL-CIO, Greensboro, North Carolina 
(Jenkins, Arbitrator). This appeal arose from the arbitrator’s award 

r directing the agency to appoint the grlevant to a supervisory position. The 
Council accepted the agency's petition for review Insofar as it related to 
the agency's exception which alleged that the award violated Civil Service 
Commission regulations (Report No. 130).
Council action (January 27, 1978). The Council concluded that the arbitra­
tor's award was violative of the Federal Personnel Manual. Accordingly, 
pursuant to section 2411.37(b) of its rules of procedure, the Council set 
aside the award.

FLRC No. llk-kl
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Department of Housing and Urban 
Development

and FLRC No . 77A-42

American Federation of Government 
Employees, Local 3409, AFL-CIO, 
Greensboro, North Carolina

DECISION ON APPEAL FROM ARBITRATION AWARD 

Background of Case

Based upon the findings of the arbitrator and the entire record, it appears 
that the grievant, a nonsupervisory employee in the Greensboro Area Office 
of the Department of Housing and Urban Development (the activity) and a 
member of the bargaining unit covered by the parties' negotiated agreement, 
applied for the posted vacancy of Supervisory Loan Specialist, GS-1165-12. 
After being informed that an employee of the Manchester, New Hampshire, 
Area Office had been selected for the position and that he (grievant) had 
been in the best qualified group of candidates considered by the selecting 
official, the grievant filed a grievance. He alleged, in part, that the 
selection of the other employee for the position was improper because 
neither the selecting official nor his designee had interviewed him and 
the selected employee was not an employee of the activity. Failing reso­
lution of the dispute, the union invoked arbitration.

Arbitrator's Award
In the opinion accompanying his award the arbitrator defined the issue 
before him as follows:

In the appointment of [the selected employee] instead of [the griev- 
ant], did Management comply with its obligations, both explicit and 
implicit, as predicated in pertinent articles of the Agreement, 
especially Article XVII, B.5?i/ [Footnote added.]

u  According to the award. Article XVII, Section B.5 provides:
It is agreed that the employer will utilize to the maximum extent 
possible, the skills and talents of its employees. Therefore, 
consideration will first be given in filling vacant positions and

employees within the Greensboro Area 
ice. Outside candidates will not be considered until lateral 

reassignment and promotion procedures have been exhausted, except 
w ere precluded by Civil Service Commission or HUD regulations.
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The arbitrator reasoned that "there was an implicit infraction of 
Article XVII, B.5" because:

1. As. the language of the disputed Article neither includes nor 
excludes threshold supervisory positions, the position in question 
is not specifically excluded.

2. A GS-12 candidate on the Best Qualified List of the Greensboro 
Area Office, the grievant was highly eligible and his qualifications 
were exceptional.

3. For three years preceding the appointment of [the selected 
employee], management filled . . . threshold supervisory vacancies 
with members of the bargaining unit.

4. The short conversation . . . [given the grievant] which "con­
cerned individuals in the Loan Management Branch," and failed to 
"deal with any of the numerous items listed in the Vacancy Announce­
ment" scarcely met the obligation "to utilize, to the maximum extent 
possible, the skills and talents of its employees." By virtue of 
his expertise in the field of Loan Management, the grievant deserved

Iffi;: due consideration in an extensive interview. This short interview
ij hardly fulfilled the assurance that "[ojutside candidates will not

be considered until lateral reassignment and promotion procedures 
have been exhausted."
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As his award, the arbitrator stated:

After careful consideration of the facts, exhibits, testimony of 
both parties, and pertinent provisions of the Agreement . . . espe­
cially Article XVII, B.5, the arbiter grants the request of the 
Union in part. He rules that the Area Director . . . shall within 
a few weeks consult with the grievant . . . concerning his wishes 
and before January 1, 1978, appoint him to a supervisory position, 
either that of Supervisory Loan Specialist or another which is 
acceptable.

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the 
Council. Under section 2411.32 of the Council's rules of procedure, the 

 ̂® Council accepted the petition for review insofar as it related to the 
> agency's exception which alleged that the award violates Civil Service

Commission regulations.^/ The union filed a brief.

ent

jfld
1
il
pt

2J The agency requested and the Council granted, pursuant to section 
2411.47(f) of the Council's rules of procedure, a stay of the award pend­
ing the determination of the appeal.
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Section 2411.37(a) of the Council's rules of prbcedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously seated, the Council accepted the agency s petition for 
review insofar as it related to the agency's exception which alleged that 
the award, by directing the appointment of the grievant to a supervisory 
position, violates Civil Service Commission regulations.

With respect to the issue presented by the acceptance of the agency ŝ  
exception, the Council has previously received and applied Civil Service 
Commission interpretations of applicable Commission regulations pertaining 
to arbitration awards which, as here, direct an agency to select â  
particular individual for a particular position.^' The Civil Service 
Commission has advised the Council that

FPM Chapter 335, Subchapter 2 (Requirement 6)1/ sets forth the 
management right to select or nonselect. This management right can 
only be abridged if a direct causal connection between the agency s 
violation(s) and the failure to select a specific employee or from

3/ The Council notes that in this case the arbitrator directed the agency 
to select the grievant for the position of Supervisory Loan Specialist or 
"another which is acceptable." However, the arbitrator made it clear that 
the agency had to select the grievant for a particular type of position, 
specifically a supervisory position.

Tooele Army Depot, Tooele, Utah and American Federation of Government 
Employees, AFL-CIO, Local 2185 (Linn, Arbitrator), FLRC No. 75A-104 
(July 7, 1976), Report No. 108 at 3-4 of the Council's decision. See 
also Veterans Administration Center, Temple, Texas and American Federa­
tion of Government Employees, Local 2109 (Jenkins, Arbitrator), FLRC 
No. 74A-61 (Feb. 13, 1976), Report No. 99; Francis E. Warren Air Force 
Base, Cheyenne, Wyoming and American Federation of Government Employees^ 
Local 2354 (Rentfro, Arbitrator), FLRC No. 75A-127 (Sept. 30, 1976), 
Report No. 114.

_5/ Requirement 6. Each plan shall provide for management's right to 
select or nonselect. Each plan shall include a procedure for referring 
to the selecting official a reasonable number of the best qualified 
candidates identified by the competitive evaluation method of the plan 
(referral of fewer than three or more than five names for a vacancy may 
only be done in accordance with criteria specified in the plan).

Opinion
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a specific group of employees is established. It must be determined 
by competent authority that but for the violation(s) that occurred, 
the employee in question would definitely (and in accordance with law, 
regulation, and/or negotiated agreement) have been selected. [Foot­
note added.]

In the instant case, however, there has been no finding by the arbitrator 
that the requisite direct causal relationship exists between the agency’s 
violation of the negotiated agreement and the grievant’s failure to be 
selected, a finding essential to sustaining as consistent with the Federal 
Personnel Manual an award directing that an individual be selected for a 
particular position.^/ Accordingly, we conclude that the arbitrator's 
award which directs the agency to appoint the grievant to a supervisory 
position is violative of the Federal Personnel Manual and cannot be 
sustained.

Conclusion

For the foregoing reasons and pursuant to section 2411.37(b) of the 
Council's rules of procedure, we set aside the arbitrator's awar^.

By the Council.

Issued: January 27, 1978

Although the arbitrator in the present case found that "there was an 
implicit infraction" of the parties' negotiated agreement because of the 
interviewing official's "short conversation" with the grievant, nowhere 
in the award does the arbitrator make the requisite finding that if the 
agreement had not been violated and the lengthier interview had been 
granted, the selecting official would definitely have selected the griev­
ant for promotion.

Because, as indicated, in this case the arbitrator did not make the 
requisite finding of a causal connection between the violation of the 
agreement and the grievant's failure to be selected for promotion, we do 
not reach the question of whether, had such a causal connection been 
established, the arbitrator could have legally granted the remedy he did, 
i.e., if the grievant were not appointed to the position of Supervisory 
Loan Specialist, then to another supervisory position "which is acceptable."
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Federal Aviation Administration and Professional Air Traffic Controllers 
Organization (Sinclitico, Arbitrator). This appeal arose from part of the 
arbitrator's award directing the agency to provide certain In^rovements In 
the agency parking lot at a particular airport. The Council accepted the 
agency's petition for review, which took exception to the award on the 
ground that the arbitrator exceeded his authority. The Council also granted 
the agency's request for a stay of the award (Report No. 133).

Council action (January 27, 1978). The Council concluded that the arbitrator 
exceeded his authority by directing the agency to provide the parking lot 
improvements in question. Accordingly, pursuant to section 2411.37(b) of its 
rules of procedure, the Council modified the award by striking that part of 
the award here in dispute. As so modified, the Council sustained the award 
and vacated the stay which it had previously granted.

FLRC No. 77A-52
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Federal Aviation Administration

and FLRC No. 77A-52

Professional Air Traffic 
Controllers Organization

DECISION ON APPEAL FROM ARBITRATION AWARD 

Background of Case

This appeal arose from the arbitrator's award directing the Federal Aviation 
Administration (the agency) to provide certain improvements in the FAA 
parking lot at the Seattle-Tacoma Airport.

Based upon the findings of the arbitrator and the entire record, it appears 
that parking was provided for FAA employees at the Seattle-Tacoma Airport 
in a lot adjacent to the main parking garage. Parking in the main garage 
was reseirved primarily for passengers utilizing the airport. An executive 
lot, set off from the main parking area of the garage, but in the same 
structure, was reserved by the airport for top management personnel of 
the airport. Other airport employees were required to use a parking facil­
ity serviced by a shuttle bus and located approximately 1 mile from the 
terminal area. The Professional Air Traffic Controllers Organization (the 
union) filed a grievance alleging that since "airport employees" were 
parking in the executive parking lot and since the executive lot is "far 
superior" to the FAA lot, the agency had violated Article 47, Section 1 of 
the parties' agreement which provides that FAA "will endeavor to obtain 
parking accommodations at least equal to those provided the employees of 
the airport owner or operator," and FAA Order 4665.3A, which is incorporated 
into the agreement and which provides that "[p]arking accommodations should 
be at least equal to those provided the employees of the airport owner/ 
operator."^/ The grievance was ultimately submitted to arbitration.

}J Article 47 (PARKING) provides in pertinent part:

Section 1. The Employer will provide adequate employee parking 
accommodations at FAA owned or leased air traffic facilities where 
FAA controls the parking facilities. This space will be equitably 
administered among employees in the bargaining unit, excluding spaces 
reserved for government cars and visitors. There may be a maximum 
of three reserved spaces at each facility where such spaces are avail­
able except at facilities where there are employees with bona fide

(Continued)



The Arbitrator’s Award 

The parties stipulated the issue to be decided by the arbitrator as follows:

Is the Agency in compliance with Article 47 of the current PATCO-FAA 
Agreement and with FAA Order 4665.3A as respects the adequacy of

(Continued)
physical handicaps. At other air traffic facilities, the Employer 
will endeavor to obtain parking accommodations at least equal to 
those provided the employees of the airport owner or operator. Where 
it is possible to reserve more than three parking spaces, one addi­
tional reserved space, shall be made available to the principal facility 
representative.

Section 4. Parking accommodations at FAA occupied buildings and 
facilities will be governed by law, regulation and FAA Order 4665.3A.

FAA Order 4665.3A provides in pertinent part:

5. determining adequacy of par ki n g.

b. Factors to be Considered. In pursuing the objective of providing 
parking accommodations close to a facility at no or very minimal cost 
to the employees, a firm but reasonable and responsible position must 
be taken. Some considerations are:

(1) Parking accommodations should be at least equal to those 
provided the employees of the airport owner/operator.
(2) The distance between the parking area and the facility 
should take into account weather conditions and personnel safety 
factors.
A reasonable distance may be 500 feet depending on the specific 
circumstances at a given location. Generally, an employee should 
not have to resort to another means of transportation (e.g., 
shuttle buses) to reach the facility from the parking area. But 
the availability of this type transportation must be considered 
In arriving at a final decision on the adequacy question.
(3) Free parking for employees is a desirable objective. A 
reasonable cost to employees as determined by Regional and Center 
Directors, may be appropriate depending on specific situations.
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parking accommodations provided for the bargaining unit members at 
Seattle-Tacoma air traffic control tower? If not, what is the appro­
priate remedy?

In the opinion accompanying his award the arbitrator discussed the meaning 
of the terms "adequate parking" and "employees" as used in Article 47 of 
the agreement and FAA Order 4665.3A. In doing so he referred primarily to 
the three factors to be considered in determining adequacy of parking 
listed in section 5(b) of FAA Order 4665.3A.^/

As to the first factor, that parking accommodations should be at least equal 
to those provided the employees of the airport owner/operator, the arbitra­
tor found that the word "employees" as used therein does not encompass top 
management personnel of the airport for purposes of providing FAA personnel 
with equivalent parking. Therefore he determined that while "the Executive 
lot is superior to the lot being used by FAA employees . . ., no 'employees’ 
as the term is utilized in FAA Order 4665.3A are currently parking there."
As to the other two factors, the arbitrator found that the distance between 
the parking area and the facility is under 500 feet, that the employees do 
not have to resort to shuttle buses or other means of transportation to get 
between the facility and the parking area, and that the parking provided 
FAA personnel is free of charge. Therefore the arbitrator concluded that 
"the FAA lot is adequate and in compliance with Article 47 and FAA 
Order 4665.3A."

After reaching this conclusion as to the grievance the arbitrator stated:

Notwithstanding this conclusion, the Arbitrator is concerned with the 
status of security at the FAA lot. It is his opinion that additional 
lighting, and protection from trespassers and falling objects is 
warranted. The Award which follows recognizes this need and adds the 
conditions stated herein. Furthermore, these conditions should be met 
since [it was recommended] that the lot be accepted only if "lighting, 
security, and snow removal" were provided.

Accordingly, the arbitrator made the following award:
A. The Agency is in compliance with Article 47 of the current FAA 

agreement and with FAA Order 4665.3A as respects the adequacy of 
parking accommodations provided for the bargaining unit members 
at Seattle-Tacoma air traffic control tower.

B. In order to fully provide for the adequacy of its lot, it is 
directed that FAA:
1. Provide a security fence around the perimeter of the FAA 

parking lot.

2J See n. 1 supra.

171



2. Provide additional lighting sufficient to illuminate the 
back portions of the lot.

3. Provide a protective barrier to prevent objects from falling 
in the lot. This can be accomplished by adding some protective 
wiring to the top of the security fence along the side of the 
parking garage.

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the 
Council. Under section 2411.32 of the Council's rules of procedure, the 
Council accepted the petition for review which took exception to the award 
on the ground that the arbitrator exceeded his authority.!' Neither party 
filed briefs as provided in section 2411.36 of the Council's rules.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously indicated, the Council accepted the agency's petition for 
review of the arbitrator's award on the ground that the arbitrator exceeded 
his authority .a /
The Council will sustain a challenge to an arbitration award where it is 
shown that the arbitrator exceeded the scope of his authority by determining 
an issue not included in the subject matter submitted to arbitration. 
American Federation of Government Employees, Local 12 (AFGE) and U.S. Depart­
ment of Labor (Jaffee, Arbitrator), 1 FLRC 479, 485 [FLRC No. 72A-3 (July 31, 
1973), Report No. 42].^' However, the Council has made it clear that in 
addition to determining those issues specifically included in the particular 
question submitted, an arbitrator may extend his award to issues which

V  The agency requested and the Council granted, pursuant to section 
2411.47(f) of the Council's rules of procedure, a stay of the award pending 
determination of the appeal.

The agency took exception only to part "B" of the arbitrator's award.
This is consistent with the practice of courts in the private sector.

E.g., Local 791, International Union of Electrical, Radio & Machine Workers, 
AFL-CIO V. Magnavox Company, 286 F.2d 465 (1961); Kansas City Luggage & 
Novelty Workers Union, Local 66, AFL-CIO v. Neevel Luggage Manufacturing 
Company, 325 F.2d 992 (1964); and Lee v. Olln Mathieson Chemical Corporation) 
271 F. Supp. 635 (1967). See also, 0. Fairweather, Practice and Procedure 
in Labor Arbitration 359-60 (BNA 1973).
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necessarily arise therefrom.^/ Further, in Pacific Southwest Forest and 
Range Experiment Station, Forest Service, Department of Agriculture and 
American Federation of Government Employees, Local 3217 (Meyers, Arbitra­
tor), FLRC No. 75A-4 (Mar. 18, 1976), Report No. 101, the Council stated 
that "if there is not a submission agreement with a precise issue, an 
arbitrator in the Federal sector has unrestricted authority to pass on any 
dispute presented to him so long as it is within the confines of the collec­
tive bargaining agreement,"Z/ and that "even when the parties have entered 
into a submission agreement, the Council . . . will construe an agreement 
broadly with all doubts resolved in favor of the arbitrator when a question 
is presented to the Council as to whether an arbitrator exceeded his 
authority in a particular matter."^/ In Pacific Southwest, wherein the 
parties entered into a submission agreement, the Council indicated that in 
the course of making a determination as to whether the arbitrator exceeded 
his authority, it would carefully examine the entire record in the case, 
including the transcript of the proceedings before the arbitrator. In 
Pacific Southwest the Council found after examining the record and the 
transcript and the manner in which the parties had framed their submission 
agreement, that the parties had not reached total agreement on a precise 
issue submitted to arbitration. Thus, the Council found that the arbitra­
tor had not exceeded his authority when he fashioned an award which was 
consistent with the "underlying" issue in the c a s e .9./

Long Beach Naval Shipyard and Federal Employees Metal Trades Council 
(Steese, Arbitrator), 3 FLRC 83 [FLRC No. 74A-40 (Jan. 15, 1975), Report 
No. 62]; Small Business Administration and American Federation of Government 
Employees. Local 2532 (Kleeb, Arbitrator), 2 FLRC 262 [FLRC No. 73A-44 
(Nov. 6, 1974), Report No. 60]; American Federation of Government Employees, 
Local 12 (AFGE) and U.S. Department of Labor (Jaffee, Arbitrator), 1 FLRC 
479, 485, n. 11 [FLRC No. 72A-3 (July 31, 1973), Report No. 42].

U  Pacific Southwest Forest and Range Experiment Station, Forest Service, 
Department of Agriculture and American Federation of Government Employees,
Local 3217 (Meyers, Arbitrator), FLRC No. 75A-4 (Mar. 18, 1976), Report 
No. 101, at 6-7 of the Council's decision.

8/ Id. at 8.
9̂/ In that case the question submitted to the arbitrator was whether agency 
management had violated the parties' agreement, specifically Article 8, by 
the selection process it used to fill various positions. The arbitrator 
found that management had not violated Article 8, but that it had violated 
another provision of the agreement by failing to meet and consult with the 
union with respect to certain personnel practices before him. The Council 
sustained the arbitrator's award, finding that since the parties had failed 
to agree on a precise issue and since, in the arbitration hearing, both the 
parties and the arbitrator had expressed concern about an "underlying" issue of 
a management practice contrary to the agreement, the arbitrator had not 
decided an issue not before him and, therefore, had not exceeded his authority. 
As to the reference to Article 8, the Council concluded that the manner in

(Continued)
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In the present case, the parties were precise in their formulation of the 
stipulated issue.12' That is, the question submitted to the arbitrator was 
straightforward and unequivocal:

Is the Agency in compliance with Article 47 of the current PATCO-FAA 
agreement and with FAA Order 4665.3A as respects the adequacy of

(Continued)
which the parties framed their submission agreement gave rise to the 
inference that the words used therein were meant to be attention calling 
rather than issue limiting.
10/ In his award the arbitrator stated that "[t]he parties stipulated the 
Tissue." Further, the Council notes that at the beginning of the arbitration 
hearing the following discussion took place;

[ARBITRATOR]: At this point I would ask is there a submission agree­
ment, a precise issue the arbitrator has to resolve? Have you agreed 
on one?
[AGENCY REPRESENTATIVE]: We have a hand-drafted submission.

[ARBITRATOR]: . . . Let me read the issue into the record and I 
ask you to stipulate if this is the precise issue the arbitrator must 
resolve.
Is the Agency in compliance with Article 47 of the current PATCO-FAA 
agreement and with FAA Order 4665-3A.

[AGENCY REPRESENTATIVE]: That should be .3A.

[ARBITRATOR]; Let's correct that. That number is 4665.3A.

As respects the adequacy of parking accommodations provided for the 
bargaining unit members at Seattle-Tacoma air traffic control tower.
If not, what is the appropriate remedy— off the record.
(Discussion off the record.)
[ARBITRATOR]: Back on the record.

I ask both counsel is this the issue as I have read it into the record 
that arbitrator must resolve?

[UNION REPRESENTATIVE]: Yes, Mr. Arbitrator.
[AGENCY REPRESENTATIVE]; Yes, Mr. Arbitrator.

Transcript of the Arbitration Proceedings. ANW 76-SEA at 11-12.
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parking accommodations provided for the bargaining unit members at 
Seattle-Tacoma air traffic control tower?

The arbitrator's answer to that question was equally straightforward:

The Agency is in compliance with Article 47 of the current PATCO-FAA 
agreement and with FAA Order 4665.3A as respects the adequacy of 
parking accommodations provided for the bargaining unit members at 
Seattle-Tacoma air traffic control tower.

Thus, the parties, in their stipulation of the issue, specified the issue 
before the arbitrator as whether the agency was in compliance with Article 47 
of the negotiated agreement and with FAA Order 4665.3A regarding the 
adequacy of parking accommodations provided bargaining unit members at the 
Seattle-Tacoma air traffic control tower. When the arbitrator answered 
that precise issue, concluding that the agency was in compliance with 
Article 47 of the agreement and with FAA Order 4665.3A regarding the ade­
quacy of parking accommodations, the arbitrator had decided the issue 
submitted to him and his authority ended. By then going on to direct the 
agency to provide for a security fence, additional lighting, and a protective 
barrier in the FAA parking lot, the arbitrator exceeded the scope of the 
authority conferred upon him by the parties in submitting the matter to 
arbitration. Moreover, nothing in the record before the Council, including 
the transcript of the proceedings before the arbitrator, indicates that 
there existed an "underlying" issue which the arbitrator may have been 
resolving in his formulation of Part B of his award. While there are numer­
ous references throughout the transcript to the security and lighting of 
the lot, there is nothing therein to indicate that these references are 
anything more than testimony elicited for the purpose of resolving the 
precise issue submitted to the arbitrator of whether the agency was in 
compliance with Article 47 of the negotiated agreement and FAA Order 4665.3A 
with respect to the adequacy of the lot.

Conclusion
For the foregoing reasons, we conclude that the arbitrator exceeded his 
authority by directing the agency to provide for a security fence, additional 
lighting, and a protective barrier in the FAA parking lot. Accordingly, 
pursuant to section 2411.37(b) of the Council's rules of procedure, we modify 
the arbitrator's award by striking Part "B" thereof. As so modified, the 
award is sustained and the stay of the award is vacated.

By the Council.

Henry R. Frazier II 
Executes' Director

Issued: January 27, 1978
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National Treasury Employees Union and Bureau of Alcohol, Tobacco and Firearm. 
Department of the Treasury. The dispute involved the negotiability of a 
union proposal that in effect would require, when the agency decides to sus­
pend an employee for 30 days or less and if the union invokes an arbitration 
procedure to determine whether the suspension is imposed for just cause, the 
suspension would be stayed pending the outcome of the arbitration procedure.

Council action (January 27, 1978). The Council concluded that the union's 
proposal would so unreasonably delay and Impede management's reserved right 
under section 12(b)(2) of the Order to discipline employees as to negate 
that right. Accordingly, the Council held that the agency's determination 
of nonnegotlablllty was proper and, pursuant to section 2411.28 of the 
Council's rules, sustained that determination.

FLRC No. 77A-58
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

National Treasury Employees Union

(Union)

and FLRC No. 77A-58

Bureau of Alcohol, Tobacco and 
Firearms, Department of the Treasury

(Activity)

DECISION ON NEGOTIABILITY ISSUE 

Union Proposal

The union proposal [set out in full in the appendix to this decision] in 
effect would require that, when the agency decides to suspend an employee 
for 30 days or less and if the union invokes an arbitration procedure to 
determine whether the suspension is imposed for just cause, the suspension 
will be stayed pending the outcome of the arbitration procedure.

Agency Determination
The agency head determined that the proposal to stay suspensions is 
nonnegotiable because it would essentially preclude the agency from 
effecting disciplinary actions and would negate management's reserved 
rights under section 12(b) of the Order.

Question Here Before the Council
The question is whether the proposal is nonnegotiable under section 12(b)(2) 
of the Order.i'

IJ Section 12(b)(2) of the Order provides in relevant part:

Sec. 12. Basic provisions of agreements. Each agreement between 
an agency and a labor organization is subject to the following 
requirements —

(Continued)
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Conclusion: The proposal would negate management's right to discipline 
imployee7~under section 12(b)(2) of the Order. Therefore, the agency's 
determination of nonnegotiability was proper and, pursuant to section 2411.28 
of the Council's rules and regulations, is sustained.
Reasons: The agency contends that the proposed arbitration procedure under 
consideration here would effectively preclude management from taking action 
in suspension cases until several months after the agency had reached the 
decision to suspend an employee and that this would have the effect of so 
unreasonably delaying the exercise of its management right to discipline 
employees as to negate that right.A/
The union counters that the arbitration procedure included in its proposal 
is an "expedited" procedure, which "contemplates" timely resolution of cases 
processed under its terms and would not, therefore, cause unreasonable delay. 
In support of this contention, the union points to specific features of the 
procedure designed to accelerate the arbitration process.-^'

Opinion

(Continued)

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations —

(2) . . .  to suspend, demote, discharge, or take other disciplinary 
action against employees. . . .

In view of our decision herein it. is unnecessary to consider the remaining 
contention of the agency concerning the negotiability of the proposal.
2J In support of its position that the proposal in this case would involve 
unreasonable delay in processing suspension cases, the agency refers to the 
one-year average time involved in processing disciplinary cases under 
allegedly similar arbitration procedures contained in existing agreements 
between the union and,another agency. We make no ruling as to the similarity 
of the procedures adverted to by the agency and do not rely on the agency's 
assertions or analysis on this point in reaching our decision in this case.

_3/ See the following provisions of the proposal in the appendix to this 
decision: Article 32, Section 2E 1-2 (initiation of process to select 
arbitrator within 5 days of the issuance of agency's final decision on the 
proposed suspension); Section 2E 3 (scheduling of arbitration hearing on 
first available date); Section 2E 6 (elimination of filing of post-hearing 
briefs); and. Section 2E 7 (requirement for issuance of a final decision by 
arbitrator within 7 days of close of hearing).
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We disagree with the union's position. While the specific provisions 
referred to immediately above may accelerate the arbitration process, they 
do not, either individually or in combination, create a discernible time 
frame beyond which the arbitration procedure may not extend. More particu­
larly, none of the terms and provisions of the proposed procedure requires 
the arbitration process to begin, proceed, or end within any definite time 
limits whatsoever. Consequently, the proposed procedure does not establish 
an arbitration process which would necessarily be expeditiously concluded 
as claimed by the union. Rather, the proposed procedure establishes an 
arbitration process of indefinite duration. For example, while the proposed 
arbitration procedure provides that an arbitration hearing shall., be scheduled 
on the "first available date," there is no requirement that a hearing date 
actually be scheduled within a definite time period from the date the 
proposed arbitration procedure is invoked; and, while the proposed procedure 
requires the issuance of a final decision by the arbitrator within 7 days 
of the close of the hearing, there is no requirement that the arbitration 
hearing itself be completed within a specific time, thus rendering the 7-day 
requirement for issuance of a final decision relatively meaningless in 
defining dr controlling the length of time to process cases under the union's 
proposed procedure.

In deciding that such a proposal is nonnegotiable under section 12(b)(2), we 
rely particularly on two prior Council decisions. In its decision in WA 
Research Hospital,A./ the Council established the standard that section 12(b)(2) 
of the Order does not preclude the negotiation of procedures which management 
will follow in exercising its retained rights to decide and act in matters 
covered by that section, as long as those procedures do not negate management’s 
reserved authority by unreasonably delaying or impeding the exercise of that 
authority. In a later decision in Blaine,.£./ the Council, applying this 
general standard, found a union proposal for a promotion procedure nonnego­
tiable because the procedure, by failing to establish any "precise and 
readily definable limitation" before the personnel actions were taken by 
the agency, would create the potential for significant delays in filling 
v ac an cies. Th e Council determined that these delays would be so unreason­
able as to negate management's reserved authority under section 12(b)(2) of 
the Order, thereby violating that provision.

V  Veterans Administration Independent Service Employees Union and Veterans 
Administration Research Hospital, Chicago, Illinois, 1 FLRC 227, 230 [FLRC 
No. 71A-31 (Nov. 22, 1972), Report No. 31].

V  Local 63, American Federation of Government Employees, AFL-CIO and 
Blaine Air Force Station, Blaine, Washington, 3 FLRC 75 [FLRC No. 74A-33 
(Jan. 8, 1975), Report No. 61]. In that case the union proposal would have 
prevented management from filling any vacancy on a permanent basis, when a 
formal grievance is filed under the agency grievance procedure, until the 
grievance is finally resolved or until an employee has exercised any of his 
statutory or mandatory placement rights, whichever occurs first.
6/ Id. at 79.
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The Council's decisions in both VA Research Hospital and Blaine make clear 
that management's authority under section 12(b)(2) includes the right to act 
in the matters reserved under that section without unreasonable delay. As 
noted above, the union's proposed arbitration procedure under consideration 
in this case would result in potential delays of indefinite duration since 
the procedure does not precisely define and limit the time to process cases 
through arbitration before management can act to implement its decisions to 
take disciplinary action. Delay of indefinite duration is, under the 
circumstances of this case, unreasonable and interferes with management's 
right to take prompt, timely action in a matter specifically reserved to it 
under the Order, namely the right to take prompt, timely disciplinary action. 
Stated otherwise, the union's proposed procedure here would so unreasonably 
delay and impede the exercise of the reserved right to suspend employees 
as to negate that right and, hence, violates section 12(b)(2) of the Order.

Accordingly, the proposal is nonnegotiable.

By the Council.

X M IHenry B.J Frazier 
Executive Director

Attachment:
APPENDIX

Issued: January 27, 1978
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 ̂ UNION PROPOSAL APPENDIX
i Article 32, Section 2

{ When the Employer proposes to suspend an employee for thirty (30) days
5; or less, the following procedures will apply:

A. The Employee [sic] will provide the affected employee with fifteen 
i (15) days advance written notification of the proposed suspension;

s B. Upon request in writing an employee will, in any disciplinary
I action, be furnished a copy of that portion of all written docu-
j ments which contain evidence relied on by the Employer which form
Jsi the basis for the proposed action. An affected employee will be

granted a reasonable amount of official time for reviewing material 
relied on by the Employer to support the reasons in the notice and 
for furnishing affidavits in support of the answer.

C. The employee may file a written reply to the notification provided 
that the reply must be received by the Employer prior to the end 
of the fifteen (15) day notice period; and

D. After receipt of the reply or termination of the notice period, 
the Employer shall issue a final decision to the employee.

E. Within five (5) days of the Employer's final decision, the Union 
may invoke the following expedited arbitration procedure:
1. Upon receipt of such notice, the Employee [sic] shall request 

from the FMCS a list of arbitrators, and the suspension shall 
be stayed.

2. Upon receipt of the list, the Employer and the Union, in that 
Order, shall strike names from the list and the arbitrator so 
selected shall be notified.

3. A hearing shall be scheduled on the first available date to 
determine whether the suspension has been imposed for just 
cause.

4. The burden of proof shall be that of substantial evidence.

5. The arbitrator’s expenses shall be borne equally by the 
parties.

6. The submission of briefs in lieu of closing arguments shall 
not be permitted. Either side, or both, may request the 
recording of a transcript, but the cost thereof shall be 
borne by the party so requesting unless the request is mutual, 
in which case the cost shall be shared equally.

7. The Arbitrator's decision shall be rendered within seven (7) 
days of the close of the hearing, and shall be final and 
binding on the parties. The award may affirm, reverse or 
modify the Employer's decision.
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American Federation of Government Employees, Local 2953, AFL-CIO and 
Nebraska National Guard. The dispute involved the negotiability of a union 
proposal concerning the redijietioa in force retention standing of National 
Guard technicians. The agency determined that the proposal was nonnegotiable 
because it conflicted with an agency regulation for which a "compelling need" 
existed within the meaning of section 11(a) of the Order and Part 2413 of the 
Council's rules. The agency also denied the union's request for an exception 
to the subject regulation; and the union appealed to the Council.
Council action (February 14, 1978). The Council concluded that a "compelling 
need" existed within the meaning of section 11(a) of the Order and Part 2413 
(section 2413.2(d)) of the Council's rules for the agency regulation in 
question to bar negotiations on the union's conflicting proposal. Accordingly, 
the Council held that the agency determination that the union's proposal was 
nonnegotiable was proper and, pursuant to section 2411.28 of its rules and 
regulations, sustained that determination.

FLRC No. 77A-106
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American Federation of Government 
Employees, Local 2953, AFL-CIO

(Union)

and FLRC No. 77A-106
Nebraska National Guard

(Activity)

DECISION ON NEGOTIABILITY ISSUE 

Union Proposal
In establishing reduction-in-force retention rosters of technicians, 
the procedure should provide that the length of technician service 
be the primary factor in determining RIF retention standing; and 
the technician performance rating would be the second criterion; and, 
the length of Federal service would be used as a tie breaker if the 
first two ranking factors did not differentiate between technicians.

Agency Determination
The Department of Defense determined that the union's proposal, concerning 
the reduction in force (RIF) retention standing of National Guard 
technicianSjJL/ is nonnegotiable because it would make technician seniority 
the primary factor in determining RIF retention standing and thereby con­
flicts with the National Guard Bureau (NGB) regulation establishing RIF 
procedures for National Guard technicians..?./ The agency further determined 
that a "compelling need" exists for its regulation within the meaning of 
section 11(a) of the Order and Part 2413 of the Council's rules. The 
agency denied the union’s request for an exception to the regulation.

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

]./ National Guard technicians are employed pursuant to the National Guard 
Technicians Act of 1968, 32 U.S.C. § 709 (1970), in full-time civilian 
positions to administer and train the National Guard and to maintain and 
repair the supplies issued to the National Guard or the armed forces. Such 
technicians must, as a condition of their civilian emplojnnent under the Act, 
become and remain members of the National Guard (i.e., in a military capacity) 
and hold the military grade specified for the technician position pursuant 
to 32 U.S.C. § 709(b) and (e).
l! The NGB regulation. Technician Personnel Manual (TPM) 351, provides In 
essence that RIF retention standing is based on a composite measurement or 
technician performance and related military performance. Technician sen­
iority is utilized, however, only as a tie breaker when competing techniciauu 
have otherwise equal retention standing.
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The question is whether a "compelling need" exists within the meaning of 
section 11(a) of the Orderl/ and Part 2413 of the Council’s rules,A/ for 
the NGB regulation concerning RIF procedures for National Guard technicians.

Question Here Before the Council

2/ Section 11(a) of the Order as amended provides in relevant part, as 
follows:

An agency and a labor organization that has been accorded exclusive 
recognition, through appropriate representatives, shall meet at 
reasonable times and confer in good faith with respect to personnel 
policies and practices and matters affecting working conditions, so 
far as may be appropriate under . . . published agency policies and 
regulations for which a compelling need exists under criteria 
established by the Federal Labor Relations Council and which are 
issued at the agency headquarters level or at the level of a primary 
national subdivision; . . . and this Order.

4/ 5 CFR Part 2413.
§ 2413.2 Illustrative criteria.
A compelling need exists for an applicable agency policy or regulation 
concerning personnel policies and practices and matters affecting 
working conditions when the policy or regulation meets one or more of 
the following illustrative criteria:
(a) The policy or regulation is essential, as distinguished from 
helpful or desirable, to the accomplishment of the mission of the 
agency or the primary national subdivision;
(b) The policy or regulation is essential, as distinguished from 
helpful or desirable, to the management of the agency or the primary 
national subdivision;
(c) The policy or regulation is necessary to insure the maintenance 
of basic merit principles;
(d) The policy or regulation implements a mandate to the agency or 
primary national subdivision under law or other outside authority, 
which implementation is essentially nondiscretionary in nature; or
(e) The policy or regulation establishes uniformity for all or a 
substantial segment of the employees of the agency or primary 
national subdivision where this is essential to the effectuation 
of the public interest.
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Conclusion: A "compelling need" exists within the meaning of section 11(a) 
of the Order and Part 2413 (Section 2413.2(d)) of the Council's rules for 
the NGB regulation concerning RIF procedures for National Guard technicians. 
That is, the regulation implements a mandate to the agency or primary 
national subdivision under law, which implementation is essentially non- 
discretionary in nature. Thus, the agency determination that the proposal 
is nonnegotiable was proper and, pursuant to section 2411.28 of the Council's 
rules and regulations, is sustained.
Reasons: The proposal here in dispute would, in effect, substitute a RIF 
retention system based primarily on technician seniority for the existing 
RIF retention system, established by TPM 351, which is based on technician 
and related military performance, and permits the use of technician senior­
ity only to break ties. In this regard, the proposal here in dispute bears 
no material difference from the one to establish seniority as the primary 
factor in the determination of technician displacement rights which the 
Council held nonnegotiable in the Adjutant General, State of Kentucky and 
Adjutant General, State of Wyoming case.j./ In that case the Council found 
that the proposal conflicted with a NGB regulation (Technician Personnel 
Pamphlet 910) for which a "compelling need" existed under section 2413.2(d) 
of the Council's rules. While the regulation involved in the present case, 
TPM 351, superseded Technician Personnel Pamphlet 910, TPM 351 does not 
differ in any material respects from its predecessor with regard to the 
calculation of RIF retention standing and the utilization of technician 
seniority.
Accordingly, for the reasons more fully set out in the Ad.jutant Genera],
State of Kentucky and Adjutant General State of Wyoming case, we find that 
a "compelling need" exists for TPM 351 to bar negotiations on the union's 
conflicting proposal under section 11(a) of the Order and section 2413.2(d) 
of the Council's rules. Thus, we find that the agency determination that 
the proposal is nonnegotiable must be sustained.
By the Council.

Opinion

Harold D. Kessler 
Acting Executive Director

Issued: February 14, 1978

National Association of Government Employees, Local R5-100 and Ad.jutant 
General. State of Kentucky and National Association of Government Employees, 
Local R14-76 and Ad.jutant General. State of Wyoming, FLRC No. 76A-109 
(July 20, 1977), Report No. 132.
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Federal Aviation Administration, Department of Transportation and Professional 
Air Traffic Controllers Organization (Eigenbrod, Arbitrator). The arbitrator 
sustained the grievance concerning the agency’s reprimand of the grievant 
for accepting a reduced air fare from an airline. In his award, the arbi­
trator held that the disciplinary action involved was not for just cause and 
directed that the reprimand be removed from the grievant's personnel folder. 
The Council accepted the agency's petition for review of the arbitrator's 
award insofar as it alleged that the award violated Executive Order 11222 
(which prescribes standards of ethical conduct for Government officers and 
employees) and Civil Service Commission regulations (Report No. 130).
Council action (February 22, 1978). Since the Civil Service Commission is 
authorized by E.O. 11222 to issue regulations pertaining to employee conduct 
and conflict of interest within the Federal service, the Council requested 
from the Commission an interpretation of the relevant Commission regulations 
as they pertain to the questions raised by the arbitrator’s award. Based 
on the interpretation and conclusion of the Commission in response to the 
Council's request, the Council held that the arbitrator's award violated 
E.O. 11222 and Civil Service Commission regulations. Accordingly, pursuant 
to section 2411.37(b) of its rules of procedure, the Council set aside the 
arbitrator's award in its entirety.

FLRC No. 77A-29
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Federal Aviation Administration,
Department of Transportation

and FLRC No. 77A-29
Professional Air Traffic 
Controllers Organization

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

DECISION ON APPEAL FROM ARBITRATION AWARD

Baekground of Case
According to the arbitrator's award, the grlevant, an employee of the 
Federal Aviation Administration (FAA) and a member of the Professional Air 
Traffic Controllers Organization (the union), was reprimanded by the agency 
for accepting a reduced air fare from an air carrier. Prior to the griev- 
ant's acceptance of the reduced air fare, the agency had informed him that 
an employee's acceptance of a reduced air fare by a carrier regulated by 
the FAA would constitute a violation of Department of Transportation regu­
lations relating to employee conduct and conflict of Interest, specifically 
Part 99.735-9(a) thereof.!/

A grievance was filed over the reprimand, and subsequently the matter was 
submitted to arbitration. The parties submitted the following issues to 
the arbitrator:

(a) Whether or not the letter Issued to [the grlevant] violated 
Article 69, Section l(a)?-2.'

]J 49 CFR § 99.735-9(a) provides in relevant part:
[N]o employee may solicit or accept, directly or Indirectly, any gift, 
gratuity, favor, entertainment, food, lodging, loan, or other thing of 
monetary value, from a person or employer of a person who . . . [c]on- 
ducts operations or activities that are regulated by the Department 
• • • •

V  Article 69, Section 1(a) of the parties' negotiated agreement provides 
in relevant part:

This Article covers disciplinary actions involving written warnings, 
written reprimands, or suspensions for thirty (30) days or less. 
Adverse action may not be taken>against an employee covered by this 
agreement except for such cause as will promote the efficiency of the 
service. A just and substantial cause is necessary as a basis for an 
adverse action and the action must be determined on the merits of each 
individual case.
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(b) Does FAA violate Article ISl^ of the Agreement when it disciplines 
a PATCO member, as having violated 49 CFR Section 99.735-9(a), 
for accepting a reduced air fare offered to PATCO members by an 
air carrier that is covered by the Federal Aviation Act of 1958 
and regulations issued thereunder, in either of the following 
circumstances?

(1) The member is an active air traffic controller?

(2) The member is an FAA employee on leave without pay 
from FAA and employed full-time by PATCO? [Footnotes 
added.]

The arbitrator stated that "the first question to be answered is whether or 
not 49 CFR, Section 99.735-9(a) and FAA Regulations prohibit PATCO members 
or their immediate families from availing themselves of those benefits set 
out in Article 15, notwithstanding Article 15 is part and parcel of the 
Agreement between the parties." With respect to this the arbitrator noted 
that the activity had agreed to reinclusion of Article 15 in the parties' 
negotiated agreement in July 1975 despite a letter in April 1975 from the 
"Director ASO-1" which stated, in substance, that the reduced air travel 
benefit is a violation of the rules governing conflict of interest. Thus, 
he concluded that "[i]f we do not look upon such action on the part of the 
Agency as a waiver, then we must look to the Agency's reasons for its non­
action in agreeing that Article 15 should be a provision of the Agreement. 
The record reveals no reason for such inclusion."
The arbitrator sustained the grievance. In doing so, he determined:

PATCO members may take advantage of any agreement made between PATCO 
and airlines pertaining to reduced or free fares for its members, and 
said Article 15 is not in violation of 49 CFR, Section 99.735-9(a).

In his "AWARD" the arbitrator stated that the disciplinary action was not 
for just cause and directed that the reprimand be removed from the griev- 
ant's personnel folder.

Agency's Appeal to the Council
The agency filed a petition for review of the arbitrator's award with the 
Council. Under section 2411.32 of the Council's rules of procedure, the

Article 15 of the parties' negotiated agreement provides in relevant 
part:

Where applicable law and regulations permit, the Employer acknowledges 
that the Union may enter into agreement with any individual commercial 
passenger airline, whether international, domestic, interstate, or 
intrastate, to obtain reduced or free fares for its members and their 
immediate families.
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Council accepted the petition for review insofar as it related to the 
agency's exception which alleged that the award violates Executive 
Order lX122hJ and Civil Service Commission regulations. Both parties filed 
briefs. A'

Opinion

Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates appli­
cable law, appropriate regulation, or the order, or other grounds 
similar to those applied by the courts in private sector labor- 
management relations.

As previously stated, the Council accepted the agency's petition for review 
of the arbitrator's award insofar as it related to the agency's exception 
which alleged that the award violates Executive Order 11222 and Civil 
Service Commission regulations.
Since the Commission is authorized by Executive Order 11222 to issue regu­
lations pertaining to employee conduct and conflict of interest within the 
Federal service, the Council requested from the Commission an interpretation 
of the relevant Commission regulations as they pertain to the questions 
raised by the arbitrator's award. The Commission replied in relevant part 
as follows:

The grievant in this case, an air traffic controller, accepted reduced 
air fare from a commercial airline regulated by the Federal Aviation 
Administration. The agency reprimanded the grievant for this alleged 
violation of FAA policy. The grievant claims that issuance of the 
letter of reprimand is in violation of Article 15 of the negotiated 
agreement which allows the union to negotiate reduced or free fares 
for its members, where applicable law and regulations permit. The 
agency claims that the grievant's acceptance of reduced air fare vio­
lates Executive Order 11222 and Civil Service Commission regulations, 
as well as the Department of Transportation regulations found in 
49 CFR, Section 99.735-9(a), and therefore is not allowable under 
Article 15 of the agreement. The union claims that by agreeing to 
inclusion of Article 15 in the agreement, the agency waived its right 
to assert a violation of the "conflict of interest" standards em­
bodied in 49 CFR. The arbitrator determined that union members could 
take advantage of any agreement made between the union and airlines

4/ Executive Order 11222, as amended, prescribes standards of ethical 
conduct for Government officers and employees.
5/ The agency requested and the Council granLed, pursuant to section 
2411.47(f) of the Council's rules of procedure, a stay of the arbitrator's 
award pending determination of the appeal.
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pertaining to reduced or free fares for its members without violating 
49 CFR, Section 99.735-9(a) and sustained the grievance.

Executive Order 11222 prescribes standards of ethical conduct for 
Government officers and employees. Section 201 of the Order, in 
pertinent part, cautions as follows:

. . .  No employee shall solicit or accept, directly or 
indirectly, any gift, gratuity, favor, entertainment, loan, or 
any other thing of monetary value, from any person, corpora­
tion, or group which . . . conducts operations or activities 
which are regulated by his agency or has interests which may 
be substantially affected by the performance or nonperformance 
of his official duty.

Part 735 of title 5, CFR, issued pursuant to E.O. 11222, sets forth 
the Commission's regulations under which each agency head must issue 
regulations prescribing standards of conduct and responsibilities 
for its employees. Subpart B of this Part sets forth minimum 
standards that must be embodied in those regulations. Specifically, 
section 735.202(a)(2) contains the same prohibitions as section 201 
of E.O. 11222. The Commission's regulations are binding on Federal 
agencies, which are required by section 735.107 of title 5, CFR, to 
take whatever disciplinary or other remedial action is necessary to 
insure compliance. Adoption of Article 15 of the agreement cannot 
be viewed as a waiver of these regulations since the Government's 
rights may not be waived by its officers or employees. [Utah Power 
and Light Co. v. United States, 243 U.S. 389 (1917) and United States 
V. California, 332 U.S. 19 (1947)].

The acceptance of a reduced air fare not available to the general 
public would constitute, in our opinion, a gratuity or favor from a 
company regulated by the Federal Aviation Administration or whose 
interests could be affected by the FAA. Hence, it would violate
E.O. 11222 and the Commission's regulations.

Based on the foregoing, we find that the arbitrator's award in this 
case that PATCO members may continue to receive reduced air fares 
negotiated by the union under Article 15 of the agreement— is incon­
sistent with the Executive Order and relevant Civil Service Commission 
regulations.

Based upon the foregoing interpretation and conclusion by the Civil Service 
Commission, we find that the arbitrator's award in this case, based upon his 
determination that PATCO members may receive reduced air fares, violates 
Executive Order 11222 and Civil Service Commission regulations.

Conclusion
For the foregoing reasons, we conclude that the arbitrator's award violates 
Executive Order 11222 and Civil Service Commission regulations.
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Accordingly, pursuant to section 2411.37(b) of the Council's rules of 
procedure, we set aside the arbitrator's award In its entirety.
By the Council.

Henry B. 
Executive'

Issued: February 22, 1978
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U.S. Army Engineer District, Kansas Clty» Missouri and National Federation 
of Federal Employees, Local 29 (Moore, Arbitrator). The arbitrator con­
cluded that there was reason to believe that sick leave had been abused by 
the grievant and that under the parties* agreement the leave restriction 
letter issued to him by his supervisor was authorized. The arbitrator 
therefore denied the union's grievance. The union filed exceptions to the 
arbitrator's award with the Council, contending (1) that the award was 
violative of law and the parties' agreement, citing a particular provision 
in the agreement in support of the exception; (2) that the award was vio­
lative of the intent of an agency regulation; and (3) that the arbitrator 
was arbitrary and capricious.
Council action (February 22, 1978). The Council held that the union's 
exceptions provided no basis for acceptance of the union's petition under 
section 2411.32 of the Council's rules of procedure. Accordingly, the 
Council denied the union's petition for review.

FLRC No. 77A-134
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February 22, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 2041S

Mr. Luther H. Smith, President 
Local 29, National Federation 
of Federal Employees 

Box 15146
601 East 12th Street 
Kansas City, Missouri 64106

Re; U.S. Army Engineer District, Kansas City, 
Missouri and National Federation of Federal 
Employees. Local 29 (Moore, Arbitrator), 
FLRC No. 77A-134

Dear Mr. Smith:
The Council has carefully considered the union's petition, and the agency's 
opposition thereto, for review of the arbitrator's award in the above­
entitled case.
According to the arbitrator's award, the dispute in this matter arose when 
the grievant received a "leave restriction letter" signed by his super­
visor. The letter stated that the grievant "ha[d] been counseled on 
proper leave usage without satisfactory results," and set forth a proce­
dure for restricting the grievant's use of sick and annual leave. The 
union grieved and the matter was ultimately submitted to arbitration.
Before the arbitrator the union contended that "[m]anagement did not 
comply with the provisions in the Agreement requiring the Supeirvisor to 
'discuss with and warn the employee about excessive use of sick leave,'" 
and that "the Leave Restriction Letter goes beyond the Agreement and the 
Regulation,£/ in that the letter requires that all requests for normal 
annual leave must be made at least one day in advance." [Footnote added.]
The basic question, according to the arbitrator, was "whether Grievant's 
attendance record is such that 'there is reason to believe that sick leave 
privilege has been abused . . . .'" Based upon the evidence and the 
testimony before him, the arbitrator concluded that "there was reason to 
believe sick leave was being abused and the Leave Restriction Letter and 
its contents were authorized." Therefore he denied the grievance.
The union's petition for review takes exception to the arbitrator's award 
on the basis of the exceptions discussed below. The agency filed an 
opposition.

V  The pertinent provisions of the parties' negotiated agreement and the 
activity regulation referred to in the arbitrator's award are set forth in 
the Appendix attached hereto.
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Under section 2411.32 of the Council’s rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appro­
priate regulation, or the order, or other grounds similar to those upon 
which challenges to arbitration awards are sustained by courts in private 
sector labor-management relations."
In its first exception, the union contends that the arbitration award is 
"in violation of the law of the Agreement," and refers to Article 20 of 
the parties* negotiated agreement. Since Article 20 was specifically set 
forth by the arbitrator in his award as the "relevant" coatract provision, 
it appears that the union, in substance, is disagreeing with the arbitra­
tor’s interpretation of the parties’ negotiated agreement. Council 
precedent is clear that the interpretation of provisions in a negotiated 
agreement is a matter to be left to the arbitrator's judgment. E.g., 
American Federation of Government Employees, Local 2327 and Social Security 
Administration, Philadelphia District (Quinn, Arbitrator), FLRC No. 76A-144 
(June 7, 1977), Report No. 128. Therefore, the union's first exception 
provides no basis for acceptance of its petition under section 2411.32 of 
the Council's rules.

In its second exception, the union contends that the arbitration award is 
in violation of "the intent of [Kansas City District Regulation] 690-1-004." 
As previously indicated, the Council will grant review of an arbitration 
award in cases where it appears, based upon the facts and circumstances 
described in the petition,that the exception to the award presents a ground 
that the award violates appropriate regulations. However, without passing 
upon whether the cited regulation in this case is an "appropriate regula­
tion" within the meaning of section 2411.32 of the Council's rules, the 
Council notes that, other than to simply refer to the regulation and recite 
certain facts of the case, the union in its petition advances no arguments 
in support of its exception and describes no facts and circumstances to 
show in what manner the award violates the cited regulation. The Council 
will not accept a petition for review when there appears in the petition 
no support for the stated exception to the award. E.g.. Department of the 
Air Force, 4392D Aerospace Support Group (SAC) and National Federation of 
Federal Employees (NFFE). Local 1001 (Vandenberg Air Force Base. California) 
(Pollard, Arbitrator), FLRC No. 77A-24 (May 4, 1977), Report No. 125. 
Accordingly, the union's second exception provides no basis for acceptance 
of the union's petition under section 2411.32 of the Council's rules.
In its third exception, the union contends that "the Arbitrator was arbi­
trary and capricious in his award." In support of this exception, the 
union contends that "the employee’s legal rights under [Article 20, Sec­
tion 1, Paragraph d of the negotiated agreement] . . . were violated," and 
cites various testimony from the transcript of the arbitration hearing.
In essence, it appears that the union is again merely contending that the 
arbitrator reached an incorrect result in his interpretation of the agree­
ment. As previously stated, the Council has consistently held that
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disagreement with the arbitrator’s Interpretation of contract provisions 
Is not a ground for review of an arbitrator's award. Further, the union's 
reference to various testimony In the transcript Is, In substance, nothing 
more than mere disagreement with the weight given by the arbitrator to 
certain evidence. The Council has previously held that arbitral deter­
minations as to the credibility of witnesses and the weight to be given 
their testimony are not matteris subject to Council review. Labor Local 12, 
AFGE (AFL-CIO) and U.S. Department of Labor, (Mallet-Prevost, Arbitrator), 
FLRC No. 75A-36 (Sept. 9, 1975), Report No. 82. Accordingly, the union's 
third exception does not state a ground upon which the Council will accept 
a petition for review of an arbitration award.
Accordingly, the union's petition for review Is denied because It falls 
to meet the requirements for review set forth In section 2411.32 of the 
Council's rules of procedure.

i
By the Council.

Sincerely,

Henry B 
Execu t Iv^ Dir ec tor

Attachment
cc: W. J. Schrader 

Army
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ARTICLE 20 - LEAVE
Section 1, Annual and Sick Leave. [W]hen requested In advance, 
annual leave will be approved consistent with the needs of the 
employer. . . .

a. Annual leave will be scheduled early in the year. . . .

APPENDIX

The negotiated agreement between the parties provides In part:

c. Supervisors are authorized to approve sick leave for 
employees when they are incapacitated for the performance of their 
duties because of illness, injury, or medical . . . examination or 
treatment, as provided by sick leave regulations. . . .

d. A grant of sick leave must be supported by evidence adminis­
tratively acceptable. For an absence in excess of three (3) workdays, 
a medical certificate or other administratively acceptable evidence as 
to the reason for absence may be required. For an absence of less 
than three (3) workdays a supervisor may require a medical certificate 
or other administratively acceptable evidence as to the reason for 
absence provided such certificate or evidence is requested in writing 
by the supervisor prior to the absence. Regardless of the duration
of the absence, an employee's certification as to the reason for his 
absence may be considered as evidence administratively acceptable. 
However, the supervisor will discuss with and warn the employee about 
excessive use of sick leave. Should such a discussion or warning 
fail to improve the employee's sick leave record, the requirement for 
furnishing medical certificates for each sick leave absence will be 
applied. This requirement shall be reviewed by the supervisor within 
six (6) months and will be withdrawn when the reasons for the require­
ment no longer exist. [Emphasis added.]

According to the arbitrator's award, Kansas City Dlatrlct Regulation 
(KCDR) 690-1-004 provides in part:

13. Use of Sick Leave.

c. Supporting Evidence.

(3) Sick Leave Abuse. When in Individual cases there Is reason 
to believe that the sick leave privilege has been abused, a medical 
certification may be required to justify the use of sick leave thereafter.
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In such cases, the employee will be advised In advance In writing 
that a medical certificate will be required to support any future 
grant of sick leave, regardless of duration. [Emphasis added.]

0
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Defense Logistics Agency, Defense Contract Administration Services Region. 
Los Angeles. A/SLMR No. 958. The decision of the Assistant Secretary was 
dated December 30, 1977, and appeared (as confirmed by administrative advice) 
to have been served on the individual complainant, Mr. Paul Yampolsky, by 
mail on the same date. Therefore, under sections 2411.13(b) and 2411.45(a) 
and (c) of the Council’s rules of procedure, Mr. Yampolsky’s appeal was due 
in the office of the Council no later than the close of business on 
February 3, 1978. However, Mr. Yampolsky’s appeal was not filed with the 
Council until February 9, 1978, and no extension of time for such filing was 
requested by him or granted by the Council.

Council action (February 23, 1978). Since Mr. Yampolsky's appeal was 
untimely filed with the Council, and apart from other considerations, the 
Council denied his petition for review.

ELRC No. 78A-17
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February 23, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINQTON, O.C. 20416

Mr. Paul Yampolsky
3764 Meier Street
Los Angeles, California 90066

Re: Defense Logistics Agency, Defense Contract 
Administration Services Region, Los Angeles, 
A/SLMR No. 958, FLRC No. 78A-17

Dear Mr. Yampolsky:
This refers to your petition for review of the Assistant Secretary's 
decision in the above-entitled case, filed with the Council on February 9, 
1978. For the reasons indicated below, it has been determined that your 
petition was untimely filed under the Council's rules of procedure (copy 
enclosed) and cannot be accepted for review.
The subject decision of the Assistant Secretary is dated December 30, 1977, 
and appears (as confirmed by administrative advice) to have been served on 
you by mail on the same date. Therefore, under sections 2411.13(b) and 
2411.45(a) and (c) of the Council's rules of procedure, your appeal was due 
in the office of the Council no later than the close of business on 
February 3, 1978. However, as stated above, your appeal, which is postmarked 
February 1, 1978, was not filed with the Council until February 9, 1978, and 
no extension of time for such filing was requested by you or granted by the 
Council.
While you state in your instant submission that you did not actually receive 
the subject decision of the Assistant Secretary until January 6, 1978, such 
asserted date of receipt is clearly not dispositive in this case. Section 
2411.46(e) of the Council's rules expressly provides:

The date of service or date served shall be the day when the matter 
served is deposited in the U.S. mail or is delivered in person, as the 
case may be.

Consequently, the time limit prescribed under sections 2411.13(b) and 
2411.45(b) and (c) of the Council's rules for the filing of your appeal 
(35 days) began to run from December 30, 1977, the date the decision of the 
Assistant Secretary was mailed to and thereby "served" upon you. Thus, as 
already indicated, your appeal had to be received in the office of the 
Council before the close of business on February 3, 1978, to be considered 
timely.
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Further, while you also state in your appeal that on January 31, 1978, you 
requested reconsideration by the Assistant Secretary of his subject decision, 
such request, as expressly provided in section 2411.45(d) of the Council’s 
rules, did not operate to extend the time limits established in the Council's 
rules.
Moreover, while you have not requested a waiver of the expired time limit 
for the filing of your appeal, as provided for in section 2411.45(f) of the 
Council's rules, your instant submission advances no persuasive reason for 
granting such a waiver. See, e.g.. United States Department of Defense, 
3245th Air Base Group, United States Air Force, A/SLMR No. 904, FLRC 
No. 77A-119 (Nov. 3, 1977), Report No. 138; U.S. Army Materiel Readiness 
Command, Redstone Arsenal, Alabama, Assistant Secretary Case No. 40-7979(CA), 
FLRC No. 77A-116 (Oct. 28, 1977), Report No. 138. Further in this regard, 
although as previously stated your appeal was postmarked February 1, 1978, 
and not received in the office of the Council until February 9, 1978, the 
apparent delay of the postal service in delivering your petition to the 
Council does not constitute "extraordinary circumstances" within the meaning 
of section 2411.45(f) of the Council's rules such as to warrant waiver of 
the Council's timeliness requirements in the circumstances of this case.
See, Council decision letter of May 20, 1976, in Department of the Army and 
the Air Force, Headquarters Army and Air Force Exchange Service, Dallas,
Texas and American Federation of Government Employees, Local Union 2921 
(Schedler, Arbitrator), FLRC No. 76A-20, Report No. 105, and cases cited 
therein.
Accordingly, since your appeal was untimely filed with the Council, and 
apart from other considerations, your petition for review is hereby denied.
For the Council.

S ince^ely,

Henry B, ^-azier III 
Executive Director

Enclosure
cc: A/SLMR 

Labor
D. W. Jenkins (w/c subject petition) 
DLA
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Ida Nicholson [Local 12, American Federation of Government Employees, 
AFL-CIO] and U.S. Department of Labor (Seldenberg, Arbitrator). The 
arbitrator denied the grievance which alleged that the agency violated the 
parties’ agreement in the filling of the positions involved and in failing 
to select the grievant tor any of the vacancies. Ms. Patricia J. Barry 
filed a petition for review of the arbitrator’s award with the Council.
Ms. Barry noted that the petition was submitted without the approval of 
either the National President of the American Federation of Government 
Employees (AFGE) or his designee, as required by section 2411.A2 of the 
Council’s rules of procedure, and requested that the Council waive that 
requirement, contending that because of the unique circumstances involved in 
this case she had been unable to obtain the requisite approval. With regard 
to the arbitrator's award, Ms. Barry alleged in her petition, as exceptions 
to the award: (1) that the award violated appropriate regulation; (2) that 
the award was based on a nonfact; (3) that the arbitrator refused to hear 
pertinent and material evidence; (4) that the president of the local union 
failed to require, or at least approve, the presence of a principal witness 
on behalf of the grievant at the arbitration proceeding, that the witness 
refused to testify because of the local president's refusal to endorse the 
arbitration proceeding, and that the local president's failure or refusal 
to act in effect constituted a breach of the union's duty of fair repre­
sentation; and (5) that there was newly discovered evidence which supported 
the grievant's position. The agency filed an opposition to Ms. Barry's 
petition for review, as well as to her request for a waiver described above.
Council action (February 24, 1978). Without passing upon Ms. Barry’s 
request for a waiver of the requirement of section 2411.42 of its rules of 
procedure or the contentions of the agency set forth in its opposition to 
that request, the Council held, as to Ms. Barry's exceptions numbered (1),
(2) and (3) above, that her petition did not describe the necessary facts 
and circumstances to support those exceptions. As to (4), the Council held 
that this exception did not state a ground upon which the Council will 
grant review of an arbitration award. Finally, with regard to (5), tht 
Council held that this exception did not provide a basis for Council 
acceptance of Ms. Barry's petition for review. Accordingly, the Council 
denied Ms. Barry's petition because it failed to meet the requirements for 
review set forth in section 2411.32 of the Council's rules of procedure.

FLRC No. 77A-75
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 2041S

February 24, 1978

Ms. Patricia J. Barry 
Attorney at Law 
Suite 100
522 - 21st Street, NW. 
Washington, D.C. 20006

Re: Ida Nicholson [Local 12, American Federation of
Government Employees, AFL-CIO] and U.S. Department 
of Labor (Seidenberg, Arbitrator), FLRC No. 77A-75

Dear Ms. Barry:
The Council has carefully considered your petition for review of an 
arbitrator's award, and the agency's opposition thereto, filed in the 
above-entitled case.
According to the arbitrator's award, the grievant, an Accounting Technician 
since 1971, with three years experience in her present GS-7 grade level 
and a total of eleven years* service with the Federal government in various 
clerical positions, was a candidate who was not selected for one of three 
newly established GS-7 Budget Technician positions in the Office of 
Budget and Program Review at the Department of Labor (the agency). The 
grievant filed a grievance resulting in the instant arbitration, contending 
that the agency breached the letter and spirit of the negotiated agreement 
by making arbitrary selections for the Budget Technician positions and 
excluding the grievant, a highly qualified candidate.
The arbitrator stated the issue before him as follows:

Did Agency violate Articles X, XVI of the current collective bargaining 
Agreement and relevant provisions of Federal Personnel Manual and 
Department Merit Staffing Plan when it failed to select the Grievant 
for one of three newly created vacancies of Budget Technician?i' 
[Footnote added.]

Before the arbitrator the union argued that the newly established Budget 
Technician positions were "bridge positions" within the purview of the 
Upward Mobility Program, that they should have been filled in accordance

]./ Although the relevant provisions of the negotiated agreement were not 
set forth in the arbitrator's award, Article X was characterized as per­
taining to merit staffing, and Article XVI as calling upon the parties to 
implement programs to achieve equal employment opportunity including those 
listed in FPM Chapter 713, as well as providing for disciplinary action in 
instances of willful disregard of agency regulations concerning equal 
employment opportunity.
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with the agency's Merit Staffing Plan, and that the grievant should have 
been selected for one of the positions. The agency argued that the 
positions had been filled through lateral reassignments and that the 
positions were not subject to the Merit Staffing Plan, that they were not 
bridge positions, and that there was no Upward Mobility Program in exist­
ence at the time the lateral transfers were effected.

The arbitrator stated that the evidence revealed that at the time the 
agency filled the Budget Technician positions it had no formally approved 
Upward Mobility Program and, therefore, *'[m]anagement could not implement 
the Program, validly or invalidly." Therefore, the arbitrator determined 
that he could not find under all the circumstances that there were any 
"bridge positions" to jobs with greater promotional opportunities that had 
to be, but were not, made available to the grievant and others similarly 
situated. The arbitrator also found "the lateral transfer or reassignment 
. . . under the facts of this case, to be an action that was excepted from 
the Department's competitive merit staffing program." The arbitrator 
concluded that "the Grievant's contractual rights under the Negotiated 
Agreement, as well as under the requisite regulations and provisions of 
the Federal Personnel Manual were not breached with regard to the Upward 
Mobility Program or Merit Staffing" and, accordingly, he denied the 
grievance.
Your petition for review takes five exceptions to the arbitrator's award.
In addition, noting that your petition was submitted without the approval 
of either the National President of the American Federation of Government 
Employees or his designee, as required by section 2411.42 of the Council's 
rules of procedure,^/ you request that the Council waive the requirements 
of that section, contending that because of the unique circumstances involved 
in this case you have been unable to obtain such approval. The agency filed 
an opposition to your petition for review, as well as to your request for 
waiver.
In the Council's opinion, without passing upon your request for waiver of 
the requirements of section 2411.42 or the contentions of the agency set 
forth in its opposition to that request, for the reasons set forth below, 
your petition for review of the arbitrator's award does not meet the require­
ments of the Council's rules governing review of arbitrators' awards.
Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the

"2J Section 2411.42 of the Council's rules of procedure provides, in 
pertinent part:

[T]he Council shall consider a petition from an agency or labor 
organization only when the head of the agency (or his designee), or 
the national president of the labor organization (or his designee), 
or the president of a labor organization not affiliated with a national 
organization (or his designee), as appropriate, has approved submission 
of the petition.
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facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appro­
priate regulation, or the order, or other grounds similar to those upon 
which challenges to arbitration awards are sustained by courts in private 
sector labor-management relations."

In your first exception, you contend that the arbitrator's award violates 
appropriate regulation. In support of this exception, you quote extensively 
from the transcript and the exhibits of the hearing before the arbitrator 
and assert, in essence, that the preponderance of the evidence before the 
arbitrator proves, contrary to his findings, that the Budget Technician posi­
tions in question are de facto bridge positions, which, therefore, should 
have been filled through merit competition. Therefore, you request that, 
given the preponderance of the evidence, the Council rule in your favor that 
the positions were bridge positions which should have been filled through 
merit promotion competition.
The Council will grant review of an arbitration award in cases where it 
appears, based upon the facts and circumstances described in the petition, 
that the exception to the award presents grounds that the award violates 
appropriate regulations. In this case, however, the Council is of the 
opinion that your contentions do not provide facts and circumstances to 
support your exception. You do not specifically state which appropriate 
regulations you believe the award to violate, nor do you provide any expla­
nation as to why or in what manner the award is violative of any regulation. 
Instead, your assertion that the arbitrator's findings are contrary to the 
preponderance of the evidence is, in essence, nothing more than disagreement 
with the arbitrator's factual determinations. The Council has consistently 
held that an arbitrator's findings as to the facts are not to be questioned 
on appeal. E.g., Community Services Administration and American Federation 
of Government Employees, Local 2677 (Edgett, Arbitrator), FLRC No. 75A-102 
(Jan. 30, 1976), Report No. 96, and cases cited therein. Therefore, your 
first exception does not present the necessary facts and circumstances to 
support a ground upon which the Council grants a petition for review of an 
arbitration award under section 2411,32 of its rules of procedure.
In your second exception, you contend that the award is based on a nonfact.
In support of this contention you allege that the arbitrator rejected the 
evidence presented and concluded that the Budget Technician positions were 
not bridge positions and, having arrived at this conclusion, determined 
that the positions did not have to be competed for under merit promotion 
procedures. You refer to the extensive testimony quoted by you In support 
of your first exception and conclude that, since the positions met all the 
*^^^terla of bridge positions, they should have been subject to competitive 
procedures.

The Council will accept an appeal of an arbitration award where it appears, 
based upon the facts and circumstances described in the petition for review, 
that the exception to the award presents the ground that "the central fact 
underlying an arbitrator's award is concededly erroneous, and in effect is 
a gross mistake of fact but for which a different result would have been
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reached." Office of Economic Opportunity, Kansas City Regional Office. 
Region VII and National Council of OEO Locals. Local 2691. AFL-CIO 
(Yarowsky, Arbitrator), 3 FLRC 533 [FLRC No. 74A-102 (Aug. 12, 1975), Report 
No. 81]. However, the Council is of the opinion that your petition does not 
describe sufficient facts and circumstances to support this exception. That 
is, your petition for review does not present facts and circumstances to 
demonstrate that the central fact underlying this arbitrator's award is 
concededly erroneous, and in effect is a gross mistake of fact but for which 
a different result would have been reached. Instead, the substance of your 
second exception is the same as your first wherein, as indicated, you are 
in essence disagreeing with the arbitrator's findings as to the facts and 
arguing that such findings are not supported by the record* Such conten­
tions, as previously indicated, do not assert grounds for review under 
section 2411.32 of the Council's rules.

Your third exception alleges that the arbitrator refused to hear pertinent 
and material evidence. In support of this exception, you contend that 'the 
arbitrator and the agency refused to compel the presence of a "recalcitrant 
witness" who had "first-hand" Information as to whether the positions in 
question were viewed by management as bridge positions.

The Council will grant a petition for review of an arbitrator's award 
where it appears, based upon the facts and circumstances described in the 
petition, that an arbitrator refused to hear evidence pertinent and material 
to the controversy before him and, hence, denied a party a fair hearing.
U.S. Immigration and Naturalization Service and American Federation of 
Government Employees, AFL-CIO (National Border Patrol Council) (Shlster, 
Arbitrator), FLRC No. 77A-51 (Aug. 26, 1977), Report No. 136, and cases 
cited therein. However, in the Council's view, your petition does not des­
cribe the necessary’ facts and circumstances to support this exception.
That is, your exception does not assert that the arbitrator refused to hear 
testimony, refused to accept evidence, or refused to permit the witness to 
testify. Instead, your exception is based on the contention that the 
witness himself refused to testify and the arbitrator and the agency would 
not compel him to do so. Such a contention does not present facts and 
circumstances to support an exception that the arbitrator refused to hear 
pertinent and material evidence and, hence, denied the grievant a fair 
hearing.^/ Your third exception, therefore, provides no basis for acceptance 
of your petition under section 2411.32 of the Council's rules.

U  Cf. Washington-Baltimore Newspaper Guild, Local 35 v. Washington Post 
Co.. 442 F.2d 1234, 1238 (D.C. Cir. 1971), wherein the court held that the 
fact that a witness who had refused to testify at the original arbitration 
hearing was now willing to do so was not a ground for vacating an 
arbitrator's award and remanding the case for a new hearing and stated:

Because subpoenas are not available in private arbitration proceedings, 
appellant was unable to compel [the witness's] attendance and testimony. 
Nevertheless, it was the Guild's bargain with the Post to have disputes

(Continued)
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In your fourth exception, you assert that the president of the local union 
failed to require, or at least approve, the presence of a principal witness 
on behalf of the grievant at the arbitration proceeding, and that this 
witness allegedly refused to testify because of the local president’s 
refusal to endorse the arbitration proceeding. Such failure or refusal to 
act by the local president, you contend, constituted in effect a breach of 
the union's duty of fair representation and, for this reason, the award 
must be set aside.

However, your exception, based on the union's alleged breach of its duty 
of fair representation, does not state a ground upon which the Council will 
grant review of an arbitration award under section 2411.32 of its rules.
That is, your exception that the award should be set aside because the union 
breached its duty of fair representation does not assert or support a ground 
upon which the Council has previously granted a petition for review of an 
arbitration award. Moreover, research has failed to disclose that such a 
ground is "similar to those upon which challenges to arbitration awards are 
sustained by courts in private sector labor-management relations," in the 
circumstances provided in the Council's r u l e s . T h u s ,  your fourth 
exception establishes no basis for acceptance of your petition under 
section 2411.32 of the Council's rules.

(Continued)

over the discharge of employees settled by arbitration, with all of 
its well known advantages and drawbacks.

In that case the court also cited and quoted Bridgeport Kolllng Mills Co.
V. Brown, 314 F.2d 885, 886 (2d Cir. 1963) as follows:

We only hold that the parties, having agreed to an arbitration of 
their differences, are bound by the arbitration award made upon the 
testimony before the arbitrator.

M  The cases relied upon in your appeal (Hines v. Anchor Motor Freight,
424 U.S. 554 (1976), and Lewis v. Greyhound'Lines - East, 555 F.2d 1053 
(D.C. Cir. 1977)) are without controlling significance. Unlike the 
present case, those decisions involved suit.3 for damages filed by individual 
employees against a union and employer, under section 301 of the Labor- 
Management Relations Act (29 U.S.C. 185), based on the union’s alleged breach 
of its statutory duty of fair representation during a grievance proceeding. 
Neither of the cited cases involved a challenge to an arbitration award in 
the private sector initiated by a party to the arbitration proceeding and 
directly (rather than collaterally) challenging the subject arbitration 
award. Only decisions on such challenges were intended to be of prece­
dential significance in appeals from arbitration awards under the Council's 
rules. Therefore, without deciding whether a "duty of fair representation" 
similar to that in the private sector exists tmder the Order and, if so, tlie 
appropriate forum for challenging an alleged breach of such duty, and apart 
from other considerations, we find that the cited decisions are not 
dispositive in the present case.
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s In your fifth exception, you contend that there is newly discovered
evidence which supports the grievant’s position and therefore the arbi­
trator's award should be reversed. However, the Council has previously

0 held that such an exception provides no basis for Council acceptance of 
a petition for review of an arbitrator's award. American Federation of 
Government Employees. Local 1760 and Department of Health. Education, and 
Welfare. Social Security Administration. Northeastern Program Center (Wolf, 
Arbitrator), FLRC No. 77A-78 (Dec. 20, 1977), Report No. 140.1^ Therefore, 
this exception provides no basis for acceptance of your petition under 

rtii section 2411.32 of the Council's rules.

^  Accordingly, your petition for review is denied because it falls to meet 
Rj. the requirements for review as set forth in section 2411.32 of the Council's 
a; rules of procedure.
;j„ By the Council.

Sincerely,

Henry B.̂ F:î azier III 
Lrector

cc: H. T. Harris 
Labor

In that case, the Council cited and quoted Br^ldgeport Rolling Mills 
Co. v. Brown, supra note 3, at 886, as follows:

[T]he parties, having agreed to an arbitration of their differences 
are bound by the arbitration award made upon the testimony before the 
arbitrator.
The Secretary of Labor did not participate in this decision.
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American Federation of Government Employees, Local 1739 and Veterans 
Administration Hospital, Salem, Virginia. The case Involved two questions:
(1) Whether the authority of the Council delegated by the President under 
section 11(a) of the Order to rule on the "compelling need" for agency 
regulations to bar negotiations infringes upon the regulatory authority of 
the Administrator of the Veterans Administration pursuant to 38 U.S.C. 4108(a)' 
and (2), if not, whether a "compelling need" exists, within the meaning of 
section 11(a) of the Order and Part 2413 of the Council's rules, for the VA 
regulation asserted as a bar to negotiation of the union's proposal here 
involved, which proposal would permit probationary medical employees to seek 
assistance in preparing and presenting their cases during review of their 
employment records before the agency's Professional Standards Board.
Council action (February 28, 1978). As to (1), the Council concluded that 
there is no conflict between the authority of the Council, as delegated by 
the President under section 11(a) of the Order, to rule on the "compelling 
need" for agency regulations and the regulatory authority of the Adminis­
trator of the Veterans Administration under section 38 U.S.C. 4108(a); and, 
accordingly, that the Council had jurisdiction to determine the "compelling 
need" for the VA regulation relied on to bar negotiation of the union's 
proposal in the instant case. As to (2), the Council concluded that no 
compelling need" exists, under section 11(a) of the Order and Part 2413 of 
the Council's rules for the VA regulation relied on to bar negotiation of 
the union's proposal; held that the agency's determination that the proposal 
is nonnegotiable was improper; and, pursuant to section 2411.28 of the 
Council's rules, set aside that determination.

FLRC No. 76A-88
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Enq)loyees, Local 1739

(Union)

and FLRC No. 76A-88
:e Veterans Administration Hospital, 
1 & Salem, Virginia
iii

is-
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(Activity)

DECISION ON NEGOTIABILITY ISSUE 
Proposal

In case of a review by the Professional Standards Board, probationary 
employees may seek assistance and representation as deemed desirable 
or necessary in preparing and presenting their cases to the Board.

Agency Position
The agency determined that the union's proposal is nonnegotiable because 
it conflicts with a published agency policy and regulation for which a 
"compelling need" exists under section 11(a) of the Order and Part 2413 of 
the Council's rules and regulations; and denied the union's request for an 
exception to the regulation. The agency takes the further position that 
a statute (38 U.S.C. 4108(a)) limits the authority of the Council under 
section 11(a), to rule on the "compelling need" for the subject regulation 
to bar negotiation on conflicting union proposals.

Questions Here Before the Council
A. Whether the authority of the Council delegated by the President 

under section 11(a) of the Order to rule on the "conq;>elling need" 
for agency regulations to bar negotiations infringes upon the 
regulatory authority of the Administrator of the Veterans Admin­
istration pursuant to 38 U.S.C. 4108(a).

B. If not, whether a "compelling need" exists, within the meaning of 
section 11(a) of the Order and Part 2413 of the Council's rules, 
for the VA regulation asserted as a bar to negotiation of the 
union's proposal.
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Conclusion as to Question A ; There Is no conflict between the authority 
of the Council, as delegated by the President under section 11(a) of the 
Order, to rule on the "compelling need" for agency regulations and the 
regulatory authority of the Administrator of the Veterans Administration 
under 38 U.S.C. 4108(a). Accordingly, the Council has jurisdiction to 
determine the "compelling need" for the VA regulation relied on to bar 
negotiation of the union’s proposal in the Instant case.

Reasons; By letter of July 26, 1977, the Council referred to the Department 
of Justice the conflict alleged by the agency to exist between the asserted 
regulatory authority of the agency under statute and the "compelling need" 
authority of the Council, as derived from the President under the Order.
In this referral (which was accompanied by the pertinent record, including 
the relevant submissions by the parties), the Council stated:

This letter requests the opinion of your office to resolve an alleged 
conflict concerning the authority delegated to the Federal Labor 
Relations Council by the President under E.O. 11491, as amended, and 
the authority vested in the Administrator of the Veterans Administra­
tion under 38 U.S.C. 4108(a).
As you know, the President, by E.O. 11491, as amended, created the 
Council as the central- authority of the labor-management relations 

. program for the executive branch of the Federal Government. (This 
action was accomplished pursuant to the authority vested in the 
President by the Constitution and statutes of the United States, 
including 5 U.S.C. 330l1./ and 7301.)A/ In section 4(b) of the Order

l7 5 U.S.C. 3301 provides as follows:
The President may—
(1) prescribe such regulations for the admission of individuals 
into the civil service in the executive branch as will best 
promote the efficiency of that service;
(2) ascertain the fitness of applicants as to age, health, 
character, knowledge, and ability for the emplojrment sought; and
(3) appoint and prescribe the duties of individuals to make 
inquiries for the purpose of this section. [Footnote in original.

2J 5 U.S.C. 7301 provides as follows:
The President may prescribe regulations for the conduct of 
employees in the executive branch.

The Supreme Court stated in.Old Dominion Branch No. 496, National 
Association of Letter Carriers. AFL-CIO v. Austin, 418 U.S. 264, 273 
at n. 5 (1974) that E.O. 11491 is "a reasonable exercise of the 
President's responsibility for the efficient operation of the 
Executive Branch," and that.there is "express statutory authorization" 
for the Order in 5 U.S.C. 7301. [Footnote in original.]

Opinion
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the President directed the Council to ''administer and Interpret" 
the Order, "decide major policy issues, prescribe regulations, and 
from time to time, report and make recommendations to the President." 
Further, by section 4(c), the President authorized the Council to 
consider various matters, including, as relevant here, appeals on 
negotiability issues arising between labor organizations and 
agencies under this Order.

The scope of negotiations under the Order is established in sec­
tion 11(a), which, as amended by E.O. 11838, reads in relevant part:
"An agency and a labor organization that has been accorded exclusive 
recognition . . , shall meet at reasonable times and confer in good 
faith with respect to personnel policies and practices and matters 
affecting working conditions, so far as may be appropriate under . . . 
published agency policies and regulations for which a compelling need 
exists under criteria established by the Federal Labor Relations 
Council and which are issued at the agency headquarters level or at 
the level of a primary national subdivision[.]" [Emphasis added.]
With respect to negotiability disputes involving agency regulations 
under section 11(a), therefore, the President authorized the Council, 
in deciding such disputes to determine whether a "compelling need" 
exists for an agency regulation to bar negotiation of a conflicting 
union bargaining proposal.
In a case presently pending before the Council (AFGE Local 1739 and 
Veterans Administration Hospital, Salem, Virginia, FLRC No. 76A-88, 
the case papers in which are enclosed for your convenience), the VA 
has asserted that a statute (38 U.S.C. 4108(a)—' limits the authority 
of the Council, under section 11(a), to rule on the "compelling need" 
for certain internal VA personnel regulations to bar negotiation on a 
conflicting union bargaining proposal. In the subject case, the union 
representing a unit of medical personnel at a VA hospital advanced the 
following proposal during negotiations:

In case of a review by the Professional Standards Board, probation­
ary employees may seek assistance and representation as deemed 
desirable or necessary in preparing and presenting their cases 
to the Board.

The agency determined that negotiations on this proposal are barred 
by an agency regulation pertaining to probationary employees which 
provides:

2/ 38 U.S.C. 4108(a) reads, in relevant part, as follows:
Notwithstanding any law. Executive order, or regulation, the 
Administrator shall prescribe by regulation the hours and 
conditions of employment and leaves of absence of physicians, 
dentists, and nurses . . . appointed to the Department of 
Medicine and Surgery . . . .  [Footnote in original.]
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If during the review of the record there is evidence that an 
employee may not be fully qualified and satisfactory, he shall 
be so advised in writing by the reviewing board. Notification 
to the employee will Include:

That he is not entitled to legal or other representation during 
conduct of the review.. (Veterans Administration Manual, MP-5,
Part II, Chapter 4, 4.c.(3). See also Department of Medicine 
and Surgery Supplement, MP-5, Part II, Chapter 4, 4.06.b.(4)-)

The union, in its appeal from the agency's determination to the Council 
under section 11(c) of the Order,—' contends that no 'Compelling need"

4/ Section 11(c) of the Order is as follows:
Sec. 11. Negotiation of agreements.
(c) If, in connection with negotiations, an issue develops as 
to whether a proposal is contrary to law, regulation, control­
ling agreement, or this Order and therefore not negotiable, it 
shall be resolved as follows:
(1) An issue which involves interpretation of a controlling 
agreement at a higher agency level is resolved under the pro­
cedures of the controlling agreement, or, if none, under agency 
regulations;
(2) An issue other than as described in subparagraph (1) of this 
paragraph which arises at a local level may be referred by 
either party to the head of the agency for determination;
(3) An agency head's determination as to the interpretation of 
the agency's regulations with respect to a proposal is final;
(4) A labor organization may appeal to the Council for a decision 
when—
(i) it disagrees with an agency head's determination that a 
proposal would violate applicable law, regulation of appropriate 
authority outside the agency, or this Order, or
(li) it believes that an agency's regulations, as interpreted 
by the agency head, violate applicable law, regulation of 
appropriate authority outside the agency, or this Order, or 
are not otherwise applicable to bar negotiations under 
paragraph (a) of this section. [Footnote in original.)
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exists for this regulation under the criteria established In Its 
rules by the Council (5 CFR Part 2413), and that the proposal Is 
therefore negotiable. The agency, In Its statement of position 
In opposition to the tinlon's appeal, reasserts that Its regulation 
bars negotiations on the proposal. Further, the agency argues that 
a ruling by the Council on the "compelling need" for such regulation 
to serve as a bar to negotiation is beyond the authority of the 
Council (or the President) by reason of the exclusive regulatory 
authority granted the agency under 38 U.S.C. 4108(a).

Thus, an alleged conflict exists between the asserted regulatory 
authority of the VA under statute and the "compelling need" authority 
of the Council, as derived from the President under E.O. 11491, as 
amended. Under these circumstances, and in view of the nature of 
the issues involved, the Council decided to refer the matter to your 
office for advice as to the Council's authority to apply the "com­
pelling need" provisions of the Order to the subject VA regulation.
(The Council will not render a decision on the merits of the negotia­
bility dispute Involved in the instant case pending your resolution 
of this matter.)
The position of the Council, as detailed hereinafter, is that its 
authority under the Order to rule upon the "compelling need" for 
agency regulations to bar negotiation does not infringe upon, or 
conflict with, the authority of the Administrator under the statute; 
or stated conversely, that the statutory authority of the Administra­
tor does not limit the authority of the Council under the Order. First, 
we do not agree with VA's basic contention that the wording of the 
statute requires the conclusion that, with respect to regulations 
issued pursuant to 38 U.S.C. 4108(a), the Administrator is not sub­
ject to the constitutional and statutory authority of the President 
over personnel matters within the executive branch. Such a literal 
reading of the VA statute would permit the agency to exempt the person­
nel covered by the statute from overriding Presidential policies such 
as those Involving equal employment, health and safety, ethical conduct, 
and, indeed, the entire labor-management relations program, simply by 
the regulatory fiat of the Administrator. In our opinion, neither the 
language nor the legislative history of the VA statute dictates such 
an incongruous result. Nor, to our knowledge, has the agency previously 
asserted that such widespread authority is vested in the Administrator. 
Rather, it would appear that, while it was the Intent of Congress to 
assure the authority of the Administrator to issue regulations "[n]ot- 
withstandlng any law. Executive order, or regulation," the statute 
does not authorize the Administrator to determine the content of such 
regulations without regard to policies deemed of paramount significance 
to the entire executive branch by the President.
Moreover, the VA position concerning the conflict of its regulatory 
authority under the VA statute with the Council's "compelling need" 
authority under the Order reflects a misunderstanding of a "compelling 
need" determination by the Council. Even if the Council were to
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determine that no "compelling need" exists for the subject regula­
tion to bar negotiation on the union proposal, such determination 
would not render the regulation invalid or otherwise impair the 
viability of that regulation. Instead, the determination would 
merely render the regulation inoperative as a bar to negotiation 
on the union’s proposal at the local hospital here involved. As 
explained more fully in the Report accompanying E.O. 11838, in 
which Order the "compelling need" provisions were added to E.O.
11491 (Labor-Management Relations in the Federal Service (1975), 
at 38-39):

. . . [W]e are here concerned only with the question of whether 
a higher level internal agency regulation covering personnel 
policies and practices or matters affecting working conditions 
should serve as a bar to negotiations on a conflicting proposal 
submitted at the local level.
. . . [E]ven a regulation which does not satisfy the "compelling 
need" standard would remain completely operative as a viable 
agency regulation in full force and effect throughout the 
agency or the primary national subdivision involved, including 
those organizational elements wherein exclusive bargaining units 
exist. The effect of a determination that the regulation does 
not meet the "compelling need" standard would simply mean that 
the regulation would not serve to bar negotiation on a conflict­
ing proposal. Such a regulation, if otherwise valid, would thus 
continue to apply in a given exclusive bargaining unit except to 
the extent that the local agreement contains different provisions.

Thus, the authority of the Council in a negotiability dispute to deter­
mine that no "compelling need" exists for a regulation to bar negotiation 
on a union proposal does not conflict in any manner with the regulatory 
authority of the agency. Such determination, as previously mentioned, 
is limited in nature and simply means that negotiations may properly 
be conducted on the proposal involved.—'
Turning further to the agency's position, the agency argues that the 
specific delegation of authority to the Administrator should take 
precedence over the general statutory authority of the President.
However, such contention appears inapposite. As the agency itself 
recognizes, this principle of statutory construction applies only

V  Ĉ . American Federation of Government Employees. National Joint 
Council of Food Inspection Locals and Office of the Administrator, 
Animal and Plant Health Inspection Service. U.S. Department of 
Agriculture, FLRC No. 73A-36 (June 10, 1975), Report No. 73, at 8-11 
of Council Supplemental Decision, aff'd sub nom. National Broiler 
Council V. FLRC, Civil Action No. 1A7-74-A (E.D. Va., Sept. 5, 1975). 
[Footnote in original.]
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where it is impossible to harmonize the particular statutes involved 
and, based upon the apparent meaning of the VA statute, no conflict 
exists between that statute and the broad constitutional and statutory 
authority of the President. Additionally, to repeat, no conflict 
prevails between the agency's regulatory authority as provided by 
statute and the Council's authority to determine "compelling need" 
under the Order as derived from the foregoing authority of the 
President.

Also, contrary to the argument of VA, the instant case does not 
present an issue as to a violation of the constitutional principle 
of the separation of executive and legislative powers. In this 
regard, the principal case cited by VA, Youngstown Sheet and Tube 
Co. V. Sawyer, 343 U.S. 579 (1952) seems without controlling sig­
nificance. In Youngstown, the Supreme Court held that the Executive 
order whereby the President authorized the Secretary of Commerce to 
take possession of and operate the Nation's steel mills during a 
Presidentially declared emergency situation was invalid in that it 
had no basis in the constitutional or statutory powers of the 
President but was, instead, an exercise of the law-making power 
reserved to Congress by the Constitution. Clearly, the instant 
case does not present the circumstance of an Executive order issued 
without constitutional or statutory sanction. Rather, the present 
case Involves an action by the President pursuant to his constitu­
tional and statutory authority over employees of the executive branch. 
And, in any event, no conflict exists between the statutory authority 
vested in the VA Administrator and the provisions of E.O. 11491, as 
amended.
Also, contrary to VA's contention, the circumstances here do not con­
cern any proscribed waiver of its "legislative regulations." As 
previously indicated, a Council determination that no "compelling 
need" exists for the subject regulation would merely require the 
agency to negotiate with the union regarding the conflicting proposal. 
Iforeover, even if the agency agreed to the union's proposal, such an 
implied exception to its regulation at the local hospital involved in 
the present case would not prejudice any party and therefore, apart 
from other considerations, would appear clearly sanctioned under 
established precedent.— '

See American Farm Lines v. Black Ball Freight Service, 397 U.S. 532 
T i 9 7 ^  NLRB V. Monsanto Chemical Co., 205 F.2d 763 (8th Cir. 1953);
Sun Oil Co. V. FPC, 256 F.2d 233 (5th Cir. 1958), cert, denied, 358 U.S. 
872 (1958); Superior Trucking Co. v. United States, 302 F. Supp. 257 
(N.D. Ga. 1969). Note, Violations by Agencies of Their Own Regula­
tions . 87 Harv. L. Rev. 629 (1974). [Footnote in original.]
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Finally, while the agency argues that the statute was designed to 
assure the ability of VA to provide the best of medical care for 
the Nation's veterans, nothing whatsoever in the "compelling need" 
provisions of the Order is inconsistent with these underlying pur­
poses of the statute. For instance, under the "compelling need" 
criteria established by the Council, a "compelling need" will be 
found to exist for any regulation essential either to the accomplish­
ment of the agency's mission or to the management of the agency, or 
for any regulation which implements an essentially nondiscretionary 
mandate to the agency; or if the regulation establishes uniformity 
for all or a substantial segment of agency employees where this is 
essential to the effectuation of the public interest (5 CFR 2413.2(a),
(b), (d), (e)). Likewise, a "compelling need" will be found to 
exist if the regulation is necessary to insure the maintenance of 
basic merit principles (5 CFR 2413.2(c)); and, as explained by the 
Council, upon the request of VA, these principles embrace any 
statutorily authorized personnel system within the executive branch 
which is based on "basic merit principles" (Information Announcement 
on Revision of Council Rules (Sept. 24, 1975), at 5). Thus, full 
protection is afforded VA under the "compelling need" provisions of 
the Order since any VA regulation which meets any of the standards 
of essentiality in the Council's rules would constitute a bar to 
negotiation on a conflicting union bargaining proposal.
Moreover, in the above regard, the Order, as stated in its preamble, 
is intended to enhance "the well-being of employees and efficient 
administration of the Government" —  which would thereby implement 
rather than impede the agency's providing the best quality of medical 
care for veterans. And even apart from the "compelling need" pro­
visions here involved, a proposal may be found negotiable only if 
it is fully consonant with the entire Order, including the management 
rights provisions prescribed in section 12(b). Thus, further safe­
guards are afforded to the agency to assure its ability to supply the 
highest quality of medical care as intended by Congress.
Accordingly, for the foregoing reasons, and at the direction of the 
Chairman and members of the Federal Labor Relations Council, who are, 
respectively, the Chairman of the Civil Service Commission, the Director j, 
of the Office of Management and Budget and the Secretary of Labor, the 
Council respectfully requests your opinion as to whether the authority 
of the Council, delegated by the President under section 11(a) of
E.O. 11491, as amended, to rule on the "compelling need" for agency 
regulations to bar negotiation infringes upon the authority of the 
Administrator of the Veterans Administration pursuant to 38 U.S.C.
4108(a).

In its response of September 28, 1977, the Department of Justice declined
to resolve the alleged dispute, stating:
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This is in response to your letter of July 26, 1977, which requests 
the opinion of the Office of Legal Counsel with respect to an 
alleged conflict between the authority of the Federal Labor Relations 
Council under Executive Order 11491, as amended, and the authority 
of the Veterans Administration under 38 U.S.C. § 4108(a). Our 
examination of your letter and the attached documents shows that 
the question has arisen in the course of a labor dispute between 
the Veterans Administration and Local 1739, American Federation of 
Government Employees, over whether the Administration must bargain 
with the Union about certain personnel policies in its regulations.
Under section 11(c) of Executive Order 11491, the Federal Labor 
Relations Council is responsible for adjudicating the dispute. The 
Veterans Administration has claimed, in effect, that 38 U.S.C. § 4108(a) 
places the dispute outside the Council's jurisdiction. Initial responsi­
bility for determining its own jurisdiction is placed on the Council 
by section 4(b) of the Executive Order. One district court has held 
that judicial review is available with respect to the Council's deci­
sion on a negotiability dispute. See National Broiler Council, Inc.
V. Federal Labor Relations Council, 382 F. Supp. 322 (E.D. Va. 1974).
The question which you wish resolved is actually an issue in an adminis­
trative adjudication of a dispute between a private party and a govern­
ment agency which might be ultimately presented to the courts. If the 
courts do take jurisdiction, an issue as to which we express no view, 
the opinion of this Office would have no binding effect on either 
the private party or the court. It is the long settled policy of 
the Department of Justice not to render opinions in this situation.
See 40 Op. Atty. Gen. 286, 288 (1943); 38 Op. Atty. Gen. 1, 2 (1934).
Accordingly, the Office of Legal Counsel must decline to provide the 
opinion you have requested.

Following the above action by the Department of Justice, the Council again 
fully considered the issue raised by the agency as to the Council's authority 
to rule upon the "compelling need" for the subject agency regulation, in 
the circumstances of this case. Based upon the entire record and for the 
reasons fully detailed in the Council's letter to the Department of Justice 
as set forth hereinabove, we find that the authority of the Council, dele­
gated by the President under section 11(a) of the Order to rule on the 
"compelling need" for agency regulations to bar negotiations does not infringe 
upon the authority of the Administrator of the agency under 38 U.S.C. 4108(a). 
Thus, contrary to the agency's position, the Council has authority and will 
proceed to determine whether a "compelling need" exists for the VA regula­
tion asserted to bar negotiation of the union's proposal in the instant 
case.

Conclusion as to Question B; No "compelling need" exists, under section 
11(a) of the Order and Fart 2413 of the Council's rules, for the VA regula­
tion relied on to bar negotiation of the union's proposal, which proposal 
would permit probationary employees to seek assistance in preparing and 
presenting their cases during review of their employment record before the

217



Professional Standards Board. Accordingly, the agency's determination 
that the proposal is nonnegotiable was improper and, pursuant to sec­
tion 2A11.28 of the Council’s rules and regulations, is set aside.-'
Reasons; 38 U.S.C. 4106(b) provides that appointments of physiciang, 
dentists, and nurses to the Department of Medicine and Surgery of the 
VA shall be for a probationary period of three years and that the record 
of each person so appointed shall be reviewed from time to time by a^ 
board appointed in accordance with regulations of the Administrator.- 
Implementive of this statute, VA regulations provide as follows

c. If during review of the record there is evidence that an 
employee may not be fully qualified and satisfactory, he shall 
be so advised in writing by the reviewing board. Notification 
to the employee will include:

(3) That he is not entitled to legal or other representation 
during conduct of the review.

\j This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the union's proposal. We 
decide only that, as submitted by the union and based on the record 
before the Council, the proposal is properly subject to negotiation by 
the parties concerned under section 11(a) of the Order.
2j 38 U.S.C. 4106 provides, in relevant part, as follows:

(a) Appointments of physicians, dentists, and nurses shall be 
made only after qualifications have been satisfactorily estab­
lished in accordance with regulations prescribed by the 
Administrator, without regard to civil-service requirements.
(b) Such appointments as described in subsection (a) of this 
section shall be for a probationary period of three years and 
the record of each person serving under such appointment in the 
Medical, Dental, and Nursing Services shall be reviewed from 
time to time by a board, appointed in accordance with regulations 
of the Administrator, and if said board shall find him not fully 
qualified and satisfactory he shall be separated from the service.

_3/ VA Manual, MP-5, Part II, Chapter 4, 4.c.(3). To like effect, see 
DM&S Supplement, MP-5, Part II, Chapter 4, 4.06.b.(4).
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The agency contends that a compelling need exists for this provision to 
bar negotiation under section 2413.2(a) and (b) of the Council's rulesA/ 
(5 CFR 2413.2(a) and (b)) because It Is essential to the accomplishment 
of the mission, and to the management, of the agency. 5/

In particular, the agency argues that Its procedure established under 
agency regulations for reviewing the performance of medical personnel, 
serving In probationary status, to determine whether those personnel are 
qualified to be retained or should be dismissed, Is a nonadversary method 
of review which Is an essential management tool In the agency's hiring 
process and which Is essential to the accomplishment of the mission of 
the agency. The agency further argues that the union's proposal. In 
effect, would change the "fundamental nature" of the proceedings before 
Professional Standards Boards by giving rise to misconceptions th^t a 
proceeding before the Board is an adversary appeal process.J^/

V  Section 2413.2 of the Council's rules and regulations provides, in 
relevant part, as follows:

A compelling need exists for an applicable agency policy or regula­
tion concerning personnel pellcles and practices and matters affecting 
working conditions when the policy or regulation meets one or more 
of the following illustrative criteria;

(a) The policy or regulation is essential, as distinguished from 
helpful or desirable, to the accomplishment of the mission of the 
agency or the primary national subdivision;
(b) The policy or regulation is essential, as distinguished from 
helpful or desirable, to the management of the agency or the pri­
mary national subdivision.

V  The agency also asserts that the review authority of the Council
in this case is no greater than that available to a court reviewing the 
validity of legislative tegulations and that, therefore, the proper 
standard of review is the "reasonableness" of the challenged regulations 
and not "compelling need." We do not agree with the agency's contention. 
As the Council has recently held, the scope of Council review of agency 
regulations asserted as a bar to negotiations under section 11(a) of the 
Order does not extend to questions regarding the "validity" of those 
regulations. National Association of Government Employees, Local
No. R14-87 and Kansas National Guard, FLRC No. 76A-16 (and other cases 
consolidated therewith) (May 18, 1977), Report No. 125 at 2 of the 
Council decision denying agency request for reconsideration.
§J In this respect, the agency enumerates various aspects of the pro­
cedure which it states were designed to keep the Board process from 
becoming an adversary proceeding.

(Continued)
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In our opinion, the agency has failed to establish that the regulation 
asserted to bar negotiation of the union’s proposal is essential, as 
opposed to merely helpful or desirable, to either the accomplishment of 
the mission, or the management, of the agency within the meaning of sec­
tion 2413.2(a) and (b) of the Council's rules. More specifically, it 
appears that, even assuming that a probationary review procedure which 
is nonadveysary is essential to accomplishing the mission and managing 
the agency, as the agency asserts, the agency has misinterpreted the 
impact of the union's proposal.
In the above regard, the agency, as already indicated, claims that the 
proposal would change the fundamental nonadversary nature of the proceed­
ings before the Board by giving rise to the misconception that such 
proceedings constitute an adversary appeal process. The agency fails 
to establish, however, that any significant change in the nature of the 
proceedings in question would derive from the union's proposal merely 
to permit employees (whom the agency already allows to have assistance 
during preparation of their cases)2./ to choose to be represented in 
presenting their cases. Furthermore, permitting a probationary medical 
employee to have a representative would not alter in any manner the 
other requirements and restrictions in agency regulations (note 6, 
supra) designed to preserve the assertedly nonadversarial methodology 
which the agency finds to be essential. Moreover, neither the proposal 
itself nor the union's statements in the record as to its intended mean­
ing purport to grant to such employee representative any rights different 
from, or in addition to, those which the probationer would have, himself 
or herself, if presenting the case, without representation, under the 
agency's regulations. Hence, it is clear that the proposal would not, 
alone, have the impact the agency ascribes to it of changing a nonadversarial

(Continued)
. . . [T]here is no burden of proof which either the agency or the 
individual must meet; the Board has access to the employment records 
of the employee; the Board is charged with considering all aspects 
of the employee's service. Interviews with the employee, super­
visors, or others are conducted in an informal manner; the inter­
views are held in privacy with the employee not present while 
others are being questioned; cross-examination is barred. Oaths 
are neither required nor administered; neither is a verbatim 
record made in most circumstances. Hi

of
Ij Department of Medicine and Surgery regulations permit probationary 
medical personnel to obtain assistance from within VA in the preparation fc
ot their cases for presentation to the iBoard. (BM&S Supplement, MP-5, jfi
Part II, Chapter 4, 4.06.b.(4)). I

lep,
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procedure into one which is adversarial; or of changing the fundamental 
nature of i 
any manner.
nature of the proceedings before the Professional Standards Board in

In conclusion, the agency's position, in effect, that legal or other type 
of representation on behalf of a probationary medical employee in the 
presentation of such employee's case during the probationary review pro­
cess would prevent the Professional Standards Board from operating in 
a nonadversary manner, is unsupported in the record. Likewise, there 
is no showing by the agency that such representation would delay the 
agency's separating unqualified or otherwise unsatisfactory probationary 
medical personnel, or would in any other manner hinder or render ineffec­
tual the agency's designated processes in connection with the probationary 
period of the employees involved^.

In reaching this conclusion, we emphasize that the proceedings here involved 
differ significantly from the review of probationers, generally, in the 
Federal service. Here, the relevant statute and implementing regulations 
of the agency provide that the probationary period extends for a period 
of not 1 but 3 years. Further, the statute and regulations establish a 
substantive review of the probationer's qualifications, and inquiry as 
to whether the probationer is in all respects a satisfactory employee, 
not just by the immediate supervisory or managerial personnel of the 
agency, but by a review board specially designated for that purpose.
Finally, such review proceedings are conducted prior to any decision to 
separate the probationer and, as already mentioned, no delay in the 
completion of the board's review process would result from the subject 
proposal. In these unique circumstances, where the review process is 
already mandated by law, it would not appear that permitting the proba­
tioner to be represented during the conduct of the statutory review 
proceeding, as proposed by the union, would interfere with the agency's 
accomplishment of its mission or the management of its operations.
Based on the foregoing, we find that the agency has failed to establish 
that VA Manual, MP-5, Part II, Chapter 4, 4.c.(3), as related to the 
union's proposal, is essential, as opposed to helpful or desirable, to

Moreover, even assuming that the proposal would have such an impact, 
and may to that extent change the fundamental nature of the procedures 
of the Board, there is no showing of a critical linkage between the 
introduction of such an "adversarial element" and the accomplishment of 
the mission, or the management, of the agency. See National Association 
of GoverTiment F.mployees, Local No. R14-87 and Kansas National Guard,
FLRC No. 76A-16 (and other cases consolidated therewith) (Jan. 19, 1977), 
Report No. 120, at 18 of Council decision.
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the accomplishment of the mission, or to the management, of the agency 
within the meaning of section 2413.2(a) and (b) of the Council's 
rules

Accordingly, the agency determination of nonnegotlablllty must be set 
aside.

By the Council.

Henry ^'^razler III 
Executive/Director

Issued: February 28, 1978

Materiel Command Headquarters.FLRC No. 76A-29 (June 7, 1977), Report No. 128, at 8 of Council decision.
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American Federation of Government Employees, Local 1862 and Veterans 
Administration Hospital, Altoona, Pennsylvania. The Council previously 
held that one of the provisions involved in this dispute (concerning over- 

^ time), while not excepted from the agency's obligation to bargain under
section 11(b) of the Order and not violative of section 12(b), conflicts 
with a published agency regulation as interpreted by the agency, and found

I that the "compelling need" provisions of section 11(a) of the amended Order
were therefore applicable in the case. However, since the agency had failed 

' to address the issue of the "compelling need" for the subject regulation
asserted as a bar to negotiation of the disputed provision, and since the 
record was consequently inadequate upon which to base a finding on that 
question, the Council held in abeyance its decision as to the "compelling 
need" issue (and, hence, its decision as to the negotiability of the dis­
puted provision) pending the agency's submission of its statement of 
position on the issue and the union's response thereto (Report No. 137).
The parties thereafter filed such submissions with the Council.
Council action (February 28, 1978). The Council, for the reasons fully set 
forth in its supplemental decision, concluded that a "compelling need" 
exists within the meaning of section 11(a) of the Order and section 2413.2(a) 
of the Council's rules for the subject agency regulation to bar negotiations 
on the disputed provision. Accordingly, the Council held that the agency's 
determination as to the nonnegotiability of the provision was proper and, 
pursuant to section 2411.28 of the Council's rules, sustained that 
determination.

FLRC No. 76A-128
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20A15

American Federation of Government 
Employees, Local 1862

(Union)
and No. 76A-128

Veterans Administration Hospital, 
Altoona, Pennsylvania

(Activity)

SUPPLEMENTAL DECISION ON NEGOTIABILITY ISSUB^^

Provision

Article XXI. Over-time
(Excludes title 38 Physicians and Dentists)
Section 1. The parties agree that it is the intent of this article 
that overtime shall be equitably distributed among interested 
employees (by job categories) on a calendar year basis, insofar as 
possible. In those services where over-time may be required the 
over-time rosters will be maintained in the Service Chief’s office, 
in the following manner:

a. Rosters will be maintained by job categories and service 
computation dates.

\j On August 31, 1977, the Council issued its decision in the instant case 
(American Federation of Government Employees, Local 1862 and Veterans Admin­
istration Hospital, Altoona, Pennsylvania, FLRC No. 76A-128 (Aug. 31, 1977)i 
Report No. 137) holding, among other things, that the provision here in 
dispute does not violate section 12(b) of the Order and is not excepted froi 
the agency's obligation to bargain under section 11(b) of the Order. The 
Council also found that the provision violated published agency policies ani 
regulations, as interpreted by the agency, but that the agency had failed to 
address the issue, raised by the union, of the "compelling need" for the 
agency regulations asserted as a bar to negotiation of the provision. 
Consequently, since the record was insufficient upon which to predicate a

(Continued)
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b. Those employees desiring to be Included on the voluntary 
over-tlme roster will notify the Service Chief in writing.

c. When it is determined that over-time will be required, the 
official assigning the over-time will begin by contacting the 
most senior (SCD) employees on the voluntary list, and will 
continue this procedure in descending order (SCD), until the 
over-time is assigned.

d. In the event the voluntary procedure does not satisfy the 
over-tlme requirements, the official will then assign the over­
time to the remaining non-volunteer employees beginning with the 
least senior (SCD) and continue in ascending order until the 
over-time requirement is satisfied.

e. For purposes of this article, when an employee on the voluntary 
list is given the opportunity to work over-time and does not wish 
to do so, he will be considered to have worked the over-time for 
"equitable distribution purposes."

Section 2. Over-time rosters will be made available to Union represen­
tatives upon request, in the Service Chief’s office, for review.

Section 3. When assigning non-voluntary over-time, management will 
upon request, relieve an employee from an over-time assignment if his 
reason is an emergency, and there is another qualified employee avail­
able for that over-time assignment.
Section 4. The provisions of the Fair Labor Standards Act of 1974 or 
such future laws, will be adhered to regarding over-time assignments.
Section 5. When it is known in advance that there will be an over-time 
requirement, employees assigned over-time work will be given as much 
advance notice of such assignments as possible. The Supervisor shall 
make a reasonable effort to provide a minimvim of 4 hours of work to an 
employee who is requested to perform work on an over-time basis on a 
non-scheduled work day.

(Continued)
\ finding as to "compelling need," the Council held in abeyance its decision

as to "compelling need" (and, hence, as to the negotiability of the provision) 
pending the agency's submission of its statement of position and the union’s 
response on this question. The agency filed a statement of position raising 
a threshold issue as to the authority of the Council to determine the 
"compelling need" for VA regulations and asserting that, in any event, a 
"compelling need" exists for the regulation to bar negotiation of the union

' provision; and the union filed a response thereto.
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The agency takes the position that a "compelling need" exists for its regula­
tion,!/ issued pursuant to 38 U.S.C. § A108(a),l/ to bar negotiation of the 
provision here at issue under Part 2413 of the Council's rules.it/

Agency Determination

l! Department of Medicine and Surgery (DM&S) Supplement to Veterans Admin­
istration Manual MP-5, Part II, Chapter 7 (published pursuant to 38 U.S.C.
§ 4108) provides, in pertinent part:

Para. 7.04. The proper care and treatment of patients shall be the 
primary consideration in scheduling hours of duty and granting of 
leave under these instructions.

Para. 7.04.(b). Because of the continuous nature of the services 
rendered at hospitals, the Hospital Director, or the person acting 
for him (in no case less than a chief of service), has the authority 
to prescribe any tour of duty to insure adequate professional care 
and treatment~to the patient . . . .  [Emphasis in original.]
Para. 7.04.(c). In the exercise of the authority to prescribe tours 
of duty, it will be the policy (1) to prescribe individual hours of 
duty as far in advance as is possible, (2) to schedule the adminis­
trative nonduty days or the days off of each workweek on consecutive 
days, where possible, . . . and (4) to give each full-time employee 
every possible consideration in arranging schedules so long as such 
consideration is compatible with the professional obligation to the 
patients.
38 U.S.C. § 4108(a) provides, in relevant part, as follows;
Section 4108. Personnel administration.
(a) Notwithstanding any law. Executive order, or regulation, the 
Administrator shall prescribe by regulation the hours and conditions of 
employment and leaves of absence of physicians, dentists, and nurses,
. • . appointed to the Department of Medicine and Surgery . . . .

The agency also contends that the Council is without authority to deter­
mine the "compelling need" for Veterans Administration (VA) regulations 
issued pursuant to 38 U.S.C. § 4108(a). For the reasons stated in American 
Federation of Government Employees. Local 1739 and Veterans Administration 
Hospital. Salem. Virginia. FLRC No. 76A-88 (Feb. 28, 1978), Report No. 144, 
we reject this agency contention.
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Whether a "compelling need" exists, within the meaning of section 11(a) of 
the Order and Part 2413 of the Council's rules, for the VA regulation 
asserted as a bar to negotiation of the provision here at Issue.

Opinion
Conclusion; A "compelling need" exists within the meaning of section 11(a) 
of the Order and section 2413.2(a) of the C<?uncil*s rules for the agency 
regulation to bar negotiations on the disputed provision. Accordingly, the 
agency determination that the disputed provision is nonnegotiable was proper 
and, pursuant to section 2411.28 of the Council's rules, is sustained.

Reasons; The VA contends that the regulation in question^./ satisfies the 
criterion set forth in section 2413.2(a) of the Council's rules and regula­
tions—' in that the regulation is "essential . . .  to the accomplishment of 
the mission of the agency." For the reasons set forth below, we find merit 
in the contention.
It is not controverted in the record before us that the mission of the 
Department of Medicine and Surgery of the VA is to strive to provide the 
best available medical care for veterans. Thus, the functions of the Depart­
ment of Medicine and Surgery include "those necessary for a complete niedical 
and hospital service . . . for the medical care and treatment of veterans."Z/ 
Moreover, it is clear that the regulation in question, establishing "proper

Question Here Before the Council

V  See supra, n. 2.
Section 2413.2 of the Council's rules and regulations provides, in 

relevant part, as follows: \
A compelling need exists for an applicable agency policy or regulation 
concerning personnel policies and practices and matters affecting work­
ing conditions when the policy or regulation meets one or more of the 
following illustrative criteria;
(a) The policy or regulation is essential, as distinguished from 
helpful or desirable, to the accomplishment of the mission of the 
agency or the primary national subdivision.

U  38 U.S.C. § 4101(a) provides as follows:
There shall be in the Veterans Administration a Department of Medicine 
and Surgery under a Chief"Medical Director. The functions of the 
Department of Medicine and Surgery shall be those necessary for a 
complete medical and hospital service, including medical research, as 
prescribed by the Administrator pursuant to this chapter and other 
statutory authority, for the medical care and treatment of veterans.
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care and treatment of patients" as the primary consideration pertaining to 
the assignment of nurses' tours of duty, is directly related to the accom­
plishment of that mission.-^' Thus, the issue upon which our decision with 
respect to the challenged regulation must turn is whether such regulation 
as applied to the disputed provision, which would establish seniority as 
the primary consideration for the assignment of nurses to overtime, is 
essential, as opposed to merely helpful or desirable, to the accomplishment 
of the agency's mission.^'
The regulation in question, as interpreted by the agency,!^/ reserves the 
discretion of hospital management to take into account the medical care 
needs of the patients and the professional skills of the nurses involved, 
when assigning individual nurses to tours of duty. The disputed contract 
provision, in contrast, would negate such discretion and require nurses to 
be assigned to tours of overtime duty solely on the basis of seniority within 
"job categories," i.e., classifications, including nurse specializations,^' 
and grade levels.-il.' In other words, the provision would preclude manage­
ment from exercising discretion as to which employees, in this case, nurses, 
it would assign to a particular overtime tour of duty in the very special 
circumstances of a hospital situation.
There may be some overtime assignments in a hospital situation in which the 
qualifications of the nurse within a particular "job category" who is to be 
assigned to a tour of overtime duty would not be critical to the quality of 
the medical care being delivered. If the disputed provision concerned only

National Association of Government Employees. Local No. R14-87 and 
Kansas National Guard, FLRC No. 76A-16 (and other cases consolidated there­
with) (Jan. 19, 1977), Report No. 120 at 13 of Council decision (agency 
conceded absence of functional relationship between day-to-day work and 
requirement of challenged regulation.)

at 11-12 of Council decision.
10/ Section 11(c)(3) of the Order provides as follows:

(3) An agency head's determination as to the intepretation of the 
agency's regulations with respect to a proposal is final.

11/ For a discussion of nurse specializations see Veterans Administration 
Hospital, Canandaigua, New York and Local 227, Service Employees Interna­
tional Union, Buffalo, New York (Miller, Arbitrator), 2 FLRC 164 [FLRC 
No. 73A-42 (July 31, 1974), Report No. 55].

12/ See American Federation of Government Employees, Local 1862 and Veterans 
Administration Hospital, Altoona, Pennsylvania, FLRC No. 76A-128 (Aug. 31, 
1977), Report No. 137, at 6 of Council decision; Laborers' International 
Union of North America, Local 1056 and Veterans Administration Hospital, 
Providence, Rhode Island, FLRC No. 75A--113 (Apr. 21, 1977), Report No. 124, 
at 5 of Council decision.
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the selection of nurses for such routine assignments on the basis of senior­
ity, the regulation in question would not be essential to the ability of the 
agency to accomplish its mission of striving to provide the best quality of 
medical care to patients. However, the more likely situation in a hospital, 
wherein more serious or unusual circumstances will arise, is that the 
various factors personal to the particular employees (in this case, nurses) 
assigned, such as specialized experience, demonstrated skill, judgment or 
alertness, will be absolutely crucial to and determinative of the quality 
of medical care provided. It follows that the discretion to take account of 
such qualitative factors when assigning individual nurses to overtime in 
such serious or unusual circumstances is essential to maintaining management's 
ability to provide the best available medical care to patients. However, as 
already indicated, the disputed provision would negate such discretion and 
require nurses to be assigned to tours of overtime duty solely on the basis 
of seniority within "job categories." Hence, we must conclude that the 
regulation reserving such discretion to hospital management is essential to 
the accomplishment of the mission of the agency within the meaning of sec- 

5, tion 2413.2(a) of the Council's rules.
For the foregoing reasons, we find that a "compelling need" exists within the 
meaning of section 2413.2(a) of the Council's rules for the agency regulation 

ti to bar negotiation of the particular provision disputed herein which applies 
It to all assignments of nurses to overtime without regard for the circumstances
oi in which the overtime duties would be taking place. Accordingly, we find
ll that the provision is nonnegotiable under section 11(a) of the Order.

il By the Council.
:s-

Henry 
Exfecuti\̂

Issued: February 28, 1978
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Overseas Education Association, Inc. and Department of Defense, Office of 
Dependents Schools. The dispute Involved the negotiability under the Order 
of various union proposals as follows: Proposals 1, II and III, procedures 
for implementation of statutory formulas for compensation for teachers In 
the agency's overseas schools; proposal IV, the number of workdays in the 
school year, observance of a "Host Nation Day" by both students and teachers, 
and the amount of time to be provided to teachers, as well as when it will 
be provided, to perform certain assigned duties; proposal V, school entrance 
age; proposal VI, tours of duty; proposal VII, school activity funds; pro­
posal VIII, ratios of students to teachers, and classroom space for children; 
proposal IX, seniority in reassignment of teachers; proposal X, substitute 
teachers; proposal XI, staffing procedures; proposal XII, emplojnnent of new 
teachers; and proposal XIII, assignments of duties to teachers.

Council action (February 28, 1978). As to proposals I, II and III, the 
Council held, contrary to the agency's position, that the Overseas Teachers 
Pay and Personnel Practices Act, as amended, does not prevent negotiation on 
the union's proposals. With regard to proposal IV, the Council held that 
the portion concerning the number of workdays in the school year conflicted 
with section 12(b)(5) of the Order; that the portion concerning observance 
of a "Host Nation Day," as it applied to students, was outside the scope of 
bargaining under section 11(a) of the Order, and, as it applied to teachers, 
was excepted from the agency’s obligation to bargain by section 11(b) of the 
Order; and that portion of the proposal concerning the amount of time to be 
provided to teachers, as well as when it would be provided, to perform 
certain assigned duties was also excepted by section 11(b) of the Order from 
the agency's obligation to bargain. As to V, the Council held that the 
union's proposal would so restrict as to negate management's reserved right 
under section 12(b)(5) of the Order to determine the methods by which it will 
conduct its school operations. With respect to VI, the Council held, contrary 
to the agency's position, that the proposal did not infringe upon management's 
rights under sections 12(b)(2) and 12(b)(4) of the Order. As to proposal VII, 
that part of proposal VIII pertaining to classroom space for students, and 
proposal X, the Council ruled that the proposals were outside the bargaining 
obligation established by section 11(a) of the Order. With regard to that 
part of proposal VIII pertaining to ratios of students to teachers, and 
proposal XIII, the Council held that the proposals were excepted from the 
agency's obligation to bargain by section 11(b) of the Order. Finally, as 
to IX, XI and XII, the Council concluded that the proposals conflicted with 
section 12(b)(2) of the Order. Accordingly, for the reasons fully detailed 
in its decision, and pursuant to section 2411.28 of its rules and regula­
tions, the Council set aside the agency's determinations as to the 
nonnegotiability of the proposals numbered I, II, III and VI above; and 
sustained the determinations as to the remaining proposals.

FLRC No. 76A-142
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Overseas Education Association, Inc.

and FLRC No. 76A-142
Department of Defense, Office of 
Dependents Schools

DECISION ON NEGOTIABILITY ISSUES 

Union Proposals I - III~^

I. Salary Schedules. In order to pay teachers according [to] Public 
Law 86-91, Management agrees to accept the rates of compensation 
from 60% of the schools cited in 20 USC 903 as soon as it is 
available. The 60% must, however, be geographically distributed 
to ensure reliability and validity.

II. Salary Schedules (Extra Pay Lanes). Extra pay lanes shall be 
provided on the salary schedule for any category justified by 
the results of the wage survey conducted under P.L. 86-91, as 
amended. The statistics for subcategories shall be added 
together when appropriate. For example, in considering whether 
a BA plus 30 pay lane should be established, schools offering 
pay lanes of less than a BA plus 30 (e.g., BA plus 12, BA plus 
15, etc.) shall be added to schools offering a BA plus 30 pay 
lane. [First sentence not in dispute.]

III. Compensation for Summer School Teachers. Members of the unit
who are teaching in summer school shall be paid on the basis of 
their daily rate of compensation for the previous school year.

Agency Determination
The agency determined the proposals to be nonnegotiable on the ground 
that such matters are not subject to negotiation under the Overseas 
Teachers Pay and Personnel Practices Act, as amended [referenced as 
P.L. 86-91 in the union's proposals].^/

Question Here Before the Council
The question is whether the Overseas Teachers Pay and Personnel Prac­
tices Act, as amended, precludes negotiation on the subject proposals.
1/ For convenience of decision, these three proposals which Involve 
essentially the same issues and contentions are discussed together.

%

1! Department of Defense Overseas Teachers Pay and Personnel Practices 
Act of 1959, as amended, 20 U.S.C. § 901, et seq. (1970).
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Conclusion; The Overseas Teachers Pay and Personnel Practices Act, as 
amended, does not prevent negotiation on the proposals here involved. 
Therefore, the agency head's determination that the union proposals are 
nonnegotlable was improper and, pursuant to section 2411.28 of the 
Covincil's rules and regulations is hereby set aside .-2'

Reasons; The parties agree that the Overseas Teachers Pay and Personnel 
Practices Act, as amended, is controlling. The purpose of that Act, inso­
far as its provisions^/ are related to the issues here Involved, is "that

Opinion

This decision should not be construed as expressing or implying any 
opinion of the Council as to either the merits of the union proposals or 
the consistency of the specific methodology in the proposals with the 
compensation requirements of the Act. We decide only that, as submitted 
by the union and based on the record before the Council, such proposals 
seeking to establish the manner of implementing the Act are properly 
subject to negotiation by the parties concerned imder section 11(a) of 
the Order.
V  20 U.S.C. § 902(a)(2) (1970) provides in pertinent part:

(a) Not later than the ninetieth day following July 17, 1959, the 
Secretary of Defense shall prescribe and issue regulations to 
carry out the purposes of this chapter. Such regulations shall 
govern—

(2) the fixing of basic compensation for teachers and teaching 
positions at rates equal to the average of the range of rates of 
basic compensation for similar positions of a comparable level of 
duties and responsibilities in urban school jurisdictions in the 
United States of 100,000 or more population[.]

20 U.S.C. § 903(a) and (c) (1970) provides in pertinent part:
(a) The secretary of each military department in the Department of 
Defense shall conduct the employment and salary practices appli­
cable to teachers and teaching positions in his military department 
in accordance with this chapter, other applicable law, and the reg­
ulations prescribed and Issued by the Secretary of Defense under 
section 902 of this title.

(c) The Secretary of each military department shall fix the basic 
compensation for teachers and teaching positions in his military 
department at rates equal to the average of the range of rates of- 
basic compensation for similar positions of a comparable level of 
duties and responsibilities in urban school jurisdictions in the 
United States of 100,000 or more population.
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basic compensation for ODS teachers is to be calculated on a parity with 
basic compensation for teachers in the United States."-5./ Their dispute 
concerns whether these proposals containing mechanisms intended by the 
union to implement the Act are negotiable. The agency claims that the 
proposals in question are nonnegotiable in substance because the Act 
preempts negotiations or otherwise renders the proposals nonnegotiable 
under the Order, insofar as teacher compensation matters are concerned.
We find the agency's position to be without merit.
As to the assertion by the agency that the Overseas Teachers Pay and 
Personnel Practices Act, as amended, preempts from negotiation all 
matters concerning compensation for teachers in its overseas schools, 
the agency offers no support for this contention. Further, we find 
nothing in the language of the statute or in the statute's legislative 
history^/ either expressly precluding, or indicating any legislative 
intent to preclude, negotiations on procedures to be followed in carrying 
out the provisions of the Act relating to compensation, as here sought 
by the union.

With respect to the agency's further claim that particular provisions of 
the Act render the union's proposals nonnegotiable, we find this conten­
tion also to be unsupported. The language of the Act relied upon by the 
agency provides in substance that basic compensation for teachers and 
teaching positions in the Defense Department's overseas schools shall be 
fixed "at rates equal to the average of the range of rates of basic 
compensation for similar positions of a comparable level of duties and 
responsibilities in urban school jurisdictions in the United States of 
100,000 or more population." However, there is no indication in the 
record that the rates which would derive from the mechanisms proposed by 
the union would fail properly to equal such "average of the range of rates 
of basic compensation for similar positions of a comparable level of 
duties and responsibilities in urban school jurisdictions in the United 
States of 100,000 or more population."
More specifically as to the union's first proposal on salary schedules, 
the language of the statute, in our opinion, does not expressly or 
impliedly require "that all [100%] qualifying school districts will be

5J March v. United States, 506 F.2d 1306, 1313 (D.C. Cir. 1974).
§J S. Rep. No. 2032, 85th Cong., 2d Sess. (1958); Salaries for Teachers 
and School Officers Overseas; Hearing on H.R. 12225 Before the House 
Comm, on Post Office and Civil Service, 85th Cong., 2d Sess., (1958);
S. Rep. No. 141, 86th Cong., 1st Sess. (1959); Overseas Dependents 
Schools; Hearing on H.R. 1871 and related bills before the Subcomm. on 
Civil Service of the House Comm, on Post Office and Civil Service, 86th 
Cong., 1st Sess. (1959); H.R. Rep. No. 357, 86th Cong., 1st Sess. (1959);
H.R. Rep. No. 519, 89th Cong., 1st Sess. (1965); S. Rep. No. 951, 89th 
Cong., 2d Sess. (1966); Conf. Rep. No. 1347, 89th C.ong., 2d Sess. (1966); 
Overseas Teachers Pay: Hearing on H.R. 6845 before the Subcomm. on 
Compensation of the House Comm, on Post Office and Civil Service, 89th 
Cong., 1st Sess. (1965).
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polled and considered," in determining the average of the range of rates 
of basic compensation to serve as the measure of comparability, as claimed 
by the agency. Rather, in our view, the statutory language and intent 
(calling for the computation of an average of the range of rates for a 
group of similar positions in a specified category of school jurisdictions) 
allows the use of a statistically valid sample of the designated "universe" 
of target school jurisdictions as a data source for determining the rate 
of basic compensation for the agency’s overseas teachers; and the agency 
has failed to show that the 60 percent sample envisioned by the union pro­
posal is not such a statistically valid sample.
Moreover, with regard to the "extra pay lanes" proposal (the propriety 
of which extra pay lanes, themselves, under the statute is conceded by 
the agency), the dispute similarly concerns in effect the weight to be 
accorded certain data in determining the average of the range of rates 
to serve as the measure of comparability under the statute. Again, the 
agency provides no persuasive argument that either the language of the 
statute or its purpose as reflected in its legislative history precludes 
negotiations on such a mechanism for effectuating the standard of compara­
bility required by the Act.
Finally, as to the proposal regarding summer school compensation, the 
agency contends that it is nonnegotiable because the statute makes no 
distinction between summer school and other teachers; and, therefore, 
that their salaries must be similarly determined in accordance with the 
requirements of the statute. However, the agency has failed to establish 
that the mechanism for fixing the compensation of summer school teachers 
proposed by the union would necessarily result in pay levels inconsistent 
with the comparability standard in the statute. In o^her words, even 
assuming the identity of summer school and other teachers for compensation 
purposes, there is no showing by the agency that the proposed method of 
basing summer school wages on rates paid teachers during the previous 
school year would not provide a result which conforms to the average 
range of rates, required to be determinative under the Act.
In summary, the agency has failed to support its contention that these 
three proposals are rendered nonnegotiable under the provisions of the 
Overseas Teachers Pay and Personnel Practices Act, as amended.2/ Accord­
ingly, we find the three union proposals concerning compensation for 
teachers in the agency's overseas schools to be negotiable to the extent 
that they implement the formula set out in 20 U.S.C. §§ 902,903.

IT While not a controlling consideration herein, it appears that to the 
extent that the proposals would expedite the process of computation and 
thereby the payment of the correct rate of compensation to the teachers, 
the proposals would tend to effectuate the intent of the Act to provide 
"temporal as well as monetary equality." (See March v. United States, 
supra n. 5, at 1315-16.)
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School Calendar
Section 1. The school year for teachers shall be not more than 185 
workdays.
Section 2. The calendar(s) for each of the three regions shall 
include but not be limited to the following:
A. A Host Nation Day during the school year in order that students 
and teachers may participate in a Host Nation Holiday or celebration.
B. One full day at the end of each semester, for the purposes of 
recordkeeping.
C. One half day for recordkeeping at the end of each marking period 
other than the semester.

Agency Determination
The agency determined the various parts of the proposal to be nonnego- 
tiable under section 12(b)(5), and outside the obligation to bargain 
under sections 11(b) and 11(a) of the Order.

Questions Here Before the Council
The questions are whether Section 1 of the proposal conflicts with 
section 12(b)(5) of the Order; whether Section 2A of the proposal is 
outside the agency's obligation to bargain under section 11(a) of the 
Order; and whether Section 2B and Section 2C are excepted from the obli­
gation to bargain by section 11(b) of the Order.
Conclusion: Section 1 of the proposal conflicts with management's right 
toleteraine the methods by which it will conduct agency operations under 
section 12(b)(5) of the Order. Section 2A of the proposal as it applies 
to students does not relate to personnel policies and practices or matters 
affecting unit working conditions and Is outside the scope of bargaining 
under section 11(a) of the Order. As it applies to teachers, it concerns 
matters with respect to job content and is excepted from the obligation 
to bargain by section 11(b) of the Order. Section 2B and Section 2C of 
the proposal concern matters with respect to job content and are excepted 
from the agency's obligation to bargain by section 11(b) of the Order.
Thus the agency determination that the proposal is nonnegotiable was 
proper and, pursuant to section 2411.28 of the Council's rules, is hereby 
sustained.
Reasons: Section 1 of the proposal, which would limit the number of 
workdays in the school year, conflicts with rights reserved to management

Union Proposal IV
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under section 12(b) of the Order. Section 12(b), as here dispositive, 
reserves to management officials the right to determine the methods by 
which agency operations will be conducted.— '
The term "method" as used in section 12(b) of the Order means "a way, 
technique, or process of or for doing something . . . the procedures, 
processes, ways, techniques, modes, manners and systems by which opera- 
tions are to be conducted——in short, how operations are to be conducted. —

Section 1 of the union's proposal, by establishing an absolute maximum 
number of working days in the school year for teachers, would perforce 
limit the ntmiber of days that could be scheduled for instruction and 
other instruction-related activity for students in the agency's over­
seas dependents schools. In other words, the effective length of the 
school year as already indicated and, therefore, the amount of instruc­
tion and other educational activities for students would be circumscribed 
by the proposed limitation on the number of working days for teachers.
It would, in effect, put a ceiling on the number of instructional days 
in the school year. The amount of instruction and other types of educa­
tional activity to be provided to students, i.e., the number of instruc­
tional days in a school year, is a necessary component of the agency's 
determination of "how" it will conduct its operation of providing an 
educational system for the dependent children of military and civilian 
personnel of the agency. Section 1 of this proposal, by, in effect, 
limiting the nimiber of days that could be scheduled for such instructional 
activities, would improperly restrict management's discretion in deciding 
and establishing the number of such days in the school year. Section 1 
thereby interferes with management's reserved authority under section 
12(b)(5) of the Order to determine the methods by which the.agency's 
overseas dependents school operations are to be conducted—  and is 
nonnegotiable.

8̂/ Section 12(b)(5) of the Order provides:
Sec. 12. Basic provisions of^agreements. Each agreement 

between an agency and a labor organization is subject to the 
following requirements—

(b) management officials of the agency retain the right, in 
accordance with applicable laws and regulations—
• • • • . • •

(5) to determine the methods . . .  by which [Government] oper­
ations are to be conducted . . . .

9./ Tidewater Virginia Federal Employees Metal Trades Council and Naval 
Public Works Center, Norfolk. Virginia, 1 FLRC 431, 436 [FLRC No. 71A-56 
(Jime 29, 1973), Report No. 41].
10/ Cf. National Council of B.I.A. Educators, National Education Associa­
tion and Department of the Interior, Bureau of Indian Affairs. Navajo

(Continued)
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Section 2A of the proposal provides that the observance of a "Host 
Nation Day" by both students and teachers will be Included in the school 
calendar. Insofar as observing a Host Nation Day is intended to benefit 
students by allowing them to participate in a local holiday or celebra­
tion and to thereby encourage them to increase their knowledge of the 
customs and traditions of the host country, the proposal is not within 
the scope of bargaining under section 11(a) of the Order.11/ That is, 
the significance of the proposal would be to preclude management from 
deciding whether or not to provide students with a particular educational 
experience, rather than relating to personnel policies and practices and 
matters affecting working conditions of the teachers in the bargaining 
unit, within the meaning of section 11(a).12/ To the extent that the 
proposal would require the agency to set aside a certain period of time 
during the school;year for teachers to observe a Host Nation Day, it 
would of necessity nê gate management's discretion under section 11(b) to 
assign other duties to be performed during these periods. Accordingly, 
the agency is not obligated under the Order to bargain on Section 2A.
Section 2B and C are concerned with the amount of time which will be pro­
vided to teachers, as well as when it will be provided, to perform cer­
tain assigned duties. In this regard, section 11(b) of the Orderll'

(Continued)

Area Office, FLRC No. 77A-9 (Aug. 31, 1977), Report No. 137, at 3-4. 
(Proposal mandating specific methods of student discipline is violative 
of section 12(b)(5) of the Order.)
11/ Section 11(a) of the Order provides in relevant part;

Sec. 11. Negotiation of agreements, (a) An agency and a 
labor organization that has been accorded exclusive recognition, 
through appropriate representatives, shall meet at reasonable 
times and confer in good faith with respect to personnel policies 
and practices and matters affecting working conditions, so far as 
may be appropriate under applicable laws and regulations . . . and 
this Order. . . .

12/ See AFGE, Local 1738 and VA Hospital. Salisbury. North Carolina,
FLRC No. 75A-103 (July 28, 1976), Report No. 107; Texas ANG Council of 
Locals. AFGE and State of Texas National Guard. FLRC No. 74A-71 (Mar. 3, 
1976), Report No. 100; and National Treasury Employees Union, Chapter 
No. 010 and Internal Revenue Service. Chicago District. FLRC No. 74A-93 
(Feb. 24, 1976), Report No. 98.
13/ Section 11(b) of the Order provides, in pertinent part:

. . . [T]he obligation to meet and confer does not include matters 
with respect to the mission of an agency; its budget; its organiza­
tion; the number of employees; and the numbers, types and grades of 
positions or employees assigned to an organizational unit, work pro­
ject or tour of duty . . . .  [Emphasis supplied.]
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excepts from the obligation to bargain determinations of job content, 
i.e., the assignment of duties to particular positions or employees.M.' 
Section 2B and C of the instant proposal, however, would require the 
agency to set aside certain periods of time (one full day at the end 
of each semester and one-half day at the end of other marking periods) 
which would be reserved for the performance of certain duties, namely, 
recordkeeping duties. Hence, these sections would, in effect, negate 
management’s discretion to assign teachers other duties to be performed 
during those periods of time. Accordingly, we find Section 2B and C of 
the proposal to be excepted from the bargaining obligation under 
section 11(b) of the Order.

Union Proposal V
School Entrance Age. To ensure that the work load of kindergarten 
and first grade teachers is not unduly multiplied and that their 
working conditions are not allowed to deteriorate unnecessarily by 
the introduction of unusually immature children. Management agrees 
that students entering school must have had their fifth birthday by 
September 1 of the year in which they enter unless they have not had 
kindergarten experience, in which case, they must have had their 
sixth birthday by September 1 of the year in which they enter the 
first grade.

Agency Determination
The agency determined the proposal to be nonnegotiable on the ground 
that it conflicts with section 11(b) of the Order.

Question Here Before the Council
The question is whether, under the facts and circumstances of this case, 
the proposal is nonnegotiable under the Order.

Opinion
Conclusion: The proposal conflicts with management's right to determine 
the methods by which agency operations will be conducted under section 
12(b)(5) of the Order. Therefore, the agency determination that the

14/ International Association of Fire Fighters, Local F-111 and Griffiss 
Air Force Base, Rome, New York. 1 FLRC 323, 328-32 [FLRC No. 71A-30 
(Apr. 19, 1973), Report No. 36]. In its appeal, the union also adverted 
to the fact that the proposal in question had been contained in prior 
agreements with the agency. However, as the Council has repeatedly held, 
such circumstance is without controlling significance. See, e.g., 
International Association of Machinists and Aerospace Workers and U.S.
Kirk Amy Hospital. Aberdeen. Md.. 1 FLRC 65, 68 [FLRC No. 70A-11 (Mar. 9, 
1971), Report No. 5].
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proposal is nonnegotiable was proper and, pursuant to section 2411.28 
of the Council’s rules and regulations, is sustained.iA'

Reasons; Section 12(b)(5) of the Order reserves to agency management 
the right to determine the "methods'* by which Government operations are 
to be conducted. As noted with respect to Proposal IV (at 5-6, supra), 
the term "method" as used in section 12(b) of the Order means "a way, 
technique, or process of or for doing something . . . the procedures, 
processes, ways, techniques, modes, manners and systems by which opera­
tions are to be conducted— in short, how operations are to be conducted." 
The disputed Proposal V, however, would interfere with management's 
reserved authority to determine "how" it will conduct its operations 
relating to providing an educational system for dependent children of 
agency personnel. This proposal would establish the minimum age at 
which children could enter school in the agency’s overseas dependents 
school program. The entry age for school pupils is clearly a basic, 
integral component of the overall policy or plan of the educational 
system. The detennination of the age which a child must have attained 
in order to enter school is a definitive factor in decisions on other 
important aspects of the educational program, such as curriculum and 
staff resources. It follows that deciding minimum age requirements for 
school entrance is a critical component of the agency’s comprehensive 
determination of how to conduct its operations in providing and managing 
a system of schools for the dependent children of its overseas personnel. 
Consequently, this proposal mandating the minimum age requirements for 
children entering school in our opinion would so restrict as to negate 
management’s reserved authority to deteimiine the methods by which it 
will conduct its school operations. Accordingly, we find the union’s 
proposal nonnegotiable.

Union Proposal VI
Tour of Duty
Section 1. The tour of duty (meaning the length of time a teacher 
must serve overseas before entitlement to round trip transportation 
to the United States and shipment of household goods in accordance 
with JTR, Vol. II) for members of the unit who have transportation 
agreements shall be either one (1) year or two (2) years.
Section 2. The tour of duty for the following locations shall be 
one (1) school year:

Antigua
Azores
Bahamas
Bahrain

15/ In view of our decision herein, we find it unnecessary to consider 
the agency’s contention that the proposal is excepted from the obligation 
to bargain by section 11(b) of the Order.

239



Crete 
Cuba 
Iceland 
Japan (all)
Korea (all)
Newfoundland 
Midway Island 
Okinawa 
Philippines 
Taiwan 
Turkey (all)

The tour of duty for all other locations shall be two (2) years.
Agency Determination

The agency determined the proposal to be nonnegotiable under section 
12(b)(2) and (4) of the Order and excepted from the obligation to bar­
gain under section 11(b) of the Order.

Question Here Before the Council
The question is whether, under the facts and circumstances of this case, 
the proposal is nonnegotiable under section 12(b) of the Order.—

Opinion
Conclusion; The proposal does not infringe upon management's rights 
under section 12(b) of the Order. Thus, the agency head's determination 
that the union's proposal is nonnegotiable was improper and, pursuant 
to section 2411.28 of the Council's rules and regulations, is hereby 
set aside.— '
Reasons; The agency asserts that the proposal violates agency rights 
"to hire . . . employees in positions within the agency," under section 
12(b)(2), and "to maintain the efficiency" of its operations under
16/ The agency's contention under section 11(b) that the proposal is 
integrally related to and determinative of its staffing patterns and 
therefore is excepted from its obligation to bargain is clearly without 
merit. The proposal is in no manner concerned with the assignment of 
employees or positions to an organizational unit, work project or tour 
of duty within the meaning of section 11(b), and, therefore, section 11(b) 
of the Order is inapplicable. Rather, "tour of duty" as used in this 
proposal relates solely to a determination of eligibility for certain 
transportation benefits.
17/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the union proposal. We decide 
only that, as submitted by the union and based on the record before the 
Council, the proposal is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.
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section 12(b)(4) of the Order. These contentions are without merit.
The proposal at issue is concerned solely with the length of time a 
teacher, who has a transportation agreement with the agency, must serve 
the agency overseas in order to be eligible for certain transportation 
benefits which the agency is authorized to pay in accordance with appli­
cable laws and regulations. Specifically, the proposal lists locations 
which would require a tour of duty of one year's duration and establishes 
that all other duty locations in the agency's overseas school system 
would require two years of service before the employee could receive the 
benefits involved.18/ Hence, the proposal is unrelated to the agency's 
action in hiring employees within the meaning of section 12(b)(2) of the 
Order. Thus, contrary to the agency's position, the proposal would not 
constrict the agency's right under section 12(b)(2) of the Order to hire 
employees to teaching positions at its overseas schools.
Furthermore, the agency's claim that the proposal violates management's 
right to maintain the efficiency of its operations under section 12(b)(4) 
(because it would increase the number of one-year tour-of-duty locations 
and, hence, transportation costs to the agency), is not supported by any 
substantial demonstration that increased costs "are inescapable and sig­
nificant and are not offset by compensating benefits," such as improved 
morale, referred to by the u n i o n H e n c e ,  the agency has failed to 
establish that the proposal would violate section 12(b)(4) of the 
O r d e r A c c o r d i n g l y ,  we find the proposal negotiable.

Union Proposal VII
School Activity Funds
Section 1. For the purposes of this Article, Activity Fund and
School Fund money is that money which is normally raised or donated

18/ Thus, the proposal plainly is not concerned with negotiating the 
terms or scope of the transportation benefits themselves, since, as 
expressly stated in the proposal, these are established in the "JTR"
(Joint Travel Regulations). Rather, it is concerned merely with the 
length of service in a particular overseas location needed for an emploj^e 
to become eligible to receive such benefits as are established and which 
the agency is authorized to grant.
19/ In this regard, the agency acknowledges that most of the locations 
named in the union's proposal as one-year duty stations are presently so 
designated by the agency. (Antigua, the Azores, Bahrain, Crete, Cuba, 
Iceland, Newfoundland, Midway Island, Okinawa, Taiwan, and parts of the 
Bahamas, Japan, Korea, and Turkey; only the Philippines would be added 
in to to to the list.)
20/ Local Union No. 2219, International Brotherhood of Electrical 
Workers. AFL-CIO and Department of the Army, Corps of Engineers> Little 
Rock District. Little Rock, Ark., 1 FLRC 219, 223-25 [FLRC No. 71A-46 
(Nov. 20, 1972), Report No. 30].
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by teachers, students and/or community groups for either specific 
or general use by the school and does not include appropriated 
funds.
Section 2. Money raised or donated for a particular approved class 
or activity project shall be kept in a separate Activity Fxmd and 
shall be used for the purpose for which the funds were raised.
Section 3. Money raised or donated for general school use shall be 
kept in a School Fund. Allocation and day-to-day administration 
of the money in the School Fund shall be the responsibility of the 
Principal.
Section 4. The Principal shall establish a School Fimd Council to 
advise him/her in the expenditure of monies from this Fund. Teacher 
members of the Council shall be elected from the Association 
membership. It is recognized that parent and student participation 
on such a Fund Council is desirable. Such representation shall be 
a subject for deliberations between the Association Faculty Repre­
sentative Spokesperson and the Principal.
Section 5. The frequency of reports of income and expenditures 
from this Fund shall also be a subject for deliberations.

Agency Determination

The agency determinad principally that the proposal is outside the scope 
of its bargaining obligation under section 11(a) of the Order.

Question Here Before the Council
The question is whether the proposal is outside the agency's obligation 
to bargain under section 11(a) of the Order

Opinion
Conclusion; The proposal is outside the bargaining obligation established 
by section 11(a) of the Order. Thus, the agency determination that the 
proposal is nonnegotiable was proper and, pursuant to section 2411.28 of 
the Council's rules and regulations, is hereby sustained.
Reasons; Section 11(a) of the Order establishes, within specified limits 
not here in issue, an obligation to bargain concerning personnel policies 
and practices affecting the bargaining unit and matters affecting bar­
gaining unit working conditions.— ' The proposal here at issue is expressly

22/ See p. 7 supra.

21/ In view of our decision herein it is unnecessary to consider the
remaining contentions of the agency concerning the negotiability of the
proposal.
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concerned with the control and management of nonappropriated funds for 
general or specific use by the schools Involved. According to the terms 
of the proposal Itself and the record before us, such funds are generated 
locally by the efforts of those with an Interest In the particular school, 
e.g., students, parents and teachers. In order to support extracurricular 
activities, such as athletics, and other school projects. The primary 
beneficiaries of such funds are the students In the schools. Thus, the 
proposal Is not concerned with personnel policies or practices or matters 
affecting working conditions of members of the bargaining unit within the 
meaning of section 11(a) of the Order, but, rather, with funds that are 
used primarily to benefit persons other than employees in the bargaining 
unit. Consequently, the control and management of such funds are not 
matters about which the agency is obligated to bargain within the meaning 
of section 11(a) of the Order

Union Proposal VIII
Teaching Load
Section 1. Management and the Association, agreeing that large 
class size and/or the use of a pupll-teacher ratio to determine 
class size may be harmful to effective teaching and learning 
activities, agree to the following guidelines:

A. Except as provided in ”B" below, maximum class size shall 
not exceed the following;

(1) 20 for kindergarten through grade 2
(2) 25 for grades 3 through 8
(3) 20 for combination or split/grade classes
(4) 8 for retarded and emotionally disturbed, sight 

conservation, or hearing classes
(5) 12 for remedial classes
(6) 20 for industrial arts, home economics classes, and 

science
(7) 30 for typewriting classes
(8) 40 for music
(9) 40 for physical education
(10) 25 for secondary classes not otherwise defined

B. An acceptable reason for altering the class size may be 
any of the following;

(1) lack of sufficient funds for equipment or supplies.
(2) there is no classroom space and/or personnel avail­

able to permit scheduling- of any additional class or 
classes in order to reduce class size.

23/ See National Treasury Employees Union and U.S. Customs Service, 
Region VII. Los Angeles, Calif., FLRC'No. 76A-111 (July 13, 1977), 
Report No. 131, and cases cited therein.
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(3) conformity to the class size guideline would resxilt 
in organization of half or part-time classes.

(4) a class larger than the above is necessary and desir­
able in order to provide for specialized or experi­
mental instruction.

(5) a class larger than the maximum is necessary for 
placement of pupils in a subject for which there is 
only one class offered.

Section 2. Class size must be controlled to assure that each child 
has a minimum of 28 sq. ft. of space in the classroom.

Agency Determination
The agency determined that the proposal concerns matters integrally 
related to the agency's staffing patterns under section 11(b) of the 
Order and is nonnegotiable.

Questions Here Before the Council

The questions are whether Section 1 of the proposal is outside the obli­
gation to bargain under section 11(b) of the Order, and whether Section 2 
is outside the. obligation to bargain under section 11(a) of the Order.

Opinion
Conclusion; Section 1 of the union's proposal involves matters integrally 
related to the agency's staffing patterns and is excepted from the agency's 
obligation to bargain by section 11(b) of the Order. Section 2 of the 
proposal concerns a matter outside the scope of bargaining established in 
section 11(a) of the Order. Thus, the agency determination that the pro­
posal is nonnegotiable was proper and, pursuant to section 2411.28 of the 
Council's rules and regulations, is sustained.

Reasons; Section 11(b) of the Order excepts from the agency's obligation 
to bargain, among other things, matters concerning the agency's staffing 
patterns, i.e., the numbers, types, and grades of positions or employees 
assigned to an organizational unit, work project or tour of duty.
Section 1 of the instant proposal clearly is concerned with the agency's 
staffing patterns in its overseas schools, since establishing specific 
maximum ratios of pupils to teachers would be determinative of the num­
bers of classroom teachers which the agency woilld be required to assign 
to positions within the agency. Accordingly, we find that the union

24/ In view of our decision herein, it is unnecessary to consider the 
remaining contention of the agency that Section 2 of the proposal is 
excepted from the agency's obligation to bargain by section 11(b) of the 
Order.
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proposal is excepted from the agency's obligation to bargain by section 
11(b) of the Order.25/

As to Section 2 of the proposal, it falls outside the scope of bargaining 
set out in section 11(a) of the Order. As noted with respect to Proposal
IV (at 7 , supra), the bargaining obligation under section 11(a) of the 
Order extends to personnel policies and practices and matters affecting 
working conditions of the bargaining unit. Section 2 of the proposal, by 
its express terms, is concerned with the amount of space provided for 
and to be used by the students in the agency's overseas schools. There­
fore, this section of the proposal does not involve personnel policies or 
practices affecting the bargaining unit or matters affecting bargaining 
unit working conditions within the meaning of section 11(a). Accordingly, 
Section 2 of the union's proposal is outside the required scope of bar­
gaining under section 11(a) of the Order.26/

Union Proposal IX

Article 50, Section 3 [Seniority for Reassignments]

When an involuntary reassignment must be made and more than one 
teacher within the same school is qualified for such assignment, 
then the teacher with the least amount of service in the DODDS 
system shall be involuntarily reassigned. Management may make 
exceptions to this rule under compelling circumstances.

Agency Determination
The agency determined the proposal is nonnegotiable under section 12(b)(2) 
of the Order.

Question Here Before the Council
The question is whether the proposal conflicts with management's reserved 
rights imder section 12(b)(2) of the Order

25/ National Council of B.I.A. Educators, National Education Association 
and Department of the Interior, Bureau of Indian Affairs, Nava:io Area 
Office. FLRC No. 77A-9 (Aug. 31, 1977), Report No. 137, at 1-2 and cases 
cited therein.

26/ See National Treasury Employees Union Chapter No. 010 and Internal 
Revenue Service, Chicago District. FLRC No. 74A-93 (Feb. 24, 1976),
Report No. 98.
27/ In view of our decision herein, it is unnecessary to consider the
remaining contention of the agency concerning the negotiability of the
proposal.
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Conclusion: The union's proposal conflicts with management's reserved 
right to assign employees in positions within the agency under section 
12(b)(2) of the Order. Thus, the agency determination that the proposal 
is nonnegotiable was proper and, pursuant to section 2411.28 of the 
Council's rules and regulations, is sustained.
Reasons: Section 12(b)(2) of the Order reserves to management officials 
the right, in'accordance with applicable laws and regulations, to hire, 
promote, transfer, assign and retain employees in agency positions.
We have consistently indicated that section 12(b)(2) manifests an intent 
to bar from agreements provisions which infringe upon management offi­
cials' authority to decide and act concerning the personnel actions 
specified therein.— ' In our opinion, the vinion's proposal here signif­
icantly infringes upon management's authority, within the meaning of 
section 12(b)(2), to assign an employee to a position within the agency.-i' 
That is, the requirement that the agency assign the least senior of those 
teachers qualified for the position clearly interferes with management's 
authority to decide which particular individual will be reassigned once 
a decision has been made to fill a position by reassigning an employee.
The proposal thus would deprive the management official involved of the 
discretion inherent in the reserved authority to make such a decisionlO/ 
under section 12(b)(2).

Opinion

28/ See, e.g., Association of Academy Instructors, Inc. and Department 
of Transportation, Federal Aviation Administration, FAA Academy, Aero­
nautical Center, Oklahoma City, Oklahoma, FLRC No. 75A-85 (Apr. 12,
1976), Report No. 103, at 3-A of Council decision.
29/ This proposal is distinguished from those involving the use of 
seniority in the assignment to different shifts of Individual employees 
already assigned to a position. See National Treasury Employees Union 
and Department of the Treasury, U.S. Customs Service, Region VII, FLRC 
No. 76A-28 (Apr. 7, 1977), Report No. 123 at 4-6 of Council decision and 
Laborers* International Union of North America, Local 1056 and Veterans 
Administration Hospital, Providence, Rhode Island, FLRC No. 75A-113 
(Apr. 21, 1977), Report No. 124.

30/ Cf. National Maritime Union of America, AFL-CIO and National Oceanic 
and Atmospheric Administration, FLRC No. 76A-79 (June 21, 1977),
Report No. 128 (hiring decision); American Federation of Government 
Employees, AFL-CIO, Local 1960 and Naval Air Rework Facility, Pensacola, 
Florida, 1 FLRC 571 [FLRC No. 73A-24 (Oct. 18, 1973), Report No. 45] 
(promotion decision); and Lodge 2424, lAM-AW and Kirk Army Hospital and 
Aberdeen Research and Development Center, Aberdeen, Maryland, 1 FLRC 525, 
538 [FLRC No. 72A-18 (Sept. 17, 1973), Report No. 44] (promotion decision)■
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In summary, the proposal by requiring management to select the least 
senior qualified teacher. Imposes a constraint which would in effect 
negate management’s authority to assign employees in positions within 
the agency under section 12(b)(2) of the Order. Accordingly, the pro­
posal is nonnegotiable.

Union Proposal X
Substitute Conversion

When it is determined that the services of a substitute teacher 
will be required full time for a period in excess of twenty days, 
action shall be taken to appoint and compensate him/her as an NTE.

Agency Determination

The agency determined principally that the proposal is nonnegotiable on 
the ground that it is outside the scope of bargaining required by section 
11(a) of the Order.

Question Here Before the Council
The question is whether the proposal is outside the agency’s obligation 
to bargain imder section 11(a) of the Order

Opinion
Conclusion; The proposal is outside the bargaining obligation established 
by section 11(a) of the Order. Thus, the agency determination that the 
proposal is nonnegotiable was proper and, pursuant to section 2411.28 of 
the Council's rules and regulations, is sustained.

Reasons; As noted before in connection with Proposal IV (at 7, supra), 
the section 11(a) bargaining obligation extends to personnel policies and 
practices and matters affecting working conditions of members of the bar­
gaining unit. The proposal at issue, however, does not relate to members 
of the unit and hence does not fall within the scope of the agency’s 
obligation to bargain within the meaning of section 11(a) of the Order.

In this regard, the agency states without contradiction that substitute 
teachers in the agency's overseas schools, who are the subject of the 
proposal, are not members of this bargaining unit. It follows that the 
plain meaning of the proposal is to confer a benefit upon people who are 
not included in the bargaining unit. Thus, since the proposal does not 
involve personnel policies or practices or matters affecting the working

31/ In view of our decision herein, it is unnecessary to consider the
remaining contention of the agency concerning the negotiability of the
proposal.
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conditions of members of the bargaining unit within the meaning of 
section 11(a) of the Order, it is outside the agency's obligation to
bargain.^/

33/Union Proposals XI - Xir

Proposal XI:
Staffing Procedures
Management retains the right to fill individual vacancies 
which occur during the school year. However, the filling of 
vacancies for each new school year shall be in accordance with 
the following priorities:

A. Locally hired school teachers who have satisfactorily 
completed one year (at least 150 working days) of teaching 
in the DODDS on a temporary limited appointment (NTE) 
shall be converted to an indefinite appointment.
B. Second preference will be given to teachers in the 
DODDS who have applied for vacancies under provisions of 
the negotiated inter-regional transfer program and teachers 
who have applied for vacancies under provisions of an 
intra-regional transfer program.
C. Third preference will be given to fully qualified 
locally available teachers who can reasonably be expected 
to be at the location of the school for the full school 
year. Preference will be given to fully qualified depend­
ents of military and civilian personnel who are stationed 
in the area. If a locally available non-dependent candi­
date has clearly superior qualifications, an exception to 
this requirement may be authorized by the Regional Director.
D. Any remaining vacancies will be filled through recruit­
ment in the United States.

32/ See AFGE, Local 1738 and VA Hospital, Salisbury, North Carolina, 
FLRC No. 75A-103 (July 28, 1976), Report No. 107; Texas ANG Council of 
Locals, AFGE and State of Texas National Guard, FLRC No. 74A-7 (Mar. 3, 
1976), Report No. 100; and National Treasury Employees Union, Chapter 
No. 010 and Intemal Revenue Service, Chicago District, FLRC No. 74A-93 
(Feb. 24, 1976), Report No. 98.
33/ The proposals are considered together for convenience of decision 
since essentially the same issues and contentions are involved.
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Policy for Employment of New Teachers

Teachers employed by management must have not less than two 
years of successful full-time professional employment as a 
teacher, counselor, or librarian in an educational institution 
during the past five years. In unusual or unforeseeable cir­
cumstances, management may grant waivers to applicants who do 
not meet this requirement.

Agency Determination
The agency determined the proposals to be nonnegotiable, relying prin­
cipally on section 12(b)(2) of the Order.

Proposal XII:

Question Here Before the Council
stion is whei

Order
The question is whether the proposals violate section 12(b)(2) of the

Opinion
Conclusion; Both proposals conflict with management's reserved right to 
hire employees in positions within the agency under section 12(b)(2) of 
the Order. Thus, the agency determination that the proposals are non­
negotiable was proper and, pursuant to section 2411.28 of the Council’s 
rules and regulations, is sustained.

Reasons; Section 12(b)(2) of the Order reserves to management officials 
the right, in accordance with applicable laws and regulations, to hire 
employees in agency positions.^/

34/ In view of our decision herein, it is unnecessary to consider the 
remaining contention of the agency concerning the negotiability of 
Proposal XI.
35/ Section 12(b)(2) provides:

Sec. 12. Basic provisions of agreements. Each agreement 
between an agency and a labor organization is subject to the 
following requirements—

(b) management officials of the agency retain the right, in 
accordance with applicable laws and regulations—

(2) to hire, promote, transfer, assign, and retain employees 
in positions within the agency, and to suspend, demote, discharge, 
or take other disciplinary action against employees. . . .
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The proposals at issue here, by their specific terms, would require the 
agency, when filling vacant positions for a new school year, to give 
"preference" over other individuals to those who meet the criteria estab­
lished by the proposals. Hence, these proposals are in critical substance 
analogous to the two proposals which the Council held violative of section 
12(b)(2) in the Maritime Union decision.ii' There, the Council saidrlZ/

[T]he proposals would establish a positive requirement that the 
categories of job seekers described therein be hired . . • ahead 
of any other job seekers. Thus, the language of the proposals, 
through the use of the phrase "hiring preference" . . . clearly 
would interfere, under the circumstances to which it applies, with 
management's authority to decide upon the selection of an individual 
once a decision had been made to fill a position through the hiring 
process. The proposals would deprive the selecting official of the 
required discretion inherent in making such a decision.
The union's proposals, which would require management to give pref­
erence to individuals who fall within the particular categories 
described therein, impose constraints upon and clearly interfere 
with management's authority to hire employees in positions within 
the agency under section 12(b)(2) of the Order. [Footnotes omitted.]

This analysis is directly applicable to Proposal XI at issue here. By 
requiring the agency to fill vacant positions in its overseas schools at 
the beginning of each school year in rank order preference from the cate­
gories described in Proposal XI, the proposal negates management's 
authority under section 12(b)(2) of the Order. Likewise, Proposal XII 
would require that all teachers hired by management have two years of 
successful full-time professional employment, except in unusual circum­
stances, and would thereby similarly so circiomscribe as to negate manage­
ment's reserved authority under section 12(b)(2) of the Order to hire 
employees to positions within the agency. Accordingly, we find the pro­
posals nonnegotiable.

Union Proposal XIII 
Assignment Outside NCA Standards
Teachers shall not be assigned outside the scope of the North 
Central Association qualification standards unless very unusual 
circumstances exist justifying such assignment. In the latter 
case, such assignment shall be for no longer than required for 
such unusual circumstances.

36/ National Maritime Union of America, AFL-CIO and National Oceanic and 
Atmospheric Administration, FLRC No. 76A-79 (June 21, 1977), Report No. 128.
37/ Id. at 3.

250



The agency determined that the proposal Is nonnegotlable because It 
restricts the agency's decisions with regard to job content and there­
fore Is excepted from the obligation to bargain by section 11(b) of the 
Order. It further determined that the proposal Interferes with manage­
ment's reserved right under section 12(b)(2) of the Order to "assign" 
employees to positions within the agency.

Question Here Before the Council
The question Is whether the proposal is excepted from the agency's obli­
gation to bargain by section 11(b) of the Order

Opinion
Conclusion: The proposal concerns matters with respect to the agency's 
determination of job content and therefore is excepted from the obliga­
tion to bargain by section 11(b) of the Order. Thus, the agency deter­
mination that the proposal is nonnegotlable was proper and, pursuant to 
section 2411.28 of the Council's rules and regulations, is sustained.

Reasons: As previously discussed in connection with Proposal IV (at 7-8, 
supra), agency determinations regarding the assignment of duties to 
positions or employees, i.e., job content, are excepted under section 
11(b) of the Order from the obligation to bargain. Further, the Council 
consistently has held that this exception from the obligation to bargain 
over job content under section 11(b) of the Order applies, not only to 
proposals which would require or totally proscribe the assignment of 
duties to particular types of employees, but also to proposals, such as 
the one presently under consideration, which would prevent the agency 
from assigning such duties unless certain conditions prescribed in the 
agreement exist.

Turning to the present proposal, it would impose a limitation on the 
agency's discretion to assign duties to positions or employees. Namely, 
it would condition the assignment of duties to teachers on the scope of

Agency Determination

38/ In view of our decision that the proposal essentially concerns 
matters with respect to determining job content, section 12(b) is inap-- 
pllcable and it is unnecessary further to consider the remaining con­
tention of the agency that the proposal conflicts with section 12(b)(2).

See NAGE. Local R12-58 and McClellan Air Force Base, FLRC No. 75A-90 
(Oct. 22, 1976), Report No. 114, at 6, and cases cited therein.
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certain specified qualification standards, except in "unusual circumstances." 
Such a restriction of the agency’s authority to assign duties is excepted 
from the agency’s obligation to bargain under section 11(b) of the Order.^/

Accordingly, the agency determination of nonnegotiability is sustained.

By the Council.

Execuc^e Director

Issued: February 28, 1978

40/ Cf. Local Lodge 2333, International Association of Machinists and 
Aerospace Workers and Wright-Patterson Air Force Base, Ohio, 2 FLRC 280, 
283-84 [FLRC No. 74A-2 (Dec. 5, 1974), Report No. 60]. (Union proposals 
conditioning the assignment of duties to employees on the "scope of the 
classification assigned" to such employees as defined in "appropriate 
classification standards" is excepted from the obligation to bargain 
under section 11(b).)
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International Association of Machinists and Aerospace Workers, Local 
Lodge 1859 and Marine Corps Air Station and Naval Air Rework Facility, "* 
Cherry Point, North Carolina. The dispute involved the negotiability of 
union proposals concerning (1) the assignment of duties to particular cate­
gories of employees; (2) the filling of supervisory positions; and (3) 
procedures for selecting individuals to fill, either temporarily or permanently, 
vacant positions at the activity (portions of which concerned the definition 
of and procedures to expand the area of consideration for unit position 
vacancies, and the time limit for effectuating promotion actions).
Council action (February 28, 1978). As to (1), the Council held that the 
union's proposal was excepted from the agency's obligation to bargain by 
section 11(b) of the Order. As to (2), the Council held that the union's 
proposal was outside the bargaining obligation established by section 11(a) 
of the Order. Finally, as to (3), which was a multipart proposal, the 
Council concluded that the portions of the proposal concerning the definition 
of and procedures to expand the area of consideration for unit position 
vacancies, and the time limit for effectuating promotion actions were witliin 
the bargaining obligation established by section 11(a) of the Order; but thai 
the remaining portions of the proposal either violated section 12(b)(2) of 
the Order or were outside the obligation to bargain established by section 
11(a) of the Order. Accordingly, for the reasons fully detailed in its 
decision and pursuant to section 2411.28 of its rules and regulations, the 
Council sustained the agency's detenainations as to the nonnegotiability of 
the union's proposals numbered (1) and (2) above, as well as the determin­
ations with regard to those portions of proposal (3) which the Council found 
to be violative of section 12(b)(2) of the Order or outside the obligation 
to bargain established by section 11(a) of the Order; and set aside the 
agency's determinations as to those portions of proposal (3) which the 
Council found to be negotiable.

FLRC No. 77A-28
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

International Association of 
Machinists and Aerospace 
Workers, Local Lodge 1859

(Union)
and FLRC No. 77A-28

Marine Corps Air Station and 
Naval Air Rework Facility, 
Cherry Point, North Carolina

(Activity)

DECISION ON NEGOTIABILITY ISSUES 
Union Proposal I

Article XIII
Section 5. No journeyman or fourth year apprentice employee in the 
Unit shall be required to perform janitorial type duties, such as 
cleaning heads and urinals. However, journeymen and fourth year 
apprentices are responsible for the cleanliness of their immediate 
work area and any area the individual employee is responsible for 
being unclean. This responsibility includes the routine daily 
cleaning of machinery, tools, equipment and floors. However, such 
cleaning will not include tasks requiring the use of solvents, 
paints or other chemical cleaning agents.

Agency Determination
The agency determined that the proposal is excepted from the obligation 
to negotiate by section 11(b) of the Order.

Question Here Before the Council
The question is whether the proposal is excepted from the obligation to 
negotiate by section. 11(b) of the Order.

Opinion
Conclusion: The proposal concerns the job content of unit employeey awi 

therefore is excepted from the obligation to negotiate by section 11(1>) 
of the Order. Accordingly, the agency determination of nonnegotiabilil^y 

was proper and, pursuant to section 2411.28 of the Council's rules, is 
sustained.
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-Reasons; The proposal here in dispute would prohibit the assignment of 
certain cleaning duties to journeymen and fourth year apprentices and 
in this regard bears no material difference from the union’s proposal, 
prohibiting assignment to unit positions of certain allegedly unrelated 
duties, which was before the Council and held to be excluded from the 
obligation to negotiate by section 11(b) in the Charleston Naval Shipyard 
decision._/ Therefore, based on the applicable discussion and analysis 
in the Charleston Naval Shipyard decision, the proposal here in dispute 
must also be held to be excepted from the obligation to bargain by 
section 11(b).2/

Union Proposal II
Article XX

Section 1. The Employer agrees that all promotions to Leader and 
Foreman (Leadingman) shall be made in accordance with the principles 
and specific provisions of Article XIX, with the following additional 
considerations.

Section 2. In complying with the provisions of Article XIX, Section 9, 
it is agreed that temporary promotions to Leader or Foreman (Leading­
man) will be rotated on a fair and equitable basis among employees 
within the affected shop who are on the appropriate Leader or Foreman 
(Leadingman) register, if such a register exists. In the event 
neither an appropriate Leader or Foreman (Leadingman) promotion 
register exists, the selection will be made from among the journey­
men in the shop on a strict rotation basis, based on Service Compu­
tation Date.

Agency Determination

The agency determined that the proposal is outside the scope of the 
agency’s obligation to bargain under section 11(a) of the Order.

Question Here Before the Council
The question is whether the proposal is outside the agency's obligation to 
bargain under section 11(a) of the Order.

Federal Employees Metal Trades Council of Charleston, AFL-CIO and 
Charleston Naval Shipyard, Charleston, South Carolina, 1 FLRC 444 [FLRC 
No. 72A-33 (June 29, 1973), Report No. 41], Accord, International 
Association of Fire Fighters, Local F-111 and Griffiss Air Force Base, 
Rome, N.Y., 1 FLRC 322 [FLRC No. 71A-30 (Apr. 19, 1973), Report No. 36].

The union's reliance on the fact that the proposal has been contained 
in prior agreements with the agency is without controlling significance, 
as the Council has repeatedly held, e.g., National Maritime Union of 
America AFL-CIO and National Oceanic and Atmospheric Administration, FLRC 
No. 76A-79 (June 21, 1977), Report No. 128.
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Conclusion: The proposal concerns the filling of supervisory, nonbar- 
gaining '^±t positions and, thus, is outside the bargaining obligation 
established by section 11(a) of the Order. Thus, the agency deter­
mination that the proposal is nonnegotiable was proper and, pursuant to 
section 2411.28 of the Council's rules, is hereby sustained.
Reasons: This proposal prescribes principles and procedures for all 
promotions to "leader" and "foreman" positions.!/ In this regard it bears 
no material difference from the union’s proposal concerning the filling of 
"threshold" supervisory positions outside the bargaining unit which was 
before the Council and held to be outside the bargaining obligation 
established by section 11(a) of the Order in the State of Texas National 
Guard decision.A./ Therefore, based on the applicable discussion and 
analysis in State of Texas National Guard, the present proposal must also 
be held to be outside the bargaining obligation established by section 11(a) 
of the Order.A/

Union Proposal III
Article XIX (set forth in an appendix, hereto) is a multipart proposal 
which would establish procedures for selecting individuals to fill, either 
temporarily or permanently, vacant positions at the activity-

Agency Determination
The agency determined that Insofar as the proposal concerns certain actions 
to fill vacant positions on a temporary basis, e.g., temporary promotions 
for 120 days or less, details to higher graded positions or details to 
positions with known promotion potential for 60 days or less, it is non­
negotiable because it violates section 12(b)(2) of the Order. Additionally, 
the agency determined that various portions of the proposal are nonnego­
tiable because they are outside the obligation to bargain under section 11(a) 
of the Order or violate section 12(b) of the Order.

Opinion

3/ The agency claimed and the union tacitly conceded chat the "leader" 
positions involved in this case are supervisory. Hence, we find it 
unnecessary to pass on whether the leader positions in this case actually 
encompass supervisory duties; and, of course, make no ruling as to whether 
"leader" positions, in other circumstances, are necessarily supervisory 
under section 2(c) of the Order.
V  Texas ANG Council of Locals, AFGE and State of Texas National Guard, 
FLRC No. 74A-71 (Mar. 3, 1976), Report No! 100.
_5/ As previously indicated, the inclusion of the disputed provision in 
prior agreements with the agency is without controlling significance- 
See note 2 supra.
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I* The question Is whether the proposal is excluded from bargaining 
under section 12(b)(2) of the Order insofar as it concerns the 
temporary filling of vacant positions.

II. The question is whether various portions of the proposal (detailed
hereinafter) are outside the obligation to bargain under section 11(a) 
or whether other portions of the proposal are excluded from bargain­
ing under section 12(b) of the Order.

Opinion

A. Conclusion as to Question I: The proposal violates section 12(b)(2) 
of the Order insofar as it would in effect require competitive procedures 
to be used to fill vacant positions on a temporary basis in circumstances 
where competitive promotion procedures are not required under applicable 
laws and regulations.^/ Thus, the agency determination that the proposal 
is nonnegotiable to that extent was proper and, pursuant to section 2411.28 
of the Council's rules, is hereby sustained.

Reasons: Section 12(b)(2) of the Order, as here controlling, provides:

Questions Here Before the Council

Sec. 12. 
an agency and a 
requirements—

Basic provisions of agreements. Each agreement between 
and a labor organization is subject to the following 
its—

(b) management officials of the agency retain the right, in accord­
ance with applicable laws and regulations—

(2) to hire, promote, transfer, assign, and retain employees in 
positions within the agency. . . .

Section 12(b) of the Order enumerates rights reserved to management under 
any collective-bargaining agreement. Specifically, in the VA Research 
Hospital case the Council stated:Z/

FPM Chapter 335, subchapter 4-3(e) provides that an agency may make 
a temporary promotion for 120 days or less as an exception to competitive 
promotion procedures. FPM Chapter 300, subchapter 8-4(e) provides that 
details to higher graded positions or to positions with known promotion 
potential for more than 60 days must be made under competitive promotion 
procedures.
TJ Veterans Administration Independent Service Employees Union and Veterans 
Administration Research Hospital, Chicago, Illinois, 1 FLRC 227 [FLRC 
No. 71A-31 (Nov. 22, 1972), Report No. 31].
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Section 12(b)(2) dictates that in every labor agreement management 
officials retain their existing authority to take certain personnel 
actions, i.e., to hire, promote, etc. The emphasis is on the reser­
vation of management authority to decide and act on these matters, 
and the clear import is that no right accorded to unions under the 
Order may be permitted to interfere with that authority.

Subsequently, the Council further noted in its Long Beach Naval Shipyard 
decision^./ that:

"Temporary assignments” or "details" are, in the context of sec­
tion 12(b)(2) of the Order, the same personnel action, i.e., 
assignments. Nothing in the Order indicates that the reservation 
of authority by section 12(b)(2), except as may be provided by 
applicable laws or regulations, is in any way depenaent upon the 
intended duration of the particular personnel action involved.

Thus, the section 12(b)(2) right to assign Includes the right to temporar­
ily assign or to detail employees. The proposal here in dispute, however, 
in effect would deny management the authority to temporarily assign or to 
detail employees to positions unless those employees had been found quali­
fied to occupy the positions on a permanent basis. The effect of this 
denial of authority, in the event that ̂  employee is found to be 
qualified to occupy a particular position on a permanent basis, would be 
to prevent management from temporarily assigning or detailing any employee 
to that position.
Similarly, the section 12(b)(2) right to promote includes the right to 
temporarily promote without resort to competitive procedures.-2.' The 
disputed proposal, however, in effect would deny management the authority 
to temporarily promote employees to positions unless those employees had 
been determined, competitively, to be among the top three or fewer 
qualified candidates. The effect of this denial of authority would be t o  
prevent management from temporarily promoting qualified employees without 
resort to competition.iiO/

Local 174 International Federation of Professional and Technical 
Engineers, AFL-CIO, CLC and Long Beach Naval Shipyard, Long Beach, 
California, 2 FLRC 157, 161 n. 5 [FLRC No. 7^-16 (July 31, 1974), Report 
No. 55].

American Federation of Government Employees (National Border Patrol 
Council and National INS Council) and Immigration and Naturalization 
Service, U.S. Department of Justice, FLRC No. 76A-68 (Aug. 31, 1977), 
Report No. 136 at 9 of Council decision.

10/ As previously noted, management officials under applicable laws and 
regulations may make certain temporary promotions without regard to the 
use of competitive procedures. See note 6 supra. Of course, however, no 
employee may be temporarily promoted who falls to meet the minimxuu 
qualification standards prescribed for the position. See FPM Chapter 335, 
Subchapter 2, Requirement 2.
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These limitations Imposed by the proposal on management * s right to 
temporarily assign or, without use of competitive procedures*to tempor­
arily promote bargaining unit employees would so constrict management * s 
discretion in the exercise of its right to assign or promote personnel 
under section 12(b)(2) as to effectively deny that right. Accordingly, 
insofar as the proposal would in effect negate management's right to 
temporarily assign employees or to temporarily promote employees noncom- 
petltively, it is nonnegotlable.li.'

Conclusion as to Question II; Turning now to the question of whether 
various portions of the proposal are outside the obligation to bargain 
under section 11(a) of the Order or whether other portions of the proposal 
are excluded from bargaining under section 12(b) of the Order we conclude 
that the second and third sentences of section Ic are outside the obliga­
tion to bargain under section 11(a); the first sentence of section Ic, 
sections Id, 6e, 5a, 8 and 10 violate section 12(b)(2) of the Order.
Thus, the agency determination that these portions of the proposal are 
nonnegotiable is, pursuant to section 2411.28 of the Council's rules, 
sustained. Sections 2 and 6g are within the obligation to negotiate under 
section 11(a) of the Order. Accordingly, the agency determination that 
these sections are nonnegotiable was improper and, pursuant to section 
2411.28 of the rules, is set a s i d e .ii./

1. Section Ic of Article XIX

Section Ic. Filling vacancies is not confined to promotions. When 
announcements for establishing registers are published, they will 
clearly Indicate that the register will be the only source for 
filling vacancies on Station. "Station" means NARF, MCAS and the 
Naval Hospital.

Conclusion; The agency determination that the portion of this section 
providing that procedures for filling vacancies are "not confined to 
promotions" violates section 12(b) of the Order was proper and, must be 
sustained. The agency determination that the portion of this section 
extending the procedures for filling bargaining unit vacancies to nonbar­
gaining unit positions is outside the obligation to bargain under section 
11(a) of the Order was also proper and must be sustained.

11/ American Federation of Government Employees (National Border Patrol 
Council and National INS Council) and Immigration and Naturalization 
Service, U.S. Department of Justice, FLRC No. 76A-68 (Aug. 31, 1977), 
Report No. 136 at Proposal IX; Local 174 International Association of 
Professional and Technical Engineers, AFL-CIO and Long Beach Naval 
Shipyard, Long Beach, California. 2 FLRC 157 [FLRC No. 73A-16 (July 31, 
1974), Report No. 55].
12/ The Council's ruling with regard to each section of Article XIX 
determined by the agency to be nonnegotiable will be discussed separately.
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Reasons: Article XIX in its entirety establishes, as previously indicated, 
procedures for filling vacant positions at the activity. The first sen­
tence of section Ic, in effect, would require that the management actions 
taken to fill vacant positions which would be subject to the procedures of 
Article XIX would not be limited to permanent promotions.
Thus, the language would, in effect (as similarly discussed in connection 
with Question I),limit management's authority to temporarily assign or to 
detail employees to positions unless those employees had been found quali­
fied to occupy the positions on a permanent basis and, in addition, to 
prevent management from temporarily promoting qualified employees without 
resort to competitive procedures. As further indicated in our conclusion 
as to Question I, such a limitation on management's right to temporarily 
assign employees or to temporarily promote employees noncompetitively would 
so constrict management's discretion in the exercise of its right to assign 
or promote personnel under section 12(b)(2) as to effectively deny that 
right. Accordingly, insofar as the first sentence would in effect negate 
management's right to temporarily assign employees or to temporarily promote 
employees noncompetitively, it is nonnegotiable.JL^/
The second and third sentences of the section would extend procedures for 
filling bargaining unit vacancies to nonbargaining unit vacancies.Thus, 
by their express terms the second and third sentences do not relate to the 
personnel policies and practices and matters affecting bargaining unit 
working conditions which are encompassed within the bargaining obligation 
under section 11(a).15/ Accordingly, since the second and third sentences 
of section Ic fall outside the scope of required bargaining under sec­
tion 11(a) of the Order, we hold that they concern a matter upon which the 
agency is not obligated to negotiate.Ji^/

H 7  liî  cases cited note 11 supra.
14/ In this regard, consistent with the agency's uncontested allegation 
that the "Naval Hospital" referred to in the disputed section is not 
included in the bargaining units involved, the Office of Labor Management 
Relations, U.S. Civil Service Commission, Union Recognition in the Federal 
Government, 255-56 (1976) indicates that International Association of 
Machinists and Aerospace Workers, Local Lodge 1859 represents a unit of 
employees at the Marine Corps Air Station, Cherry Point, North Carolina, 
and a second unit of employees at the Naval Air Rework Facility, Cherry Point, 
North Carolina.
15/ Section 11(a) of the Order provides, in relevant part, as follows:

An agency and a labor organization that has been accorded exclusive 
recognition, through appropriate representatives, shall meet at 
reasonable times and confer in good faith with respect to personnel 
policies and practices and matters affecting working conditions, so 
far as may be appropriate under . . , this Order.

16/ See Texas ANG Council of Locals, AFGE and State of Texas National 
Guard, FLRC No. 74A-71 (Mar. 3, 1976), Report No. 100.
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Section 2. The Employer agrees to use the maximum possible extent 
the skills of employees in the bargaining unit. The area of consid­
eration for internal placement announcements shall be the Naval Air 
Rework Facility, Marine Corps Air Station and U.S. Naval Hospital, 
Cherry Point, N.C., unless this area will not supply sufficient 
candidates for the vacancy. The Employer will discuss with the 
Union the need for extending the area of consideration before it is 
in fact extended. Consideration may also be made of voluntary 
application of employees outside the area of consideration. Every 
reasonable effort will be made by the Employer to obtain identical 
information on nonunit candidates as is obtained for unit candidates. 
Nonunit candidates shall be evaluated as nearly as possible by the 
same criteria used to evaluate unit candidates.

Conclusion: Contrary to the agency’s contention that this section concern­
ing the definition of and procedures to expand the area of consideration 
for unit vacancies is outside the scope of bargaining under section 11(a) 
of the Order, this section concerns personnel policies and practices and 
matters affecting working conditions of bargaining unit employees and, 
therefore, is within the bargaining obligation established by section 11(a) 
of the Order.
Reasons: Section 11(a) of the OrderlZ/ establishes, within specified 
limits not here in dispute, an obligation to bargain concerning personnel 
policies and practices and matters affecting working conditions of bar­
gaining unit employees. Clearly, the area of consideration, i.e., the 
area in which an intensive search for eligible candidates for unit posi­
tions is to be made, as well as procedures to extend that area and to 
determine the framework within which unit employees would have to compete 
with outside applicants for unit positions fall squarely within the ambit 
of agency personnel policies and practices and matters affecting working 
conditions of bargaining unit employees. That is, as the Council noted 
in its Kirk Army Hospital decision,Ji^/ "a particular proposal directly 
affecting legitimate and important interests of a bargaining unit is not 
rendered nonnegotiable merely because it, also, would have some effect on 
rights of non-unit employees of the agency." Accordingly, we find that

2. Section 2 of Article XIX

17/ See note 15 supra.
18/ Lodge 2424, lAM-AW and Kirk Army Hospital and Aberdeen Research and 
Development Center, Aberdeen, Md., 1 FLRC 525 [FLRC No. 72A—18 (Sept. 17, 
1973), Report No. 44]. Accord. American Federation of Government Eaiployees 
(National Border Patrol Council and National INS Coancil) and Immigration 
and Naturalization Service. U.S. Department of Justice, FLRC No. 76A-68 
(Aug. 31, 1977), Report No. 136 at proposal XI, Question 1.
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the agency head's determination that this section is outside the scope of 
bargaining under section 11(a) and therefore nonnegotiable was improper 
and must be set aside.JL2/
3. Sections Id and 6e of Article XIX

Section Id [second sentence!♦ The Employer agrees, in turn, that if 
it does choose to fill a vacancy from a Civil Service Commission 
register, even though an inside Station register exists with qualified 
candidates available on it, then the person chosen from the CSC 
register will be clearly better qualified than any of those in reach 
on the existing inside Station register.
Section 6e flast sentence]. In any event that a selection is made 
from a source other than the internal placement register for that 
position, the ultimate selection shall result in a clearly better 
qualified candidate than any candidate available from the top three 
(or fewer) on the in-house register for that class of positions.

Conclusion; The agency determination that these sections in effect 
establish preference for bargaining unit personnel over nonbargaining 
unit personnel for unit positions and thereby violate section 12(b)(2) 
of the Order was proper and must be sustained.
Reasons; These sections would in effect establish "preference" for bar­
gaining unit vacancies in a marner similar to proposals requiring manage­
ment to give preference to individuals within particular categories hald. 
nonnegotiable in the Maritime Union case.^' In finding those proposals 
to be violative of section 12(b)(2) of the Order, the Council stated (at 3)J

Rather than calling for the "consideration" of certain criteria in 
selecting applicants for agency vacancies, the record indicates 
that the proposals would establish "preference" for the categories 
of job seekers described therein. That is, the proposals would 
establish a positive requirement that the categories of job seekers 
described therein be hired or rehired ahead of any other job seekers.

19/ This decision shall not be construed as expressing or implying any 
opinion of the Council as to the merits of the union's proposal. We 
decide only that, as submitted by the union and based on the record before 
the Council, the proposal is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.
20/ National Maritime Union of America. AFL-CIO and National Oceanic and 
Atmospheric Administration, FLRC No. 76A-79 (June 21, 1977), Report 
No. 128. ("Hiring preference" for applicants with Coast Guard endorsements; 
"rehire preference" for those laid off after 90 days of satisfactory 
employment.)
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 ̂ Thus, the language of the proposals, through the use of the phrases
"hiring preference" and "rehire preference" clearly would interfere, 
under the circumstances to which it applies, with management's 
authority to decide upon the selection of an individual once a 
decision had been made to fill a position through the hiring process. 
The proposals would deprive the selecting official of the required

* " discretion inherent in making such a decision. [Footnote omitted. ]

teati
The two sections here in dispute similarly would require management to 
select from among internal candidates for the positions covered by the 
proposal ahead of any applicant from outside the bargaining unit who was 
not "clearly better qualified" than the best qualified bargaining unit 
candidate. Hence, these sections, apart from other considerations, would 
impose constraints upon, and clearly interfere with, management's author- 
ity to hire or transfer employees in positions within the agency under 

SI section 12(b)(2) of the Order. Therefore, we find these sections to be
violative of section 12(b)(2) and, consequently, nonnegotiable.-il./
4. Sections 5a and 8 of Article XIX

'■t Sections 5a f third and fourth sentences 1. Positions without estab-
!2) lished registers which become vacant during the period of establishing

registers for all classes of positions may be temporarily filled on 
a fair and equitable basis within the shop where the vacancy exists, 
with the understanding that as soon as the appropriate register is 

iiiaje- established, the position will be filled competitively from that
Wt register. Such tempdrary position changes will not exceed 90 calendar
)sa!i days. If more than 90 calendar days is required to convert to the new
l(at: system, such assignments will be rotated by 90 calendar day increments

until conversion is complete.
i i i. Section 8. Selections for temporary promotions, temporary lateral
-ijs reassignments to different positions, details, loans, or other position
I changes, shall be made from an appropriate register. The only excep­

tion to this shall be at the time of conversion from the old system 
to the new system contained in this Article, and/or any other time 
that a register may, despite all efforts to keep it active, become 
prematurely depleted and not restored in time to meet a need for 

. filling a vacancy. In that event, temporary internal placement may
be made without competition on a fair and equitable basis within the 
shop where the vacancy exists, provided there are qualified eligibles 

j[i! available within the shop,

ileis

21/ American Federation of Government Employees (National Border Patrol 
Council f*vd National INS Council) and Immigration and Naturalization 
Service. U.S. Department of Justice, FLRC No. 76A-68 (Aug. 31, 1977), 
Report No. 136 at proposal XI, Question 2.
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Conclusion; The agency determination that these sections by requiring, 
in effect, that employees be qualified to fill a position on a permanent 
basis in order to be eligible for temporary assignments selection and by 
requiring that employees be determined competitively to be within the top 
three or fewer qualified candidates in order to be eligible for temporary 
promotion selection violate section 12(b)(2) of the Order was proper and 
must be sustained.
Reasons; As previously indicated in this decision,^/ a union proposal 
permitting management to temporarily assign or to detail only employees 
who are qualified to fill the position involved on a permanent basis and 
prohibiting management from temporarily promoting qualified employees 
without resort to competitive procedures would so constrict management’s 
discretion in the exercise of its 12(b)(2) right to assign or promote 
personnel as to effectively deny that right. Accordingly, as these 
sections would likewise constrict management's right they must be considered 
nonnego t iable.23/

5. Section 6g of Article XIX
Section 6g. An employee shall be promoted within a period of ten (10)
work days after notification of his selection.

Conclusion; This section, which concerns the time limit within which a 
promotion will be effectuated, does not violate section 12(b)(2) of the 
Order as contended by the agency, but is within the bargaining obligation 
established by section 11(a) of the Order.
Reasons; Contrary to the agency's contention, this section does not 
infringe on management's 12(b)(2) right to decide to promote or to decide 
not to promote. Rather, this section merely provides that, once manage­
ment has decided to promote an employee and has actually selected a 
candidate for promotion, action to effectuate that promotion shall be 
accomplished within ten days. In this regard, the Council has indicated 
in prior decisions that section 12(b)(2) does not prohibit agencies from 
negotiating procedures which management will observe in taking the promotion 
action involved, so long as any negotiated procedures which might result 
do not Interfere with the exercise of the right reserved under 12(b)(2) 
and do not conflict with applicable laws and regulations. 24/ The disputed

7^1 See Council reasons concerning proposal III, Question I, p. 4 supra 
and Council reasons concerning section Ic of Article XIX, p. 6 supra.
23/ See cases cited note 11 supra.

Ik! » Veterans Administration Independent Service Employees Union and
Veterans Administration Research Hospital» Chicago. Illinois, 1 FLRC 227 
[FLRC No. 7U-31 (Nov. 22, 1972), Report No. 31].
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section concerns the timing of the ministerial act of effectuating pro­
motions, and not the decision as to whether or whom to promote. Accord- 

 ̂ Ingly, we find that the agency head's determination that this section 
violates section 12(b)(2) of the Order and Is therefore nonnegotlable 

ty was Improper and must be set aside.-2̂ '

6. Section 10 of Article XIX

Section 10« Employees who have accepted a change to a lower-level 
position In lieu of separation as a result of RIF action shall be 
repromoted In accordance with Article XXI, Section 5 of this 
Agreement.^/ [Footnote added. ]

Conclusion; The agency determination that this section would. In effect, 
guarantee that employees demoted because of a RIF be repromoted In Inverse 
order of their demotion and thereby violate section 12(b)(2) of the Order 
was proper and must be sustained.

Reasons; This section, as characterized by the parties, would guarantee 
that employees demoted because of a RIF would be repromoted In Inverse 
order of their demotion and thus bears no material difference from the 
union's proposal, requiring the repromotions of employees, demoted because

lotis

It

\i

25/ This decision shall not be construed as expressing or Implying any 
opinion of the Council as to the merits of the union's proposal. We 
decide only that, as submitted by the union and based on the record before 
the Council, the proposal is properly subject to negotiation by the 
parties concerned under section 11(a) of the Order.

26/ Article XXI, Section 5 of the agreement provides:
In the case of demotions taken voluntarily in lieu of separation 
because of reduction-in-force action, the employer will, when a 
vacancy occurs, give consideration to returning such employees to 
their former classification and/or competitive levels. Consid­
eration will be in the inverse order of the reduction-in-force 
action. An employee will be considered qualified if the minimum 
qualification standards have not substantially changed since the 
employee's demotion. Excluded from this provision are situations 
involving the normal advancement of apprentice to journeyman at 
the satisfactory completion of their apprentice training and the 
mandatory promotion or placement directed by higher authority. 
Promotions under this section will be governed by the following 
criteria:

a. The employee's service in the higher rate was satisfactory;

b. The employee's conduct prior to demotion and his conduct 
during the period subsequent to his demotion has been

(Continued)
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of a RIF in inverse order of their demotion, which was before the Council 
and held to be violative of section 12(b)(2) of the Order in the Kirk 
Army Hospital decision-iZ^
Therefore, based on the applicable discussion and analysis in the Kirk 
Army Hospital decision, the section here in dispute must also be held 
to violate section 12(b)(2) of the Order

By the Council.

Henry B^^razier TfX 
Executive! Director

Issued: February 28, 1978

(Continued)

satisfactory (proof of satisfactory conduct will be based 
on a review of the employee's personnel record). It is 
further agreed that the reasons for not promoting an 
employee under these criteria will be furnished the Union 
upon request.

IJj Lodge 2424, lAM-AW and Kirk Army Hospital and Aberdeen Research and 
Development Center. Aberdeen. Md.. 1 FLRC 525 [FLRC No. 72A-18 (Sept. 17, 
1973), Report No. 44].

^8/ As previously indicated, the inclusion of the disputed provision in 
prior approved agreements with the activity is without controlling 
significance. See note 2 supra.
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APPENDIX

UNION PROPOSAL

ARTICLE XIX 
FILLING VACANCIES

Section 1» It is the intent of the parties that every position in the 
bargaining unit is filled by the best qualified available candidates.
This, it is agreed, is the meaning of "merit." To assure that this hap­
pens, the parties agree to these principles, which are the basis for the 
rest of this Article:

a. Whenever a position is vacant and must be filled, whether tempo­
rarily or permanently, the person selected must be chosen from a 
register.

b. Registers will be established and maintained for every class of 
jobs in the bargaining unit.

c. Filling vacancies is not confined to promotions. When announce­
ments for establishing registers are published, they will clearly 
indicate that the register will be the only source for filling vacan­
cies on Station. "Station" means NARF, MCAS and the Naval Hospital.

d. It is recognized by the Union that the Employer has a right to 
decide whether to fill a vacancy from a Civil Service register, or from 
an inside register. The Employer agrees, in turn, that if it does 
choose to fill a vacancy from a Civil Service Commission register, even 
though an inside Station register exists with qualified candidates avail­
able on it, then the person chosen from the CSC register will be clearly 
better qualified than any of those in reach on the existing inside 
Station register.
e. The Union also recognizes that there are mandatory methods required 
for filling vacancies before competitive methods are used, such as the 
stopper list. The Employer agrees, in turn, to notify the Union in 
full detail of the methods used to fill every position in the bargaining 
unit that becomes vacant and is subsequently filled.

Section 2. The Employer agrees to use to the maximum possible extent the 
skills of employees in the bargaining unit. The area of consideration for 
internal placement announcements shall be the Naval Air Rework Facility,
Marine Corps Air Station and U.S. Naval Hospital, Cherry Point, N.C., unless 
this area will not supply sufficient candidates for the vacancy. The 
Employer will discuss with the Union the need for extending the area of 
consideration before it is in fact extended. Consideration may also be 
made of voluntary applications of employees outside the area of consideration. 
Every reasonable effort will be made by the Employer to obtain identical 
information on non-unit candidates as is obtained for unit candidates. Non­
unit candidates shall be evaluated as nearly as possible by the same criteria 
used to evaluate unit candidates.
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a. The Employer agrees to post on official bulletin boards copies of 
Internal placement announcements for positions within the unit and for 
threshold positions just outside the unit, the unit employees being 
principal noirmal source of recruitment therefore, for at least ten (10) 
days prior to the closing date. Ten (10) copies of each announcement 
will be mailed to the Union President and five (5) copies to the Chief 
Steward, Facilities Maintenance for posting.

b. Such announcements will Include the qualification requirements for 
the positions which shall be the current minimum standards approved by 
the Civil Service Commission. The Union recognizes that provisions for 
Inservlce placement and appropriate selective provisions are essential 
for certain positions and such provisions will be applied to the CSC 
standards when necessary. Such selective placement factors may not be 
used merely because it would be desirable for candidates.to possess 
them. Examples of Inappropriate selective placement factors for deter­
mining eligibility are: (1) additional general or specialized experience;
(2) quality of experience inappropriate to the type of position to be 
filled; (3) additional formal education; (4) requirements which unduly 
restricts the number of eligible candidates, or which is Intended to 
favor a particular candidate; and (5) requirement designed solely to 
eliminate the need for a brief period of training or adjustment; and
(6) requirement not essential to the duties of the Immediate vacancy.
If a selective placement factor is used, the justification for its use 
shall be supplied to the Union prior to the time the announcement is 
posted. A qualification standard may not be modified after the announce­
ment has been posted unless an inappropriate standard has been used or 
the Commission issues a revised standard.

c. If the type of position to be filled will or may lead to further 
noncompetitive promotion in accordance with Civil Service Commission 
policies and regulations, this must be stated in the announcement.
The announcement will also state that the register will remain in 
effect continuously, subject to periodic reopening periods to assure 
a continuously available source or recrutiment and supply of internal 
candidates (See Section 5 below). The announcement will also state 
the area of consideration, the evaluation methods to be used, and what 
the employee has to do in order to apply.

d. Employees in the unit shall have the right to submit applications 
in response to these announcements, all such applications will be duly 
processed, and selections for the vacancy will be made from the top 
three (3) names on the registers established as a result of the 
announcement.

Section 4. Employees who apply and are considered for internal placement 
but are not selected will be notified of nonselection and will be furnished 
the name of the successful candidate.

Section 3.
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Section 5.

a. Immediately on the effective date of the Agreement, the Employer 
will publish and post announcements for all classes of positions in 
the bargaining unit. Until registers are established as the result 
of these announcements, any class of positions which already has an 
established register will be filled from the register. Positions 
without established registers which become vacant during the period 
of establishing registers for all classes of positions may be tempo­
rarily filled on a fair and equitable basis within the shop where the 
vacancy exists, with the understanding that as soon as the appropriate 
register is established, the position will be filled competitively 
from that register. Such temporary position changes will not exceed
90 calendar days. If more than 90 calendar days are required to convert 
to the new system, such assignments will be rotated by 90 calendar day 
increments until conversion is complete. Existing registers will be 
abolished as soon as the new registers are established. Establishment 
of the new registers will be accomplished promptly, and in this regard 
the parties agree that the transition will be completed no later than 
180 calendar days after the effective date of the Agreement.
b. Thereafter, no register shall be allowed to become totally depleted, 
nor will a register be prematurely reopened. To accomplish this, the 
register will be reopened only on one or the other or both of the fol­
lowing two conditions: (a) the Employer has objective evidence that 
within the time period normally needed to establish a register, the 
number of expected vacancies will exceed the number of candidates 
remaining on the register; or (b) the register has not been reopened on 
the above basis for one calendar year after its original establishment 
(or one calendar year since the last time it was formally reopened for 
any reason). In either of these two cases, the opportunity for position 
change will be announced as soon as the criteria for either is met.
Any candidates who remain on the register at such a time will be notified 
of the reopening, and such candidate may choose to update the informa­
tion on his Form 630 and be rerated and reranked. In the event an 
employee does not submit an updated Form 630, that employee's previous 
score on the existing register will remain unchanged, and he will be 
reranked accordingly on the new register relative to the scores of the 
new applicants. Further, if the employee does not update the informa­
tion on his Form 630, he may not appeal the score brought forward to 
the new rank-order. The existing register will be used to fill all 
vacancies during the time required to establish the new register, but 
shall be abolished when the new register is ready for official use.
c. Announcements for establishing registers may be opened on a con­
tinuous basis in cases of a heavy turn-over in the position or where 
experience has Indicated it is difficult to obtain qualified candidates.
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Whenever a register appears to be depleting itself prematurely, an 
announcement will be published and posted as promptly as possible, 
complying with Section 3 above and with subsection (b) of this 
Section. Similarly, no register will stand for more than one year 
without being reopened on the same basis as indicated in Section 3 
and in subsection (b) of this Section.
d. Employees who were absent from the Station during the entire 
period announcement was open due to officially approved leave, or on 
official Temporary Duty, may upon return to duty have the same number 
of calendar days to file as the announcement was originally open. 
However, selections for current vacancies need not be held up pending 
establishment of their eligibility. It is further agreed that appli­
cations received after the time limits herein set forth will not be 
processed during the period the register is not open to all employees.
e. Employees who are new to the initial area of consideration will 
have 90 calendar days to file for any announcement which closed prior 
to his entry on duty at this Station. In this case, the employee's 
rating shall be computed as of the closing date of the announcement, 
not the date of filing.

Section 6.
a. All applicants for positions covered by this Agreement will, if 
eligible, be assigned a numerical score and ranked accordingly on a 
register, and notified of their score and relative standing on the 
register promptly after it is established. Rating schedules and 
promotion lists shall be made available for review by the Union 
President on request.
b. Evaluation procedures must provide a sound basis for considering, 
evaluating and comparing candidates through analysis of the position 
to be filled to detemine the knowledge, skills and abilities actually 
required for any incumbent to perform satisfactorily in the position. 
The numerical score assigned to each candidate shall be the total 
points earned after evaluation on the following factors:

1. Experience and training (including self-development and outside 
activities that are specifically relevant to the position to be 
filled), shall be measured by type and quality the candidate has 
in relation to the actual requirements of the position to be filled. 
Length of experience shall be used when there is a relationship 
with quality of performance. Length of qualifying experience and 
Federal Service Computation Date shall be used, in that order, to 
break ties. That is, the employee with the greatest length of 
qualifying experience shall appear on the register above the other 
employees with whom he is tied, etc. The raw score for experience
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and training shall be converted to a scale of 70 to 100, and 
this score shall be the base score to which points for all of 
the remaining factors below are to be added after the score for 
training and experience has been converted to a scale of 70 to 
100.

2. Awards will be considered as a means of assessing the relative 
i>^itiative, resourcefulness and/or planning ability of applicants 
when the basis for the award is clearly relevant to the position 
to be filled.

3. Written tests for ranking purposes will be used only for 
apprentices and other positions when they are mandatory by the 
Civil Service Commission. Such tests shall not be the sole means 
of evaluating candidates but the raw score may be added to the 
converted score of 70 to 100 for training and experience. Perform­
ance tests may be used when required, and such performance tests 
will be used as a screen-out factor.
4. Supervisory appraisals of past performance will be used, the 
score being based on the total resulting from appropriate use of 
Form 12430/2 (appended to this Article). It is agreed that super­
visory appraisals must be backed up by supportable facts which are 
objective in nature, job-related and relevant to the element being 
rated. Supervisory appraisals on potential shall not be used either 
to screen out or to rank candidates from the unit. No employee 
shall be qualified or disqualified or screened out by a supervisory 
appraisal. Point values assigned to supervisory appraisals of past 
performance shall be added only after the raw score for training 
and experience has been converted to a scale of 70 to 100.

Every reasonable effort will be made to obtain at least two separate 
appraisals for each qualified candidate. If possible, the appraisals 
will be obtained from the candidate's current immediate supervisor 
and from his most recent former immediate supervisor. If only one 
such appraisal is obtained, the next higher level supervisor will 
provide his own rating. Where two appraisals are used as indicated, 
the scores shall be added and then divided by 2 for the score to all 
to the raw score of 70 to 100 for training and experience.
The elements portion of Form 12430/2 (appended hereto) will be filled 
in for each position and such elements will be the same as those of 
Form 630 which the employee is required to complete when applying for 
the position with no additions or deletions. Under column I of the 
appraisal form, the importance of the element shall be applied only 
to the employee's requirements of positions he has held and shall not 
be applied to the requirements of the position for which he is applying. 
Under column II, if the basis of the judgment is marked "general 
impression," such appraisal shall J>6 discounted entirely for scoring 
purposes. If the basis for judgment is marked "good evidence," the
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rating supervisor must present that "evidence" to the employee and 
his steward at the time discussion of the appraisal takes place; 
and such "good evidence" must be objective, factual, job-related, 
and relevant to the element being rated. Under Column III of the 
appraisal form, if "unable to judge" is marked, such appraisal shall 
be disregarded for evaluation of that particular element.
At the time a supervisory appraisal of past performance is made, and 
prior to forwarding it to the rating panel, the supervisor shall discuss 
the appraisal with the employee and his shop steward. If an employee 
is on leave or is absent at the time the appraisal must be returned to 
the panel, he will be advised on his return that he was rated and shall 
be offered an opportunity to discuss it. In any case, at the time the 
supervisor discusses the appraisal with the employee and his steward, 
a copy of said appraisal shall be provided to the employee; and in the 
case of an absent employee, a copy will be given to him on his return.
If Form 12430/2 is modified at any time during the life of this Agree­
ment, the Employer agrees to negotiate the changes with the Union 
before making use of any such modified Form.
If an employee believes an element or elements in his supervisory 
appraisals is inaccurate, or is not based on objective, factual, job- 
related information clearly relevant to the element being rated, he 
may grieve such a complaint through the negotiated grievance procedure. 
During the time of litigation, the employee shall be placed on the 
register in the order in which he appears using the score based on 
the challenged supervisory appraisal uncorrected. If, as the result 
of the arbitration award (or a prior decision favorable to the employee 
and accepted by him), the employee's rating is changed and his relative 
standing is also changed so that he displaces a candidate already among 
the top three on the register, and if that candidate displaced has been 
selected for a position change during the period of litigation, the 
displaced candidate shall be removed from the position to which changed, 
and a new selection shall be made from the newly-ranked top three 
candidates.

The factors used in evaluating candidates shall be applied to each 
element under consideration. The elements to be used in the evaluation 
process shall be those set forth in Civil Service Commission Handbook 
XII8C for particular job family with no additions or deletions. Each 
element will have a point value of 0 to 4. The rating panel shall 
establish a rating schedule prior to rating employees for a particular 
position. Such rating schedules shall establish the abilities an 
employee must possess in order to obtain each point value for each 
element, i.e., certain abilities for 4 points, lesser abilities for 
3 points, etc. The total score obtained from this process for each 
candidate will be converted to a scale of 70 to 100.
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The credit on the screen-out factor on the rating form shall be deter­
mined based on the evaluation of all valid information as it related 
to experience, training, awards, etc. Supervisory appraisals shall 
not be used in any way as a screen-out factor.

c. All candidates placed on an internal placement register will be 
selectable providing they are within reach for certification. If there 
are three or more candidates who meet or exceed minimum qualifications 
including any selective placement factors, they will be ranked numer­
ically on the basis of the evaluation in subsection (b) above and placed 
on a register. Those candidates who rank among the top three when 
compared with other candidates will be referred to the selecting official 
on a certificate when a vacancy is to be filled from the register. 
Candidates will be listed on the register in the direct descending order 
of their numerical score, (with ties to be broken as already Indicated
by length of qualifying experience and SCD, in that order), and those 
candidates to be considered for position changes who are in the top three 
of the candidates remaining on the register at anytime will be the candi­
dates placed on the certificate to the selecting official. This process 
shall continue until the register has fewer than three eligibles or 
until the register is updated as described in Section 5 above.

d. Two of the four rating panel members, who will assist in evaluating 
candidates who apply for internal placement for positions covered by 
this agreement will be appointed from among unit employees. Only those 
employees who are presently employed as a journeyman within the same 
family of trades ratings will be considered as qualified to serve as 
the Union Rating Panel members. Also, management representatives on 
the Rating Panel shall be journeyman or above within the same family of 
trade ratings. The Union shall have the right to appoint qualified 
unit employees to serve as rating panel members.
The Employer agrees that selection board procedures and practices shall 
be consistent and applied to temporary as well as permanent position 
changes, and shall be administered fairly and equitably. The Employer 
further agrees to remove selection board members upon request of 
employees who have responsible evidence that such a member is prejudiced.
e. Selections for filling vacancies within the unit will be made only 
after the selection board has interviewed all certified candidates from 
among the top three on the register, without discrimination in selection 
for any reason not related to qualifications to perform the duties 
entailed in the position. The selection board will be provided the 
certificate containing the top three rated candidates on the register. 
Once a certificate is called for to fill a vacancy, if in fact it is 
filled by internal placement, the position must be filled by selection 
of one of the top three candidates on the register. Further, employees 
shall not be transferred, loaned, reassigned or detailed so as to evade 
or have the effect of evading the merit principle that the best qualified 
available candidate is in each Federal position. Additionally, if there
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are only one or two qualified candidates left on a register before 
it is recharged as indicated in Section 5 above, the selection board 
may choose one of these without extending the area of consideration 
or making use of a CSC register. In any event that a selection is 
made from a source other than the internal placement register for 
that position, the ultimate selection shall result in a clearly better 
qualified candidate than any candidate available from the top three 
(or fewer) on the in-house register for that class of positions.
f. The Employer agrees to notify the Union of the filling of all 
vacancies in the unit, and the name(s) of the successful candidate(s), 
and the method used to fill that vacancy, such as promotion, reassign­
ment, detail, in-hire from CSC register, use of stopper list, etc.

g. .'. An employee shall be promoted within a period of ten (10) work days 
after notification of his selection. This notification shall be made 
by use of Standard Form 50.

Section 7. Any applicant for internal placements as described in this 
Article may appeal his earned rating. Such an appeal must be made within 
five (5) work days of the date of the notice of rating to the employee.
Such an appeal shall be based on the information which had been submitted 
at the time the original rating was made. No new information, not avail­
able to the panel at the time the rating was made, may be used in such an 
appeal.
Review of such appeals shall be made, first, by the four original raters. 
They shall, meet within five (5) work days following receipt of the appeal 
with the applicant and his representative to explain- their reasons for the 
original rating and to consider the applicant's reasons for changing it.
The applicant will be given every opportunity to explain why the information 
he originally submitted was not properly understood or interpreted by the 
raters. He may not introduce new information not included in the original 
Form 630 he submitted in response to the announcement of position vacancy, 
and therefore was not considered by the raters in the first place. Within 
two work days following this meeting, the raters shall issue a joint, 
written decision as to whether to change the rating, and if so, by how much.
If the employee is still dissatisfied, he may, within two work days follow­
ing receipt of the decision of the original raters, appeal for a final 
review. This final review shall be made by a panel of two persons, chosen 
on a one-at-a-time basis: one selected by the Employer and one by the Union, 
neither of whom shall be among the original raters.

Within five (5) work days following receipt of the appeal for a final review, 
this review panel will hold a meeting. At this meeting, the appellant, 
his representative, and a representative of the original raters shall be 
present. The appellant will explain his continuing objection. The raters* 
representative will explain the basis for the decision on the first step of
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the appeal. Following these representations, the review panel will adjourn. 
They will have full access to all records, documents, schedule and/or 
guides used by the raters in making the original rating which is in dispute. 
Within five (5) work days after the meeting, the panel will issue a final 
decision which will not be further appealable or grievable.

The Employer may fill a vacancy from the register without waiting for the 
appeal to be resolved. In this event, if the employee's appeal is later 
resolved in his favor, and if this in turn results in the incumbent of the 
previously vacant position, who was selected from the unadjusted register, 
being reranked lower than the top three eligibles on the reranked register 
(following resolution of the appeal), theii the incumbent so selected shall 
be removed from the position and a new selection shall be made from among 
the top three candidates on the properly rated and ranked register. Any 
employee so removed must be returned to the position, or its equivalent, 
from which he was changed.
In the event the newly ranked register does not result in the incumbent 
(the person selected from the unadjusted register during litigation) being 
lower than the top three, he shall retain his position. If the appellant 
whose appeal was favorable resolved is among the top three in the newly 
ranked register, but would not have displaced the incumbent from the top 
three, then the appellant shall be given consideration for the next vacancy. 
In the event the appeal, though resolved in the appellant's favor, does not 
result in placing him among the top three, in the newly ranked register, 
then the appellant is not due consideration for that vacancy until he appears 
among the top three.
Section 8. Selections for temporary promotions, temporary lateral reassign­
ments to different positions, details, loans, or other position changes, 
shall be made from an appropriate register. The only exception to this shall 
be at the time of conversion from the old system to the new system contained 
in this Article, and/or any other time that a register may, despite all 
efforts to keep it active, become prematurely depleted and not restored in 
time to meet a need for filling a vacancy. In that event, temporary internal 
placement may be made without competition on a fair and equitable basis with­
in the shop where the vacancy exists, provided there are qualified eligibles 
available within the shop.
Section 9. No loan, detail or reassignment shall be made which has the 
effect of evading the Merit Internal Placement Program agreed to in this 
Article.
Section 10. Employees who have accepted a change to a lower-level position
in lieu of separation as a result of RIF action shall be repromoted in
accordance with Article XXI, Section 5 of this Agreement.
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Section 11. The Employer agrees that all tests and interviews for positions 
covered by this Agreement, which are required under the Merit Internal 
Placement Program, shall be conducted during normal working hours without 
loss of pay or leave for the participating employees. All other written 
tests and interviews for positions within the Facility will also be scheduled 
during regular duty hours without loss of pay or leave unless the numbers 
are of such magnitude as to create a disruption of the productive efforts 
of the Facility, or testing facilities available during normal working hours 
are inadequate.

Section 12. The Employer agrees to return those application forms of employ­
ees which are not essential to the Employer, upon request of the individuals,
Section 13. The Employer agrees that there shall be no discrimination In 
the evaluation or selection for internal placement because of race, color, 
religion, sex, national origin, politics, marital status, physical handicap, 
age, or membership or non-membership in a labor organization or authorized 
activities connected with the Union, or any other factor not specifically 
relevant to the employee's objective qualifications for performing in a 
position.
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Alabama National Guard, Montgomery, Alabama, A/SLMR No. 895. The Assistant 
Secretary dismissed the 19(a)(1) and (6) complaint filed by the union 

i (Local 1A45, National Federation of Federal Employees) related to the issu-
:• ance of a memorandum by the Base Commander at the activity to his division

chiefs concerning the enforcement of grooming standards. The union appealed 
iij to the Council, contending that the Assistant Secretary's decision was

arbitrary and capricious and presented a major policy issue.
 ̂ Council action (February 28, 1978). The Council held that the union's

petition for review did not meet the requirements of section 2411.12 of the 
Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issues. Accordingly, the Council denied the union's petition for 
review.

' FLRC No. 77A-115
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 204X5

February 28, 1978

Mr. George Tilton 
Associate General Counsel 
National Federation of 
Federal Employees 

1016 16th Street, NW. 
Washington, D.C. 20036

W
m
tliai
eofi

fill
fiei

Re: Alabama National Guard. Montgomery. Alabama, 
A/SLMR No. 895, FLRC No. 77A-115

Dear Mr. Tilton;
The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, in 
the above-entitled case.
In this case. Local 1445, National Federation of Federal Employees (the 
union) filed an unfair labor practice complaint against the Alabama 
National Guard, Montgomery, Alabama (the activity). The complaint alleged 

that the activity violated section 19(a)(1) and (6) of the Order by 
embarking on a program of more strict enforcement of grooming standards 
without providing the union with proper notification and opportunity to 
discuss the matter.
The Assistant Secretary, contrary to the Administrative Law Judge (ALJ), 
found that the activity's "conduct . . . was not inconsistent w ith  its 
bargaining obligations under the Order" and, therefore, ordered that the 
complaint be dismissed. In so concluding, the Assistant Secretary found 
that a memorandum issued by the Base Commander at the activity to his 
four division chiefs stating that they would be held personally responsible 

if their assigned personnel violated grooming standards "did not constitu te  

a change in the [activity's] prior policy with respect to enforcement of 
the grooming standards," but rather "was a reaffirmation of the [ a c t iv i t y  si 

existing policy and was intended to ensure uniformity of enforcement of the 

existing policy . . . ."
In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision is arbitrary and capricious in that:
(1) the Assistant Secretary, without benefit of briefs or the ability 
to observe the witnesses' demeanor, improperly rejected the ALJ's s p e c if ic  

findings of fact and substituted his own findings that the m em o randum  dî 
not constitute a change in prior policy; and (2) the Assistant Secretary s 

attempt to distinguish the instant case from New Mexico National Guardĵ  
Department of Military Affairs, Office of the Adjutant General. S a n t a  Fgj,
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New Mexico, A/SLMR No. 362 (Feb. 28, 1974) is "unwarranted and does not 
comport to the facts of the case." In this latter regard, you contend 
that both cases involve the institution of a new policy regarding the 
enforcement of grooming standards, contrary to the Assistant Secretary's 
findings. You further allege that the Assistant Secretary's decision 
presents a major policy issue:

[S]hould the Assistant Secretary, absent a finding of plain or 
substantial error, be permitted to overturn the decision of an 
[ALJ] when exceptions have not been filed to the recommended 
decision and order? It is further submitted that a decision 
without benefit of briefs or other opportunity to comment is 
a denial of substantial procedural due process rights.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or present any major policy issues.

With respect to your allegation that the Assistant Secretary's decision 
is arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision 
in the Instant case. Rather, your assertion concerning the Assistant 
Secretary's findings constitutes essentially a disagreement with the 
Assistant Secretary's conclusion based on the findings of fact of the ALJ 
and therefore presents no basis for Council review. Moreover, with respect 
to your assertion that the Assistant Secretary's decision in the instant 
case is inconsistent with one of his prior decisions, your appeal falls 
to establish any clear, unexplained inconsistency with the Assistant 
Secretary's previously published decisions In the circumstances of this 
case. Your contention in this regard again constitutes mere disagreement 
with the Assistant Secretary's finding that the activity did not change 
its prior policy concerning the enforcement of grooming standards, and 
therefore presents no basis for Council review. Nor, in the Council's 
view, is a major policy issue presented, as alleged, in the circumstances 
of this case. In this regard, the Assistant Secretary, pursuant to his 
authority under section 6(d) of the Order, has prescribed regulations 
needed to administer his functions under the Order, one of which is to 
"decide unfair labor practice complaints" under section 6(a)(4).
These regulations provide for the consideration of an Administrative Law 
Judge's recommended decision and order in an unfair labor practice case, 
and subsequent affirroation or reversal by the Assistant Secretary, 
notwithstanding the absence of exceptions. Your appeal falls to establish 
that the Assistant Secretary's interpretation and application of his 
regulations were inconsistent with the purposes and policies of the Order 
in the circumstances of this case, and therefore presents no major policy 
issue warranting Council review. Finally, the Council has determined that 
no major policy issue is presented by your alleged denial of substantial
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due process rights. In this regard, it is noted that section 203.22 of 
the Assistant Secretary's regulations provides for the filing of briefs 
to the Administrative Law Judge and section 203.23(b) provides that such 
briefs shall be a part of the record transferred to the Assistant 
Secretary.—  ̂ Moreover, under part 2A11 of the Council's rules, you had 
a right to request Council review of the Assistant Secretary's decision, 
which right you exercised in this case.
Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet 
the requirements for review as provided in section 2411.12 of the Council's 
rules of procedure. Accordingly, your petition for review is hereby denied.
By the Council.

Sincerely,

Henry B.. 
Executivi

zier III /  
irector

cc; A/SLMR 
Labor
J. L. Debardelaben
Office of the Adjutant General

It is also noted in this regard that the Council has recognized that 
subsequent to the issuance of a decision of the Assistant Secretary a party 
m y  request the Assistant Secretary to reopen the record or to reconsider 
his decision. Department of the Navy. Naval Air Rework Facility. Naval
M r  Station, Alameda, California. A/SLMR No. 61, 1 FLRC 141 [FLRC No. 71A-35 (Dec. 15, 1971), Report No. 17].
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Education Division^ Department of Health, Education, and Welfare, Washington, 
D»C», A/SLMR No. 822. The Assistant Secretary, upon a petition filed by the 
American Federation of Government Employees, AFL-CIO, Local 2607, seeking to 
consolidate three units for which It was the exclusive representative, 
found that the petitioned for consolidated unit was appropriate for the 
purpose of exclusive recognition under the Order. The agency appealed to the 
Council, contending that the Assistant Secretary's decision raised major 
policy Issues and was arbitrary and capricious. The agency also requested 
a stay of the Assistant Secretary’s decision.
Council action (March 1, 1978). The Council held that the agency's petition 
for review did not meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
present any major policy issues or appear arbitrary and capricious. 
Accordingly, the Council denied the agency's petition for review. The 
Council likewise denied the agency's request for a stay.

FLRC No. 77A-88
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March 1, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 2041S

Honorable Hale Champion 
Under Secretary
Department of Health, Education, 
and Welfare 

330 Independence Avenue, SW. 
Washington, D.C. 20201

Re: Education Division, Department of Health. 
Education^ j n ^ Welfare, WashingtonD.Ĉ , 
A/SlitR No. 822, FLRC NoT 77A-88

Dear Mr. Champion:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision in the above-entitled case.
In this case, as found by the Assistant Secretary, the American Federation 
of Government Employees, AFI--C10, Local 2607 (AFGE) sought to consolidate 
three units for which it is the current exclusive representative. The units 
encompassed employees of the Office of the Assistant Secretary t\>r Education 
(OASE), the employees of the Office of Education (OE), and the employees of 
the National Institute of Education (NIK). The petitioned for consolidated

• inlt would consist of all professional and nonprofessional General Schedule 
and Excepted employees of the Education Division, Department of Health, 
Education, and Welfare (the activity), located In the Washington, D.C. 
metropolitan area as well as employees of the NIE whose duty station is 
outside the Washington, D.C. metropolitan area. The activity contended that 
tl*e proposed consolidated unit was Inappropriate because the OASE, the OE, 
and the NIE are separate and distinct "agencies" with independent program­
matic functions and delegations of administrative authority, and that there 
was therefore only a limited community of interest among the employees of 
the three education agencies.!/ The activity further contended that the 
proposed consolidation would impair effective dealings and the e ff ic ie n c y  

of the agency's operation by breaching the legislative intent and the
1/ At the hearing the activity moved tl»at the case be recap tioned  he< ause 

the OASE, the OE and the NIB are separate "agencies." In its b r i e f  to the 

Assistant Secretary, the activity requested reconsideration ot the Hearing 

Officer's denial of the motion, contending additionally that the manner in 

which the cast was captioned was prejudicial. In view of his disposition 
of the case, the Assistant Secretary denied the activity's reqkiest for 

reconsideration in this regard.
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regulations issued by the Secretary of the Department of Health, Education, 
and Welfare (DREW) which, in its view, require the separation of the 
education agencies. The AFGE took the position that the employees in the 
proposed consolidated unit had a definable community of interest, that the 
consolidated unit would promote effective dealings, and that the activity's 
contention that the proposed consolidated unit would impair the efficiency 
of the agency’s operations was unfounded.

The Assistant Secretary, after reviewing at length the mission, function, 
organization and operations of the Education Division, DHEW, and after 
stating his view that the Council's 1975 Report and Recommendations which 
accompanied the issuance of Executive Order 11838 establishes a presumption 
favoring the appropriateness of proposed consolidated units, found that the 
petitioned for consolidated unit was appropriate for the purpose of 
exclusive recognition under the Order. In so finding he noted that the 
employees in the unit sought constitute all of the eligible employees of 
the Education Division, DHEW. The Assistant Secretary went on to state:-

As such, they share a common mission, common overall supervision, 
common work classifications, essentially common working conditions, 
and essentially similar personnel and labor relations practices in 
accordance with DHEW delegations of authority. Under these clrcum-^ 
stances, I find that the employees in the petitioned for consolidated 
unit share a clear and identifiable community of Interest. Furthermore, 
the evidence establishes that the OE Personnel Office presently 
services employees in both the OE and OASE; the Memoranda of Agreement 
signed by the AFGE with the OASE and with the NIE reflect much of the 
same language contained in the negotiated agreement between the AFGE 
and the OE; the NIE and the OASE have used the services of the OE’s 
labor relations specialist in preparing their labor relations positions; 
the scope of labor relations authority in each agency is based on 
similar DHEW regulations; and promotions within the Division are based 
on a Division-wide area of consideration. Based on these factors, 1 
further find that the proposed consolidated unit will promote effective 
dealings. Additionally, as the legislation creating the Education 
Division provided for the Assistant Secretary to serve as its principal 
officer and as the evidence shows that, at a minimum, the Assistant 
Secretary acts to coordinate certain activities of all of the component 
agencies within the Division, I find that the proposed consolidated 
unit bears "some rational relationship to the operational and organi­
zational structure" of the Education Division, DHEW, and will therefore 
promote the efficiency of the agency's operations. Finally. 1 also 
find that the petitioned for consolidated unit, which provides for 
bargaining in a single, rather than in the existing three, bargaining 
units, will promote a more comprehensive bargaining unit structure and 
is consistent with the policy of the Order . . . .  [Footnote omitted.)

In your petition for review on behalf of the activity, you allege that the 
Assistant Secretary's decision raises the following major policy Issues:
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(1) Is the Assistant Secretary authorized to order the consolidation 
of bargaining units where the implementation of that decision 
would effectively force centralization of administrative author­
ities of agencies whose administrative authorities have, through 
specific legislation, been separated by the Congress of the 
United States?

(2) May the Assistant Secretary order sub-Departmental organizations 
to consolidate bargaining units when such consolidation would 
require the parties to act in contravention of Departmental 
regulations and delegations of authority?

(3) Did the Council, in its Report and Recommendations which 
accompanied Executive Order 11838, intend to imply, as the 
Assistant Secretary has done, that all bargaining unit consolida­
tions will necessarily reduce "fragmentation"?

(4) Does the Order, as interpreted by the Council, establish a 
presumption favoring the appropriateness of proposed consolidated 
units? [Emphasis in original.]

(5) Is the applicability of consolidation procedures to existing units 
only to be so tightly construed as to create a unit which is not 
internally consistent? [Emphasis in original.]

You further allege that the findings of the Assistant Secretary with regard 
to application of the criteria contained in section 10(b) of the Order are 
arbitrary and capricious, as is his ruling regarding the activity's objection 
to the captioning of the case.
In support of the alleged major policy issues, you assert, in essence, that 

certain statutory provisions and agency regulations provide specifically 
for separate administrative authorities to  each of the education agency 
heads; that the consolidation of bargaining units would put each of the 
three agency heads in the position of having to violate Department regulations 

either by yielding authority for labor relations to a central figure outside 
the agency or by establishing arrangements for collective bargaining in 
contravention of the requirement to have a single official responsible for 
labor relations in each particular organizational element; that the Assistant 

Secretary failed to deal with whether the three units concerned were indeed 
fragmented and, if so, whether their consolidation would, in fact, reduce 
fragmentation; that the Assistant Secretary's presumption of appropriateness 
of proposed consolidated bargaining units is detrimental to the objectives 
of the Order; and that the Assistant Secretary has certified a unit which 
both includes and excludes similarly situated employees. With respect to 
the allegation that the decision appears arbitrary and capricious, you 
contend that in virtually all areas where the Assistant Secretary made 
findings with regard to the appropriateness of the consolidated unit, facts 
on the record which would mandate contrary findings have been ignored and 
new unsupported "facts" created.
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In the Council's opinion, your petition for review of the Assistant 
Secretary’s decision does not meet the requirements of the Council's rules 
governing review; that is, the decision of the Assistant Secretary does not 
present any major policy issues or appear arbitrary and capricious.

With respect to your first alleged major policy issue set forth above, the 
Council is of the opinion that, in the circumstances of this case, no major 
policy issue is presented warranting review. In this regard, your appeal 
fails to present any basis to support a contention that meeting the obli­
gations owed by the agency to the union as the exclusive representative of 
employees in the consolidated unit would force centralization of administrative 
authorities within the agency in a manner inconsistent with law.2/

Similarly, your further allegation that the Assistant Secretary's 
consolidation order "would require the parties to act in contravention of ^ 
Departmental regulations and delegations of authority" does not present a / 
major policy issue warranting review. In this regard, the Council notes 
that the Assistant Secretary has not directed the parties to act in contra­
vention of regulations and delegations of authority, nor have you shown 
that a necessary consequence of the Assistant Secretary's decision ordering 
consolidation would be a violation of such regulations and delegations.
Thus, your allegation presents no basis for Council review of the Assistant 
Secretary's decision.
Your third alleged major policy issue as to whether the Council intended to 
imply that all bargaining unit consolidations will necessarily reduce 
fragmentation also does not present a major policy issue warranting review.
In this regard, the Council's 1975 Report and Recommendations accompanying 
the issuance of Executive Order 11838 stated, in pertinent part:^/

[T]he Federal labor-management relations program will be improved by a 
reduction in the unit fragmentation which has developed over the 12 
years of labor-management relations under Executive orders.

The consolidation of units will substantially expand the scope of 
negotiations as exclusive representatives negotiate at higher authority 
levels in Federal agencies. The impact of Council decisions holding 
proposals negotiable will be expanded. In our view, the creation of 
more comprehensive units is a necessary evolutionary step in the 
development of a program which best meets the needs of the parties in 
the Federal labor-management relations program and best serves the 
public interest.
That is, we do not construe the Assistant Secretary's finding herein that 

the petitioned for consolidated unit is appropriate for the purpose of 
exclusive recognition under the Order as requiring DHEW to restructure its 
organization or administrative authority in fulfilling its statutory mission 
and functions. In addition, DHEW retains complete discretion in designating 
the management representatives responsible for meeting its obligation to 
negotiate with the exclusive representative of the consolidated unit under 
the Order.
y  Labor-Management Relations in the Federal Service (1975), at 35.
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Your appeal fails to show that the Assistant Secretary’s decision herein is 
inconsistent with the foregoing policies or otherwise inconsistent with the 
purposes and policies of the Order, and thus does not present any basis for 
review.
Your fourth alleged major policy issue as to whether the Order establishes 
a presumption favoring the appropriateness of proposed consolidated units 
also presents no basis for Council review, noting particularly the Assistant 
Secretary's affirmative finding (supra p. 2) that the proposed consolidated 
unit in the instant case satisfies each of the criteria specified in 
section 10(b) and will promote a more comprehensive bargaining unit structure 
consistent with the policies of the Order.A/
With respect to your fifth alleged major policy issue that applying the 
consolidation procedures only to existing units may result, as here, in a 
consolidated unit being found appropriate which both includes and excludes 
similarly situated employees, thereby producing a situation which will 
result in considerable administrative confusion, such allegation presents 
no basis for Council review of the Assistant Secretary’s decision. As the

V  Accordingly, we do not reach and therefore do not adopt the Assistant 
Secretary’s statement that, "given [the] clear policy guidelines in the 
consolidation of units area, there has been established, in effect, a 
presumption favoring the appropriateness of proposed consolidated units 
[which] presumption may be rebutted only where it is found that the proposed 
consolidated unit is so inconsistent with the criteria contained in Section 
10(b) of the Order that the overriding objective of creating a more compre­
hensive bargaining unit structure would be undermined by such a finding."
In this regard, we do not construe his statement as establishing a "legal" 
presumption favoring consolidation which must be rebutted by the party 
opposing the proposed consolidation. Representation proceedings, including 
consolidation proceedings, are not adversary in nature. This is recognized 

by the Assistant Secretary's regulations governing representation proceedings 
which regulations provide that hearings are investigatory and not adversary 
in nature and are for the purpose of developing a full and complete factual 
record (§ 202.9(b)). Rather, we construe his statement as a re c o g n it io n  and 
affirmation of the strong policy in the Federal labor-management relations 
program of facilitating consolidation such as that under consideration in 
the present case. Such affirmation accurately reflects the Council’s 1975 
Report and Recommendations to the effect that "[i]n making his determ ination 

on the appropriateness of [a] proposed consolidated unit, the Assistant 
Secretary should be mindful of the policy of facilitating the conso lid a tion  

of existing bargaining units." [Labor-Management Relations in the Federal 
Service (1975), at 35.] As the Council stressed in its Report, ’’the creation 

of more comprehensive units is a necessary evolutionary step in the develop* 
ment of a program which meets the needs of the parties in the Federal 
labor-management relations program and best serves the public interest." 
Certainly the creation of consolidated units which meet the three c r i t e r ia  

in section 10(b) of the Order is consistent with the policy goal which led 
to the amendments of the Order establishing the consolidation procedures 
contained in the Order.
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Council noted in its 1975 Report and Recommendations> "[t]he procedure for 
consolidating a labor organization's existing exclusively recognized units 
should have application only to situations where there is no question con­
cerning the representation desires of the employees who would be included 
in a proposed consolidation.[Emphasis added.] See Department of Health, 
Education, and Welfare, Social Security Administration. Bureau of Field 
Operations, Region V, Area IV. Cleveland. Ohio. A/SLMR No. 706, FLRC 
No. 76A-151 (Mar. 23, 1977), Report No. 123.

Finally, with respect to your allegation that the Assistant Secretary's 
decision is arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision in 
the facts and circumstances of this case. Your contentions to the contrary 
constitute in actuality a disagreement with the Assistant Secretary’s factual 
findings and therefore do not present a basis for Council review. Nor does 
it appear that the Assistant Secretary acted without reasonable justification 
in deciding, pursuant to his regulations, that the activity's motion to 
recaption the instant case should be denied in the circumstances presented.

Accordingly, since the Assistant Secretary's decision does not appear 
arbitrary and capricious or present a major policy Issue, your appeal falls 
to meet the requirements for review as provided under section 2411.12 of the 
Council's rules of procedure, and review of your appeal is hereby denied.
Your request for a stay of the Assistant Secretary's decision and order Is 
likewise denied.^/

By the Council.
Sincerely,

R/^enry B. Frazier III 
Executive Director

cc: A/SLMR S. B. Gray B. H. Kemp 
Labor DREW AFGE

V  In so concluding, the Council notes that the Assistant Secretary's 
procedures provide mechanisms for the clarification of existing bargaining 
units and the resolution of questions concerning representation with respect 
to unrepresented employees. Such separate mechanisms are available to 
resolve potential issues as to the appropriate inclusions and exclusions In 
the consolidated unit.
tj Your motion that the case be recaptioned is similarly denied.
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Internal Revenue Service, Washington, D.C. and National Treasury Employees i 
Union, A/SLMR No. 831. The Assistant Secretary, upon a petition filed by 
the National Treasury Employees Union (NTEU) on behalf of itself and/or its 
constituent local chapters, seeking to consolidate 13 bargaining units for 
which NTEU and/or its local chapters were the exclusive representatives, 
found, among other things: That NTEU had standing to file the subject 
petition on behalf of its local chapters; and that the petitioned for con­
solidated unit was appropriate for the purposes of exclusive recognition 
under the Order. The agency appealed to the Council, contending that the 
decision of the Assistant Secretary raised major policy issues and was 
arbitrary and capricious. The agency also requested a stay of the Assistant 

Secretary’s decision.
Council action (March 1, 1978). The Council held that the agency's petition 
for review did not meet the requirements of section 2A11.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
present any major policy issues or appear arbitrary and capricious. 
Accordingly, the Council denied the agency's petition for review. The 
Council likewise denied the agency's request for a stay.

FLRC No. 77A-112
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 2041S

March 1, 1978

Mr. Morris A. Simms 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

Re: Internal Revenue Service. Washington, D.C. 
and National Treasury Employees Union, 
A/SLMR No. 831, FLRC No. 77A-112

Dear Mr. Simms:
The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the union's oppo­
sition thereto, in the above-entitled case.
In this case, as found by the Assistant Secretary, the Natiuaal Treasury 
Employees Union (NTEU) filed a petition on behalf of Itself and/or its 
constituent local chapters, seeking to consolidate 13 bargaining units 
in the Internal Revenue Service (IRS) for which the NTEU and/or its 
constituent local chapters are the current exclusive representatives.
The IRS contended before the Assistant Secretary that NTEU is without 
standing to file the petition on behalf of Its exclusively recognized 
local chapters as, among other things, the Order requires that consol­
idation may be sought only by exclusive representatives and NTEU has 
not, as a minimum, sought authorization from its exclusively recognized 
chapters to file the petition. The IRS further asserted that the proposed 
consolidated unit is not appropriate because it does not meet the criteria 
established by section 10(b) of the Order, and. that the consolidation of 
the existing units will not promote the goal of fostering more compre­
hensive collective bargaining as the parties already have a successful 
history of multiunit bargaining.
The NTEU took the position that its standing to file the petition on 
behalf of its constituent local chapters is an internal union matter not 
subject to challenge by either the IRS <>i the AtiulutanL Sei:reLary, tliat 
the Report and Recommendations of the Council which set forth the 
consolidation procedures established a presumption favoring consolidation, 
and that the IRS has not produced evidence which rebuts this presumption. 
In this latter regard, NTEU contended that the parties' successful history 
of multiunit bargaining at the level of the Commissioner, IRS, is the best 
evidence that recognition at this level will promote effective dealings 
and efficiency of the agency's operations.
As to whether NTEU had standing to file the petition on behalf of its 
exclusively recognized local chapters, the Assistant Secretary stated:
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[I]n my view, there is nothing in the Order, the Report and 
Recommendations of the Council, or the Assistant Secretary's 
Regulations, which requires the Assistant Secretary to challenge 
the constitutional authority of a national labor organization, 
such as the NTEU, to file a unit consolidation petition on behalf 
of its exclusively recognized local chapters. While, under certain 
circumstances, it may be necessary to review the constitutional 
authority of a national labor organization to take such an action 
where the constitution of the labor organization Involved is unclear 
in this regard or appears to delimit such authority, there is no 
contention herein, nor does it appear, that the Constitution and 
Bylaws of the NTEU precludes the NTEU from filing a consolidation 
petition on behalf of its constituent local chapters. Moreover, 
it should be noted that the affected employees would be protected 
from arbitrary action by a national labor organization in seeking 
to consolidate the exclusively recognized units of its constituent 
locals by the provisions of the Executive Order and the Assistant 
Secretary's Regulations which provide for an election on the 
question of any proposed consolidation at the request of either 
party or 30 percent or more of the affected employees. Under all 
of these circumstances, I find that the NTEU had standing to file 
the instant petition on behalf of its exclusively recognized local 
chapters. [Footnote omitted.]

As to the appropriateness of the proposed consolidated unit, the Assistant 
Secretary, after reviewing at length the mission, function, organization 
and operations of the IRS, and.after restating his view (first expressed 
in one of his recent decisions— ) that "there has been established, in 
effect,a presumption favoring the appropriateness of proposed consolidated 
units," found that the petitioned for consolidated unit was appropriate 
for the purposes of exclusive recognition under the Order. In support 
of this conclusion as to the appropriateness of the petitioned for 
consolidated unit, the Assistant Secretary found, after reviewing the 
record, that:

[T]he employees in the unit sought constitute all of the eligible 
employees in the IRS's computer oriented Center-tj^pe operations.
As such, they share a common mission and common supervision on a 
nationwide level, common job classifications, common types of working 
conditions, and similar personnel and labor relations practices 
pursuant to the multi-Center negotiated agreement between the parties. 
Under these circumstances, I find that the employees in the petitioned 
for consolidated unit share a clear and identifiable community of 
interest. Furthermore, as the evidence establishes that the parties 
have successfully negotiated at the national level two successive

1̂/ Education Division, Department of Health. Education, and Welfare. 
Washington. D.C., A/SLMR No. 822, FLRC No. 77A-88 (Mar. 1, 197^, 
Report No. 1.4 5,
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multi-unit agreements covering all of the employees sought herein 
by the NTEU, I find that the proposed consolidated unit will promote 
effective dealings. Moreover, noting the scope and history of the 
parties' current collective bargaining relationship, I find that 
the proposed consolidated unit has already demonstrated the benefits 
to be derived from a unit structure related to a combination of 
employees of the IRS's Service Center, Data Center and National 
Computer Center. Consequently, I find that the proposed consolidated 
unit will continue to promote the efficiency of the agency's oper­
ations. Finally, although the parties have been bargaining 
voluntarily on a multi-unit basis, I also find that the petitioned 
for consolidated unit, which will provide bargaining for employees 
on a nationwide basis under a single unit structure, will reduce 
fragmentation, promote a more comprehensive bargaining unit structure 
and is consistent with the policy of the Order . . . .

In your petition for review on behalf of IRS you contend:

1. The Assistant Secretary's finding that NTEU had standing to file 
its consolidation petition on behalf of exclusively recognized local 
NTEU chapters raises major policy issues under section 10 of the Order 
and is arbitrary and capricious, arguing, in summary, that the Order 
requires that authorization be secured from locals which alone hold 
exclusive recognition and that the Department of Labor should 
administratively determine the validity of such a petition.

2. The Assistant Secretary's finding that there exists a presumption 
favoring.the appropriateness of a proposed consolidated unit raises 
major policy issues and is arbitrary and capricious, arguing that 
there is no rational basis for such a finding under his rules and 
regulations, the Order, or any other authority.
3. The Assistant Secretary's finding that the petitioned for unit
is appropriate for the purposes of exclusive recognition under section 
10(b) of the Order raises major policy issues, arguing that not all 
consolidations necessarily reduce unit fragmentation and promote more 
comprehensive bargaining unit structure. Further, you characterize 
as arbitrary and capricious the Assistant Secretary's findings that 
"the parties have successfully negotiated at the national level" and 
that "the petitioned for consolidated unit will provide bargaining 
for employees on a nationwide basis."

In the Council's opinion, your petition for review of the Assistant Secre­
tary's decision does not meet the requirements of the Council's rules 
governing review. That is, the decision of the Assistant Secretary does 
not present any major policy issues or appear arbitrary and capricious.

With respect to your contentions concerning whether a labor organization 
is required to secure authorization of locals in order to file a
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consolidation petition, the Council is of the opinion that in the circum­
stances of this case no major policy issue is presented warranting review.
In this regard, your appeal fails to present any basis to support a conten­
tion that the Order requires local authorization for a labor organization 
to either enter into a bilateral agreement to consolidate existing units 
or to petition the Assistant Secretary to hold an election on the issue 
of a proposed consolidation. In so concluding, we note, as did the 
Assistant Secretary, that: (1) there was no contention, nor did it 
appear, that the Constitution and Bylaws of the NTEU precluded it from 
filing a consolidation petition on behalf of its constituent local 
chapters; and (2) affected employees would be protected from arbitrary 
action by a national organization seeking a consolidation by the provisions 
of the Order and the Assistant Secretary's regulations which provide for 
an election on the question of any proposed consolidation at the request 
of either party or 30 percent or more of the affected employees.
Similarly, no major policy issue is raised concerning the alleged respon­
sibility of the Assistant Secretary to determine the validity of a 
consolidation petition, noting that, in this case, the Assistant Secretary 
reviewed the circumstances surrounding the filing of the petition and 
concluded that "the NTEU had standing to file the instant petition on 
behalf of its exclusively recognized local chapters."
Your allegations concerning the existence of a presumption favoring the 
appropriateness of proposed consolidated units also presents no basis 
for Council review. In this regard, the Council notes particularly the 
Assistant Secretary's affirmative finding (supra, at 2-3) that the 
proposed consolidated unit in the instant case satisfies each of the 
criteria specified in section 10(b) of the Order and will promote a 
more comprehensive bargaining unit structure consistent with the policies 
of the Order.— ' Similarly, your allegations as to whether all consolidations 
necessarily reduce unit fragmentation and promote a more comprehensive 
bargaining unit structure present no basis for review, noting that the 
Assistant Secretary found, on the basis of a review of the circumstances 
of the instant situation, that the petitioned for consolidated unit "will 
provide bargaining for employees on a nationwide basis under a single unit 
structure, will reduce fragmentation, [and] promote a more comprehensive 
bargaining unit structure . . . ."

7j In this regard, as the Council stated in Education Division. Department 
of Health. Education, and Welfare, Washington. D.C.. A/SLMR No. 822,
FLRC No. 77A-88 (Mar. 1, 1978), Report No. 145^ at n.4, we do not 
construe the Assistant Secretary's statement that "there has been 
established, in effect, a presumption favoring the appropriateness of pro­
posed consolidated units" as creating a "legal" presumption which must be 
rebutted by the party opposing the proposed consolidation. Rather, we 
construe his statement as a recognition and reaffirmation of the strong 
policy in the Federal labor-management relations program of facilitating 
the consolidation of existing bargaining units which still conform to the 
three appropriate unit criteria contained in section 10(b) of the Order. 
Labor-Management Relations in the Federal Service (1975), at 35.
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Finally, with respect to your allegation that the Assistant Secretary’s 
decision is arbitrary and capricious, it does not appear that the 
Assistant Secretary acted without reasonable justification in reaching 
his decision in the facts and circumstances of this case. Your contentions 
to the contrary constitute in actuality a disagreement with the Assistant 
Secretary’s factual findings and therefore do not present a basis for 
Council review.

Accordingly, since the Assistant Secretary’s decision does not appear 
arbitrary and capricious or present a major policy issue, your appeal 
fails to meet the requirements for review as provided under section 2411,12 
of the Council's rules of procedure, and review of your appeal is hereby 
denied. Your request for a stay of the Assistant Secretary’s decision 
and order is likewise denied.
By the Council.

Sincerely,

l^r^enry B. Frazier III 
^ Executive Director

cc: A/SLMR
Labor

T. Angelo 
NTEU
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Bureau of Field Operations, Office of Program Operations, Social Security 
Administration, Department of Health, Education, and Welfare, Chicago 
Region V-A, A/SLMR No. 876. The Assistant Secretary, upon a petition filed 
by the American Federation of Government Employees, Local 1395, AFL-CIO, 
seeking to consolidate two units for which it was the exclusive represent­
ative, found that the proposed consolidated unit was appropriate for the 
purpose of exclusive recognition under the Order. The agency appealed to 
the Council, contending that the decision of the Assistant Secretary 
presented major policy issues and was arbitrary and capricious.
Council action (March 1, 1978). The Council held that the agency's petition 
for review did not meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
present any major policy issues or appear arbitrary and capricious. 
Accordingly, the Council denied the agency's petition for review.

FLRC No. 77A-136
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March 1, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Irving L. Becker 
Labor Relations Officer 
Social Security Administration 
Room G-402, West High Rise Building 
6401 Security Boulevard 
Baltimore, Maryland 21235

Re: Bureau of Field Operations, Office of Program 
Operations, Social Security Administration, 
Department of Health, Education, and Welfare, 
Chicago Region V-A, A/SLMR No. 876, FLRC 
No. 77A-136

Dear Mr. Becker:
The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the union's opposition thereto, in 
the above-entitled case.
In this case, as found by the Assistant Secretary, the American Federation 
of Government Employees, Local 1395, AFL-CIO (AFGE) sought to consolidate 
two units for which it was the current exclusive representative. The 
units consisted of all employees in the Champaign, Illinois, Social 
Security District Office, and all District Office and Branch Office 
employees. Teleservice Center employees, and Reconciliation and Analysis 
Unit employees of the Bureau of Field Operations, Social Security Adminis­
tration Region V-A whose office or parent office is located in Cook County, 
Illinois (the activity). The activity contended that the proposed consoli­
dated unit would not be appropriate because employees in the existing two 
units do not share a community of interest and, because of the geographical 
separation of the employees, the consolidated unit would not promote 
efficiency of agency operations and effective dealings.
The Assistant Secretary, after reviewing at length the record disclosures 
concerning the organization, mission and operation of Region V-A of the 
Bureau of Field Operations, and after restating his view (first expressed 
in one of his recent decisionsiO that "there has been established, in 
effect, a presumption favoring the appropriateness of proposed consolidated 
units," found that the proposed consolidated unit was appropriate for the 
purpose of exclusive recognition under the Order. In so finding, he noted:

1/ Education Division, Department of Health, Education, and Welfare, 
Washington, D.C., A/SLMR No. 822, FLRC No. 77A-88 (Mar. 1, 1978), 
Report No. 145»
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[A]11 the employees in the proposed consolidated unit share a common 
mission, common overall supervision, uniform job classifications, 
essentially common working conditions and uniform personnel and labor 
relations practices. Based on these considerations, I find that the 
employees in the proposed consolidated unit share a clear and identi­
fiable community of interest. Further, as all employees of the 
Region are serviced by the same personnel office, and the Regional 
Representative has been delegated the ultimate authority for labor 
relations matters, I find that the proposed consolidated unit will 
promote effective dealings. Moreover, noting that the Regional 
Representative coordinates the operations of the components within 
the proposed consolidated unit, as well as labor relations, grievance 
and personnel matters, I find that the proposed consolidated unit will 
promote the efficiency of the agency’s operations. Finally, I find 
that the proposed consolidated unit, which provides for bargaining 
in a single unit, rather than in the existing two bargaining units, 
will promote more comprehensive bargaining and reduce fragmentation.

In your petition for review on behalf of the activity, you allege that 
major policy issues are presented by the Assistant Secretary's use of a 
"presumption" favoring the appropriateness of a proposed consolidated unit.
In this regard you assert that the Assistant Secretary's use of a presump­
tion in any representation proceeding is at variance with the non-adversary 
nature of such hearings and is therefore in conflict with the Assistant 
Secretary's own regulations and with policy established by the Council.
You further allege that the Assistant Secretary's retroactive application 
of the "presunq)tion doctrine" to the facts of this case was arbitrary and 
capricious and violated section 10(b) of the Order,
In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of the Council's rules 
governing review; that is, the decision of the Assistant Secretary does not 
present any major policy issue or appear arbitrary and capricious. With 
respect to your allegation that the Assistant Secretary's prestamption 
favoring the appropriateness of proposed consolidated units raises a major 
policy issue, the Council is of the opinion that no basis for review is 
presented in the circumstances of this case, noting particularly that the 
Assistant Secretary made affirmative findings, based on the record, that 
the proposed consolidated unit satisfies each of the criteria specified 
in section 10(b) of the Order and will promote a more comprehensive bargaining 
unit structure consistent with the policies of the Order.—'

2J In this regard, as the Council stated in Education Division, Department 
of Health, Education, and Welfare. Washington, D.C., A/SLMR No. 822, FLRC 
No. 77A-88 (Mar. 1, 1978), Report No. 145 , at n. 4, we do not construe 
the Assistant Secretary's statement that "there has been established, in 
effect, a presumption favoring the appropriateness of proposed consolidated 
units" as creating a "legal" presumption which must be rebutted by the party 
opposing the proposed consolidation. Rather, we construe his statement as

(Continued)
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Finally, with respect to your allegation that the Assistant Secretary's 
decision is arbitrary and capricious, It does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision 
in the facts and circumstances of this case. Your contentions to the 
contrary constitute in actuality a disagreement with the Assistant Secretary's 
factual findings and therefore do not present a basis for Council review.
Accordingly, since the Assistant Secretary's decision does not appear arbi­
trary and capricious or present a major policy issue, your appeal^ fails to 
meet the requirements for review as provided under section 2411.12 of the 
Council's rules of procedure, and review of your appeal is hereby denied.
By the Council.

Sincerely,

h ^

\) Exe
"^Henry B. Frazier III 
Executive Director

cc: A/SLMR 
Labor
M. A. Zaltman 
AFGE

(Continued)
a recognition and reaffirmation of the strong policy in the Federal lab'or- 
management relations program of facilitating the consolidation of existing 
bargaining units which still conform to the three appropriate unit criteria 
contained in section 10(b) of the Order. Labor-Management Relations in the 
Federal Service (1975), at 35.
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American Federation of Government Employees, Local 3488 and Federal Deposit 
Insurance Corporation, New York Region. The dispute involved the 
negotiability of union proposals concerning (1) the provision of vehicles to 
employees; and (2) the designation of employees' residences as their 
"official station.”

Council action (March 13, 1978). As to (1), the Council held that the 
union's proposal was excepted from the agency's obligation to bargain under 
section 11(b) of the Order. With regard to (2), the Council held that the 
proposal did not conflict with either section 12(b) or section 11(b) of the 
Order, and that no "compelling need" existed under section 11(a) of the Order 
and Part 2413 of the Council's rules for the agency's regulation asserted as 
a bar to negotiation on the subject proposal. Accordingly, pursuant to 
section 2411.28 of its rules, the Council sustained the agency's determination 
of nonnegotiability as to the union's proposal numbered (1) above, and set 
aside the determination as to (2).

FLRC No. 77A-76
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, Local 3488

(Union)

and FLRC No. 77A-76
Federal Deposit Insurance Corporation 
New York Region

(Activity)

DECISION ON NEGOTIABILITY ISSUES^/

Union Proposal I

Use of Company Car; A company car with radio and air-conditioning 
will be provided to each employee who requests one in lieu of mile­
age allowance. FDIC will pay Insurance, gasoline and all other 
maintenance.

1./ In this case, the agency alleged that the union did not timely request 
an agency head determination as to the negotiability of the proposals 
involved. In this regard, the agency indicated that 7 months elapsed 
between the time the local parties' negotiations were "concluded" and the 
time the union requested an agency negotiability determination. The agency 
therefore requested the Council to dismiss the union's appeal because of the 
alleged failure by the union to diligently seek such agency determination.
We deny this agency request based on the following. The record indicates 
that the local partied' agreement was not intended to dispose of the unre­
solved issues concerning the subject proposals and that the union reserved 
the right to make further attempts to resolve such issues. Moreover, the 
union states without contradiction that it did undertake further, unsuccess­
ful, efforts with agency representatives to resolve the disagreements during 
the 7-month period adverted to by the agency. In these particular cir­
cumstances we find that the negotiability Issues arose, and were referred 
to the agency head for determination, "in connection with negotiations" as 
required by section 11(c) of the Order; and that the record does not contain 
any indication that such referral was rendered improper by the terms of the 
parties' agreement or by any of their related conduct. See American 
Federation of Government Employees. Local 1862 and Veterans Administration 
Hospital. Altoona. Pennsylvania, FLRC No. 76A-128 (Aug. 31, 1977), Report 
No. 137.
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The agency determined that the company car proposal is nonnegotiable because 
it is excepted from the obligation to bargain by section 11(b) of the Order.

Question Here Before the Council

The question is whether the proposal is excepted from the obligation to 
negotiate under section 11(b) of the Order

Opinion

Conclusion: The union's proposal is excepted from the agency's obligation 
to bargain under section 11(b) of the Order. Consequently, the agency's 
determination that the proposal is nonnegotiable was proper and, pursuant 
to section 2411.28 of the Council's rules and regulations, is sustained.

Reasons; The agency asserts that the union's proposal concerns the tech­
nology of performing the agency's work and is therefore outside the 
agency's bargaining obligation under section 11(b) of the O r d e r W e  find 
merit in this position of the agency.

A proposal concerning the providing of vehicles was before the Council in 
the Immigration and Naturalization Service case.A' There, the proposal in 
question provided in pertinent part:

Agency Determination

(Continued)
The agency further alleged that the union failed to comply with the Council's 
rules concerning the service of petitions for review. Although the union 
filed its appeal with the Council on July 11, 1977, the union did not serve 
a copy of its appeal upon the agency by certified mail until August 4, 1977. 
However, since the agency was thereafter given an extended time for the 
filing of its statement of position in accordance with the Council's rules 
and since there has been no showing that the agency was prejudiced, we deny 
the agency's motion to dismiss the union's petition for review. See National 
Federation of Federal Employees, Local 1745 and Veterans Administration Data 
Processing Center, Austin, Texas. FLRC No. 77A-1 (Aug. 26, 1977), Report 
No. 135.

In view of our decision herein, it is unnecessary to consider the 
additional agency contentions concerning the negotiability of the proposal.

3/ Section 11(b) of the Order provides in relevant part:

[T]he obligation to meet and confer does not include matters with 
respect to . . . the technology of performing its work . . . .

Immigration and Naturalization Service and American Federation of Govern­
ment Employees, 3 FLRC 380 [FLRC No. 74A-13 (June 26, 1975), Report No. 75].
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An appropriate number of . . . Patrol vehicles equipped with flashing 
emergency lights will be assigned to traffic checkpoints. The number 
of . . . vehicles will be sufficient to provide adequate safety 
protection.

The Council upheld the agency's contention that the proposal was excepted 
from the agency’s obligation to bargain under section 11(b), stating (at 
394):

As to the requirement in the proposal for "Patrol vehicles," sec­
tion 11(b) also excepts from the agency's obligation to bargain 
matters with respect to "the technology of performing its work . . .
In this regard . . . the instant proposal would require the agency 
to negotiate about the use of particular equipment to perform the 
agency's work at traffic checkpoints. While the agency may nego­
tiate with respect to such matters if it chooses, section 11(b) 
excepts such matters from its obligation to do so. [Footnote omitted.]

In our opinion, the question of whether to provide a "company car" to each 
employee who requests one in lieu of mileage allowance, as the instant 
proposal would require, is likewise a question concerning the adoption of 
a particular "technology" of performing the agency's work. As such, it is 
a matter excepted from bargaining under section 11(b) of the Order

Union Proposal II

Official Station; For all purposes an employee's residence is his 
sole official station. All travel expenses are to be computed from 
the employee’s residence.

Agency Determination

The agency determined that the "official station" proposal is nonnegotiable 
because it conflicts with management’s reserved right under section 12(b)(4) 
of the Order; is excepted from the agency’s obligation to bargain by sec­
tion 11(b) of the Order; and, violates an internal agency regulation 
(General Travel Regulation, section 1203(d)) for which a "compelling need'' 
exists.

V  . Accord, National Treasury Employees Union; Chapter No. 22, National
Treasury Employees Union; and United-States Department of the Treasury, 
Internal Revenue Service, Philadelphia District, FLRC No. 75A-118 
(Nov. 19, 1976), Report No. 118, at 3 of Council decision, and National 
Treasury Employees Union Chapter No. DIG and Internal Revenue Service, 
Chicago District, FLRC No. 74A-93 (Feb. 24, 1976), Report No. 98, at 3 
of Council decision.
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I. Whether the proposal is excluded from bargaining under section 12(b)(4) 
of the Order; or is excepted from the obligation to negotiate by 
section 11(b) of the Order; or, if not,

f

II. Whether a "compelling need" exists within the meaning of section 11(a) 
of the Order and Part 2413 of the Council's rules and regulations for 
the agency regulation concerning temporary duty travel asserted as a 
bar to negotiations.

Opinion

A. Conclusion as to Question I; The proposal does not infringe upon 
management's reserved rights under section 12(b) of the Order; and is not 
excepted from the obligation to negotiate by section 11(b). Accordingly, 
the agency determination that the proposal is nonnegotiable under these 
sections of the Order was improper and, pursuant to section 2411.28 of 
the Council's rules, is set aside.

Reasons; In order to fully understand the reasons for the above conclusion, 
as well as for our conclusion concerning Question B, below, some background 
information concerning the agency's present practice in connection with 
reimbursing unit employees' daily travel costs is required.A/ In this 
regard, according to the record, unit employees are bank examiners who, 
necessarily, perform their principal duties at successive "places of 
temporary assignment," i.e., banks under examination, within the agency's 
New York Region. Further, the Region designates as an examiner's official 
station the city (Albany, Rochester or New York, New York; Moorestown,
New Jersey; or San Juan, Puerto Rico) in which the examiner's field office is

Questions Here Before the Council

The questions are:

According to the record and the 1977/78 United States Government Manual, 
the Federal Deposit Insurance Corporation, an Independent agency within the 
executive branch of the Government, was established to promote and preserve 
public confidence in banks and to protect the money supply through provi­
sion of Insurance coverage for bank deposits. The FDIC operates on Income 
derived from assessments on deposits held by Insured banks and from interest 
on the required Investment of its surplus funds in Government securities.
The accumulated net income of the FDIC totaled $7.3 billion on December 31, 
1976. For the most part, the FDIC's field employees consist of about 1850 
bank examiners (appointed pursuant to authority contained in title 12 of 
the U.S. Code) of which approximately 180 are assigned to the New York 
Region which Is involved in the present dispute. The "Federal Travel 
Regulations" (41 C.F.R. 101-7), which generally apply to executive branch 
agencies (5 U.S.C. 5701), do not regulate the travel allowances for the 
FDIC bank examiners. Rather, travel allowances for the FDIC bank examiners 
are regulated by the FDIC's Internal "General Travel Regulations."
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located. Based on March-April 1977, statistics compiled by the agency, 
an examiner in the New York Region travels 40-50 miles each day to and 
from assignments, on the average. In this connection, it appears from 
the record that the agency reimburses examiners who reside within a 
"normally commutable area of the official station (a 30 mile radius; 50 
miles from New York City)" for travel expenses to and from their residences 
Employees residing outside a "normally commutable area" of the official 
station are reimbursed on a more limited basis in accordance with the 
agency's General Travel Regulations, section 1203(d) (See page 7).
We turn now to the grounds for the agency's determining that the proposal 
is nonnegotiable.

12(b)(4)— The agency asserts that the "official station" proposal would 
interfere with management’s right under section 12(b)(4) of the Order-' 
to maintain the efficiency of government operations. More particularly, 
the agency principally contends that the proposal would "remove any 
assurances" that examiners will live within a reasonable distance of their 
field office. Further, the agency implies that, there being no incentive 
for examiners to live close by, their respective residences would become 
"widely dispersed." Finally, the agency claims that such dispersion would 
result in the agency's having no control over the amount of regular travel 
and subsistence reimbursement since the reimbursement would be computed 
to and from an "unlimited distance."

As we stated in our Little Rock decision,^/ section 12(b)(4) of the Order 
may not be invoked to deny negotiations unless there is a substantial 
demonstration by the agency that increased costs or reduced effectiveness

Ij Section 12(b)(4) of the Order provides:

Sec. 12. Basic provisions of agreements. Each agreement between 
agency and a labor organization is subject to the following

I t iT  f O T n Q T i i - c '  — _

an agency 
requirement s—

(b) management officials of the agency retain the right, in 
accordance with applicable laws and regulations—

(4) to maintain the efficiency of the Government operations entrusted 
to them . . . .
Local Union 2219. International Brotherhood of Electrical Workers,

AFL-CIO and Department of the Army, Corps of Engineers, Little Rock District, 
Little Rock,_ Ark^, 1 FLRC 219 [FLRC No. 71A-46 (Nov. 20, 1972), Report 
No. 30].
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in operations are inescapable and significant and are not offset by com­
pensating benefits, and no such showing has been made in this case. That 
is, the agency has failed to demonstrate that under the proposal examiners' 
residences would become dispersed, as claimed, or that, if such dispersion 
occurred, it would result in increased costs or reduced effectiveness in 
agency operations which would be inescapable, significant, and not offset 
by compensating benefits. Thus, we find in the instant case that the 
agency has failed to establish that the proposal is violative of sec­
tion 12(b)(4) of the Order.

9 /11(b)— The agency further contends that under section 11(b) of the Order—' 
it is "not required to negotiate over its organizational structure and the 
assignment of.employees for administrative purposes." Since the proposal 
"presents inherent difficulties in organization control" and would have 
adverse effects on the agency’s right to organize administratively and 
assign employees, the agency claims the proposal is excepted from its 
obligation to bargain under section 11(b) of the Order.

The purpose of the proposal as reflected in the record is limited solely 
to being an administrative device applicable to the computation of travel 
expenses. That is, the proposal, as set forth by the union and construed 
by the Council for purposes of this decision, is singularly intended to 
designate an employee’s residence as his official station for the exclusive 
purpose of calculating mileage, and thus computing travel expenses, reimbursa­
ble to employees, for travel otherwise authorized by the agency. Consequently, 
in view of its limited effect, the proposal in no way relates to workshifts 
or workweeks, nor is it integrally related to and consequently determinative 
of the staffing patterns of the agency, i.e., the number, types, and grades 
of positions or employees assigned to an organizational unit, work project, 
or tour of duty of the agency, as contended by the agency. On the contrary, 
the proposal, which merely designates the point to or from which mileage 
will be computed for authorized travel and which, as already indicated, 
pertains to no other matters or purposes, places no limits whatsoever on 
the assignment of duties to employees; does not in any manner involve job 
content; and does not relate to the overall organization of the agency 
within the meaning of section 11(b).
Hence, we find that the agency has not supported its contention that the 
proposal would have a determinative effect on the agency’s organization 
or on the assignment of employees to an organizational unit, work project 
or tour of duty within the meaning of section 11(b) of the Order.

Section 11(b) of the Order provides in relevant part:

[T]he obligation to meet and confer does not include matters with 
respect to . . . [an agency's] organization . . . and the numbers, 
types, and grades of positions or employees assigned to an organi­
zational unit, work project or tour of duty . . . .
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Accordingly, having found no conflict between the proposal and either 
section 11(b) or section 12(b) of the Order, we proceed to the question 
of whether the proposal is barred by an agency regulation for which a 
"compelling need" exists.

B. Conclusion as to Question II: No "compelling need" exists under 
section 11(a) of the OrderlO/ and Part 2413 of the Council's rules for 
the agency’s General Travel Regulation, section 1203(d), to bar negotia­
tions on the union’s proposal. Accordingly, the agency determination 
that the proposal is nonnegotiable was improper and. pursuant to sec­
tion 2411.28 of the Council’s rules, is set aside.— '
Reasons: This union proposal, as already indicated, provides that an 
employee's residence is his official station and would require the agency 
to compute otherwise reimbursable travel expenses based on such official 
station. The agency's General Travel Regulations, however, establish 
the policy that reimbursement for travel shall be "for all expenses 
essential to the transacting of official business"; and, with specific 
regard to the calculation of allowances based on travel to and from an 
employee's residence, section 1203(d) of the General Travel Regulations 
provides as follows:

(d) Employees Residing Outside Normally Commutable Areas.

(1) Determinations will be made by Division Heads and Regional 
Directors as to whether places of residence are within 
normally commutable areas of official stations.

(2) For travel following completion of assignment periods, 
except when such completion immediately precedes nonwork

10/ Section 11(a) of the Order, as amended, provides in relevant part, 
as follows:

An agency and a labor organization that has been accorded exclusive 
recognition, through appropriate representatives, shall meet at 
reasonable times and confer in good faith with respect to personnel 
policies and practices and matters affecting working conditions, so 
far as may be appropriate under . . . published agency policies and 
regulations for which a compelling need exists under criteria estab­
lished by the Federal Labor Relations Council and which are issued 
at the agency headquarters level or at the level of a primary 
national subdivision; . . . and this Order.

3-1/ This decision shall not be construed as expressing or implying any 
opinion of the Council as to the merits of the union's proposal. We 
decide only that, as submitted by the union and based on the record before 
the Council, the proposal is properly subject to negotiation by the 
parties concerned under section 11(a) of the Order.
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days for which return to residence is authorized, field 
employees whose place of residence is determined to be 
noncoramutable will be reimbursed on the basis of return­
ing to the official station or residence whichever involves 
the least travel expense. When travelers return to their 
residence and travel expense is limited to the amount 
allowable for travel to the official station, transporta­
tion to the next assignment shall be constructed on the 
basis of travel from the official station to the next 
place of temporary assignment. Conversely, when field 
employees are entitled to travel allowances from their 
last place of temporary assignment to their residence, 
travel allowances to the next place of temporary assign­
ment, shall be based on travel from the residence.

As to the meaning of]this regulation, the agency explains in the record 
that:

Employees whose residences are located within a normally commutable 
area of the official station (a 30 mile radius; 50 miles from New York 
City) are reimbursed for .-travel expenses to and from their residences. 
Only when employees choose to reside outside a normally commutable 
area of the official station are the limitations specified in 
Section 1203(d)(2) of the travel regulations in effect.

The agency takes the position that a "compelling need" exists for this 
agency level regulation under section 11(a) of the Order and, in particular, 
under section 2413.2(b) and (e) of the Council's rules; and, consequently, 
the proposal is nonnegotiable.

The criteria for determining "compelling need" contained in the Council's 
rules relied upon by the agency herein provide:

§ 2413.2 Illustrative criteria.

A compelling need exists for an applicable agency policy or regulation 
concerning personnel policies and practices and matters affecting 
working conditions when the policy or regulation meets one or more 
of the following illustrative^criteria:

(b) The policy or regulation is essential, as distinguished from 
helpful or desirable, to the management of the agency or the primary 
national subdivision.

(e) The policy or regulation establishes uniformity for all or a 
substantial segment of the employees of the agency or primary 
national subdivision where this is essential to the effectuation 
of the public interest. [Emphasis supplied.]
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In claiming that the subject regulation is essential to the management 
of the agency, under section 2413*2(b) of the Council's rules, the agency 
more particularly asserts that in order to schedule bank examinations 
"properly and equitably" it must have assurance that an examiner's travel 
is not "onerous" and that an examiner’s availability for travel is not 
"hindered" by the examiner’s living "a great distance from the field office 
and the banks to be examined." In this regard, according to the agency, 
the union’s proposal would remove "assurances" that examiners would live 
within "reasonable proximity" to the banks they examine; and, additionally, 
would increase (to an unspecified extent) "administrative costs and staffing" 
due to, in effect, a lack of agencywide uniformity in travel reimbursement 
practice.

Similarly, in claiming that the subject regulation establishes uniformity 
which is essential to the effectuation of the public interest under 
section 2413.2(e) of the Council’s rules, the agency more particularly 
argues that the public’s interest is in a safe and sound banking system; 
the agency protects this interest by its examining operations and mainte­
nance of a deposit insurance fund; and, the union's proposal "could result 
in examiners residing a greater distance from the banks they examine," 
thereby resulting in greater travel expenses and, thus. Increasing the 
agency's operating costs.
In our opinion, these arguments fail to establish that the regulation 
either is "essential, as distinguished from helpful or desirable," to the 
management of the agency, or establishes uniformity which "is essential 
to the effectuation of the public interest," so as to bar negotiation on 
the union's proposal.
The Council stated in its decision in the consolidated National Guard 
cases as follows:— ^

[T]he compelling need provisions of the Order were designed and 
adopted to the end that internal "agency regulations not critical 
to effective agency management or the public interest" would be 
prevented from resulting in negotiations at the local level being 
"unnecessarily constricted." . . .
Thus, the Council's illustrative criteria for determining compelling 
need, while distinctive from one another in substance, share one 
basic characteristic intended to give full effect to the compelling 
need concept: They collectively set forth a stringent standard for 
determining whether the degree of necessity for an internal agency 
regulation concerned with personnel policies and practices and 
matters affecting working conditions warrants a finding that the

12/ National Association of Goveimment Employees, Local No. R14-87 and 
Kansas National Guard, FLRC No. 76A—16 (and other cases consolidated 
therewith) (Jan. 19. 1977), Report No. 120, at 11-12.
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regulation Is "critical to effective agency management or the 
public interest" and, hence, should act as a bar to negotiations 
on conflicting proposals at the local level. This overall intent 
is clearly evidenced in the language of the criteria, several of 
which expressly establish that essentiality, as distinguished from 
merely helpfulness or desirability, is the touchstone. [Emphasis 
in original.]

Although the agency in the instant case has asserted its concerns as 
already indicated that under the union's proposal examiners might choose 
not to live within a "reasonable proximity" to the banks they examine and, 
thereby, render their travel onerous, compromise their availability for 
travel, and create work scheduling problems; and, that unspecified increased 
costs to the agency might derive from the lack of agencywide uniformity 
in travel reimbursement practice under the union's proposal, it has failed 
to establish in any manner that tbe "commutable area" basis for reimburs­
ing examiners' travel expenses, as provided for in agency regulations, is 
of critical significance to either the management of the agency or the 
effectuation of the public interest in a "safe and sound banking system."
In this connection, we think the agency has, in part, improperly assessed 
the impact of the union's proposal.

That is, with regard to examiners performing their jobs, including neces­
sary travel, even assuming that under the proposal examiners would move 
their residences to locations at greater distances from the banks to be 
examined, the proposal plainly would not have the additional impact 
implied by the agency of: relieving examiners from their obligation to 
fully perform the duties assigned to them, including necessary travel; 
requiring the agency to tolerate to any extent the failure to perform or 
inadequacy in performing those assigned duties; or, causing the agency 
to modify any of an examiner's duties or day-to-day work assignments 
because of where the examiner has chosen to locate his or her residence. 
Having thus improperly assessed the impact of the proposal, the agency 
has failed to establish that there is any critical linkage between where 
examiners choose to reside, on the one hand, and the management of the 
agency's operations or the effectuation of the public interest in a safe, 
sound banking system, on the other. Likewise, the agency makes no show­
ing that the unspecified increase in "administrative" and "operating" 
costs which it claims would result under the proposal are of critical 
significance'

Thus, we find that the agency has not supported its contentions that the 
subject regulation relied upon by the agency is "essential, as distinguished

13/ Cf. American Federation of Government Employees, Local 1626 and 
General Services Administration, Region 5, FLRC No. 76A-121 (July 13, 1977)» 
Report No. 131, at 6 (mere assertion that regulation prevents "an expendi­
ture of public funds" does not demonstrate essentiality of regulation to 
bar negotiations).
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from helpful or desirable" to the management of the agency or establishes 
uniformity which "is essential to the effectuation of the public interest," 
within the intent of section 2413.2(b) and (e) of the Council's rules.
By the Council.

Henry B/1 
Executive

/3.
razier Iiy
Director

Issued: March 13, 1978
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Internal Revenue Service, Ogden Service Center, et al.. A/SLMR No. 806; and 
Department of the Treasury, Internal Revenue Service. Brookhaven Service 
Center, A/SLMR No. 859. The appeals arose from separate decisions of the 
Assistant Secretary Involving unfair labor practice complaints filed by the 
National Treasury Employees Union (the union) on behalf of itself and certain 
of Its chapters, alleging violations of section 19(a)(1) and (6) of the Order 
by the agency and certain of the agency’s activities. The Assistant Secretary, 
based on a standard enunciated In his decisions for determining which pro­
visions of an agreement terminate and which provisions continue In effect 
upon the expiration of the agreement, found that the agency and Its 
activities had violated section 19(a)(1) and (6) of the Order by unilaterally 
eliminating certain provisions In the parties* agreement following expiration 
of that agreement. Upon consideration of the agency's petitions for review 
and the union's oppositions thereto, the Council determined that both 
decisions of the Assistant Secretary presented the same major policy issue 
concerning "the rights and obligations of the parties with respect to the 
maintenance and/or modification of existing personnel policies and practices 
and matters affecting working conditions upon the expiration or termination 
of an agreement", and accepted the agency's petitions for review (Report 
Nos. 133 and 138).

Council action (March 17, 1978). Inasmuch as both appeals arose out of the 
same basic circumstances and factual background. Involved the same agency 
and national labor organization, and presented the same major policy issue, 
the Council consolidated them for decision on the merits. For reasons fully 
detailed in its decision, including principles set forth therein which 
address the major policy issue described above, the Council found that the 
Assistant Secretary’s decision and order in each of the cases was inconsist­
ent with the purposes of the Order. Accordingly, pursuant to section 
2411.18(b) of its rules of procedure, the Council remanded the cases to the 
Assistant Secretary for action consistent with its decision.

FLRC Nos. 77A-40 and llk-91
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Internal Revenue Seirvice, Ogden Service 
Center; Internal Revenue Service, Fresno 
Service Center; Internal Revenue Service, 
Austin Service Center; Internal Revenue 
Service, Kansas City Service Center; Internal 
Revenue Service, Cincinnati Service Center; 
Internal Revenue Service, Atlanta Service 
Center; Internal Revenue Service, Memphis 
Service Center; Internal Revenue Service, 
Brookhaven Service Center; Internal Revenue 
Service, Philadelphia Service Center; Internal 
Revenue Service, Data Center; Internal Revenue 
Service, National Computer Center; and the 
Internal Revenue Service

and A/SLMR No. 806 
FLRC No. 77A-40

The National Treasury
Chapter No. 066; NTEU
Chapter No. 070; NTEU
Chapter No. 072; NTEU
Chapter No. 078; NTEU
Chapter No. 097; NTEU
NTEU Chapter No. 099

Employees Union; NTEU
Chapter No. 067; NTEU
Chapter No. 071; NTEU
Chapter No. 073; NTEU
Chapter No. 082; NTEU
Chapter No. 098; and

Department of the Treasury, 
Internal Revenue Service, 
Brookhaven Service Center

and

National Treasury Employees 
Union and Chapter No. 099, NTEU

A/SLMR No. 859 
FLRC No. 77A-92

DECISION ON APPEALS FROM 
ASSISTANT SECRETARY DECISIONS

Background of Cases
These appeals arose from two separate decisions of the Assistant Secretary 
Involving unfair labor practice complaints filed by the National Treasury 
Employees Union (the union) on behalf of itself and certain of its chapters
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alleging violations of section 19(a)(1) and (6) of the Order by the . 
Internal Revenue Service (the agency) and certain of its activities. 
Inasmuch as both appeals arise out of the same basic circumstances 
and factual background, involve the same agency and national labor 
organization, and present the same major policy issue, the Council 
here consolidates them for decision on the merits.

The pertinent factual background of these cases, as found by the 
Assistant Secretary, is as follows; The agency and the union were 
parties to a multi-center collective bargaining agreement (MCA) 
covering the employees at the activities involved herein. The MCA was 
due to expire on April 12, 1975. During the course of negotiations for 
a new MCA, the parties twice extended the expiration date of the agreement. 
On April 24, 1975, the parties executed a memorandum of agreement providing 
that the MCA would remain in effect until negotiations were completed or 
the union invoked the impasse procedures provided in the Order, and 
that the MCA would terminate five days after receipt by either party of 
notice of termination. On May 27, 1975, the union notified the agency 
that it was declaring an impasse, and would file its appeal with the 
Federal Service Impasses Panel (Panel) on June 2, 1975. By letter dated 
May 28, 1975, the agency wrote the union that, while it would honor the 
union’s "unilateral decision and right to terminate the agreement and 
thus give up the institutional benefits contained therein . . . , other 
benefits in the agreement . . . accrue to individual employees. We wish 
to advise you that it is our intent to continue these benefits to 
employees intact." The agency’s letter included a detailed list indi­
cating which provisions of the MCA would continue in effect and which 
ones would not. The next day (May 29), the agency head sent a memorandum 
to all employees which included the same list terminating certain provisions 
of the MCA and continuing others described as "applicable to you as an 
employee . . . [Emphasis in original.] This memorandum was issued 
to the employees without notice to or discussion with the union, and 
the agency subsequently refused to negotiate with the union over the 
agency’s changes in personnel policies and practices and matters affecting 
working conditions contained in the memorandum.— '

X/ Section 19(a) of the Order provides, in pertinent part;

Sec. 19. Unfair labor practices. (a) Agency management shall not—

(1) interfere with, restrain, or coerce an employee in the exercise 
of the rights assured by this Order;

(6) refuse to consult, confer, or negotiate with a labor organization 
as required by this Order.

2J On July 18, 1975, the parties signed a new multi-center agreement, 
effective October 18, 1975, and agreed to reinstate the previous MCA 
pending the effective date of the new agreement.
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In A/SLMR No. 806 (FLRC No. 77A-40), the union filed a complaint on 
behalf of itself and 11 of its chapters alleging, in pertinent part, 
that the agency and 11 of its activities violated section 19(a)(1) 
and (6) of the Order by virtue of their elimination of certain portions 
of the MCA upon its expiration. The agency contended that it eliminated 
only those portions of the MCA which were "institutional benefits";
i.e., those benefits which, in the agency's view, pertained to the 
exclusive representative’s rights as an organization and therefore 
terminated with the agreement's expiration. The union asserted that 
such rights, once negotiated, became personnel policies and practices 
and other matters affecting working conditions, and, therefore, any 
unilateral changes with respect to such matters violated the Order.
With respect to this complaint, the Assistant Secretary Found:

[T]he unilateral elimination of those agreement provisions charac­
terized by the [agency] as "institutional benefits" accruing to the 
union qua union was violative of Section 19(a)(1) and (6) of the 
Order. Thus, in my view, only those rights and privileges which 
are based solely on the existence of a written agreement —  e.g., 
checkoff privileges —  in effect, terminated with the expiration 
of a negotiated agreement. On the other hand, other rights and 
privileges accorded to exclusive representatives continue in effect 
until such time as they are modified or eliminated pursuant to 
negotiations or changed after a good faith bargaining impasse has 
been reached. [Footnotes omitted.]

Under these circumstances, the Assistant Secretary, citing his decision 
in U.S. Army Corps of Engineers, Philadelphia District,— ' found that the

_3/ In U.S. Army Corps of Engineers, Philadelphia District, A/SLMR No. 673 
(June 23, 1976), the Assistant Secretary stated that it has been estab­
lished that agency management violates its obligation to meet and confer 
under the Order when it unilaterally changes those terms and conditions 
of employment which are included within the scope of section 11(a) of 
the Order. He further determined that, after bargaining to an impasse, 
agency management does not violate the Order by unilaterally imposing 
changes in terms and conditions of employment which do not exceed the 
scope of its proposals made in the prior negotiations, so long as 
appropriate notice is given to the exclusive representative as to when 
the changes are to become effective in order to give the exclusive repre­
sentative ample opportunity to invoke the services of the Panel before 
the changes are implemented. The Assistant Secretary concluded that the 
framers of the Order intended to give parties discretion with respect to 
seeking the Panel's services under section 17. He went on to state that 
if a party involved in an impasse requested the services of the Panel, 
it would effectuate the purposes of the Order to require the parties, in the 
absence of an overriding exigency, to maintain the status quo and permit 
the processes of the Panel to run their course before the unilateral 
change in terms and conditions of employment could be effectuated.

(Continued)
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activities' "unilateral elimination of other agreement provisions related 
to the [union's] rights, such as posting privileges, etc., constituted 
an improper unilateral change in personnel policies and practices in a/
violation of section 19(a)(1) and (6) of the Order." [Footnotes omitted.]—

In A/SLMR No. 859 (FLRC No. 77A-92), the union filed a complaint on 
behalf of itself and its chapter representing employees at the Brookhaven 
Service Center which alleged, in pertinent part, that the agency violated 
section 19(a)(1) and (6) of the Order by unilaterally altering the 
negotiated grievance procedure after the MCA had expired by eliminating 
the arbitration provision of such negotiated agreement, and by refusing 
to process grievances filed thereafter pursuant to the agency grievance 
procedure. The elimination of the arbitration provision was among the 
changes contained in the aforementioned memorandum sent to all employees 
by the agency head which set forth the list of provisions in the MCA 
that would continue in effect and the ones that would not.

The Assistant Secretary, again citing his decision in U.S. Army Corps of 
Engineers, Philadelphia District, supra, found that the agency violated 
section 19(a)(1) and (6) of the Order by unilaterally excluding arbitra­
tion from the negotiated grievance procedure following the expiration of 
the parties' negotiated agreement. In this regard, the Assistant Secretary 
stated:

Thus, it has been found previously in Internal Revenue Service,
Ogden Service Center, and Internal Revenue Service, et al.,
A/SLMR No. 806, that, " . . .  only those rights and privileges 
which are based solely on the existence of a written agreement —  
e„g., checkoff privileges —  in effect, terminated with the

(Continued)
The union appealed to the Council. The Council, in denying review of the 
appeal [FLRC No. 76A-94 (Feb. 25, 1977), Report No. 122], did not pass 
upon the Assistant Secretary's statement concerning the obligation of 
the parties involved in an impasse to maintain the status quo (absent an 
overriding exigency) once the services of the Panel have been requested 
and to avoid effectuating any unilateral changes in terms and conditions 
of employment until the Panel's processes have run their course. The 
Council noted that such statement, which had been included in the Assistant 
Secretary's decision merely as dictum, had not been appealed to the 
Council and therefore, apart from other considerations, was not properly 
before the Council for review.

M  The union's complaint had also alleged that the agency and activities 
had violated section 19(a)(1) and (6) of the Order by attempting to deal 
directly with unit employees by means of the memorandum issued to them by 
the agency bead. However, as a grievance over the memorandum had been 
filed previously at one of the activities, the Assistant Secretary

(Continued)
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expiration of a negotiated agreement." In my view, arbitration 
is not one of those rights or privileges uniquely tied to a 
written agreement which terminates upon the expiration of a 
Federal sector negotiated agreement. Rather, I find that arbitra­
tion, once agreed upon by the parties as the final step for the 
settling of disputes arising under a negotiated agreement, continues 
thereafter as a term and condition of employment, unless the parties 
have expressly agreed that it terminates with the expiration of 
such negotiated agreement.— /

The agency, on behalf of itself and its activities, appealed the Assistant 
Secretary's decision in each case to the Council. Upon consideration of 
the petitions for review, and the oppositions filed thereto, the Council 
determined that both decisions of the Assistant Secretary present the 
same major policy issue concerning "the rights and obligations of the 
parties with respect to the maintenance and/or modification of existing 
personnel policies and practices and matters affecting working conditions 
upon the expiration or termination of an agreement." The Council also 
determined that the agency's request for a stay in each case met the 
criteria for granting stays as set forth in section 2411.47(e)(2) of 
the Council's rules and granted the requests.

In both cases, the agency and the union filed briefs on the merits with 
the Council as provided for in section 2411.16 of the Council's rules.—
The Department of the Interior filed an amicus curiae brief in FLRC 
No. 77A-40, as provided in section 2411.49 of the Council's rules.

(Continued)

determined that section 19(d) of the Order precluded his passing upon 
that aspect of the complaint. The union's petition for review of this 
portion of the Assistant Secretary's decision was denied by the Council. 
Internal Revenue Service, Ogden Service Center, et al., A/SLMR No. 806, 
FLRC No. 77A-40 (Aug. 12, 1977), Report No. 133.

V  In a footnote to this statement, the Assistant Secretary continued as 
follows:

This is not to say that an activity may not unilaterally change a 
term or condition of employment if such change does not exceed the 
scope of its proposals made in prior negotiations, and if such 
change is made after the activity has bargained to impasse in good 
faith, and where the matter involved has not been submitted to the 
Federal Service Impasses Panel pursuant to Section 17 of the Order. 
See U.S. Army Corps of Engineers, Philadelphia District, cited above.

_6/ The union requested oral argument in both cases here consolidated for 
decision, and the agency requested oral argument in FLRC No. 77A-92. 
Pursuant to section 2411.48 of the Council's rules, the requests are 
denied because the positions of the participants in these cases are 
adequately reflected in the entire record now before the Council.
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The major policy issuo presented in this case concerns the rights and 
obligations of the parties with respect to the maintenance and/or 
modification of existing personnel policies and practices and matters 
affecting working conditions upon the expiration or termination of an 
agreement. The standard enunciated by the Assistant Secretary for 
determining which provisions of an agreement terminate and which 
provisions continue in effect upon the expiration of an agreement, as 
noted above, is that only those rights and privileges which are based 
solely on the existence of a written agreement terminate with the 
expiration of the agreement, whereas other rights and privileges accorded 
to an exclusive representative continue in effect until such time as 
they are modified or eliminated pursuant to negotiations or changed 
after a good faith bargaining impasse has been reached. Thus, as 
previously indicated, the Assistant Secretary concluded that, under his 
standard, for example, negotiated provisions calling for the arbitration 
of grievances and posting privileges would survive the expiration of the 
agreement while checkoff privileges would not. For the reasons stated 
below, we find this standard to be inconsistent with the purposes of the 
Order.

Section 11(a) of the Order provides that an "agency and a labor organi­
zation that has been accorded exclusive recognition . . . shall meet 
at reasonable times and confer in good faith with respect to personnel 
policies and practices and matters affecting working conditions . . . ." 
In addition to the obligation to negotiate concerning personnel policies 
and practices and matters affecting working conditions, section 11(a) 
comprehends the obligation of the parties to give effect to the terms 
of their collective bargaining agreement throughout the duration of that 
agreement.Z' Thus, an agency may not breach its obligation owed to an 
exclusive representative, as set forth in section 11(a) of the Order, 
by changing personnel policies and practices and matters affecting worki 
conditions contained in the agreement during the term of that agreement
With respect to established personnel policies and practices and matters 
affecting working conditions which are not specifically provided for in 
the parties’ agreement, the Council stated in its 1975 Report and 
Recommendations accompanying the issuance of Executive Order 11838:— '

[T]he question is raised as to whether the Order requires . . . 
that a party must meet its obligation to negotiate prior to making 
changes in established personnel policies and practices and matters 
affecting working conditions during the term of an agreement.

Opinion

U e.g.. Department of the Air Force, Base Procurement Office,
Vandenberg Air Force Base, California. A/SLMR No. 485, FLRC No. 75A-25 
(Nov. 19, 1976), Report No. 118, at 8 of the Council's decision.
8/ Id.

Labor-Management Relations in the Federal Service (1975). at 41.
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The Assistant Secretary, when faced with this issue in a case, 
concluded that the Order does require adequate notice and an 
opportunity to negotiate prior to changing established personnel 
policies and practices and matters affecting working conditions 
during the term of an existing agreement unless the issues thus 
raised are controlled by current contractual commitments, or a 
clear and unmistakable waiver is present. We believe that the 
Assistant Secretary’s conclusion on this matter is correct . . . .

That is, a party may not unilaterally change established personnel policies 
and practices and matters affecting working conditions not specifically 
provided for in the agreement without first fulfilling its obligation to 
negotiate —  i.e., without first providing notice to the other party of 
the proposed change and, upon that party's request, negotiating over such 
proposal. Thus, it is clear that the obligation to negotiate, as set 
forth in section 11(a) of the Order, requires both parties during the 
term of an agreement to maintain established personnel policies and 
practices and matters affecting working conditions, whether or not such 
terms are incorporated in such agreement, unless and until they are 
modified in a manner consistent with the Order.

As stated above, the question presented in this case concerns the rights 
and obligations of the parties with respect to the maintenance and/or 
modification of existing personnel policies and practices and matters 
affecting working conditions upon the expiration or termination of an 
agreement. In our view, existing personnel policies and practices and 
matters affecting working conditions, whether or not they are included 
in a negotiated agreement, continue as established upon the expiration 
of a negotiated agreement, absent an express agreement by the parties 
that such personnel policies and practices and matters affecting 
working conditions terminate upon the expiration of that agreement or 
unless otherwise modified in a manner consistent with the Order.

Such conclusion implements the recognized policy of the Order to foster 
stability in the Federal labor-management relations program.— ' Further, 
it is consistent with the established framework of the Order which 
constricts unilateral changes in current personnel policies and practices 
and matters affecting working conditions and which provides for the 
peaceful resolution of bargaining disputes. Finally, our conclusion 
as to the continuation of established personnel policies and practices 
and matters affecting working conditions may be readily applied by the

10/ See, e.g., Labor-Management Relations in the Federal Service (1975), 
at 36; Department of the Interior, Bureau of Reclamation, Yuma Pro.jeets 
Office, Yuma, Arizona, A/SLMR No. 401, FLRC No. 74A-52 (Sept. 27, 1976), 
Report No. 112, at 11; Defense Supply Agency, Defense Property Disposal 
Office, Aberdeen Proving Ground, Aberdeen, Maryland, A/SLMR No. 36o,
3 FLRC 787, 803 [FLRC No. 74A-22 (Dec. 9, 1975), Report No. 88].
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parties and facilitates "the maintenance of constructive and cooperative 
relationships between labor organizations and management officials," 
which is an underlying objective of the Order.il/

In the Council’s view, the standard applied by the Assistant Secretary 
under which "those rights and privileges . . . based solely on the 
existence of a written agreement . . . [are] terminated with the 
expiration of a negotiated agreement" is inconsistent with the purposes 
and policies of the Order. Thus, the application of this standard 
would reduce desired stability in that certain personnel policies and 
practices and matters affecting working conditions previously estab­
lished by the parties' agreement would automatically terminate upon its 
expiration. In addition, this standard is unclear as to which personnel 
policies and practices and matters affecting working conditions "are 
based solely on the existence of a written agreement" and which are not, 
and such uncertainty would be potentially disruptive of the relationships 
between the parties. In the latter regard, as noted above,—  ̂ the 
Assistant Secretary found, for example, that negotiated provisions 
calling for the arbitration of grievances and posting privileges were 
not dependent upon the existence of a written agreement and therefore 
would survive the expiration of an agreement, whereas a provision for 
dues checkoff was dependent upon the existence of such an agreement and 
therefore would not survive.
Thus, to repeat, the Order in our opinion requires that existing personnel 
policies and practices and matters affecting working conditions, whether or 
not they are included in a negotiated agreement, must continue as establish­
ed upon the expiration of a negotiated agreement, absent an express agreement 
by the parties that such personnel policies and practices and matters af­
fecting xrorking conditions terminate upon the expiration of that agreement 
or unless otherwise modified in a manner consistent with the Order.12/

11/ See paragraph 3 of the Preamble of the Order, and Labor-Management 
Relations in the Federal Service (1975), at 63.
12/ Supra at 6.

13/ This requirement includes dues withholding, which clearly falls within 
the scope of bargaining under section 11(a) of the Order. Section 21 of 
the Order provides in pertinent part that allotments of dues terminate 
when "the dues withholding agreement between the agency and the labor 
organization is terminated . . . ." [Emphasis added.] In the Council's 
opinion, the language of section 21 requires an affirmative act by one or 
both parties to the agreement in order to effect cancellation of the dues 
withholding agreement. That is, the occurrence of the expiration date of 
a negotiated agreement which contains a dues withholding agreement does 
not, in and of itself, result in termination of dues withholding. As 
with other personnel policies and practices and matters affecting working

(Continued)
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Of course, just as in the situation where no collective bargaining 
agreement has previously existed, agency management, upon the expiration 
of a negotiated agreement, retains the right to unilaterally change 
provisions contained therein relating to "permissive” subjects of 
bargaining, i.e., those matters which are excepted from the obligation 
to negotiate by section 11(b) of the O r d e r a n d  either party may 
change matters which are outside the scope of such obligation under 
section 11(a) of the Order. Consequently, absent the parties' agreement 
to the contrary, the parties are not obligated to maintain those matters 
upon the expiration of their agreement.— ' Similarly, those agency 
regulations issued during the term of an agreement and which were not 
operative with respect to the bargaining unit during such term become

(Continued)

conditions, dues withholding provisions in expired negotiated agreements 
continue in effect and cannot be unilaterally changed except as consistent 
with the bargaining obligation under section 11(a) of the Order. Thus, 
for example, if the parties during negotiations wish to provide clearly 
and specifically in their collective bargaining agreement that dues 
withholding will terminate upon the expiration of the agreement, without 
the necessity of an affirmative act by the parties, such a provision 
would constitute a valid waiver of the parties' rights and would operate 
to terminate dues withholding upon the agreement's expiration. Cf. 
Labor-Management Relations in the Federal Service (1975), at 49-50, and 
Defense Supply Agency, Defense Property Disposal Office, Aberdeen Proving 
Ground, Aberdeen, Maryland, A/SLMR No. 360, 3 FLRC 787, 804-806 [FLRC 
No. 74A-22 (Dec. 9, 1975), Report No. 88].

14/ Section 11(b) of the Order provides in pertinent part:

[T]he obligation to meet and confer does not include matters with 
respect to the mission of an agency; its budget; its organization; 
the number of employees; and the numbers, types, and grades of 
positions or employees assigned to an organizational unit, work 
project or tour of duty; the technology of performing its work; 
or its internal security practices. . . .

15/ See, e.g., AFGE Council of Locals 1497 and 2165 and Region 3, General 
Services Administration, Baltimore, Maryland, 3 FLRC 396 [FLRC No. 74A-48 
(June 26, 1975), Report No. 75]. In this regard, the Council has held 
that a proposal advanced during negotiations for a new agreement is 
excepted from the obligation to bargain by section 11(b) regardless of 
the fact that the proposal has been contained in prior agreements between 
the parties. See International Association of Machinists and Aerospace 
Workers, Local Lodge 1859 and Marine Corps Air Station and Naval Air Rework 
Facility, Cherry Point, North Carolina, FLRC No. 77A-28 (Feb. 28, 1978), 
Report No. 145 at note 2.
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effective upon the expiration of that agreement.—  Such a result is 
mandated by section 12(a) of the Order, which, as explained in the Report 
accompanying the Order, requires that "an agreement must be brought into 
conformance with current agency policies and regulations at the time it 
is renegotiated or before it is extended, except where specific exceptions 
are granted or renewed."— '
Also— just as in the situation where the parties are for the first time 
negotiating a comprehensive collective bargaining agreement and where upon 
impasse in those negotiations a party wishes to change otherwise negotiable 
personnel policies and practices and matters affecting working conditions-- 
a party to the renegotiation of an agreement may not effect such changes 
unless it provides the other party with sufficient notice of its intent 
to implement the changes (which cannot exceed the scope of the proposals 
advanced by that party during prior negotiations) so that the other party 
is afforded a reasonable opportunity under the circumstances to invoke 
the processes of the Federal Service Impasses Panel. If the processes 
of the Panel are not invoked within a reasonable time of such notification, 
the Council finds, in agreement with the Assistant Secretary,‘that it is 
consistent with the Order for the party seeking to implement the changes 
to effect those changes. However, once the Panel's processes are invoked 
within a reasonable time of such notification, we further find, in sub­
stantial agreement with the Assistant Secretary, that the parties must 
adhere to established personnel policies and practices and matters affect­
ing working conditions, including those contained in the expired agreement, 
to the maximum extent possible.lo/

16/ Section 12(a) of the Order provides:
Basic provisions of agreements. Each agreement between an agency 
and a labor organization is subject to the following requirements

(a) in the administration of all matters covered by the agreement, 
officials and employees are governed by existing or future laws 
and the regulations of appropriate authorities, including policies 
set forth in the Federal Personnel Manual; by published agency 
policies and regulations in existence at the time the agreement was 
approved; and by subsequently published agency policies and regula­
tions required by law or by the regulations of appropriate authorities, 
or authorized by the terms of a controlling agreement at a higher 
agency level[.]

17/ Labor-Management Relations in the Federal Service (1975), at 72.
18/ See Department of the Interior, Bureau of Reclamation, Yuma Projects 
Office, Yuma. Arizona, supra n. 10, at 12 of the decision, in which the 
phrase "to the maximum extent possible" was indicated to encompass 
changes consistent with the necessary functioning of the agency.

320



The above requirements afford a P&Xty the opportunity to invoke the impasse 
resolution machinery of the Order— ' and at the same time effectuate the 
policy of the Order to foster stability in the Federal labor-management 
relations program. Thus, in our view, it is consistent with the purposes 
and policies of the Order to require the parties to maintain the status 
quo to the maximum extent possible once the Panel’s processes have been 
invoked in order to permit the Panel to decide whether to require further 
negotiations or to exercise jurisdiction over the dispute and, in the 20/ 
latter event, to take the action deemed necessary to settle the dispute.—  
In this regard, as the Council has previously noted, the impasse resolution 
machinery of the Panel established by the Order was intended to be (and has 
operated as) one aspect of the bargaining process.—

Summary

Thus, to summarize the principles discussed herein: Upon the expiration 
of a negotiated agreement, existing personnel policies and practices and 
matters affecting working conditions, whether or not they are included 
in a negotiated agreement, continue as established, absent an express 
agreement by the parties that such personnel policies and practices and 
matters affecting working conditions terminate upon the expiration of 
that agreement or unless otherwise modified in a manner consistent with 
the Order. However, agency management retains the right upon the 
expiration of a negotiated agreement to unilaterally change provisions

19/ Sections 16 and 17 of the Order provide:
Sec. 16. Negotiation disputes. The Federal Mediation and 
CSonciliation Service shall provide services and assistance to 
Federal agencies and labor organizations in the resolution of 
negotiation disputes. The Service shall determine under what 
circumstances and in what manner it shall proffer its services.

Sec. 17. Negotiation impasses. When voluntary arrangements, 
including the services of the Federal Mediation and Conciliation 
Service or other third-party mediation, fail to resolve a negotia­
tion impasse, either party may request the Federal Service Impasses 
Panel to consider the matter. The Panel, in its discretion and 
under the regulations it prescribes, may consider the matter and 
may recommend procedures to the parties for the resolution of the 
impasse or may settle the impasse by appropriate action. Arbitra­
tion or third-party fact finding with recommendations to assist in 
the resolution of an impasse may be used by the parties only when 
authorized or directed by the Panel.

20/ Labor-Management Relations in the Federal Service (1975), at 72-73.

n /  Id., at 58.
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contained therein relating to "permissive" subjects of bargaining, i.e., 
those matters which are excepted from the obligation to negotiate by 
section 11(b) of the Order, and either party may change matters which 
are outside the scope of such obligation under section 11(a) of the 
Order. Similarly, those agency regulations issued during the term of 
a negotiated agreement which were not operative with respect to the 
bargaining unit during such term become effective, as mandated by 
section 12(a) of the Order, upon the expiration of that agreement. Also, 
where (as here) the parties are renegotiating a comprehensive collective 
bargaining agreement and reach impasse, a party may not effect changes 
in otherwise negotiable personnel policies and practices and matters 
affecting working conditions without first providing the other party 
with sufficient notice of its intent to implement the changes (which 
changes cannot exceed the scope of the proposals advanced during prior- 
negotiations by the party seeking to implement the changes) so that the 
other party is afforded a reasonable opportunity under the circumstances 
to iav/oke the processes of the Panel. If the Panel's processes are not 
invoked within a reasonable time of such notification, the party seeking 
to implement the changes may effect those changes. However, once the 
Panel’s processes are invoked within a reasonable time of such notification, 
the parties must adhere to established personnel policies and practices 
and matters affecting working conditions, including those contained in 
the expired agreement, to the maximum extent possible —  i.e., to the 
extent consistent with the necessary functioning of the agency.

Accordingly, as the Assistant Secretary’s decisions in A/SLMR No. 806 
and A/SLMR No . 859 are based on a standard which the Council has found 
to be inconsistent with the purposes of the Order, the Council will remand 
the cases to him for action consistent with the principles set forth herein.

Conclusion
For the foregoing reasons, we find that the Assistant Secretary's decision 
and order in each of the above-entitled cases is inconsistent with the 
purposes of the Order. Accordingly, pursuant to section 2411.18(b) of 
the Council’s rules of procedure, we remand the cases to him for action 
consistent with our decision herein.

By the Council.

fenry B 
Executi

Issued: March 17, 1978
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American Federation of Government Employees, Local 2814, AFL-CIO and 
Department of Transportation, Federal Railroad Administration. The dispute 
involved the negotiability of a provision in the local parties' agreement 
concerning the transportation under certain conditions of unit employees' 
dependents incident to such employees using Government vehicles for 
authorized "official purposes." Upon review of the agreement pursuant to 
section 15 of the Order, the agency head determined that the provision was 
nonnegotlable because it contravened 31 U.S.C, § 638a(c)(2); and the union 
appealed to the Council.

Council action (March 21, 1978). Because the case concerned Issues within 
the jurisdiction of the Comptroller General's Office, the Council, in 
accordance with established practice, requested a decision from him as to 
whether the disputed provision conflicted with 31 U.S.C. § 638a(c)(2).
Based upon the decision of the Comptroller General, rendered in response to 
the Council's request, the Council held that the provision in question did 
not conflict with 31 U.S.C. § 638a(c)(2). Accordingly, the Council set 
aside the agency head's determination of nonnegotlablllty.

FLRC No. 77A-65
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, Local 2814, AFL-CIO

(Union)

and FLRC No. 77A-65

Department of Transportation, 
Federal Railroad Administration

(Agency)

DECISION ON NEGOTIABILITY ISSUE 

Provision 

ARTICLE XIII 

TRAVEL

Section E. Employees assigned GSA vehicles will have the right to 
transport their legal dependents while traveling in GSA vehicles, 
subject to the following conditions:

1. The Immediate supervisor must be notified in writing of such 
travel by dependents by the submission of a planned itinerary in 
advance, which identifies the dependents and relationship of the 
dependents.
2. The employee is on a planned itinerary requiring an absence of 
more than sixty (60) hours from his duty station.

Agency Determination
The agency head determined, while reviewing the above provision of a 
negotiated agreement pursuant to section 15 of the Order,— ' that the 
provision is nonnegotiable because it contravenes 31 U.S.C. § 638 a(c)(2)

1/ Section 15 of the Order provides:
Sec. 15. Approval of agreements. An agreement with a labor organi­
zation as the exclusive representative of employees in a unit is 
subject to the approval of the head of the agency or an official

(Continued)
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Question Here Before the Council 

The question Is whether the provision contravenes 31 U.S.C. § 638a(c)(2)»

Opinion

Conclusion; The provision does not conflict with 31 U.S.C. § 638a(c)(2). 
Thus, the agency determination that the provision Is nonnegotlable was 

5 Improper and, pursuant to section 2411.28 of the Council's rules and
regulations. Is set aside.

Reasons: Because this case concerns Issues within the jurisdiction of 
the Comptroller General’s Office, the Council, In accordance with 
established practice, requested a Comptroller General decision as to 
whether the provision conflicts with 31 U.S.C. § 638a(c)(2).

The Comptroller General's decision In the matter, B-190440, January 20, 
1978, Is set forth below:

This action Is In response to a letter dated October 3, 1977, from 
Mr. Henry B. Frazier, III, Executive Director, Federal Labor 
Relations Council, requesting our ruling on a negotiability matter 
concerning the American Federation of Government Employees (AFGE), 
Local 2814 and the Department of Transportation, Federal Railroad 
Administration, FLRC No. 77A-65. The matter Involves a proposal 
by AFGE which would permit Federal employees to transport their 
legal dependents In Government vehicles while performing official 
business, subject to certain conditions.

3“'̂̂ The proposal In question Is set forth below:

nee of

"Section E. Employees assigned GSA vehicles will have the 
right to transport their legal dependents while traveling 
in GSA vehicles, subject to the following conditions:

(Continued)
designated by him. An agreement shall be approved within forty-five 

fa days from the date of its execution if it conforms to applicable
[lie laws, the Order, existing published agency policies and regulations

(unless the agency has granted an exception to a policy or regula­
tion) and regulations of other appropriate authorities. An agreement 
which has not been approved or disapproved within forty-five days 
from the date of its execution shall go into effect without the 
required approval of the agency head and shall be binding on the 
parties subject to the provisions of law, the Order and the regula- 
tlons of appropriate authorities outside the agency. A local 

j] agreement subject to a national or other controlling agreement at a
higher level shall be approved under the procedures of the controlling 

gjj agreement, or, if none, under agency regulations.
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"1. The immediate supervisor must be notified in writing of 
such travel by dependents by the submission of a planned 
itinerary in advance, which identifies the dependents and 
relationship of the dependents.

"2. The employee is on a planned itinerary requiring an 
absence of more than sixty (60) hours from his duty station."

The AFGE states that a similar provision was included in a Federal 
Railroad Administration order effective January 20, 1972, following 
negotiations on that point between the agency and the AFGE. The 
union believes that the proposal is not in conflict with law.

The Department of Transportation’s position is set forth in a 
July 26, 1977, letter to the Federal Labor Relations Council. The 
Department states that it is of the opinion that the above-quoted 
proposal is nonnegotiable because it contravenes 31 U.S.C. § 638a(c) 
(1970). It further states that the inclusion of a similar provision 
in prior Federal Railroad Administration regulations does not over­
come the prohibition contained in the cited statute. Section 638a(c) 
states, in pertinent part:

"Unless otherwise specifically provided, no appropriation 
available for any department shall be expended—

"(2) for the maintenance, operation, and repair of any 
Government-owned passenger motor vehicle or aircraft not 
used exclusively for official purposes; and ’official 
purposes’ shall not include the transportation of officers 
and employees between their domiciles and places of employment, 
except in cases of medical officers on out-patient medical 
service and except in cases of officers and employees engaged 
in field work the character of whose duties makes such trans­
portation necessary and then only as to such latter cases 
when the same is approved by the head of the department 
concerned.* * *"

Section 638a(c)(2) does not define the term "official purposes."
It provides only that the term does not include the transportation 
of employees between their homes and places of employment, except 
in certain specified cases not relevant here. In construing 
section 638a(c)(2), this Office has recognized that its primary 
purpose is to prevent the use of Government vehicles for the personal 
convenience of employees,
The AFGE proposal would allow an employee’s dependents to accompany 
him in a Government vehicle from the employee’s residence or
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headquarters to his temporary duty station incident to an assignment 
which would require an absence of more than a specified time period.
The proposal does not purport to authorize the transportation of 
dependents for any purpose when the employee himself would be pro­
hibited from performing travel. Of course, if the employee^^used the 
Government vehicle to transport a dependent for other than "official 
purposes," he would be subject to the sanctions set forth in 
section 638a(c)(2). See Clark v. United States, 162 Ct. Cl. 477 
(1963), in which the Court of Claims held that a 90-day suspension 
of an employee was sufficient punishment when he permitted his wi e 
to drive a Government vehicle on personal business, on a few 
occasions. Thus, under the AFGE proposal the Government vehicle 
could be used only for "official purposes" and the transportation or 
any dependents could only be made incident to such use.
Determinations concerning Government interest with regard to sec­
tion 638a(c)(2) are primarily to be made by the administrative 
agency concerned within the framework of applicable laws. 54 Comp.
Gen. 855 (1975) and B-164184, June 21, 1968. However, in makxng 
determinations with regard to Government interest, an agency should 
consider the possible increased liability of the Government under 
the Federal Tort Claims Act, 28 U.S.C. § 2671 ^  , for damages 
suffered by such dependents through any negligence of the employee. 
Furthermore, employees should be advised that their dependents are 
not authorized to drive Government vehicles. Since such dependents 
are not "employees" within the meaning of the Federal Tort Claims 
Act, the Government would apparently not be liable for d^ages 
suffered by a third party occasioned by the negligence of the 
dependent. Moreover, it appears that should damage result from the 
negligence of the dependent such person might be held liable not 
only to the third party, but also to the Government for any damage 
to the Government vehicle.
Other factors for consideration would be the availability of space 
in the Government vehicle and the possible disruption in routine 
which might be caused by a large number of dependents accompanying 
an employee. Also, since GSA vehicles are involved, the contract 
agreement should be approved by GSA. The specific 
each particular situation will, no doubt, suggest additional 
for consideration. Since determinations should be made on a case-by- 
case basis, as opposed to a blanket policy, we suggest that the 
agency retain authority to make the required determination on a 
case-by-case basis.
Accordingly, where the transportation of a dependent in ^ 
vehicle is such that the dependent merely accompanies an employee 
an otherwise authorized trip scheduled for the transaction of ofticiai
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business, and the agency involved makes a determination that it is 
in the Government's interest for the dependent to accompany the 
employee (for instance, for morale purposes), we do not believe 
that the provisions of section 638a(c)(2) would be violated. Thus, 
we are of the view that the provisions of 31 U.S.C. § 638a(c)(2) do 
not, by themselves, serve to make the AFGE proposal nonnegotiable.

Based on the foregoing decision by the Comptroller General, we find that 
the provision agreed to by the parties at the local level, concerning the 
transportation under certain conditions of unit employees' dependents 
incident to such employees’ using Government vehicles for authorized 
"official purposes," does not conflict with 31 U.S.C. § 638a(c)(2).^/ 
Accordingly, the agency head's determination that the provision is 
nonnegotiable because it contravenes 31 U.S.C. § 638a(c)(2) was in error 
and must be set aside.^/

By the Council.

Issued: March 21, 1978

7j We note, in this respect, that the Comptroller General's decision 
includes specific guidance to the agency as to significant factors to 
be considered in making "determinations concerning Government interest" 
in administering this contract provision. That is, the agency must assure 
on a case-by-case basis that the implementation of the provision is con­
sistent with the framework of applicable laws as well as requirements of 
outside authorities such as the General Services Administration. Accord­
ingly, such guidance of the Comptroller General is deemed to be subsumed 
by the provision which was agreed to by the local parties in this case.
_3/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the provision. We decide 
only that, as agreed upon by the parties and based upon the record before 
the Council, the provision is properly subject to negotiations by the 
parties.
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U.S. Army Mortuary, Oakland Army Base, Oakland, California, A/SLMR No. 857. 
Pursuant to section 2A11.4 of the Council's rules of procedure, the 
Assistant Secretary referred the following major policy issue to the Council 
for consideration: Whether the Assistant Secretary can find that in a 
successorship situation the agreement bar which existed pursuant to the 
predecessor's negotiated agreement with the exclusive representative may 
continue in effect after the reorganization so as to afford the successor 
employer and the exclusive representative a period of stability free from 
rival claims or other questions concerning majority status?

Council action (March 21, 1978). The Council held that the Assistant 
Secretary may interpret and apply his existing agreement bar rules or 
prescribe analogous rules to find that in a successorship situation the 
agreement bar which existed pursuant to the predecessor's negotiated agree­
ment with the exclusive representative may continue in effect after the 
reorganization so as to afford the gaining employer and the exclusive 
representative a period of stability free from rival claims or other 
questions concerning representation.

FLRC No. 77A-69

329



UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

U.S. Army Mortuary,
Oakland Army Base,
Oakland, California

and
Walter D. Smith A/SLMR No. 857

FLRC No. 77A-69
and

American Federation of Government 
Employees, Local 1157, AFL-CIO

DECISION ON REFERRAL OF MAJOR 
POLICY ISSUE FROM ASSISTANT SECRETARY

Background of Case
This case came before the Assistant Secretary on a petition filed by 
Walter D. Smith, an employee of the U.S. Army Mortuary, Oakland Army 
Base, Oakland, California (the activity) seeking the decertification 
of the American Federation of Government Employees, Local 1157,
AFL-CIO (the union) as the exclusive representative of certain activity 
employees. During his consideration of the case, the Assistant Secretary 
determined that it raised a major policy issue which he has referred to 
the Council for decision pursuant to section 2411.4 of the Council’s 
rules of procedure.-!-/
In his order referring the major policy issue to the Council, the 
Assistant Secretary found that the activity had been a component of

Section 2411.4 of the Council's rules of procedure provides:

Notwithstanding the procedures set forth in this part, the Assistant 
Secretary or the Panel may refer for review and decision or general 
ruling by the Council any case involving a major policy issue that 
arises in a proceeding before either of them. Any such referral 
shall be in writing and a copy of such referral shall be served on 
all parties to the proceeding. Before decision or general ruling, 
the Council shall obtain the views of the parties and other inter­
ested persons, orally or in writing, as it deems necessary and 
appropriate.
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the Military Traffic Management Coramand, Western Area (MTMCWA), at 
which time the union was the exclusive representative of a certified 
unit of the activity’s mortuary employees. He further found that in 
April 1975, the union and MTMCWA entered into a 2-year negotiated 
agreement covering the mortuary unit and other units at the Oakland 
Army Base. In February 1976, the Department of the Army implemented 
the results of a study it had conducted and transferred the unit of 
mortuary employees from MTMCWA to the U.S. Army Adjutant General 
Center (TAGCEN). The duty station of these employees remained at the 
Oakland Army Base, however. The record further indicates that in 
May 1976, after the reorganization, an employee of the activity filed 
a petition (DR) seeking to decertify the union as the exclusive represent­
ative for the mortuary unit.

In view of the facts present in the case before him, the Assistant 
Secretary, referring to the Council's decision in Defense Supply Agency, 
Defense Property Disposal Office, Aberdeen Proving Ground, Aberdeen, 
Maryland, A/SLMR No. 360, 3 FLRC 787 [FLRC No. 74A-22 (Dec. 9, 1975), 
Report No. 88], noted that the Council has determined, in part, that an 
agency or employing entity is a "successor" when: "(1) the recognized 
unit is transferred substantially intact to the gaining employer; (2) the 
appropriateness of the unit remains tinimpaired in the gaining employer; 
and (3) a question concerning representation is not timely raised as to 
the representative status of the incumbent labor organization." Based 
on the record before him, the Assistant Secretary found that TAGCEN was 
a "successor" activity in that the recognized mortuary unit had been 
transferred substantially intact from MTMCWA to TAGCEN and the appropri­
ateness of the unit had remained unimpaired in the gaining employer 
following the reorganization. He then questioned the meaning intended 
by the Council of various aspects of its DSA decision, stating in this 
regard:

But for a possible conflict in policy, I would, for the purpose 
of maintaining labor relations stability following a reorganiza­
tion where a successor employer emerges, allow the agreement bar 
which existed pursuant to the predecessor's negotiated agreement 
with the exclusive representative to continue in effect after the 
successor employer assumes control so as to afford the successor 
employer and exclusive representative a stable period free from 
the raising of questions concerning representation.

In view of the foregoing, the Assistant Secretary referred the following 
major policy issue to the Council for consideration:

Whether the Assistant Secretary can find that in a successorship 
situation the agreement bar which existed pursuant to the pred­
ecessor's negotiated agreement with the exclusive representative 
may continue in effect after the reorganization so as to afford
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the successor employer and the exclusive representative a period 
of stability free from rival claims or other questions concerning 
majority status?

The Assistant Secretary concluded:
In my judgment, the purposes of the Order will best be served by 
not permitting, within the period of the previous negotiated 
agreement, a questioning of the majority status of the incumbent 
union. All bar periods represent an accommodation in balancing 
the interest of employee freedom to choose representatives and 
the interest of stability in labor relations. The application 
of the agreement bar period to successorship situations will 
restore the predictability of periods when representation 
petitions may be filed. It will reduce administrative confusion 
in reorganizations; it will enable the gaining employer and 
incumbent representative to engage in long range planning free 
from unnecessary disruption; and it will promote effective 
dealings and efficiency of agency operations.

Opinion

The major policy issue referred to the Council by the Assistant Secretary 
concerns his application of the agreement bar limitation on the processing 
of representation petitions in situations where a recognized unit has 
been transferred substantially intact to a gaining employer and the 
appropriateness of the unit remains unimpaired in the gaining employer.
That is, in such situations, may the agreement bar which existed pursuant 
to the predecessor's agreement with the exclusive representative or an 
analogous bar preclude the raising of a question concerning representation 
as to the representative status of the incumbent labor organization?

The Council has often reaffirmed the Assistant Secretary's authority 
under section 6(d) of the Order^'to prescribe, interpret and apply regula­
tions in carrying out his functions and responsibilities enumerated in 
section 6(a) of the Order, including his responsibility to decide questions 
as to the appropriate unit for the purpose of exclusive recognition and 
related issues, and to supervise elections in appropriate units and certify

7J Section 6(d) of the Order provides:
Sec. 6. Assistant Secretary of Labor for Labor-Management Relations.

(d) The Assistant Secretary shall prescribe regulations needed to 
administer his functions under this Order.
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the results. See, e.g.. U.S. Department of Health, Education, and 
Welfare, Social Security Administration, Grand Rapids, Michigan.
Assistant Secretary Case No. 52-5578 (RO), 3 FLRC 841 [FLRC No. 75A-19 
(Dec. 31, 1975), Report No. 94], and Department of the Air Force,
Ellsworth Air Force Base, South Dakota, Assistant Secretary Case No.
60-3412 (RO), 2 FLRC 246 [FLRC No. 73A-60 (Oct. 30, 1974), Report 
No. 59]. Moreover, in its 1975 Report and Recommendations, the Council 
noted with approval certain "bars to elections," either provided for 
in the Order or fashioned by the Assistant Secretary in his regulations 
(Section 202.3) or case decisions, relating to the timeliness of 
representation petitions filed with the Assistant Secretary for 
processing.^/

The Council stated in this regard:A/

In our view, such bars foster desired stability in labor-management 
relations in that parties to an existing bargaining relationship 
have a reasonable opportunity to deal with matters of mutual concern 
without the disruption which accompanies the resolution of a 
question of representation. . . .

Clearly, the Assistant Secretary’s authority to prescribe, interpret 
and apply such bars in carrying out the foregoing responsibilities 
extends equally to successorship situations such as involved in the 
instant case before the Assistant Secretary. That is, the Assistant 
Secretary may, under his section 6 authority, and consistent with the 
purposes of the Order, interpret and apply his existing agreement bar 
rules or prescribe analogous rules with respect to the raising of questions 
concerning representation following a determination that the recognized 
unit was transferred substantially intact to the gaining employer and 
remained appropriate. While the gaining employer, as here, may not have

3̂/ More particularly, the Council noted that "a petition is untimely if 
filed within 12 months of a valid election or within 12 months after the 
certification of a labor organization as the exclusive representative of 
employees in an appropriate unit, commonly referred to as an ’election 
bar’ and a ’certification bar’ respectively," and that "when there is a 
signed agreement having a term not to exceed 3 years, a petition for an 
election among covered employees is untimely unless filed between the 
90th and 60th day preceding the expiration of the agreement, commonly called 
an ’agreement bar.’" Labor-Management Relations in the Federal Service 
(1975), at 36.

4/ Id.
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assumed the predecessor agreementl/and therefore no "agreement bar" as 
such exists, we see no inconsistency with the purposes of the Order in 
the Assistant Secretary concluding that similar "bar" principles preclude 
the raising of a rival claim or other question concerning majority 
status.^/ In this regard, we note, as did the Assistant Secretary, that 
under such a rule "questions concerning representation could be raised^ 
only during the 'open period' in the term of the predecessor's agreement."Z'

In the Council's opinion, the adoption of such a rule, as indicated by 
the Assistant Secretary, would maintain the stability of labor-management 
relations by providing the gaining employer and the exclusive representa­
tive a stable period free from the raising of questions concerning 
representation.-^' Specifically, as stated by the Assistant Secretary, a

_5/ As the Council stated in PSA (3 FLRC at 803), a "successor" is not 
"required to adopt and be bound by any agreement which may have been 
entered into between the losing employer and the incumbent union." (Rather 
the successor is enjoined to maintain recognition and to adhere to the
terms of the prior agreement to the maximum extent possible.)

The Council declared in PSA (3 FLRC at 802) that a "successor" relation­
ship exists only where, among other things, "a question concerning repre­
sentation is not timely raised as to the representative status of the 
incumbent labor organization." [Emphasis added.] The Council further 
stated in that case (at n. 17) that a new secret ballot election would be 
required if, after a reorganization, the employees or a rival labor 
organization "duly" raised a question concerning representation. In our 
view, such a question may be "duly" raised only where it is "timely" raised 
under rules established by the Assistant Secretary pursuant to his authority 
under section 6(d) of the Order.

Ij As the Assistant Secretary indicated, following a reorganization in which 
a recognized unit has been transferred substantially intact to a gaining 
employer and the appropriateness of the unit remains unimpaired in the 
gaining employer, a representation petition may be timely filed during the 
"open period" of the agreement between the predecessor employer and the 
incumbent labor organization. We construe the Assistant Secretary's 
statement, and so agree, that even if a new agreement is executed between 
the gaining employer and the exclusive representative prior to the "open 
period," such new agreement could not be raised as a bar.

We understand the Assistant Secretary's recommended position (namely, 
that the agreement bar which existed pursuant to the predecessor's nego­
tiated agreement with the exclusive representative should continue in 
effect after the gaining employer assumes control) with which we agree 
is not intended to preclude the raising of questions as to the continued 
appropriateness of the unit. Rather, the recommended application of the

(Continued)
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rule so adopted would "restore the predictability of periods when 
representation petitions may be filed"; "reduce administrative confusion 
in reorganizations"; "enable the gaining employer and incumbent repre­
sentative to engage in long range planning free from unnecessary 
disruption"; and "promote effective dealings and efficiency of agency 
operations." In our view, such a bar would be consistent with the 
purposes and policies of the Order previously noted by the Council 
(supra at 4), namely; To "foster desired stability in labor-management 
relations [by providing] parties to an existing bargaining relationship . 
a reasonable opportunity to deal with matters of mutual concern without 
the disruption which accompanies the resolution of a question of 
representation."

Conclusion
Therefore, in response to the Assistant Secretary's question;

The Assistant Secretary may interpret and apply his existing agreement 
bar rules or prescribe analogous rules to find that in a successorship 
situation the agreement bar which existed pursuant to the predecessor’s 
negotiated agreement with the exclusive representative may continue in 
effect after the reorganization so as to afford the gaining employer and 
the exclusive representative a period of stability free from rival claims 
or other questions concerning representation.

By the Council.

Henry B^'ffazier III 
Executive ̂ Director

Issued; March 21, 1978

(Continued)
agreement bar would only affect the raising of "rival claims or other
questions concerning majority status," not questions as to the appropriateness
of the unit. We further construe and agree that the recommended bar would not
prevent accretion or other unit clarification issues from being raised
following a reorganization, since such issues do not present "questions 
concerning representation."
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American Federation of Government Employees, Local 3407 Defense Mapping 
Agency, Hydrographic Center, Sultland, Maryland. The dispute involved the 
negotiability of a union proposal related to agency adjustment of grievances 
presented by unit employees under the negotiated agreement.

Council action (March 21, 1978). The Council found, contrary to the'agency's 
position, that the disputed proposal did not conflict with section 13(a) of 
the Order. Accordingly, pursuant to section 2411.28 of its rules and regu­
lations, the Council set aside the agency's determination that the proposal 
was nonnegotiable.

FLRC No. 77A-91
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20A15

laj|_ American Federation of
ij'- Government Employees, Local 3407

(Union)

and FLRC No. 77A-91
JlJ' Defense Mapping Agency, Hydrographic 
ir,.;; Center, Suitland, Maryland

(Activity)

DECISION ON NEGOTIABILITY ISSUE 

Union Proposal

A Unit employee or group of unit employees may seek an adjustment 
without the intervention of the union in accordance with sec­
tion 13(a) of E.O. 11491 as amended. 'Any such adjustments may not 
be inconsistent with the terms of this agreement and the Union will 
be given the opportunity to be present at the adjustment.* If the 
union contends that the grievant has not been damaged by a contract 
violation and/or that the relief offered would result in unfair, 
favored treatment to the grievant and/or damage to other innocent 
unit members, the Union may invoke arbitration to determine whether 
the contract was in fact violated. The arbitrator will also determine 
a fair resolution. [Only the underscored language is in dispute.]

Agency Determination
The agency determined the proposal to be nonnegotiable under section 13(a) 
of the Order.

Question Here Before the Council
The question is whether the proposal violates section 13(a) of the Order 
and is thereby nonnegotiable.

Opinion
Conclusion: The proposal does not violate section 13(a) of the Order. 
Therefore, the agency head's determination that the union's proposal is
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nonnegotiable was improper and, pursuant to section 2411.28 of the 
Council’s rules and regulations, is hereby set aside.

Reasons; Section 13(a) of the OrderJ./ provides for the negotiation by 
labor organizations and agencies of procedures for the consideration of 
grievances arising within the bargaining unit. As specifically relevant 
to the present dispute, section 13(a) expressly provides that individuals 
or groups of employees may present grievances within the scope of the 
negotiated grievance procedure to the agency and have them adjusted "without 
intervention by the exclusive representative, as long as the adjustment is 
not inconsistent with the terms of the agreement and the exclusive repre­
sentative has been given the opportunity to be present at the adjustment." 
[Emphasis added.]

The agency contends that the proposal here at issue "would deny the 
employee’s right to a grievance adjustment without the intervention of the 
union" within the meaning of section 13(a) In our view, as detailed 
below, the agency’s contention is without merit.

1/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the union's proposal. We decide 
only that, as submitted by the union and based upon the record before the 
Council, the proposal is properly subjecttto negotiations by the parties 
under section 11(a) of the Order.

Section 13(a) of the Order provides:

Sec. 13. Grievance and arbitration procedures. (a) An agreement 
between an agency and a labor organization shall provide a procedure, 
applicable only to the unit, for the consideration of grievances.
The coverage and scope of the procedure shall be negotiated by the 
parties to the agreement with the exception that it may not cover 
matters for which a statutory appeal procedure exists and so long as 
it does not otherwise conflict with statute or this Order. It shall 
be the exclusive procedure available to the parties and the employees 
in the unit for resolving grievances which fall within its coverage. 
However, any employee or group of employees in the unit may present 
such grievances to the agency and have them adjusted, without the 
intervention of the exclusive representative, as long as the adjust­
ment is not inconsistent with the terms of the agreement and the 
exclusive representative has been given opportunity to be present 
at the adjustment.

_3/ In reaching our decision herein, we find it unnecessary to reach and 
therefore make no ruling with respect to whether, as the agency claims, 
section 13(a) grants a "right" to employees.
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In essence, the union's proposal would merely limit the adjustment which 
the agency may properly make by reason of an employee's grievance under 
the negotiated agreement. More specifically, according to the proposal, 
the agency is precluded from providing relief in those instances where 
the grievant was not damaged by an agreement violation and/or the relief 
offered by the agency would result in unfair, favored treatment to the 
individual grievant and/or damage to other innocent members of the unit. 
Further, an arbitrator is granted the right to make a fair resolution of 
any grievance by the union concerning a breach of this requirement, if 
arbitration is invoked. As indicated by the union in its appeal, the 
union is thereby seeking merely to protect "the rights and benefits of the 
unit as a whole."

Contrary to the agency's contention, nothing in section 13(a) of the Order 
prohibits any such grievance by the union to assure that any adjustments 
by the agency are consistent with the terms of the agreement.

Accordingly, as it does not conflict with section 13(a) of the Order, we 
find the proposal is negotiable.

By the Council.

Issued: March 21, 1978
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American Federation of Government Employees, Local No. 1945 and Ap^lston 
Army Depot. Anniston, Alabama (Towers, Arbitrator). The arbitrator denied 
the union's grievance related to the nonselection of the grievant for the 
particular position involved. The union appealed to the Council, requesting 
that the Council accept its petition for review of the arbitrator's award 
based on exceptions alleging (1) that the union was denied a fair oppor­
tunity to be heard; (2) that the award violated appropriate regulation; and
(3) tbat the award was based on nonfacts.

Council action (March 21, 1978). As to (1), without passing upon the 
question of whether the union's exception stated a ground upon which the
Council will grant a petition for review of an arbitration award, the Council 
held that in the circumstances here involved the exception did not provide a 
basis for Council acceptance of the union's petition. As to (2) and (3), 
the Council held that the union's petition did not describe facts and circum­
stances to support its exceptions. Accordingly, the Council denied the 
union's petition because it failed to meet the requirements for review set 
forth in section 2411.32 of the Council's rules of procedure.

FLRC No. 77A-102
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March 21, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. L. M. Pellerzl 
General Counsel
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NI-/. 
Washington, D.C. 20005

Re: American Federation of Government Employees; 
Local No. 1945 and Anniston Army Depot, 
Anniston, Alabama (Towers, Arbitrator),
FLRC No. 77A-102

Dear Mr. Pellerzi:

The Council has carefully considered the union's petition, and the 
agency's opposition thereto, for review of the arbitrator's award in 
the above-entitled case.

According to the arbitrator, the dispute in this matter arose when the 
activity underwent a planned management reorganization which resulted, 
pertinently, in the cancellation of the WG-11 position occupied by the 
grievant and the establishment of a GS-9 position. A vacancy in the 
GS’-9 position was announced by the activity and from a list of applicants 
eleven employees, including the grievant, were selected as ’’Best 
Qualified." However, the grievant was not selected for the position. 
Thereafter he filed a grievance alleging that the activity had violated 
the parties' negotiated agreement and the Federal Personnel Manual by 
denying him priority consideration for the GS-9 position; by failing to 
"promote" him along with his WG-11 position when it was reclassified to 
t|ie GS-9 position; and by denying him a promotion because of union 
activities. The grievance was ultimately submitted to arbitration.

The arbitrator stated that the issues before him were stipulated by the 
parties as follows:

1. Was grievant ptoperly denied non-competitive promotion to
position of Equipment Specialist (General), GS-1670-09, based 
on the provisions of Anniston Army Depot Regulation 690-3, Para­
graph 8K(3) (b) , and Federal Personnel Manual., Chapter 335-4-3-b?
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2. Was grievant properly denied priority consideration for 
repromotion to position of Equipment Specialist (General), 
GS-1670-09, as provided by Section 11, Article XI of the 
negotiated grievance procedure between Local 1945, and AFGE 
and Anniston Army Depot?

3. Was grievant's non-selection for promotion to position of 
Equipment Specialist, GS-1670-09, a violation of Section 17, 
Article XI of [the] negotiated procedure between Local 1945,
AFGE and Anniston Army Depot?i' [Footnote added.]

In the opinion accompanying his award, the arbitrator first discussed the 
issue of whether the grievant was entitled to a noncompetitive promoti.on 
to the GS-9 position based on the provisions of the pertinent activity 
regulation and FPM Chapter 335, subchapter 4-3(b). The arbitrator stated 
that under the activity regulation and the FPM provision, one criterion 
which would allow a noncompetitive promotion is when an occupied position 
is changed to a higher position with no significant change in duties 
because of the application of a new standard or the correction of a 
classification error. However, the arbitrator found that the GS-9 
position was a new job and not a successor job to the WG-11 position 
since the GS-9 position included significant new duties not previously 
performed. The arbitrator concluded, therefore, that the grievant was 
not entitled to a noncompetitive promotion on this basis.

The next issue the arbitrator discussed was whether the activity had 
violated Article XI, Section 11, of the negotiated agreement by denying 
the grievant priority consideration for promotion to the GS-9 position. 
The arbitrator noted that, while Section 11 provides for consideration of 
an employee who has been demoted from a position without personal cause 
for a vacancy for which he is qualified at the same or an intervening 
grade level as the one from which he was demoted, there is no express or 
implied guarantee that such repromotion will occur. The arbitrator found 
that the activity had "ma[d]e the correct comparison in attempting to 
determine whether the grievant had actually held a job at the same or 
Intervening grade level" by comparing step 4 of the GS-9 position with 
step 2 of the WG-11/12 position. Furthermore, the arbitrator quoted from 
the Council's decision in Francis E. Warren Air Force Base. Cheyenne, 
Wyoming and American Federation of Government Employees, Local 2354 
(Rentfro, Arbitrator), FLRC No. 75A-127 (Sept. 30, 1976), Report No. 114, 
to the effect that: "While the FPM and agency regulations strongly 
encourage the repromotion of 'special consideration' candidates . . . 
there is no express or implied guarantee that such repromotlon wil], occur"

2J The provisions of FPM Chapter 335, subchapter 4-3(b), and Sections 11 
and 17 of Article XI of the negotiated agreement are set forth in the 
Appendix attached hereto.
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and that "even had the agency erred in its refusal to accord the grievant 
’special consideration/ management still could not have been deprived 
of its right to select or nonselect him without a violation of Commission 
instructions." The arbitrator concluded, therefore, that the activity did 
not violate Section 11 of the agreement.

Finally, the arbitrator concluded that, based on the evidence, the activity 
did not discriminate against the grievant in violation of Article XI, 
Section 17 because of his union activities by not selecting him for the 
GS-9 position.

The arbitrator therefore denied the grievance.

The union requests that the Council accept its petition for review of 
the arbitrator’s award on the basis of the exceptions discussed below.
The agency filed an opposition.

Under section 2411.32 of the Council’s rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions 
to the award present grounds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-management relations."

In its first exception, the union contends that it was denied a fair 
opportunity to be heard. In support of this exception, the union contends 
that the arbitrator relied heavily on the agency’s Inspector General’s 
report on the issue of discrimination, which was' a management report and 
in no way constituted a bipartisan submission. The union contended that 
while it was aware of the existence of such a report, no service of the 
report was made on the union, nor was the union aware that the report had 
become a part of the record until receipt of the award. The union further 
asserts, in this regard, that such conduct does not meet the minimum 
standards of fairness required in arbitration proceedings. The union 
appears to be, in effect, contending that there was an ^  parte communi­
cation between the agency and the arbitrator. The agency, on the other 
hand, specifically disputes such union contention, stating that the 
Inspector General's report was introduced as evidence during the hearing 
and that the union acknowledged the report and did not object to its 
introduction as evidence. In any event, the Council is of the opinion 
that the union's contentions in its first exception provide no basis for 
acceptance of its petition. Without passing upon the question of whether 
the union's exception states a ground upon which the Council will grant 
a petition for review, the Council notes that, while the arbitrator did 
refer to the Inspector General's report, he discussed and relied upon
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the testimony and evidence adduced at the hearing and concluded from 
this testimony and evidence, and before his reference in his opinion 
to the report, that he could "find no evidence of discrimination in 
the selection process followed by the employer in this case."—' Thus 
it appears that the arbitrator's finding of no discrimination was based 
on his reasoning and conclusions from the testimony and evidence adduced 
at the hearing. The Council has consistently held that an arbitrator's 
reasoning and conclusion is not subject to Council review. E.g., 
Department of the Navy and American Federation of Government Employees, 
AFL-CIO (Larkin, Arbitrator), FLRC No. 77A-108 (Jan. 19, 1978), Report 
No. 141o Therefore, the union's first exception does not provide a 
basis for acceptance of its petition under section 2411.32 of the Council's 
rules of procedure.

In its second exception the union contends that the award violates 
appropriate regulation. In support of its exception the union asserts 
that the arbitrator's award is contrary to Federal Personnel Manual 
Chapter 351, subchapter 7-2, which discusses the use of representative 
rates when comparisons are made between positions in different wage 
systems. The union asserts, in this regard, that the arbitrator based 
his award on management's arguments as to the proper representative 
rate to use for purposes of position comparison and that such represent­
ative rate was not the correct rate to use in the circumstances of this 
case. The union further contends that the Federal Personnel Manual 
also states that the use of representative rates is not necessary when 
direct comparisons of grades or levels can be made and that in the 
instant case such a direct comparison can be made. Thus, the union 
argues, the agency improperly denied the grievant priority consideration 
in violation of the Federal Personnel Manual.

The Council will grant review of an arbitrator's award where it appears, 
based upon the facts and circumstances described in the petition for 
review, that an exception presents grotinds that the award violates 
appropriate regulations. In this case, however, the Council is of the 
opinion that the union's contentions do not provide facts and circum­
stances to support its exception that the award violates appropriate 
regulations. In this regard, the Council notes that the arbitrator, in 
discussing the use of representative rates, was analyzing the issue of 
whether the activity had violated Article XI, Section 11 of the 
negotiated agreement. Thus, while he referred to the activity's use 
of representative rates, it is clear from the arbitrator's opinion that 
the basis for his conclusion was his interpretation of the negotiated

Arbitrator's Opinion and Award, 11.
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agreement. In this regard the arbitrator stated: "[l]n any event, 
the Arbitrator is convinced that there is no express or implied 
guarantee, under Section 11 of Article XI of the Agreement, that a 
repromotion will occur." [Emphasis added.] The arbitrator concluded 
that "the activity did not violate Section 11 of Article XI of the 
Agreement in this instance." Thus, the union, in essence, is disagree­
ing with the arbitrator's interpretation of the negotiated agreement 
and his reasoning and conclusion in arriving at his determination as 
to whether the agreement had been violated. As previously indicated, 
the Council has consistently held that the conclusion or specific 
reasoning employed by an arbitrator is not subject to challenge. There­
fore, the union's second exception provides no basis for acceptance of 
the union’s petition under section 2411.32 of the Council’s rules.

The union’s third exception is that the award is based on nonfacts. In 
support of this exception the union asserts that the GS-9 position does 
not involve a significant change in duties and, therefore, the grievant 
should have received it noncompetitively; the arbitrator ignored the 
union's evidence regarding management’s refusal to select the grievant 
because of his union activities; and the arbitrator relied heavily on the 
agency's Inspector General's report, although the union wlis never made 
aware of the fact that this "one-sided" report had been made a part of 
the record, and was never given the opportunity to refute it.

The Council will accept a petition for review of an arbitration award 
where it appears, based upon the facts and circumstances described in 
the petition, that the exception presents the ground that "the central 
fact underlying an arbitrator’s award is concededly erroneous, and in 
effect is a gross mistake of fact but for which a different result would 
have been reached, . . . "  Office of Economic Opportunity, Kansas City 
Regional Office, Region VII and National Council of OEO Locals,
Local 2691, AFL-CIO (Yarowsky, Arbitrator), FLRC No. 74A-102 (Aug. 15, 
1975), Report No. 81. However, the Council is of the opinion that the 
union’s petition for review does not describe facts and circumstances 
to support its exception. Thus, when the substance of the union’s 
contentions in support of its exception is examined, it is clear that 
the union is merely repeating assertions made in support of its other 
exceptions, which as previously indicated provide no basis for accepting 
the petition for review, and is, in effect, disagreeing with the 
arbitrator's findings as to the facts. The Council has consistently 
applied the principle that an arbitrator's findings as to the facts are 
not to be questioned on appeal. E.g., Norfolk Naval Shipyard and 
Tidewater Virginia Federal Employees Metal Trades Council, AFL-CIO 
(Strongin, Arbitrator), FLRC No. 74A-85 (Aug. 14, 1975), Report No. 81. 
Thus the union's third exception provides no basis for acceptance of 
its petition under section 2411.32 of the Council's rules of procedure.
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Accordingly, the union's petition for review Is denied because It falls 
to meet the requirements for review set forth In section 2411.32 of the 
Council's rules of procedure.

By the Council.

sincerely.

Henry B.( Fdazler III 
ExecutlvV-Clrector

Attachment

cc: W. J. Schrader 
Army
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Federal Personnel Manual Chapter 335, subchapter 4-3(b) provides:

4-3. PROMOTIONS AS EXCEPTIONS TO COMPETITIVE PROCEDURES

APPENDIX

b. Promotion to positions upgraded without significant change in 
duties and responsibilities. An agency must provide for an exception 
to competitive promotion procedures to allow for the promotion of an 
incumbent of a position which has been upgraded without significant 
change in duties and responsibilities on the basis of either the 
issuance of a new classification standard or the correction of a 
classification error. If the Incumbent meets the legal and qualification 
requirements for the higher grade, he must be promoted noncompetltively 
unless removed from the position by appropriate personnel action.

According to the arbitrator. Article XI (PROMOTIONS, DEMOTIONS AND DETAILS).
Sections 11 and 17 provide:

Section 11. An employee who was demoted from a position within the 
Army without personal cause will be considered for a vacancy for which 
he is qualified at the same or an intervening grade level from which 
he was demoted before any attempt is made to fill the position by 
other means, unless employees entitled to mandatory placement to the 
position are available. If the employee eligible for repromotion is 
not selected after this consideration, and is subsequently certified 
to the selecting official in the Best Qualified Group under competitive 
promotion procedures for the same position, the selecting official shall 
either select the employee for the vacanx:y or .furnish written reasons 
for his non-selection. Such persuasive reasons for non-selection must 
be made a matter of permanent record.
Section 17. There will be no discrimination in promotions or selection 
for positions because of age, race, sex, color, religion, national 
origin, political affiliation, physical handicap, marital status, or 
membership in or activity on behalf of the union.
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U.S. Department of Justice, Bureau of Prisons» Kennedy Youth Center, 
Morgantown, West Virginia and American Federation of Government Employees. 
Council of Prison Locals, Local //2441 (Shadden, Arbitrator). The arbitrator 
denied the union's grievance related to the Issuance of a certificate in a 
promotion action containing more than five best qualified candidates. The 
union appealed to the Council, requesting that the Council accept its 
petition for review of the arbitrator's award based on an exception alleging 
that the award was contrary to appropriate regulation.

Council action (March 21, 1978). The Council held that the union's 
contentions did not provide the necessary facts and circumstances to support 
its exception. Accordingly, the Council denied the union's petition because 
it failed to meet the requirements for review set forth in section 2411.32 
of the Council's rules of procedure.

FLRC No. 77A-103
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

March 21, 1978

Mr. L. M. Pellerzi 
General Counsel
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re; U.S. Department of Justice, Bureau of Prisons, 
Kennedy Youth Center, Morgantovm, West Virginia 
and American Federation of Government Employees, 
Council of Prison Locals, Local //2441 (Shadden, 
Arbitrator), FLRC No. 77A-103

Dear Mr. Pellerzi:

The Council has carefully considered the union's petition for review of the 
arbitrator's award, and the agency's opposition thereto, filed in the 
above-entitled case.
According to the arbitrator's award, the dispute in this matter arose when 
a vacancy announcement was issued which listed one vacancy for a Correctional 
Treatment Specialist position at the Kennedy Youth Center (the activity). 
Subsequent to the announcement's closing date, a promotion board consisting 
of five members including a union representative met and considered all 
applications for the vacancy. As a result, a promotion certificate con­
taining eight candidates designated as "best qualified" was issued and the 
activity warden then made his selection for the position from this certificate. 
The union filed a grievance resulting in the instant arbitration asking that 
the promotion be rescinded and the same promotion board be reconvened to 
correct the promotion certificate, listing on that certificate only the three 
to five best qualified candidates.

The arbitrator stated the issue before him as follows: "Does the fact that 
the promotion certificate listed more than five best qualified candidates, 
ma[k]e the selection . . . invalid and require the reconvening of the 
promotion board to reconsider the candidates and limit the promotion certif­
icate to five 'best qualified?"' The arbitrator noted that there is a general 
nationwide practice in the agency of listing J.ess or more than three to 
five best qualified candidates on promotion certificates. He further noted 
that the parties to the agreement at the activity level had failed to comply 
with those standards over a long period of time. In this regard the
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arbitrator stated that "[t]he Union, through its national officer, has not 
only condoned this practice of ignoring the three to five number, but has 
participated in every promotion board certificate procedure, including the 
instant case. Under such circumstances it would be manifestly unfair and 
inequitable to permit the Union to set aside a practice that it approved 
over a long period of time, and what is even more significant, helped and 
participated in carrying out the procedure.” He thus concluded; "The 
practice here was not illegal, but only a generally followed modification 
of the promotion process set up in the Contract . . . ." The arbitrator 
awarded as follows:

The Arbitrator accordingly finds and declares that the grievance be 
and is hereby denied; and further declares that the Bureau of Prisons 
and the AFGE Council of Prison Locals hereafter act in strict compliance 
with the Master Contract with respect to the processing of promotion 
certificates by future promotion boards.

The union’s petition takes exception to the arbitrator's award on the 
ground discussed below. The agency filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appropriate 
regulation, or the order, or other grounds similar to those upon which 
challenges to arbitration awards are sustained by courts in private sector 
labor-management relations."

The union excepts to the arbitrator's award on the ground that the award is 
contrary to appropriate regulation, specifically, FPM chapter 335, 
subchapter 2, Requirement 6, which states parenthetically, as to referring 
best qualified candidates to the selecting official, that "referral of 
fewer than three or more than five names for a vacancy may only be done in 
accordance with criteria specified in the [agency merit promotion] plan."
The union asserts that the plan in this case specifies that only three to 
five candidates may be listed on the certificate. Therefore, the union 
contends, any promotion action which certifies more than five candidates is 
contrary to appropriate regulation and must be rerun.

The Council will grant review of an arbitration award in cases where it 
appears, based upon the facts and circumstances described in the petition, 
that the exception to the award presents grounds that the award violates 
appropriate regulation. In this case, however, the Council is of the 
opinion that the union's contentions do not provide the necessary facts and 
circumstances to support its exception that the award violates the Federal 
Personnel Manual. In this regard, it is noted that, in substance, the union 
is not contending that the arbitrator's award violates appropriate regulation, 
but instead that the activity's own failure^./ to follow the merit promotion

V  It is noted that the arbitrator specifically found that not only did the 
activity fail to follow the plan but that the union "condoned this practice" 
and "participated in every promotion board certificate procedure."
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plan is contrary to regulation. The Council has previously held that a 
contention that an agency action, rather than an arbitrator's award, violates 
appropriate regulation does not support a ground upon which the Council will 
grant review of an arbitrator's award. The National Labor Relations Board 
Union (NLRBU) and the National Labor Relations Board (NLRB) (Sinicropi, 
Arbitrator), FLRC No. 77A-23 (Aug. 25, 1977), Report No. 135, and cases 
cited therein. Moreover, the Council notes that the arbitrator in the 
instant case interpreted and applied the merit promotion plan which was part 
of the parties’ agreement and found, in essence, that, in the circumstances 
before him, the practice was not contrary to the agreement. Council prece­
dent is clear that a challenge to an arbitrator's interpretation of the 
parties' negotiated agreement does not assert a ground uponjwhich it’will 
grant review of an arbitrator's award under section 2411.32 of the Council's 
rules. E.g., American Federation of Government Employees, Local 1760 and 
Northeastern Program Service Center (Wolff, Arbitrator), FLRC No. 77A-31 
(Aug. 26, 1977), Report No. 136. Therefore, the union's exception does not 
present a ground upon which the Council will grant review of an arbitration 
award.

Accordingly, the union’s petition for review is denied because it fails to 
meet the requirements for review set forth in section 2411.32 of the 
Council's rules of procedure.

By the Council.
Sincerely,

Henry B(. F 
Executi

razier 
irector

JUtyUe-̂
I I I /

cc; A. Ross 
DOJ
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AFGE rAmerican Federation of Government Employees« AFL-CIO], Local 1923 and 
Social Security Administration (Rothschild, Arbitrator). The arbitrator 
found that the agency violated the parties' agreement when it rotated the 
grievants to perform work of a higher grade level for a period in excess of 
30 calendar days, beginning with the time each grievant had accumulated 
more than 30 days in her respective rotation; and ordered that the grievants 
be temporarily promoted with backpay for the period of time he defined. The 
agency appealed to the Council, requesting that the Council accept its 
petition for review based on exceptions alleging that the arbitrator exceeded 
his authority; and that the award violated applicable law and appropriate 
regulation. The agency also requested a stay of the award.

Council action (March 21, 1978). The Council held that the agency's 
exceptions were not supported by facts and circumstances described in its 
petition. Accordingly, the Council denied the agency's petition because it 

t failed to meet the requirements for review set forth in section 2411.32 of 
the Council's rules of procedure.

FLRC No. 77A-107
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March 21, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 F STREtT, N.W. * WASHINGTOM. D.C. 20415

Mr. Irving L. Becker 
Labor Relations Officer 
Social Security Administration 
Room G-2608
West High Rise Building 
6401 Security Boulevard 
Baltimore, Maryland 21235

Re: AFGE [American Federation of Government
Employees^ AFL-CIOlt Local 1923 and Social 
Security Administration (Rothschild, Arbi­
trator) , 'flRC No . 77A-107

Dear Mr. Becker:

The Council has carefully considered your petition for review and request 
for a stay of the arbitrator's award, and the union's opposition thereto, 
filed in the above-entitled case.

According to the arbitrator’s award, in October 1975 the Social Security 
Administration (the agency) began to reorganize, leaving the Director of 
the Division of Retirement and Survivors Policy (DRSP) without secretarial 
assistance. It was decided to rotate the two grievants, who held GS-5 
secretarial positions in the agency, as the Director's secretary "for 
periods of approximately 29 days” each. The rotations commenced about 
May 17, 1976, and continued to about March 25, 1977. However, no new secre­
tarial position was classified or assigned to the Director of DRSP until 
February 25, 1977, when the position of Secretary Stenographer, the duties 
of which had been performed alternately by the grievants, was classified 
as a GS-6 level position in DRSP. On March 27, 1977, another employee was 
assigned to this new position.

The grievants filed a grievance resulting in the instant arbitration alleging 
that their rotations were in violation of Article 17, Section C and Article 
15, Section e1/ of the parties' negotiated agreement and that any "detail of 
more than 30 days to a higher position should at least result in a temporary 
promotion."

J./ The relevant provisions of Article 17, Section C, and Article 15, 
Section E, as set forth by the arbitrator, are contained in the Appendix 
attached hereto. 353



The arbitrator stated the issues before him as follows:

1. Was the rotation of grievants as secretaries to DRSP for 29 day 
periods from about May 17, 1976 to on or about March 25, 1977 
in violation of the Agreement?

2. And, if so are grievants entitled to temporary promotion and 
back pay?

As to the first issue, the arbitrator found that the agency had violated 
"both the spirit and the letter" of the negotiated agreement when it 
rotated the grievants to perform work of a higher grade level for a 
period in excess of 30 calendar days. Responding to the agency’s argument 
that there had been no violation because each rotating detail had only 
been for 29 days, the arbitrator concluded that the relevant provisions in 
the agreement did not require that the details be for 30 consecutive 
calendar days and that "if allowed to manipulate employees by rotating
29 day assignments, the competitive bidding provisions in . . . [the 
agreement] could be emasculated." Therefore the arbitrator determined that 
the agreement had been violated with respect to each grievant beginning 
with the time that each had acctimulated more than 30 days in her 
respective rotation.

As to the second issue, the arbitrator, referring to Comptroller General 
decisions, found that no remedy for the violation of the agreement existed 
until February 25, 1977, because no secretarial position was classified 
in DRSP until that date. Accordingly, the arbitrator ordered that the 
grievants be temporarily promoted with backpay for the period from 
February 25, 1977, through March 26, 1977, with the total award not 
exceeding the difference in backpay between a GS-6 and a GS-5 for one 
person for the above time period.

The agency’s petition takes two exceptions to the arbitrator's award on 
the grounds discussed below. The union filed an opposition.

Ui;ider section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions 
to the award present grounds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-management relations."
In its first exception, the agency contends that the arbitrator exceeded 
his authority. In support of this exception the agency asserts that the 
pertinent provisions of the agreement provide that management may assign 
employees duties of a higher level for 30 days or less without taking 
an official personnel action. The agency asserts that since the grievants
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only performed the duties of the position for a total of 30 days from the 
date it was classified, the arbitrator's actions in awarding temporary 
promotion and backpay for the 30-day period following classification of 
the GS-'6 position and prior to its becoming officially encumbered "could be 
concluded as adding to and/or modifying the terms of the Agreement.

The Council will grant a petition for review of an arbitrator's award 
where it appears, based upon the facts and circumstances described in the 
petition, that the arbitrator exceeded his authority by violating a 
specific limitation or restriction on his authority which is contained 
in the negotiated agreement. Department of the Air Force« Newark Air Force 
Station and American Federation of Government Employees, Local 2221 (Atwood, 
Arbitrator), 'flRC N o . 76A-116 (Mar. 31, 1977), Report No. 123.

In this case, however, the Council is of the opinion that the agency's 
petition for review falls to describe facts and circumstances to support 
its exception that the arbitrator exceeded bis authority. In substance, 
the agency's arguments constitute nothing more than disagreement with the 
arbitrator's interpretation of the parties' agreement, that is, his 
determination that the relevant provisions of the agreement do not require 
30 consecutive calendar days on detail and that, therefore, the agency 
violated the agreement beginning with the time that each grievant had 
accumulated more than 30 days in her respective rotations. Council 
precedent is clear that a challenge to an arbitrator's interpretation of 
the collective bargaining agreement between the parties does not assert a 
ground upon which the Council will grant review of an arbitrator's award 
under section 2411.32 of the Council's rules. E.g.. Department of the 
Navy, Navy Aviation Supply Office, Philadelphia, Pennsylvania and American 
Federation of Government Employees, Local 1698 (Quinn, Arbitrator), FLRC 
No. 76A-118 (Mar. 31, 1977), Report No. 123. Accordingly, the agency's 
first exception provides no basis for acceptance of the petition for review.

The agency's second exception alleges that the award violates applicable 
law and appropriate regulation. In support of this exception, the agency 
asserts that Civil Service Commission regulations and Comptroller General 
decisions make it clear that backpay cannot be awarded unless the agency 
has violated a nondiscretionary agency policy, such as a collective 
bargaining agreement provision, and such action has directly caused the 
grievants to suffer a loss or reduction of pay or allowances. The agency 
concludes that, "since it acted properly in applying the terms of the 
Agreement" by not utilizing the grievants in higher graded duties for more 
than 30 days after those duties were classified, "it could possibly become 
a party to an act not authorized by law" if it were to comply with the 
backpay directive.

l! The agency refers to Article 24, Section H of the parties' negotiated 
agreement which provides in part that "[t]he arbitrator shall have no 
power to add to, subtract from, or modify terms of this Agreement."
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The Council will grant a petition for review of an arbitration award in 
cases where it appears, based on the facts and circumstances described 
in the petition, that the exception to the award presents grounds that the 
award violates applicable law and appropriate regulation. In this case, 
however, the Council is of the opinion that the agency’s contentions do 
not provide facts and circumstances to support its exception. In this 
regard it is noted that, contrary to the agency's assertion that it "acted 
properly in applying the terms of the Agreement," the arbitrator specifi­
cally found that the agency had breached the agreement with respect to the 
details and, in formulating his remedy for that breach, he took note of 
pertinent Comptroller General decisions^/ regarding temporary promotions 
and backpay for detailed employees. In accordance with those decisions, 
the arbitrator specifically limited his remedy to the only period of time 
which the Comptroller General has stated is permitted by law in such 
cases— that period during which the position in question was classified .A/ 
Therefore the agency's exception contending that the award violates appli­
cable law and appropriate regulation provides no basis for acceptance of 
the agency's petition under section 2411.32 of the Council's rules

In his award the arbitrator cited and discussed the Comptroller 
General’s decisions in Matter of Everett Turner and David L. Caldwell,
55 Comp. Gen. 539 (1975), reconsidered and affirmed, 56 Comp. Gen. 427 (1977); 
and Matter of Willie W. Cunningham, 55 Comp. Gen. 1062 (1976).

M  See, e.g., the Comptroller General's decision in Matter of Willie W . 
Cunningham, 55 Comp. Gen. 1062 (1976) wherein the Comptroller General 
stated:

. . . this case involves promotion to a new position which had not 
been classified at the time the grievant began to perform the 
duties thereof. It does not involve assignment to an established 
higher grade position. . . .
. . . Therefore, until the position was classified upward and 
she was promoted, the grievant was not entitled to the pay of the 
higher graded position. Dianish et al. v. United States, 183 Ct.
Cl. 702 (1968). . . .

5̂/ In a supplement to its petition for review the agency asserts that 
the Council’s decision in Federal Aviation Administration, Standiford 
Air Traffic Control Tower, Louisville, Kentucky and Professional Air 
Traffic Controllers Organization (Witney, Arbitrator), FLRC No. 76A-6 
(June 7, 1977), Report No. 128, supports its contentions in the present 
case. However, the Council finds the cited case to be inapposite. In 
that case the arbitrator found that consecutive 45-day details of three 
different employees to the same position must be viewed as a continuum and

(Continued)
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Accordingly, the Council has denied review of the agency's petition 
because it fails to meet the requirements for review as set forth in 
section 2411.32 of the Council's rules of procedure. Likewise, the 
agency's request for a stay of the award is denied.
By the Council

Sinc^ely,

Henry b(. ! 
Executive

'razi'er II 
Director

Attachment
cc: H. D. Roof 

AFGE

(Continued)

as constituting a single detail for a 135-day period. He further found 
that a single detail of such duration to a higher graded position without 
prior Civil Service Commission approval violated the Federal Personnel 
Manual and the negotiated agreement. The Council set the award aside 
base4 upon a Civil Service Commission interpretation of Commission regu­
lations which held that the proscription in the Federal Personnel Manual 
against overlong details applied to the assignment of an employee to a 
position rather than the total time the position itself may be staffed 
by detailed employees. In the present case, however, the arbitrator 
specifically found that the agreement was violated because of the total 
time each employee was detailed to the position.
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APPENDIX

According to the arbitrator's award, the relevant portions of Article 17,
Section C (Details) are as follows:

Subsection 2. Details are intended only for meeting temporary 
needs of the Agency's work program when necessary services cannot 
be obtained by other desirable or practicable means. The Adminis­
tration is responsible for keeping details within the shortest 
practicable time limits and assuring that the details do not 
compromise the open-competitive principle of the merit system or 
the principles of job evaluation. Except for brief periods, employees 
should not be detailed to perform work of a higher grade level unless 
there are compelling reasons for doing so. Normally the employee 
should be given a temporary promotion instead. If a detail is made 
to a higher grade position in accordance with Article 15 Section E.2, 
or to a position with known promotion potential, it must be made 
under competitive procedures. Should the requirements of the Agency 
necessitate an employee's being detailed to a lower-level position, 
this will in no way adversely affect the employee's salary, 
classification, or job standing.

Subsection 3. Employees detailed to another position shall be given 
a job description or functional statement if such assignment is for
30 calendar days or more. Details in excess of 30 calendar days will 
be reported on Standard Form 52, "Request for Personnel Action," and 
maintained as a permanent record in the Official Personnel Folders.
For details to higher positions of more than 10 consecutive workdays 
but less than 30 calendar days, the Administration shall provide 
employees with a memorandum for their Official Personnel Folder.

According to the award, the relevant portions of Article 15, Section E
(Applicability of Competitive Procedures) are as follows:

2* Reassignment or Detail: Competitive procedures are required for 
a reassignment or for a detail of over 30 days, where the reassign­
ment or detail; (a) puts an employee in line for a promotion to a 
particular job or class of jobs; or (b) may be expected to result in 
greater opportunity for promotion based upon past patterns of experience.

Noncompetitive Actions: The following actions may be taken 
noncompetitively, unless otherwise provided:

e. details to higher graded jobs which are for 30 days or less[.]
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Department of the Treasury, Internal Revenue Service, Milwaukee District 
Office, Milwaukee, Wisconsin, Assistant Secretary Case No. 51-3911(CA). The 
Assistant Secretary denied the request for review of National Treasury 
Employees Union, Chapter 1 (the union), seeking reversal of the Regional 
Administrator's dismissal of the union's unfair labor practice complaint, 
which alleged that the activity's conduct In holding In abeyance the proc­
essing of grievances concerning particular promotion actions until decisions 
were made on the related EEO complaints filed by the same grlevants was 

iii violative of section 19(a)(1) and (6) of the Order. The union appealed to
•ss the Council, contending that the Assistant Secretary’s decision was arbitrary

and capricious and presented a major policy Issue.

FLRC No. 77A-135
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Council action (March 21, 1978). The Council held that the union's petition 
for review did not meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
appear arbitrary and capricious or present any major policy Issues. Accord­
ingly, the Council denied the union's petition for review.
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C, 20415

March 21, 1978

Mr. William E. Persina 
Associate General Counsel 
National Treasury Employees Union 
1730 K Street, NW., Suite 1101 
Washington, D.C. 20006

Re: Department of the Treasury, Internal Revenue Service, 
Milwaukee District Office, Milwaukee, Wisconsin,
Assistant Secretary Case No. 51-3911(CA), FLRC 
No. 77A-135

Dear Mr. Persina:

The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision in the above-entitled case.

In this case. National Treasury Employees Union, Chapter 1 (the union) 
filed an unfair labor practice complaint against the Internal Revenue 
Service, Milwaukee District Office (the activity). The complaint alleged 
that the activity had violated section 19(a)(1) and (6) of the Order when 
it held in abeyance the processing of grievances filed in connection with 
certain promotion actions until decisions were made on equal employment 
opportunity (EEO) complaints regarding these same promotions. As found by 
the Assistant Secretary, two employees represented by the union filed 
grievances over certain promotion actions pursuant to the parties' 
negotiated grievance procedure, and subsequently each employee filed a 
formal EEO complaint arguably related to the matter grieved. Thereafter, 
the activity advised the union by letter that the grievances would not be 
processed beyond the fourth level of the negotiated grievance procedure 
until decisions were made on the grievants' discrimination complaints.
The union then filed the instant unfair labor practice complaint,contending 
that the refusal of management to process the grievances violated the Order.

The Assistant Secretary, in agreement with the Regional Administrator (RA), 
found that further proceedings in the matter were unwarranted as the 
evidence did not establish a reasonable basis for the union's allegation 
that the activity's conduct was inconsistent with its bargaining obligations 
under the Order. In so concluding, the Assistant Secretary stated:

Thus, the [activity] held in abeyance further processing of the 
grievances involved pending a decision on EEO complaints filed by 
the same grievants, which involve, in part, the same subject matter. 
The [activity’s] action was based on procedures contained in the 
Federal Personnel Manual and in Treasury Personnel Manual, Chapter 713,
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Appendix B-4(b). The record also reveals that the [activity] 
indicated a willingness to proceed with the grievances (if 
necessary) following the decision on the EEO complaints.

Accordingly, in these circumstances, the Assistant Secretary denied the 
union's request for review seeking reversal of the RA*s dismissal of the 
complaint.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary’s decision holding that the grievances and the EEO 
complaints, "involve, in part, the same subject matter" (1) is arbitrary 
and capricious in that there is no evidence to support it, and (2) presents 
a major policy issue as to the meaning of section 13(d) of the Order. In 
the latter regard, you assert that the issues raised in the grievances are 
completely separate from those raised in the EEO complaints, and therefore 
do not involve the same "matter" referenced in section 13(d). You further 
allege that the Assistant Secretary's decision presents a major policy 
issue as to what standard of proof must be met in order to establish an 
unfair labor practice involving an agency's refusal to process a contract 
grievance. In this regard you contend that the Assistant Secretary's 
dismissal of the instant complaint is contrary to private and Federal sector 
law and inconsistent with the policy of encouraging parties to arbitrate 
their disputes.

In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12 of 
the Council's rules. That is, his decision does not appear arbitrary and 
capricious or present any major policy issues.
As to your allegation that the Assistant Secretary's decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted with­
out reasonable justification in reaching his decision in the instant case.
In this regard, your contention that the decision is unsupported by any 
evidence constitutes essentially mere disagreement with the Assistant 
Secretary's determination, pursuant to his regulations, that no reasonable 
basis for the union's complaint had been established. Similarly, no major 
policy issue is presented concerning the meaning of section 13(d), as your 
allegations in this regard are essentially a disagreement with the Assistant 
Secretary's conclusion that in this case the EEO complaints involved the 
same subject matter as the grievances.

Finally, in the Council's view, no major policy issue is presented concern­
ing the standard of proof required to establish an unfair labor practice 
Involving an agency's refusal to process a contract grievance, noting 
particularly the Assistant Secretary's finding that the agency indicated 
a willingness to proceed with the grievances (if necessary) following the 
decision on the EEO complaints. Moreover, as to your contention that the 
Assistant Secretary acted contrary to private and Federal sector law, your 
appeal fails to show that the Assistant Secretary's dismissal of the instant 
complaint pursuant to his regulations was inconsistent with applicable 
precedent or with the purposes and policies of the Order.
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Accordingly, since the Assistant Secretary's decision does not appear 
arbitrary and capricious or present a major policy issue, your appeal 
fails to meet the requirements for review as provided in section 2411.12 
of the Council's rules of procedure. Therefore, your petition for review 
is hereby denied.

By the Council.

cc: A/SLMR
Labor

Sincerely,

Henry B| 
ExecutiA

azier III // 
irector

T. J. O'Rourke 
IRS
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Pennsylvania Army and Air National Guard, Philadelphia, Pennsylvania, 
Assistant Secretary Case No. 20-06031(CA). The Assistant Secretary, in 
agreement with the Acting Regional Administrator, found that a reasonable 
basis had not been established for the complaint filed by the Association 
of Civilian Technicians (the union), which alleged that the activity violated 
section 19(a)(1), (2), (5) and (6) of the Order by refusing to allow an 
employee to have union representation at a particular meeting. The union 
appealed to the Council, in effect contending that the Assistant Secretary's 
decision presented a major policy issue.
Council action (March 21, 1978). The Council held that the union's petition 
for review did not meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
present a major policy issue (particularly, as the Council noted, in view of 
the Council's Statement on Major Policy Issue, FLRC No. 75P-2), and the union 
neither alleged, nor did it appear, that the Assistant Secretary's decision 
was arbitra?:y and capricious. Accordingly, the Cotincil denied the union's 
petition for review.

FLRC No. 77A-139
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14arch 21, 1973

UNiTED STATES

FEDERAL LABOR RELATIONS COUNCIL
ISOO E STiRt-ET, '  W;‘.SHiNGTON, D.C. 20415

Mr. Bruce E. Endy
Meranze, Katz, Spear and Wilderman 
Lewis Tower Building - 12th Floor 
15th and Locust Streets 
Philadelphia, Pennsylvania 19102

Re: Pennsylvania Army and Air National Guard, 
Philadelphia, Pennsylvania, Assistant 
Secretary Case No. 20-06031(CA),
FLRC No. 77A-139

Dear Mr. Endy:
The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision in the above-entitled case.

This case arose as a result of the filing of a 19(a)(1), (2), (5) and 
(6) complaint by the Association of Civilian Technicians (the union) 
against the Pennsylvania Army and Air National Guard (the activity).
In agreement with the Acting Regional Administrator, the Assistant 
Secretary found that a reasonable basis for the complaint had not been 
established and that, consequently, further proceedings were not 
warranted. According to the Assistant Secretary, insofar as is perti­
nent here, the gravamen of the complaint concerned an activity refusal 
to allow an employee representation by his union at a meeting with 
management called by the employee who wished to further discuss an 
issue (a disciplinary matter) discussed at an earlier meeting. Noting 
that he ha^alreS3y found in Pennsylvania Army and Air National Guard, 
A/SLMR'N6. 871, that the earlier meeting was not a formal discussion 
and that the denial of union representation at that meeting was not 
improper, the Assistant Secretary concluded that the present meeting 
in question was not a formal discussion within the meaning of section 
10(e) of the Order,

In your petition for review on behalf of the union, you contend, in 
effect, that the Assistant Secretary’s decision is inconsistent with 
the Council’s major policy with regard to union representation for 
civilian technicians faced with potential disciplinary action. In 
support of this contention, you assert that informal disciplinary 
action can be the predicate to formal action or adverse action and 
that the issue of union representation at disciplinary interviews or 
predisciplinary interviews is indistinguishable and fundamental under 
both the Order and the Labor-Management Relations Act (29 U.S.C. 141). 
Citing the Supreme Court's decision in NLRB v. Weingarten, 420 U.S.
251 (1975), you contend that the Assistant Secretary's decision does
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not comport with existing Council policy or with Federal labor policy as 
expressed in the Order.

In the Council’s opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council’s rules. That is, the 
Assistant Secretary’s decision does not appear arbitrary and capricious 
or raise any major policy issues.

In this regard, the Council has previously considered the question of 
union representation of employees under section 10(e) of the Order and 
has issued its Statement on Major Policy Issue, FLRC No. 75P-2 (Dec. 2, 
1976), Report No. 116, on that question. In its statement the Council 
held that, although an employee has a protected right to union assistance 
or representation when suimnoned to a "formal discussion with management 
concerning grievances, personnel policies and practices, or other matters 
affecting general working conditions of employees in the unit," no such 
right is extended to an employee summoned to a "nonformal investigative 
meeting or interview." Moreover, in its statement, the Council also 
expressly considered the Supreme Court's decision in Weingarten, noting 
that:

The decision of the U.S. Supreme Court in NLRB v. Weingarten,
420 U.S. 251 (1975), upholding the right of an employee to union 
representation at an investigative interview under section 7 of 
the Labor-Management Relations Act (29 U.S.C. 157) clearly does 
not compel [a determination that a similar right obtains under 
the Order]. Apart from other considerations, the literal pro­
visions and stated purposes of the Order are dissimilar from 
those of the LMEA relied upon by the Court in Its decision.
Moreover, the Council, and not the NLRB, is the agency charged 
by the President under section 4(b) with the authority to 
"administer and interpret" the provisions of the Order, so the 
Council is without obligation to accord the special deference 
to the NLRB ruling in Weingarten which the Court stressed as a 
basis for its decision upon appeal in that case.

Therefore, since the Council has already issued its statement on the 
major policy issue which you apparently seek to raise, and since your 
appeal fails to show that the Assistant Secretary's decision appears 
inconsistent with applicable Council precedent or otherwise incon­
sistent with the Order, no basis for Council review is presented. 
Moreover, you do not allege and it does not otherwise appear that the 
Assistant Secretary's decision was without reasonable justification.

Since the Assistant Secretary's decision does not present a major 
policy issue, and since you neither allege, nor does it appear, that 
his decision is arbitrary and capricious, your appeal fails to meet 
the requirements for review as provided in section 2411.12 of the
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Council's rules of procedure, 
hereby denied.

Accordingly, your petition for review is

By the Council.

cc: A/SLMR 
Labor

Col. H. S. Niles 
PAANG
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FLRC No. 77A-122

Internal Revenue Service, Office of the Regional Commissioner, Southeast 
Region, A/SLMR No. 870. The Assistant Secretary, upon a representation 
petition filed by the National Treasury Employees Union, concluded that 
employees in certain job classifications should be included in the unit 
found appropriate. The agency appealed to the Council, contending that the 
decision of the Assistant Secretary was arbitrary and capricious and raised 
major policy issues. The agency also requested a stay of the Assistant 
Secretary’s decision.

Council action (March 28, 1978). The Council held that the agency's petition 
for review did not meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
appear arbitrary and capricious or present any major policy issues. Accord­
ingly, the Council denied the agency's petition for review. The Council 
likewise denied the agency's request for a stay.
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. « VMSHINGTON, D.C. 20415

March 28, 1978
Mr. Morris A. Simms 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

Re: Internal Revenue Service, Office of the Regional 
Commissioner, Southeast Region, A/SLMR No. 870,
FLRC No. Ilk-122

Dear Mr. Simms:
The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision in the above-entitled 
case. ^
In this case, the National Treasury Employees Union (the union) filed a 
petition seeking to represent employees at the Internal Revenue Service, 
Office of the Regional Commissioner, Southeast Region (the activity).
Insofar as relevant herein, before the Assistant Secretary the activity 
contended, and the union concurred, that the employees in certain job 
classifications were management officials and/or confidential employees, 
and on those bases should be excluded from the petitioned-for unit. The 
Assistant Secretary found, contrary to the parties’ contentions, that 
the employees in such job classifications should be included in the unit 
found appropriate. Noting that in a prior case, the eligibility of the 
employees-in the disputed classifications was fully litigated and they 
were determined by^the Assistant Secretary to be included within the unit 
found appropriate,— the Assistant Secretary found that the record in the 
present case revealed that since the earlier hearing there had been no 
change in the duties or responsibilities of the employees in these 
classifications. In the Assistant Secretary's view, it would not effectuate 
the purposes and policies of the Order to permit the same parties to 
relitigate the same issues involving the same classifications raised in a 
prior hearing, in the absence of evidence of some change in circumstances.
In the absence of such evidence in this case, and based upon the prior 
decision, the Assistant Secretary concluded that the employees at issue 
should be included in the unit found appropriate. (Following a secret 
ballot election directed by the Assistant Secretary, the union was certified 
as exclusive representative for the unit involved.)
In your appeal to the Council, you contend that the decision of the 
Assistant Secretary is arbitrary and capricious and raises major policy 
issues as follows:

Internal Revenue Service, Office of the Regional Commissioner, Southeast 
Region, A/SLMR No. 565 (Sept. 30, 1975).
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1. Is the Assistant Secretary’s decision in a representation case 
to disregard the parties’ stipulation as to the eligibility of 
particular positions in the petitioned-for unit arbitrary and 
capricious or present a major policy issue?

2. Is the Assistant Secretary’s decision in a representation case
to disregard relevant testimonial and documentary evidence of the 
ineligibility of particular positions in the petitioned-for unit, 
based upon reliance on an earlier, related case, arbitrary and 
capricious or present a major policy issue?

3. If issue 2 is determined not to warrant review by the Federal 
Labor Relations Council, should the Council review A/SLMR No. 565 
in addition to A/SLMR No. 870 for the major policy issue of the 
appropriate definition of "management official"?

In the Council’s opinion, your petition for review of the Assistant Secre­
tary’s decision does not meet the requirements of section 2411.12 of the 
Council’s rules. That is, his decision does not appear arbitrary and 
capricious or present any major policy issues.

With respect to your allegation that the Assistant Secretary improperly 
disregarded the parties’ stipulation concerning the eligibility of certain 
employees for inclusion in the unit found appropriate, section 6(a)(1) of 
the Order provides that the Assistant Secretary shall "decide questions as 
to the appropriate unit for the purpose of exclusive recognition and related 
issues submitted for his consideration." While the use of stipulations may 
be a useful tool to ascertain the views of the parties and to dispose of 
possible issues, the Assistant Secretary’s refusal to be bound by such a 
stipulation in the exercise of his responsibility of deciding appropriate 
unit and related issues does not, in the circumstances of the case, raise a 
major policy issue warranting review. Accordingly, in the Council’s view, 
the Assistant Secretary’s treatment of the stipulation in the instant case 
does not present a major policy issue warranting review. See Illinois Air 
National Guard. 182nd Tactical Air Support Group, A/SLMR No. 105, 1 FLRC 
204 [FLRC No. 71A-59 (Nov. 17, 1972), Report No. 30]; Department of the 
Navy. Norfolk Naval Shipyard, A/SLMR No. 547, FLRC No. 75A-117 (Mar. 31,
1976), Report No. 102. Similarly, as to your related contention that the 
Assistant Secretary’s decision is arbitrary and capricious in this regard, 
it does not appear that the Assistant Secretary acted without reasonable 
justification in reaching his decision in the circumstances of this case.

Nor is any basis for Council review presented, as alleged, by the Assistant 
Secretary's reliance upon the determinations of eligibility reached by the 
Assistant Secretary in an earlier decision involving the same unit and the 
same job classifications, noting particularly the Assistant Secretary's 
reliance on the present record to find that there was no evidence of a 
change in the duties and responsibilities of the employees in such job 
classifications since the earlier hearing. Your appeal thus fails to 
establish that the Assistant Secretary either did not consider any material 
evidence in reaching his decision or that his decision is inconsistent with 
the purposes and policies of the Order.
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As to your allegation that a major policy issue is presented herein concern­
ing the appropriate definition of "management official," in the Council's 
opinion, for the reasons stated in.jpur decision letters in Department of 
Health, Education, and. Welfare, Social Security Administration, Bureau of 
Field Operations, District Office, Minneapolis, Minnesota, A/SLMR No. 621, 
FLRC No. 76A-50 (Aug. 31, 1976), Report No. Ill, and in Internal Revenue 
Service, National Office, Washington, D.C., A/SLMR No. 630, FLRC No, 76A-66 
(Sept. 30, 1976), Report No. 114, no basis for Council review is presented 
in this regard. Moreover, insofar as your appeal takes issue with the 
manner in which the Assistant Secretary applied his definition of "management 
official" to the facts of this case, no basis for Council review is presented. 
See National Science Foundation, A/SLMR No. 487, FLRC No. 75A-109 (Mar. 3,
1976), Report No. 99.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious and does not present any major policy issues, your appeal fails 
to meet the requirements for review as provided in section 2411.12 of the 
Council's rules. Accordingly, your petition for review is hereby denied.
Your request for a stay of the Assistant Secretary’s decision and order is 
likewise denied.
By the Council.

Sine rely.

Henry ftTprazier 11^ 
Executkvi Director

cc: A/SLMR 
Labor
S. Flig 
NTEU
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National Archives and Records Service. Washington, D.C., Assistant Secretary 
Case No. 22-7746(CA). The Assistant Secretary denied teview of the Regional 
Administrator’s dismissal of the section 19(a)(1) iitnd (6) complaint filed by 
Local 2578, American Federation of Government Employees, AFL-CIO (the union) 
concerning a decision by the activity that certain portions of a grievance 
previously filed by the union were not arbitrable and the activity's subse­
quent refusal to proceed to arbitration. The union appealed to the Council, 
contending that the Assistant Secretary's decision was arbitrary and 
capricious and raised major policy issues.

Council action (March 31, 1978). The Council held that the union's petition 
for review did not meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
appear arbitrary and capricious or present any major policy issues. Accord­
ingly, the Council denied the union's petition for review.

FLRC No. 77A-131
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March 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: National Archives and Records Service, 
Washington, D.C., Assistant Secretary 
Case No. 22-7746(CA), FLRC No. 77A-lh

Dear Mr. King:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, 
in the above-entitled case.

Th this case the American Federation of Government Employees, Local 
2578, AFL-CIO (the union) filed an unfair labor practice complaint 
alleging that the National Archives and Records Service, Washington,
D.C. (the activity) had violated section 19(a)(1) and (6) of the 
Order. The bases for the complaint were a decision by the activity 
that certain portions of a grievance filed by the union were not 
arbitrable and the subsequent refusal of the activity to proceed to 
arbitration. Sometime after the activity decided that the grievance 
was not arbitrable and prior to the filing, by the union, of the unfair 
labor practice complaint in the instant case, the activity filed an 
Application for Decision on Grievability or Arbitrability on the matter 
with the Assistant Secretary. The Assistant Secretary sustained the 
Assistant Regional Director's dismissal of the activity's Applica­
tion for Decision on Grievability or Arbitrability on the basis that 
the application was untimely filed under section 205.2(b) of his 
regulations. In that decision the Assistant Secretary also noted that 
the negotiated agreement between the activity and the union provided 
that, where the activity concluded that a grievance was not grievable 
and/or arbitrable, the union shall make no request for arbitration 
without first obtaining from the Assistant Secretary an arbitrability 
determination. The Assistant Secretary stated that "No such decision 
was sought by the union and, therefore, its invoking of arbitration in 
this matter appeared to be inconsistent with the terms of the parties' 
negotiated agreement."!./

National Archives and Records Service, General Services Administra­
tion, Washington, D.C., Assistant Secretary Case No. 22-6290(AP), Request 
for Review No. 653 (Feb. 26, 1976).
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In response to the activity's subsequent request for clarification of 
his decision to dismiss, the Assistant Secretary stated:— ^

In the subject ruling, it was found that the instant application 
was procedurally defective because it was filed untimely. In 
addition, it was noted that the invoking of arbitration in the 
matter appeared to be inconsistent with the terms of the parties' 
negotiated agreement. In reaching the disposition herein, the 
merits of the application were not considered. Consequently, no 
finding was made as to the arbitrability of the cited sections of 
the negotiated agreement.

Following receipt of that clarification,of the Assistant Secretary's 
decision dismissing the Application for Decision on Grievability or 
Arbitrability, the union filed the unfair labor practice complaint over 
the activity's decision that, as certain portions of the grievance that 
had been the svbject of the earlier case were not arbitrable, the 
activity would not proceed to arbitration. This led to the instant 
case.

In this case the Assistant Secretary found that no reasonable basis for 
the complaint had been established and that further proceedings there­
fore were unwarranted. In so concluding, the Assistant Secretary stated;

[I]t is clear from the record in this case that the parties never 
were able to reach agreement as to the totality of the issues that 
should be presented to the arbitrator they had chosen; there is no 
evidence that any clear agreement by the [activity] was breached 
in this regard.

The [union] had received a final answer from the [activity] that it 
considered certain matters not arbitrable. Under the Assistant 
Secretary's Regulations, the [union] had a right, and under the 
terms of the parties' negotiated agreement the [union] was then 
obligated, to seek a determination on arbitrability from the 
Assistant Secretary. It did not do so. The [activity] sou^t 
such a determination, but was found by the Assistant Secretary to 
be untimely- . . . The Assistant Secretary thereafter made it 
clear that he was not passing on the merits of the arbitrabilit)' 
dispute. . . . Thereafter, while the [activity] could have agreed 
to nonetheless send those issues to the arbitrator, it did not 
agree to do so. In deciding on such a course, it was only holding 
the [union] to the clear requirements of the parties' agreement.

In its complaint, and the instant request for review, the [union] 
is asking that the Assistant Secretary decide the issue of arbi­
trability which he has already decided he may not do, as the

y  Request for Review No. 727 (June 17, 1976)
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application for such a determination was filed untimely. In all 
these circumstances, therefore, I find that further proceedings on 
the subject complaint are unwarranted.

Accordingly, the Assistant Secretary denied the union’s request for 
review seeking reversal of the Acting Regional Administrator’s dismissal 
of the unfair labor practice complaint.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision is arbitrary and capricious, contending 
that the decision "is not based upon fixed rules or principles which 
have been available to be known to the parties as entities under 
E.O. 11491, as amended," and that "his conclusion that the complainant 
is asking that the Assistant Secretary decide the issue of arbitrability 
which he has already decided he may not do, is not based upon any dis­
cernible fact or facts in the record." You further allege that the 
Assistant Secretary's decision raises two major policy issues, namely 
"whether the remaining issues contained in an initial grievance also 
containing issues found by the Assistant Secretary to be non-arbitrable, 
remain as arbitrable," and "whether a party is obligated to seek an 
arbitrability decision on issues in a grievance not in dispute."
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or present any major policy issues.

As to your allegation that the Assistant Secretary’s decision was arbi­
trary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision in the 
circumstances of this case. Rather, your assertion concerning the prin­
ciples relied on by the Assistant Secretary and the assertion that his 
decision was contrary to the evidence constitute, in essence, nothing 
more than mere disagreement with the Assistant Secretary’s determination 
that no reasonable basis for the complaint had been established inasmuch 
as the parties never reached agreement as to the totality of the issues 
to be placed before an arbitrator and inasmuch as there was no evidence 
that the activity breached a clear agreement in this regard. Nor is a 
major policy issue presented in the circumstances of this case, as 
alleged, concerning the arbitrability of those issues in a grievance 
which are not specifically found by the Assistant Secretary to be non- 
arbitrable, noting particularly that the Assistant Secretary never 
passed upon the merits of an arbitrability dispute but found only that 
a reasonable basis for the 19(a)(1) and (6) complaint had not been 
established. Similarly, no major policy issue is presented in the 
circumstances of this case with regard to a party’s obligation to seek 
an arbitrability determination on those grievance issues over which no 
question of arbitrability has been raised. In this regard, your allega­
tion constitutes, in effect, mere disagreement with the Assistant 
Secretary's finding "that the parties were never able to reach agreement
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,, as to the totality of the Issues that should be presented to the arbi­
trator they had chosen," and therefore presents no basis for Council 
review.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to 
meet the requirements for review as set forth in section 2411.12 of the 
Council’s rules of procedure. Accordingly, review of your appeal is 

‘ hereby denied.

By the Council.

Sincerely,

Henry B.^^zier I I I ^  
Execut iv'0*i’̂®<̂ tor

cc: A/SLMR 
Labor

J. K. Mendenhall 
GSA
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Department of Transportation, Federal Aviation Administration, Midway Airway 
Facility Sector, Chicago, Illinois, Assistant Secretary Case Nos. 50-15422(RO) 
and 50-15424(RO). The Assistant Secretary, in agreement with the Regional 
Administrator (RA) and based on the RA’s reasoning, found that dismissal of 
the two representation petitions filed by the Professional Airways Systems 
Specialists (PASS) was warranted. (The petitions had been filed after the 
filing of a unit consolidation (UC) petition by the Federal Aviation Science 
and Technology Association, NAGE (FASTA), seeking to consolidate the separate 
units which PASS sought to represent; processing of PASS' petitions was held 
in abeyance pending resolution of the UC petition; and FASTA was subsequently 
certified as the exclusive representative of the proposed consolidated unit.) 
Accordingly, the Assistant Secretary denied PASS' request for review seeking 
reversal of the RA’s dismissal of PASS’ representation petitions. PASS 
appealed to the Council, contending that the Assistant Secretary's decision 
raised major policy issues.

Council action (March 31, 1978). The Council held that PASS’ petition for 
review failed to meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
present any major policy issues, and PASS neither alleged, nor did it appear, 
that the decision was arbitrary and capricious. Accordingly, the Council 
denied PASS’ petition for review.

FLRC No. 77A-133
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March 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, D.C. 20415

Mr. William B. Peer 
Counsel for PASS 
Suite 1002
1101 17th Street, NW. 
Washington, D.C. 20036

Re: Department of Transportation, Federal Aviation 
Administration, Midway Airway Facility Sector, 
Chicago, Illinois, Assistant Secretary Case 
Nos. 50-15422(RO) and 50-15424(RO), FLRC 
No. 77A-133

Dear Mr. Peer:

The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision in the above-entitled case.

As found by the Assistant Secretary, this case arose upon the filing of 
two petitions (RO), in March 1977, by the Professional Airways Systems 
Specialists (PASS), seeking to represent two separate units of techni­
cians within the Federal Aviation Administration, at the Midway Airway 
Facility Sector and the Aurora Airway Facility Sector, Chicago, Illinois, 
respectively. Previously, on January 11, 1977, the Federal Aviation 
Science and Technological Association/NAGE (FASTA), the certified 
exclusive representative of these units since March 1976, had filed a 
consolidation petition (UC) seeking to incorporate these units into a 
nationwide unit for which it had been the certified exclusive represent­
ative since September 1976. Inasmuch as the consolidation petition was 
filed prior to PASS's representation petitions, processing of those 
petitions was held in abeyance by the Regional Administrator pending 
resolution of the related consolidation of units petition. On April 27, 
1977, FASTA was certified as exclusive representative of the proposed 
consolidated unit. Thereafter, the Regional Administrator (RA) dismissed 
the RO petitions filed by PASS, concluding as to each:

Such consolidation renders further consideration of the Instant 
petition by this Office inappropriate inasmuch as the unit sought 
has been consolidated into a larger existing unit currently 
represented by FASTA/NAGE and, accordingly, the petition in the 
instant case, which raised a question concerning representation 
with respect to a part of the units consolidated and which was 
filed subsequent to the consolidation of units petition, is hereby 
dismissed.
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The Assistant Secretary, in agreement with the RA and based on his 
reasoning, found that dismissal of the RO petitions was warranted. 
Accordingly, he denied review of PASS’s request for review seeking 
reversal of the RA’s dismissal of the petitions.

In your petition for review on beha],f of PASS, you allege that the 
decision of the Assistant Secretary raises the following major policy 
issues:

1. May a unit be consolidated with another when there is pending 
a representation petition in the former?

2. Is the processing of a representation petition, in the face 
of a unit consolidation petition, to be determined by which 
petition was filed first?

3. When is a representation petition timely if there is no bar 
to its filing under the published rules of the Assistant 
Secretary, and a unit consolidation petition is pending which 
affects the unit?

4. May the Assistant Secretary adopt, in a representation proceeding, 
a "policy" on the timeliness of a representation petition, when 
that "policy" has not been promulgated in accordance with the 
Administrative Procedure Act?

With respect to these alleged major policy issues, you assert that the 
Assistant Secretary's decision is contrary to the Council's intended 
policy that the procedure for consolidating units is applicable only to 
situations where there is no question concerning the representation 
desires of the employees involved. In this regard, relying principally 
on the Council's 1975 Report and Recommendations,— ' you contend that 
"the Assistant Secretary's decision denied [the employees] their right 
to choose their representative, precisely what the Council's statement 
said should not happen." You further assert, in essence, that the 
Assistant Secretary's position that the petition filed first will be 
processed first is unfair, irrational and contrary to his published 
regulations under which PASS's petitions herein were timely filed.

1/ Labor-Management Relations in the Federal Service (1975), at 37, 
wherein the Council stated:

The procedure for consolidating a labor organization's exclusively 
recognized units should have application only to situations where 
there is no question concerning the representation desires of the 
employees who would be included in a proposed consolidation.

378



In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12 
of the Council's rules. That is, his decision does not present any 
major policy issues, and you neither allege, nor does it appear, that 
his decision is arbitrary and capricious.

With respect to the major policy issues which you allege are raised by 
the Assistant Secretary's decision— all relating to the propriety of 
processing a consolidation petition when a petition seeking a representa­
tion election as to pnrt of the proposed consolIdatcul unit is subsequently 
filed— in the Council's view, no major policy issues warranting review 
are thereby presented. In this regard, your reliance upon language 
from the Council's Report and Recommendations is misplaced. That 
language must be read in the context of the entire paragraph in which 
it appears. As the Council has previously stated, such passage describes 
the general approach that the Assistant Secretary should follow when a 
labor organization seeks to represent unrepresented employees and to 
include them in a proposed consolidated unit, unlike the circumstances 
in the instant case. See Department of Health, Education, and Welfare, 
Social Security Administration, Bureau of Field Operations, Region V,
Area IV, Cleveland, Ohio, A/SLMR No. 706, FLRC No. 76A-151 (Mar. 23,
1977), Report No. 123. Moreover, as to your allegation that the 
Assistant Secretary's decision herein is unfair and contrary to his 
published regulations, the Council has previously stated that section 6 
(d) of the Order empowers the Assistant Secretary to prescribe regulations 
needed to administer his functions under the Order, and that, as the 
issuer of those regulations, the Assistant Secretary is responsible 
for their interpretation and implementation.— ' In the instant case, 
your appeal fails to establish that the Assistant Secretary's application 
of his regulations in the circumstances of this case was arbitrary and 
capricious or inconsistent with the purposes and policies of the Order, 
particularly the strong policy in the Federal labor-management relations 
program of facilitating the consolidation of existing bargaining units. 
Labor-Management Relations in the Federal Service (1975), at 35.
Since the Assistant Secretary's decision does not present any major 
policy issues, and you neither allege, nor does it appear, that his

_2/ Department of the Air Force, Ellsworth Air Force Base, South Dakota, 
Assistant Secretary Case No. 60-3412(RO), 2 FLRC 246 [FLRC No. 73A-60 
(Oct. 30, 1974), Report No. 59]; U.S. Civil Service Commission. Atlanta 
Region, Atlanta, Georgia, Assistant Secretary Case No. 40-6699(CA),
FLRC No. 76A-62 (Aug. 31, 1976), Report No. 111.
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decision was arbitrary and capricious, your appeal fails to meet the
requirements for review as provided in section 2411.12 of the Council's
rules. Accordingly, your petition for review is hereby denied.
By the Council.

Sincerely,

lenry 
Executi

razier II 
Director

cc: A/SLMR
Labor

E. V. Curran 
FAA

S. Lyman 
FASTA/NAGE
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National Treasury Employees Union, Chapter 8, et al. (Internal Revenue 
Service, Washington, D,C.), Assistant Secretary Case No. 22-07780(CO). The 
Assis,tant Secretary denied the agency’s request for review seeking reversal
of the Regional Administrator's dismissal of the agency's complaint, which 
alleged that the union violated section 19(b)(6) of the Order by submitting 
a non-impasse item to the Federal Service Impasses Panel. The agency 
appealed to the Council, contending that the Assistant Secretary's decision 
presented major policy issues and was arbitrary and capricious.
Council action (March 31, 1978). The Council held that the agency's petition 
for review failed to meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
present any major policy issues and did not appear arbitrary and capricious. 
Accordingly, the Council denied the agency's petition for review.

LRC No. 77A-145
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

March 31, 1978

Mr. Michael J. Riselli
Assistant Branch Chief
General Legal Services Division
Office of Chief Counsel
Internal Revenue Service
1111 Constitution Avenue, NW., Room 4562
Washington, D.C. 20224

Re: National Treasury Employees Union, Chapter 8, 
et al. (Internal Revenue Service, Washington, 
D.C.), Assistant Secretary Case No. 22-07780(C0), 
FLRC No. 77A-145

Dear Mr. Riselli:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the union's opposition thereto, in the 
above-entitled case.

In this case, as found by the Assistant Secretary, National Treasury 
Employees Union, Chapter 8, ^  al. (the union) and the Internal Revenue 
Service, Washington, D.C. (the agency), engaged in 41 negotiating sessions 
for a new raultidistrict agreement, including 10 sessions with the assist­
ance of the Federal Mediation and Conciliation Service. The union 
considered the negotiations to be at an impasse and requested the assistance 
of the Federal Service Impasses Panel (the Panel), to which it submitted 15 
proposals it considered to be unresolved between the parties. The agency 
believed that one of the proposals submitted by the union was not at impasse 
since it had not been discussed in prior negotiations. Accordingly, the 
agency filed a complaint alleging that the union violated section 19(b)(6) 
of the Order by submitting a non-impasse item to the Panel, thus violating 
the parties' ground rules and the union's obligation to bargain in good 
faith.

The Assistant Secretary, in agreement with the Acting Regional Administrator 
(ARA), found that a reasonable basis for the complaint had not been estab­
lished and that, consequently, further proceedings were not warranted. In 
so finding, the Assistant Secretary stated:

Thus, there was no patent violation of the parties' ground rules< as 
such ground rules do not specify the parties' obligations before the 
[Panel]. Furthermore, in the absence of evidence of bad faith, I find 
that the mere submission by the [union] of a non-impasse item to the
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[Panel] did not, standing alone, constitute a violation of 
Section 19(b)(6) of Executive Order 11491, as amended.

Accordingly, the Assistant Secretary denied the agency's request for review 
seeking reversal of the ARA's dismissal of the complaint.

In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary's decision presents two major policy issues:

1. Is a showing of animus necessary in order to establish a reasonable 
basis for the further processing of a per se refusal to bargain 
unfair labor practice complaint under Section 19(b)(6) of the Order?

2. Should a party be permitted to submit non-impasse items to the 
Federal Service Impasses Panel for consideration?

With regard to the first alleged major policy issue, you contend that the 
Assistant Secretary's decision is inconsistent with private and Federal 
sector precedent which recognizes that no showing of a union's subjective 
bad faith is necessary to establish a reasonable basis for further 
processing of a per se complaint under section 19(b)(6) of the Order. You 
further assert that his decision sets up a different standard for unions 
than for agencies in that per se violations of section 19(a)(6) may be 
established without showing of bad faith. As to the second alleged major 
policy issue, you argue that the Assistant Secretary's decision permitting 
the submission of non-impasse items to the Panel is inconsistent with the 
objective of the Order to promote constructive and cooperative relationships 
between the parties. Finally, you contend that the Assistant Secretary's 
decision is arbitrary and capricious for the foregoing reasons.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and capricious 
or raise any major policy issues.

Thus, in our view, no major policy issue is raised by the Assistant 
Secretary's finding, pursuant to his regulations, that a reasonable basis 
for the complaint had not been established in the particular circumstances 
of this case. More particularly, your appeal fails to show that the 
Assistant Secretary's decision— that, in the absence of evidence of bad 
faith, the mere submission of a non-impasse item to the Panel did not, 
standing alone, constitute a violation of section 19(b)(6) of the Order—  
was inconsistent with applicable precedent or with the purposes and policies 
of the Order. In this regard, nothing in your appeal presents any basis to 
support your general assumption that applicable precedent or the intent of 
the Order establishes a per se refusal to bargain under the Order in these 
or similar circumstances.
Similarly, no major policy issue is presented with respect to the submitting 
of non-impasse items to the Panel, noting that the Assistant Secretary in
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this case found no evidence of bad faith by the conduct of the union.—  
Finally, with respect to your allegation that the Assistant Secretary's 
decision is arbitrary and capricious, it does not appear in the circum­
stances of this case that the Assistant Secretary acted without reasonable 
justification in reaching his decision.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet 
the requirements for review as provided under section 2411.12 of the 
Council's rules of procedure. Accordingly, review of your appeal is hereby 
denied.
By the Council.

Sincerely,

'Henry B. grazier III 
Executiva^^^;Lrector

cc: A/SLMR
Labor

R. M. Tobias 
NTEU

V  It should be noted that in carrying out its responsibility under 
section 5(c) of the Order to "prescribe regulations needed to administer 
its function under this Order," the Panel has issued regulations which 
ensure that its procedures are not abused. Thus, the Panel's rules 
provide:

§ 2471.6 Initial procedures of the Panel.
(а) Upon receipt of a request for consideration of an impasse, 
the Panel will initiate an informal inquiry covering the issue(s) 
and the positions of the parties thero.on, and will consult when 
necessary with the parties and the mediation facilities utilized, 
if any, and then determine whether to:
(1) Dismiss the request; or
(2) Direct that negotiations be resumed; or
(3) Direct that negotiations be resumed with mediation assistance; 

or
(4) Authorize other voluntary arrangements for settlement; or
(5) Direct the impasse to factfinding; or
(б) Take any other action it deems appropriate.
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Department of the Treasury, U.S. Customs Service, Region I, Boston, 
Massachusetts, A/SLMR No. 949., The Assistant Secretary dismissed the 
complaint filed by the union (National Treasury Employees Union and NTEU 
Chapter 181), which alleged, in pertinent part, that the activity violated 
section 19(a)(1) and (6) of the Order by refusing, contrary to a past 
practice, to extend the tours of duty of the employees involved. The union 
appealed to the Council, contending that the decision of the Assistant 
Secretary was arbitrary and capricious.
Council action (March 31, 1978). The Council held that the union’s petition 
for review did not meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did not 
appear arbitrary and capricious, and the union neither alleged, nor did it 
appear, that his decision presented any major policy issues. Accordingly, 
the Council denied the union's petition for review.

FLRC No. 78A-9
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March 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. O.C. 20415

Mr. Michael E. Hersher 
National Field Representative 
National Treasury Employees Union 
Suite 1101, 1730 K Street, NW. 
Washington, D.C. 20006

Re: Department of the Treasury, U.S. Customs 
Service, Region I, Boston, Massachusetts, 
A/SLMR No. 949, FLRC No. 78A-9

Dear Mr. Hersher:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, 
in the above-entitled case.

In this case, the National Treasury Employees Union and NTEU Chapter 181 
(the union) filed an unfair labor practice complaint against the U.S. 
Customs Service, Region I (the activity). The complaint alleged in 
pertinent part that the activity violated section 19(a)(1) and (6) of 
the Order in refusing, contrary to past practice, to extend the tours 
of duty of certain named employees stationed in Toronto, Canada. The 
Assistant Secretary, in agreement with the Administrative Law Judge, 
found that the union had failed to meet its burden of proof concerning 
the activity's alleged unilateral change in a past practice of automat­
ically granting a second 2-year extension of duty in Toronto. In this 
regard the Assistant Secretary found that the evidence fell considerably 
short of establishing the existence of such a past practice. Accordingly, 
he found insufficient evidence to sustain the allegations of the union's 
complaint and dismissed the union's complaint in its entirety.

In your petition for review on behalf of the union, you allege that the 
decision of the Assistant Secretary is arbitrary and capricious in 
concluding that the activity did not violate section 19(a)(1) and (6) 
of the Order. You assert in this regard that such conclusion "is in 
direct conflict with uncontraverted facts on the record," which facts 
establish a change in personnel policy by the activity and a failure 
to give the union notice of the change.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious, and you neither allege, nor does it appear, that his 
decision raises any major policy issues.
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As to your allegation that the Assistant Secretary's decision was 
arbitrary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision in the 
facts and circumstances of this case. Rather, your assertions herein 
constitute, in effect, nothing more than disagreement with the Assistant 
Secretary's determination, pursuant to his regulations, that the evidence 
submitted failed to establish the existence of a past practice, and 
therefore present no basis for Council review.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious, and you neither allege, nor does it appear, that his decision 
presents any major policy issues, your appeal fails to meet the require­
ments for review as provided in section 2411.12 of the Council's rules. 
Accordingly, your petition for review is hereby denied.
By the Council.

cc; A/SLMR
Labor

SincejJely,

Henry
Execut

azier III 
irector

M. A. Simms 
Treasury
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American Federation of Government Employees» AFL—CIO, Local 2366 and U.S. 
Department of Justice, Immigration and Naturalization Service (Britton, 
Arbitrator). Upon the filing of a petition for review of the arbitrator's 
award by the union, the Council advised the union that its appeal failed to 
comply with cited requirements of the Council's rules of procedure, and 
provided the union with time to effect such compliance. However, the union 
made no submission in compliance with those requirements within the time 
limit provided.
Council action (March 31, 1978). The Council dismissed the union's appeal 
for failure to comply with the Council's rules of procedure.

FLRC No. 78A-23
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March 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C 20415

Mr. Glen J. Peterson 
National Vice President 
10th District
American Federation of Government 

Employees, AFL-CIO 
6061 N.W. Expressway, Suite 302 
San Antonio, Texas 78201

Re: American Federation of Government Employees, 
AFL-CIO. Local 2366 and U.S. Department of 
Justice, Immigration and Naturalization 
Service (Britton, Arbitrator), FLRC No. 78A-23

Dear Mr. Peterson:
By Council letter of March 2, 1978, you were advised that preliminary 
examination of your appeal in the above-entitled case disclosed apparent 
deficiencies in meeting various requirements of the Council's rules of 
procedure (a copy of which was enclosed for your information). The 
pertinent sections of the Council's rules included: 2411.42, 2411.44 and 
2411.46(a), (c) and (d).
You were also advised in the Council's letter:

Further processing of your appeal is contingent upon your compliance 
with the above-designated provision(s) of the Council's rules. 
Accordingly, you are hereby granted until the close of business on 
March 27, 1978, to take necessary action and file additional mate­
rials in compliance with the above provision(s). Moreover, you 
must serve a copy of the required additional submission on the other 
parties including all representatives of other parties who entered 
appearances in the subject proceeding before the Assistant Secretary, 
the agency head, or the arbitrator, as the case may be, in accordance 
with section 2411.46(a) of the rules; and you must include a 
statement of such service with your additional submission to the 
Council.
Failure to comply with the above requirements will result in 
dismissal of your appeal.
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You have made no submi3sion in compliance with the above requirements 
within the time limit provided. Accordingly, your appeal is hereby 
dismissed for failure to comply with the Council’s rules of procedure.

For the Council.
Sincerely,

Henry B. 
Executive

izier III 
rector

cc: J. A. Henry 
INS
K. T. Blaylock 
AFGE
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National Labor Relations Board Union, Local 6 and National Labor Relations 
Board. Region 6, Pittsburgh, Pennsylvania. The dispute Involved provisions 
in an agreement negotiated by the union's local 6 and the agency's Region 6 
as a local supplementary agreement to the agreement of the union and the 
agency at the national level. .The agency disapproved the disputed provi­
sions during review of the local parties' supplementary agreement, having 
determined that the provisions violated the controlling national agreement, 
as well as sections 11(b) and 12(b) of the Order. The union, disagreeing 
with the agency's interpretation of the controlling agreement and with its 
determination that the disputed provisions were violative of the Order, 
appealed to the Council pursuant to section 11(c)(4)(1) of the Order, seeking 
review of the issue as to the negotiability of the provisions under sections 
11(b) and 12(b) of the Order.

Council action (April 12, 1978). The Council held that where, as in this 
case, a negotiability dispute involves issues both as to the interpretation 
of a controlling agreement (as set forth in section 11(c)(1) of the Order) 
and as to other bases on which negotiability questions Cein arise (as set 
forth in section 11(c)(4) of the Order), the parties should first resolve 
the issue as to the interpretation of the controlling agreement under 
section 11(c)(1). For the reasons stated in its decision letter, the 
Council found that the instant appeal, raising issues as to the negotiability 
of the disputed provisions under the Order, was prematurely filed and the 
conditions for Council review of such issues as prescribed in section 
11(c)(4) of the Order and section 2411.22 of the Council's rules of proce­
dure, had not been met. Accordingly, the Council denied the union's appeal, 
without prejudice to the renewal of its contentions as to the negotiability 
of the disputed provisions under the Order in a petition duly filed with the 
Council after it is resolved, pursuant to the procedures of the controlling 
agreement under section 11(c)(1) of the Order, that those provisions do not 
conflict with such controlling agreement.

FLRC No. 77A-109
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April 12, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 2041S

Mr. Henrik M. Sortun, Chairperson
Local Bargaining Committee
National Labor Relations Board Union
c/o NLRB Region 19
Federal Building, Room 2948
915 Second Avenue
Seattle, Washington 98174
Mr. Bruce D. Rosenstein 
Special Counsel to the General Counsel 
National Labor Relations Board 
1717 Pennsylvania Avenue, NW. 
Washington, D.C. 20570

Re: National Labor Relations Board Union. Local 6 
and National Labor Relations Board. Region 6, 
Pittsburgh. Pennsylvania. FLRC No. 77A-109

Gentlemen:
Reference is made to the union's petition for review and the agency's 
statement of position, and the respective supplemental submissions 
thereto, in the above-entitled case.
The relevant facts of this case, as set forth in the record, are as 
follows: The General Counsel of the National Labor Relations Board 
(the agency) and the National Labor Relations Board Union (the union) 
are parties at the national level to an agreement covering virtually all 
of the agency's field office clerical and nonprofessional employees. 
Article XVIII of this national agreement, entitled "Supplemental and 
Local Supplementary Agreements" (set forth in the Appendix hereto), 
permits (in sections 1, 2 and 3) the negotiation of local supplementary 
agreements, within stated limitations, at certain subordinate field 
organizational levels; and requires (in section 3) the local parties to 
obtain approval of such supplementary agreements by the General Counsel 
and the Executive Committee of the union at the national level. Pursuant 
to Article XVIII, the union's Local 6 and the agency's Region 6 negotiated 
a supplementary agreement and sought the requisite approval.
The General Counsel disapproved various provisions of that agreement, 
including those entitled "Article VI, Clerical Backup" and "Article IX, 
Bridge Program," which are the subject of the instant appeal to the 
Council by the union. As to these disputed provisions, the agency takes
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the position that they are inconsistent with the controlling national 
agreement, as well as with sections 11(b) and 12(b) of the Order. The 
union, disagreeing with the agency's interpretation of the controlling 
agreement and contending that the disputed provisions do not violate 
sections 11(b) and 12(b) of the Order, has petitioned the Council, pur­
suant to section 11(c)(4)(i) of the Order, to review the agency's 
determination.
As to the asserted conflict between the disputed provisions and the 
controlling agreement, the agency contends in particular that;

[T]he subjects are covered by the National Agreement, which is the 
controlling agreement, and, further, that the disputed provisions 
of the Local Agreement modify the provisions of the National 
Agreement and are outside the authority of the Regional Director to 
negotiate. In our view, section 11(c)(1) of Executive Order 11491 
requires that such disputes be resolved under the provisions of the 
National Agreement.

The agency further contends, in this regard, that "the Union has Invoked 
the wrong forum by petitioning the Council Instead of invoking the 
Grievance and Arbitration Articles of the National Agreement." The union 
contends, on the other hand, that the dispute between the parties in this 
case principally concerns the negotiability of the provisions of the 
supplementary agreement here in question under sections 11(b) and 12(b) 
of the Order and that, therefore, the Council must, under section 11(c)(4) 
of the Order, resolve that dispute. For the reasons stated hereinafter, 
we agree with the agency.
Section 11(c) of the Order provides, in pertinent part, as follows:

Sec. 11. Negotiation of agreements.

(c) If, in connection with negotiations, an issue develops as to 
whether a proposal is contrary to law, regulation, controlling 
agreement, or this Order and therefore not negotiable, it shall be 
resolved as follows:
(1) An issue which involves interpretation of a controlling agree­
ment at a higher agency level is resolved under the procedures of 
the controlling agreement, or, if none, under agency regulations;

(4) A labor organization may appeal to the Council for decision 
when —
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(i) it disagrees with an agency head's determination that a proposal 
would violate applicable law, regulation of appropriate authority 
outside the agency, or this Order, or
(ii) it believes that an agency's regulations, as interpreted by 
the agency head, violate applicable law, regulation of appropriate 
authority outside the agency, or this Order . . . .

It is clear that, while section 11(c)(4) of the Order permits an appeal 
to the Council based upon a union's disagreement with the determination 
of an agency head that provisions violate the Order, it does not provide 
for an appeal to the Council to resolve an issue which involves inter­
pretation of a controlling national "agreement. Rather, section 11(c)(1) 
provides expressly that such issues must be resolved through the procedures 
of the controlling agreement, itself, or if there are no such procedures, 
xinder agency regulations. (See National Treasury Employees Union Chapter 
No. DIG and Internal Revenue Service, Chicago District, FLRC No. 74A-93 
(Feb. 25, 1976), Report No. 98 as to the negotiability of proposal 5 
at 7-9 of Council decision.)
However, where a negotiability dispute involves both section 11(c)(1) and 
11(c)(4) matters, the parties should first resolve the issue as to the 
controlling agreement under section 11(c)(1). We note, in this connection, 
that in the sequence of directions for the resolution of issues concerning 
whether a proposal is nonnegotiable contained in section 11(c) of the 
Order, the first step adverted to is the resolution of disagreements as to 
the interpretation of a controlling agreement at a higher agency level. 
Moreover, in our opinion, there are sound reasons why, in a negotiability 
dispute involving issues both as to the interpretation of a controlling 
agreement (as set forth in section 11(c)(1)) and as to other bases on which 
negotiability questions can arise (as set forth in section 11(c)(4)), the 
parties should first resolve the issue requiring the interpretation of the 
controlling agreement. Thus, the resolution of the issue involving the 
interpretation of the controlling agreement could result in a determination 
that the matter in dispute is inconsistent with the provisions of the con­
trolling agreement. Hence, such a determination would have the effect of 
precluding the necessity for a Council decision under section 11(c)(4) of 
the Order by rendering moot the negotiability issues, thereby avoiding an 
unwarranted proliferation of cases before the Council. Furthermore, were 
the Council to decide under section 11(c)(4) that a disputed matter is 
negotiable, while an issue involving the interpretation of the controlling 
agreement remained to be resolved, such Council decision would lack 
finality.fl/ In other words, a subsequent determination under the proce­
dures of the parties’ controlling agreement pursuant to section 11(c)(1), 
that the matter is inconsistent with the controlling agreement, would be 
dispositive of the parties' negotiability dispute, notwithstanding the 
previous decision of the Council issued pursuant to section 11(c)(4).

V  In this regard, section 2411.53 of the Council's rules (5 Cra 2411.53) 
provides that "[t]he Council shall not issue advisory opinions."
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Turning to the present case, as previously noted, the agency determined 
that the provisions at issue herein violate the parties’ controlling 
national agreement, as well as the Order. Thus, the provisions of both 
section 11(c)(1) and 11(c)(4) are applicable to the instant dispute. In 
these circumstances, as indicated above, it is our opinion that the appeal 
to the Council by the union under section 11(c)(4) as to the negotiability 
of the provisions under sections 11(b) and 12(b), without having first 
resolved the issue requiring interpretation of the controlling agreement, 
is premature. In this regard, if, pursuant to the procedures of the 
parties’ controlling agreement, it is determined that the provisions are 
inconsistent with the controlling agreement— in effect making them non- 
negotiable— the issues sought to be appealed to the Council by the union 
in the present case would be rendered moot. Further in this regard, if 
the Council were to decide the issues appealed by the union under sec­
tion 11(c)(4), prior to a resolution of the issues as to the interpretation 
of the controlling agreement, the Council’s decision would lack finality. 
Consequently, the Council will not rule on the negotiability of the 
disputed provisions under the Order until it is resolved, pursuant to the 
procedures of the controlling agreement under section 11(c)(1), that 
those provisions do not conflict with such controlling agreement.
For the reasons stated, we find that the instant appeal, raising issues 
as to the negotiability of the disputed provisions under the Order, is 
prematurely filed and the conditions for Council review of such issues, 
as prescribed in section 11(c)(4) of the Order and section 2411.22 of 
the Council’s rules (5 CFR 2411.22), have not been met.
Accordingly, the union’s appeal is hereby denied, without prejudice to 
the renewal of its contentions as to the negotiability of the disputed 
provisions under the Order in a petition duly filed with the Council after 
it is resolved, pursuant to the procedures of the controlling agreement 
under section 11(c)(1) of the Order, that those provisions do not conflict 
with such controlling agreement.
By the Council.

Sincerely;

Henry l^azier III ^  
Executive/Director

Attachment:
APPENDIX-Article XVIII
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ARTICLE XVIII 
SUPPLEMENTAL AND LOCAL 
SUPPLEMENTARY AGREEMENTS

APPENDIX

Section 1. The parties agree that Supplemental Agreements involving 
matters not covered herein may be negotiated and executed from time to 
time while this General Agreement is in effect. Such Supplemental 
Agreements shall terminate in the manner specified in Article XXIII 
herein or on such other expiration dates as may be agreed to by the 
parties in such Supplemental Agreements.
Section 2. Local Supplementary Agreements may be negotiated between 
Local Unions and Regional Directors and the Offleer-in-Charge in Sub- 
region 38 (Peoria, Illinois). Any such agreement shall be subject to the 
approval of the General Counsel and the Executive Committee of the Union 
and shall be subject to the restrictions listed below:
(a) All matters covered must be within the administrative authority of 
the Regional Director;
(b) Only local conditions affecting the employees of that region will be 
covered;
(c) Provisions negotiated may not modify or be in conflict with any pro­
vision of this Agreement or any supplement hereto; nor may such provisions 
be in conflict with applicable law; and
(d) Provisions must be consistent with the certification of the Union.
Section 3. The General Counsel and the Executive Committee will approve 
or disapprove Local Supplementary Agreements within 45 calendar days after 
submission, exclusive of consultation time under subsection 2(c) above. 
Such agreements will be rejected only on the basis that one or more of the 
conditions set forth in Section 2 herein is not satisfied.
Section 4. All Local Supplementary Agreements shall terminate concurrently 
with termination of this Agreement.
Section 5. Grievances concerning the Interpretation or application of 
any Local Supplementary Agreement entered into pursuant to the provisions 
of Section 2 of this Article may be processed under the grievance and 
arbitration procedures set forth in Articles XIII and XIV above.

Ĵ / Any determination by a party to this Agreement that a provision should 
be rejected pursuant to this subsection will not be made until the other 
party has been notified and been given an opportunity to consult on the 
matter.
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Department of the Navy, Military Sealift Coimnand. Assistant Secretary Case 
No. 22-7556(AP). The Assistant Secretary, in agreement with the Acting 
Regional Administrator (ARA) and based on the ARA's reasoning, found that 
the subject of the grievance filed by the union (International Organization 
of Masters, Mates and Pilots, International Longshoremen's Association, 
AFL-CIO) was not grievable or arbitrable under the parties’ negotiated 
agreement. The Assistant Secretary therefore denied the union's request 
for review seeking reversal of the ARA's Report and Findings on 
Arbitrability. The union appealed to the Council, alleging, in essence, 
that the Assistant Secretary's decision was arbitrary and capricious and 
presented major policy issues.
Council action (April 12, 1978). The Council held that the union's petition 
for review did not meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did 
not appear arbitrary and capricious or present a major policy issue. 
Accordingly, the Council denied the union's petition for review.

FLRC No. 77A-118
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April 12, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Julian H. Slng.man
Landis, Cohen, Singman and Rauh
Suite 500
1019 19th Street, NW. 
Washington, D.C. 20036

Re: Department of the Navy, Military Sealift Command, 
Assistant Secretary Case No. 22-7556(AP),
FLRC No. 77A-118

Dear Mr. Singman:
The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, in 
the above-entitled case concerning an application for a decision on 
arbitrability. In this case, the Assistant Secretary found that the 
subject matter of the grievance was not grievable or arbitrable under 
the parties' negotiated agreement.
As found by the Assistant Secretary, the International Organization of 
Masters, Mates and Pilots, International Longshoremen's Association, 
AFL-CIO (the union) is the exclusive representative of all Masters and 
Licensed Deck Officers employed by the Military Sealift Command (the 
activity). Wages for members of the bargaining unit are established in 
accordance with 5 USC 5348(a) .i' A grievance arose from a dispute over 
a wage schedule adopted by the Department of Defense Wage Fixing Authority 
for employees in the bargaining unit. The activity contended that the 
grievance was not arbitrable because the contractual grievance procedure 
specifically excluded from its coverage questions as to the interpretation 
of provisions of law.—' The union contended that the matter in dispute

Tj 5 USC 5348(a) provides, in pertinent part, that the pay of officers 
and crew members of vessels "shall be fixed and adjusted from time to 
time as nearly as is consistent with the public interest in accordance 
with prevailing rates and practices in the maritime industry."

Article VI, Section A(5) of the agreement provides;
Article VI Grievance and Arbitration 

A. Limitations and Conditions
(5) Questions as to the interpretation of published COMSC 

policies or regulations, provisions of law, or regula­
tions of appropriate authorities outside the COMSC shall

(Continued)
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involved the interpretation and application of the compensation provision 
of the agreement.^/

In his Report and Findings on Arbitrability, the Acting Regional Adminis­
trator (ARA) concluded, in pertinent part:

I find that the language of Article VI, Section A(5) bars considera­
tion of the grievance because the grievance concerns a question as 
to the interpretation of provisions of law, specifically the inter­
pretation of the term "prevailing rates and practices in the maritime 
industry" contained in 5 USC 5348(a). There is no allegation or 
evidence that the exclusionary language in the negotiated grievance 
procedure was improperly imposed on the parties by a higher authority 
within the Department of Defense. Since the language was agreed to 
by the parties, it is a proper and binding limitation on the scope of 
the negotiated grievance procedure.

Accordingly, the ARA found that "the grievance is not arbitrable under 
the parties' negotiated agreement." In agreement with the ARA, and based 
on his reasoning, the Assistant Secretary found that the subject matter 
of the grievance was not grievable or arbitrable under the parties' nego­
tiated agreement. The union's request for review was therefore denied.
In your petition for review on behalf of the union you request that the 
Council review the decision of the Assistant Secretary on the grounds 
that:

(1) A major policy issue is presented, namely, whether the standard 
applied by the Assistant Secretary for determining the arbi­
trability of this dispute was unduly restrictive and therefore 
itself arbitrary and capricious. You argue in this regard.

(Continued) "
not be subject to this negotiated grievance procedure 
regardless of whether such policies, law or regulations 
are quoted, cited, or otherwise incorporated or referenced 
in this agreement.

Article IX of the agreement provides, in pertinent part:
Article IX Compensation

Section 1. 5 USC 5348 provides that the compensation of officers 
and crews of vessels shall be fixed and adjusted from time to time 
as nearly as is consistent with the public interest, in accordance 
with prevailing rates and practices in the maritime industry. 
Appendix A, hereto, is the current wage schedule of Masters and 
Deck Officers.
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citing the Council's Crane decision,— '̂ that in resolving the 
matter in dispute, consideration must also extend to the 
existing legal and regulatory framework created by statute, 
the Order, and applicable regulations, as well as operative 
facts.

(2) The Assistant Secretary's denial according to the standard 
employed was inconsistent with his own prior decision and 
rulings of the Council. In this regard you rely on a decision 
of the Assistant Secretary^/ which cited the Council's decision 
in CraneA/ and which allegedly Involved the relationship between 
the regulatory structure and prevailing industry practice.

(3) The Assistant Secretary's denial violated section 13 of the 
Order, contending that although section 13 provides for arbi­
tration, an exclusive procedure in most cases, the Assistant 
Secretary acted in a manner which guarantees that it will not 
be available in any case.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or present a major policy issue.
As to your allegation that the standard applied by the Assistant Secretary 
was unduly restrictive in that the Council's Crane decision requires 
that consideration must be extended to the existing legal and regulatory 
framework, it does not appear that the arbitrability determination 
presents a major policy issue concerning the proper application of the 
principles set forth in the Council's Crane decision.Z' In this regard.

W  Department of the Navy, Naval Ammunition Depot, Crane, Indiana, 
Assistant Secretary Case No. 50-9667, 3 FLRC 120 [FLRC No. 74A-19 (Feb. 7, 
1975), Report No. 63].

5̂/ U.S. Department of Commerce, National Ocean Survey, National Oceanic 
and Atmospheric Administration, A/SLMR No. 703, FLRC No. 76A-112 (May 16,
1977), Report No. 123, at n. 5.

N. 4, supra.

U  In Crane, supra n. 4, the Council stated:
[T]he Assistant Secretary must decide whether the dispute is or is 
not subject to the negotiated grievance procedure, just as an arbi­
trator would if the question were referred to him. In making such 
a determination, the Assistant Secretary must consider relevant pro­
visions of the Order, including section 13, and relevant provisions 
of the negotiated agreement, including those provisions which 
describe the scope and coverage of the negotiated grievance procedure, 
as well as any substantive provisions of the agreement which are 
being grieved. [3 FLRC at 124]

(Continued)
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the Council notes particularly that the Assistant Secretary resolved 
the issue of arbitrability on the basis of provisions contained in the 
parties' negotiated agreement which describe the scope and coverage of 
their negotiated grievance procedure, i.e., the general scope of such 
procedure as well as specific exclusions contained therein. Similarly, 
as to your contention that the standard applied by the Assistant Secretary 
was arbitrary and capricious, it does not appear that he acted without 
reasonable justification in reaching his decision in the circumstances 
of this case.
With regard to your assertion that the decision is inconsistent with 
prior decisions of the Assistant Secretary and the Council, your appeal 
fails to establish any clear, unexplained inconsistency with applicable 
precedent in the circumstances of this case. In this regard, as pre­
viously noted, the Assistant Secretary resolved the question on the 
basis of provisions of the parties' negotiated agreement, which describe 
the scope and coverage of their negotiated grievance procedure.
Similarly, as to your allegation that the decision violates section 13 
of the Order in that "it guarantees that [arbitration] will not be 
available in any case," no major policy issue is presented, noting again 
that the Assistant Secretary found that the subject matter of the griev­
ance was not grievable or arbitrable under the provisions of the parties' 
negotiated agreement, which establish the scope and coverage of their 
negotiated grievance procedure.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet

(Continued)
In Community Services Administration, A/SLMR No. 749, FLRC No. 76A-149 
(Aug. 17, 1977), Report No. 133, the Council explained:

This language in the Council's decision in Crane describes the 
Assistant Secretary's responsibilities under the Order in deciding 
whether a grievance is on a matter subject to a negotiated griev­
ance procedure. In deciding whether a dispute is or is not subject 
to a particular negotiated grievance procedure, it is the responsi­
bility of the Assistant Secretary to consider those "provisions 
which describe the scope and coverage of the negotiated grievance 
procedure," i.e., the general scope of such procedure as well as 
any specific exclusions contained therein. That is, he must decide, 
just as an arbitrator would decide at the outset in the Federal 
sector (or as an arbitrator or the Federal courts would in the private 
sector) whether the grievance involves a dispute which the parties 
intended to be resolved through their negotiated grievance procedure.
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the requirements for review as set forth in section 2411.12 of the 
Council's rules of procedure. Accordingly, review of your appeal is 
hereby denied.
By the Council.

cc: A/SLMR 
Labor

Sincyferely,

Henry 
Executive/Director

T. J. Haycock 
DOD
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Department of the Navy, Norfolk Naval Shipyard and Tidewater Virginia 
Federal Employees Metal Trades Council, AFL-CIO (Oldham, Arbitrator). The 
arbitrator found that the disciplinary action taken by the activity against
the grievant was justified and denied the grievance. The union appealed to 
the Council, requesting that the Council accept its petition for review of 
the arbitrator's award based upon two exceptions, alleging (1) essentially, 
that particular findings of the arbitrator were erroneous; and (2) that the 
award sustaining the penalty imposed by the activity was in error.
Council action (April 12, 1978). The Council held that the union’s 
exceptions provided no basis for Council acceptance of the union's petition. 
Accordingly, the Council denied the union's petition because it failed to 
meet the requirements for review set forth in section 2411.32 of the 
Council's rules of procedure.

FLRC No. 78A-13
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

April 12, 1978

Mr. Richard F. Lake, President 
Tidewater Virginia Federal Employees 
Metal Trades Council, AFL-CIO 

P.O. Box 3371
Portsmouth, Virginia 23702

Re: Department of the Navy, Norfolk Naval
Shipyard and Tidewater Virginia Federal 
Employees Metal Trades Council, AFL-CIO 
(Oldham, Arbitrator), FLRC No. 78A-13

Dear Mr. Lake:
The Council has carefully considered the union's petition for review of the 
arbitrator’s award in the above-entitled case.
According to the arbitrator's award, this case arose when the grievant was 
given a 5-day suspension by the Norfolk Naval Shipyard (the activity) for 
two separate alleged violations of the "Standard Schedule of Disciplinary 
Offenses." The union grieved the suspension, and, following the processing 
of the grievance under the parties' agreement, the grievance was submitted 
to arbitration.
The issue at arbitration, as stated by the arbitrator, was "whether or not 
the grievant . . . was issued a five-day disciplinary suspension by the 
[activity] for just cause." In the discussion accompanying his award the 
arbitrator found that the activity had failed to substantiate one of the 
alleged violations, but that it did substantiate the other alleged violation. 
However, he noted, that "since the discipline imposed was within the range 
of discipline permitted for the offenses which were established, according 
to standard federal procedures, it is not appropriate for the arbitrator to 
order a reduction in penalty." Therefore the arbitrator found that the 
disciplinary action taken was justified and his award was that "the grievance 
in this case is denied."
The union requests that the Council accept its petition for review of the 
arbitrator's award based upon the exceptions discussed below.
Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appro­
priate regulations, or the order, or other grounds similar to those upon
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which challenges to arbitration awards are sustained by courts in private 
sector labor-management relations."
In its first exception the union asserts, with respect to the alleged 
violation found by the arbitrator to be substantiated, that the finding in 
this regard is contrary to the testimony adduced at the hearing and, as a 
result, that the arbitrator erred in his evaluation of the evidence. 
Additionally, the union asserts that "[t]he Arbitrator erred in ruling that 
the grievant misled management officials," and that this finding "is contrary 
to the evidence in this case." These assertions do not present a ground 
upon which the Council will grant a petition for review of an arbitration 
award. The Council has consistently held that arbitral determinations as 
to the credibility of witnesses and the weight to be given to their testi­
mony are not matters subject to Council review. E.g., Labor Local 12, AFGE 
(AFL-CIO) and U.S. Department of Labor (Mallet-Prevost, Arbitrator),
3 FLRC 569 [FLRC No. 75A-36 (Sept. 9, 1975), Report No. 82]. Moreover, the 
Council has consistently held that an exception, as here, which essentially 
contends that the arbitrator's findings of facts are erroneous does not 
state a ground upon which the Council will accept a petition for review of 
an arbitration award. E.g., Community Services Administration and American 
Federation of Government Employees, Local 2677 (Edgett, Arbitrator), FLRC 
No. 75A-102 (Jan. 30, 1976), Report No. 96. Therefore, the union's first 
exception provides no basis for acceptance of its petition under section 
2411.32 of the Council's rules of procedure.
In its second exception, the union contends that the arbitrator's award, 
which sustains the penalty Imposed by the activity, is in error in view of 
the fact that, although the arbitrator recognized that the activity had 
improperly merged the two separate alleged violations, he did not order a 
reduction in the penalty imposed by the activity. In essence, the union 
appears to be disagreeing with the reasoning behind the .arbitrator's award.
In this respect, the Council has consistently held that the conclusion or 
specific reasoning employed by an arbitrator is not subject to challenge, 
e.g., Federal Employees Metal Trades Cotincil and Portsmouth Naval Shipyard 
(Heller, Arbitrator), FLRC No. 76A-36 (Aug. 31, 1976), Report No. Ill, and, 
as a result, this exception also provides no basis for acceptance of the 
union's petition under section 2411.32 of the Council's rules.
Accordingly, the union's petition for review is denied because it fails to 
meet the requirements for review set forth in section 2411.32 of the 
Council's rules of procedure.
By the Council.

Sinc&rely,

Henry I 
ExecutiW' Director

cc: T. J. Haycock P. J. Burnsky 
Navy MTD
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Department of the Air Force, Grissom Air Force Base, Peru, Indiana, A/SLMR 
No. 852. This appeal arose from a decision and order of the Assistant 
Secretary, upon a complaint filed by Local 1434, National Federation of 
Federal Employees (NFFE), the exclusive representative of a unit of employees 
at the activity. The Assistant Secretary found that the activity violated 
section 19(a)(3) (and based on the same conduct, section 19(a)(1)) of the 
Order by permitting the publication of an advertisement by Local 3254, 
American Federation of Government Employees, AFL-CIO (AFGE), in a newspaper 
over which the Assistant Secretary determined the activity exercised 
control. The Council accepted the agency's and AFGE's petitions for review, 
concluding that the Assistant Secretary's decision raised a major policy 
issue as to the interpretation and application of section 19(a)(3) of the 
Order under the circumstances of this case (Report No. 138).

Council action (May 2, 1978). For the reasons fully detailed in its 
decision, the Council concluded that the Assistant Secretary's finding of a 
violation of section 19(a)(3) of the Order, in the circumstances of this 
case, was Inconsistent with the purposes of the Order. (The Council noted 
that, similarly, the conduct of the activity did not constitute a violation 
of section 19(a)(1) of the Order.) Accordingly, pursuant to section 
2411.18(b) of its rules of procedure, the Council set aside the Assistant 
Secretary's decision and remanded the case to him for action consistent 
with its decision.

FLRC No. 77A-77

406



UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Department of the Air Force 
Grissom Air Force Base 
Peru, Indiana

and
Local 1434, National Federation A/SLMR No. 852
of Federal Employees FLRC No. 77A-77

and
Local 3254, American Federation 
of Government Employees, AFL-CIO

DECISION ON APPEAL FROM 
ASSISTANT SECRETARY’S DECISION

Background of Case
This appeal arose from a decision and order of the Assistant Secretary, 
based upon an unfair labor practice complaint filed by Local 1434, National 
Federation of Federal Employees (NFFE) against the Department of the Air 
Force, Grissom Air Force Base, Peru, Indiana (the activity). The Assistant 
Secretary found that the activity violated section 19(a)(3) (and based 
on the same conduct section 19(a)(1)) of the Orderi' by permitting the 
publication of an advertisement In a newspaper over which the activity 
exercised control by a union which was not In equivalent status with 
NFFE, the exclusively recognized representative of certain of its employees.

\J Section 19(a) of the Order provides in pertinent part:
Sec. 19. Unfair labor practices, (a) Agency management shall not—
(1) Interfere with, restrain, or coerce an employee in the exercise 
of the rights assured by this Order;

(3) sponsor, control, or otherwise assist a labor organization, except 
that an agency may furnish customary and routine services and facilities 
under section 23 of this Order when consistent with the best interests 
of the agency, its employees, and the organization, and when the 
services and facilities are furnished, if requested, on an impartial 
basis to organizations having equivalent status[.]
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The pertinent factual background of this case, as found by the Assistant 
Secretary and based upon the entire record, is as follows; 2^0^31 3254, 
American Federation of Government Employees, AFL-CIO (AFGE)— placed an 
advertisement, promoting the benefits of AFGE membership, in the Grissom 
Contact (hereinafter referred to as the "Contact"), a weekly unofficial 
newspaper published in the interests of personnel at the activity by a 
private Publisher not connected with the Air Force. Publication is 
governed by a contract between the Publisher and the activity. The 
advertisement appeared prior to the expiration of the negotiated agreement 
between the activity and NFFE, the exclusive representative of a unit of 
the activity's employees. The advertisement appeared at a time when a 
representation petition could have been timely filed, but no such petition 
had yet been filed by AFGE.—
The activity furnishes the news content, headlines, editorials, captions 
and pictures of the Contact; the Publisher solicits and sells advertising 
and prepares advertising copy. The Publisher's sole revenue is derived 
from the sale of advertisements. Copies of the Contact are deposited at 
various places on the base where personnel may, without charge, pick up a 
copy. The editor of the Contact is an airman detailed by the activity for 
such duty.

AFGE was designated an "Interested Party" by the Assistant Secretary 
in this proceeding.

The relevant provisions of the Assistant Secretary's regulations 
state:

§ 202.3 Timeliness of petition.

(c) When an agreement covering a claimed unit has been signed and 
dated by the activity and the incumbent exclusive representative, a 
petition for exclusive recognition or other election petition will 
be considered timely when filed as follows:
(1) Not more than ninety (90) days and not less than sixty (60) days 
prior to the terminal date of an agreement having a term of three
(3) years or less from the date it was signed and dated by the 
activity and the incumbent exclusive representative[.]

As noted by the Assistant Secretary, the advertisement appeared during 
the 30-day "open period" specified in the above-quoted regulation, and 
subsequently during the same open period AFGE did file a petition seeking 
to represent the activity's employees.
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The contract between the activity and the Publisher provides certain 
specified limitations on the type of advertisements permitted to be 
published in the Contact.—' The contract between the activity and the 
Publisher further provides that each edition of the Contact must contain 
a statement that "[t]he appearance of advertisements . . .  in this 
publication does not constitute an endorsement by the Department of the 
Air Force of products or services advertised.'—' All dealings which led

M  The contract between the activity and the Publisher provides, in part, 
in Paragraph III, ADVERTISING, as follows:

It
c. "Control." The Publisher shall not accept for publication 
advertisements that are in conflict with the principles of the Air 

ii; Force character guidance program. The Publisher shall not solicit
advertising or publish advertisements from establishments that have 
been declared to be "Off Limits" to military personnel by the Base 

. Commander or by the Armed Forces Disciplinary Control Board . . . .
In addition, the Publisher may request the Information Officer 
or designated representative(s) to advise him if the contents of 

j any advertisement would cause the Base Commander to bar the paper's
ij circulation on the base. Advertisements which are essentially

political in nature or which have political connotations will not 
be carried in the GRISSOM CONTACT. No advertisement will be carried 
that is unlawful, detrimental to discipline, that undermines 
loyalty, or is otherwise contrary to the best interests of Grissom 
Air Force Base, to the United States Air Force or any part thereof,

 ̂ or to the United States of America. All advertisements shall
conform to principles of good taste. In this regard, the Publisher 
shall not advertise any motion picture or other form of film 
entertainment which is rated "X" . . . .  In the event of disagreement 
over advertising content, the commander of Grissom Air Force Base 
shall have the final authority for determination.

The edition of the Contact at issue herein contained the following 
statement as required by the contract:

The Contact is an unofficial newspaper published weekly in the 
* interests of personnel at Grissom AFB of the Strategic Air
1 Command. It is published by James Bannon, an individual, in no

way connected with the Air Force. Opinions expressed by publishers 
and writers are their own.and are not to be considered an official 

ays expression by the Department of the Air Force. The appearance of
advertisements, including supplements and inserts, in this publica­
tion does not constitute an endorsement by the Department of the 
Air Force of products or services advertised. Everything advertised 
in this publication must be made available for purchase, use or 
patronage without regard to the race, creed, color, national origin 
or sex of the purchaser, user or patron. A confirmed violation 

ag of this policy of equal opportunities by an advertiser will result
in the refusal to print advertising from that source.
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to the purchase and preparation of the advertisement here involved were 
between AFGE officials and a sales representative of the Publisher. The 
advertisement was solely the product of AFGE and was paid for by AFGE.
And, as already indicated, it promoted AFGE membership; and it did not 
mention NFFE in any manner.—'
The Assistant Secretary, in agreement with the Administrative Law Judge, 
held that the activity violated section 19(a)(1) and (3) of the Order.
In reaching this conclusion, the Assistant Secretary stated as follows:

[T]he publication in the newspaper, the Grissom Contact, of an 
advertisement by the AFGE constituted a violation of Section 19(a)
(3) and (1) of the Order by the Respondent Activity in that its 
conduct, in permitting such publication, in effect, constituted 
the furnishing of services and facilities to a labor organization, 
the AFGE, which was not in equivalent status with the exclusively 
recognized representative of the Respondent Activity's employees. 
Local 1434, National Federation of Federal Employees, hereinafter 
called NFFE. In reaching this conclusion, it was noted particularly 
that the evidence established that the Respondent Activity exercised 
control over the Grissom Contact and that the newspaper was, in 
effect, an instrumentality of the Respondent Activity. In this 
regard, I view it as immaterial to the finding of a violation herein 
that the Respondent Activity's contract with the publisher of the 
Grissom Contact did not specifically forbid an advertisement such 
as that involved in the subject case. Thus, in my view, as 
Section 19(a)(3) of the Order prohibits agency management from 
providing assistance to a labor organization such as the AFGE, 
not in equivalent status, permitting the publication of an advertise­
ment by the AFGE in a newspaper which it controls is violative of 
the Order irrespective of the specific contractual agreements 
entered into with the publisher.

The activity and AFGE appealed the Assistant Secretary's decision and 
order to the Council. The Council accepted the petitions for review, 
concluding that a major policy issue was raised as to the interpretation 
and application of section 19(a)(3) of the Order under the circumstances 
of the present case. The Council also granted requests by the activity and

The activity had no knowledge of the AFGE advertisement until its 
airman editor saw the galley proofs containing the advertisement. The 
airman did not bring the advertisement to the attention of his superior 
because the airman concluded that it was not deemed in conflict with 
agency regulations or the contract.
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AFGE for a stay, having determined that the requests met the criteria set 
forth in section 2411.47(e)(2) of Its rules. The parties filed briefs 
with the Council as provided in section 2411.16 of the Council's rules.— /

Opinion
As noted above, the Council concluded that the decision of the Assistant 
Secretary in this case raised a major policy issue as to the interpreta­
tion and application of section 19(a)(3) of the Order under the circum­
stances herein. More specifically the question is whether the Assistant 
Secretary’s finding of a 19(a)(3) violation is consistent with the 
purposes of the Order or, to state it alternatively, whether a finding 
that the activity violated section 19(a)(3) of the Order by permitting 
the publication of an advertisement by the AFGE in a newspaper which it 
controls is consistent with the purposes of the Order.—' For the reasons 
stated below, we conclude that the Assistant Secretary’s finding of a 
violation, in the circumstances of this case, is not consistent with such 
purposes.
The proscription in section 19(a)(3), namely that agency management shall 
not sponsor, control or otherwise assist a labor organization, was an 
adoption of the identical wording of section 3.2(a)(3) of the Code of 
Fair Labor Practices, the antecedent of the current 19(a)(3) provision.
(3 CFR, 1959-63, Comp, at 852.) Section 19(a)(3) was clearly intended,

Ij NFFE requested oral argument. Pursuant to section 2411.48 of the 
Council’s rules, this request is denied because the positions of the 
participants in this case are reflected adequately in the entire record 
now before the Council.

Section 19(a)(3) provides that agency management shall not sponsor, 
control or otherwise assist a labor organization. The remaining language 
contained in the section is a proviso to the otherwise absolute ban.
That is, an agency may furnish customary and routine services and facilities 
when consistent with the best interests of the agency, its employees, and 
the organization, and when the services and facilities are furnished, 
if requested, on an impartial basis to organizations having equivalent 
status. In view of our conclusion herein that agency management has not 
sponsored, controlled or otherwise assisted AFGE in the circumstances of 
the case, it is unnecessary to apply the proviso permitting the furnishing 
of customary and routine services and facilities, under described conditions, 
to organizations having equivalent status.
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as was stated with regard to the Code provision, to prevent agency 
management from dominating or controlling a labor organization by 
contributing financial or other support to it and to preserve .the 
independence of such organizations from agenry manipulation.—' In the 
Council’s view, this proscription was not Intended to reach the conduct 
of agency management such as is at issue in the circumstances of the 
instant case.
The extent of management i onduct here involved was a failure to prevent 
the selling of an advertisement by a private individual not connected 
with the Air Force to appear in an unofficial newspaper published in the 
interests of personnel at the activity. Agency management took no 
affirmative action in any manner beneficial to the AFGE in this endeavor. 
There was no agency management involvement in the sale» preparation or 
distribu<-.ion of the advertisement. And all dealings which led to the 
purchase and preparation of the advertisement were between AFGE officials 
and a sales representative of the Publisher.
Moreover, not only was the advertisement totally free from any hint of 
management endorsement, but such endorsement was expressly disavowed by 
the clear policy statement contained in the newspaper, i.e., that "[t]he 
Contact is an unofficial newspaper published weekly in the interests of 
personnel at (Jrissom AFB of the Strategic Air Command. It is 
published by .iames Bannon, an individual, in no way connected with the 
Air Force. Opinions expressed by publishers and writers are their own 
and are not to be considered an official expieaslon by the Department of 
the Air borce. The appearance of advertxsements, including supplements 
and inserts, in this publication does not constitute an endorsement by 
the Department of the Air Force of products or services advertised. . .
Further, it is clear that NFFE, like AFGE, was completely free to buy an 
advertisement in the Contact and, if it had sought lo do so, the advertise­
ment would have been treated no differently from that purchased by AFGE. 
Likewise, there is no evidence whatsoever of any other conduct by agency 
management which might be perceived by employees as an indication of 
support for AFGE or opposition to NFFE.
In the C.ouncii's opinion, the proscription that agency management shall 
not sponsor, control or otherwise assist a Labor organization was not 
intended to cover such circumstances as here involved. That is, a 
finding of p 19(a)(3) violation based merely on the failure to prevent

Explanation of Provisions of the Standards of Conduct tor Employee 
Organizations and Code of Fair Labor Practices in Employee-Management 
Cooperation in the Federal Service, United States Civil Service Commission, 
Attaciiment to FPM Let. 711-2 (Aug. 30, 1963), at 16.
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the publication of the subject advertisement by AFGE Is Inconsistent 
with the purposes of the Order

Conclusion
Accordingly, pursuant to section 2411.18(b) of the Council's rules of 
procedure, we set aside the Assistant Secretary's decision and remand the 
case to him for action consistent with our decision herein.

Henry B. 
Executl^

azler III 
Director

Issued; May 2, 1978

W/ Similarly, such conduct plainly does not constitute interference 
with, restraint or coercion of an employee in the exercise of the rights 
assured by the Order in violation of section 19(a)(1).
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Warner Robins Air Logistics Center, Robins Air Force Base. Georgia, A/SLMR 
No. 912. The Assistant Secretary, upon a complaint filed by American 
Federation of Government Employees, Local 987, AFL-CIO, concluded that the 
activity violated section 19(a)(1) and (6) of the Order by unilaterally 
implementing its last negotiation offer regarding official time while the 
issue was pending before the Federal Service Impasses Panel. The agency 
appealed to the Council, contending that the Assistant Secretary's decision 
was arbitrary and capricious and presented major policy issues. The agency 
also requested a stay of the Assistant Secretary's decision and order.
Council action (May 2, 1978). The Council held that the decision of the 
Assistant Secretary did not appear arbitrary and capricious or present any 
major policy issues. Accordingly, the Council denied the agency's petition 
for review. The Council likewise denied the agency's request for a stay.

FLRC No. 77A-138
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May 2, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, O.C. 20416

Mr. Robert T. McLean, Chief 
Labor & Employee Relations Division 
Directorate of Civilian Personnel 
Department of the Air Force 
Washington, D.C. 20314

Re: Warner Robins Air Logistics Center. Robins 
Air Force Base, Georgia, A/SLMR No. 912,
FLRC No. 77A-138

Dear Mr. McLean:
The Council has carefully considered your petition for review and 
request for a stay of the Assistant Secretary's decision in the above­
entitled case.
In this case, as found by the Assistant Secretary, Warner Robins Air 
Logistics Center, Robins Air Force Base (the activity) and American 
Federation of Government Employees, Local 987, AFL-CIO (the union) were 
parties to a collective bargaining agreement containing a provision 
regarding the amount of official time available to union stewards in 
the performance of their representational duties. When the parties 
initiated renegotiation of their agreement, management proposed, among 
other things, a change in the amount of official time available for 
use by union stewards. After lengthy negotiations, the parties agreed 
that they had reached impasse on the issue of official time, among 
others, and agreed to seek the services of the Federal Service Impasses 
Panel (Panel) on all impassed issues. Subsequently, after expiration 
of the collective bargaining agreement, the activity informed the union 
that it proposed to unilaterally implement its last negotiation offer 
regarding official time. The union took issue with the activity's 
proposed action, stating that the parties had agreed to submit the 
impassed items to the Panel, and requested that management not implement 
its proposals until the Panel had an opportunity to act. The parties 
thereafter submitted their positions to the Panel, and a few days later 
the activity unilaterally implemented its last negotiation offer regarding 
official time.
The union filed an unfair labor practice complaint alleging, as relevant 
herein, that the activity's implementation of its last offer regarding 
official time while the issue was pending with the Panel violated the 
Order. The Administrative Law Judge (ALJ), applying the standard set
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forth by the Assistantj^Secretary in U.S. Army Corps of Engineers, 
Philadelphia District,— found that the activity failed to establish 
that the situation regarding the use of official time "was of such an 
overriding and emergency nature that it warranted unilateral action, 
while the very matter was before the Impasses Panel." The ALJ further 
found that "[a]lthough the parties had reached impasse on the issues

\j See consolidated decision in Internal Revenue Service, Ogden 
Service Center, et al., A/SLMR No. 806, FLRC No. 77A-40, and Department 
of the Treasury, Internal Revenue Service, Brookhaven Service Center, 
A/SLMR No. 859, FLRC N<5. 77A-92 (Mar. 17, 1978), Report No. 147, 
wherein the Council stated at note 3:

In U.S. Army Corps of Engineers, Philadelphia District, A/SLMR 
No. 673 (June 23, 1976), the Assistant Secretary stated that it 
has been established that agency management violates its obliga­
tion to meet and confer under the Order when it unilaterally 
changes those terms and conditions of employment which are included 
within the scope of section 11(a) of the Order. He further 
determined that, after bargaining to an impasse, agency management 
does not violate the Order by unilaterally imposing changes in 
terms and conditions of emplojmient which do not exceed the scope 
of its proposals made in the prior negotiations, so long as 
appropriate notice is given to the exclusive representative as 
to when the changes are to become effective in order to give the 
exclusive representative ample opportunity to invoke the services 
of the Panel before the changes are implemented. The Assistant 
Secretary concluded that the framers of the Order intended to give 
parties discretion with respect to seeking the Panel's services 
under section 17. He went on to state that if a party involved 
in an impasse requested the services of the Panel, it would 
effectuate the purposes of the Order to require the parties, in 
the absence of an overriding exigency, to maintain the status quo 
and permit the processes of the Panel to run their course before 
the unilateral change in terms and conditions of employment could 
be effectuated.
The union appealed to the Council. The Council, in denying review 
of the appeal [FLRC No. 76A-9A (Feb. 25, 1977), Report No. 122], 
did not pass upon the Assistant Secretary’s statement concerning 
the obligation of the parties involved in an impasse to maintain 
the status quo (absent an overriding exigency) once tlie services 
of the Panel have been requested and to avoid effectuating any 
unilateral changes in terms and condi tlons of employment until 
the Panel's processes have run their course. The Council noted 
that such statement, which had been included in the Assistant 
Secretary's decision merely as dictum, had not heen appealed to 
the Council and therefore, apart from other considerations, was 
not properly before the Council for review.
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here, they had obligated themselves to use the services of the Impasses 
Panel. Thus, they were not free to engage iii unilateral self-help 
action until the Panel's processes had been allowed to run its course." 
The ALJ concluded that the activity had violated section 19(a)(1) and 
(6) of the Order, and the Assistant Secretary adopted the ALJ's findings, 
conclusions, and recommendations.
In your petition for review on behalf of the activity, you contend 
that the Assistant Secretary's decision presents the following issues:

I. Whether the decision of the Assistant Secretary is arbitrary 
and capricious and presents a major policy issue, in that said 
decision holds that implementation of management's last offer on 
an item impassed in good faith negotiations is a violation of 
Sections 19(a)(6) and (1) of the Order if said impassed item is 
being submitted to the Federal Service Impasses Panel?
II. Assuming, arguendo. that the Council takes action with regard 
to Issue I, which has the effect of affirming the dictum of A/SLMR 
No. 673 with regard to bargaining topics in general, whether the 
application of said dictum in the circumstances of the instant case 
is arbitrary and capricious and raises a major policy issue which 
the Council should consider?

In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12 
of the Council's rules; that is, the decision of the Assistant Secretary 
does not appear arbitrary and capricious or raise any major policy issues.
With respect to your allegations that the decision of the Assistant 
Secretary is arbitrary and capricious, it does not appear that the 
Assistant Secretary acted without reasonable justification in reaching 
his decision in the circumstances of this case. As to your further 
allegations that the Assistant Secretary's decision presents major 
policy issues, in the Council's view no major policy issues are presented 
warranting review. In this regard, on March 17, 1978, the Council issued 
its consolidated decision in the Ogden Service Center and Brookhaven 
Service Center cases (note 1, supra), wherein the Council stated in 
pertinent part:

Upon the expiration of a negotiated agreement, existing personnel 
policies and practices and matters affecting working conditions, 
whether or not they are included in a negotiated agreement, continue 
as established, absent an express agreement by the parties that such 
personnel policies and practices and matters affecting working 
conditions terminate upon the expiration of that agreement or unless 
otherwise modified in a manner consistent with the Order. . . .
Also, where (as here) the parties are renegotiating a comprehensive 
collective bargaining agreement and reach impasse, a party may not
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effect changes in otherwise negotiable personnel policies and 
practices and matters affecting working conditions without first 
providing the other party with sufficient notice of its intent to 
implement the changes (which changes cannot exceed the scope of 
the proposals advanced during prior negotiations by the party 
seeking to implement the changes) so that the other party is 
afforded a reasonable opportunity under the circumstances to 
invoke the processes of the Panel. If the Panel's processes are 
not invoked within a reasonable time of such notification, the 
party seeking to implement the changes may effect those changes. 
However, once the Panel's processes are invoked within a reasonable 
time of such notification, the parties must adhere to established 
personnel policies and practices and matters affecting working 
conditions, including those contained in the expired agreement, 
to the maximum extent possible— i.e., to the extent consistent 
with the necessary functioning of the agency.

Therefore, as the major policy issues alleged to be presented have been2 # 
resolved by the Council, the instant case presents no basis for review.—
Accordingly, since the Assistant Secretary's decision does not appear 
arbitrary and capricious or present a major policy issue, your appeal 
fails to meet the requirements for review as provided under section 2411.12

7J The Council's consolidated decision in the Ogden Service Center and 
Brookhaven Service Center cases requires the parties to maintain the 
status quo "to the maximum extent possible"— i.e., to the extent consistent 
with the necessary functioning of the agency— once the Panel's processes 
have been timely invoked. In the instant case, the Assistant Secretary 
relied on an "overriding exigency" test (which the Council did not adopt 
in the consolidated decision) in determining that the agency herein 
violated the Order by unilaterally implementing its last negotiation 
offer regarding official time while the matter was before the Panel. 
However, based on the particular record before the Council in the present 
case, there is no indication that application of the "maximum extent 
possible" test would prompt a different result from that reached by the 
Assistant Secretary. Thus, the agency's appeal to the Council does not 
warrant acceptance of the agency's petition for review or remand of the 
Assistant Secretary's decision.
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of the Council's rules of procedure. Your request for a stay of the 
Assistant Secretary's decision and order is likewise denied.
By the Council.

Sincerely,

Henry B.C F 
ExecutivV>

razier III^ 
)irector

cc: A/SLMR
Labor
M. D. Roth 
AFGE
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Department of Defense. U.S. Navy. Norfolk Naval Shipyard. A/SLMR No. 908.
The Assistant Secretary, upon a complaint filed by the Tidewater Virginia 
Federal Employees Metal Trades Council (the union), concluded that the 
meetings Involved, called for the explicit purpose of terminating four 
probationary employees, were formal discussions within the meaning of 
section 10(e) of the Order, and, consequently, the activity's refusal to 
allow the union the right to represent the employees In such discussions 
violated section 19(a)(6) of the Order. Further, noting "the vested deriv­
ative right of representation at formal meetings under section 10(e) when 
the employee deems such representation Imperative for the protection of his 
employment Interests," the Assistant Secretary found that the activity's 
denial of the employees' request for union representation at the meetings 
here Involved was violative of section 19(a)(1) of the Order. As a remedy, 
the Assistant Secretary directed the activity to cease and desist from the 
above unfair labor practices and to post appropriate notices. However, the 
Assistant Secretary decided that, under the particular circumstances of this 
case, in view of the nature of the violation found, the status quo ante 
remedy sought by the union was unwarranted. Both the agency and the union 
filed petitions for review of the Assistant Secretary’s decision. The agency 
contended, among other things, that the subject decision raised major policy 
Issues. The union alleged that the Assistant Secretary's decision with 
respect to his remedial order was arbitrary and capricious and presented a 
major policy issue.
Council action (May 2, 1978). With regard to the agency's petition for 
review, the Council held that the decision of the Assistant Secretary raised 
a major policy Issue, namely: Whether the Assistant Secretary's interpre­
tation and application of section 10(e) of the Order in the circumstances of 
this case are consistent with the purposes and policies of the Order. 
Accordingly, pursuant to section 2411.15 of its rules of procedure, the 
Council accepted the agency's petition for review and so notified the 
parties. The Council also granted the agency's request for a stay.
With regard to the union’s petition for review, the Council held that the 
petition did not meet the requirements of section 2411.12 of the Council’s 
rules of procedure; that is, the decision of the Assistant Secretary with 
respect to his remedial order did not appear arbitrary and capricious or 
present a major policy issue. Accordingly, the Council denied the union's petition for review.

FLRC No. 77A-141
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May 2, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 20415

Mr. Stuart M. Foss 
Office of Civilian Personnel 
Policy, OASD (MRA&L)

The Pentagon, Room 3D968 
Washington, D.C. 20301
Mr. James R. O'Connell 
O'Donoghue and O'Donoghue 
1912 Sunderland Place, NW. 
Washington, D.C. 20036

Re; Department of Defense, U.S. Navy, Norfolk 
Naval Shipyard. A/SLMR No. 908, FLRC 
No. 77A-141

Gentlemen:
The Council has carefully considered the agency's petition for review and 
request for a stay of the Assistant Secretary's decision, the union's 
opposition thereto, and the union's petition for review in the above-entitled 
case.
In this case, as found by the Assistant Secretary, four probationary 
employees in their first year of emplo}rment at the Norfolk Naval Shipyard 
(the activity) were discovered sleeping on the job. The activity thereafter 
scheduled individual meetings with the probationary employees for the purpose 
of terminating their employment. The Tidewater Virginia Federal Employees 
Metal Trades Council, AFL-CIO (the union), exclusive representative of the 
employees involved, was given advance notice of these meetings. The union 
was told that because the men were probationary employees they were not 
entitled to be represented at the meetings but that the union steward could 
represent the union as an obseirver. The activity superintendent met with 
each employee individually and in each case informed the employee that he 
was not entitled to representation but that the union was entitled to an 
observer. During the course of the meetings, the union representative tried 
to speak several times but the superintendent stopped him each time and told 
him that he was only an observer and could make a statement for the union at 
the end of the meeting. Each meeting took about five minutes and resulted 
in the termination of all four probationary employees because they failed 
the standards for satisfactory performance. The union subsequently filed 
an unfair labor practice complaint alleging, in pertinent part, that the 
activity had violated section 19(a)(1) and (6) of the Order by denying union
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representation to the four probationary employees at meetings where 
disciplinary action was discussed and imposed.V

The Assistant Secretary concluded that the meetings, called for the explicit 
purpose of terminating the probationary employees, were formal discussions 
within the meaning of section 10(e), and, consequently, the activity’s 
refusal to allow the union, the exclusive representative of the unit 
employees involved, the right to participate in such discussions violated 
section 19(a)(6). Further, noting "the vested derivative right of repre­
sentation at formal meetings under section 10(e) when the employee deems 
such representation imperative for the protection of his emplo3nnent 
interests," the Assistant Secretary found that the activity's denial of the 
employees' request for union representation was violative of section 19(a)(1) 
of the Order. In support of this conclusion the Assistant Secretary noted 
particularly that the meetings involved the termination of probationary 
employees "who except in a limited number of instances not relevant, here, 
have no statutory appeal rights and, therefore, no right of representation 
upon appeal from an agency action." The Assistant Secretary further stated:

[T]he meetings which were held herein were called specifically for the 
purpose of terminating the probationary employees and not for investi­
gatory purposes. Such meetings not only substantially affected 
personnel policies and practices as they related to the specific 
employees' job security, but they also substantially affect personnel 
policies and practices as they pertain to other employees in the 
bargaining unit. Thus, the union representative whose representation 
the probationary employees were seeking would, in effect, be safe­
guarding not only interests of the particular employees involved, but 
also the interests of others in the bargaining unit by exercising 
vigilance to make certain that the agency does not initiate or continue 
a practice of imposing punishment unjustly. The representative’s 
presence is an assurance to other probationary employees in the 
bargaining unit that they too can obtain his aid and protection if 
called upon to attend'a like meeting where such discipline is imposed. 
[Footnote omitted.]

As a remedy, the.Assistant Secretary directed the activity to cease and 
desist from the above unfair labor practices and to post appropriate 
notices. However, he found that, "[ujnder the particular circumstances of 
this case, in view of the nature of the violation herein, . . .  a remedial 
order requiring a return to a status quo ante is unwarranted."
Both the agency and the union filed petitions for review of the Assistant 
Secretary's decision.
In its petition for review, the agency contended in suiranary that the 
decision of the Assistant Secretary raises major policy issues and is

Allegations of a violation of section 19(a)(2) and (5) growing out of 
the same fact situation were dismissed by the Assistant Secretary and are 
not before the Council.
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arbitrary and capricious. Upon careful consideration of the agency's 
petition for review and the opposition filed by the union, the Council is of 
the opinion that the subject decision of the Assistant Secretary raises a 
major policy issue, namely: Whether the Assistant Secretary's interpreta­
tion and application of section 10(e) of the Order in the circumstances of 
this case are consistent with the purposes and policies of the Order.

Accordingly, pursuant to section 2411.15 of the Council's rules of procedure, 
you are hereby notified that the Council has accepted the agency's petition 
for review, and you are reminded that briefs may be filed as provided in 
section 2411.16(a) of the rules.
The Council has also carefully considered the agency's request for a stay of 
the Assistant Secretary's decision and order pending Council resolution of 
the instant appeal, and the union's opposition thereto. Pursuant to section 
2411.47(e)(2) of its rules, the Council has decided that issuance of a stay 
is warranted in the circumstances of this case. Accordingly, the agency's 
request for a stay is granted.
In its petition for review, the union alleged that the Assistant Secretary's 
failure to issue a remedial order requiring the activity to reinstate the 
probationary employees with backpay, and the absence of an explanation for 
such failure, render his decision arbitrary and capricious. The union 
further alleges that "the Assistant Secretary's failure to order make-whole 
relief presents a major policy issue with respect to the extent of his 
discretion under [s]ection 6(b) of the Order."
In the Council's opinion, the union's petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12 of 
the Council's rules. That is, the decision of the Assistant Secretary does 
not appear arbitrary and capricious or present a major policy issue with 
respect to the remedial order.
With respect to the union's allegation that the Assistant Secretary's 
decision is arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision 
that, "[u]nder the particular circumstances of this case, in view of the 
nature of the violation herein, . . .  a remedial order requiring a return to 
a status quo ante is unwarranted." Nor does this aspect of the Assistant 
Secretary's decision raise a major policy issue, as alleged, noting 
particularly that section 6(b) of the Order, by its express terms, confers 
considerable discretion on the Assistant Secretary to fashion a remedy "he 
considers appropriate to effectuate the policies of [the] Order." In the 
Council's view, your appeal fails to show that the Assistant Secretary has 
either exceeded the scope of his authority under section 6(b) or that his 
remedial order in the circumstances of this case is inconsistent with the 
purposes and policies of the Order. See Department of the Navy, Naval 
Plant Representative Office, Baltimore, Maryland, A/SLMR No, 486, 3 FLRC 529 
[FLRC No. 75A-59 (Aug. 14, 1975), Report No. 80]; The Ad;)utant General.
State of Illinois. Illinois Air National Guard, and National Guard Bureau. 
Washington. D.C., A/SLMR No. 598, FLRC No. 76A-1 (Apr. 23, 1976), Report 
No. 105.
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Since that part of the Assistant Secretary’s decision related to the union's 
petition for review does not appear arbitrary and capricious and presents no 
major policy issue, the union's appeal fails to meet the requirements for 
review as set forth in section 2411.12 of the Cotincil’s rules of procedure. 
Accordingly, review of the union's appeal is hereby denied.
By the Council.

Sincerely,

Henry B. 
Executive

tier III 
rector

cc: A/SLMR 
Labor
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Department of the Air Force, 4392nd Aerospace Support Group, Vandenberg Air 
Force Base, California, A/SLMR No. 935. The Assistant Secretary, adopting 
the findings, conclusions and recommendations of the Administrative Law 
Judge, dismissed the unfair labor practice complaint filed by Ms. Marie C. 
Brogan as then President of National Federation of Federal Employees, Local 
1001. Ms. Brogan appealed to the Council, contending that the Assistant 
Secretary's decision was arbitrary and capricious and raised major policy 
Issues.
Cotincll action (May 2, 1978). The Council held that Ms. Brogan's petition 
for review did not meet the requirements of section 2411.12 of the Coimcll's 
rules of procedure; that Is, the decision of the Assistant Secretary did not 
appear arbitrary and capricious or present any major policy Issues. 
Accordingly, the Council denied Ms. Brogan's petition for review.

FLRC No. 78A-1
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May 2, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STRETT, N.W. • WASHINGTON. O.C. 20415

Ms. Marie C. Brogan 
4074 Stardust Road 
Lompoc, California 93436

Re: Department of the Air Force, 4392nd
Aerogpace Support Group, Vandenberg Air 
Force Base, California, A/SLMR No. 935, 
FLRC No. 78A-1

Dear Ms. Brogan:
This refers to your petition for review of the Assistant Secretary's 
decision in the above-entitled case, as supplemented, and to the agency's 
opposition thereto, as supplemented.jL/
According to the Assistant Secretary, you, as the then President of the 
National Federation of Federal Employees, Local 1001 (the union), filed an 
unfair labor practice complaint against Department of the Air Force, 4392nd 
Aerospace Support Group, Vandenberg Air Force Base, California (the activity) 
alleging violations of section 19(a)(1), (2) and (6) of the Order. The 
issues presented were whether certain actions by the activity violated the 
Order (1) by unilaterally modifying the terms of an existing collective 
bargaining agreement regarding the procedure to be taken by a union officer 
for obtaining official time for union-related duties, (2) by changing the 
union president's past practice with respect to the securing of official 
time, and (3) by interfering with or restraining the union president in the 
exercise of a right assured her under the Order.
The Assistant Secretary, adopting the findings, conclusions, and 
recommendations of the Administrative Law Judge, concluded as to (1), that 
there was no evidence of record of a flagrant and deliberate breach of the 
negotiated agreement by the activity, and it could not be .'said that the 
activity violated the Order by unilaterally changing the terms of the agree­
ment; and noted in that regard that the proper forum for resolving this 
issue was within the grievance machinery of the agreement rather than 
through unfair labor practice procedures. Further, as to (2), the Assistant 
Secretary concluded that the activity did not unilaterally change the union

\j In its opposition and supplement thereto, the agency, among other things, 
challenged your standing to file the instant appeal, and further contended 
that you failed to properly serve the agency with a copy of your appeal. In 
your supplemental submissions, you contend, among other things, that the 
agency's opposition was untimely filed. However, in view of our decision 
herein we find it unnecessary to reach or pass upon these contentions.
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president's past practice. Finally, as to (3), the Assistant Secretary 
concluded that the union'failed to sustain its burden of proof.
In your petition for review, you contend that the Assistant Secretary's 
decision is arbitrary and capricious, principally because "it blanketedly 
adopted the clearly erroneous ALJ's recommended decision and order without 
dealing with the issues involved [,]" and that, therefore, the Assistant 
Secretary did not properly review the case but in effect granted the 
activity's motion to quash and dismiss, even though he claimed to have 
denied the motion. You also contend that the decision of the Assistant 
Secretary presents five major policy issues, which you do not specifically 
identify. Rather, you describe assertedly relevant background information 
and reiterate, or incorporate by reference in your petition, numerous 
contentions previously raised in this case or in other proceedings in which 
you were involved.
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capricious 
nor does it present any major policy issues.
As to your contention that the Assistant Secretary's decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted without 
reasonable justification in adopting the findings, conclusions and recommen­
dations of the ALJ in deciding to dismiss the subject complaint, noting 
particularly that such adoption and decision were expressly based upon 
consideration of the entire record in the case, including the exceptions to 
the ALJ's recommended decision and order, and supporting brief. Further in 
that regard, it does not appear that the Assistant Secretary failed to 
consider any relevant issues in reaching his decision. Moreover, with regard 
to your allegations that the Assistant Secretary in effect granted the activ­
ity motion to quash and dismiss the exceptions to the ALJ’s recommended 
decision and order, as already stated, the Assistant Secretary expressly denied 
the motion and considered the exceptions. Thus, your contention constitutes, 
in essence, a disagreement with the findings and conclusions adopted by the 
Assistant Secretary, as well as with his decision, and, therefore, presents 
no basis for Council review.
With respect to your contention that the Assistant Secretary's decision 
presents major policy issues, as stated above and contrary to your contention, 
the Council is of the opinion that no major policy question is presented by 
the subject decision. Moreover, the background information which you

2/ In a footnote to his decision the Assistant Secretary denied an 
activity-filed motion to quash and dismiss the exceptions submitted by you 
on behalf of the union. The activity's motion was based, in part, on the 
contention that you had been displaced as a union officer. The Assistant 
Secretary stated that "[i]n the absence of a disclaimer by any representative 
of NFFE Local 1001 that Brogan had standing to file exceptions on its behalf, 
the [activity's] Motion is hereby denied."
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describe and the contentions which you reiterate appear to be advanced in 
support of your allegations that an unfair labor practice was connnltted by 
the activity in the circumstances of this case, and therefore constitute, 
in essence, nothing more than disagreement with the findings and conclusions 
adopted by the Assistant Secretary. As such, and apart from other consider­
ations, the information and contentions provide no basis for Council review 
of the Assistant Secretary's decision.
Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as provided under section 2411.12 of the Council's 
rules of procedure. Accordingly, your petition for review is hereby denied.
By the Council.

Sincerely,

Henry B 
Executi

Firazier III 
•irector

cc: A/SLMR 
Labor
R. T. McLean 
F. Sprague 
Air Force
D. Walker 
NFFE
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General Services Administration, Region 4. A/SLMR No. 911. The Assistant 
Ln Secretary, upon a representation petition filed by National Federation of
)si Federal Employees, Local 1766, seeking an election In a reglonwlde unit of

all Federal Protective Officers and guards employed by the activity, and 
contrary to the activity's contention that a reglonwlde residual unit of all 
the activity's unrepresented employees was the only appropriate unit In the 
circumstances involved, found that the unit sought by the union was appro­
priate for purposes of exclusive recognition. The agency appealed to the
Council, alleging that the decision of the Assistant Secretary was 
arbitrary and capricious and presented a major policy issue.

thejl'j Council action (May 2, 1978). The Council held that the agency's petition
for review did not meet the requirements of section 2411.12 of the Council's 
rules of procedure; that is, the decision of the Assistant Secretary did 
not appear arbitrary and capricious or present a major policy issue. 
Accordingly, the Council denied the agency's petition for review.

FLRC No. 78A-3
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May 2, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STRECT, N.W. • WASHINGTON, D.C. 20415

Ms. Janice K. Mendenhall 
Director of Administration 
General Services Administration 
Washington, D.C. 20405

Re: General Services Administration, Region 4. 
A/SLMR No. 911, FLRC No. 78A-3

Dear Ms. Mendenhall:
The Council has carefully considered your petition for review of the 
Assistant SecretaiTr's decision in the above-entitled case.
In this case, as found by the Assistant Secretary, a representation petition 
(RO) was filed by the National Federation of Federal Employees, Local 1766 
(the union), seeking an election in a unit of all Federal Protective 
Officers (FPO's) and guards employed by the General Services Administration, 
Region 4 (the activity).
The Assistant Secretary found that the unit sought was appropriate for the 
purpose of exclusive recognition. In his view, such a regionwide unit 
constituted a functionally distinct group of employees within the meaning of 
section 10(b) of the Order who share a clear and identifiable community of 
interest separate and distinct from other employees of the activity. In 
this regard, he noted that FPO's and guards share a common mission, perform 
the same job functions, share common supervision, and are subject to common 
personnel policies which are administered by the activity's Personnel 
Division. He further noted that FPO's receive special training and, along 
with guards, wear uniforms and (if qualified) carry firearms in the perform­
ance of their duties. The Assistant Secretary further found that such a 
regionwide unit would promote effective dealings and efficiency of agency 
operations. In this connection, he noted that a regionwide unit of FPO's 
and guards was previously represented exclusively by another union (which 
subsequently had disclaimed interest in the unit) and was covered by a 
negotiated agreement. The Assistant Secretary, noting the absence of 
evidence that the scope and character of this preexisting unit had changed 
by virtue of events subsequent to the initial certification, rejected the 
activity's contention that the only appropriate unit in these circumstances 
would consist of a regionwide residual unit of all the activity’s currently 
unrepresented employees. Rather he found that the bargaining history in 
this unit demonstrated that it would promote effective dealings and 
efficiency of agency operations. Accordingly, the Assistant Secretary
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directed an election in the unit found appropriate. (The union was 
thereafter certified as exclusive representative of the foregoing unit.)
In your petition for review on behalf of the agency, you allege that the 
decision of the Assistant Secretary is arbitrary and capricious in that it 
relied too heavily on prior bargaining history, and presents a major policy 
issue concerning the extent to which the Assistant Secretary should 
"consider prior bargaining history for separate units of guards when, prior 
to January 1975, units of guards had to be separate.” In this regard you 
contend that the unit sought by the union is not an appropriate unit since 
it will not promote effective dealings and efficiency of agency operations, 
arguing that the Assistant Secretary relied too heavily on prior bargaining 
history, whereas the current Federal labor relations policy is based on 
reducing a proliferation of bargaining units. (Citing the Council's 1975 
Report and Recommendations. Labor-Management Relations in the Federal 
Service (1975), at 30.) You further contend that there is no clear and 
identifiable community of interest separate and distinct from other 
unrepresented employees in the activity.
In the Council’s opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the decision 
of the Assistant Secretary does not appear arbitrary and capricious or 
present a major policy issue.
With respect to your allegation that the Assistant Secretary's decision is 
arbitrary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision that the 
unit sought was appropriate for the purpose of exclusive recognition in the 
facts and circumstances of this case. Nor is a major policy issue presented, 
as alleged, regarding the extent of the Assistant Secretary's reliance on 
prior bargaining history in reaching his decision. In this regard, we note 
particularly the Assistant Secretary's finding that such a regionwide unit 
constituted a functionally distinct group of employees within the meaning 
of section 10(b) of the Order who share a clear and identifiable community 
of interest separate and distinct from other employees of the activity, and 
that such unit would promote effective dealings and efficiency of agency 
operations. Your appeal fails to show that the foregoing decision of the 
Assistant Secretary is inconsistent with the purposes and policies of the 
Order. See Department of the Navy, Naval Support Activity, Long Beach, 
California, A/SLMR No. 629, FLRC No. 76A-91 (Nov. 5, 1976), Report No. 115.
Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as set forth in section 2411.12 of the Council's rules 
and regulations. Accordingly, your petition for review is hereby denied.
By the Council. __

Sincer/ely,

Henry B. F; &er III (J 
Executive 1 iector

cc: A/SLMR W. J. Corn 
Labor NFFE
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American Federation of Government Employees, AFL-CIO. Local 1617 and 
Department of the Air Force. Kelly Air Force Base. Texas. The agency 
declined to render a negotiability determination as to a particular proposal 
as requested by the union, on the ground that the issue as to the negotia­
bility of the proposal had been rendered moot as a result of bargaining and 
agreement by the local parties subsequent to the union's request, including 
agreement on a reopener clause which the agency claimed did not reserve the 
issue or provide for reopening of the subject agreement in that regard. The 
union appealed to the Council, contending, in essence, that the agency had 
misinterpreted the reopener clause.
Council action (May 2, 1978). The Council found that the circumstances here 
involved did not give rise to a negotiability dispute which the Council may 
properly review under section 11(c)(4) of the Order; that is, the agency 
and the union principally disagree as to the meaning of the local parties' 
agreement. Consequently, the Council held that the union's appeal for 
review of a negotiability issue with respect to the disputed proposal was 
prematurely filed and thereby failed to meet the conditions for review under 
section 11(c)(4) of the Order and section 2411.22 of the Council's rules of 
procedure. Accordingly, the Council denied the union's appeal.

FLRC No. 78A-6
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May 2, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20416

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 
Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: American Federation of Government 
Employees. AFL-CIO. Local 1617 
and Department of the Air Force. 
Kelly Air Force Base. Texas.
FLRC No. 78A-6

Dear Mr. King:
The Council has carefully considered your petition for review, and the 
agency's statement of position, in the above-entitled case. For the 
reasons indicated below, the Council has determined that your appeal 
must be denied.
The relevant facts, as set forth in the record, are as follows: During 
negotiations between Local 1617, American Federation of Government 
Employees (the union) and Kelly Air Force Base (the activity)!:/ on a 
new activity-wide, multi-unit agreement, issues arose as to the negotia­
bility of a union proposal providing for the union's use of activity 
office space without compensation to the activity and a separate 
proposal providing for the union's use of certain other facilities at the 
activity, particularly the AUTOVON (Automatic Voice Network) telephone 
system. On October 31, 1977, the union requested an agency head deter­
mination from the Department of the Air Force (the agency) as to the 
negotiability of the subject office space and AUTOVON proposals. Subse­
quently, on November 9, 1977, the local parties executed an agreement 
including the following provisions: Article VIII, entitled "Use of Official 
Facilities," and Article XXXIII, Section 5.C., which provides for the 
reopening of Article VIII under certain circumstances. Specifically,
Section 5.c. provides that:

In the event that the Union's request for office space is
determined to be negotiable, the Union may reopen Article VIII.

_1/ Kelly Air Force Base is a field activity within the Air Force Logistics 
Command.
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The Air Force Logistics Command approved this local agreement on 
December 21, 1977. The agency, by letter of the same date, issued its 
negotiability determination. With regard to the office space proposal, 
the agency found that the proposal conflicts with agency regulations, 
but granted the union's request for an exception to those regulations, 
thereby in effect rendering the proposal concerning office space 
negotiable. However, the agency declined to render a negotiability 
determination as to the AUTOVON proposal or to rule on the union's 
request for an exception to the agency regulation relied on by the 
activity as a bar to negotiations. Instead, the agency took the position 
that the negotiability issue as to the AUTOVON proposal had been rendered 
moot as a result of the subsequent bargaining and agreement by the local 
parties (including the reopener clause of Article XXXIII, quoted above), 
which the agency claims did not reserve the AUTOVON issue or provide for 
reopening the agreement in that regard.^/ Specifically, the agency 
contends that:

[the reopener] provides for further negotiations on office space 
only, contingent upon that proposal being declared negotiable.
This reopener provision does not mandate or allow further, negotia­
tions concerning union access to AUTOVON by its express terms. . . . 
This being the case, there appears to be no issue appropriate for 
resolution by means of the negotiability dispute procedures set 
forth in the Order. If there is an issue between the parties 
concerning interpretation of their agreement, it would appear that 
the established procedures to implement section 19 of the Order 
should be resorted to or such other procedures as the parties 
might jointly determine to be appropriate (e.g., arbitration). 
[Emphasis in original.]

In your appeal to the Council you request that the Council review "the 
Department of the Air Force denial of an agency head determination" with 
respect to the AUTOVON proposal, contending, in essence, that the Air 
Force has misinterpreted the reopener clause. In particular, you argue, 
contrary to the agency's position, that the AUTOVON proposal is compre­
hended in Article VIII, that the agency's determination that the office 
space proposal is negotiable satisfies the stated precondition to 
reopening Article VIII and that, consequently, as the union has the 
option to reopen Article VIII, including the "telephone issue," the 
agency cannot find "that the subject of AUTOVON is moot."

Ij The agency also indicates in its statement of position, that, subse­
quent to the union's appeal in the instant case, all appropriated fund 
units within the Air Force Logistics Command represented by the American 
Federation of Government Employees (AFGE), Including the units involved 
in the instant case, were consolidated at the command level. Based on 
this fact, the agency argues that "no . . . obligation to negotiate now 
exists between Kelly Air Force Base and AFGE Local 1617 as a result of 
the issuance of the certification of the consolidated units," However, 
in view of our decision herein, we do not reach or pass upon this 
additional contention of the agency.
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In our view, these circumstances do not give rise to a negotiability 
dispute which the Council may properly review under section 11(c)(4) 
of the Order.^/ That is, the agency and the union principally disagree 
as to the meaning of the local agreement. More particularly, they 
disagree as to whether such agreement precludes further bargaining and, 
thereby, effectively renders moot the negotiability issue with respect 
to the AUTOVON proposal. Thus, the dispute herein between the union and 
the agency does not involve an issue as to whether a proposal is contrary 
to law, regulation, or the Order, as would characterize a negotiability 
issue which the Council may resolve under section 11(c)(4). Rather, in 
the present case, such an issue could arise only after a finding, in other 
appropriate proceedings, that the agency has misinterpreted the agreement 
and a determination is then rendered by the agency on the negotiability 
dispute. Consequently, the union's appeal to the Council for review of 
a negotiability issue with respect to the AUTOVON proposal is prematurely 
filed and thereby fails to meet the conditions for review under 
section 11(c)(4) of the Order and section 2411.22 of the Council's rules 
of procedure.A/

_3/ Section 11(c)(4) of the Order provides, in relevant part, as follows: 
Sec. 11. Negotiation of agreements.

(4) A labor organization may appeal to the Council for a decision 
when—
(i) it disagrees with an agency head's determination that a proposal 
would violate applicable law, regulation of appropriate authority 
outside the agency, or this Order, or
(ii) it believes that art agency's regulations, as interpreted by 
the agency head, violate applicable law, regulation of appropriate 
authority outside the agency, or this Order . . . .

y  American Federation of Government Employees. Local 916 and Tinker Air 
Force Base. Oklahoma, FLRC No. 77A-38 (June 21, 1977), Report No. 129.
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Accordingly, because your petition for review fails to meet the conditions 
for review prescribed by section 11(c)(4) of the Order and section 2411.22 
of the Council's rules of procedure (5 CFR 2411.22), your appeal is hereby 
denied.
By the Council

Sincerely,

Henry B. Frazier III 
Executive Director

cc: R. T. McLean 
Air Force
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General Services Administration, Automated Data and Telecommunications 
Service, Assistant Secretary Case No. 22-08026(CA). The Assistant Secretary, 
In agreement with the Regional Administrator (RA.) and based upon the RA's 
reasoning, found that a reasonable basis had not been established for the 
section 19(a)(1) and (6) complaint filed by the National Federation of 
Federal Employees (the union) related to the activity's Issuance of a 
memorandum to particular management representatives concerning grievances. 
Consequently, the Assistant Secretary concluded that further proceedings In 
the matter were unwarranted and denied the union's request for review 
seeking reversal of the RA's dismissal of the complaint. The union appealed 
to the Council, alleging that the Assistant Secretary's decision was 
arbitrary and capricious and presented a major policy Issue.
Council action (May 4, 1978). The Council held that the union's petition 
for review did not meet the requirements of section 2411.12 of the Council's , 
rules of procedure; that is, the decision of the Assistant Secretary did not 
appear arbitrary and capricious or present a major policy issue. Accordingly, 
the Council denied the union's petition for review.

FLRC No. 78A-10
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

May 4, 1978

Mr. Robert J. Englehart 
Staff Attorney 
National Federation of 

Federal Employees 
1016 16th Street, NW.
Washington, D.C. 20036

Re: General Services Administration, Automated Data and 
Telecommunications Service. Assistant Secretary Case 
No. 22-08026(CA), FLRC No. 78A-10

Dear Mr. Englehart:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision in the above-entitled case.

In this case, the National Federation of Federal Employees (the union) 
filed an unfair labor practice complaint against General Services 
Administration, Automated Data and Telecommunications Seirvice (ADTS) 
Washington, D.C. (the activity) alleging violation of section 19(a)(1) 
and (6) of the Order. The complaint alleged that a memorandum issued 
by the activity altered the contents of the grievance procedure contained 
in the parties' collective bargaining agreement and that the alteration 
was made without any negotiations being held with the employees' 
exclusive representative.
The Assistant Secretary found, based on the reasoning of the Regional 
Administrator and in agreement with him, that a reasonable basis for the 
complaint had not been established. Consequently, he concluded that 
further proceedings in the matter were unwarranted and denied the union's 
request for review, seeking reversal of the Regional Administrator's 
dismissal of the complaint. In so doing, the Assistant Secretary found 
that the memorandum in dispute was issued to Assistant Commissioners, 
the Executive Director, and the Director, Management Policy and Planning 
of the activity. The memorandum required these agency management repre­
sentatives to advise the Director, Management and Systems Division, of 
any grievance coming to their attention, and, for those grievances that 
require written responses, to secure his concurrence.—

Subsequently, following the filing of the union's pre-complaint 
charge, the agency amended the memorandum to provide:

The sole purpose of his review and concurrence is to assure that 
the proper grievance procedure is being utilized. He will not 
comment nor concur on the relative merits of either the grievance 
or the response.
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The Assistant Secretary found that no evidence had been adduced which 
would form a basis to conclude that the memorandum was distributed to 
employees but instead the evidence adduced disclosed that the memorandum 
was distributed solely to activity management representatives. He 
further concluded that no evidence was adduced to form a basis to conclude 
that unilateral changes had been made to the negotiated grievance procedure, 
or to form a basis to conclude that the activity implemented the memo in 
such a manner that a unilateral change took place. He concluded that time 
limits for processing a grievance remain the same; the deciding official 
at each step remains the same; and the number of steps remain the same.
In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's finding is so unreasonable as to be arbitrary and 
capricious and that a major policy issue is presented as to what constitutes 
a unilateral change prohibited by section 19(a)(1) and (6) of the Order.
In support of this contention, you set forth certain alleged circumstances 
surrounding the memorandum and argue that "it is a change with substantive 
impact on the employees."
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capricious 
or present a major policy issue.
As to your allegation that the Assistant Secretary's decision was arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision herein. Your 
contentions in this regard, as well as those concerning your allegation 
that the Assistant Secretary's decision raises a major policy issue as to 
what constitutes a unilateral change prohibited by section 19(a)(1) and 
(6) of the Order, appear to be essentially a disagreement with his 
determination that a reasonable basis for the complaint had not been 
established and, therefore, do not present a major policy issue warranting 
review.
Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as provided under section 2411.12 of the Council's 
rules of procedure. Accordingly, your petition for review is hereby denied.
By the Council.

Sincerely, ____,

 ̂ Q  ^

Henry Bl^razier III 
Executive Director

cc: A/SLMR W. E. Burton 
Labor ADTS
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National Labor Relations Board Union (NLRBU) and NLRBU Local 19; and 
National Labor Relations Board (NLKB) and NLRB Region 19. The dispute 
involved proposals which the union's Local 19 sought to negotiate with 
the agency's Region 19 as a local supplementary agreement to the national 
level agreement between the agency and the union. Upon referral, the 
agency determined that the proposals were nonnegotiable under both the 
parties' controlling national §greement and section 11(a) and (b) of the 
Order. The union appealed to the Council pursuant to section 11(c)(4)(i) 
of the Order, seeking resolution of the issues of the negotiability of the 
disputed proposals under section 11(a) and (b) of the Order, prior to 
resolution of the issues raised as to the interpretation of the controlling 
agreement.

Council action (May 18, 1978). The Council found that the instant appeal 
was not materially different from one recently denied by the Council, 
NLRBU, Local 6, FLRC No. 77A-109. Accordingly, for the reasons set out 
more fully in its decision in the NLRBU, Local 6 case, the Council held 
that the instant appeal raising issues as to the negotiability of the 
disputed proposals under the Order, was prematurely filed and the 
conditions for Council review of such issues, as prescribed in section 
11(c)(4) of the Order and section 2411.22 of the Council's rules of 
procedure, had not been met. The Council therefore denied the union's 
appeal, without prejudice to the renewal of its contentions as to the 
negotiability of the disputed proposals under the Order in a petition 
duly filed with the Council after it is resolved, pursuant to the pro­
cedures of the controlling agreement under section 11(c)(1) of the Order, 
that those proposals do not conflict with such controlling agreem.ent.

FLRC No. 77A-144
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May 18, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Henrik M. Sortun,
Designee of the President and 
District V Vice t’resxdent 
National Labor Relations Board Union 
c/o NLRB, Region 19 
Federal Building, Room 2948 
915 Second Avenue 
Seattle, Washington 98174

Mr. Bruce D. Rosenstein 
Special Counsel to the General Counsel 
National Labor Relations Board 
1717 Pennsylvania Avenue, NW. 
Washington, D.C. 20570

Re: National Labor Relations Board Union (NLRBU) and 
NLRBU Local 19; and National Labor Relations Board 
(NLRB) and NLRB Region 19. FLRC No. 77A-144

Gentlemen:

Reference is made to the union's petition for review and the agency's 
statement of position, and the respective supplemental submissions 
thereto, in the above-entitled case.

The relevant facts of this case, as set forth in the record, are as 
follows: The General Counsel of the National Labor Relations Board 
(the agency) and the National Labor Relations Board Union (the union) 
are parties at the national level to an agreement covering the agency's 
field office professional employees excluding supervisors. Article XVIII 
of this national agreement, entitled "Supplemental and Local Supplementary 
Agreements" (set forth in the Appendix attached hereto), permits (in 
sections 1, 2 and 3) the negotiation of local supplementary agreements, 
within stated limitations, at certain subordinate field organizational 
levels; and requires (in section 2), among other things, that all matters 
to be negotiated in such supplementary agreements be within the adminis­
trative authority of the Regional Director. Pursuant to Article XVIII, 
the union's Local 19 requested that the Regional Director of the agency's 
Region 19 enter into negotiations on two proposals concerning "Acting 
Supervisory Assignments." The Regional Director responded in effect that 
he did not have the administrative authority to bargain about the matters 
involved in the proposals. Thereupon, the union referred the matter to 
the General Counsel of the agency, requesting a negotiability determination
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as to the proposals. The General Counsel determined that the proposals 
were nonnegotlable under both the parties’ controlling national agreement 
and section 11(a) and (b) of the Order. The union, contending that the 
proposals are within the bargaining obligation under section 11(a) and 
are not excepted from that obligation by section 11(b), has petitioned 
the Council, pursuant to section 11(c)(4)(i) of the Order to review the 
agency's determination.

As to the asserted conflict between the disputed proposals and the 
controlling agreement, the agency contends, in particular, that the pro­
posals involve matters not within the administrative authority of the 
Regional Director and that agreement on such matters at the local level 
would modify the national agreement. In this regard, the agency further 
states:

We are uncertain as to whether the NLRBU has followed the proper 
procedure in petitioning the Council for the negotiability 
determination. . . . Since the Agency's position is in part based 
on the conclusion that the Regional Director does not have 
authority to negotiate concerning these subjects under Article XVIII 
of the National Agreement, the Union could have followed the 
procedures of the National Agreement pursuant to section 11(c)(1) 
of the Order to resolve the contract interpretation Issues.

The union contends that the dispute between the parties in this case 
principally concerns the negotiability of these proposals under section 11(a) 
and (b) of the Order and that, therefore, the Council must, under 
section 11(c)(4) of the Order, resolve that dispute.

The instant appeal by the union under section 11(c)(4) of the Order, 
requests the Council to decide the negotiability of the disputed pro­
posals under section 11(a) and (b) of the Order, prior to a resolution 
of the issues raised as to the interpretation of the controlling agreement. 
In this regard, the instant appeal bears no material difference from one 
recently denied by the Council in National Labor Relations Board Union,
Local 6 and National Labor Relations Board. Region 6, Pittsburgh, Penn.,
FLRC No. 77A-109 (Apr. 10, 1978), Report No. 149. In that case, the 
Council stated that it would "not rule on the negotiability of the disputed 
provisions under the Order until it [was] resolved, pursuant to the 
procedures of the controlling agreement under section 11(c)(1), that those 
provisions do not conflict V7ith such controlling agreement." The Council 
consequently round that the union's appeal to the Council as to the 
negoz:iabiA:.ty of the proposals under the Order, was prematurely filed and 
the conditions for Council review of such issues as prescribed in 
section 11(c)(4) or the Order and section 2411.22 of the Council’s rules 
(5 CFR 24j-i.22) had not been met, and denied the appeal.
Accordingly, xor the reasons set out more fully in the NLRBU, Local 6 case, 
we find that the instant appeal raising issues as to the negotiability
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of the disputed proposals under the Order, Is prematurely filed and the 
conditions for Council review of such issues, as prescribed in 
section 11(c)(A) of the Order and section 2411.22 of the Council's rules 
(5 CFR 2A11.22), have not been met.

Therefore, the union’s appeal is denied, without prejucll.cc to the rencwnl 
of its contentions as to the negotiability of the disputed proposals under 
the Order in a petition duly filed with the Council after it is resolved, 
pursuant to the procedures of the controlling agreement under section 11(c)
(1) of the Order, that those proposals do not conflict with such controlling 
agreement.

By the Council.

Sincerely,

Harold D. Kessler 
Acting Executive Director

Attachment: 

APPENDIX-Article XVIII
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ARTICLE XVIII 
SUPPLEMENTAL AND LOCAL 

SUPPLEMENTARY AGREEMENTS

Section 1. The parties agree that Supplemental Agreements involving 
matters not covered herein may be negotiated and executed from time to time 
while this General Agreement is in effect. Such Supplemental Agreements 
shall terminate in the manner specified in Article XXIV herein or on such 
other expiration dates as may be agreed to by the parties in such 
Supplemental Agreements.
Section 2. Local Supplementary Agreements may be negotiated between 
Local Unions and Regional Directors and the Officer-in-Charge in 
Subregion 38 (Peoria, Illinois). Any such agreement shall be subject 
to the approval of the General Counsel and the Executive Committee 
of the Union and shall be subject to the restrictions listed below:

(a) All matters covered must be within the administrative authority 
of the Regional Director;
(b) Only local conditions affecting the employees of that region 
will be covered;
(c) Provisions negotiated may not modify or be in conflict with any 
provision of this Agreement or any supplement hereto; nor may such 
provisions be in conflict with applicable law;* and
(d) Provisions must be consistent with the certification of the Union.
Section 3. The General Counsel and the Executive Committee will approve 
or disapprove Local Supplementary Agreements within 45 calendar days after 
submission, exclusive of consultation time under subsection 2(c) above.
Such agreements will be rejected only on the basis that one or more of 
the conditions set forth in Section 2 herein is not satisfied.
Section 4. All Local Supplementary Agreements shall terminate concurrently 
with termination of this Agreement.

Section 5. Grievances concerning the interpretation or application of 
any Local Supplementary Agreement entered into pursuant to the provisions 
of Section 2 of this Article may be processed under the grievance and 
arbitration procedures set forth in Articles XIII and XIV above.

APPENDIX

V  Any determination by a party to this Agreement that a provision should 
be rejected pursuant to this subsection will not be made until the other 
party has been notified and been given an opportunity to consult on the 
matter.
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Internal Revenue Service, Washington, D.C.« A/SLMR No. 853. The Assistant 
ti; Secretary, upon a petition filed by the National Treasury Employees Union 
ti (NTEU) on behalf of Itself and/or Its constituent local chapters, seeking

to consolidate 79 units for which NTEU and/or Its constituent local 
chapters were the then current exclusive representatives, found, among 
other things: That NTEU had standing to file the subject petitions on 
behalf of Its exclusively recognized local chapters; and that the 
petitioned for consolidated unit was appropriate for the purpose of 
exclusive recognition under the Order. The agency appealed to the Council, 
alleging that the decision of the Assistant Secretary was arbitrary and 
capricious and raised major policy issues. The agency also requested a 
stay of the Assistant Secretary’s decision.

Council action (May 18, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy Issues. Accordingly, the Council denied the agency's petition for 
review. The Council likewise denied the agency's request for a stay.

FLRC No. 78A-12
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, D.C. 204X5

May 18, 1978

Mr. Morris A. Simms 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

Re: Internal Revenue Service, Washington, D.C., 
A/SLMR No. 853, FLRC No. 78A-12

Dear Mr. Simms:
The Council has carefully considered your petition for review and 
request for a stay of the Assistant Secretary’s decision, and the. 
union’s opposition thereto, in the above-entitled case.
In this case, as found by the Assistant Secretary, the National Treasury 
Employees Union (NTEU), on behalf of itself and/or its constituent local 
chapters, sought to consolidate 79 units for which NTEU and/or its 
constituent local chapters are the current exclusive representatives 
at 57 of the 58 Internal Revenue Service (IRS) District Offices, 6 of 
the 7 IRS Regional Offices, and the IRS National Office. The consolidated 
unit sought would consist of all the professional and nonprofessional 
employees of the IRS's District Offices, Regional Offices, and National 
Office who are currently represented exclusively by OTEU and/or its 
constituent local chapters.

The Assistant Secretary, rejecting the agency's contention that NTEU 
lacked standing to file the instant petition on behalf of its exclusively 
recognized local chapters, found that NTEU had such standing. He further 
found that the proposed consolidated unit was appropriate for the purpose 
of exclusive recognition under the Order, again rejecting the agency's 
contentions to the contrary. As to the appropriateness of the proposed 
consolidated unit, the Assistant Secretary, after reviewing at length 
the mission, function, organization and operations of the IRS and after 
restating his view (first expressed in one of his recent decisions)-!-' 
that "there has been established, in effect, a presumption favoring the 
appropriateness of proposed consolidated units," went on to state:

[T]he employees in the unit sought constitute all of the eligible 
employees of the IRS except for those in the IRS's specialized, 
computer-oriented Center-type operations. They are part of an 
integrated organization in which they share a common mission and 
common supervision on a nationwide level, common job classifications,

1/ Education Division. Department of Health. Education, and Welfare. 
Washington, D.C., A/SLMR No. 822, FLRC No. 77A-88 (Ma'c. 1, 1978), Report 
No. 145. 446



common types of working conditions, and similar personnel and 
labor relations practices pursuant to the essentially similar multi- 
District, multi-Regional and National Office negotiated agreements 
between the parties. Under these circumstances, I find that the 
employees in the petitioned for consolidated unit share a clear 
and identifiable community of interest.

As the evidence also establishes that the parties have successfully 
negotiated at the national level multi-unit agreements covering the 
District and Regional Office employees sought herein, and that these 
agreements are essentially similar to the National Office agreement 
between the parties, I find that the proposed consolidated unit will 
promote effective dealings. Moreover, noting the scope and history 
of the parties* current multi-unit collective bargaining relationship, 
I find that there has already been demonstrated the benefits to be 
derived from a unit structure related to a combination of employees 
of the IRS’s District Offices, Regional Offices and National Office.
In these circumstances, I find that the proposed consolidated unit 
will promote the efficiency of the agency's operations. Although 
the parties have been voluntarily bargaining for some of the employees 
sought herein on a multi-unit basis, I also find that the petitioned 
for consolidated unit, which will provide bargaining for all of the 
employees sought herein on a nationwide basis under a single unit 
structure, will reduce fragmentation, promote a more comprehensive 
bargaining unit structure and is consistent with the policy of the 
Order set forth above.

In your petition for review on behalf of the IRS, you allege that the 
decision of the Assistant Secretary is arbitrary and capricious and raises 
aajor policy Issues. Specifically, you set forth three grounds upon which 
review Is requested:

1. The Assistant Secretary's finding that NTEU had standing to file 
its consolidation petition on behalf of exclusively recognized 
local NTEU chapters raises major policy Issues under Section 10 
of the Order and is arbitrary and capricious.

t.''
Sr 2. The Assistant Secretary's finding that there exists a presumption
i{̂ favoring the appropriateness of a proposed consolidated unit
: raises major policy issues and Is arbitrary and capricious.

3. The Assistant Secretary's finding that the petitioned for unit Is
i appropriate for the purpose of exclusive recognition under
ij Section 10(b) of the Order raises major policy Issues and, in
sii part, is arbitrary and capricious.

In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of the Council's rules 

gj governing review. That is, the decision of the Assistant Secretary does 
lepf not present any major policy Issues or appear arbitrary and capricious.
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With respect to your allegation that the Assistant Secretary’s finding 
that NTEU had standing to file its consolidation petition on behalf of 
exclusively recognized local NTEU chapters raises major policy issues, 
such allegation was previously raised by the IRS in its appeal of Internal 
Revenue Service, Washington. D.C. and National Treasury Employees Union, 
A/SLMR No. 831. The Council, in denying review [FLRC No. 77A-112 (Mar. 1, 
1978), Report No. 145], noted in this regard that the agency's appeal 
"fails to present any basis to support a contention that the Order 
requires local authorization for a labor organization to either enter 
into a bilateral agreement to consolidate existing units or to petition 
the Assistant Secretary to hold an election on the issue of a proposed 
consolidation." In the instant case, your appeal again fails to present 
any basis to support such contention and therefore provides no basis for 
Council review.
As to your assertion that the Assistant Secretary's finding of a presumption 
favoring the appropriateness of a proposed consolidated unit raises major 
policy issues, no basis for Council review is thereby presented, noting 
particularly the Assistant Secretary's affirmative finding (supra pp. 1~2) 
that the proposed consolidated unit in the instant case satisfies each 
of the criteria specified in section 10(b) and will promote a more 
comprehensive bargaining unit structure consistent with the policies of 
the Order.— '
With respect to your third alleged major policy issue concerning the 
finding that the petitioned for unit is appropriate under section 10(b) 
of the Order, you question, essentially, whether all consolidations 
necessarily reduce unit fragmentation and promote a more comprehensive 
bargaining unit structure in accordance with the policy of the Order.
In the Council's view, no major policy issue is thereby presented warranting

2̂1 In this regard, as the Council stated in Education Division. Department 
of Health, Education, and Welfare, Washington, D.C., A/SLMR No. 822, FLRC 
No. 77A-88 (Mar. 1, 1978), Report No. 145, at n. 4, and restated in 
Internal Revenue Service, Washington, D.C. and National Treasury Employees 
Union. A/SLMR No. 831, FLRC No. 77A-112 (Mar. 1. 1978), Report No. 145, 
at n. 2, and Bureau of Field Operations, Office of Program Operations,
Social Security Administration, Department of Health, Education, and Welfare, 
Chicago Region V-A, A/SLMR No. 876, FLRC No. 77A-136 (Mar. 1, 1978),
Report No. 145, at n. 2, we do not construe the Assistant Secretary's 
statement that "there has been established, in effect, a presumption 
favoring the appropriateness of proposed consolidated units" as creating 
a "legal" presximption which must be rebutted by the party opposing the 
proposed consolidation. Rather, we construe his statement as a recognition 
and reaffirmation of the strong policy in the Federal labor-management 
relations program of facilitating the consolidation of existing bargaining 
units which still conform to the three appropriate unit criteria contained 
in section 10(b) of the Order. Labor-Maiiagement Relations In the Federal 
Service (1975), at 35.
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review. In this regard, the Council’s 1975 Report and Recommendations
accompanying the issuance of Executive Order 11838 stated, in pertinent 
part: 1/

[T]he Federal labor-management relations program will be improved 
by a reduction in the unit fragmentation which has developed over 
the 12 years of labor-management relations under Executive orders.

The consolidation of units will substantially expand the scope of 
negotiations as exclusive representatives negotiate at higher 
authority levels in Federal agencies. The impact of Council 
decisions holding proposals negotiable will be expanded. In our 
view, the creation of more comprehensive units is a necessary 
evolutionary step in the development of a program which best meets 
the needs of the parties in the Federal labor-management relations 
program and best serves the public interest.

Your appeal fails to show that the Assistant Secretary's decision herein 
is inconsistent with the foregoing policies or otherwise inconsistent 
with the purposes and policies of the Order, and thus does not present 
any basis for review.

Finally, with respect to your allegation that the Assistant Secretary's 
decision is arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision 
in the facts and circumstances of this case. Your contentions to the 
contrary constitute essentially nothing more than a disagreement with the 
Assistant Secretary's factual findings and therefore present no basis for 
Council review.

Accordingly, since the Assistant Secretary's decision does not appear 
arbitrary and capricious or present any major policy issues, your appeal 
fails to meet the requirements for review as provided under section 2411.12 
of the Council's rules of procedure, and review of your appeal is hereby 
denied. Your request for a stay of the Assistant Secretary's decision 
and order is likewise denied.
By the Council.

Sincerely,

Harold D. Kessler 
Acting Executive Director

cc: A/SLMR T. Angelo 
Labor NTEU

V  Labor-Menagement Relations in the Federal Service (1975), at 35. See 
^Iso Education Division, Department of Health, Education, and Welfare, 
Washington, D.C.. supra n. 1.
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Marine Corps Logistics Support Base Pacific, Barstow, California and 
American Federation of Government Employees, Local 1482, AFL-CIO (Lennard, 
Arbitrator). The arbitrator sustained the grievance, finding that the 
promotion of a particular employee by the activity to a GS-5 position was 
effected in violation of Federal law and Civil Service Commission 
regulations dealing with promotion of relatives. In a three-part av/ard, 
the arbitrator (I) held that by such action the activity had violated the 
parties* agreement and thereby caused the nonselection of the grievant;
(II) vacated and set aside the promotion of the other employee effective 
by a certain date; and (III) directed that the grievant be promoted to the 
subject position effective on that same date. The Council accepted the 
agency’s petition for review of the arbitrator’s award insofar as it 
related to the agency’s exception that part II of the award violated 
applicable law and appropriate regulation, and insofar as it related to 
the agency's exception that part III of the award violated appropriate 
regulation. The Council also granted the agency's request for a stay. 
(Report No. 130)
Council action (May 25, 1978). In accordance with established practice, 
the Council sought from the Civil Service Commission an interpretation of 
applicable legal requirements as they pertained to the questions raised in 
the case. Based upon the Interpretation subsequently rendered by the 
Commission, the Council found that part II of the arbitrator’s award may 
not be Implemented except in compliance with applicable Commission 
Instructions and regulations, and that part III of the award violated 
appropriate regulation. Accordingly, pursuant to section 2411.37(b) of 
its rules of procedure, the Council modified the award by adding a 
condition to part II concerning its implementation and by setting aside 
part III. As so modified, the Council sustained the award and vacated the 
stay which it had previously granted.

FLRC No. 77A-30
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

Washington, D.C. 20415

Marine Corps Logistics Support Base Pacific, 
Barstow, California

and FLRC No. 77A-30

American Federation of Government Employees, 
Local 1482, AFL-CIO

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case
Based upon the findings of the arbitrator and the record before the 
Council, it appears that the activity established 15 CSr5 firefighter 
positions. To fill these positions, the names of 19 eligible GS-4 
firefighters were submitted to the fire chief, the selecting official.
The applicants were then individually interviewed by a panel consisting 
of the fire chief and two assistant chiefs. One of the assistant chiefs, 
Mr. Dominguez, was the father-in-law of one of the applicants, Mr. Reese. 
After the panel had interviewed the applicants, the chief asked his 
assistants whether they knew of any reason why any of the 19 applicants 
should not be promoted, and they responded in the negative. The chief 
selected 15 of the applicants for promotion. Included among those 
promoted was the son-in-law of the assistant chief who had participated 
in the interviewing panel; the grievant here was one of the four appli­
cants not selected for promotion. The grievant subsequently filed a 
grievance related to his nonselection and the grievance was ultimately 
submitted to arbitration.!./
The parties jointly submitted the following issue to the arbitrator:
"Did the Base violate Article 19, Sections 1 and 2 of the Agreement 
thereby causing nonselection from Promotion List #84 of 28 May 1975,

One of the three other individuals not selected for promotion filed 
a separate grievance and was subsequently promoted. The other two joined 
with the grievant in this case in filing the grievance. However, the 
award issued in the instant case did not apply to these two other 
individuals as they were no longer employed by the activity at the time 
of the arbitration award.
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in the case of [the grievant]?'-/ The arbitrator sustained the grievance, 
finding that the promotion of Mr. Reese to GS-5 firefighter was effected 
in violation of Federal law and Civil Service Conmission regulations 
dealing with promotion of relatives. The arbitrator issued a three-part 
award which provided:

I.

The Base did violate Article 19, Sections 1 and 2 of the 
Agreement thereby causing non-selection [f]rom Promotion 
List No. 84 of 28 May 1975, in the case of [the grievant]

II.

The promotion of [Mr.] Reese to Firefighter, GS-081-05 . . 
on or about June 22, 1975 is hereby vacated and set aside 
effective January 31, 1977; and such promotion will have 
no further lawful force or effect on and after that date.

III.

[The grievant] shall be promoted to Firefighter GS-081-05 
. . . effective January 31, 1977.

Agency's Appeal to the Council
The agency filed a petition for review with the Council. Under section 
2411.32 of the Council's rules of procedure, the Council accepted the 
petition for review insofar as it related to the agency's exception 
that part II of the award violates applicable law and appropriate

Article 19, Section 1 of the parties’ agreement provides;
Promotions will be effected as provided in the Center promotion 
policies established in consonance with the provisions of Civil 
Service Commission rules and regulations. Navy Department regulations, 
and the provisions of this Agreement.

Article 19, Section 2 of the parties' agreement provides:
The Center agrees to avoid such practices as last-minute additions 
to promotion certificates, reappraisal of candidates, unreasonable 
delays in selection, and personal favoritism in selecting employees 
for promotion.
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regulation and Insofar as It related to the agency's exception that part 
III of the award violates appropriate regulation.^' The union filed a 
brief.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides that:

An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously stated, the Council accepted the petition for review 
insofar as it related to the agency's exception that part II of the 
award violates applicable law and appropriate regulation and insofar 
as it related to the agency's exception that part III of the award 
violates appropriate regulation. In accordance with established 
practice, the Council sought from the Civil Service Commission an inter­
pretation of applicable legal requirements as they pertain to the questions 
raised in the present case. The Commission replied in pertinent part:

The grievant in this case alleges that his non-selection for a GS-5 
firefighter position in June 1975 resulted from an agency violation 
of the negotiated agreement. He claims that participation of one 
of the Assistant Fire Chiefs (Mr. Dominguez) in a panel which 
interviewed his son-in-law (Richard L. Reese), the grievant, and 17 
other candidates for promotion was in violation of Civil Service 

.jjjj Commission rules and regulations and therefore in violation of
jij Article 19 of the negotiated agreement. The son-in-law was one of

15 firefighters selected for promotion; the grievant was not selected. 
In part I of his award, the arbitrator found that Reese's promotion 
was in violation of the Federal law and regulations relating to 
nepotism (Section 3110 of title 5, U.S. Code and Part 310 of the 
Commission's regulations). In parts II and III of the award, he 
ordered that Mr. Reese's promotion be vacated as of January 31, 1977, 
and that the grievant be promoted to the resulting vacancy as of the 
same date.

oas
ile
reel

You did not request our opinion concerning part I of the arbitrator's 
award and it is not our intent to consider the arbitrator's finding 
as to the alleged violation of the agreement. Nevertheless, it is 
necessary to determine the consistency of the arbitrator's finding 
with law and applicable Civil Service Commission regulations and

V  Pursuant to section 2411.47(f) of the Council's rules of procedure, 
the Council granted the agency's request for a stay of the award pending 
determination of the appeal.
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directives before we address the appropriateness of the corrective 
action ordered in parts II and III. In that regard, section 3110 
of title 5, United States Code, restricts the employment of 
relatives of a public official in the official's own agency or in 
an agency over which he/she exercises jurisdiction or control. The 
statute specifically prohibits public officials from promoting 
or recommending a relative for promotion. The Commission's 
implementing Instructions define a public official as "anyone who 
by law, rule, regulation, or delegation has appointment or promotion 
authority within his organization, or authority to recommend 
employees for appointment or promotion." (FPM Chapter 310, Sl-2b.)
In addition, the definition of relative includes "son-in-law."

Because the antinepotism provision is complex and the penalty for 
its violation can be severe, the Commission has advised agencies to 
leave a wide margin of safety insofar as advocating, recommending, 
or referring relatives is concerned. Agencies are to avoid potential 
conflicts of interest, favoritism or even the appearance of favoritism. 
Page 4 of the attachment to Civil Service Commission Bulletin 310-2, 
dated July 15, 1968 and entitled Restrictions on Employment of 
Relatives, instructed agencies that a relative of a public official 
may not be promoted if the public official was a member of the pro­
motion panel that selected the relative for promotion unless the 
public official disqualified him or herself and did not participate 
in the decision affecting the relative.

Mr. Dominguez was included in the panel which interviewed the 
applicants and his opinion was sought concerning whether any of the 
candidates should be denied promotion. His presence on the panel 
and the fact that his opinion was sought indicate that he had the 
authority to recommend candidates for promotion. In our view, the 
file clearly points to a violation of the law and our instructions. 
Because section 3110 of title 5, U.S.C., specifically prohibits 
payment of salary to persons appointed or promoted to positions in 
violation of that section the agency should contact the General 
Accounting Office to determine whether the additional salary received 
by Mr. Reese since his June 1975 promotion must be repaid.

The second part of the arbitrator's award orders Mr. Reese's position 
vacated effective January 31, 1977. Mr. Reese's promotion was in 
violation of law and Commission instructions as of the date that it 
was effected. The procedures for correcting regulatory promotion 
violations found in FPM Chapter 335, section 6-4b, must be followed. 
That section provides that in the case of a regulatory violation an 
employee may be retained in the position only if the necessary 
requirements are met and the Commission gives approval. It does not 
appear that either of these conditions were met in the case of 
Mr. Reese's appointment. If the agency cannot regularize this 
appointment, Mr. Reese must be removed from the position by a method 
(lateral reassignment, return to former position, etc.) to be
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determined by the agency and in accordance with law, regulations, 
and negotiated agreements. For example, if removal is to be made 
through adverse action, his rights under Part 752 of the Commission's 
regulatlpns must be respected, e.g., he must be given at least 30 
days written notice of the proposed adverse action. Therefore, 
part li of the arbitrator’s award which ordered that Mr. Reese's 
promotion be vacated as of January 31, 1977, may not be implemented 
except in compliance with the applicable civil service regulations 
and instructions cited above.

In the third part of his award, the arbitrator ordered that the 
grievant be promoted to the vacancy created by vacating Mr. Reese's 
promotion. As we stated in our advisory opinion to the Council in 
Veterans Administration Center, Temple, Texas and AFGE, Local 2109,
FLRC No. 74A-61, Report No. 99, the only circumstance under which 
an agency may be required to promote a particular person and to 
accord that person backpay is when a finding has been made by an 
arbitrator or other competent authority that such person would have 
been promoted at a particular point in time but for an administrative 
error, or a violation of a Commission or agency regulation or of a 
provision of a negotiated agreement. Four other candidates would 
have been eligible to compete for the vacancy left by Mr. Reese.
The fact that one of those four was selected subsequently for 
promotion and the other two left the agency before the arbitration 
hearing does not establish a direct, causal connection between the 
violation and the failure to promote the grievant. Furthermore, 
Requirement 6 of FPM Chapter 335, Subchapter 2, gives management the 
right to select or non-select candidates for promotion, including 
the right to not fill a vacancy. This right can be abrogated only 
when the "but for" test has been met.
In summary, part II of the arbitrator’s award may not be implemented 
except in compliance with Civil Service Commission instructions found 
in FPM Chapter 335, Section 6-4b, and Part 752 of the Commission's 
regulations. Part III of the award is inconsistent with the principles 
enunciated in Comptroller General decisions dealing with retroactive 
promotion (decisions numbered B-180010).

Based upon the interpretation of the Civil Service Commission, we find that 
part II of the arbitrator's award may not be implemented except in compliance 
with applicable Civil Service Commission instructions and regulations, and 
that part III of the award violates appropriate regulation.

Conclusion
In consideration of the Commission's advice herein, and pursuant to 
section 2411.37(b) of the Council's rules of procedure, we hereby modify 
the arbitrator's award as follows:
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The following sentence is added to part II: "This part of the award 
may not be implemented except in compliance with the applicable civil 
service regulations and instructions."

Part III of the award is set aside.

As so modified, the award is sustained and the stay vacated.
By the Council.

Henry
Execut

Issued: May 25, 1978
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Lyndon B. Johnson Space Center, National Aeronautics and Space 
Administration and American Federation of Government Kmployeos, AFL^TO, 
Local 2284 (Britton, Arbitrator). The arh [ trator ̂ >um lTha^a(:hanged  

or reclassifiud position was one that was amenable to l)clng filled, and 
was therefore vacant; and that except for the activity's violation of the 
parties' agreement, the grlevant would have been promoted. In his award, 
the arbitrator sustained the grievance and directed the activity (1) to 
promote the grlevant to the first vacant GS-13 position for which the 
grlevant met the basic qualifications; and (2) to provide the union an 
opportunity to examine and consult on all new and changed position 
descriptions prior to the filling of such positions. The Council accepted 
the agency's petition for review of the arbitrator's award insofar as it 
alleged that the direction to promote the grlevant violated Civil Service 
Commission regulations, and that with respect to the direction to provide 
the union with an opportunity to examine and consult, the arbitrator 
exceeded his authority. The Council also granted the agency’s request for 
a stay of the award. (Report No. 130)
Council action (May 25, 1978). As to that portion of the award directing 
the activity to promote the grlevant, the Council, In accordance with 
established practice, requested from the Civil Service Commission an 
Interpretation of Commission regulations relating to selection and 
promotion. Based upon the interpretation subsequently rendered by the 
Commission, the Council concluded that the disputed portion of the award 
violated appropriate regulation. With regard to that part of the award 
directing the activity to provide the union with an opportunity to examine 
and consult, however, the Council held that the arbitrator did not exceed 
his authority. Accordingly, pursuant to section 2411.37(b) of its rules 
of procedure, the Council modified the award by striking the portion 
thereof found violative of appropriate regulation. As so modified, the 
Council sustained the award and vacated the stay which it had previously 
granted.

FLRC No. 77A-37
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IINITKI) STATICS
KEDEML LABOR RELATIONS COUNCIL

Washington, D.C. 20415

Lyndon B. Johnson Space Center, 
National Aeronautics and Space 
Administration

and FLRC No. 77A-37

American Federation of Government 
Employees, AFL-CIO, Local 2284

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

According to the arbitrator's award, the dispute in this matter arose 
when the Lyndon B. Johnson Space Center (the activity) reclassified a 
position from GS-13 Supervisory Quality Assurance Specialist position 
to GS-13 Supervisory Aerospace Engineer position and reassigned the 
incumbent of the former position to the newly classified position. The 
grievant was a GS-12 activity employee entitled to special consideration 
for repromotion to his original grade of GS-13 from which he had been 
demoted by RIF action and without personal cause. He filed a grievance 
alleging that a new position had been created by the reclassification, 
that it should have been filled competitively, and that the grievant 
should have been entitled to compete for it so that he could be given 
repromotion consideration. U  The activity, while admitting that the

Ij According to the arbitrator, provisions of the agreement 
pertinent to this grievance by the parties" include:

'considered

Article 29 (Reduction in Force), Section 7. An employee demoted in 
NASA in a reduction in force will be given special consideration for 
repromotion to any vacancy for which he is qualified and in the area 
of consideration at his former grade (or any intervening grade) 
before any attempt is made to fill the position by other means.

Article 39 (Position Classification), Section 2. Each employee in 
the units will be provided with a description of his duties and 
responsibilities in the form of a position description. Position

(Continued)
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grievant was entitled to special consideration for repromotlon, denied the 
grievance on the basis that It was not required to consider the grievant 
for the reclassified position because no vacancy existed to which the 
grievant could have been promoted. The activity pointed out that such 
actions to reclassify employees, along with their positions, without 
treating the positions as vacant is a well established practice. In 
its denial of the grievance the activity stated that the action taken 
was solely for the purpose of documenting a change in emphasis in the same 
basic position and did not involve the filling of a vacancy. The grievance 
was ultimately submitted to arbitration.

The arbitrator stated the issue before him as:

Whether a vacancy existed for which the grievant should have been 
given special consideration for repromotlon? If so, what should be 
the remedy?

In the opinion accompanying his award the arbitrator discussed the testi­
mony and evidence.before him and found that "a changed or reclassified 
position is one that is amenable to being filled, therefore vacant, and 
that except for the contractual violation by the Employer the Grievant 
would have been promoted." The arbitrator awarded as follows:

For the reasons given, the grievance is sustained. As the Arbitrator 
does not find the alleged existence of Union animus to be satisfactorily 
established or that the Employer's violation of the Agreement was 
otherwise than Inadvertent and not specifically directed at depriving 
the Grievant of his promotional opportunity, it is not directed that 
the Grievant be promoted retroactively as of June 6, 1976, but that 
in the alternative it is directed that the Employer be required to 
promote the Grievant to the first vacant GS-13 position for which he 
meets the basic qualifications. It is further directed that the 
Employer provide an opportunity to the Union to examine and consult 
on all new and changed position descriptions prior to the filling of 
such positions.

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the 
Council. Under section 2411.32 of the Council's rules of procedure, the 
Council accepted the petition for review which took exception to the

(Continued)
descriptions contain the principal duties, responsibilities, and 
supervisory relationships for the purpose of classification. The 
position description can also be used to identify training, 
qualification, and performance requirements of the position.
Identical positions will be covered by the same position description.
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award on the grounds that the award violates Civil Service Co^ission 
regulations and that the arbitrator exceeded his authority. The 
parties filed briefs.

Opinion

Section 2411.37(a) of the Council’s rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously stated, the Council accepted the agency’s petition for 
review which took exception to the award on the grounds that the award 
violates Civil Service Commission regulations and that the arbitrator 
exceeded his authority. For purposes of discussion, we first consider 
the allegation that the award violates Civil Service Commission regula­
tions. The agency contends that the arbitrator’s requirement that the 
grievant be promoted to the first vacant GS-13 position for which he meets 
the basic qualifications violates Chapter 335, Subchapter 2 (Requirement 
6) of the Federal Personnel Manual.
Since the Civil Service Commission is authorized to prescribe regulations 
relating to selection and promotion in the Federal service, the Council 
requested from the Commission an interpretation of Civil Service Commission 
regulations as they pertain to the above-referenced portion of the 
arbitrator’s award. The Commission replied in relevant part as follows:

In this case the grievant alleges that he was not given the special 
consideration for repromotion to which he was entitled when a GS-13 
supervisory quality assurance specialist position was reclassified to 
supervisory aerospace engineer and the incumbent reassigned to the 
new position. The agency reclassified the position because the 
incumbent had attained the requisite professional qualifications for 
the engineering position. The duties of the positions were almost 
identical and their organizational location and title the same. The 
agency claims that it was not required to consider the grievant for 
the reclassified position because no vacancy existed to which the 
grievant could have been promoted. The arbitrator found that a 
vacancy did exist when the position in question was reclassified and 
that except for the activity's violation of the negotiated agreement, 
the grievant would have been promoted. As a remedy, the arbitrator 
ordered in part that the activity promote the grievant to the first 
vacant GS-13 position for which he meets the basic qualifications.

^  The agency also requested, and the Council granted pursuant to 
section 2411.47(f) of its rules of procedure, a stay of the award pending 
determination of the appeal.

460



The agency alleges that this portion of the award violates Civil 
Service Commission regulations.

FPM Chapter 335, Subchapter 2 (Requirement 6) sets forth the manage­
ment right to select or non-select. This right (derived from Rule 
7.1 of the Civil Service Rules) means that management must retain 
the freedom to decide, which candidate it will select for a given 
position, or in fact, to make no selection at all. Furthermore, 
while management is required by Requirement 1 of Chapter 335 to give 
non-competitive consideration to special consideration candidates 
(like the grievant) prior to filling vacancies under competitive 
procedures, it is not required to select such candidates. Section 
4-3(c)(2) of Chapter 335 describes what is meant by "special 
consideration". That section reads as follows:

Special consideration for repromotion. An employee demoted 
without personal cause is entitled to special consideration for 
repromotion in the agency in which he was demoted. Although 
he is not guaranteed repromotion, ordinarily he should be 
repromoted when a vacancy occurs in a position at his former 
grade...for which he has demonstrated that he is well qualified, 
unless there are persuasive reasons for not doing so. Consid­
eration of an employee entitled to special consideration for 
repromotion must precede efforts to fill the vacancy by other 
means... If a selecting official considers an employee entitled 
to special consideration for repromotion under this paragraph 
but decides not to select him for promotion and then the 
employee is certified to the official as one of the best quali­
fied under competitive promotion procedures for the same 
position, the official must state his reasons for the record if 
he does not then select the employee.*

The arbitrator's award appears to be based on an interpretation of 
Article 29 of the negotiated agreement which requires the agency to 
grant special consideration to entitled employees prior to attempts 
to fill vacancies by any other means. Whether or not a bonafide 
vacancy existed to which the grievant was entitled to special con­
sideration, the corrective action ordered by the arbitrator— promotion 
to the first GS-13 position for which he qualifies— violates 
Requirement 6 cited above. Therefore, we find that the arbitrator's 
award in this case violates mandatory Civil Service Commission 
instructions.

*In Kirk Army Hospital, FLRC No. 72A-18, the Council had occasion to 
cite FPM subchapter 4-3(c)(2), and commented that "With respect to 
the repromotion rights of such employees, the FPM plainly states 
that even though they are entitled to 'special consideration', they 
are 'not guaranteed promotion.' In other words, a selection 
decision remains to be made by the selecting official." See also 
Commission opinions in Warren Air Force Base, FLRC No. 75A-127, and 
Tooele Army Depot, FLRC No. 75A-104. [Footnote in original.]
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Based upon the foregoing interpretation by the Civil Service Commission, 
we must conclude that the part of the arbitrator’s award directing that 
the grievant be promoted to the first vacant GS-13 position for which he 
qualifies violates appropriate regulation and, therefore, must be set 
aside.
As to the second ground on which the Council accepted the agency’s petition 
for review, the question is whether the arbitrator exceeded his authority 
by directing that the activity "provide an opportunity to the Union to 
examine and consult on all new and changed position descriptions prior to 
the filling of such positions." The agency contends that after finding 
that a vacancy existed and directing that the grievant be promoted, the 
arbitrator went beyond the stipulated issue^/ and thus exceeded his 
authority by directing the activity to consult with the union prior to 
filling new or changed positions. The agency also contends that this 
part of the arbitrator's award in effect amends the bargaining agreement 
between the parties by imposing an obligation upon the activity to which 
the activity never consented and which is not in the agreement.

The Council will sustain a challenge to an arbitration award where it is 
shown that the arbitrator exceeded his authority by determining an issue 
not included in the subject matter submitted to arbitration. American 
Federation of Government Employees, Local 12 (AFGE) and U.S. Department of 
Labor (Jaffee, Arbitrator), 1 FLRC 479, 485 [FLRC No. 72A-3 (July 31, 1973), 
Report No. 42]. However, the Council has made it clear that, in addition 
to determining those issues specifically included in the particular ques­
tion submitted, an arbitrator may extend his award to issues which neces­
sarily arise therefrom. Long Beach Naval Shipyard and Federal Employees 
Metal Trades Council (Steese, Arbitrator), 3 FLRC 83 [FLRC No. 74A-40 
(Jan. 15, 1975), Report No. 62]. Further, as to allegations with respect 
to the arbitrator’s authority when the parties have agreed as to the issue 
submitted to the arbitrator, "the Council, in accordance with private 
sector precedent, will construe an agreement broadly with all doubts 
resolved in favor of the arbitrator when a question is presented to the 
Council as to whether an arbitrator exceeded his authority in a particular 
matter." Pacific Southwest Forest and Range Experiment Station, Forest 
Service, Department of Agriculture and American Federation of Government 
Employees, Local 3217 (Myers, Arbitrator), FLRC No. 75A-4 (Mar. 18, 1976), 
Report No. 101, at 8. Finally, the Council has stated that in the Federal 
sector, as in the private sector, arbitrators have considerable discretion 
in fashioning remedies. Naval Air Rework Facility, Pensacola. Florida and 
American Federation of Government Employees, Lodge No. 1960 (Goodman, 
Arbitrator), 2 FLRC 185, 188 [FLRC No. 74A-12 (Sept. 9, 1974), Report 
No. 56].

Applying these principles to the present case, the question which the 
parties presented to the arbitrator, and which he answered affirmatively,

_3/ As previously indicated, the issue before the arbitrator was:
Whether a vacancy existed for which the grievant should have been given 
special consideration for repromotion? If so, what should be the 
remedy?
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was whether a vacancy existed for which the grievant should have been 
given special consideration for repromotion. Further, the issue before 
the arbitrator expressly included the question of what should be the 
remedy if the activity were found to have violated the parties' nego­
tiated agreement. The arbitrator, finding a contractual violation, 
sustained the grievance and accordingly fashioned his remedy which included 
direction to the activity to consult with the union prior to filling new 
or changed positions. The Council is of the opinion, noting particularly 
that there is no indication in the record that the parties specifically 
intended or attempted to deny or restrict the arbitrator’s authority in 
fashioning any remedy which he deemed appropriate if he sustained the 
grievance, that the arbitrator in this case did not exceed his authority^' 
by deciding an issue not before him.^/

Conclusion
For the reasons discussed above, and pursuant to section 2411.37(b) of the 
Council’s rules of procedure, we modify the arbitrator’s award by striking 
that portion which directs the activity to promote the grievant to the 
first vacant GS-13 position for which he meets the basic qualifications.
As so modified, the award is sustained and the stay of the award is vacated.
By the Council.

Henry B.
Executive VDirector

Issued: May 25, 1978

Cf. Federal Aviation Administration and Professional Air Traffic 
Controllers Organization (Sinclitico, Arbitrator), FLRC No. 77A-52 
(Jan. 27, 1978), Report No. 142, wherein the Council found that the 
arbitrator had exceeded his authority when he found the agency to be 
"in compliance” with the agreement, thereby answering the precise question 
submitted to him, but then went on to direct the agency to take certain 
remedial actions even though he had found the agency to be ”in compliance."
V  The agency also states in support of this exception that the arbitrator 
has required the activity to relinquish the right, among others, to estab­
lish "types . . .  of positions" reserved to it by section 11(b) of the 
Order and not bargained away by the activity in the agreement. However, 
the Council believes the agency has misinterpreted the arbitrator’s award 
as infringing upon a right reserved to the activity under section 11(b) 
of the Order and upon which the activity has chosen not to negotiate. 
Instead, the Council only reads the award as requiring the activity to 
"consult" (rather than negotiate) with the union after the activity has 
established new or changed position descriptions but prior to the filling 
of such positions.
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American Federation of Government Employees, National Council of Meat 
Graders and U.S. Department of Agriculture, Food Safety and Quality 
Service, Meat Grading Branch. The dispute involved the negotiability of 
union proposals concerning (1) protective clothing; (2) mileage payments 
and rates for unit employees using their private vehicles in the perform­
ance of their work (first and second paragraphs of the proposal, 
respectively), and payment for travel time (third paragraph); (3) speed 
of conveyor chains in private sector plants where unit employees perform 
meat grading duties; and (4) the time to be provided to meat graders, as 
well as when it will be provided, to perform particular assigned duties.
Council action (May 25, 1978). As to proposal (1) concerning protective 
clothing and the first and second paragraphs of proposal (2) concerning 
mileage payments and rates, the Council, based upon a decision of the 
Comptroller General rendered in response to the Council's request, found 
that proposal (1) did not conflict with applicable law, but that the two 
disputed paragraphs of proposal (2) violated applicable law and regulation. 
As to the third paragraph of proposal (2) concerning payment for travel 
time, based upon an interpretation rendered by the Civil Service 
Commission in response to the Council's request, and upon the intent of 
the union as to the meaning of the disputed paragraph, the Council found 
that this paragraph of the proposal did not conflict with applicable laws 
or regulations of appropriate authority outside the agency. Moreover, the 
Council found with respect to this paragraph of proposal (2) that the 
agency had misinterpreted the proposal and thus failed to establish that 
its internal regulations were applicable so as to preclude negotiations 
on the subject paragraph under section 11(a) of the Order. With regard 
to proposal (3), concerning the speed of conveyor chains in private 
sector plants, the Council held that the union's proposal was outside the 
obligation to bargain established by section 11(a) of the Order. Finally, 
as to proposal (4) concerning time for performing particular assigned 
duties, the Council held that the proposal was excepted from the agency's 
obligation to bargain by section 11(b) of the Order. Accordingly, 
pursuant to section 2411.28 of its rules, the Council set aside the 
agency's determinations as to the nonnegotiability of proposal (1) and 
the third paragraph of proposal (2); and sustained the determinations as 
to the nonnegotiability of the first and second paragraphs of proposal (2) 
and of proposals (3) and (4).

FLRC No. 77A-63
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, National Council of Meat 
Graders

(Union)

and FLRC No. 77A-63

U.S. Department of Agriculture,
Food Safety and Quality Service,
Meat Grading Branch

(Activity)

DECISION ON NEGOTIABILITY ISSUES 

Union Proposal I

The Employer agrees to furnish all necessary protective clothing 
such as gloves, frocks, and cooler coats, special tools and equip­
ment such as bacon bombs, ham-triers, meat thermometers, and other 
such equipment which the Employer determines is necessary for the 
employees of the unit to perform their duties. [Only the underlined 
portion of this proposal is in dispute.]

Agency Determination
The agency determined that the disputed portion of the proposal is 
nonnegotiable because it contravenes 5 U.S.C. §§ 5901 and 7903.

Question Here Before the Council

The question is whether the disputed portion of the proposal conflicts 
with applicable law.

Opinion
Conclusion; The proposal does not conflict with applicable law. Thus, the 
agency determination that the proposal is nonnegotiable was improp^ and, 
pursuant to section 2411.28 of the Council*s rules, is set aside.i:'

1/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the union's proposal. We decide
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Reasons; Because the case concerns Issues within the jurisdiction of the 
General Accounting Office, the Council, in accordance with established 
practice, requested a decision from the Comptroller General as to whether 
the proposal violates applicable law.

The Comptroller General's decision in the matter, B-190292, March 28,
1978, is set forth, in pertinent part, below:

This action is in response to a request of September 27, 1977, from 
the Federal Labor Relations Council (FLRC) for a ruling by the 
General Accounting Office on certain proposed collective-bargaining 
agreement provisions involved in American Federation of Government 
Employees, National Council of Meat Graders and U.S. Department of 
Agriculture, Food Safety and Quality Service, Meat Grading Branch,
FLRC No. 77A-63. The agreement provisions were proposed to the Meat 
Grading Branch, United States Department of Agriculture, by the 
National Council of Meat Graders, American Federation of Government 
Employees (AFGE). They were determined to be non-negotiable by the 
Secretary of Agriculture. The AFGE then requested the FLRC to review 
the Secretary's determination and FLRC now seeks our opinion as to 
whether the proposed provisions are in conflict with applicable law, 
regulations, or Comptroller General decisions.

FIRST union proposal
The portion of the first union proposal determined to be rton-negotiable 
by the Secretary of Agriculture provides:

"Section 22. 'The employer agrees to furnish all necessary 
protective clothing such as gloves, frocks, and cooler 
coats * * *.' "

The FLRC has asked us to rule on:
"* * * (1) whether the portion of the proposal pertaining to pro­
tective clothing such as gloves and cooler coats, as intended to 
be implemented, conflicts with the holding in 51 Comp. Gen. 446 
(1972) and applicable statutes; and (2) whether the portion of 
the proposal pertaining to protective clothing such as frocks, as 
intended to be implemented, conflicts with 5 U.S.C. § 5901 (1970)."

At the outset we should point out the limits of our jurisdiction with 
regard to this matter. Our function is not to decide the broad ques­
tion of which issues are, or are not, negotiable, because this is the 
responsibility of the FLRC. However, we are required by 31 U.S.C.
§ 74 to rule on the legality of expending appropriated funds. Hence, 
we shall confine our consideration to the latter question.

(Continued)

only that, as submitted by the union and based on the record before the 
Council, the proposal is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.
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The Department of Agriculture considered cooler coats and gloves as 
protective clothing under occupational health and safety laws and 
regulations and considered frocks as uniforms under laws and regula­
tions governing the furnishing of uniforms to employees. We believe 
this categorization is appropriate and we shall also consider them 
in this context.

Cooler Coats and Gloves

The Department of Agriculture found that cooler coats and gloves 
could not be considered as "uniforms" for the meat graders because 
such items did not satisfy the criteria established in Department of 
Agriculture Personnel Manual, chapter 594 (June 14, 1974), governing 
uniform allowances. The Department also found, relying on our 
decision, B-174629, 51 Comp. Gen. 446 (1972), that cooler coats and 
gloves could not be considered as "protective clothing" inasmuch as 
they are personal items of clothing and are not required to protect 
an employee engaged in hazardous work. The Department points out 
that, although there is a variance of temperatures from meat plant 
to meat plant, it believes the work environments of the employees of 
the Meat Grading Branch easily satisfy the standards prescribed by the 
Occupational Safety and Health Administration, Department of Labor, 
for safe and healthful working conditions.

Under the Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651, 
668 (1970), Federal agency heads are required to establish and maintain 
a comprehensive occupational safety and health program consistent with 
the standards set forth in the Act. Section 668(a) of title 29 of the 
United States Code explicitly provides that:

"* * * xhe head of each agency shall (after consultation with 
representatives of employees thereof)—

"(1) provide safe and healthful places and conditions 
of employment, consistent with the standards set under 
section 655 of this title;
"(2) acquire, maintain, and require the use of safety 
equipment, personal protective equipment, and devices 
reasonably necessary to protect employees * *

Pursuant to authority contained in the above-quoted statute and 
Executive Order 11807, September 28, 1974, 39 F.R. 35559, the Secretary 
of Labor has promulgated Safety and Health Regulations for Federal 
Employees in 29 C.F.R. Part 1960. The regulations specify that "it is 
the responsibility of each Federal agency to establish and maintain an 
effective and comprehensive occupational safety and health program 
which is consistent with the standard promulgated under section 6 of 
the Act." Section 1960.1(a). Executive Order 11807 requires the 
heads of agencies to consult with employee unions and to provide for 
employee participation in the operation of agency safety and health
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programs. Such participation is to be consistent with Executive 
Order 11491, as amended. 29 C.F.R. § 1960.2(d). Each agency head is 
also required by Executive Order 11807 to designate an agency official 
to administer the agency’s program and to give that official suffi­
cient authority to represent the interest and support of the agency 
head. The designated official assists the agency head in taking steps 
to provide sufficient funds for necessary staff, equipment, material, 
and training to ensure an effective agency occupational safety and 
health program. 29 C.F.R. § 1960.16.

Our decision in B-174629, January 31, 1972, published at 51 Comp.
Gen. 446, does not bar negotiations between an agency and a union 
with respect to safety and health programs. On the contrary, that 
decision makes it clear that protective clothing and equipment may 
be furnished by the Government if determined to be necessary under 
the Occupational Safety and Health Act of 1970, regardless of whether 
or not the purchase satisfies the requirements of 5 U.S.C. § 7903. We 
pointed out that the Secretary of Labor’s general standard for personal 
protective equipment, in 29 C.F.R. § 1910.132(a), provides that pro­
tective equipment and protective clothing shall be provided, used, and 
maintained whenever necessary because hazards of processes or 
environment could cause Injury or physical impairment.

Therefore, if the head of an executive agency or department, or an 
official designated by him, determines that certain items of equipment 
or clothing are required to protect employees from the aforementioned 
hazards, the agency or department may expend its appropriated funds to 
procure such items. See B-187507, December 23, 1976.

Nothing in the law and regulations discussed above or our decisions, 
including 51 Comp. Gen. 446, supra, would serve to preclude negotia­
tions on the determination required by the Secretary of Agriculture 
or his designee to procure cooler coats and gloves for the meat grader 
employees. In fact, 29 U.S.C. § 668(a) requires him to consult with 
representatives of his employees about the safety and health program 
of the Department and the implementing regulations of the Secretary 
of Labor further emphasize that this shall be done consistently with 
the labor management relations program set up under Executive 
Order 11491. We conclude that the proposal as to cooler coats and 
gloves is not in conflict with the law, regulations, or our decisions, 
provided the required determination Is made.

Frocks

We shall next examine the conditions under which frocks may be pro­
vided for meat grader employees as uniforms. Entitlement of Federal 
employees to uniforms and uniform allowances is governed by 5 U.S.C.
§ 5901 (1970). The implementing regulations for 5 U.S.C. § 5901 are 
contained in Bureau of the Budget (now Office of Management and Budget) 
Circular No. A-30, Revised August 20, 1966. Paragraph 4b of that 
circular provides:
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”b. Deciding whether to furnish uniforms oi‘ to pay allowances. 
Whenever the agency head determines that a group of employees is 
required to wear a uniform, he shall determine whether the best 
interests of the Government will be served by furnishing 
Government-owned uniforms to employees, or by paying uniform 
allowances for uniforms procured by employees or by a combi­
nation of both methods. In making his decision he shall consider 
the comparative cost, including administrative costs, of each 
alternative to the Government, as well as the comparative 
advantages of each alternative to employees. The decision may be 
effective as of the date it is made provided funds usable for 
this purpose are available; otherwise, the decision may be 
effective when funds become available."

From the foregoing, it is clear that an agency or department head 
must make a determination that a group of employees are required to 
wear uniforms before appropriated funds may be expended for this 
purpose. See 48 Comp. Gen. 678 (1969).

J As with protective clothing discussed above, neither the law,
' regulations, or our decisions governing employee uniform allowances

would serve to preclude negotiations on this matter. If the appro­
priate determination is made, we would interpose no objection to the 
proposed agreement provision regarding frocks. In this connection, 
we note that the Department's letter of July 12, 1977, states that 

 ̂ the employer has determined that frocks do meet the criteria for
uniforms and has requested authority to provide an allowance for 

-- frocks under 5 U.S.C. § 5901.

Based on the foregoing decision by the Comptroller General, we find that 
the proposal, concerning the furnishing of necessary protective clothing 

•' such as gloves, frocks, and cooler coats, does not conflict with appli- 
cable law.2/ Accordingly, the agency determination that the proposal is 

■••• nonnegotiable because it contravenes 5 U.S.C. §§ 5901 and 7903 was in error
P and must be set aside.
f.:
p

Union Proposal II
t:

Employees using their private vehicles in the performance of their 
d work will be paid mileage portal to portal when work is performed

at one or more duty points.

2/ We note, in this connection, that the Comptroller General's decision 
includes specific guidance to the agency, pointing out, respecting frocks, 

ro* that the regulations implementing 5 U.S.C. § 5901 provide, ’’The decision 
sri [to furnish uniforms or to pay allowances] may be effective as of the date 
),C it is made provided funds usable for this purpose are available; otherwise, 
at! the decision may be effective when funds become available;” That is, the 
uJr^Ssncy's decision to furnish frocks, arrived at through negotiations or

(Continued)
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The maximum mileage rate will be paid regardless of the number of 
miles an employee drives in the performance of their work.

Employees will be paid for all time traveling in the performance of 
their work including travel during weekends for the purpose of relief 

work.

Agency Determination

The agency determined, principally, that (1) the first two paragraphs of 
the proposal are nonnegotiable because they conflict with the Federal 
Travel Regulations promulgated by the General Services Administration,A' 
and with certain Comptroller General decisions;^/ and (2) the third 
paragraph of the proposal is nonnegotiable because it conflicts with 
statutel./ and implementing regulations issued by the Civil Service 
Commission and the agency.

Questions Here Before the Council

A. The question is whether the first two paragraphs of the proposal 
violate applicable law or regulation.

B. The question is whether the third paragraph of the proposal violates 
applicable law or regulations of appropriate authority or of the agency.

Opinion

Conclusion as to Question A : The first two paragraphs of the proposal 
conflict with applicable law and regulation. Thus, the agency determination 
that the paragraphs are nonnegotiable was proper and, pursuant to 
section 2411.28 of the Council's rules, is sustained.

(Continued)

otherwise, is effective only when funds usable for that purpose are available. 
Accordingly, such guidance of the Comptroller General is deemed to be subsumed 
by the union's proposal in this case.

3j Federal Travel Regulations, GSA Bulletin FPMR A-40, as supplemented, 
incorporated by reference in 41 C.F.R. § 101-7.003(a) (1976).

36 Comp. Gen. 450 (1956) and 36 Comp. Gen. 795 (1957).

5/ The Fair Labor Standards Act, 29 U.S.C. § 201 et seq. (1970) and 
unspecified provisions of title 5, United States Code.

6/ In view of our decision herein, we find it. unnecessary to consider the
agency's remaining contentions concerning the negotiability of these
paragraphs of the proposal.
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Reasons; Because this case concerns issues within the jurisdiction of the 
General Accounting Office, the Coimcil, in accordance with established 
practice, requested a decision from the Comptroller General as to whether 
the first two paragraphs of the proposal, concerning mileage payments and 
rates for unit employees, could legally be implemented.

The Comptroller General’s decision in the matter, B-190292, March 28, 1978, 
is set forth, in pertinent part, below:

SECOND UNION PROPOSAL

The first and second paragraphs of the second union proposal 
determined by the Secretary of Agriculture to be non-negotiable 
provide:

"Section 27.1. ’Employees using their private vehicles in 
the performance of their work will be paid mileage portal to 
portal when work is performed at one or more duty points.

" ’The maximum mileage rate will be paid regardless of the 
number of miles an employee drives in the performance of 
their work. ’ "

The FLRC requests us to rule on:

* * whether these paragraphs of the proposal, as intended 
to be implemented, conflict with the Federal Travel Regulations 
or with prior Comptroller General decisions.* * *"

Portal to Portal Mileage

The matter covered by the first paragraph of the second proposal, 
concerning mileage allowances from residence to official duty station 
and return for employees who use their private vehicles in connection 
with their work, has been the subject of several decisions of our 
Office. We have consistently held that employees must place themselves 
at their regular places of work and return to their residences at 
their own expense, absent statutory or regulatory authority to the 
contrary. 55 Comp. Gen. 1323, 1327 (1976); 36 W .  450 (1956); and 
B-185974, March 21, 1977.

Because the above-quoted proposal concerning portal-to~portal mileage 
allowances could be construed as making the Government responsible for 
providing travel expenses to meat grader employees for travel between 
their residences and their official headquarters without exception, 
we hold that the above-quoted proposal is contrary to law and our 
decisions and, therefore, may not be included in an agreement.
54 Con^. Gen. 312, 318 (1974). However, we are of the opinion that 
the law, regulations and our decisions governing such travel expenses 
would not serve to preclude the negotiation of an agreement 
provision that would conform to the guidance set forth in our
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decision Matter of Department of Agriculture Meat Graders - 

Mileage^ B-131810t January 3, 1978, covering travel expenses for 

meat grader employees.

Maximum Mileage Rate

We turn now to the proposal that requires the Department of Agricul­
ture to pay meat grader employees the maximum mileage rate regardless 
of the number of miles they drive their privately owned vehicles in 
connection with their work. Pursuant to paragraphs l-2.2c(3),
1-4.2a and 1-4.4 of the Federal Travel Regulations (FPMR 101-7), as 
revised May 1977, agency and department heads have been restricted 
as to the rates they may authorize in certain situations. These 
regulations require that the determination as to the mileage rate to 
be paid depends upon whether the use of the private vehicle is 
advantageous to the Government.

Accordingly, this proposed agreement provision is contrary to the 
Federal Travel Regulations and, therefore, may not legally be 

included in an agreement.

Based on the foregoing decision by the Comptroller General, we find that 
the first two paragraphs of the proposal, concerning mileage pajnments 
and rates, violate applicable law and regulation and are therefore 
nonnego tiable.

Conclusion as to Question B ; The third paragraph of the proposal does 
not conflict with applicable laws or with regulations of the Civil 
Service Commission. Moreover, the agency misinterpreted the proposal, 
and thus failed to establish that its internal regulations are applicable 
so as to preclude negotiations on the paragraph. Accordingly, the agency 
determination that this paragraph of the proposal is nonnegotiable was 
improper and, pursuant to section 2411.28 of the Council’s rules, is 
set aside .Z/

Reasons; Applicable law and regulations of appropriate authority outside 
the agency. Since the Civil Service Coiranission has primary responsibility 
for issuance and interpretation of its own directives, including those 
implementing the provisions of the Fair Labor Standards Act in the Federal 
service, and those implementing title 5, United States Code, which pertain 
to travel pay, that agency was requested, in accordance with established 
practice, to interpret Commission directives as they pertain to the third 
paragraph of this proposal, concerning payment for travel time. The 
Commission responded, in pertinent part, as follows:

Payment for time spent traveling in the perfoiniiance of work is 
governed by Chapter 55 of title 5, U.S. Code, the Fair Labor

_7/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the union's proposal. We decide
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Standards Act, and the Coiranisslon’s implementing regulations and 
instructions. Certain conditions must be met before time spent 
traveling can be considered "hours of work," and hence compensable.

Section 5542(b)(2) of title 5, U.S. Code, describes the conditions 
under which travel away from the official duty station is considered 
"hours of work." That section requires either that the travel be 
performed within the days and hours of the employee's regularly 
scheduled administrative workweek, including regularly scheduled 
overtime hours, or meet one of the following four conditions:

(B) the travel (i) involves the performance of work while 
traveling, (ii) is incident to travel that involves the 
performance of work while traveling, (iii) is carried out 
under arduous conditions, or (iv) results from an event 
which could not be scheduled or controlled administratively.

Therefore, any time spent traveling outside regular working hours 
which does not meet one of the above four conditions is not 
compensable- under title 5.

Federal employees who are covered by the provisions of the Fair 
Labor Standards Act (nonexempt employees) are entitled to receive 
the greater of the benefit payable under title 5 pay provisions or 
the FLSA. Federal Personnel Manual Letters 551-10, dated April 30, 
1976, and 551-11, dated October 4, 1977, provide instructions for 
considering time spent traveling as "hours of work" under the Act.
In general, nonexempt employees shall be compensated for: (1) all 
travel that is in a day’s work, from the commencement of principal 
activities at the beginning of the workday until the cessation of 
principal activities at the end of the workday; (2) work performed 
while traveling, including travel as the driver of a passenger 
vehicle; (3) travel as a passenger on a one-day assignment; (4) 
travel as a passenger on an overnight assignment which is performed 
during regular working hours, including travel during those hours 
which correspond to regular working hours on nonworkdays.

It should be noted that normal home to work travel performed by 
employees prior to or subsequent to the workday is not "hours of 
work" under the FLSA. Of course, if an employee performs work 
while traveling from home to work (e.g., transporting grading equip­
ment to a job site), such time is compensable as "hours of work" 
under the FLSA.

(Continued)

only that, as submitted by the union and based on the record before the 
Council, the proposal is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.
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To the extent the union proposal would require pa^/inent for time 
spent traveling which exceeds the conditions outlined above, the 
proposal conflicts with the FLSA, the pay provisions in Chapter 55 
of title 5 of the U.S. Code, and the Commission's implementing 
regulations and instructions. [Footnote omitted.}

Ls previously indicated, the third paragraph of the uni.on’s proposal at 
issue provides, "Employees will be paid for all time traveling in the 
perfor.r.ance of their work including travel during weekends for the purpose 
of relief work." [Emphasis supplied.] Based on the language of the 
proposal and the union’s stated intent that the proposal concerns only 
employees' time traveling "in the performance of their work," it does 
not appear that the proposal would require payment for time spent 
traveling, which payment would conflict with the conditions outlined in 
the Commission's response, set forth above. That is, in our view, the 
proposal merely would require that unit employees will be paid for travel 
time "in the performance of their work," within the "hours of work" 
concept set forth in the Commission's interpretative letter, quoted herein,
i.e., in a manner consistent with applicable provisions of title 5,
United States Code, the Fair Labor Standards Act, and the Commission's 
implementing regulations.

Accordingly, based on the foregoing interpretation of its own directives 
and related statutes by the Civil Service Commission, and on the expressed 
intent of the union as to the meaning of its own proposal, the Council 
finds that the third paragraph of the proposal is not in conflict with 
applicable law or regulations of appropriate authority outside the agency.

Internal agency regulations. In the record before the Council, the agency 
construes the disputed paragraph of the proposal as requiring payment of 
travel "regardless of activity or conditions of travel." Based on this 
interpretation of the proposal, the agency determined that the proposal 
violates internal agency regulations implementing the FLSA and related 
provisions of title 5, United States Code, and is thereby rendered 
nonnegotiable under section 11(a) of the O r d e r W e  find this agency 
contention to be without merit.

Sj Section 11(a) of the Order provides in relevant part:

it

!!t|

in

(a) An agency and a labor organization that has been accorded  ̂ '
exclusxve recognition, through appropriate representatives, shall 
meet at reasonable times and confer in good faith with respect to 
personnel policies and' practices and matters affecting working 
conditions, so far as may be appropriate under applicable laws and 
regui.ations, including policies set forth in the Federal Personnel 
Manual; published agency policies and regulations for which a 
compelling need exists under criteria established by the Federal 
Labor Relations Council and which are issued at the agency head­
quarters level or at the level of a primary national subdivision;
. . . and this Order.
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As indicated above, this paragraph of the union's proposal applies only 
to those travel situations meeting the criteria for "hours of work" under 
applicable law and regulation^ Thus, since the agency plainly has miscon- 
trued the meaning of the third paragraph of the proposal, we hold, con­
sistent with established Council precedent, that the agency has failed 
to establish that its regulations are applicable so as to preclude 
negotiations on the subject paragraph of the proposal under section 11(a) 
of the Order.9/

Accordingly, for the reasons set forth above, we find that the third 
paragraph of the union’s second proposal is negotiable.

Union Proposal III

In plants where employees work in front of conveyor chains while 
grading, these chains will be limited to a maximum speed of 180 
beef per hour.

Agency Determination 

The agency determined that the proposal is nonnegotiable under the Order.

Question Here Before the Council

The question is whether the proposal concerns a matter within the 
bargaining obligation established by section 11(a) of the Order

Opinion

Conclusion; The proposal is outside the obligation to bargain established 
by section 11(a) of the Order.jLl/ Accordingly, the agency's determination 
that the proposal is nonnegotiable was proper and, pursuant to section 2411.28 
of the Council's rules, is sustained.

Sl! See, e.g., Laborers' International Union of North America, Local 1056 
and Veterans Administration Hospital, Providence, Rhode Island, FLRC 
No. 75A-113 (Apr. 21, 1977), Report No. 124, at 3 of Council decision. In 
view of our determination that the agency has not established that its 
regulations are applicable so as to preclude negotiations on 'the disputed 
proposal, it is unnecessary to further consider the remaining contention 
of the agency that a "compelling need" exists for these regulations,

10/ In view of our decision herein, we find it unnecessary to consider 
the contentions of the agency as to the nonnegotiability of the proposal 
under sections 11(b) and 12(b) of the Order.

11/ See note 8, supra.
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Reasons: The record before the Council indicates that the proposal would 
apply to Federal employees, namely, meat graders performing work at 
assignments in private sector meat packing p l a n t s . 1^/ These assignments 

are performed at locations on conveyor chains which are part of the operations 
of the meat packing plants. The proposal would attempt to regulate the 
speed at which carcasses would move on the conveyor chains. In this 
regard, the agency states without contradiction by the union, "The speed 
of these chains is controlled by [private sector] plant management, and 
not by agency management. . . . Controls such as those proposed by the 
Union does [sic] not fall within the authority of agency management . . .
Thus, the agency claims, in effect, that it is without authority under 
applicable laws to exercise control over chain speeds. Our own research 
has not disclosed anything inconsistent with the agency’s assertion.

Thus, the speed at which chains convey carcasses in these privately owned 
and operated meat packing plants is an integral part of the methods by 
which private sector management exercises its discretion in conducting 
plant operations and, as the record herein indicates, is a matter controlled 
by private sector plant management. Hence, as chain speeds are not within 
the authority of the agency to determine, they clearly do not fall within 
the scope of bargaining under section 11(a) of the Order, namely, within 
"personnel policies and practices and matters affecting working conditions, 
so far as may be appropriate under applicable laws and regulations." A 
holding to the contrary would, in effect, oblige the agency to bargain 
over a matter under the control of the management of a private sector 
operation. Accordingly, we hold that, pursuant to section 11(a) of the 
Order, the agency is not obligated to bargain over this proposal, concerning 
matters under the control of the private employer, and the agency's 
determination of nonnegotiability is sustained.

Union Proposal IV

Sufficient duty time will be provided at the end of each workweek for 
the purpose of preparing travel vouchers, filing instructions kept at 
home and repairing equipment.

1^/ The Council notes that the meat grading function of the agency, to 
which this proposal relates, is to classify certain meat products into 
commercially significant categories, such as the quality grades "prime," 
choice, good, and standard." This function is a reimbursable service 

which statute requires the agency to make available to private industry for 
use on a voluntary basis. The proposal is not related to the agency's

inspection program, which is primarily concerned with the protection 
of consumers from meat in such condition as to be detrimental to the 
health and safety of consumers. See generally, 7 U.S.C. §§ 1621 and 1622 
(1970), and 42 Fed. Reg. 53,921 et seq. (1977) (to be codified in 7 C.F.R.
§ 2853 et seq.). as to meat grading; and 21 U.S.C. § 601 et seq. (1970), and 
9 C.F.R. § 301.1 et seq. (1977), as to meat inspection.
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Agency Determination 

The agency determined that the proposal is nonnegotiable under the Order.

Question Here Befpre the Council

The question Is whether the proposal is excepted from the agency's 
bargaining obligation by section 11(b) of the Order.— '

Opinion

Conclusion; The proposal concerns matters with respect to job content 
and is excepted from the agency’s obligation to bargain by section 11(b) 
of the Order.—  Thus, the agency determination that the proposal is 
nonnegotiable was proper and, pursuant to section 2411.28 of the 
Council’s rules, is sustained.

Reasons; The proposal is concerned with the time which will be provided 
to meat graders, as well as when it will be provided, to perform certain 
assigned duties. In the Dependents Schools casell.' the Council held an 
analogous proposal nonnegotiable under section 11(b) of the Order, finding 
that the proposal, which would have required the agency "to set aside 
certain periods of time . . . which would be reserved for the performance 
of certain [recordkeeping] duties[,] . . . would, in effect, negate 
management's discretion to assign [unit employees] other duties to be 
performed during those periods of time."J:^/ As the proposal in this case 
is materially indistinguishable from the proposal held to be outside the

13/ In view of our decision herein that the proposal essentially concerns 
matters with respect to determining job content, section 12(b) of the Order 
is inapplicable and it is unnecessary to consider the remaining contention 
of the agency that the proposal conflicts with section 12(b) of the Order.

14/ Section 11(b) of the Order provides in pertinent part, "the obli­
gation to meet and confer does not include matters with respect to . . .
[an agency’s] organization . . . and the numbers, types, and grades of 
positions or employees assigned to an organizational unit, work project 
or tour of duty . . . .

15/ Overseas Education Association, Inc. and Department of Defense,
Office of Dependents Schools, FLRC No. 76A-142 (Feb. 28, 1978), Report 
No. 143.

16/ Id., at 7-8 of Council decision. The referenced proposal provided, 
in relevant p a r t :

(Continued)
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bargaining obligation In Dependents Schools, In terms of Its effect on 
the agency's discretion In determining job content, for the reasons more 
fully set out In our decision In Dependent Schools, we hold that the 
Instant disputed proposal Is excepted from the agency's obligation to 
bargain under section 11(b) of the Order.

By the Council.

Henry 
Executive Director

Issued: May 25, 1978

(Continued)

School Calendar

Section 2. The calendar(s) for each of the three regions shall 
include but not be limited to the following:

B. One full day at the end of each semester, for the purposes of 
recordkeeping.

C. One half day for recordkeeping at the end of each marking 
period other than the semester.
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Council of American Federation of Government Employees and Department of 
Health, Education, and Welfare, Social Security Administration Field 
Operations (Marshall, Arbitrator). The arbitrator dismissed the union's 
grievance related to the activity's denial of a within-grade salary 
Increase for the grlevant, and the maintaining of documentation concerning 
job performance by the grlevant's immediate supervisor. The union 
appealed to the Council, requesting that the Council accept its petition 
for review of the arbitrator's award based upon three exceptions, alleging; 
(1) the award violated appropriate regulations; (2) the arbitrator exceeded 
his authority; and (3) the award did not draw its essence from the parties' 
agreement.

Cotmcil action (May 25, 1978). The Council held that the union’s 
contentions did not provide facts and circumstances to support its 
exceptions. Accordingly, the Council denied the union's petition because 
it failed to meet the requirements for review set forth in section 2411.32 
of the Council's rules of procedure.

FLRC No. 78A-15
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May 25, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Ms. Bernice E. Levy 
Chief Steward
Council of District Office Locals 
American Federation of Government 

Employees, AFL-CIO 
230 Spruce Street 
Inglewood, California 90301

Re: Council of American Federation of 
Government Employees and Department of 
Health, Education, and Welfare, Social 
Security Administration Field Operations 
(Marshall, Arbitrator), FLRC No. 78A-15

Dear M s . Levy:

The Council has,carefully considered the union's petition for review of 
the arbitrator's award in the above-entitled case.

According to the arbitrator's award, the dispute in this matter arose as 
a result of the activity's denial of a within-grade salary increase for 
the grievant because his work was not at an acceptable level of competence. 
Ultimately, the grievant filed a grievance contending that the activity 
violated the negotiated agreement by maintaining a second file on the 
grievant which contained records of his alleged bad performance.

The issues before the arbitrator, as stated in the award, were as follows:

1. Was grievance . . . filed in accordance with Article #25,
Section F of Master Agreement?—

2. Was there a violation of Article 7, Section D of the Master 
Agreement?^' [Footnotes added.]

According to the arbitrator's award. Article 25, Section F, states in 
pertinent part, "Within ten (10) workdays after awareness of an incident 
or action leading to an alleged grievance . . . employee . . . shall present 
the grievance . . .  to the immediate supervisor . . . [.]" [Omissions by 
arbitrator.]

According to the arbitrator. Article 7, Section D states in pertinent 
part, "Only one (1) file may be maintained on any employee in the District."
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The arbitrator dismissed the union's grievance, holding that, although 
the grievance was timely filed in accordance with the agreement, there 
was no violation of Article 7, Section D. In so holding, the arbitrator 
found that the grievant's immediate supervisor was maintaining documenta­
tion in a file on her desk relating to grievant’s and other employees' 
job performance. The arbitrator determined that " [t]echnically such 
conduct . . . constitutes a violation of the Master Agreement . . . 
however . . .  it cannot be argued or successfully established that this 
constitutes the maintenance of a second file on a single employee." He 
concluded that "the Grievant had knowledge of his shortcomings and of 
all information which was contained in the file maintained on his 
immediate supervisor's desk, and he should have been able to adequately 
prepare a defense to any of the charges . . . ."

The union's petition takes three exceptions to the arbitrator's award on 
the grounds discussed below. The agency did not file an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions 
to the award present grounds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-management relations."

In its first exception, the union alleges that the award violates appro­
priate regulations. In support of this exception, the union refers to 
the Federal Personnel Manual, cites various regulatory provisions and the 
Privacy Act of 1975, and states that Civil Service Commission regulations 
require that only one Official Personnel Folder be maintained for each 
employee.— ' The fact was established, according to the union, that a 
second file existed, and it was in this second file that evidence 
documenting the grievant's unsatisfactory performance was maintained.

The union's specific exception, that the award violates appropriate 
regulations, asserts a ground upon which the Council will grant review 
of an arbitration award. However, in this case, the union's contentions 
in support of this exception do not provide facts and circumstances to 
support the exception. In this regard, it is noted that the union is 
not contending that the arbitrator's award, that there was no violation 
of the agreement, violates appropriate regulation; instead the substance 
of the union's contention is that the activity's action in keeping 
separate documentation on the grievant's job performance is contrary to

V  While the union refers to the Federal Personnel Manual, the specific 
regulatory provisions it cites are apparently provisions of an agency 
Instruction (submitted by the union as part of its petition for review) 
which, by its terms, "supplements FPM requirements on Official Personnel 
Folder." The union's contentions have been viewed as alleging that the 
award violates the Federal Personnel Manual.
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regulation. The Council has previously held that a contention that an 
agency action, rather than an arbitrator's award, violates appropriate 
regulation does not support a ground upon which the Council will grant 
review of an arbitrator’s award. The National Labor Relations Board 
Union (NLRBU) and the National Labor Relations Board (NLRB) (Sinicropi, 
Arbitrator), FLRC No. 77A-23 (Aug. 25, 1977), Report No. 135, and cases 
cited therein. Moreover, the Council notes that the specific question 
before the arbitrator in the instant case was whether maintenance of the 
second file violated the parties’ negotiated agreement and that the 
arbitrator interpreted and applied the agreement and found that, in the 
circumstances before him, the activity’s practice was not contrary to 
the agreement.

Council precedent is clear that a challenge to an arbitrator's interpre­
tation of the parties' negotiated agreement does not assert a ground 
upon which it will grant review of an arbitrator's award. E.g., American 
Federation of Government Employees, Local 1760 and Northeastern Program 
Service Center (Wolff, Arbitrator), FLRC No. 77A-31 (Aug. 26, 1977),
Report No. 136. Therefore, the union’s first exception provides no basis 
for acceptance of its petition under section 2411.32 of the Council’s 
rules.

In its second exception, the union asserts that the arbitrator exceeded 
his authority by rewriting Article 7, Section D of the agreement. In 
support of this exception, the union argues that "[t]he Arbitrator's 
derivation of the Award seems to be a play on words to muddle the issue." 
The union contends that the arbitrator’s award can be read to mean that 
management cannot maintain a second file on one employee but can on a 
group of employees.

The union's specific exception, that the arbitrator exceeded his authority, 
asserts a ground upon which the Council will grant review of an arbitration 
award. However, in this case the union's contentions in support of this 
exception do not provide facts and circumstances to support the exception.
In this regard, the union's contentions are, in essence, nothing more than 
mere disagreement with the arbitrator's reasoning and conclusion in arriving 
at his award. The Council has consistently held that it is the award 
rather than the conclusion or specific reasoning employed by the arbitrator 
that is subject to challenge. E.g., Department of the Navy and American 
Federation of Government Employees. AFL-CIO (Larkin, Arbitrator), FLRC No. 
77A-108 (Jan. 19, 1978), Report No. 141. Therefore, the union's second 
exception provides no basis for acceptance of its petition under section
2411.32 of the Council's rules.

The union's third exception alleges that the award does not draw its 
essence from the agreement. The union argues in this regard that "[i]t 
is not clear from what source the Arbitrator drew the essence of the Award, 
and refers again, as in its previous exception, to the arbitrator's 
distinction between a file kept on a group of employees and one kept on 
a single employee.

482

II



The union's specific exception, that the award does not draw its essence 
from the agreement, asserts a ground upon which the Council grants review 
of an arbitration award. However, the union's assertions do not provide 
the necessary facts and circumstances to support its exception. Again, 
the union in essence is merely disagreeing with the arbitrator's 
reasoning and conclusion in arriving at his award which, as previously 
stated, does not assert a ground for review.

Accordingly, the Council has denied review of the union's petition because 
it fails to meet the requirements for review as set forth in section
2411.32 of the Council's rules of procedures.

By the Council.

Sincerely,

Henry ^  
Executi^

Frazier I] 
Director

cc: W. Schuerholz 
SSA

So.
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Department of the Navy, Portsmouth Naval Shipyard. A/SLMR No. 1033. The 
Federal Employees Metal Trades Council (FEMTC) filed a petition for review 
and request for a stay of the Assistant Secretary's decision directing an 
election in the unit found appropriate, in which election the FEMTC was to 
be provided a place on the ballot. However, such election had not been 
conducted and no certification of the results or certification of repre­
sentative had issued.

Council action (May 26, 1978). Since a final decision had not been 
rendered by the Assistant Secretary on the entire proceeding before him, 
the Council, pursuant to section 2411.41 of its rules of procedure, denied 
review of FEMTC's interlocutory appeal, without prejudice to the renewal 

of FEMTC's contentions in a petition duly filed with the Council after a 
final decision on the entire case by the Assistant Secretary. The Council 
likewise denied FEMTC's request for a stay.

FLRC No. 78A-52
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May 26, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCJL
1900 E STREer, N.W. • WASHINGTON, D.C. 2041S

Mr. Robert Matisoff 
O'Donoghue and O'Donoghue 
1912 Sunderland Place, NW. 
Washington, D.C. 20036

R e : Department of the Navy. Portsmouth 
Naval Shipyard, A/SyjMR No. 1033, 
FLRC No. 78A-52

Dear Mr. Matisoff:

This refers to your petition for review and request for a stay of the 
Assistant Secretary's decision of May 1, 1978, in the above-entitled case, 
which you filed with the Council on May 9, 1978, on behalf of the Federal 
Employees Metal Trades Council (FEMTC); and to the opposition thereto 
filed with the Council on May 16, 1978, by the National Association of 
Government Employees.

In his subject action, from which you are appealing, the Assistant 
Secretary, among other things, directed a representation election among 
the employees in the unit found appropriate, in which election the FEMTC 
is to be provided a place on the ballot. Such election has not been 
conducted and no certification of the results or certification of repre­
sentative has issued. Thus, no final disposition of the entire case has 
been rendered.

Section 2411.41 of the Council's rules of procedures prohibits interlocutory 
appeals. That is, the Council will not consider a petition for review of 
a decision of the Assistant Secretary until a final decision has been 
rendered on the entire proceeding before him. More particularly, in a 
case such as here involved, the Council will entertain an appeal only 
after a certification of representative or of the results of the election 
has issued, or after other final disposition has been made of the entire 
representation matter by the Assistant Secretary.

Since a final decision has not been so rendered in the present case, your 
appeal is interlocutory and is hereby denied, without prejudice to the 
renewal of your contentions in a petition duly filed with the Council after
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a final decision on the entire case by the Assistant Secretary, 
your request for a stay is also denied.

Likewise,

For the Council.

Sincerely,

Henry B 
Executi^^ Director

cc: A/SLMR
Labor

R. J. Canavan 
NAGS

G. Niro 
Navy
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California Nurses' Association and Veterans Administration Hospital, Long 
Beach, California, et al. The dispute involved union proposals concerning
(1) the assignment of newly hired registered nurses to particular tours of 
duty; and (2) authorized absence for educational purposes.

Council action (June 6, 1978). As to (1), the Council held that the 
union’s proposal conflicted with a published agency regulation, as 
interpreted by the agency and, further, that a "compelling need" existed 
within the meaning of section 11(a) of the Order and section 2413.2(a) of 
the Council's rules for the regulation to bar negotiations on the disputed 
proposal. As to (2), the Council found that the agency had misinterpreted 
the union's proposal and thereby failed to establish the applicability of 
its regulations as a bar to negotiation on the union's proposal; and, 
further, that neither statute, nor sections 12(b) or 11(b) of the Order 
prevented negotiations on the disputed proposal. Accordingly, pursuant 
to section 2411.28 of its rules, the Council sustained the agency’s 
determination as to the nonnegotiability of proposal (1), and set aside 
the determination with regard to proposal (2).

FLRC No. 77A-89
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

California Nurses' Association

(Union)

and FLRC No. 77A-89

Veterans Administration Hospital, 
Long Beach, California, et al.y

(Activity)

DECISION ON NEGOTIABILITY ISSUES

Union Proposal I

All newly hired Registered Nurses shall be assigned to either 
the evening or night Tour of Duty following the completion of 
their orientation provided there are no vacancies on the day 
tour which cannot otherwise be filled by existing staff.

Agency Determination

The agency determined, inter alia, that the proposal is nonnegotiable 
because it conflicts with a published agency regxilation (DM&S Supplement 
to Veterans Administration Manual MP-5, part II, chapter 7, paragraph 7.04) 
for which a "compelling need" exists under section 11(a) of the Order and 
part 2413 of the Council’s rules.

Questions Here Before the Council

The questions are whether the disputed proposal violates the above­
referenced agency regulation; and, if so, whether a "compelling need" 
exists for such regulation within the meaning of section 11(a) of the 
Order and part 2413 of the Council's rules.2/

Ij In addition to the VA Hospital in Long Beach, the VA hospitals in 
Brentwood, Sepulveda, and Wadsworth, and the VA Outpatient Clinic in 
Los Angeles, California, are also involved in the present case.

In view of our decision herein it is unnecessary to pass upon the merits 
of the remaining contentions of the agency concerning the negotiability of

(Continued)
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Conclusion; The subject proposal conflicts with the cited regulation, as 
Interpreted by the agency. Further, a "compelling need" exists wlthtn 
the meaning of section 11(a) of the Order and section 2413.2(a) of the 
Council's rules for this agency regulation to bar negotiation on the 
disputed union proposal. Accordingly, the agency determination that the 
disputed proposal is nonnegotlable was proper and, pursuant to section 2411.28 
of the Council’s rules, is sustained.

Reasonst The union's proposal In this case would require that newly hired 
registered nurses, upon completion of their orientation, be assigned to 
the evening or night tour of duty, rather than to the day tour, unless 
vacancies on the day tour could not be filled from the existing nursing 
staff. The agency contends that "the [disputed] proposal would substitute

Opinion

(Continued)

the proposal. However, a procedural matter which arose both in connection 
with this proposal, and with union proposal II, infra, will be discussed 
below.

The agency originally determined that the proposals in this case are 
nonnegotlable relying, in part, as to union proposal I, on DM&S Supplement 
to VA Manual MP-5, part II, chapter 7, paragraph 7.04, referred to above. 
Subsequently, in its statement of position filed with the Council in this 
case, the agency raised, for the first time, additional internal regulations 
as bars to negotiation on both union proposals, which action by the agency 
necessitated the filing of supplemental submissions by both parties and 
considerably extended the time for case processing. The union moved to 
strike these additional regulations on the ground that they were untimely 
raised. We find it unnecessary to pass upon this motion because the 
additional regulations are not dispositive herein. However, as stated in 
our Information Announcement of September 24, 1975 (3 FLRC 887, 890):

The Council . . . admonishes agency heads to provide full and 
specific groimds for deteinnlnations that a matter is not 
negotiable. Determinations should specify applicable sections, 
subsections and subparts of laws, regulations, or the Order 
upon which the agency head relies to support his decision . . . .

Failure of an agency to render such complete determination, as in the present 
case, causes unwarranted delays and constitutes a disservice to the effective 
operation of the Federal labor-management relations program. Therefore, we 
repeat our admonishment that an agency should set forth all grounds, upon 
which it relies, in its negotiability determination, rather than, as here, 
advancing new grounds in its statement of position.
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the consideration of seniority status for the range of factors, notably 
the proper care and treatment of patients . . . »  which have to be considered 
tinder the regulation in making tour of duty assignments," contending thereby 
that the proposal conflicts with a published agency regulation.!/ The agency 
further asserts that a "compelling need" exists for the subject regulation 
under section 11(a) of the OrderA' and section 2413.2(a) of the Council's 
rules,!/ to bar negotiation on the union's proposal. Thus, the agency

2j As indicated above, the agency relies upon DM&S Supplement to Veterans 
Administration Manual MP-5, part II, chapter 7, paragraph 7.04, which 

provides in relevant part:

Para. 7.04. The proper care and treatment of patients shall be 
the primary consideration in scheduling hours of duty and granting 
of leave under these instructions. . . .

Para. 7.04(b). Because of the continuous nature of the services 
rendered at hospitals, the Hospital Director, or the person acting 
for him (in no case less than a chief of service), has the 
authority to prescribe any tour of duty to insure adequate 
professional care and treatment to the patient . . . .  [Emphasis 
in original.]

Section 11(a) of the Order provides, as here relevant:

(a) An agency and a labor organization that has been accorded 
exclusive recognition, through appropriate representatives, shall 
meet at reasonable times and confer in good faith with respect to 
personnel policies and practices and matters affecting working 
conditions, so far as may be appropriate under applicable laws 
and regulations, including policies set forth in the Federal 
Personnel M^ual; published agency policies and regulations for 
which a compelling need exists under criteria established by the 
Federal Labor Relations Council and which are issued at the agency 
headquarters level or at the level of a primary national 
subdivision; . . . and this Order.

Section 2413.2(a) of the Council's rules provides;

A compelling need exists for an applicable agency policy or 
regulation concerning personnel policies and practices and matters 
affecting working conditions when the policy or regulation meets 
one or more of the following illustrative criteria:

(Continued)
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contends that the union’s proposal is nonnegotiable under section 11(a) 
of the Order. We agree with the agency's position.

Under the disputed proposal, as claimed by the agency, the assignment of 
individual nurses to tours of duty would be based primarily upon the 
seniority of the nurses involved. That is, newly hired registered nurses 
would be assigned only to the evening or night tour of duty (except if 
vacancies exist on the day tour which vacancies cannot otherwise be 
filled by previously hired nurses) and, as the agency contends, no 
consideration whatsoever would be accorded such factors as the agency 
might deem necessary to assure adequate professional care and treatment 
to the patient. The agency has interpreted its subject regulation as 
precluding such a provision, and, as the Council has frequently held, 
an agency's interpretation of its own regulations with respect to a 
proposal is binding on the Council in a negotiability dispute, under 
section 11(c)(3) of the O r d e r T h e r e f o r e ,  we find that the disputed 
proposal conflicts with the cited regulation, as interpreted by the 
agency.

Turning then to the "compelling need" for the subject regulation to bar 
negotiation on the proposal at issue, the recent VA Hospital, Altoona case is 
dispositive.Z/ In that case, the union's proposal would have established 
seniority as the primary consideration in effecting the assignment of 
individual nurses to overtime work, and the agency, relying on the same 
pertinent provisions of the regulation as here involved, asserted that a 
"compelling need" existed for this regulation to bar negotiation on the 
union's proposal, under section 2413.2(a) of the Council's rules. The 
Council upheld the agency's position, stating (at 6 of the Council's 
supplemental decision):

(Continued)

(a) The policy or regulation is essential, as distinguished 
from helpful or desirable, to the accomplishment of the mission 
of the agency or the primary national subdivision[.]

The agency also relies upon the "compelling need" criteria in section 2413.2(d) 
and (e) of the Council's rules. However, in view of our decision herein, 
we find it unnecessary to pass upon the applicability of these criteria to the 
the subject regulation.

E.g., American Federation of Government Employees, Local 1778 and 
McGuire Air Force Base, New Jersey, FLRC Nos. 77A-18 and 77:A-21 (Jan. 27,
1978), Report No. 142, at 22 of Council decision.

7/ American Federation of Government Employees, Local 1862 and Veterans 
Administration Hospital, Altoona, Pennsylvania, FLRC No. 76A-128 (Aug. 31, 
1977), Report No. 137; id., (Supplemental Decision)(Feb. 28, 1978),
Report No. 144.
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[T]he more likely situation in a hospital, wherein more serious 
or unusual circumstances will arise, is that the various factors 
personal to the particular employees (in this case, nurses) 
assigned, such as specialized experience, demonstrated skill, 
judgment or alertness, will be absolutely crucial to and 
determinative of the quality of medical care provided. It follows 
that the discretion to take account of such qualitative factors 
when assigning individual nurses to overtime in such serious^or 
unusual circumstances is essential to maintaining management's 
ability to provide the best available medical care to patients.
However, as already indicated, the disputed provision would negate 
such discretion and require nurses to be assigned to tours of 
overtime duty solely on the basis of seniority within j®b 
categories." Hence, we must conclude that the regulation reservxng 
such discretion to hospital management is essential to the accomplishment 
of the mission of the agency within the meaning of section 2413.2(a) 

of the Council's rules.

In our view, the proposal in dispute here, which would make seniority a 
primary consideration in assigning newly hired registered nurses to tours 
of duty, is not materially different from that involved in VA Hospital, 
Altoona* Accordingly, for the reasons more fully set out in that case, 
we find that a "compelling need" exists for DM&S Supplement to Veterans 
Administration Manual MP-5, part II, chapter 7, paragraph 7.04 within the 
meaning of section 11(a) of the Order and section 2413.2(a) of the Council's 
rules to bar negotiation on the union's conflicting proposal.^/

Thus, we sustain the agency's determination that the proposal is nonnegotiable.

Union Proposal II

All nurses who apply for educational AA [authorized absence] shall 
be entitled to a minimum of 3 days (AA) per anniversary year to 
attend courses, institutes, workshops or classes of an educational 
nature which meet the established criteria for such offerings with 
the following exclusions:

(1) Nurses presently enrolled in school for whom priority 
scheduling is currently in effect.

(2) Part-time nurses.

(3) Nurses with less than 1 year continuous service.

Cf., American Federation of Government Employees, Local 2953, AFL-CIO and 
Nebraska National Guard. FLRC No. 77A-106 (Feb. 14, 1978), Report No. 143 
(issue of the "compelling need" for agency regulation to bar negotiation on 
union's proposal disposed of on basis of prior Council decision reaching the 
same conclusion as to materially identical proposal and regulation)- See also 
Statement on Ma.jor Policy Issue, FLRC No. 77P-1 (Aug. 17, 1977), Report No. 134*
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The agency determined that the proposal Is nonnegotlable because It violates 
agency regulations, statute, and section 12(b) of the Order, and because 
it is excepted from the agency's obligation to bargain by section 11(b) of 
the Order.

Agency Determination

Question Here Before the Council

The question is whether the proposal is barred from negotiation by reason 
of either agency regulations, statute, or section 12(b) or 11(b) of the 
Order.

Opinion

Conclusion: The agency misinterpreted the union's proposal and thereby 
failed to establish the applicability of its regulations as a bar to 
negotiation. Further, neither statute, nor section 12(b) or 11(b) of the 
Order prevents negotiation of the proposal. Accordingly, the agency 
determination that the proposal is nonnegotlable was improper and, 
pursuant to section 2411.28 of the Council's rules, is set aside.^/

Reasons; The agency asserts that the proposal violates agency regulations 
and statute, and interferes with management's prerogatives to determine 
assignments of employees under section 12(b), and job content under 
section 11(b), of the Order. We find the agency's contentions to be 
without merit.

As to its regulations, the agency asserts that the proposal violates cited 
agency regulations,12/ and is thereby nonnegotlable under section 11(a) 
of the Order, by preventing the agency from considering various factors 
in evaluating applications for educational AA provided in those regulations.

The agency has clearly misinterpreted the union's proposal. Contrary to 
the agency's contention, the proposal would not bar the agency from 
evaluating applications for educational AA under considerations which by 
its regulations are relevant to such evaluations. For the proposal only

£/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the proposal. We decide only 
that, in the circumstances presented, the proposal is properly subject to 
negotiation by the parties concerned under section 11(a) of the Order.

10/ Veterans Administration Manual M-3, part II, chapter 3 and DM&S Supplement 
to Veterans Administration Manual MP-5, part II, chapter 7, paragraphs 7.04 
and 7.08(h).
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applies, according to its express language, to "courses, institutes, 
workshops or classes of an educational nature which meet the established 
criteria for such offerings . . . [Emphasis supplied.] Further, as the 
union states in its appeal concerning the intent of the proposal:

The proposal itself speaks to the fact that in order to receive 
AA the offering must meet the established criteria for such 
offerings. That established criteria deals with the very areas 
questioned by [the agency]. The criteria requires that the 
educational offering benefit the agency and has specific 
provisions for adequacy of staff coverage.

Since the agency has misinterpreted the meaning of the union's proposal 
we hold, consistent with established Council precedent, that the agency 
has failed to demonstrate' the applicability of its regul.^tiions as a bar 
to negotiation on the union’s proposal tinder section 11(a) of the Order.11./

As to the agency’s assertion that the proposal contravenes a statute, the 
agency argues that 5 U.S.C. § 4108(a)(1) and (2) requires that employees 
selected for training execute certain agreements, 12./ and that the union's

11/ See, e.g., Laborers* International Union of North America, Local 1056 
and Veterans Administration Hospital, Providence, Rhode Island, FLRC No. 
75A-113 (Apr. 21, 1977), Report No. 124, at 3 of Council decision. In 
view of our determination that the agency has not established the applica­
bility of its regulations to the disputed proposal, we do not reach the 
question of the "compelling need" for those regulations.

U !  5 U.S.C. § 4108(a)(1) and (2) (1970) provides:

(a) An en5>loyee selected for training by, in, or through a non- 
Govemment facility under this chapter shall agree in writing 
with the Government before assignment to training that he will—

(1) continue in the service of his agency after the end of the 
training period for a period at least equal to three times the 
length of the training period unless he is Involuntarily separated 
from the service of his agency; and

(2) pay to the Government the amount of the additional expenses 
Incurred by the Government in connection with his training if he 
is volimtarily separated from the service of his agency before 
the end of the period for which he had agreed to continue in the 
service of his agency.
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proposal would improperly necessitate the agency’s waiver of such require­
ments, This contention Is similarly In error. Apart from other 
considerations, while the proposal does not recite the statute's requirements, 
nevertheless, nothing In the proposal Itself or In the expressed Intent of 
the union as to the meaning of the proposal precludes the agency’s enforce­
ment of these statutory requirements In Implementing the proposal.12/
Moreover, as the Council has previously stated,M./ "[U]nder section 12(a) 
of the Order, the provisions of which must be Included In every agreement, 
the administration of any agreement entered Into by the parties would be 
subject to existing or future laws , . . ."15/ Thus, since the proposal 
does not conflict with the statute, this agency contention also falls to 
state a ground for finding the proposal nonnegotlable.

As to the agency’s contentions that the proposal Infringes the agency’s 
right to assign employees under section 12(b)(2) of the Order, and the 
agency’s argument that the proposal relates to the determination of job 
content, a matter excepted from the obligation to bargain under section 11(b) 
of the Order,16./ both contentions reflect a similar misconception of the 
proposal, and are therefore in error.

13/ See, e.g., Overseas Education Association. Inc. and Department of 
Defense. Office of Dependents Schools, FLRC No. 76A-142 (Feb. 28, 1978), 
Report No. 143, at 3-4 of Council decision.

14/ Local Lodge 830, International Association of Machinists and Aerospace 
Workers and Louisville Naval Ordnance Station. Department of the Navy,

2 FLRC 55, 63 [FLRC No. 73A-21 (Jan. 31, 1974), Report No. 48].

15/ Section 12(a) of the Order provides in relevant part, "Sec. 12. Basic 
provisions of agreements. Each agreement between an agency and a labor 
organization is subject to the following requirements— (a) in the 
administration of all matters covered by the agreement, officials and 
employees are governed by existing or future laws . . . ."

16/ Section 12(b)(2) of the Order provides;

Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following 
requirements—

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

(Continued)
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The proposal does not affect the agency's section 12(b)(2) right "to . . , 
assign . . . employees In positions within the agency . . i.e., to 
determine which employees will be assigned to registered nurse positions 
within the agency.11/ Nor does the proposal relate to the agency’s 
determination of the duties constituting the job content of members of 
its nursing staff. Instead, the proposal pertains merely to the granting 
of authorized absences to nurses to attend educational activities as 
sanctioned in agency regulations. Thus, the proposal is not rendered 

nonnegotlable by section 12(b) or 11(b) of the Order.

In summary, we hold that the union's second proposal is not barred from 
negotiation by agency regulations, statute, or section 12(b) or 11(b) of 

the Order. Accordingly, we find it negotiable.

By the Cotmcll.

Henry B.grazier III 
Executivte/Director

Issued: June 6, 1978

(Continued)

(2) to . . . assign . . . employees in positions within the 
agency . . . .

Section 11(b) provides in relevant part that, "[T]he obligation to meet and 
confer does not Include matters with respect to . . . the numbers, types, 
and grades of positions or employees assigned to an organizational unit, 
work project or tour of duty . . . ."

17/ See Laborers' International Union of North America, Local 1056 and 
Veterans Administration Hospital, Providence. Rhode Island, FLRC No.. 
75A-113 (Apr. 21, 1977), Report No. 124, at 5 of Council decision.

496



Amerlr-ap..Federation of Government Employees. Local 1485 and DepartmenL of 
the Air Force, Norton Air Force Base, California. The dispute Involved a 
union proposal concerning the evaluation of employees for merit promotion 

purposes.

Council action (June 6, 1978). Based upon an Interpretation of the Federal 
Personnel Manual (FPM) rendered by the Civil Service Commission in response 
to the Council’s request, the Council held that the union's proposal 
conflicted with provisions of the FPM. Accordingly, pursuant to section 
2411.28 of its rules, the Council sustained the agency's determination 
that the disputed proposal was nonnegotiable.

FLRC No. 77A-110
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

American Federation of Government 
Employees, Local 1485

(Union)

and FLRC No. 77A-110

Department of the Air Force, Norton 
Air Force Base, California

(Activity)

DECISION ON NEGOTIABILITY ISSUE 

Union Proposal

The annual performance rating will be substituted for the Air Force 
"Supervisory Appraisal" of current performance in ranking employees 
for Merit Promotion.

Agency Determination

The agency determined that the proposal is nonnegotiable because it conflicts 
with provisions of the Federal Personnel Manual contained in FPM chapter 335, 
subchapters 2, 3, and 4, and FPM Supplement 335-1, subchapter S-4.

Question Here Before the Council 

The question is whether the proposal conflicts with provisions of the FPM.i/

Opinion

Conclusion: The proposal conflicts with FIM chapter 335 and FPM Supplement 
335-1. Accordingly, the agency's determination that the proposal is non­
negotiable was proper and, pursuant to section 2411.28 of the Council's 
rules, is sustained.

Reasons: Since the Civil Service Commission has primary responsibility for 
issuance and interpretation of its own directives, including the FPM, that

2J In its appeal, the union requested permission to present oral argument 
before the Council. Pursuant to section 2411.48 of the Council’s rules
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agency was requested, in accordance with Council practice, to interpret 
Commission directives as they pertain to the instant proposal.
The Commission responded, in pertinent part, as follows:

Several Civil Service Commission requirements relating to the evalu­
ation of candidates for merit promotion impact on this proposal.
Federal Personnel Manual Chapter 335, section 3-6b, requires in part 
that agency methods for evaluating candidates for promotion provide 
adequate measure of the qualifications needed for the particular 
position and make meaningful distinctions among the candidates. Sub­
section d of section 3-6 further requires that supervisory appraisals 
be used in evaluating eligible candidates for promotion and that the 
appraisals be objective, relevant, and carefully tailored to factors in 
the employee’s job that are important for success in higher-level work. 
FPM Supplement 335-1, section 4-5(1)— also cited by the agency— requires 
that the supervisory appraisal center around "significant factors of 
the employee’s present job that are significant in the job to be 
filled."

ce
:s Use of the annual performance rating instead of the supervisory

appraisal for ranking purposes as contemplated by the union would be 
inconsistent with the mandatory Civil Service Commission requirements 
described above. The rating is an annual agency assessment of how 
well an employee’s work performance compares with the established per­
formance requirements of his/her current position and is expressed by 

iz use of an adjective— outstanding, satisfactory, or unsatisfactory.
5tj; (Most employees are rated as satisfactory.) Because almost all candi­

dates for promotion would have identical ratings and because the rating 
bears no relationship to an employee’s potential to perform the duties 
of another position, the annual performance rating can not make 
meaningful distinctions among the candidates for merit promotion as 
required by section 3-6. In addition, the knowledges, skills, and 
abilities and other characteristics (KSAO) of the positions occupied 
by candidates for promotion would rarely be the same as those factors 
in the position to be filled by merit promotion.

Based on the above considerations, we find that the union proposal
g.. in the instant case is inconsistent with the mandatory requirements
 ̂ of FPM Chapter 335 and FPM Supplement 335-1.

Based on the foregoing interpretation by the Civil Service Commission of 
its own directives, we find that the disputed proposal conflicts with

(Continued)

(5 C.F.R. § 2411.48), this request is denied because the positions of the 
parties in this case are adequately reflected in the entire record now before 
the Council.
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provisions of the FPM. Accordingly, the agency's determination to that 
effect is sustained.^/

By the Council.

Henry B 
Executi'

Issued: June 6, 1978

The union also contends that the "Air Force Supervisor's Appraisal of 
Employee's Performance" currently in use by the agency "does not meet legal 
and regulatory requirements," citing, inter alia, provisions of the Federal 
Personnel Manual. However, the legality of the agency's supervisory 
appraisal process is not before the Council for decision. Therefore, we do 
not address the merits of this union contention.

In this regard, the only question before the Council concerns the negotia­
bility of the union's proposal. In this case, the agency determined that 
the union's proposal was contrary to the FPM and we have sustained that 
determination, based upon an interpretaton by the Civil Service Commission 
of the pertinent provisions of the FPM.

Furthermore, section 11(c)(4) of the Order authorizes the Council to deter­
mine whether agency regulations violate applicable law and regulation of 
appropriate authority outside the agency only where such agency regulations 
have been interpreted by the agency head as barring negotiations on a 
disputed proposal. Specifically, section 11(c)(4) provides:

(4) A labor organization may appeal to the Council for a decision when—
(i) it disagrees with an agency head's determination that a proposal 
would violate applicable law, regulation of appropriate authority 
outside the agency, or this Order, or
(ii) it believes that an agency's regulations, as interpreted by the 
agency head, violate applicable law, regulation of appropriate authority 
outside the agency, or this Order, or are not otherwise applicable to 
bar negotiations under [section 11(a) of the Order].

The agency did not rely on its own regulations to hold the union's proposal 
nonnegotiable in this case. Therefore, to repeat, we find that the issue 
of the legality of any agency regulations pertaining to the supervisory 
appraisal process is not properly before us, and our decision in this case 
should not be read as expressing or implying any opinion on that subject.
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National Association of Government Employees, Local R8-22 and Michigan 
National Guard. The dispute involved a union proposal which would 
establish a procedure for civilian technicians to appeal from appraisals 
of military performance rendered by military supervisors; and would also 
establish military appeal boards comprised solely of military personnel 
for the purpose of hearing such appeals.

Cottncil action (June 6, 1978). The Council held that the union's 
proposal was outside the obligation to bargain established by section 11(a) 
of the Order. Accordingly, pursuant to section 2411.28 of its rules, the 
Coimcil sustained the agency's determination that the disputed proposal 
was nonnegotiable.

FLRC No. 78A-11

la-
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

National Association of Government 

Employees, Local R8-22

(Union)

and FLRC No. 78A-11

Michigan National Guard

(Activity)

DECISION ON NEGOTIABILITY ISSUE

Union Proposal 

5-3 Factors Affecting Retention 

e. Reference NGB Form 351-2
Section II - Add - "If a technician does not agree with his 
military appraisal (Reduction-in-Force) he may appeal the rating 
within fifteen (15) days to a Military Rating Appeal Board. 
There will be three Military Rating Appeal Boards for the three 
categories of technicians.

The Officer Appeal Board shall consist of;

1. The State IG
2. The State JAG
3. A non-technician officer to be selected by mutual agreement 

of the IG and JAG.

The WO Appeal Board shall consist of;

1. The State IG
2. The State JAG
3. A  senior non-technician Warrant Officer to be selected by 

mutual agreement of the IG and JAG.

The Enlisted Appeal Board shall consist of;

1. The State IG
2. The State JAG
3. A senior non-technician non commissioned officer (E8 or E9) 

selected by mutual agreement of the IG and JAG.
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5-4b Performance Rating

Technicians current official performance rating shall be the 
current official notice on the date of the issuance of a General 
Notice to a reduction-in-force.

Agency Determination

The agency head determined that the proposal concerned only a matter 
relating to the military aspects of technician employment^/ and is, 
therefore, outside the obligation to bargain established by section 11(a) 
of the Order.

Question Here Before the Council

Whether the proposal concerns a matter within the bargaining obligation 
established by section 11(a) of the Order.

Opinion

Conclusion; The proposal is outside the obligation to bargain established 
by section 11(a) of the O r d e r A c c o r d i n g l y ,  the agency's determination 
that the proposal is nonnegotiable was proper and, pursuant to sec­
tion 2411.28 of the Council's rules and regulations, is sustained.

Reasons; The union represents a bargaining unit of employees who are 
National Guard technicians. Such technicians must, as a condition of their 
civilian ewloyment be members of the National Guard in a military 
capacity.^/ As a consequence of this statutory mandate, the National Guard

1/ Pursuant to 32 U.S.C. § 709(b) and (e). National Guard technicians must 
maintain National Guard military status as a condition of continued 
technician employment.

It Section 11(a) of the Order provides in relevant part:

Sec. 11. Negotiation of agreements. (a) An agency and a labor 
organization that has been accorded exclusive recognition . . . 
shall meet at reasonable times and confer in good faith with respect 
to personnel policies and practices and matters affecting working 
conditions, so far as may be appropriate under applicable laws and 
regulations . . . .

3/ See note 1 supra. See generally National Association of Government 
Employees, Local No. R14-87 and Kansas National Guard, FLRC No. 76A-16 
(and other cases consolidated therewith) (Jan. 19, 1977), Report No. 120.
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Bureau (NGB) has promulgated reduction in force (RIF) procedures which 
include an evaluation of a technician's military (National Guard) perform­
ance as well as his technician performance to ensure that in a RIF situation 
the statutory mandate is implemented, i.e., that only those technicians 
qualified for the military grade corresponding to a technician position as 
well as for the technician position are retained in a RIF.A/

The union's proposal in this case would establish a procedure for a tech­
nician to appeal from an appraisal of his military performance, rendered 
by his military supervisor. It would also establish three military appeal 
boards comprised solely of military personnel and created exclusively, 
based on the record before us, Jor the purpose of hearing such appeals.

Although, as already mentioned. National Guard technicians are required by 
law to maintain military status in the National Guard as a condition of 
their civilian technician employment relationship (which relationship is, 
of course, subject to the Order), the military relationship itself is not 
covered by the Order but is totally mandated by statute. Consequently, 
since the union's proposal concerns a matter in connection with the military 
aspects of technician employment for members of the bargaining unit, it con­
cerns a subject which is not a working condition arising under or controlled 
by the Order. Accordingly, it is outside the obligation to bargain under 
section 11(a) of the Orderl./ and, is nonnegotiable.

By the Council.

Henry B^^razier 
ExecutivsJ Director

Issued: June 6, 1978

A/ American Federation of Government Employees« Local 2953, AFL-CIO and
Nebraska National Guard. FLRC No. 77A-106 (Feb. 14, 1978), Report No. 143; 
National Association of Government Employees. Local R5—100 and Adjutant 
General,. State of Kentucky; and National Association of Government Employees, 
Local R14-76, and Adjutant General. State of Wyoming. FLRC No. 76A-109 
(July 20, 1977), Report No. 132.

1/ See Association of Civilian Technicians. Inc. and State of New York 
National Guard. 1 FLRC 615a [FLRC No. 72A-47 (Aug. 13, 1973), Report No. 47].
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FLRC No. 77A-100

Federal Aviation AHmlnistratlon and Professional Air Traffic Controllers 
 ̂ Organization (Abies, Arbitrator). The arbitrator. In part of his award,

directed that the performance evaluation record reports of air traffic 
controllers who had received approved OJT (on-the-job-tralnlng) Instructor 
training could Include a category for the performance of such training,

 ̂ but only if a controller’s supervisor Intended to recommend the controller
^ for a special award for work as an OJT Instructor. The Council accepted

the agency’s petition for review insofar as it related to the agency’s 
exceptions alleging that the subject portion of the award violated 
applicable law and appropriate regulation (Report No. 140).

Ill

Council action (June 22, 1978). The Council requested an Interpretation 
from the Civil Service Commission of relevant Commission regulations as 
they related to that part of the arbitrator's award here involved. Based 
upon the interpretation subsequently rendered by the Commission, the 
Council found that the disputed portion of the award violated applicable 

:tif law and appropriate regulations. Accordingly, pursuant to section
:o"‘ 2411.37(b) of its rules of procedure, the Council set aside that part of
;e: the arbitrator’s award.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

Washington, D.C. 20415

Federal Aviation Administration

Professional Air Traffic 
Controllers Organization

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

According to the arbitrator's award, the basic question In this dispute 
was whether the agency "had the unilateral right under the agreement of 
the parties to add a requirement In the position description of air traffic 
controllers requiring them to train other less experienced controllers and 
to add training as a major category on employee performance reports [PER's]." 
More specifically, the arbitrator stated the issue to be:

Did the employer violate the agreement in Article 5, Section 1 by 
adding the requirement In the job description of air traffic controllers 
to provide training to others and by changing the PER from "Collateral 
Duties" to "Training, 0-J-T" because such changes were in conflict 
with the agreement?ii/ [Footnote added.]

In the opinion accompanying his award, the arbitrator referred to Article 53, 
Section 1,^/ of the parties' negotiated agreement and stated that "the 
agency order changing the job description to include training of others 
was too broad and was applied to controllers who were not, by agreement of

FLRC No. 77A-100

"U Article 5, Section 1 of the parties' agreement provides:

ARTICLE 5— CHANGES IN AGREEMENT AND PAST PRACTICES

Section 1 . It is agreed that personnel policies, practices and matters 
affecting working conditions which are within the scope of the Employer's 
authority will not be changed or Implemented without prior negotiations 
when they are in conflict with this agreement.

2J Section 1 of Article 53 (entitled "ON-THE-JOB TRAINING") provides:

Section 1 . Only controllers who have received approved OJT instructor 

training may provide OJT.
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the parties, . . . required to give OJT [on-the-job t r a i n . l a g ] H e  also 
referred to Article 53, Section 5 , V  of the agreement which, he stated, 
"provides only that the employer shall consider the employee’s performance 
in providing OJT ’ to determine whether [it is] deserving of special 
recognition for an award.'" [Emphasis by arbitrator.] The arbitrator went 
on to state that "[a]s to whether or not negotiations actually took place 
before [the agency] made the changes in dispute, . . . there were no such 
negotiations in any sense of the word." Thus, the arbitrator reached 
the conclusion that "the agency violated the agreement (Article 53) and 
. . .  in part at least the agency violated Article 5 by not entering into 
negotiations before changes were made in the performance evaluation records."
He specifically found that:

On balance therefore, the agency violated the spirit and letter of 
Article 5 in that it changed "personnel policies" and "practices" and 
"matters affecting working conditions" which are in conflict with the 
agreement, and accordingly, should have been negotiated with the union.

The arbitrator thereupon entered the following award:

On the record, it is decided:

(1) that the agency is authorized to Include in the position 
description of those controllers who have received approved OJT 
Instructor training a requirement that they provide training to 
other controllers;

(2) that, as to such controllers, performance evaluation record 
reports may Include a category for training OJT, but only if the 
supervisor intends to recommend that the controller get a special 
award for his work as an OJT Instructor; and

(3) that with respect to position descriptions or PERs, for those 
controllers who have not received approved OJT Instructor training, 
the agency was in violation of Article 5, Section 1. when it added 
the requirement in the job description to train others and make 
instruction a main category for performance rating in the PER, thus 
all references in position descriptions and PERs with respect to 
such controllers shall be removed from their records.

Agency’s Appeal to the Council

The agency filed with the Council a petition for review of part 2 of the 
arbitrator's award (parts 1 and 3 not being in dispute). Under section 2411.32

Section 5 of Article 53 provides:

Section 5 . The Employer shall consider the employee’s performance in 
providing on-the-job training when assessing an employee’s performance 
to determine whether It is deserving of special recognition for an 
award.
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of the Council’s rules of procedure, the Council accepted the petition for 
review insofar as it related to the agency’s exceptions alleging that part 
2 of the award violates applicable law and appropriate regulation. Neither 

party filed a brief .A/

Opinion

Section 2411.37(a) of the Council's rules of procedure provides that:

An award of an arbitrator shall be modified, set aside in whole or in 
part, or remanded only on grounds that the award violates applicable 
law, appropriate regulation, or the order, or other grounds similar 
to those applied by the courts in private sector labor-management 
relations.

As previously stated, the Council accepted the agency’s petition for review 
of the arbitrator's award insofar as it related to the agency’s exceptions 
which alleged that part 2 of the award violates applicable law and appropriate 
regulation.

Since the Civil Service Commission is authorized to issue regulations pertaining 
to the matters involved in this appeal, the Council requested from the Commission 
an interpretation of the relevant Commission regulations as they relate to 
part 2 of the arbitrator's award in this case. The Commission replied in 
relevant part as follows:

This case arose when the agency added instructor (OJT) duties to the 
job descriptions of a number of air traffic controllers and began rating 
OJT as a specific element of job performance without prior negotiation 
with the union. The arbitrator found that the agency’s failure to 
negotiate on this matter violated article 5, section 1 of the negotiated 
agreement. He decided, in part two of his award, that while performance 
evaluation record reports of air traffic controllers who had received 
approved OJT training could include a category for performance of 
training, the controllers could be rated for performance of OJT only 
when the supervisor intended to recommend that the controller get a 
special award for his performance. You asked for our opinion as to 
whether or not this portion of the award violates applicable law and 
Civil Service Commission regulations.

Chapter 43 of title 5, U.S. Code, establishes performance rating require­
ments. Specifically, section 4303 of that chapter requires that agency 
performance rating plans provide:

M  The agency requested and the Council granted, pursuant to section 2411.47(f) 
of the Council’s rules of procedure, a stay of the arbitration award (insofar 
as an appeal was taken), pending determination of the appeal.
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)r.

Lr-

(1) that performance requirements be made known to all employees;

(2) that performance of the employee be fairly appraised in 
relation to the requirements;

(3) for use of appraisals to improve employee performance;. . .

Agency compliance with the above cited requirements necessitates that 
an employee be rated on performance of all established requirements 
of his/her position. Once the requirements of a position have been 
determined, the law requires the agency to evaluate the incumbent on 
performance of all aspects of his/her position, whether those require­
ments are stated specifically or are categorized as collateral duties.

As the agency contended in its petition for review, section 531.40'/ 
of the Commission's regulations, issued pursuant to section 5335 of 
title 5, U.S. Code, requires that when the head of an agency or his/her 
designee determines^whether an employee’s work is of an acceptable 
level of competence for the purpose of granting or withholding.a 
within-grade increase, that decision must be based on an evalution of 
the performance of all essential requirements of the employee's 
position.

In summary, part two of the arbitrator's award —  which limits manage- 
^ ment's ability to evaluate the performance of OJT —  is inconsistent
t, with 5 U.S.C. 4303. While we have not and cannot reach here the
i; question of whether OJT is an "essential" job requirement as

contemplated by 5 U.S.C. 5335 and section 531.407 of the Commission's 
regulations, insofar as that had been determined by appropriate 

. authority, part two of the award would also be inconsistent with
.. those provisions of law and regulation.

'S f

Based upon the foregoing interpretation and conclusion by the Civil Service 
Commission, we find that part 2 of the arbitrator's award violates applicable 
law and appropriate Civil Service Commission regulations.

Conclusion

For the foregoing reasons, we conclude that part 2 of the arbitrator’s award 
violates applicable law and appropriate Civil Service Commission regulations.

Accordingly, pursuant to section 2411.37(b) of the Council's rules of 
procedure, we set aside part 2 of the arbitrator's award.

By the Council.

issued: June 22, 1978
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American Federation of Government Employees, Local No. 51 and Bureau of 
the Mint. U.S. Assay Office (Eaton, Arbitrator). The arbitrator found 
that the reconstituted promotion action here involved— reconstituted 
pursuant to a previous award by the same arbitrator— remained "infected" 
with the favoritism for the successful candidate and bias against the 
grievant, which the arbitrator had, in effect, found to be violative of 
the parties’ agreement in his previous award. The arbitrator therefore 
directed that the grievant be promoted retroactively to the position in 
question with backpay. The Council accepted the agency’s petition for 
review of the arbitrator's award insofar as it related to the agency’s 
exceptions which alleged that the award violated the Federal Personnel 
Manual and the Back Pay Act of 1966 (Report No. 147).

Council action (June 23, 1978). Based upon Civil Service Commission 
interpretations of applicable legal requirements and Commission regula­
tions previously received and applied by the Council in like arbitration 
cases, the Council held that in the circumstances of this case the 
arbitrator’s award of retroactive promotion and backpay violated the 
Federal Personnel Manual. Accordingly, without passing upon the question 
of whether the award violated the Back Pay Act of 1966, the Council, 
pursuant to section 2411.37(b) of its rules of procedure, set aside the 
arbitrator's award directing that the grievant be promoted retroactively 
with backpay.

FLRC No. 78A-2

;:o3

tol
■iie;
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

Washington, D.C. 20415

American Federation of Government 
Employees, Local No. 51

and FLRC No. 78A-2

Bureau of the Mint, 
i U.S. Assay Office

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

Based upon the findings of the arbitrator and the record before the Council, 
it appears that the dispute in this matter arose when the activity posted a 
merit promotion announcement for the position of air conditioning equipment 
mechanic leader. The grievant and two other activity employees applied for 
the job, and all three were rated as highly qualified. One of the other 
employees was subsequently selected for the position. The grievant filed 
a grievance alleging, essentially, that in the promotion of the other 
employee the activity discriminated in favor of that employee and against 
the grievant, in violation of the parties* collective bargaining agreement. 
The grievance was ultimately submitted to arbitration. In the opinion 
accompanying his award, the arbitrator determined that the selected employee 
was, in effect, preselected for the position at issue and that this preselec­
tion "tainted the entire rating and selection process.” The arbitrator 
found that the agency had denied the grievant a consistent and equitable 
application of merit promotion principles and had given the selected employee 
an undue opportunity to gain qualifying experience, thus preventing the 
grievant from gaining similar experience, all in violation of the negotiated 
agreement. As his award the arbitrator directed that the promotion process 
be reconstituted. He also "retain[ed] jurisdiction of the dispute until the 
promotion process has been reconstituted and completed, . . . [and] until 
the terms of this Award shall have been effected . . . ."

The activity subsequently reconstituted the promotion process with the 
result that the originally selected employee was again selected for the 
promotion. The union contended that the reconstituted procedure was a 
violation of the arbitrator’s prior award and of the promotion procedures of 
the parties’ agreement. The arbitrator held a hearing pursuant to the 
retention of jurisdiction contained in his first award.
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In his "DECISION" in his second award in the matter, the arbitrator found 

and awarded as follows:

1. The reconstituted selection process remains, in its entirety, 
infected with favoritism towards the successful candidate . . . , 

and bias against the Grievant . . . .

2. Under the circumstances prevailing it would be futile to order yet 
another reconstituted promotion process.

3. Without an effective remedy, the rights of the Grievant herein, 
and of all the others who might in the future apply under the 
provisions of the Negotiated Agreement, to fair treatment would 

be rendered a nullity.

4. Grievant . . .  is therefore awarded the position of air 
conditioning equipment mechanic leader effective December 12 1975, 
the date of the original defective action, and is further awarded 
the increment of back pay which he would have received had he been 

promoted.

5. The Arbitrator continues to retain jurisdiction of the dispute 
until the amount owing the Grievant shall have been determined and 
paid, and all other terms of this Award shall have been effected.

The agency filed a petition for review of the arbitrator's award with the 
Council. Under section 2411.32 of the Council's rules of procedure, the 
Council accepted the petition for review insofar as it related to the 
agency's exceptions which allege that the award violates the Federal 
Personnel Manual and the Back Pay Act of 1966, 5 U.S.C. § 5596.i/ The 
union filed a brief on the merits.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in whole or 
in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously indicated, the Council accepted the agency's petition for 
review of the arbitrator's award on the ground that the award violates the

Arbitrator’s Award

"U The agency requested and the Council granted, pursuant to section 2411.47(f) 
of the Council's rules of procedure, a stay of the award pending determination 
of the appeal.
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Federal Personnel Manual and the Back Pay Act of 1966. With respect to the 
issue presented by acceptance of the agency's exception which alleged that 
the award violates the Federal Personnel Manual, the Council has previously 
sought and received from the Civil Service Coiranission interpretations of 
applicable legal requirements and Commission regulations pertaining to 
arbitration awards which, as here, direct an agency to select a particular 
individual for a particular position. The Civil Service Commission has 
advised the Council, among other things, that:

FPM Chapter 335, Subchapter 2 (Requirement 6)— ^ sets forth the manage­
ment right to select or nonselect. This management right can only be 
abridged if a direct causal connection between the agency's violation(s) 
and the failure to select a specific employee or from a specific group 
of employees is established. It must be determined by competent 
authority that but for the violation(s) that occurred, the employee in 
question would definitely (and in accordance with law, regulation, and/ 
or negotiated agreement) have been selected.^' [Footnotes added.]

In the instant case, however, there has been no finding by the arbitrator that 
a direct causal relationship exists between the agency’s violation of the 
negotiated agreement and the grievant's failure to be promoted, a finding 
essential to sustaining as consistent with the Federal Personnel Manual an 
award of a retroactive promotion. Although the arbitrator in the present case 
found that the reconstituted selection process continued to be "infected" with 
the favoritism he, in effect, had found to be a violation of the negotiated 
agreement in his first award, nowhere in his second award does the arbitrator 
make the requisite finding that but for this favoritism the grievant would 
definitely have been selected for promotion. In this regard the Council notes 
that the promotion certificate had three candidates on it— the grievant, 
the selected employee, and one other employee, and all three were rated 
as highly qualified. Accordingly, we conclude that the arbitrator's award 
of retroactive promotion to the grievant, with backpay is, under the

Requirement 6. Each plan shall provide for management's right to select 
or nonselect. Each plan shall include a procedure for referring to the 
selecting official a reasonable number of the best qualified candidates 
identified by the competitive evaluation method of the plan (referral of 
fewer than three or more than five names for a vacancy may only be done in 
accordance with criteria specified in the plan).

V  Tooele Army Depot, Tooele, Utah and American Federation of Government 
Employees. AFL-CIO Local 2185 (Linn, Arbitrator), FLRC No. 75A-104 (July 7, 
1976), Report No. 108 at 3-4 of the Council's decision. See also Veterans 
Administration Center, Temple, Texas and American Federation of Government 
Employees, Local 2109 (Jenkins, Arbitrator), FLRC No. 74A-61 (Feb. 13, 1976), 
Report No. 99; Francis E. Warren Air Force Base, Cheyenne, Wyoming and 
American Federation of Government Employees, Local 2354 (Rentfro, Arbitrator), 
FLRC No. 75A-127 (Sept. 30, 1976), Report No. 114.
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circumstances of this case, violative of the Federal Personnel Manual and 

cannot be sustained .A./

Conclusion

For the foregoing reasons, we find that the arbitrator s award, which 
orders the grievant to be promoted and accorded backpay, violates the 
Federal Personnel Manual, and the award may not be implemented. Accordingly, 
pursuant to section 2411.37(b) of the Council's rules of procedure, we set 
aside the arbitrator's award which directs that the grievant be awarded the 
position of air conditioning mechanic leader effective December 12, 1975, 
and awarded the increment of backpay he would have received had he been 
promoted. A'

By the Council.

lenry Bx"^azier III 
Executive /Director

Issued: June 23, 1978

V  In view of our decision herein, it is not necessary to pass upon the 
other ground upon which the Council accepted the petition for review, that 
is, that the award violates the Back Pay Act of 1966.

V  In its petition for review the agency states that it "takes no issue 
with the finding in the award that the reconstituted selection action was 
infected with favoritism towards the successsful candidate and was biased 
against the grievant." It further states that it believes another promotion 
action in this matter could properly be reconstituted outside the activity 
and "urges the Council to modify the award along these lines." However, 
since the arbitrator, in his second award, specifically rejected as a remedy 
the ordering of a second reconstitution of the promotion process, the Council> 
if it were to do as requested by the agency, would in effect be fashioning a 
new award in the matter. Although the Council's rules clearly authorize the 
Council to modify, set aside, or remand an award in certain circumstances, 
there is no authority therein under which the Council could fashion a new 
award. Nothing, however, would appear to preclude the agency from 
reconstituting the selection action on its own accord in order to remove the 

favoritism found by the arbitrator.
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Pennsylvania Army and Air National Guard, A/SLMR No. 969. The Assistant 
Secretary, upon a complaint filed by the Pennsylvania State Council, 
Association of Civilian Technicians, found that the activity's conduct in 
issuing a particular memorandum in the circumstances of this case consti­
tuted an improper unilateral change in employee working conditions and 
thereby violated section 19(a)(1) and (6) of the Order. The agency 
appealed to the Council, alleging that the Assistant Secretary's decision 
was arbitrary and capricious. The agency also requested a stay of the 
Assistant Secretary’s decision and order.

Council action (June 26, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious and the agency neither 
alleged, nor did it appear, that the decision raised a major policy issue. 
Accordingly, the Council denied the agency's petition for review. The 
Council likewise denied the agency's request for a stay.

FLRC No. 78A-18
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June 26, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Mr, Wayne A. Robertson 
Director of Personnel 
National Guard Bureau 
Departments of the Army 

and Air Force 
Washington, D.C. 20310

Dear Mr. Robertson:

Re: Pennsylvania Army and Air National Guard, 
A/SLMR No. 969, FLRC No. 78A-18

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary’s decision, and the union’s 
opposition thereto, in the above-entitled case.

In this case the Pennsylvania State Council, Association of Civilian 
Technicians (the union) filed an unfair labor practice complaint alleging, 
in pertinent part, that the Pennsylvania Army and Air National Guard (the 
activity) violated section 19(a)(1) and (6) of the Order by issuing a 
memorandum without consultation with the recognized exclusive represent­
ative (the union). The memorandum required civilian technicians, in signing 
a form showing that they had corrected a defect in equipment, to indicate 
their military grade.

The Assistant Secretary, contrary to the Administrative Law Judge (ALJ), 
found that, "under the particular circumstances of this case, the 
[activity’s] conduct constituted an improper unilateral change in employee 
working conditions and thereby violated Section 19(a)(1) and (6) of the 
Order." In so concluding, he stated:

Thus, it is undisputed that the purpose of the memorandum involved 
herein was to clarify the [activity’s] position on the use of military 
titles, a subject which previously has been found to be within the 
ambit of Section 11(a) of the Order. In this regard, the evidence 
establishes that if there was any policy prior to the memorandum, 
the [activity’s] attempts to enforce such "policy" were irregular and 
ambiguous. Thus, confusion over the issue was so widespread that the 
officer who issued the memorandum in question had himself used his 
civilian grade in completing at least one document. In this context, 
I find that by issuing the memorandum herein, the [activity] unilat­
erally established what heretofore had been an ambiguous, irregularly 
enforced personnel policy covering unit employees without affording 
their exclusive representative the opportunity to bargain on such 
matter. [Footnotes omitted.]
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In your petition for review on behalf of the activity, you allege that 
the Assistant Secretary's decision is arbitrary and capricious in that 
"important findings of the Administrative Law Judge are ignored and an 
unwarranted conclusion is drawn from certain facts presented.” In this 
regard, you contend that "[t]he facts of this case show clearly that no 
change in policy triggering a bargaining obligation occurred and even if 
it had[,] the exclusive representative was afforded sufficient opportunity 
[to bargain] but chose instead to file an [u]nfair [l]abor [p]ractice."

In the Council’̂s opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
Assistant Secretary's decision does not appear arbitrary and capricious 
and you neither allege, nor does it appear, that the decision raises a 

major policy issue.

Thus, with regard to your allegation that the Assistant Secretary's 
decision is arbitrary and capricious, it does not appear that the 
Assistant Secretary acted without reasonable justification in reaching 
his decision in the circumstances of this case. Rather, your assertions 
that his decision ignored certain important findings of the ALJ and drew 
an erroneous conclusion from the facts presented constitute, in essence, 
nothing more than disagreement with the Assistant Secretary's factual 
determinations that the activity changed employee working conditions 
"without affording [the] exclusive representative [an] opportunity to 
bargain on such matter," and therefore provide no basis for Council 
review.— ^

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious, and you neither allege, nor does it appear, that the decision 
raises a major policy issue, your appeal fails to meet the requirements 
for review as set forth in section 2411.12 of the Council's rules. Accord­
ingly, your petition for review is hereby denied. Your request for a stay 
is likewise denied.

By the Council.

Sincerely,

Henry B^'^azier I l y  
Executing yDirector

cc: A/SLMR 
Labor

L . Spear 
ACT

37 In so concluding, the Council does not reach and consequently does not 
pass upon the Assistant Secretary's statement that the use of military titles 
is "a subject which previously has been found to be within the ambit of 
Sactlon 11(a) of the Order."
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U.S. Department of Air Force, Aeronautical Systems Division, Wright- 
Patterson Air Force Base, Ohio, Assistant Secretary Case Nos. 53-10078(GA), 
53-10090(GA), 53-10114(GA), and 53-10115(GA). The Assistant Secretary 
denied the request for review of the union (International Association of 
Machinists and Aerospace Workers, AFL-CIO, Lodge 2065) seeking reversal 
of the Regional Administrator’s action dismissing, as procedurally 
defective, the separate applications for Decision on Grievability or 
Arbitrability filed by the union. The union appealed to the Council, 
contending, in effect, that the decision of the Assistant Secretary was 
arbitrary and capricious or presented a major policy issue.

Council action (June 27, 1978). The Council held that the union’s 
petition for review did not meet the requirements of section 2411.12 of 
the Council’s rules; that is, the Assistant Secretary's decision did not 

appear arbitrary and capricious or present any major policy issue. 
Accordingly, the Council denied the union's petition for review.

FLRC No. 78A-19
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

June 27, 1978

Mr. Louis P. Poulton 
Associate General Counsel 
Inteimational Association of 

Machinists and Aerospace Workers 
1300 Connecticut Avenue, NW.
Washington, D.C. 20036

Re: U.S. Department of Air Force, Aeronautical Systems 
Division, Wright-Patterson Air Force Base, Ohio,
Assistant Secretary Case Nos. 53-10078(GA), 53-10090 
(GA), 53-10114(GA), and 53-10115(GA), FLRC No. 78A-19

Dear Mr. Poulton:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision in the above-entitled case.

In this case, as found by the Assistant Secretary, the International 
Association of Machinists and Aerospace Workers, AFL-CIO, Lodge 2065 (the 
union) and U.S. Department of Air Force, Aeronautical Systems Division, 
Wright-Patterson Air Force Base, Ohio (the activity) are parties to a 
collective bargaining agreement which provides for a four-step grievance 
procedure, following which arbitration may be invoked. The union filed 
four separate grievances which the activity declared nongrievable. 
Subsequently, the union filed four separate Applications for Decision on 
Grievability or Arbitrability which were dismissed by the Regional 
Administrator (RA) as procedurally defective.

In a single decision on the four cases, the Assistant Secretary denied the 
union's requests for review seeking reversal of the RA's dismissal of the 
Applications for Decision on Grievability or Arbitrability. In so ruling, 
the Assistant Secretary stated:

The evidence reveals that the grievances involved herein were not 
processed through all the steps of the negotiated procedure. Thus, 
in agreement with the [RA], I find that the instant applications 
are procedurally defective. While Section 205.2(a) of the Assistant 
Secretary's Regulations does not require a party to invoke arbitration 
as to whether or not a grievance is on a matter for which a statutory 
appeal procedure exists (Cf. General Services Administration. Region 9, 
San Francisco. California, FLRC No. 77A-45), it nevertheless has been 
interpreted to require that all steps of the grievance procedure must 
be exhausted before the Assistant Secretary will consider an application 
filed pursuant thereto. See Report on a Ruling No. 61.
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In your petition for review on behalf of the union, you contend, in effect, 
that the decision of the Assistant Secretary appears arbitrary and capriciou 
or presents a major policy issue. In essence, your petition asserts that 
the Assistant Secretary improperly applied his regulations by requiring 
the union to process four grievances "involving the same type of action" 
through all the steps of the negotiated grievance procedure even though the 
activity had raised the same defense of nongrievability at the preliminary 
stages in each case. In this regard, you assert that the reason for the 
regulation relied upon by the Assistant Secretary herein "is to give the 
agency an opportunity to change the decision of its lower echelon people," 
not to require the performance of "useless acts" before he wi^l rule upon 
an Application for Decision on Grievability or Arbitrability.—

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capricious 
or present any major policy issues.

Thus, your contention as set forth above relates to the propriety of the 
Assistant Secretary's interpretation and application of his own regulations. 
As the Council has previously stated, section 6(d) of the Order empowers 
the Assistant Secretary to prescribe regulations needed to administer his 
functions under the Order, and, as the issuer of those regulations, the 
Assistant Secretary is responsible for their interpretation and implementa­
tion. In the instant case, the Assistant Secretary's decision was based 
upon the interpretation and application of his regulations, specifically 
Section 205.2, and your appeal fails to show that the Assistant Secretary's 
decision in the circtmstances of this case was arbitrary and capricious or 
inconsistent with the purposes of the Order. U.S. Army Training Center,
Fort Leonard Wood, Missouri. Assistant Secretary Case No. 62-4875(GA),
FLRC No. 77A-19 (June 6, 1977), Report No. 127; General Services 
Administration, Region 9. San Francisco, California. Assistant Secretary 
Case No. 70-5123(GA), FLRC No. 77A-45 (June 21, 1977), Report No. 128.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as set forth in section 2411.12 of the Council's 
rules of procedure. Accordingly, your petition is review is hereby denied.

By the Council.

razier II
________ Director

cc: A/SLMR D. Buck V  _ V
Labor Air Force

As previously stated, the Assistant Secretary found that the union had 
failed to process any of the grievances through all four steps of the 
negotiated grievance procedure.
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Birmingham District, Internal Revenue Service, Birmingham, Alabama,
Assistant Secretary Case No. 40-8090(CA). The Assistant Secretary denied 
the request of the union (National Treasury Employees Union) for review 
of the partial dismissal of the union’s unfair labor practice complaint 
by the Regional Administrator (RA), insofar as the complaint alleged a 
violation of section 19(a)(2) of the Order. The union filed a petition 
for review of the Assistant Secretary’s decision with the Council. However, 
insofar as the union’s complaint alleged a violation of section 19(a)(1) of 
the Order, the matter was still pending before the RA.

Council action (June 27, 1978). Since a final decision on the entire 
unfair labor practice complaint had not been rendered by the Assistant 
Secretary, the Council, pursuant to section 2411.41 of its rules of 
procedure, denied review of the union’s interlocutory appeal, without 
prejudice to the renewal of the union's contentions in a petition duly 
filed with the Council after a final decision on the entire case by the 
Assistant Secretary.

FLRC No. 78A-28
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June 27, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 2041S

Mr. William Harness 
Associate General Counsel 
National Treasury Employees Union 
3445 Peachtree Road, NE., Suite 930 
Atlanta, Georgia 30326

Re: Birmingham District. Internal Revenue
Service. Birmingham, Alabama, Assistant 
Secretary Case No. 40-8090(CA), FLRC 

No. 78A-28

Dear Mr. Harness:

This refers to your petition for review of the Assistant Secretary s 
decision of February 16, 1978, in the above-entitled case.

In his decision, the Assistant Secretary denied your request for 
review of the partial dismissal by the Regional Administrator (RA) 
of the union's unfair labor practice complaint, insofar as the com­
plaint alleged a violation of section 19(a)(2) of the Order. However, 
as the Council has been administratively advised, insofar as the 
complaint alleged a violation of section 19(a)(1) of the Order, the 
matter is still pending before the RA,

Section 2411.41 of the Council's rules of procedure prohibits inter­
locutory appeals. That is, the Council will not consider a petition 
for review of a decision of the Assistant Secretary xmtil a final 
decision has been rendered on the entire proceeding before him. More 
particularly, in a case such as here involved, the Council will enter­
tain an appeal only after a decision on the entire unfair labor 
practice complaint has issued, or after other final disposition has 
been made of the entire matter by the Assistant Secretary. (See, 
Department of the Air Force, 2750th Air Base Wing. Wright-Patterson 
Air Force Base, Assistant Secretary Case No. 53-09517(CA), FLRC 
No. 77A-137 (Dec. 12, 1977), Report No. 139.)

Since a final decision on the entire unfair labor practice complaint 
has not been so rendered in the present case, your appeal is interlocutory
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and is hereby denied, without prejudice to the renewal of your con­
tentions in a petition duly filed with the Council after a final 
decision on the entire case by the Assistant Secretary.

For the Council.

Sincerely

Henry B . / ^ a  
Executiva^^

azier III 
IIrector

cc: A/SLMR
Labor

H. 6. Mason 
IRS
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American Federation of Government Employees, Local 1749 and Laughlln Air 
Force Base, Texas. The dispute involved the negotiability of agency 
proposals concerning (1) union promotion of such matters as productivity, 
motivation, cost effectiveness and reduction in tension and conflict on 
the job; (2) the amount of official time that may be used by employees in 
their capacities as union representatives in performing representational 
activities; (3) notification procedures for use of such official time;
(4) a union obligation to abide by limitations on use of official time 
established by the parties in their agreement; (5) union support for 
agency-conducted charity, bond and blood donation drives (first paragraph) 
and for alcohol and drug abuse prevention and treatment programs for 
employees (second paragraph); (6) service charge for dues deductions; and 
(7) union discouragement of grievances in particular circumstances.

Council action (June 29, 1978). As to (1), the first paragraph of (5), and 
(7), the Council held that the agency's proposals were outside the bar­
gaining obligation established by section 11(a) of the Order. With regard

to (2), (3), (4), the second paragraph of (5), and (6), the Council found 
the agency's proposals negotiable under the Order, Accordingly, pursuant 
to section 2411.28 of its rules of procedure, the Council set aside the 
agency's determinations as to the negotiability of (1), the first para­
graph of (5), and (7), and sustained the determinations with regard to 
the remaining proposals.

FLRC No. 77A-86
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, Local 1749

(Union)

and FLRC No. 77A-86

Laughlin Air Force Base, Texas

(Activity)

DECISION ON NEGOTIABILITY ISSUES

Agency Proposal I

The Union and the Employer will make every effort to promote 
productivity, motivation; cost effective operations and reduce 
on-the-job tensions and conflict whenever possible throughout the 
workforce. The Union will actively promote similar effort through 
its membership, stewards, and officials.

Agency Determination

The agency determined the proposal is negotiable under section 11(a) of the 
Order.

Question Here Before the Council

The question is whether the agency's proposal is within the scope of 
bargaining under section 11(a) of the Order.

Opinion

Conclusion; The agency's proposal is outside the bargaining obligation 
established by section 11(a) of the Order. Thus, the agency determination 
that the proposal is negotiable was improper and, pursuant to section 2411.28 
of the Council's rules and regulations, is set aside.
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Reasons: Section 11(a) of the Oxdex}J establishes, within specified limits 
not here in issue, an obligation to bargain concerning personnel policies 
and practices affecting the bargaining unit and matters affecting bargaining 
unit working conditions. In our opinion, the proposal here in dispute is 
outside the union’s obligation to bargain; it does not directly relate to 
personnel policies and practices and matters affecting working conditions 
within the meaning of section 11(a) of the Order.

The agency proposal would require the union to promote through its 
membership, stewards and officials such matters as "productivity, motivation, 
cost effectiveness and reduction of tensions and conflict on the job whenever 
possible." Such requirement does not directly concern the personnel policies 
and practices and matters affecting working conditions of employees in the 
bargaining unit within the meaning of section 11(a) of the Order. Rather, 
it only indirectly concerns such personnel policies and practices and 
matters affecting working conditions, which concern is proposed to be 
implemented through specified internal direction by the union to its 
membership, stewards and officials. The requirement is predicated on rela­
tionships within the union and hence, in our view, is concerned with internal 
union activities.

Of course, cooperative efforts between the union and management to promote 
productivity, motivation and cost effective operations, and to reduce 
tension and conflict are, of themselves, totally consistent with the broad 
purposes of the OrderA^ and may be negotiated by the parties. However, such 
goals, which are the primary responsibility of management, do not immediately

l! Section 11(a) of the Order provides in relevant part:

Sec. 11. Negotiation of agreements. (a) An agency and a labor 
organization that has been accorded exclusive recognition, through 
appropriate representatives, shall meet at reasonable times and confer 
in good faith with respect to personnel policies and practices and 
matters affecting working conditions, so far as may.be appropriate 
under applicable laws and regulations . . . and this Order. . . .

2J The preamble of the Order reads as follows:

WHEREAS the public interest requires high standards of employee 
performance and the continual development and implementation of modern 
and progressive work practices to facilitate improved employee 
performance and efficiency; and

WHEREAS the well-being of employees and efficient administration 
of the Government are benefited by providing employees an opportunity 
to participate in the formulation and implementation of personnel 
policies and practices affecting the conditions of their employment; and

WHEREAS the participation of employees should be improved through 
the maintenance of constructive and cooperative relationships between 
labor organizations and management officials; and

(Continued)
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impact on specific personnel policies, practices and matters affecting 
working conditions. Moreover, the proposal herein seeks to achieve these 
goals by mandating internal actions within the union vis-a-vis its own 
members, stewards and officials. Thus, a basic thrust of the proposal, 
taken as a whole, is concerned with internal union activities to be 
effected through its officers and members. In summary, the proposal 
involves matters which are not within the scope of bargaining established 
by section 11(a) of the Order but which the parties may voluntarily 
negotiate.^/ Accordingly, the agency determination to the contrary must 
be set aside.

Agency Proposals II-III^^

Proposal II;

Union officers may be granted official duty time not to exceed a 
collective total of two (2) hours per week (noncumulative) to prepare 
for and conduct employer-Union business, i.e., formulation of replies 
to management request for Union opinion on policy and/or procedure; 
formulation of written formal request for hearings, meetings, required 
by this Agreement between the Union and Management, mutually agreed 
upon subjects.

(Continued)

WHEREAS subject to law and the paramount requirements of public 
service, effective labor-management relations within the Federal service 
require a clear statement of the respective rights and obligations of 
labor organizations and agency management:

NOW, THEREFORE, by virtue of the authority vested in me by the 
Constitution and statutes of the United States, including sections 3301 
and 7301 of title 5 of the United States Code, and as President of the 
United States, I hereby direct that the following policies shall govern 
officers and agencies of the executive branch of the Government in all 
dealings with Federal employees and organizations representing such 
employees.

V  See, National Federation of Federal Employees, Local 1745 and Veterans 
Administration Data Processing Center« Austin, Texas, FLRC No. 77A-1 
(Aug. 26, 1977), Report No. 135; National Treasury Employees Union and 
Internal Revenue Service, FLRC No. 76A-132 (Aug. 17, 1977), Report No. 133 
and National Treasury Employees Union and U.S. Customs Service, Region VII, 
Los Angeles, Calif., FLRC No. 76A-111 (July 13, 1977), Report No. 131.

j4/ The proposals are considered together for convenience of decision since 
essentially the same issues and contentions are involved.
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The Employer will be notified by the Union in writing, a minimum of 
four (4) days in advance for any official duty time the Union desires 
to use for Employer-Union business. The written notification will 
include the nature of the business to be conducted, name(s) and 
organizational element(s) of the Union representative(s) and the 
proposed time for conducting the business. The Employer will provide 
the Union with a response within two (2) days after receipt of the 
notification. In mutually agreed upon cases of emergency, the above 
procedures may be conducted by telephone.

Agency Determination 

The agency determined the proposals are negotiable under the Order.

Question Here Before the Council

The question is whether the agency's proposals are negotiable under the 
Order.

Opinion

Conclusion; The agency's proposals, involving official time for 
representational activities and notification procedures for the use of such 
official time, are negotiable under the Order. Thus, the agency head's 
determination that the proposals are negotiable under the Order was proper 
and, pursuant to section 2411.28 of the Council's rules and regulations, is 
sustained.V

Reasons; The proposals at issue involve (1) the amount of official time 
that may be used by employees in their capacity as union representatives in 
performing certain representational activities, e.g., administration of the 
agreement between the parties, and (2) specific notification procedures for 
the use of such official time .A/

Proposal III

V  This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the agency proposals. We decide 
only that, as submitted by the agency and based on the record before the 
Council, the proposals are properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.

It is clear from both the language of the proposals and the submissions 
of the parties that the proposals do not involve time for either the conduct 
of internal union business or the negotiation of a contract between the 
parties. For a discussion of the negotiability of official time for these

(Continued)
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The Coxincil has previously interpreted the Order with respect to the 
negotiability of proposals for official time for union representatives to 
engage in various representational activities.Z' In its interpretation 
the Council said:®/

. . . nothing in the Order prohibits an agency and a labor organization 
from negotiating provisions . . . which provide for official time for 
union representatives to engage in contract administration and other 
representational activities which are of mutual interest to both the 
agency and the labor organization and which relate to the labor- 
management relationship and not to "internal” union business. Examples 
of such representational and contract administration activities include 
the investigation and attempted informal resolution of employee 
grievances, participation in formal grievance resolution procedures, 
attending or preparing for meetings of committees on which both the 
vinion and management are represented and discussing problems in 
agreement administration with management officials.

Since Proposal II, here at issue, involves solely the amount of official 
time that may be used by employees in performing representational functions, 
the Council determination, quoted above, obviously is applicable to it: 
nothing in the Order bars negotiation of Proposal II. Further, since 
official time to be used by union representatives for representational 
activities is, itself, a negotiable matter under the Order, it is clear that 
nothing in the Order prohibits negotiation of specific notification 
procedures as preconditions to the use of such time. Thus, Proposal III is 
also negotiable. 9̂ /

(Continued)

purposes, see Interpretation of the Order and Statement on Major Policy Issue, 
3 FLRC 874 [FLRC No. 75P-1 (Dec. 17, 1975), Report No. 90]; Local 2151, 
American Federation of Government Employees, AFL-CIO and General Services 
Administration, Region 3 , FLRC No. 76A-106 (May 18, 1977), Report No. 125 and 
Philadelphia Metal Trades Council and Philadelphia Naval Shipyard, 1 FLRC 287 
[FLRC No. 72A-16 (Apr. 3, 1973), Report No. 36].

2J Interpretation of the Order and Statement on Major Policy Issue, supra 
note 6. See also, FPM Supplement 711-1, Book II, subch. S5 and Comptroller 
General decision B-156287 (Sept. 15, 1976).

Interpretation of the Order and Statement on Ma;jor Policy Issue, supra 
note 6, at 878-79.

%/ The union asserts also that these agency proposals violate section 10(e) 
of the Order. However, the union advances no persuasive reasons to support 
its assertion. Hence, we find this unsupported claim to be without merit.

529



Accordingly, we sustain the agency head’s determination of negotiability 

as to these two proposals .12./

Agency Proposal IV

It is understood by the parties that in accordance with the Executive 
Order, Section 20, no internal Union business will be conducted during 
these hours.11/ The Union will insure that official duty time used 
under this and other provisions of this Agreement is kept within the 
prescribed limits and does not decrease or affect the work productivity 
of Union members on their primary job. Employer—Union business must 
and will be conducted at the convenience of the mission. In the event 
the Union has used or will exceed the official duty time granted for 
Employer-Union business, the Employer will make every effort to either 
defer the business until the following week or allow Union represen­
tatives to attend such meetings in a non-official duty time status 
(annual leave or leave without pay). [Footnote added.]

Agency Determination 

The agency determined the proposal is negotiable under the Order.

Question Here Before the Council 

The question is whether the agency's proposal is negotiable under the Order.

10/ The union asserted in its petition to the Council that the first of 
these two proposals should be held nonnegotiable because it violates section 
19(a)(1) and (6) of the Order in that it reflects an intent by the employer 
to offer "the exclusive representative less than is provided employees not 
represented thereby attempting to demonstrate that less benefits will result 
when employees choose to bargain collectively." Such an assertion, however, 
does not state a ground for setting aside an agency determination of 
negotiability. Rather, it appears to conjecture an unfair labor practice by 
management. The proper forum in which to raise such an Issue is therefore 
not a negotiability dispute before the Council but an unfair labor practice 
proceeding before the Assistant Secretary. Accordingly, we do not pass upon 
this claim in the instant case. National Treasury Employees Union Chapter 
No. DIG and Internal Revenue Service, Chicago District, FLRC No. 74A-93 
(Feb. 24, 1976), Report No. 98, at 2, n. 2 and AFGE Local 2151 and General 
Services Administration, Region 3 , 3 FLRC 668, 674, n. 5 [FLRC No. 75A-28 
(Oct. 8, 1975), Report No. 86].

11/ The agency states that the term "these hours" as used in the first 
sentence of the proposal is understood by the parties to "refer to hours of 
official time for the performance of representational functions [by union 
representatives], as mutually agreed upon by the parties and set forth in 
the agreement."
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Conclusion; The agency’s proposal Involves a negotiable matter under the 
Order. Thus, the agency head's determination that the proposal is negotiable 
was proper and, pursuant to section 2411.28 of the Council’s rules and 
regulations, is sustained,!^/

Reasons; The union contends inter alia that the proposal involves 
"internal union business" and that it would require the union "to enforce 
work productivity standards among union members or other employees," and 
therefore, the proposal is not within its obligation to bargain under the 
O r d e r I n  our view, the union's interpretation of the meaning and 
requirements of the proposal is not borne out by either the language of 
the proposal or its purpose as reflected in the record before the Council.

The union clearly has misinterpreted the agency's proposal. The meaning 
and intent of the proposal, as reflected by its language and the record 
before the Council, are essentially (1) to insure that official time 
authorized elsewhere in the agreement (see Proposal II, supra) be used 
solely for the performance of representational activities and not for 
internal union business; (2) to Insure that such representational activities 
take place during the time allotted for such activities and not during the 
employee's duty status tlme;M./ and (3) to provide basic procedures for the 
conduct of employer-tmlon business where the amount of official time allotted 
for the performance of representational functions- by union representatives 
would be exceeded. Thus, contrary to the union's contentions, the proposal 
in dispute would not directly involve Internal union affairs. It merely

Opinion

12/ This decision should not be construed as expressing or Implying any 
opinion of the Council as to the merits of the agency proposal. We decide 
only that, as submitted by the agency and based on the record before the 
Council, the proposal is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.

13/ The union also contends that the proposal violates (1) section 10(e) and 
(2) section 19(a)(6) of the Order "in that it is patently offensive on its 
face and is designed to frustrate bargaining rather than to achieve agreement." 
As to (1), the union advances no persuasive reasons to support its assertion. 
Hence, we find this unsupported claim to be without merit. As to (2), such 
a contention, in essence, conjectures an unfair labor practice by agency 
management and, thus, does not state a ground for setting aside an agency 
determination of negotiability; therefore, we do not pass upon this claim 
here. See notes 9 and 10, supra.

14/ That Is, there is no stated Intent on the part of the agency and we do 
not interpret the proposal as requiring that union members who perform 
representational functions on official time do the same amount of work as 
if they had spent no official time in the performance of such representational 
functions. See Department of the Air Force, Base Procurement Office,
Vandenberg Air Force Base, California, A/SLMR No. 485, FLRC No. 75A-25 
(Nov. 19, 1976), Report No. 118.
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would require the union to abide by the limitations on the use of official 
time established by the parties in the negotiated agreement, e,g., that 
official time negotiated by the parties for the performance of represen­
tational activities not be used by union representatives to conduct 
internal union b u s i n e s s . F u r t h e r m o r e ,  the language of the proposal 
would not call for any union involvement in the performance of assigned 
duties by employees and, hence, would not require the union "to enforce 
work productivity standards of employees on the job." Thus, the union's 
contentions reflect a misconception of the agency's proposal and are not 
supported by the language of the proposal itself or by its intent as 
reflected in the record before the Council. Accordingly, since the union 
has misinterpreted the meaning and intent of the proposal and for the 
reasons indicated above,we sustain the agency head's determination of 
negotiability as to this proposal.

Agency Proposal V

The Union agrees to actively support the Employer in conducting 
voluntary charity drives in the interest of the community and base, 
and to encourage its membership to contribute on a fair share basis, 
to such worthwhile activities as the Combined Federal Caiq>aign. The 
Union also agrees to actively encourage its members to participate in 
Savings Bond Programs and Blood Donation Drives. Publicity will be 
given through Union Newsletters to members and at Union Meetings to 
encourage members to participate in drives and campaigns as described 
above. Union leadership will keep aware of the progress in these 
activities and will encourage participation of all unit employees as 
citizens of the community in which they work and live.

The Union agrees to actively support and actively encourage its members 
for voluntary participation in the Civilian Personnel Drug and Alcohol 
Abuse Program for anyone that might need or benefit from this program. 
Union officials and stewards will continually support supervisors and 
management in the identification and treatment of individuals needing 
help under these programs.

Agency Determination

The agency determined that the proposal involves matters within the scope 
of bargaining under section 11(a) of the Order and, therefore, is negotiable.

15/ In this regard, section 20 of the Order provides in relevant part;

Sec. 20. Use of official time. Solicitation of membership or 
dues, and other internal business of a labor organization, shall be 
conducted during the non-duty hours of the employees concerned.
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The question Is whether the agency’s proposal Is within the scope of 
bargaining under section 11(a) of the Order.

Question Here Before the Council

Opinion

Conclusion; The first paragraph of the agency's proposal does not Involve 
matters within the scope of bargaining established by section 11(a) of the 
Order. The second paragraph of the proposal, however, does involve a 
matter within the scope of bargaining under section 11(a). Thus, the 
agency determination that the proposal is negotiable was improper as to the 
first paragraph and proper as to the second paragraph. Accordingly, pur­
suant to section 2411.28 of the Council's rules and regulations, the agency 
determination as to the first paragraph of the proposal is set aside and as 
to the second paragraph of the proposal is sustained.

Reasons; As noted before in connection with Proposal I (at 2, supra), the 
section 11(a) bargaining obligation extends to personnel policies and 
practices affecting the bargaining unit and matters affecting bargaining 
unit working conditions. The first paragraph of the proposal here at issue 
concerns union support for agency-conducted charity, bond, and blood 
donation drives, and would require the union to give publicity to such 

 ̂ drives in its internal union publications and at internal union meetings.
Clearly, as with Proposal I above, this proposal, which would mandate actions 

* within the union, also concerns the union's internal activities. Furthermore, 
such voluntary drives are undertaken "in the interest of the community and 
base" as the language of the proposal expressly states. Moreover, as 

^ indicated by the specific language of the proposal, it is directed at and
involves employees "as citizens of the community in which they work and live"

® rather than as bargaining unit employees. Consequently, it is clear that 
It the first paragraph of the proposal does not involve a personnel policy or 
 ̂ practice or matter affecting working conditions within the meaning of 

section 11(a), and, therefore, it is not within the scope of required 
bargaining under the Order

The second paragraph of the proposal, however, involves programs essentially 
different in nature. Alcohol and other drug abuse prevention and treatment 

le programs established specifically for employees directly relate to personnel 
^ policies and practices and matters affecting working conditions within the

16/ See Overseas Education Association, Inc. and Department of Defense,
Office of Dependents Schools, FLRC No. 76A-142 (Feb. 28, 1978), Report
No. 143, at 12-13 and American Federation of Government Employees, Local 3006
and Idaho National Guard, FLRC No. 77A-70 (Dec. 20, 1977), Report No. 139.
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meaning of section 11(a) of the O r d e r T h e  proposal at issue merely 
calls for the bargaining unit representative to provide support and general 
encouragement for such programs. The union contends that a necessary 
consequence of this part of the proposal will be the development of a 
conflict of interest for the union between its adherence to the requirements 
of the proposal and its duty to represent members of the bargaining unit who 
may have a grievance relating to the program(s). We see no such consequence 
of the proposal. As we noted above, the language of the proposal simply 
calls for general union support and encouragement for the program and in no 
way requires the union to compromise its responsibility under the Order to 
employees in the bargaining unit. That is, for example, the proposal would 
neither require the union to identify individual employees who might 
benefit from the program nor require the union to agree with management's 
assessments concerning the needs of individuals.!®./ Indeed, the proposal 
appears to be nothing more than an attempt to effect guidance of the Civil 
Service Commission, concerning the development and maintenance of alcohol 
and other drug abuse prevention and treatment programs for Federal employees, 
namely

The support and active participation of labor organizations will be a 
key element to the success of the program. Union officers and stewards 
who represent the employee concerning working conditions and personnel 
policy will also be influential in creating employee confidence in 
management's policy. It is therefore essential that labor organizations 
understand management's sincere commitment to assist the employee with 
his or her problem. Management should make it clear to union officials 
that an employee will be extended maximum assistance toward 
rehabilitation.

However, it must also be understood that, if the employee is unable to 
raise his or her job performance to an acceptable level, appropriate 
action will be taken.

x7/ Of course, although not at issue here, negotiation as to whether there 
will be alcohol and other drug abuse prevention and treatment programs for 
Federal employees is precluded since such programs were established by 
statute in 1970 and 1972, respectively. Comprehensive Alcohol Abuse and 
Alcoholism Prevention, Treatment, and Rehabilitation Act of 1970, Pub. L. 
91-616, 84 Stat. 1849 (codified at 42 U.S.C. § 4561 (1970)) and Drug Abuse 
Office and Treatment Act of 1972, Pub. L. 92-255, 86 Stat, 84 (codified at 
21 U.S.C. § 1180 (Supp. IV 1974)).

_^/ j-he Council views the agency's proposal as consistent, on its face, with 
the strict confidentiality requirements of both the Comprehensive Alcohol 
Abuse and Alcoholism Prevention, Treatment and Rehabilitation Act Amendments 
of 1974, the Drug Abuse Office and Treatment Act of 1972 and those regula­
tions issued pursuant thereto, and notes, of course, the proposal may not be 
implemented so as to violate the statutes or regulations. See 42 U.S.C.

4582 (1970 & Supp. IV 1974), 21 U.S.C. § 1175 (1970 & Supp. IV 1974) and 
42 C.F.R. Part 2 (1976).

FPM Supplement 792-2, subch. S3.
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oc.

To assure the cooperation and support of labor organizations, 
management should deal with union representatives on program policy 
formulation, and maintain open lines of communication with union 
leaders. Union representatives, for example, could be included in 
briefing sessions or other training and orientation programs so that 
there will be mutual understanding of policy, referral procedure and 
other elements of the program.

Accordingly, we hold that the second paragraph of the proposal, calling 
for union support and cooperation for Alcohol and Drug Abuse Prevention 
and Treatment programs for employees, is within the scope of bargaining 
required under section 11(a) of the Order.20/

Agency Proposal VI

Dues Deduction 

• • • • • •

(5) Total amount of service fee: $.14 per member deductions plus 
$.12 for the remittance as a whole.

(6) Net amount remitted.

Agency Determination 

The agency determined the proposal to be negotiable under the Order.

Question Here Before the Council

is whel
of the Order.

ties
k

The question is whether the agency's proposal is negotiable under section 21

i

Opinion

Conclusion; The agency's proposal involving service charges by the agency 
for union dues deductions is negotiable under section 21 of the Order. 
Thus, the agency head's determination that the proposal is negotiable was

^ / T h i s  decision shall not be construed as expressing or implying any 
opinion of the Council as to the merits of the activity's proposal. We 
decide only that, as submitted by the agency and based on the record before 
the Council, the second paragraph of this proposal is properly subject to 
negotiation by the parties concerned under section 11(a) of the Order.
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proper and, pursuant to section 2411.28 of the Council's rales and 

regulations, is sustained .11/

Reasons: The issue presented by this management proposal is whether agency 
service charges to a labor organization for payroll dues deductions for that 
labor organization’s members is a negotiable matter under the O r d e r I n  
this regard, the Council in its 1971 Report and Recommendationsii.' stated, 
in connection with section 21 of the O r d e r ’’The question of a service 
charge for payroll deductions is a meaningful economic item suitable for 
bargaining between the parties in the same way as other matters governing 
the labor-management r e l a t i o n s h i p . ”25/ Further, in this regard, the Council

21/ This decision should not be construed as expressing or implying any 
p i n i o n  of the Council as to either the merits of the agency proposal or 
the consistency of the amounts to be charged as set forth in the proposal 
with the requirements established by the FPM regarding agency service 
charges for payroll dues deductions (See n. 27, infra). We decide only 
that, as submitted by the agency and based on the record before the Council, 
such proposal seeking to establish agency service charges to a labor^ 
organization for payroll dues deductions for that labor organization s 
members is properly subject to negotiation by the parties concerned under 

section 11(a) of the Order.

22/ The union contends that this agency proposal, taken together with 
Proposals II, III, and V, violates sections 10(e) and 19(a)(1) and (6) of the 
Order. As to its contentions relating to section 10(e), the union advances 
no persuasive reasons to support its assertion. Hence, we find this unsup­
ported claim to be without merit. As to the union's contention relating to 
section 19(a)(1) and (6), such contention, conjecturing in essence, unfair 
labor practices by agency mianagement, does not state a ground for setting 
aside an agency determination of negotiability. Accordingly, we do not 
pass upon this claim here. See notes 9, 10, and 13, supra.

23/ Labor-Management Relations in the Federal Service (1975), at 53-59.

24/ Section 21 of the Order provides in relevant part:

Sec. 21. Allotment of dues. (a) When a labor organization holds 
exclusive recognition, and the agency and the labor organization agree 
in writing to this course of action, an agency may deduct the regular 
and periodic dues from the pay of the members of the organization in 
the unit of recognition who make a voluntary allotment for that purpose. 
Such an allotment is subject to the regulations of the Civil Service 
Commissionj which shall include provision for the employee to revoke 
his aut’norization at stated six-month intervals. Such an allotment 
terainates when--

(1) the dues withholding agreement between the agency and the labor 
organization is terminated or ceases to be applicable to the employee; or

(2) the employee has been suspended or expelled from t;he labor o r g a n i z a t i t '  

25/ Labor-Management Relations in the Federal Service (1975), at 58.
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has conststently held proposals on the matter of service charges for payroll 
dues deductions to be negotiable,— ' subject only to the requirements of the 
Federal Personnel Manual^/ and section 21 of the Order, Accordingly, we 
find this proposal concerned with service charges for payroll dues deduc­
tions to be negotiable to the extent that it is consistent with the 
requirements of FPM chapter 550, subchapter 3-5.

Agency Proposal VII

Union representation

Stewards who solicit grievances, improperly utilize, abuse or 
excessively use official time for representational or similar duties, 
demonstrate continuing disrespect or conflict with supervisors will be

26/ See, e.g., Local 1485, National Federation of Federal Employees and 
Coast Guard Base, Miami Beach, Florida, FLRC No. 75A-77 (Aug. 2, 1976), 
Report No. 110 and National Federation of Federal Employees, Local 476 and 
Joint Tactical Communications Office, Fort Monmouth, New Jersey, 1 FLRC 499 
[FLRC No. 72A-42 (Aug. 8, 1973), Report No. 43].

27/ FPM chapter 550, subch. 3-5. In this connection, we note that, although 
the matter is not relevant to the disposition of the basic question 
presently before the Council of whether service charges for dues deductions 
are negotiable, the parties to the present dispute disagree as to what would 
be the actual amount of the service charge per union member under the 
agency's proposal. With regard to this matter, we refer the parties to FPM 
chapter 550, subchi 3-5(i), which provides:

(i) Costs. The amount of the fee, or no fee, an agency shall charge 
a labor organization for recovering the costs of making each deduction 
is a matter which is subject to negotiation between the agency and the 
labor organization; however, the actual cost of the service is the 
maximum the agency may charge. [Emphasis supplied.]

Hence, as previously mentioned herein at note 21, our decision with respect 
to the negotiability of the agency’s proposal must not be construed as 
expressly or impliedly ruling on the question, which is not before us in 
this case, as to whether the amount of the service charge under the proposal 
is consistent with the requirement of the FPM, quoted and underscored above.

We, further, refer the parties to the Council's Information Announcement of 
September 17, 1973, (1 FLRC 676, 677-79), regarding the matter of cost of 
dues deductions, where the Council stated:

. . . Agencies and unions are advised that in the interest of 
responsible collective bargaining they should not permit negotiations 
over the matter of a charge for dues withholding to interfere with 
consideration of more substantial issues. Again, the relative impor­
tance of this matter shall be judged in relation to the scope of the 
total labor-management relationship.
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replaced by the Union at the Employer’s request. In addition, 
repeated instances of grievances that are not upheld will be prima 
facie evidence of misconduct. Employees who grieve repeatedly and 
are not upheld will be actively discouraged from grieving by the 
Union in similar reasonably non-productive areas.

Agency Determination

The agency determined the phrase "will be replaced by the Union at the 
Employer’s request," which appears in the first sentence of the proposal, 
to be nonnegotiable and the remainder of the proposal to be negotiable 
under the Order.

Question Tlere Before the Council

ther the last sentence of the ager 
within the scope of bargaining under section 11(a) of the Order.

28 /
The question is whether the last sentence of the agency’s proposal—  is

Opinion

Conclusion; The last sentence of the agency’s proposal is outside the 
bargaining obligation established by section 11(a) of the Order. Thus, the 
agency determination that this part of the proposal is negotiable was 
Improper and, pursuant to section 2411.28 of the Council's rules and 
regulations, is set aside.

Reasons; As noted earlier in this decision with respect to Proposals I and
V (at 2 and 9, supra), the bargaining obligation under section 11(a) of the 
Order extends to personnel policies and practices affecting the bargaining 
unit and matters affecting working conditions of bargaining unit employees. 
As indicated with respect to Proposal I, however, it does not extend to 
proposals which do not directly relate to such personnel policies and 
practices and matters affecting working conditions. In our opinion, this 
proposal, like Proposal I, does not directly relate to personnel policies 
and practices and matters affecting working conditions within the meaning of 
section 11(a) of the Order and is, therefore, outside the union's obligation 
to bargain.

28/ By determining that the phrase "will be replaced by the Union at the 
Employer's request" is nonnegotiable, in effect deleting it from the first 
sentence of the proposal, the agency has effectively rendered the remainder 
of that sentence meaningless. Furthermore, inasmuch as the second sentence 
of the proposal is made dependent upon the first sentence by the connecting 
phrase, "In addition," the second sentence of the proposal, also, is rendered 
in effect meaningless. Hence, we do not consider these sentences of the 
proposal to be at issue herein and, therefore, confine our decision to the 
question of the negotiability of the last sentence of the proposal.
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This agency proposal would require that ’'Employees who grieve repeatedly 
and are not upheld will be actively discouraged by the Union in similar 
reasonably non-productive areas,” Thus, the proposal would require the 
union, as the representative of the employees, actively to discourage 
grievances by employees who have been repeatedly unsuccessful with respect 
to their grievances in the past even though such grievances fell within 
the scope of the negotiated grievance procedure. Under the proposal, 
therefore, the union would be required, prior to the first stage of the 
grievance procedure, that is prior to deciding whether to invoke the 
grievance procedure, actively to discourage a potential grievant from 
pressing his grievance. This requirement is predicated upon the relation­
ships within the union as well as between the union and the members of the 
bargaining unit it represents and. clearly as with Proposal I, herein, 
concerns Internal union affairs.^' It is, in our view, only indirectly 
concerned with personnel policies and practices and matters affecting 
working conditions of employees in the bargaining unit within the meaning 
of section 11(a) of the Order. Therefore, we find the proposal does not 
involve a matter within the scope of required bargaining under section 11(a) 
of the Order and hold that the agency determination to the contrary must be 
set aside.

By the Council.

Henry B.^^razier III 
Executive Director

Issued: June 29, 1978

29/ See text and accompanying notes. Proposal I, supra.
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American Federation of Government Employees, AFL-CIO, Local 2054 and 
Veterans Administration Hospital, Little Rock, Arkansas. The dispute 
Involved the negotiability of the union's proposal which, in substance, 
was a proposal for a grievance procedure free of express contractual 
limitations.

Council action (June 30, 1978). The Council held that the agency had 
misinterpreted the union's proposal and thereby failed to establish 
that its cited regulations were applicable so as to preclude negotiation

of the proposal; and, further, that the proposa,l was not barred from 
negotiation by the Order, Accordingly, pursuant to section 2411.28 
of its rules, the Council set aside the agency's determination that 
the proposal was nonnegotiable.

FLRC No. 77A-125

Si
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, AFL-CIO, Local 2054

(Union)

and FLRC No. 77A-125

Veterans Administration Hospital, 
Little Rock, Arkansas

(Activity)

DECISION ON NEGOTIABILITY ISSUE

Union Proposal

During negotiations between the parties on a grievance procedure as required 
by section 13 of the Order,!:/ the activity demanded that four exclusions 
from the procedure’s scope be expressly stated in the agreement.!./ In 
response, the union proposed "to not include the . . . exclusions [demanded 
by the agency1 within the grievance procedure" [emphasis in original], thus 
proposing for negotiation, in substance, a grievance procedure free of express 
contractual limitations.

Agency Determination

The agency determined, in essence, that the union’s proposal would establish 
that the scope of the parties' negotiated gfievance procedure would cover

_1/ Section 13(a) of the Order provides in part that "An agreement between 
an agency and a labor organization shall provide a procedure, applicable 
only to the unit, for the consideration of grievances,"

V  The express exclusions demanded by the agency were;

1. Disciplinary actions proposed and taken by authority higher than 
Hospital Director and/or Canteen Manager in accordance with published 
VA policies and regulations.

2. Grievances over matters considered excluded from negotiations by 
Article 4(b) and 5Cb) of this Agreement.

(Articles 4(b) and 5(b) are restatements of Sections 11(b) and 12(b) 
of the Order)

(Continued)
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matters which are noimegotiable under agency regulations for which a 
"compelling need" exists,!/ and under sections 11(b), 12(b), and 13 of the 

Order, and, hence, that the proposal is nonnegotiable.

Question Here Before the Council

The question is whether the union's proposal for, in effect, a negotiated 
grievance procedure containing no express contractual limitations on its 
scope, is barred from negotiation by either published agency regulations 

or the Order.

Opinion

Conclusion: The agency misinterpreted the proposal and thereby failed to 
establish that its regulations are applicable so as to preclude negotiation 
of the proposal.^/ Furthermore, the proposal is not barred from negotiation 
by the Order.— / Therefore, the agency's determination that the proposal is 
nonnegotiable was improper and, pursuant to section 2A11.28 of the Council's 

rules, is set aside.

(Continued)

3. The content of Agency policies and regulations.

4. Termination of temporary and probationary employees.

The matters determined to be nonnegotiable by the agency are those 
described in the exclusions from the scope of the grievance procedure 
demanded by the agency, listed in note 2, supra. Other provisions of the 
parties' agreement, including those relating to the negotiated grievance 
procedure, are not before us.

j4/ In view of our decision herein, we find it unnecessary to reach the 
additional contention of the agency that the authority of the Council 
delegated by the President under section 11(a) of the Order to rule on the 
"compelling need" for agency regulations to bar negotiations infringes upon 
the regulatory authority of the Administrator of the Veterans Administration 
pursuant to 38 U.S.C. § 4202 (1970).

_5/ Since, as discussed hereinafter, we do not view the union's proposal as ^
including within the proposed scope of the parties' negotiated grievance 
procedure the matters demanded to be excluded by the agency, we do not reach 
the question of whether the inclusion of any of these matters within a 
grievance procedure negotiated under the Order is barred by statute or the Order.

This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the proposal. We decide only 
that, in the circumstances presented, the proposal is properly subject to ^
negotiation by the parties concerned under section 11(a) of the Order.
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Reasons; The agency claims in substance that the union's proposal, in 
essence for a negotiated grievance procedure free of express contractual 
limitations, would establish that the scope of the negotiated grievance 
and arbitration procedure would cover certain matters (set forth in note 2, 
supra) which, in the agency’s view, are nonnegotiable under agency 
regulations for which a "compelling need" exists and under sections 11(b), 
12(b), and 13 of the Order. Thus, the agency contends that the union’s 
proposal is, itself, nonnegotiable under agency regulations and the Order.
We find the agency's contentions to be without merit.

Turning first to the agency’s assertion of its regulations as a bar to 
negotiation, we find that the agency has misinterpreted the meaning of the 
proposal. The union's proposal to omit the exclusions demanded by the 
agency would merely dispense with express contractual limitations on the 
scope of the negotiated grievance procedure; it would not, by itself, 
provide a basis for any claim that particular matters were intended by 
the parties to be included within the procedure’s scope. For example, as 
to the inclusion of grievances over matters covered by agency regulations, 
the Order clearly envisions an affirmative provision in the negotiated 
agreement to effect such coverage. Thus, the Council stated in its 
Report and Recommendations which led to the amendment of section 13 of the 
Order to read as it currently provides:

[T]he parties may, through provisions in their negotiated agreement, 
agree to resolve grievances over matters covered by agency regulations 
and within the discretion of agency management through their negotiated 
grievance procedure. In fact, . . . the parties may make their 
negotiated grievance procedure the exclusive procedure for resolving 
grievances of employees in the bargaining unit over agency policies 
and regulations not contained in the agreement. If the parties should 
agree to make the negotiated procedure the exclusive procedure, 
grievances over agency policy and regulation, to the extent covered 
thereby, would no longer be subject to grievance procedures established 
by agency regulations .-Z.'

Thus, the agency’s contrary interpretation of the union’s proposal as 
establishing that the coverage and scope of the parties’ grievance 
procedure will cover matters assertedly nonnegotiable under agency regulations 
is erroneous.

Accordingly, consistent with established Council precedent, we hold that 
the agency has failed to demonstrate the applicability of its regulations as 
bar to negotiation of the union's proposal under section 11(a) of the Order

7/ Labor-Management Relations in the Federal Service (1975) at 43-44.

See, e.g., Laborers' International Union of North America, Local 1056 
and Veterans Administration Hospital, Providence, Rhode Island, FLRC 
75A-113 (Apr. 21, 1977), Report No. 124, at 3 of Council decision. In view
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As to the agency's contentions that the Order renders the union's 
proposal nonnegotiable, we find that the proposal, in substance that the 
negotiated grievance procedure be free of express contractual limitations, 
is consistent with the Order's requirements. In this regard, section 13 
of the Order, as amended, provides in relevant part as follows:

Sec. 13. Grievance and arbitration procedures, (a) . . . The 
coverage and scope of the procedure shall be**negotiated by the parties 
to the agreement with the exception that it may not cover matters 
for which a statutory appeal procedure exists and so long as it does 
not otherwise conflict with statute or this Order. It shall be the 
exclusive procedure available to the parties and the employees in the 
unit for resolving grievances which fall within its coverage. . . . 
[Emphasis supplied in part.]

In its Report and Recommendations the Council stated as to the intended 
meaning of section 13:

The Council has carefully considered whether the Order should contain 
any specific limitations upon the scope and coverage of negotiated 
grievance procedures other than the exclusion of matters covered by 
statutory appeal procedures. It has concluded that the Order should 
not contain any other specific limitations. Instead, the coverage 
and scope of the negotiated grievance procedure should be negotiated 
by the parties, so long as it does not otherwise conflict with statute 
or the Order, and matters for which statutory appeal procedures exist 
should be the sole mandatory exclusion prescribed by the Order. This 
will give the parties greater flexibility at the negotiating table to 
fashion a negotiated grievance procedure which suits their particular 
needs. For example, it will permit them to include grievances over 
agency regulations and policies, whether or not the regulations and 
policies are contained in the agreement, provided the grievances are 
not over matters otherwise excluded from the negotiations by sections 
11(b) and 12(b) of the Order or subject to statutory appeal procedures.!'

Thus, in general, it is clear that under section 13, agreements subject to 
the Order must contain a grievance procedure whose coverage and scope is 
negotiated by the parties. However, while the Order requires the parties 
to negotiate the coverage and scope of their grievance procedure, the Order 
also specifically limits that procedure, to the extent that it "may not 
cover matters for which a statutory appeal procedure exists and so long as

(Continued)

of our determination that the agency has not established the applicability 
of its regulations to the disputed proposal, we do not reach the question 
of the "compelling need" for those regulations.

y  Labor-Management Relations in the Federal Service (1975) at 43.
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it does not otherwise conflict with statute or this Order." Furthermore, 
although the Order does not require that these prescribed limitations be 
expressly recited as restrictions on the coverage and scope of the negotiated 
grievance procedure in each agreement negotiated under the Order 
nevertheless such limitations on negotiated grievance procedures plainly 
apply whether or not the provisions describing an agreement’s grievance 
procedure recite them. Hence, failure to repeat such restrictions established 
by the Order in an agreeement does not render an otherwise negotiable 
grievance procedure nonnegotlable.

It is also clear, generally, that under section 13 of the Order the parties 
may agree to contractual limitations on the coverage and scope of their 
negotiated grievance procedure which limitations are more restrictive than 
those prescribed by the Order.11./ However, it is equally obvious that such 
additional limitations must be negotiated and may not be unilaterally 
imposed by either party.

Applying the foregoing principles to the instant proposal, we have found- 
that the union merely proposes for negotiation a grievance procedure without 
any express contractual limitations (i.e., either reflecting those limitations 
set forth in the Order or including additional limitations more restrictive 
than those prescribed by the Order). As is apparent from the discussion 
above, such a proposal is consistent with the Order. That is, the Order 
does not require that the prescribed limitations set forth in the Order 
be expressly recited in the negotiated grievance procedure. As to additional 
limitations more restrictive than those prescribed by the Order, the Order 
requires that they be negotiated, not unilaterally imposed by either party.
Of course, while the proposal for a negotiated grievance procedure free of 
express contractual limitations is, thus, negotiable, we emphasize that the 
restrictions established by the Order apply whether or not the provisions 
of the negotiated grievance procedure recite them. Hence, we set aside 
the agency's determination that the Order bars negotiation of the union’s 
proposal.

In summary, we hold that the union's proposal is not barred from negotiation 
by agency regulations or the Order. Accordingly, we find the proposal 
negotiable.

By the Council.

Issued: June 30, 1978

10/ Of course, the Order provides that the requirements of section 12 be 
expressly stated in all agreements negotiated under the Order.

11/ See generally Labor-Management Relations in the Federal Service (1975) 
at 42-44.
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American Federation of Government Employees, AFL-CIO, Local 15 and 
Internal Revenue Service, North-Atlantlc Regional Appellate Office,
New York. The dispute involved proposals which the union sought to 
negotiate concerning supervisory observation or monitoring of Appeals 
Officers' conferences with taxpayers, which the agency determined to 
be nonnegotiable under section 12(b) of the Order. However, at the 
time of the union's appeal to the Council from the agency's determina­
tion, an unfair labor practice complaint which the union had previously 
filed in the dispute was pending before the Assistant Secretary for 
resolution under his procedures.

Council action (July 7, 1978). The Council found that the union's 
appeal, attempting to raise issues as to the negotiability of the 
disputed proposal under the Order, was prematurely filed and that 
the conditions for Council review of such issues, as prescribed in 
section 11(c)(4) of the Order and section 2411.22 of the Council's 
rules, had not been met. Accordingly, the Council denied the union’s 
appeal.

FLRC No. 78A-4
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July 7, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 2041S

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: American Federation of Government Employees, 
AFL-CIO, Local 15 and Internal Revenue 
Service, North-Atlantic Regional Appellate 
Office, New York. FLRC No. 78A-4

Dear M r . King:

The Council has carefully considered your petition for review and the 
agency's statement of position, in the above-entitled case. For the reasons 
indicated below, the Council has determined that your appeal must be denied.

The basic facts, as set forth in the record, are as follows: During the 
term of an agreement between the Regional Commissioner, North-Atlantic 
Region, Internal Revenue Service (the activity) and the American Federation 
of Government Employees, AFL-CIO, Local 15 (the union), supervisors in the 
activity's Appellate Division several times attended and observed taxpayer 
conferences with Appeals Officers. The union expressed its concerns over 
such supervisory observation of Appeals Officers, alleging such observation 
was a change in past practice and was negotiable. The activity took the 
position that this evaluation technique had always been available to a 
supervisor at the option of the chief of each Appellate Office, although it 
had been utilized only sporadically in recent years in the North-Atlantic 
Region, and that, even if not a past practice, the matter was exempted from 
the activity's obligation to negotiate. The parties attempted unsuccessfully 
to resolve their differences and simultaneously were engaged in negotiations 
for a new contract. Thereafter, the activity, reaffirming its position that 
there had been no change in past practice and that the matter is not subject 
to negotiation, solicited and offered to discuss "any specific questions or 
concerns" of the union in this area.

Subsequently, the union filed an unfair labor practice charge with the 
activity alleging that its refusal to negotiate with the union on the sub­
ject matter of the activity's right to have supervisors monitor Appeals 
Officers' conference technique violated section 19(a)(1) and (6) of the 
Order, and requested negotiations on this matter. At the same time,
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as an alternative to its primary position that the activity's failure to 
negotiate the propriety of the supervisory observations was an unfair labor 
practice, the union submitted four proposals, including the three involved 
in the present appeal, to the activity and requested negotiations "as to 
the manner in which the subject observations will, if ultimately deemed 
proper, be conducted." The union alleges that at a meeting held in an 
attempt to resolve the Issues, the activity withdrew its position that 
supervisory monitoring of conferees was established practice, but still 
maintained that the issue was nonnegotiable while allowing for negotiations 
over the impact of the decision. Thereafter, the activity notified the 
union that the request to negotiate over the impact of the activity's 
decision to monitor conferees was not timely and that the proposals which 
are the subject of the instant appeal are nonnegotiable under section 12(b) 
of the Order. The union then filed an unfair labor practice complaint 
alleging that the activity violated section 19(a)(1) and (6) of the Order 
by instituting "a new working condition (namely monitoring of conferees) 
without notifying the Union," and by refusing "to negotiate the act of 
monitoring." Seven months after the activity asserted that the union's 
proposals were nonnegotiable, the union requested an agency head negoti­
ability determination on its proposals.

The Internal Revenue Service (the agency) determined that the three 
proposals here in dispute are nonnegotiable because they deny management 
"the effective means to exercise rights and to discharge responsibilities" 
reserved in section 12(b)(1), (2), (4) and (5) of the Order. Further, the 
agency head agreed with the conclusion reached by the activity that a 
fourth proposal, not before the Council, was negotiable. He stated, 
however, that since the "existing regular term agreement between the 
parties" addresses the subject of that fourth proposal in detail, the 
agency's "determination on the strict question of whether the fourth 
proposal is negotiable, therefore, should not necessarily be construed as 
acknowledging that there is presently an obligation to bargain over it."
The agency also stated in its determination that since nearly seven months 
elapsed between the activity's assertion of nonnegotiability and the union's 
request for an agency head negotiability determination it is:

. . . unreasonable to hold management open to a mid-contract duty to 
bargain for such a long time in circumstances where it could 
reasonably have been concluded that the union had dropped the matter, 
especially where the proposal was always acknowledged to be negotiable 
and where it was, in fact, addressed in major part during simultaneous 
regular term bargaining.

The union subsequently appealed this determination of nonnegotiability to 
the Council and the agency filed a statement of its position.

In your appeal to the Council, you assert that the proposals are negotiable 
and further that "[t]he parties were involved in unfair^ labor practice 
charges concerning this issue but also came to a resolution of those 
charges." The agency, however, maintains that the "referred-to unfair labor
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practice complaint has not been resolved. ”2./ The agency also asserts that 
the present negotiability appeal and the unfair labor practice complaint 
arise out of the same alleged unilateral change in policy and are inextri­
cably related. Thus, especially in view of the pending unfair labor 
practice complaint regarding the activity’s alleged refusal to negotiate, 
the agency requests the Council to deny the union’s petition for review of 
negotiability issues arising in an unfair labor practice context. More 
particularly, the agency claims "that the union is primarily concerned with 
the [activity’s] alleged refusal to negotiate, as opposed to the negoti­
ability of the union’s proposals, and that the proper forum for the entire 
matter is presently before the Assistant Secretary.”

The Council is of the opinion that the negotiability issues attempted to 
be raised by the union in its appeal are premature.^/ As previously 
indicated, a union unfair labor practice complaint was filed with the 
Assistant Secretary alleging that the activity violated the Order by 
instituting "a new working condition (namely monitoring of conferees) 
without notifying the Union" and by refusing "to negotiate the act of 
monitoring." The agency contends, in regard to this unfair labor practice 
complaint, among other things, that the supervisory observation of Appeals 
Officers was a past practice and thus the activity has made no change in 
working conditions and has no obligation to bargain. Thus, the issue of 
whether the activity fulfilled any bargaining obligation it may have had 
under the Order in regard to the monitoring of conferees is currently 
before the Assistant Secretary for resolution in accordance with his 
procedures. Hence, a determination by the Assistant Secretary that the 
activity had no obligation to bargain, or had fulfilled any bargaining 
obligation which did exist, under the Order in regard to the monitoring of 
conferees would have the effect of precluding the necessity for a Council 
decision under section 11(c)(4) of the OrderA/ by rendering moot the 
negotiability issues, thereby avoiding an unwarranted proliferation of 
cases before the Council.

V  The Council has been administratively advised by the Labor-Management 
Services Administration that the union unfair labor practice complaint was 
being processed under the Assistant Secretary's procedures during the 
pendency of this case.

2J In view of the Council's decision herein, it is unnecessary for the 
Council to pass upon the other contentions raised by the agency.

_3/ Section 11(c)(4) of the Order provides as follows:

Sec. 11. Negotiation of agreements.

(c) If, in connection with negotiations, an issue develops as to 
whether a proposal is contrary to law, regulation, controlling 
agreement, or this Order and therefore not negotiable, it shall be 

resolved as follows:
(Continued)
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Furthermore, were the Council to decide under section 11(c)(4) that the 
union's proposals are negotiable, while the issue as to the activity's 
fulfillment of any obligation to bargain which may exist in regard to the 
monitoring of conferees remained to be resolved, such Council decision 
would lack finality as to the underlying dispute between the parties in 
this case.A' In other words, if the Assistant Secretary subsequently 
determined under his procedures, that the activity had no obligation to 
bargain or had fulfilled any bargaining obligation which did exist under 
the Order in regard to the monitoring of conferees, that decision would be 
dispositive of the parties’ underlying dispute, notwithstanding the previous 
decision of the Council issued pursuant to section 11(c)(4).— '

Moreover, it appears that the factual determinations required to be made 
by the Assistant Secretary in order to resolve the unfair labor practice 
complaint; viz., whether the monitoring of conferees was a past practice 
or a unilateral change, determinations with respect to the effect of 
bargaining history and the parties' agreement, and the circumstances of the 
activity's actions underlying the dispute, are "inextricably intertwined" 
with disputed issues of fact which must be determined in order to resolve 
the negotiability issues sought to be raised in this instant appeal.— '
"Such disputed issues of fact are best resolved through the adversary 

process of a formal hearing. "Z/

(Continued)

(4) A  labor organization may appeal to the Council for a decision 
when —

(i) it disagrees \^th an agency head's determination that a proposal 
would violate applicable law, regulation of appropriate authority 
outside the agency, or this Order, or

(ii) it believes that an agency's regulations, as interpreted by the 
agency head, violate applicable law, regulation of appropriate 
authority outside the agency, or this Order . . . .

In this regard, section 2411.53 of the Council's rules (5 C.F.R. 2411.53) 
provides that "[t]he Council shall not issue advisory opinions."

A/ National Treasury Employees Union and Bureau of Alcohol, Tobacco and 
Firearms. Midwest Regional Office. Chicago, Illinois. FLRC No. 78A-8 
(July 7, 1978), Report No. 152 . See also National Labor Relations Board 
Union. Local 6 and National Labor Relations Board, Region 6, Pittsburgh, 
Pennsylvania. FLRC No. 77A-109 (Apr. 22, 1978), Report No. 149.

See National Office, National Border Patrol Council, National I&NS 
Council, AFGE and Immigration and Naturalization Service. Department of 
Justice, FLRC No. 76A-47 (Sept. 29, 1976), Report No. 114.

]_! Labor-Management Relations in the Federal Service (1975) at 48.
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Therefore, for the reasons stated, we find that the instant appeal, 
attempting to raise issues as to the negotiability of the disputed proposals 
under the Order, is prematurely filed and the conditions for Council review 
of such issues, as prescribed in section 11(c)(4) of the Order and section 
2411.22 of the Council’s rules (5 C.F.R. 2411,22), have not been met.

Accordingly, because your petition for review fails to meet the conditions 
for review prescribed by section 11(c)(4) of the Order and section 2411,22 
of the Council’s rules of procedure (5 C.F.R. 2411.22), your appeal is 
hereby denied.

By the Council.

Sincerely,

Henry fl./Frazier III ^ 
Executi^ Director

cc; A. B. Horn 
IRS
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National Treasury Employees Union and Bureau df Alcohol, Tobacco and 
Firearms, Midwest Regional Office, Chicago, Illinois. The dispute 
involved proposals which the union sought to negotiate concerning 
the realignment of work and related procedures, and which the activity 
declared to be nonnegotiable. The agency rejected the union's sub­
sequent request for a negotiability determination as both untimely and 
moot; and at the same time, issued its final decision with respect to 
the related unfair labor practice charge which the union had filed in 
the dispute. The union thereupon filed the instant petition for review 
of negotiability issues with the Council and, during the pendency of 
its appeal before the Council, filed an unfair labor practice complaint 
with the Assistant Secretary.

Council action (July 7, 1978). The Council found that the union's appeal, 
attempting to raise issues as to the negotiability of the disputed pro­
posals under the Order, was prematurely filed and that the conditions 
for Council review of such issues, as prescribed in section 11(c)(4) 
of the Order and section 2411.22 of the Council's rules, had not been 
met. Accordingly, the Council denied the union's appeal.

FLRC No. 78A-8
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July 7, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Mr. Alan S. Hersh 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, NW., Suite 1101 
Washington, D.C. 20006

Re: National Treasury Employees Union and
Bureau of Alcohol, tobacco and Firearms, 
Midwest Regional Office, Chicago, Illinois, 
FLRC No, 78A-8

Dear Mr. Hersh:

The Council has carefully considered your petition for review and 
supplement thereto, and the agency's statement of position in the above­
entitled case. For the reasons indicated below, the Council has determined 
that your appeal must be denied.

The basic facts, as set forth in the record, are as follows; During the 
term of the national agreement between the Department of the Treasury, 
Bureau of Alcohol, Tobacco and Firearms (the agency) and the National 
Treasury Employees Union (the union), management proposed certain changes 
in employment conditions which would affect bargaining unit employees. In 
response, the union submitted bargaining proposals to the agency's Midwest 
Regional Office (the activity) concerning the realignment of work and the 
procedures thereof in the Firearms/Explosives Licensing Section of the 
region's Technical Services Division. On October 25, 1977, the activity 
declared the union's proposals nonnegotiable, alleging that they infringed 
management's reserved rights under the Order and conflicted with the 
controlling national agreement. On November 28, 1977, the union requested 
an agency head negotiability determination on its proposals. The agency 
head rejected this request as both "untimely and moot," alleging that it 
was the agency's "understanding" that the proposed changes, which had 
recently been implemented, were instituted only after the union "had been 
provided with notice, had been afforded an opportunity to negotiate, and 
had acquiesced to the determination by [activity] regional officers that
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[the union's] proposals regarding the changes, were nonnegotiable."i/ The 
union thereafter timely filed its instant appeal with the Council.^/

In your appeal to the Council, you assert that; the request for an agency 
head negotiability determination within approximately 1 month of the 
activity’s taking the position that the proposals are nonnegotiable was 
not untimely; no authority is cited by the agency to support the activity's 
conclusions as to untimeliness and mootness, thereby making it impossible 
for the union to adequately respond; and, the '.'understanding" on the part 
of the agency is "completely without foundation." In this latter regard, 
you challenge the agency to produce any evidence signed by the union which 
would indicate its "acquiescence" in the determination at the local level 
that the proposals were nonnegotiable.

The Council is of the opinion that the negotiability issues attempted to 
be raised by the union in its appeal are premature. The essence of the 
contentions and arguments of the parties principally relates to whether, 
under the particular circumstances here presented, the agency has met its 
obligation to bargain over the union's proposals.3./ Hence, the substance 
of the parties' allegations raises unfair labor practice issues appropriate 
for resolution under the procedures set forth under section 6(a)(4) of the 
Order .A/ As previously indicated (note 1, supra), the issue of the agency's 
fulfillment of its bargaining obligation under the Order is currently before 
the Assistant Secretary for resolution in accordance with his procedures.

Moreover, a determination by the Assistant Secretary that the activity had 
fulfilled its bargaining obligation under the Order in regard to the union's 
proposals would have the effect of precluding the necessity for a Council

1̂ / T.n its rejection of the union's request for an agency head negotiability 
determination, the activity also issued its final decision with respect to 
unfair labor practice charges filed by the union alleging that the activity 
acted unilaterally when it made the subject changes, asserting that "the 
record indicates that the [activity] fulfilled its bargaining obligations 
with [the union] on this matter." The Council has been administratively 
advised by the Labor-Management Services Administration that the union 
filed an unfair labor practice complaint during the pendency of this case.

2J The agency additionally contends that the union's petition to the 
Council was not filed within the time limits.prescribed in the Council's 
rules of procedure. Apart from other considerations, such contention is 
based on a misinterpretation of section 2411.24(c)(2) of the Council’s 
rules (5 C.F.R. 2411.24(c)(2)) and is totally without merit.

V  Noue of the parties' submissions to the Council address the negotiability 
of the union's proposals.

National Office, National Border Patrol Council, National I&NS Council, 
AFGE and Immigration and Naturalization Service, Department of Justice.
FLRC No. 76A-47 (Sept. 29, 1976), Report No. 114.
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decision under section 11(c)(4) of the Orderl/ by rendering moot the 
negotiability issues, thereby avoiding an unwar¥:anted proliferation of 
cases before the Council, Furthermore, were the Council to decide under 
section 11(c)(4) that the union's proposals are negotiable, while the 
issue as to fulfillment of the agency's .obligation to bargain under the 
Order remained to be resolved, such Council decision would lack finality 
as to the underlying dispute between the parties in this case,§J In other 
words, if the Assistant Secretary subsequently determined under his pro­
cedures, that the agency had fulfilled its bargaining obligation under 
the Order in regard to the union's proposals, that decision would be 
dispositive of the parties' underlying dispute, notwithstanding the 
previous decision of the Council issued pursuant to section ll(c)(4).Z./

Therefore, for the reasons stated, we find that the instant appeal, 
attempting to r^ise issues as to the negotiability of the disputed pro­
posals under the Order, is prematurely filed and the conditions for Council

V  Section 11(c)(4) of the Order provides as follows: 

Sec. 11. Negotiation of agreements.

(c) If, in connection with negotiations, an issue develops as to 
whether a proposal is contrary to law, regulation, controlling 
agreement, or this Order and therefore not negotiable, it shall be 
resolved as follows:

(4) A labor organization may appeal to the Council for a decision 
when —

(i) it disagrees with an agency head's determination that a proposal 
would violate applicable law, regulation of appropriate authority 
outside the agency, or this Order, or

(ii) it believes that an agency's regulations, as interpreted by the 
agency head, violate applicable law, regulation of appropriate 
authority outside the agency, or this Order . . . .

In this regard, section 2411.53 of the Council's rules (5 C.F.R. 2411.53) 
provides that "[t]he Council* shall not issue advisory opinions."

y  American Federation of Government Employees, AFL-CIO, Local 15 and 
Internal Revenue Service, North-Atlantic Regional Appellate Office, New 
York, FLRC No. 78A-4 (July 7, 1978), Report No. 152. See also National 
Labor Relations Board Union, Local 6 and National Labor Relations Board, 
Region 6, Pittsburgh, Pennsylvania, FLRC No. 77A-109 (Apr. 12, 1978),
Report No. 149.
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review of such Issues, as prescribed In section 11(c)(4) of the Order and 
section 2411.22 of the Council's rules (5 C,F,R. 2411,22), have not been 
met.

Accordingly, because your petition for review falls to meet the conditions 
for review prescribed by section 11(c)(4) of the Order and section 2411.22 
of the Council's rules of procedure (5 C.F.R. 2411.22), your appeal is 
hereby denied.

By the Council.

Sincerely,

Henry B. 
Executive

J izier III 
irector

cc: J. Panagis 
ATF
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Internal Revenue Service, Jacksonville District and National Treasury 
Employees Union, Florida Joint Council (Smith, Arbitrator). The 
arbitrator found that the two GS-9 grlevants should have been temporarily 
promoted by reason of their performance of a substantial amount of 
GS-11 work during the period of time In question and awarded them 
appropriate backpay for the period. The Council accepted the agency's 
petition for review Insofar as It related to the agency's exceptions 
which alleged that the arbitrator's finding that the grlevants performed 
GS-11 work was Inconsistent with and In violation of classification 
requirements of the Civil Service Commission, and that the backpay 
award may not be legally Implemented. The Council also granted the 
agency's request for a stay. (Report No. 140)

Council action (July 12, 1978). Because this case and the backpay 
award concerned Issues within the jurisdiction of the Comptroller 
General's Office, the Council requested from him a decision as to 
whether the arbitrator's award violated applicable law. Based upon 
the decision of the Comptroller General, rendered In response to the 
Council's request, the Council concluded that the arbitrator's award 
did not violate applicable law. Accordingly, pursuant to section 
2411.37(b) of its rules of procedure, the Council sustained the arbitra­
tor's award and vacated the stay which it had previously granted.

FLRC No. 77A-97
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

Washington, D.C. 20415

Internal Revenue Service,
Jacksonville District

and FLRC No. 77A-97

National Treasury Employees Union,
Florida Joint Council

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

According to the arbitrator's award, this matter arose after a general 
reallocation of case assignments among revenue officers at the activity.
As a result of this reassignment, the grievants, two GS-9 Revenue Officers, 
were assigned responsibility for substantial numbers of cases that were 
computer coded as Level 2 which indicated that the cases met the predicted 
work requirements of GS-11. Each of the grievants filed a grievance 
requesting a temporary promotion to GS-11 for the period during which they 
were assigned the duties of a GS-11 Revenue Officer— assertedly the period 
during which they were assigned computer coded Level 2 cases— on the basis 
that this constituted a detail to a position of higher grade withiti the 
meaning of the negotiated agreement which thereby entitled them to a 
temporary promotion.

The activity determined that in order to effectively evaluate the grievances, 
it was necessary to review the case inventories of the grievants to deter­
mine the grade level of the assigned cases. This review was conducted on 
January 29, 1976, and it was concluded that the assignment of computer 
coded Level 2 cases to the grievants did not result in a higher classified 
level of work. The grievances were denied by the activity and ultimately 
were submitted to arbitration.

The Arbitrator's Award

To resolve the grievances, the arbitrator first questioned whether the 
"grievants did in fact perform GS-11 work during the period or periods 
claimed." In this respect the arbitrator concluded the proper inquiry was 
"whether the job duties thus assigned are of a quantity or magnitude beyond 
that normally expected of 'developmental' work assignments, and, so far as 
appears, have been performed at least at the minimum range of skill and 
responsibility properly to be expected of the officer." He determined that
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the computer code levels presumptively established the grade level of the 
work involved, subject to reasonable review and reevaluation by management. 
It was also clear to the arbitrator that each grievant had a preponderance 
of Level 2 cases, presumably involving GS-11 work, that was beyond the 
developmental level. He observed that prior to the review of January 29, 
1976, the activity took no action to revise the assigned case level of the 
grievants or to question the quality of their job performance and that more 
than 30 consecutive days elapsed between the initial assignments to the 
grievants and the January 29 review. In view of these circumstances, the 
arbitrator held:

[F]or purposes of application of Article 8, Section 1, . . . [the 
grievants] were doing a substantial amount of GS-11 work on the cases 
to which they were assigned such as to have entitled them to a tempor­
ary promotion and to be paid the GS-11 rate of pay during that 
period. . . .

. . .  On the evidence of record, however, and especially in view of the 
reviews of January .29, there is no basis for holding that from 
January 29 onward they were performing significant amounts of such 
work.

In view of these conclusions respecting the level of work performed by the 
grievants, the arbitrator next questioned whether the detail provision of 
the negotiated agreement applied to the factual circumstances surrounding 
these grievances. In the arbitrator's judgment such provision applied and

should be construed to mean that if a lower graded employee is assigned 
to perform higher graded work, in properly significant proportions, and 
does so for a consecutive period of at least 30 days, he thereby becomes 
entitled to a "temporary promotion" and, more importantly, to be paid 
for such period the rate of pay normally associated with the higher 
level work.

Accordingly, the arbitrator upheld the grievances and awarded the grievants 
backpay based on the rate differential between GS-9 and GS-11 for the period 
commencing on the date each grievant was, respectively, first assigned the 
GS-11 duties, in properly significant proportions, and ending for both 
grievants on January 29, 1976, the date of the review by management of the 
case inventories of the grievants.

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the 
Council. Under section 2411.32 of the Council's rules of procedure, the 
Council accepted the petition for review insofar as it related to the agency's 
exception which alleged that the arbitrator's finding that the grievants 
performed GS-11 work is Inconsistent with and in violation of classification 
requirements of the Civil Service Commission and the agency's exception which 
alleged that the backpay award may not be legally implemented.
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(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously noted, the Council accepted the agency's petition for review 
insofar as it related to its exception which alleged that the arbitrator's 
finding that the grievants performed GS-11 work is inconsistent with and in 
violation of classification requirements of the Civil Service Commission 
and the agency's exception which alleged that the backpay award may not be 
legally implemented. Because this case and its award of backpay concerns 
issues within the jurisdiction of the Comptroller General's Office, the 
Council requested from him a decision as to whether the arbitrator's award 
violates applicable law. The Comptroller General's decision in this matter, 
B-191266, June 12, 1978, is set forth below.

The background of this case, as presented in the arbitrator's award 
and opinion dated July 21, 1977, is as follows. The grievants,
Roy F. Ross and Everett A. Squire, were employed as Revenue Officers, 
grade GS-9, by the Internal Revenue Service Jacksonville District, and 
were assigned to the Collection Division in the IRS office in 
St. Petersburg, Florida. The principal duties of a Revenue Officer in 
the Collection Division are to arrange for the collection of delinquent 
taxes and to secure delinquent returns. Each case is assigned a 
numeric indicator supplied by the IRS computer on the basis of selected 
objective criteria. Pursuant to the "Case Assignment Guide for Revenue 
Officers" of the IRS Manual, the numeric level assigned indicates the 
predicted grade level of the case and is the primary consideration in 
the assignment of cases for field contact. Numeric Level I cases meet 
the predicted work requirements of grade GS-12; Level 2 cases meet such 
requirements of grade GS-11; and Level 3 cases are for lower grades.
The general objective is that Level 1 and 2 cases are to be assigned 
to Revenue Officers in grades GS-12 and GS-11 to the maximum extent 
feasible, but they may be assigned as developmental work to lower 
graded officers to enable them to gain experience in higher grade work. 
Such developmental work normally should be no more than 25 percent of 
their work. Finally, group managers are authorized to review the cases 
and make changes in the numeric level indicators.

On or about November 24, 1975, there was a general reallocation of case 
assignments to Revenue Officers in the St. Petersburg office. As a 
result of that action, Messrs. Ross and Squire filed grievances in late 
January, 1976, requesting temporary promotions to grade GS-11 for the 
period from November 24, 1975, to January 26, 1976, in the case of

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:
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Mr. Ross and from December 9, 1975, to January 26, 1976, in the case 
of Mr. Squire. The grievants also requested permanent promotions to 
grade GS-11, but it appears that they later withdrew that request.

The grievants sought these temporary promotions under the provisions 
of Article 8 (Details), Section 1, of the Multi-District Agreement 
between Internal Revenue Service and National Treasury Employees 
Union, on the ground that more than 50 percent of their case load 
and completed work had been classified Level 2 (GS-11) work for a 
period of more than 30 working days. Almost immediately after the two 
grievances were filed, the agency conducted a review of the grievants' 
case inventories in order to evaluate the grievances. The review was 
conducted on January 29, 1976, by two management officials and a 
union representative. They concluded that only a small portion of 
the cases then assigned to Messrs. Ross and Squire actually belonged 
in Level 2 and, therefore, that the prior assignment of Level 2 cases 
to them did not constitute a detail to a higher grade position. They 
did not, however, change the coded level of the cases to Level 3 or 
reassign the cases to other officers at that time. Then, on March 1,
1976, there was another reshuffling of assignments and the bulk of 
the Level 2 cases assigned to the grievants were transferred to Revenue 
Officers of grade GS-11 classification.

The Acting District Director of IRS denied the grievances on the ground 
that Messrs. Ross and Squire were not assigned or detailed to a position 
of a higher grade since no vacant position of a higher grade existed, 
and therefore, there was no violation of Article 8, Section 1, and no 
basis for the relief requested.

ARBITRATOR'S OPINION AND AWARD

The arbitrator first addressed the issue of whether the grievants did 
in fact perform grade GS-11 work during the periods claimed. The 
standard he applied is whether the higher level duties assigned are 
greater than normally expected of "developmental" work and have been 
performed at least at the minimum range of skill and responsibility 
expected.

He found that, on November 24, 1975, each grievant was assigned to 
preponderance of cases that were coded Level 2 and thus presumably 
involved grade GS-11 work. Mr. Squire received 75 cases, of which 
62 (84 percent) were coded at Level 2. Mr. Ross received 26 cases, 
of which 22 (85 percent) were Level 2. After November 24, 1975,
Mr. Squire testified that a preponderance of his work was on Level 2 
cases and that in the next weeks he closed 36 cases, of which 30 were 
Level 2. Mr. Ross testified that, between November 24, 1975 and 
January 28, 1976, he received 92 more cases, of which 58 (62 percent) 
were Level 2, and an additional 42 cases by transfer, of which 33 
were coded Level 2. He closed 33, of which 21 were Level 2.
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This data was not challenged by the IRS nor was there any evidence 
submitted that, prior to the file review of January 29, 1976, the 
agency revised the level of any assigned case or questioned the job 
performance of grievants. As to the January 29 review, the arbitrator 
noted that it did not focus on the cases closed after November 24 and 
prior to the filing of the grievances and should not be given retro­
active effect as an evaluation of the work performed prior to 

January 29.

On the basis of the foregoing analysis, the arbitrator found that the 
grievants had performed a substantial amount of grade GS-11 level work 
during the period November 24, 1975 to January 29, 1976, such as to 
warrant a finding that they had been assigned to grade GS-11 work for 
that period within the meaning of Article 8, Section 1, assuming its 
applicability. He further found that the proportion of such higher 
level work far exceeded the normal maximum of 25 percent properly 
assignable for "developmental" purposes. After January 29, he found 
that the grievants did not perform a significant amount of grade GS-
11 work.

The arbitrator then turned to the issue of whether Article 8,
Section 1, of the agreement applies to the facts of this case. It 
reads as follows:

"The Employer agrees that an employee who is assigned to a 
position of higher grade for thirty (30) consecutive work days 
or more will be temporarily promoted and receive the rate of pay 
for the position to which he is temjporarily promoted. The 
Employer further agrees to refrain from rotating assignments of 
employees to avoid compensation at the higher level."

The arbitrator concluded that this provision applied to the grievance 
on the basis of an analysis of the nature of work performed, without 
regard to whether there had been a formal assignment or detail of the 
employee to the higher graded position or whether a vacancy existed in 
the higher graded position, provided that the job duties assigned at 
the higher level were of a quantity or magnitude beyond that normally 
expected of "developmental" work assignments and were performed at the 
minimum level of skill and responsibility properly expected. In so 
holding, he rejected the agency’s contention that Article 8, Section 1, 
applies only when an employee has been detailed to a position for which 
there is a funded vacancy.

The arbitrator also rejected the agency's contention that the grievances 
involving Messrs. Ross and Squire must be considered under Article 9, 
Section 2, of the agreement dealing with Evaluations of Performance. 
That section provides, in pertinent part, as follows:

562



"* * *Where it has been administratively determined that an 
employee has performed:

1. higher graded duties for 50% or more of the previous
12 month period,

2. in a manner which fully meets the perfoinnance require­
ments of the higher graded duties,

such performance will be recognized by a Special Achievement 
Award.* * *'•

The arbitrator stated that Article 9, Section 2, can be read as dealing 
with a situation where, over a long-term period, the employee inter­
mittently performs higher graded duties aggregating 50 percent or more 
of his time, while Article 8, Section 1, can be read as dealing with 
a situation where the employee for a shorter period of time (but at 
least 30 consecutive days) performs such duties as a significant 
portion of his total work load.

The arbitrator also rejected the agency's contention that the grievant's 
complaint involves a classification error for which a statutory appeal 
procedure exists. He found that, since the complaint dealt with the 
temporary assignment of higher graded work which was normally assigned 
to someone in an established grade GS-11 Revenue Officer position, 
the Civil Service Commission i(CSC) classification appeals procedure 
would not be available. Finally, he ruled that backpay was not 
precluded by rulings of the Supreme Court or the Comptroller General.

Therefore, the arbitrator)sustained the grievances and awarded the 
grlevants backpay based upon the pay differential between grades GS-9 
and GS-11 for the applicable periods.

On appeal to the Federal Labor Relations Council, the agency contends 
that the arbitrator's award is inconsistent with and in violation of 
the classification requirements of the CSC since the arbitrator ignored 
the position classification standards promulgated by the CSC for the 
Internal Revenue Officer Series, GS-1169-0, and substituted the 
agency's "case assignment guide" in determining whether the grievants 
had actually performed higher level duties. The agency also argues 
that the issue is essentially a classification question, that is, 
whether the duties which the grievants were assi^ed should have been 
classified at the grade GS-11 level. Thus, the agency concludes:
(1) that the award may not be implemented since the issue involves 
classification appeals which are subject to a statutory appeals pro­
cedure and are, therefore, outside the scope of arbitration; (2) that 
backpay may not be awarded for classification errors; and (3) that the 
decisions of our Office concerning extended details are not applicable.
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The union contends that the arbitrator’s finding that the grievants 
performed grade GS-11 work is a finding of fact which is not review- 
able by the Council and is not otherwise in contravention of CSC 
classification standards. The union also argues that the classification 
appeals procedure is inappropriate in this case since the grievants 
do not seek to have their positions reclassified but rather seek only 
higher pay for temporarily assuming the duties of a higher graded 
position. Finally, the union states that the award of backpay is 
appropriate under decisions of our Office since there has been a 
violation of a collective bargaining agreement.

DISCUSSION

Because of the Comptroller General's authority over the expenditures 
of appropriated funds (31 U.S.C. §§ 74, 82d,), the Federal Labor 
Relations Council has requested our decision as to whether the arbitrator's 
award violates applicable law. In deciding the issue, we fully agree with 
the Council's view that courts and agencies authorized to review an 
arbitration award must be reluctant to interfere with it. At the same 
time, we must carry out our statutory duty to make sure that Federal 
funds are spent only in accordance with the laws passed by the Congress. 
Accordingly, our duty is to determine whether the award made by the 
arbitrator is consistent with applicable laws, regulations, and 
Comptroller General decisions so that it may be validly implemented 
through the expenditure of appropriated funds for backpay.

We have held that the violation of a mandatory provision in a negotiated 
agreement, whether by an act of omission or commission, which causes an 
employee to lose pay, allowances, or differentials is as much an unjusti­
fied or unwarranted personnel action as is an improper suspension, 
furlough without pay, demotion or reduction in pay, provided the 
provision was properly included in the agreement. See Annette Smith, 
et al., 56 Comp. Gen. 732 (1977) and decisions cited therein. The 
Back Pay Act, 5 U.S.C. § 5596 (1976), and the implementing Civil Service 
Commission regulations contained in 5 C.F.R. Part 550, Subpart H, are 
the appropriate authorities for compensating employees for such viola­
tions of a negotiated agreement assuming there is a finding that the 
denial or loss of pay or allowances is a result of and would not have 
occurred but for the unjustified or unwarranted personnel action.
Smith, supra. See also 5 C.F.R. § 550.803(a), as amended March 25,
1977, 42 Fed. Reg. 16125.

In ruling upon the legality of appropriated fund expenditures Incident 
to arbitration awards, we generally will not rule upon any exceptions 
to the arbitrator's award relating to the facts, and thus, in the 
present case, we shall limit our consideration to the legality of 
implementing the award based on the facts as found by the arbitrator 
that the grievants had performed a substantial amount of grade GS-11 
work during the period in question.
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In the case before us, the IRS, in effect, maintains that the arbitrator 
misinterpreted Article 8, Section 1, of the agreement. The agency's 
view is that the section applies only to details to higher grade 
positions and not to the assignment of higher level duties. Thus, 
according to the agency, the section does not apply to the instant 
case because the grievants were not "detailed" to vacant, budgeted 
positions within the meaning of the Federal Personnel Manual, but 
were merely assigned higher graded duties.

The arbitrator carefully considered the IRS arguments on this issue.
He posed the question and answered it as follows (Opinion, p. 24):

"In view of the conclusions reached above, it is necessary to 
determine whether Article 8, Section 1, applies to a fact 
situation such as that posed in the instant cases. The material 
interpretative question is whether it has application on the basis 
alone of an analysis of the nature of the work performed during a 
consecutive 30-day period, without regard to whether there has 
been a formal assignment or ’detailing' of the employee to the 
higher GS grade and whether or not there exists a 'vacancy' in 
the GS 11 position. In my judgment, although the question is 
not free from doubt, a proper interpretation is that it has 
application in the former circumstance provided the employee's 
performance of job duties of the higher grade level is such as 
to meet the standards outlined in the analysis in Part I of this 
Opinion, i.e., where the job duties assigned are of a quantity 
or magnitude beyond that normally expected of 'developmental' 
work assignments and have been performed at least at the minimum 
level of skill and responsibility properly to be expected."

He, therefore, determined that Article 8, Section 1, of the agreement 
applied to the grievances before him based on the nature of the work 
performed, without regard to whether there had been a formal assignment 
or detail to the higher grade or whether there was a vacancy in the 
higher grade position. He stated (Opinion, p. 27) that "[i]f the 
proper performance of higher graded work of significant amounts 
constitutes, in effect, an 'assignment' of the employee to the classifi­
cation to which such work is normally assigned, then it follows that 
there was a temporary assignment to a 'position', namely that of the 
classification. The GS-11 Revenue Officer classification obviously is 
a 'position'."

In our consideration of an arbitration award, we will give great weight 
to the arbitrator's interpretation of the collective bargaining agree­
ment. If it represents a reasonable interpretation of the negotiated 
agreement under the circumstances of the case, we will accept the 
arbitrator's interpretation, even if more than one interpretation 
could be made or we might have interpreted the agreement differently 
in the first instance.
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In the present case, the negotiated agreement clearly could be inter­
preted to apply only to formal details to vacant higher level positions, 
as the IRS has interpreted it. But the agreement must be looked at 
in the context of the facts of the case. Here, the difference between 
the grades of Revenue Officers is based in large part on the level of 
difficulty of the cases assigned. As stated above, the IRS has 
established a system of coded numeric levels for case assignments 
equated to grade levels, as well as a procedure for revising the coded 
level if necessary. Under such a system it seems clear that assigning 
all or substantially all higher grade work to a Revenue Officer would 
be tantamount to a detail to the higher grade position. The arbitrator 
found that 84 percent and 85 percent, respectively, of the cases 
assigned to the grievants on November 24, 1975, were higher grade work.

We note that in the last sentence of Article 8, Section 1, the agency 
has agreed "to refrain from rotating assignments of employees to avoid 
compensation at the higher level." We think it is reasonable to 
interpret Article 8, Section 1, as also applying to prohibit the 
agency from assigning a significant amount of higher level cases to 
a Revenue Officer for 30 days or more to avoid compensation at the 
higher level. In our opinion, therefore, the arbitrator’s interpreta­
tion of the collective bargaining agreement between IRS and NTEU is 
reasonable and proper and we will accept it for purposes of determining 
whether his award is valid.

We have considered the objections to the award raised by IRS and have 
concluded that the award does not violate law or regulation for the 
reasons set forth below.

The award is consistent with prior decisions of this Office. We have 
upheld prior awards of retraoctive temporary promotions with backpay 
based on the assignment of higher level duties to employees. Thus, 
in Annette Smith, 56 Comp. Gen. 732 (B-183903, June 22, 1977), the 
arbitrator had found that, in addition to periods of formal details, 
the agency had on numerous occasions assigned custodial employees to 
perform higher grade duties for extended periods without officially 
recording such details. We upheld the award of backpay for both 
periods based on our Turner-Caldwell decisions, 55 Comp. Gen. 539 (1975) 
and 56 Comp. Gen. 427 (1977), which permitted backpay for details of 
more than 120 days to higher grade positions.

Although our Turner-Caldwell decisions are based on the 120 day period 
for details to higher grades specified in the Federal Personnel Manual, 
they do not preclude retroactive promotions for shorter periods when 
specified in agency regulations or in negotiated agreements. In 
Kenneth Fenner, B-183937, June 23, 1977, where nondiscretionary agency 
regulations provided for temporary promotions for details of more than 
60 days to higher grade positions, we held that the agency had a 
mandatory duty to promote an employee beginning on the 61st day of such 
a detail. See also Burrell Morris, 56 Comp. Gen. 786 (B-187509, July H> 
1977), where we held that an 8-day detail of a prevailing rate employee
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to perform the duties of a higher level General Schedule position was 
a violation of a collective bargaining agreement provision. We concluded 
that the violation constituted an unwarranted personnel action which 
entitled the employee to corrective action under the Back Pay Act.

Accordingly, in the present case, the 30-day period specified in 
Article 8, Section 1, of the agreement is not precluded by Turner- 
Caldwell. Since the Federal Personnel Manual (Chapter 300, § 8-4e) 
permits an agency to provide for temporary promotions for brief periods 
of service, an agency may enter into a collective bargaining agreement 
making such promotions mandatory for periods of less than 120 days.

Another decision of this Office involved facts very similar to those 
involved in the present grievance of Ross and Squire. In B-181173, 
November 13, 1974, two grade GS-5 voucher examiners, who normally worked 
on travel vouchers, were requested to process more difficult employee 
relocation vouchers because the office has accumulated a backlog of 
this work. The relocation vouchers were normally assigned to grade 
GS-6 voucher examiners. After a period of training they spent five 
and a half months processing the relocation vouchers before they were 
returned to their regular duties. The employees filed a grievance, 
through their union, under a negotiated agreement provision requiring 
temporary promotions for details to higher grade positions of 60 days 
or more. Even though there had been no formal detail, the arbitrator 
found that the two employees had been "detailed” to a temporary assign­
ment of performing higher level duties and that the agency had violated 
the agreement by failing to compensate them as "temporarily promoted" 
to grade GS-6 during the five-and-a-half-month period. We upheld the 
award on the ground that the agency's failure to temporarily promote 
in violation of the agreement was an unjustified personnel action under 
the Back Pay Act which entitles the employees to backpay. See also
54 Comp. Gen. 263 (1974).

This case does not involve the situation of a detail to a position 
which has not been established or classified. See Willie W. Cunningham,
55 Comp. Gen. 1062 (1976). It is clear in the record before us that 
the position of Revenue Officer, grade GS-11, is an established and 
classified position with position classification standards which describe 
the nature and complexity of assignments as presenting a wider range
of problems than those encountered at the grade GS-9 level.

The agency has not denied the existence of an established grade GS-11 
position, but it argues there were no vacant, funded positions at 
grade GS-11 to which the grievants could be assigned. We are unaware 
of any requirement that a position be vacant in order for an employee 
to be detailed to that position, and we would point out that the 
definition of a detail as set forth in the FPM Manual, Chapter 300, 
Subchapter 8, states that a position is not filled by a detail since 
the employee continues to be the incumbent of the position from which 
he is detailed.
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Finally, the agency contends that the grievance actually involves a 
classification appeal which is outside the scope of arbitration and 
that the award violates classification requirements of the CSC. Classi­
fication appeals to the Civil Service Commission are subject to the 
procedures set forth in 5 U.S.C. § 5112 (1976) and 5 C.F.R. Part 511, 
Subpart F (1977). These provisions establish the right of an employee 
to have his current position reviewed and classified based upon those 
duties officially assigned to the employee at the time the appeal is 
filed. However, we believe that grievances or claims concerning temporary 
assignments of higher level duties or details do not involve improper 
classification and are not cognizable under the classification appeal 
procedure. The rule against retroactive entitlements to backpay for 
classification errors was reaffirmed by the United States Supreme Court 
in United States v. Testan, 424 U.S. 392 (1976), but it is our view 
that the Testan case is limited to improper classification and does 
not affect entitlement to temporary promotions for improper details.
See Reconsideration of Turner-Caldwell, supra. Moreover, we do not 
agree with IRS that the arbitrator disregarded the CSC’s classification 
standards. It appears to us that he followed the agency's own 
practices implementing the classification standards by assigning 
numerical levels to the cases assigned to Revenue Officers, representing 
the predicted degree of difficulty of each case.

This decision is not intended to change the general rule that the 
mere accretion of duties in a position does not entitle the occupant 
to a promotion. We simply hold that where there is a mandatory provi­
sion requiring temporary promotion for assignments to higher level 
positions and where the fact-finder has determined that the assignment 
of higher level work is of such magnitude as to be equivalent to a 
"detail" to the established higher level position, an award of a 
retroactive temporary promotion with backpay may be proper depending 
upon the circumstances of the case.

CONCLUSION

We believe the arbitrator's interpretation of the contract and his award 
are reasonable and consistent with law, regulations, and prior decisions 
of our Office. Accordingly, we conclude that the arbitrator's award 
is valid and may be implemented.

Based upon the foregoing decision by the Comptroller General, we conclude 
that the arbitrator's award does not violate applicable law.

Conclusion

For the foregoing reasons, we find that the award of backpay to the grievants 
does not violate applicable law. Pursuant to section 2411.37(b) of the
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Council's rules of procedure, we therefore sustain the arbitrator’s award 
and vacate the stay.

By the Council.

Henry B 
Executl

Issued: July 12, 1978
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Veterans Administration, North Chicago Veterans Hospital, North Chicago, 
Illinois, A/SLMR No. 1024. The Assistant Secretary, upon complaints 
filed by Local 2107, American Federation of Government Employees, 
AFL-CIO, found, contrary to the agency's exceptions to the recommended 
decision and order of the Administrative Law Judge (ALJ), that the con­
duct of the ALJ in the proceeding did not constitute bias, or in any 
way prejudice the activity; and further, in agreement with the ALJ and 
based upon the ALJ's reasoning, that the activity violated section 19(a) 
(1), (2) and (4) of the Order in terminating the named employee. Accord­
ingly, the Assistant Secretary denied the agency's motion for a new 
hearing, and ordered the activity to cease and desist from the conduct 
found violative of the Order and to take certain affirmative actions.
The agency appealed to the Council, contending that the Assistant 
Secretary's denial of its motion for a new hearing was arbitrary and 
capricious and raised a major policy issue. The agency ilso requested 
a stay of the Assistant Secretary's decision and order.

Council action (July 12, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 
of the Council's rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious or raise 
any major policy issues. Accordingly, the Council denied the agency's 
Petition for review. The Council likewise denied the agency's request 
for a stay.

FLRC No. 78A-59
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July 12, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 2041S

Mr. Stephen L. Shochet 
Attorney
Office of the General Counsel 
Veterans Administration 
Washington, D.C. 20420

Re: Veterans Administration, North Chicago

Veterans Hospital, North Chicago, Illinois, 
A/SLMR No. 1024, FLRC No. 78A-59

Dear M r . Shochet:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the union's 
opposition thereto,— ' in the above-entitled case.

In this case, as found by the Assistant Secretary, Local 2107, American 
Federation of Government Employees, AFL-CIO (the union) filed unfair 
labor practice complaints, as amended, alleging that the Veterans 
Administration, North Chicago Veterans Hospital, North Chicago, Illinois 
(the activity) violated section 19(a)(1), (2) and (4) of the Order. The 
complaints alleged essentially that the activity interfered with Dr. Oksana 
Mensheha's duties as a shop steward, infringed upon her protected right to 
join and assist a labor organization, discriminated against her because 
of her union activities, and improperly terminated her, in part because 
of asserted union animus and in part as a reprisal for an earlier unfair 
labor practice charge filed in connection with the first complaint in this 
case. The activity contended that Dr. Mensheha was discharged for valid 
reasons unrelated to her union activities.

The Administrative Law Judge (ALJ) found that the activity violated 
section 19(a)(1), (2) and (4) of the Order. The activity, in filing 
exceptions to the ALJ's Recommended Decision and Order with the Assistant 
Secretary, moved for a new hearing before another Administrative Law 
Judge based on its contention that certain conduct and statements by the 
ALJ at the hearing indicated that he was biased against the activity and 
raised serious doubts as to whether he was able or willing to fairly weigh 
the evidence. The Assistant Secretary denied the motion, stating: "Upon

*7 The union also filed a "motion for partial dissolution of temporary 
¥tay" and a "motion for expedited consideration" with the Council. In 
view of the disposition reached herein, it is unnecessary for the Council 
to rule upon these motions.
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evaluating the entire record herein, I conclude that the conduct of the 
Administrative Law Judge did not constitute bias, or in any way prejudice 
the [activity] in this matter." The Assistant Secretary then found, in 
agreement with the ALJ and based upon his reasoning, that the activity 
violated section 19(a)(1), (2) and (4) of the Order in terminating 
Dr. Mensheha. Thus, he concluded, "upon a review of the entire record," 
that "but for the exercise of her rights assured under the Order,
Dr. Mensheha would not have been discharged." Accordingly, the Assistant 
Secretary ordered that the activity cease and desist from the conduct 
found violative of the Order, and that it take certain affirmative 

actions.

In your petition for review on behalf of the agency, you contend "that 
the Assistant Secretary's action in denying the motion for a new trial 
based upon the conduct of the [ALJ] denied fundamental due process to the 
[activity] and, therefore, was arbitrary and capricious and presents a 
major policy issue regarding the rights of a party to a hearing before 
a Judge who reaches an unalterable conclusion before being presented with 
any of [the activity’s] evidence." In this regard, you assert that the 
activity was denied a full and fair hearing of its evidence before the 
Administrative Law Judge, and quote several passages from the transcript 
of proceedings in this case to support your assertion.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or raise any major policy issues.

As to your allegation that the Assistant Secretary's decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision and in denying 
the agency's motion for a new trial in the circumstances of this case.
In this regard, your appeal does not disclose the manner in which the 
Assistant Secretary's denial of your motion was a denial of fundamental 
due process nor does your appeal disclose any probative evidence or 
relevant arguments which he failed to consider. With regard to your 
assertion that the Assistant Secretary's action in denying the motion 
for a new trial presents a major policy issue regarding a party's rights 
to a fair hearing before an Administrative Law Judge, in the Council's 
view no basis for review is thereby presented, noting particularly the 
Assistant Secretary's conclusion, "[u]pon evaluating the entire record 
herein, . . . that the conduct of the Administrative Law Judge did not 
constitute bias, or in any way prejudice the [activity] in this matter." 
Further, the appeal contains no basis to support your imputation of 
bias or other impropriety in the circumstances of this case.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy Issues, your appeal fails to meet
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the requirements for review as provided under section 2411.12 of the 
Council's rules of procedure. Accordingly, review of your appeal is 
hereby denied. Your request for a stay of the Assistant Secretary's 
decision and order is likewise denied.

By the Council.

Sinc^ely,

Henry 
Executi

azier III 
irector

cc: A/SLMR 
Labor

P. Broida 
ATGE
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National Archives and Records Service, A/SLMR No. 965. The Assistant 
Secretary dismissed the unfair labor practice complaint filed by the 
union (Local 2578, American Federation of Government Employees, AFL-CIO), 
which alleged. In pertinent part, that the activity violated section 
19(a)(1) and (6) of the Order by falling to negotiate In good faith 
with the union. The union appealed to the Council, contending that the 
Assistant Secretary’s decision was arbitrary and capricious and raises 
a major policy issue.

Council action (July 13, 1978). The Council held that the union's peti­
tion for review did not meet the requirements of section 2411.12 of the 
Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present a major 
policy issue. Accordingly, the Council denied the union's petition for 
review.

FLRC No. 78A-24
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July 13, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STRETT, N.W. • WASHINGTON, O.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re; National Archives and Records Service, 
A/SLMR No. 965, FLRC No. 78A-24

Dear Mr. King:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, in 
the above-entitled case.

In this case, as found by the Assistant Secretary, American Federation of 
Government Employees, Local 2578, AFL-CIO (the union) and the National 
Archives and Records Service (the activity) were involved in negotiations 
for a new agreement to replace their expiring agreement. The parties 
established ground rules which provided, among other things, a limit of 
40 hours of official time for negotiations during duty hours for each 
member of the union's negotiating team. Negotiating sessions were held 
during the next several months until they were suspended by'^mutual 
agreement. Negotiations thereafter resumed and continued until most of 
the union negotiators had exhausted their 40 hours of official time. At 
that time, after a series of informal discussions between the parties' 
chief negotiators, the union negotiators neither appeared for further 
meetings nor responded to the activity's request.for bargaining sessions. 
The activity then filed an unfair labor practice complaint alleging that 
the union violated section 19(b)(6) of the Order by failing to negotiate 
a new agreement, and shortly thereafter the union filed a complaint 
alleging, in pertinent part, that the activity violated section 19(a)(1) 
and (6) of the Order by failing to negotiate in good faith.

The Assistant Secretary found that the union's conduct did not violate 
section 19(b)(6) of the Order.— ' Further, the Assistant Secretary found 
that the activity had not violated section 19(a)(6) of the Order. In his 
view, "the record does not establish that the [activity] engaged in a 
course of conduct which was violative of the Order.” In this regard, the

V  The Assistant Secretary's dismissal of the activity's 19(b)(6) complaint 
has not been appealed to and is therefore not before the Council for review.
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Assistant Secretary stated that "[a]lthough the [a]ctivity negotiators 
engaged in 'hard bargaining' with the [union], the totality of their 
conduct did not . . . reflect a closed mind and the absence of a desire 
to reach agreement." He noted that the parties had reached tentative 
agreement on some 11 articles and that the activity, "at no time, made 
any take it or leave it demands. Rather, it continued to make proposals 
and counter-proposals throughout the course of negotiations and it 
displayed a willingness to consider alternative proposals in order to 
reach agreement." With respect to certain of the activity's proposals 
concerning the grievance procedure, union representatives and disciplinary 
actions, the Assistant Secretary concluded that "they were not so inherently 
onerous or burdensome that, standing alone, they would evidence an intent 
not to reach agreement on the part of the activity negotiators/' He 
further noted that the activity did not refuse to consider union proposals 
concerning these matters and that the activity's original proposals were 
modified in the course of negotiations. As to the activity’s assertion 
that certain proposals were nonnegotiable, the Assistant Secretary found 
that this did not constitute bad faith bargaining in the circumstances of 
the case, noting among other things that the union failed to utilize the 
procedures established by the Order to seek determinations of negotiability. 
Accordingly, the Assistant Secretary dismissed the union's unfair labor 
practice complaint.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision is arbitrary and capricious because it is 
not consistent with fixed rules or standards and deviates from established 
private sector practice. In this regard you assert that the Assistant 
Secretary's decision, by declaring each management action to be not 
violative of the Order "standing alone," contravenes the "totality of 
conduct" concept. You further allege that "the Assistant Secretary's 
decision raises a major policy issue by establishing an impossible to meet 
standard by which to judge inferred bad faith."

In the Council's opinion, your petition for review does not meet the 
requirements of the Council's rules. That is, the decision of the Assistant 
Secretary does not appear arbitrary and capricious or present a major policy 
issue.

As to your allegation that the Assistant Secretary's decision is arbitrary 
and capricious, it does not appear in the circumstances of this case that 
the Assistant Secretary acted without reasonable justification in concluding 
that the union's complaint should be dismissed. In this regard, while you 
assert that the Assistant Secretary's decision deviates from private sector 
practice by failing to apply the "totality of conduct" test in determining 
whether or not the activity bargained in good faith, your appeal fails to 
establish any clear, unexplained inconsistency with prior published decisions 
of the Assistant Secretary or other applicable precedent. See, e.g., U.S. 
Department of Commerce, U.S. Merchant Marine Academy, Kings Point. New York, 
A/SLMR N o . 620, FLRC No. 76A-42 (Aug. 31, 1976), Report No. 111. Moreover, 
your assertion constitutes, in essence, mere disagreement with the Assistant
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Secretary's determination that "the record does not establish that the 
[activity] engaged in a course of conduct which was violative of the 
Order" but that "the totality of [the activity's] conduct did not . . . 
reflect a closed mind and the absence of a desire to reach agreement." 
[Emphasis added.] With respect to your allegation that a major policy 
issue is presented in that the Assistant Secretary has established "an 
impossible to meet standard by which to judge inferred bad faith," again 
noting that such allegation constitutes disagreement with the Assistant 
Secretary’s finding that the evidence failed to establish that the 
totality of the activity's conduct was violative of the Order, no basis 
for Council review is thereby presented.

Accordingly, as the Assistant Secretary's decision does not appear 
arbitrary and capricious or present a major policy issue, your appeal 
fails to meet the requirements for review set forth in section 2411.12 
of the Council's rules of procedure, and therefore your petition for 
review is hereby denied.

By the Council.

Sincerely,

Henry B.
Executive director

cc: A/SL>ffi 
Labor

J. K. Mendenhall 
GSA
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Naval Air Rework Facility, Marine Corps Air Station« Cherry Point. North 
Carolina dnd International Association of Machinists and Aerospace Workers. 
Lodge 2297 (Cantor, Arbitrator), The arbitrator determined that the 
reclassification of the positions of the employees here involved was 
accomplished without the negotiation and consultation required by the 

parties' agreement and the Order. As his award, the arbitrator set 
aside the activity's reclassification action, and directed the affected 
employees be restored to their former status and pay system with backpay 
pending negotiation and consultation with the union on the reclassifica­
tion. The Council accepted the agency's petition for review of the 
arbitrator's award insofar as it related to the agency's exceptions 
which alleged that the award violated applicable law and appropriate 
Civil Service Commission regulations. The Council also granted the 
agency's request for a stay. (Report No. 143)

Council action (July 25, 1978). The Council requested an interpreta­
tion from the Civil Service Commission of Commission regulations as 
they pertained to the arbitrator's award. Based upon the Commission's 
response to the Council's request, the Council held that the part of 
the arbitrator's award directing that the affected employees be restored 
to their former status with backpay pending consultation with the union 
on the reclassification was violative of applicable law and appropriate 
regulation. Accordingly, pursuant to section 2411.37(b) of its rules 
of procedure, the Council modified the arbitrator's award by striking 
the portion thereof found violative of applicable law and appropriate 
regulation. As so modified, the Council sustained the award and vacated 
the stay which it had previously granted.

FLRC No. 77A-127
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

Washington, D.C. 20415

Naval Air Rework Facility,
Marine Corps Air Station,
Cherry Point, North Carolina

and FLRC No. 77A-127

Inteimational Association of 
Machinists and Aerospace Workers,
Lodge 2297

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

Based upon the findings of the arbitrator and the record before the 
Council, it appears that the dispute in this matter arose when the 
Department of the Navy (the agency) issued instructions which stated that 
certain Wage Grade positions were to be reclassified as General Schedule 
positions. Thereafter the supervisor of the employees whose positions 
were affected at the Naval Air Rework Facility (the activity) met with 
the employees and the chief steward of the union. That meeting was 
followed by a rewriting of the employees' job description by a management 
team and two employee representatives. The resulting document, signed by 
all the affected employees, was forwarded to the local wage and classification 
unit, and ultimately returned with the specification that the positions 
would be designated as "GS-9," in lieu of the former WG-14 classification.

When the administrative action had been completed, a meeting was held, at 
which time the union steward undertook to discuss the matter, but he was 
advised that the meeting had not been called for discussion, but simply 
to announce the administrative action. Ultimately, a grievance was filed 
resulting in the instant arbitration.

According to the arbitrator, the union grievance submitted to him asserts 
as follows:

Unit members of the Automatic Test Set Programmer, WG-14 were changed 
to Electronics Engineering Technicians GS-856-9 without discussing 
the proposed change with the Union.

The arbitrator determined that:

A review of the facts of this case reveals very clearly that, while 
the original job description was discussed at some length, and even 
at a time which might be called "a meeting with the Union", neverthe­
less, the actual change, and the final Invocation of a pay rate, as
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it went into the "graded” jobs was not supported by that type of 
negotiation, consultation and Joint and mutual review that was 
required, either in the contract or the Executive Order.

Accordingly, the arbitrator granted the union's grievance and pertinently 

awarded as follows:

The action taken by Management with regard to the jobs referred to 
in this grievance, having been taken without consultation as required 
by the Executive Order and the contract, is hereby set aside. The 
respective employees are restored to their former status and system 
of pay, all subject to the further results of negotiations and 
consultations once those requirements have been met according to the 
Executive Order and the contract.

The employees, to the extent that they have been paid less than they 
could have been paid in their original status, recognizing all proper 
increases, shall be paid the difference between the wages they would 
have received if they had been kept in their original status and 
what they did receive, and shall continue to be so paid until such 
time as changes may be properly made after negotiation and consulta­
tion as required by the Executive Order and the contract.

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the 
Council. Under section 2411.35 of the Council's rules of procedure, the 
Council accepted the petition for review insofar as it related to the 
agency's exceptions which alleged that the award violates applicable law 
and appropriate Civil Service Commission regulation.!./ Neither party 
filed a brief.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously stated, the Council accepted the agency's petition for 
review insofar as it related to the agency's exceptions which alleged 
that the award, insofar as it directs restoration of the affected 
employees to their former status with backpay pending consultation with

Ij The agency requested and the Council granted, pursuant to section 2411.47(f) 
of the Council's rules of procedure, a stay of the award pending the 
determination of the'appeal.
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the union on the reclassification, violates applicable law and appropriate 
Civil Service Connnlssion regulations.

Since the Civil Service Commission is authorized to prescribe regulations 
relating to the matters involved herein, the Council requested from the 
Commission an interpretation of Civil Service Commission regulations as 
they pertain to the arbitrator’s award in the present case. The Commission 
replied in relevant part as follows:

The grievants allege that management's Implementation of its decision 
to reclassify their positions from Automatic Test Set Programmer, 
WG-2601-14, to Electronics Engineering Technician, GS-856-9, without 
prior discussion with the employees and the union was in violation 
of article XVIII, section 1 of the negotiated agreement. The 
arbitrator found for the grievants and ordered that the reclassifi­
cation of the positions in question be set aside. He further ordered 
that the employees be paid the difference between what they would 
have received if their positions had not been reclassified and what 
they did receive retroactive to March 13, 1977 (the effective date 
of the reclassification action).

The Civil Service Commission has final and binding authority regarding 
the classification of positions under both the General Schedule and 
prevailing rate systems. That authority is found in sections 5110 
and 5346 of title 5, U.S. Code. While agencies are authorized to 
place positions in occupations and grades in conformance with or 
consistently with published job standards, and to determine whether 
a position is properly Included under the General Schedule, such 
agency actions are subject to correction by the Civil Service Commission 
when it acts on appeals filed by affected employees or agencies under 
the procedures described in parts 511 and 532 of the Commission's 
Regulations (5 CFR), or as a result of a Commission review conducted 
under its statutory authority. Hence, although the arbitrator could 
properly determine whether the agency met its contractual obligations 
in the way that it reclassified the affected employees' jobs, he was 
without authority to order restoration of the employees to their former 
positions. That remedy is available only when the Commission, in 
acting on an employee appeal filed under Part 772 of the Commission's 
regulations, determines that the circumstances described in sections 
511.703 and 532.702 of the Commission's regulations apply.

The arbitrator awarded backpay to the affected employees beginning 
March 13, 1977. Section 5596 of title 5, U.S. Code, authorizes back­
pay to employees who are found by competent authority to have under­
gone an unjustified or unwarranted personnel action that resulted in 
a withdrawal of pay, allowances, or differentials, as defined in 
applicable civil service regulations. In its January 6, 1976, decision 
in response to a request from the Federal Labor Relations Council in 
FLRC No. 74A-64, the Comptroller General held that a violation of a 
mandatory provision in a negotiated agreement, whether by an act of
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omission or connnission, which causes an employee to suffer a reduction 
in pay is an unjustified or unwarranted personnel action. However, 
before any monetary payment may be made under the provisions of 
section 5596, there must be a determination not only that an employee 
has undergone an unjustified or unwarranted personnel action, but 
also that such action directly resulted in a reduction in pay.
Although every personnel action which directly affects an employee 
and is determined to be a violation of the negotiated agreement may 
be considered to be an unjustified or unwarranted personnel action, 
backpay can not be authorized unless it is also established that, but 
for the wrongful action, the withdrawal of pay, allowances, or 
differentials would not have occurred. In 54 Comp. Gen. 760, 763 (1975), 
the Comptroller General stated the general rule that:

"...failure-to-consult actions, in the absence of a requirement 
that the agency carry out the advice received as a result of the 
consultation, are not likely to result in the necessary 'but for' 
relationship between the wrongful act and the harm to the in­
dividual employee for which the Back Pay Act is the appropriate 
remedy.”

The arbitrator in this case did not find that the agency’s failure to 
consult with the union as required by the contract directly caused the 
grievants to suffer a loss or reduction in pay, allowances, or differ­
entials (i.e., he did not find that if the agency had consulted with 
the union, it would not have reclassified the employees' jobs). 
Therefore, there is no legal authority for the backpay awarded by the 
arbitrator.

Based on the foregoing, we conclude that the arbitrator's award in the 
instant case is inconsistent with applicable law and Civil Service 
Commission regulations relating to classification and backpay.

Based upon the foregoing interpretation by the Civil Service Commission, 
we must conclude that the part of the-arbitrator's award directing that 
the affected employees be restored to their former status with backpay 
pending consultation with the union on the reclassification is violative 
of applicable law and appropriate regulation and cannot be sustained.

Conclusion

For the foregoing reasons and pursuant to section 2411.37(b) of the 
Council's rules of procedure, we modify the arbitrator's award by striking 

which directs the restoration of the affected employees to 
their former status with backpay pending consultation with the union on 
the reclassification .A'

2J In modifying the award on the basis discussed herein, the Council does not 
pass upon and in no manner adopts any of the arbitrator's reasoning or 
conclusions concerning the extent of negotiation and consultation required 
by the Order.
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As so modified, the award is sustained, and the stay of the award is 

vacated.

By the Council.

Issued: July 25, 1978

Harold D. Kessler 
Acting Executive Director
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Overseas Education Association, Inc. and Department of Defense, Office 
of Dependents Schools. The dispute Involved the negotiability of a 
union proposal which would require bargaining on position classification 
standards.

Council action (July 25, 1978). The Council held that the disputed 
proposal was excepted from the agency's obligation to bargain by section 
11(b) of the Order. Accordingly, pursuant to section 2411.28 of its 
rules and regulations, the Council sustained the agency's determination 
that the proposal was nonnegotiable.

FLRC No. 77A-130
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Overseas Education Association, Inc.

(Union)

and FLRC No. 77A-130

Department of Defense,
Office of Dependents Schools

(Activity)

DECISION ON NEGOTIABILITY ISSUE 

Union Proposal

Management shall not establish classification standards until 
such standards, implementation procedures, and impact have been 
negotiated with the Association. [Only the underscored portion 
is in dispute.1

Agency Determination

The agency determined that the disputed proposal is outside management's 
obligation to bargain under section 11(b) of the Order and is therefore 
nonnegotiable.

Question Here Before the Council

The question is whether the proposal is excepted from the agency's obliga­
tion to bargain by section 11(b) of the Order.

Opinion

Conclusion; The disputed proposal, which would require bargaining on position 
classification standards, is Integrally related to and thereby determinative 
of grades and types of positions, and for this reason is excepted from the 
agency's obligation to bargain by section 11(b) of the Order. Accordingly, 
the agency's determination of nonnegotiability was proper and, pursuant to 
section 2411.28 of the Council's rules and regulations, is sustained.
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Reasons; The union proposal under consideration in this case would subject 
the position classification standards for teacher and teaching positions 
in the bargaining unit to negotiation between the union and the activity.
The agency asserts that the union proposal for negotiation of such position 
classification standards concerns matters which are integrally related to 
and directly determinative of the activity's staffing patterns and, hence, 
is excepted from the agency's obligation to bargain by section 11(b) of the 
Order.i' We agree with this contention of the agency.
The teacher and teaching positions here involved are excepted from the 
General Schedule classification system established under the provisions 
of the Classification Act, including those provisions related to position 
classification standards .A' However, the educator positions, \^ich are 
covered by the Defense Department Overseas Teachers Pay and Personnel 
Practices Act,^/ are subject thereunder to position classification standards 
developed, prescribed, and published by the head of the activity, pursuant 
to delegation of authority by the Department of D e f e n s e a n d ,  according 
to the record, the phrase "position classification standards" as so employed 
by the agency has the usual meaning and purpose of the language as used in 
Federal personnel matters.

More particularly, as indicated in the record, "position classification 
standards" define the duties, responsibilities and qualification requirements 
for each class of positions within the activity; distinguish the various 
classes of positions; and set forth the grade levels for the respective 
classes of positions. In other words, positions established by the activity 
are placed in their proper classes and are likewise accorded their proper 
grade levels consistent with the levels designated in the standards.

\j Section 11(b) of the Order provides in relevant part:
Sec. 11. Negotiation of agreements.

(b) . • . [T]he obligation to meet and confer does not include matters 
with respect to . . , the numbers, types, and grades of positions or 
employees assigned to an organizational unit, work project or tour of 
duty . . . .

2/ 5 U.S.C. § 5102(c)(22) (1970).
3/ 20 U.S.C. § 901 (1970).

4/ DoD Directive 1400.13, Part V, para. B.2 (July 8, 1976).
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Section 11(b) of the Order, as previously indicated, excepts from an 
agency’s obligation to bargain matters with respect to the "types, and 
grades of positions . . . assigned to an organizational unit, work 
project or tour of duty.”5./ Obviously, based on the intent and purpose 
of the position classification standards, such standards promulgated by 
the activity with respect to educator positions directly impact upon and 
determine both the types (i.e., classes) and the grades of the teacher 
and teaching positions employed to staff its overseas teaching operations. 
Indeed, as stated by the agency without contradiction, the union’s proposal 
in this case was submitted in response to the activity's "plan to develop 
and issue position classification standards which will result in a uniform 
grading structure throughout [the activity], and which, upon implementation, 
will have the effect of downgrading two types of [activity] employees, i.e.. 
Guidance Counselors (from Class II to Class I) and School Psychologists 
(from Class IV to Class I I I ) [Emphasis supplied.]

It is thus clear, in our opinion, that the position classification standards 
sought to be negotiated by the union in the instant case are integrally 
related to and thereby determinative of the staffing patterns of the 
activity, i.e., the types and grades of positions of the activity. 
Accordingly,, we uphold the agency's determination that the union's proposal 
is outside the agency's obligation under section 11(b) of the Order and is 
nonnegotiable . I f

By the Council.

Harold D. Kessler 
Acting Executive Director

Issued: July 25, 1978

V  n. 1, supra.

The agency does not dispute that the impact of the Issuance of position 
classification standards is negotiable, but controverts only the union's 
proposal to negotiate the establishment of those standards.

]_/ See American Federation of Government Employees, National Joint Council of 
Food Inspection Locals and Office of the Administrator, Animal and Plant Health 
Inspection Service, U.S. Department of Agriculture, 3 FLRC 324, 338-43 
[FLRC No. 73A-36 (June 10, 1975), Report No. 73]. See also Veterans Administra­
tion Hospital, Canandaigua, New York and Local 227, Service Employees Inter­
national Union, Buffalo, New York (Miller, Arbitrator), 2 FLRC 164, n. 3 
[FLRC No. 73A-42 (July 31, 1974), Report No. 55] and International Association 
of Fire Fighters, Local F-111 and Grlfflss Air Force Base, Rome, N.Y., 1 FLRC 
322, 325-27 [FLRC No. 71A-30 (Apr. 19,. 1973), Report No. 36].
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Professional Air Traffic Controllers Organization, MEBA. AFL-CIO and 
Federal Aviation Administration, Department of Transportation (Walt, 
Arbitrator). The arbitrator denied the union’s grievance related to 
the cancellation of scheduled overtime assignments by the activity.
The union appealed to the Council, requesting that the Council accept 
Its petition for review based upon an exception alleging that the 
arbitrator exceeded his authority and jurisdiction.

Council action (August 3, 1978). The Council held that the union’s 
petition failed to describe facts and circumstances to support Its excep­
tion. Accordingly, the Council denied the union's petition because It 
failed to meet the requirements for review as set forth In section 2411.32 
of the Council's rules of procedure.

FLRC No. 78A-25
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August 3, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STRECT, N.W. * WASHINGTON, D.C. 20415

Mr. William B. Peer 
General Counsel, PATCO 
Barr & Peer
1101 17th Street, NW., Suite 1002 
Washington, D.C. 20036

Re: Professional Air Traffic Controllers
Organization, MEBA, AFL-CIO and Federal 
Aviation Administration, Department of 
Transportation (Walt, Arbitrator), FLRC 
No. 78A-25

Dear Mr. Peer:

The Council has carefully considered the union’s petition, and the agency's 
opposition thereto, for review of the arbitrator’s award in the above­
entitled case.
According to the arbitrator, the dispute in this matter arose when the 
activity posted a work schedule for a particular week, reflecting both 
regular and overtime work assignments as well as scheduled annual leave 
for that week for various employees. After the schedule was posted, some 
employees notified the scheduler that they had changed their minds and 
would not be using their scheduled leave. The scheduler therefore revised 
the work schedules, cancelling overtime assignments for some employees, 
including the two grievants. The grievants were not consulted concerning 
the cancellations, and neither consented to it. Thereafter, they filed 
grievances seeking "8 hours overtime pay at true time and a half" for the 
cancelled overtime assignments. The grievances were submitted to 
arbitration.
The arbitrator described the grievances before him as "challeng[ing] the 
Agency's right to cancel scheduled overtime." He denied the grievances, 
finding that the agency had given timely notice concerning the cancellation 
of the overtime assignments. In doing so he concluded that:

[T]he contract [will hot] support an argument that the Agency may not 
cancel a posted overtime assignment previously scheduled for the 
employee’s regular day off without that employee’s approval. While
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notice is necessary prior to cancellation of scheduled and posted 
overtime, local understandings in contravention of the negotiated 
national agreement cannot stand. The Agency's right to cancel 
scheduled and posted overtime upon notice given in accordance with 
Article 33, § 2,V does not require approval of the affected 
employee. [Footnote added.]

The union's petition takes exception to the arbitrator's award on the 
ground discussed below. The agency filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appro­
priate regulation, or the order, or other grounds similar to those upon 
which challenges to arbitration awards are sustained by courts in private 
sector labor-management relations."
In its petition, the union contends that the arbitrator exceeded his 
authority and jurisdiction by basing the award upon a ground "which was 
not contested by the parties, which was not in issue at the hearing, and 
which the parties never had an opportunity to adjudicate." In support of 
this exception, the union asserts that it is challenging that portion of the 
arbitrator's award "wherein the arbitrator, on his own and without any . 
authorization or authority whatsoever, rules that (a) the local agreement—' 
is 'in contravention of the negotiated national agreement' and (b) that

y  According to the arbitrator. Article 33, Section 2 of the parties' 
negotiated agreement provides as follows:

ARTICLE 33 - WATCH SCHEDULES AND SHIFT ASSIGNMENTS

Section 2. Assignments to the watch schedule shall be posted at least 
fourteen (14) days in advance, or for a longer period where local 
conditions permit. . . . When it is necessary to change an employee's 
posted shift assignment, the Employer shall use the following alterna­
tives to the extent feasible prior to making the change:

(a) overtime;
(b) personnel on detail assignment;
(c) personnel on permanent assignments that are required to 

maintain currency;
(d) line supervisors or staff;
(e) rescheduling of training.

In the event the above alternatives are found not to be feasible, the 
employees's posted shift assignment can be changed.

According to the arbitrator, the parties at the Chicago Air Traffic 
Control Center "agreed" to the following:

(Continued)
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local agreement 'cannot stand.'" [Footnote added.] The union further 
states that "[a]pparently, the activity was taken by surprise by the Union's 
reliance upon and citation of a local agreement" and "the activity did not 
challenge the validity of the local agreement," and "never claimed that the 
local agreement violated the national agreement or was inconsistent 
therewith."

The Council will grant a petition for review of an arbitrator's award where 
it appears, based upon the facts and circumstances described in the petition, 
that the arbitrator exceeded his authority. Thus, the Council will grant a 
petition for review where it appears that the exception presents grounds 
that an arbitrator exceeded his authority by, for example, determining an 
issue not included in the question submitted to arbitration. Federal 
Aviation Administration and Professional Air Traffic Controllers Organiza­
tion (Sinclitico, Arbitrator), FLRC No. 77A-52 (Jan. 27, 1978), Report 
No. 142.

In this case, however, the Council is of the opinion that the union's 
petition fails to describe facts and circumstances to support its exception. 
In this regard, the union's exception that the arbitrator "bas[ed] the 
award upon a ground which was not contested by the parties" is directed 
toward the arbitrator's reference in the opinion accompanying his award to 
the "local agreement" (referred to by the arbitrator as a "local 
understanding"). However, the union itself states in its petition for 
review that it relied upon both the national agreement and the "local 
agreement" in presenting its case to the arbitrator. Thus it is clear 
from the petition for review that both documents were submitted to and 
before the arbitrator in his resolution of the matter. The essence of the 
union's exception appears to constitute nothing more than disagreement with 
the arbitrator's reasoning and conclusion with respect to the "local 
agreement" in the course of resolving the dispute as to the agency's right to 
cancel scheduled overtime. The Council has steadfastly held that it is 
the arbitrator's award rather than his conclusion or specific reasoning that 
is subject to challenge. National Association of Air Traffic Specialists, 
Southwest Region and Department of Transportation, Federal Aviation 
Administration, Southwest Region, Fort Worth, Texas (Sisk, Arbitrator),
FLRC No. 77A-8 (May 18, 1977), Report No. 126.
Therefore, the union's exception provides no basis for acceptance of its 
petition under section 2411.32 of the Council's rules.

(Continued)
. . . assignments to the basic watch schedule will be posted at 
least four weeks in advance and will not be changed, except as 
specified in Article 33, Section 2, of the PATCO/FAA labor agreement.
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Accordingly, the Council has denied review of the union's petition because 
It falls to meet the requirements for review as set forth in section 2411.32 

I-Kc rr>,iTirnl's rtiles of procedure.of the Council's rules of procedure. 

By the Council
Sincerely,

Henry B. ^^zler III 
Executive OTrector

cc: R. S. Smith
Transportation
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Non-Appropriated Fund Activity, Headquarters, 2Ath Infantry Division, 
Fort Stewart, Georgia, Assistant Secretary Case No. 40-7841(RO). The 
Assistant Secretary found that dismissal of the activity's objection to 
the election (which alleged that the number of employees who had voted 
was Insufficient to be representative of the wishes of a majority of 
employees in the unit) by the Regional Administrator (RA) was warranted. 
Accordingly, the Assistant Secretary denied the activity's request for 
review seeking reversal of the RA's Report and Findings on Objections. 
The union (Local 1922, American Federation of Government Employees, 
AFL-CIO) was subsequently certified as the exclusive representative of 
the unit involved. The agency appealed to the Council, contending that 
the Assistant Secretary's decision was arbitrary and capricious and 
raised a major policy issue. The agency also requested a stay.
Council action (August 3, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present a major 
policy issue. Accordingly, the Council denied the agency's petition 
for review. The Council also denied the agency's request for a stay.

FLRC No. 78A-27
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August 3, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREPr, N.W. • WASHINGTON, D.C. 20415

Mr. W. J. Schrader, Chief 
Labor and Employee Relations Division 
Office of the Deputy Chief of Staff 

for Personnel 
Department of the Army 
Washington, D.C. 20310

Re: Non-Appropriated Fund Activity, Headquarters. 
24th Infantry Division, Fort Stewart, Georgia, 
Assistant Secretary Case No. 40-7841(RO),
FLRC No. 78A-27

Dear Mr. Schrader;
The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary’s decision in the above-entitled 
case.
In this case, as found by the Assistant Secretary, a representation petition 
(RO) was filed by the American Federation of Government Employees, Local 
1922, AFL-CIO (the union), which sought to represent a unit of all non­
professional Non-Appropriated Fund (NAF) Activity employees (excluding 
those ineligible under the Order) employed at Headquarters, 24th Infantry 
Division, Fort Stewart, Georgia (the activity). Following a secret ballot 
election, the activity filed a timely objection requesting that the 
election be invalidated and set aside on the basis that the "percentage 
of eligible employees voting in this election (14.38%) was extremely low 
and therefore not a true representation of the majority of the appropriate 
unit employees."
The Assistant Secretary, stating the activity's sole contention to be "that 
the number of employees casting ballots was insufficient to be representative 
of the wishes of the entire unit, and that, therefore, the Assistant 
Secretary should declare the election invalid pursuant to [s]ection 6(a)
(2) of [the Order]," found that dismissal of the objection by the Regional 
Administrator (RA) was warranted. Accordingly, he denied the activity's 
request for review seeking reversal of the RA* s Report and Findings on 
Objections.— (The union was thereafter certified as exclusive 
representative of the unit involved herein.)

In so finding that dismissal of the objection was warranted, the 
Assistant Secretary indicated agreement with the RA’s reasoning. In this 
regard the RA had found:
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In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary's decision raises a major policy issue concerning 
"what constitutes a representative election." In this regard, you contend 
that the Assistant Secretary's application of his rules in this case is 
not in consonance with the provisions of the Order or with the Council's 
1975 Report and Recoinmendations.̂ ' You further allege that the Assistant

(Continued)

There is no contention by the Activity, or any other party, that 
the Notice of Election does not adequately reflect the details of 
the election. Nor is there any contention or evidence that an 
insufficient number of Notices were posted or that the Notices were 
not conspicuously posted for an adequate period of time. The 
Activity has advanced no reason why so few employees voted. There 
is no evidence that the polls did not remain open in accordance 
with the Notice of Election. There is no evidence that the polls 
were inaccessible to employees, and there is no evidence that 
employees were denied an ample opportunity to participate in the 
balloting or that any employee was otherwise disenfranchised. In 
light of the above, there is no basis for not applying the provisions 
of Section 202.17(c). Accordingly, the objection is found to have 
no merit and is hereby dismissed.

Section 202.17 of the Assistant Secretary's rules provides, in pertinent 
part;

(c) All elections shall be by secret ballot. An exclusive representa­
tive shall be chosen by a majority of valid ballots cast . . . .

Tj You specifically refer to Labor-Management Relations in the Fed'eral 
Service (1975), at 34, wherein the Council stated:

. . .  it was recommended during the general review that the Order 
be amended to require that a certain percentage of eligible voters 
cast ballots in an election before that election is viewed as 
representative of the views of a majority of the employees in the 
unit and therefore valid. While it appears that there have been 
elections where a relatively small percentage of the eligible voters 
cast ballots, there was no evidence that such circumstances are a 
recurring problem and the Council has no desire to retutn to the 60 
percent rule developed under Executive Order 10988. However, pursuant 

 ̂ to his section 6(a)(2) responsibility to supervise elections to 
determine whether a labor organization is the choice of a majority 
of the employees in an appropriate unit, the Assistant Secretary 
already has the authority to find invalid an election where the 
number of employees casting ballots is insufficient to be 
representative of the wishes of the entire unit. Accordingly, the 
Council sees no need for changes in the Order regarding this matter.
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Secretary acted in an arbitrary and capricious manner in that he failed 
"to determine whether [the union] is the choice of the majority of the 
employees in an appropriate unit. . . . "  In this connection you assert 
that the Assistant Secretary, by relying exclusively upon the standard 
set forth in Section 202.17(c) of his rules, failed to carry out his 
responsibility to assure that the election herein was representative.
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council’s rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or present a major policy issue.
With respect to your allegation that the Assistant Secretary's decision 
raises a major policy issue concerning "what constitutes a representative 
election," in the Council's view no major policy issue is present in the 
circumstances of the case. Thus, while the Assistant Secretary has 
authority to find invalid an election where the number of employees 
casting ballots is insufficient to be representative of the wishes of 
the entire unit, no major policy issue is raised by his failure to do 
so in the circumstances of the case, noting particularly the Assistant 
Secretary's finding that there was no evidence that employees were denied 
an ample opportunity to participate in the balloting or that any employees 
were otherwise disenfranchised. Similarly, as to your allegation that 
the Assistant Secretary acted in an arbitrary and capricious nianner in 
lis reliance upon the standard set forth in his regulations, it does not 
appear that the Assistant Secretary acted without reasonable justification 
in the circumstances of the case, noting again the Assistant Secretary's 
finding that there was no evidence that employees were denied an opportunity 
to participate in the election or were otherwise disenfranchished.
Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as set forth in section 2411.12 of the Council's 
rules of procedure. Accordingly, review of your appeal is hereby denied. 
Your request for a stay is likewise denied.
By the Council.

Sincerely,

Henry B.TFtazier III 
Executive Director

cc: A/SLMR 
Labor

M. D. Roth 
AFGE
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Social Security Administration, Bureau of Hearings and Appeals, A/SLMR 
No. 1028. The Assistant Secretary, adopting the findings, conclusions 
and recommendations of the Administrative Law Judge (ALJ), dismissed the 
section 19(a)(1) and (6) complaint filed by the American Federation of 
Government Employees, Local 3615, AFL-CIO (the union), related to an 
encounter and ensuing conversation between management's chief negotiator 
and one of the union's negotiators concerning the reopening of negotia­
tions between the parties. The union appealed to the Council, alleging 
that the Assistant Secretary acted arbitrarily and capriciously in 
adopting the recommended decision of the ALJ.

Council action (August 3, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 
of the Council's rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious and the 
union neither alleged, nor did it appear, that the decision presented 
a major policy issue. Accordingly, the Council denied the union's 
petition for review.

FLRC No. 78A-55
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August 3, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: Social Security Administration, 
Bureau of Hearings and Appeals, 
A/SLMR No. 1028, FLRC No. 78A-55

Dear Mr. King:
The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, in 
the above-entitled case.
In this case, as found by the Assistant Secretary, American Federation 
of Government Employees, Local 3615, AFL-CIO (the union) filed an unfair 
labor practice complaint against the Social Security Administration,
Bureau of Hearings and Appeals (the activity). The complaint alleged in 
pertinent part that the activity violated section 19(a)(1) and (6) of 
the Order when its chief negotiator approached an assistant chief steward 
of the union concerning the reopening of contract negotiations, contrary 
to ground rules for negotiations and/or the directives of the president 
of the local that only the president or her designee be contacted 
concerning contract negotiations. The Assistant Secretary adopted the 
findings, conclusions and recommendations of the Administrative Law Judge 
(ALJ) who found that the activity did not violate section 19(a)(1) and (6) 
of the Order because the chance encounter and ensuing conversation between 
management's chief negotiator and one of the union's negotiators approx­
imately a month after negotiations between the parties had come to a 
complete halt was not an attempt by the activity to bypass the exclusive 
representative and communicate directly with unit employees regarding the 
collective bargaining matters or to undermine the status of the exclusive 
representative.—' Accordingly, he ordered that the complaint be dismissed.

In arriving at this conclusion, consideration was given to the Council's 
decision in Department of the Navy, Naval Air Station, Fallon, Nevada, 
A/SLMR No. 432, 3 FLRC 697 [FLRC No. 7AA-80 (Oct. 24, 1975), Report No. 87] 
(A/SLMR No. 432 supplemented following Council's decision in A/SLMR No. 587), 
wherein the Council stated in pertinent part:

(Continued)
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In your petition for review on behalf of the union, you allege that the 
Assistant Secretary acted arbitrarily and capriciously in adopting the 
recommended decision of the ALJ. In this regard, you argue that the 
Assistant Secretary ignored or failed to weigh carefully certain testimony 
in reaching his decision. You further allege that he "failed to acknowledge 
certain precedent decisions . . . and that the decision in this case 
"will permit federal agencies to bypass the exclusive representative 
and . . . deal directly with members of the bargaining unit while such 
negotiations are pending before the . . . FSIP."

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious, and you neither allege, nor does it appear, that his decision 
presents a major policy issue.

As to your allegation that the Assistant Secretary's decision was arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision in the facts 
and circumstances of this case. In this regard, your appeal fails to set 
forth any material evidence that the Assistant Secretary did not consider 
in reaching his decision, but instead constitutes essentially disagreement 
with the Assistant Secretary's conclusion based upon the ALJ's factual 
deteinninations and therefore provides no basis for Council review. With 
respect to your further allegation that the Assistant Secretary failed 
to acknowledge certain precedent decisions, your appeal fails to establish 
either that there is a clear, unexplained inconsistency between this 
decision and the previously published decisions of the Assistant Secretary 
or other applicable authority, or that the Assistant Secretary's decision 
was inconsistent with the purposes and policies of the Order. Finally, 
the appeal contains no basis to support your assertion that the Assistant 
Secretary's decision in this case will permit Federal agencies to bypass

(Continued)
In determining whether a communication is violative of the Order, it 
must be judged independently and a determination made as to whether 
that communication constitutes, for example, an attempt by agency 
management to deal or negotiate directly with unit employees or to 
threaten or promise benefits to employees. In reaching this 
determination, both the content of the communication and the 
circumstances surrounding it must be considered. More specifically, 
all communications between agency management and unit employees over 
matters relating to the collective bargaining relationship are not 
violative. Rather communications which, for example, amount to an 
attempt to bypass the exclusive representative and bargain directly 
with employees, or which urge employees to put pressure on the 
representative to take a certain course of action, or which threaten 
or promise benefits to employees are violative of the Order. 
[Footnote omitted.]
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the exclusive representative and deal directly with unit employees while 
negotiations are pending before the FSIP, again noting that your assertion 
in this regard merely constitutes disagreement with the Assistant 
Secretary’s finding that the activity's conduct was not violative of 
the Order in the circumstances of this case, more particularly that it 
was not an attempt to undermine the status of the exclusive representative.
Since the Assistant Secretary's decision does not appear arbitrary and 
capricious, and you neither allege, nor does it appear, that his decision 
presents any major policy issues, your appeal fails to meet the require­
ments for review as provided in section 2411.12 of the Council's rules. 
Accordingly, your petition for review is hereby denied.
By the Council.

Sincerely,

Henry
Executi\

razier III /  
Director

IP
cc; A/SLMR 

Labor
J. J. Toner 
SSA
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Department of the Army [U.S. Army Missile Materiel Readiness Command, 
Redstone Arsenal, Alabama] and American Federation of Government Employees, 
AFL-CIO, Local 1858 (Knight, Arbitrator). Upon the filing of a petition 
for review of the arbitrator's award by the union, the Council advised 
the union that its appeal failed to comply with cited requirements of the 
Council's rules of procedure, and provided the union with time to effect 
such compliance. However, the union made no submission in compliance 
with those requirements within the time limit provided.
Council action (August 7, 1978). The Council dismissed the union's 
appeal for failure to comply with the Council's rules of procedure.

FLRC No. 78A-75
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August 7, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 e STREET, N.W. • WASHINGTON, D.C. 20415

Mr. William R. Murray 
Staff Attorney
Local 1858, American Federation 

of Government Employees, AFL-CIO 
Building 7132
Redstone Arsenal, Alabama 35809

Re: Department of the Army [U.S. Army Missile 
Materiel Readiness Command, Redstone 
Arsenal, Alabama] and American Federation 
of Government Employees, AFL-CIO, Local 
1858 (Knight, Arbitrator), FLRC No. 78A-75

Dear Mr. Murray:

By Council letter of July 12, 1978, you were advised that preliminary 
examination of your petition for review of the arbitration award in the 
above-entitled case disclosed a number of apparent deficiencies in meeting 
various requirements of the Council's rules of procedure (a copy of which 
was enclosed for your information). The pertinent sections of the rules 
included: 2411.42 and 2411.44.

You were also advised in the Council’s letter;

Further processing of your appeal is contingent upon your compliance 
with the above-designated provisions of the Council's rules. 
Accordingly, you are hereby granted until the close of business on 
July 31, 1978, to take action and complete your appeal by filing 
additional materials with the Council in compliance with those 
provisions, namely: a statement of approval by the National 
President of the American Federation of Government Employees, or his 
designee, of the submission of your appeal; and two additional copies 
of your appeal and all attachments.

Moreover, in accordance with section 2411.46 of the Council's rules, 
you must serve a copy of the approval of your submission on the 
representative of the other party to the case, and you must include 
a statement of such service with your additional submission to the 
Council. Failure to comply with the above requirements within the 
time limit prescribed will result in dismissal of your appeal.
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You have made no submission in compliance with the above requirements, 
within the time limit provided. Accordingly, your appeal is hereby 
dismissed for failure to comply with the Council’s rules of procedure.

For the Council.

Sincately,

Henry
Execute

Frazier 
Director

cc: N. Foster 
Army

R. D. King 
AFGE
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Department of the Navy, Navy Commissary Store Region, Norfolk, Virginia  ̂
A/SLMR No. 1030. The Assistant Secretary dismissed the section 19(a)(1) 
and (6) complaint of the National Association of Government Employees, 
Local R4-45 (the union) as untimely filed. The union appealed to the 
Council contending, in substance, that the Assistant Secretary’s deci­
sion was arbitrary and capricious.
Council action (August 9, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious and the union neither 
alleged, nor did it appear, that the decision presented a major policy 
issue. Accordingly, the Council denied the union’s petition for review.

FLRC No. 78A-53
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August 9, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Robert M. White 
White and Selkin
1500 Virginia National Bank Building 
One Commercial Place 
Norfolk, Virginia 23510

Re: Department of the Navy, Navy Commissary 
Store Region, Norfolk, Virginia, A/SLMR 
No. 1030, FLRC No. 78A-53

Dear Mr. White:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency’s opposition thereto, in 
the above-entitled case.
In this case, as found by the Assistant Secretary, the National Associa­
tion of Government Employees, Local R4-45 (the union) filed an unfair 
labor practice complaint against the Department of the Navy, Navy 
Commissary Store Region, Norfolk, Virginia (the activity) alleging 
violations of section 19(a)(1) and (6) of the Order. The Assistant 
Secretary found that, under the particular circumstances of this case, 
the complaint was untimely filed. Thus, he noted that the activity 
issued its final decision on the union's initial pre-complaint charge 
within a month after it was filed; that under the Assistant Secretary's 
Regulations, the union then had a period of 60 days after the date of 
service of such final decision within which to file a complaint;— that 
the union did not file a timely complaint based on its initial pre­
complaint charge but instead "filed a second charge which, in essence, 
reiterated the first charge"; and that when the union later filed the 
complaint in this case, it was "timely with regard to [the] second pre­
complaint charge but clearly untimely with regard to [the] first pre­
complaint charge." The Assistant Secretary concluded;

In my view, a complainant may not, in effect, extend the period for
the filing of a timely complaint beyond the prescribed period of

\j Section 203.2(b)(2) of the Assistant Secretary's Regulations provides;
If a written decision expressly designated as a final decision 
on the charge is served by the respondent on the charging party, 
that party may file a complaint immediately but in no event later 
than sixty (60) days from the date of such service.
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60 days by filing a second pre-complaint charge which essentially 
reiterates the same allegations as its first pre-complaint charge.
To hold otherwise would, in my view, render the 60 days timeliness 
requirement of Section 203.2(b)(2) of the Assistant Secretary's 
Regulations a nullity. Accordingly, based on the circumstances set 
forth above, I find the complaint herein to be untimely filed and 
shall, therefore, order that it be dismissed in its entirety.
[Footnotes omitted.]

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary’s decision was "erroneous" as well as "arbitrary, 
capricious, unreasonable and without substantial supporting evidence" in 
that "the Assistant Secretary ruled that the subject complaint was 
untimely filed." In this regard, you contend that "there has been a 
continued violation" and that certain acts by the activity after the 
union had filed its initial pre-complaint charge constituted a further 
violation of the Order.—'
In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requijrements of section 2411.12 
of the Council's rules; that is, the Assistant Secretary's decision does 
not appear arbitrary and capricious, and you neither allege, nor does 
it appear, that his decision presents a major policy issue.

With respect to your allegation that the Assistant Secretary acted errone­
ously in finding the complaint untimely, pursuant to the authority of the 
Assistant Secretary under section 6(d) of the Order to prescribe regulations 
needed to administer his functions under the Order, the Assistant Secretary 
has promulgated regulations which provide, in pertinent part, that a 
complaint must be filed within 60 days after the date of service of 
respondent's final written decision on the pre-complaint charge. His 
decision in the instant case was based on the application of these 
regulations, and your petition presents no persuasive reasons to show 
that the Assistant Secretary was without authority to establish such a 
regulatory requirement or that he applied these regulations to the facts 
and circumstances of this case in a manner inconsistent with the purposes

_2/ You further allege that the Assistant Secretary erroneously, arbitrarily 
and capriciously ruled in a footnote of his decision that, even assuming 
the complaint was timely filed, the activity's position reflected a good 
faith interpretation (as distinguished from a clear unilateral breach) 
of the negotiated agreement and would therefore be a proper subject for 
the parties' negotiated grievance procedure rather than the unfair labor 
practice procedures under the Order. However, as previously stated, the 
Assistant Secretary decided to dismiss the union's complaint in this case 
as untimely filed under his Regulations. Accordingly, the Assistant 
Secretary’s additional comments based upon the hypothetical assumption 
that the complaint had been timely filed were mere dicta and therefore, 
apart from other considerations, provide no basis for your appeal.
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and policies of the Order. Rather, your contentions set forth above 
constitute essentially disagreement with the Assistant Secretary’s 
application of his Regulations to the facts and circumstances of this 
case and thus provide no basis for Council review. Puget Sound Naval 
Shipyard, Bremerton« Washington. Assistant Secretary Case No. 71-3246,
3 FLRC 522 [FLRC No. 75A-47 (Aug. 14, 1975), Report No. 80]; Veterans 
Administration Center, Bath, New York, Assistant Secretary Case 
No. 35-3560(CA), 4 FLRC 312 [FLRC No. 76A-21 (May 14, 1976), Report 
No. 105].
Since the Assistant Secretary’s decision does not appear arbitrary and 
capricious and you neither allege, nor does it appear, that his decision 
presents any major policy issues, your appeal fails to meet the require­
ments for review as provided under section 2411.12 of the Council's 
rules of procedure. Accordingly, review of your appeal is hereby denied.
By the Council.

Sincerely'i

Henry BL Frazier II 
Executivfe'Director

cc: A/SLMR 
Labor
M. Arkin 
Navy
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U.S. Department of Justice, Bureau of Prisons, Washington, D.C., 
Assistant Secretary Case No. 22-08489(GA). The Assistant Secretary,
In agreement with the Acting Regional Administrator (ARA), found that 
the matter In dispute (related to the activity's practice of using 
prison Inmates to keep time and attendance records of employees) was 
subject to the negotiated grievance and arbitration procedure of the 
parties' agreement. Accordingly, the Assistant Secretary denied the 
activity's request for review seeking reversal of the ARA's Report and 
Findings on Grlevablllty and Arbitrability. The agency appealed to the 
Council, contending that the Assistant Secretary's decision raised 
major policy Issues. The agency also requested a stay.
Council action (August 10, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that Is, the decision of the Assistant 
Secretary did not present any major policy Issues and the agency 
neither alleged, nor did it appear, that the decision was arbitrary 
and capricious. Accordingly, the Council denied the agency's petition 
for review. The Council also denied the agency's request for a stay.

FLRC No. 78A-32
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August 10, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Mr. Austin E. Ross, Chief 
Labor-Management Relations Group 
U.S. Department of Justice 
Washington, D.C. 20530

Re: U.S. Department of Justice, Bureau of Prisons, 
Washington, D.C., Assistant Secretary Case 
No. 22-08489(GA), FLRC No. 78A-32

Dear Mr. Ross:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the union’s opposition 
thereto, in the above-entitled case.

In this case, as described in the Report and Findings on Grievability and 
Arbitrability, American Federation of Government Employees Council of 
Prison Locals C-33 (the union) filed a grievance over the practice within 
the Department of Justice, Bureau of Prisons (the activity) of using 
prison inmates to keep time and attendance records of employees, contending 
that the practice violated Article 14(e) of the parties' negotiated 
agreement.— ' The activity rejected the grievance as nonarbitrable, and 
the union then filed the instant Application for Decision on Grievability 
or Arbitrability.
In his Report and Findings on Grievability and Arbitrability, the Acting 
Regional Administrator (ARA) found the matter in dispute grievable and 
arbitrable, concluding in pertinent part:

Section 12(b)(5) is a relevant provision of the Order to be considered. 
However, it should not . . . preclude the utilization of the negotiated 
grievance procedure and arbitration provisions wherein the facts do 
not clearly show that Article 14(e) clearly contravenes the provisions 
of Section 12(b) of the Order. In this respect, I note that the 
Activity does not contend that Article 14(e) contravenes the purposes 
of Section 12(b) of the Order, but rather, contends that time and 
attendance records are not encompassed by the wording and intent of 
[Article! 14(e).

T7 Article 14(e) provides:
Inmates shall not have access to any evaluation, performance rating 
or other confidential data pertaining to employees as well as personnel 
files and medical records.
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Therefore, I find that the matter in dispute is arbitrable and 
grievable. I make no findings as to the merits of the grievance.
In this respect, I note that arbitrators as a matter of necessity 
must consider applicable laws and regulations when rendering a 
decision, including the provisions of the Order and published 
agency policies and regulations.

The Assistant Secretary, in agreement with the AEA, found that "the matter 
herein is subject to the negotiated grievance and arbitration procedure, 
as the dispute involves the interpretation and application of Article 14(e) 
of the parties’ negotiated agreement." Accordingly, he denied the activity's 
request for review seeking reversal of the ARA's Report and Findings on 
Grievability and Arbitrability.
In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary's decision "raises a major policy issue concerning 
[his] obligation under [sjections 6(a)(5) and 13(d) of the Order to decide 
questions of grievability-arbitrability referred to him in accordance 
with those sections," You argue in this regard that the Assistant 
Secretary seriously misconstrued Council decisions regarding the scope 
of his authority in making threshold arbitrability determinations,^/ and 
thus improperly failed to decide whether the grievance herein was barred 
by section 12(b) of the Order but instead left the resolution of that 
question to the arbitrator. You further allege "as a corollary" that a 
major policy issue is raised regarding the Assistant Secretary's 
"adherence to the Council's guidance as to his obligations under [s]ection 
13(d) where the remedy . . . sought would arguably violate the Order."
In this respect, you contend that the Assistant Secretary must consider, 
in finally deciding grievability-arbitrability questions, that the relief 
sought by the union herein (in contravention of section 12(b)) would 
require the activity to discontinue its practice of using Inmates to keep 
employees' time and attendance records.
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not present a major policy issue 
and you neither allege, nor does it appear, that the Assistant Secretary's 
decision is arbitrary and capricious.
With respect to your contention, in effect, that the Assistant Secretary's 
failure to consider the applicability of section 12(b) to the grievability- 
arbitrability questions before him was inconsistent with his obligation 
under the Order as enunciated in Council decisions and thus presents a 
major policy issue, in our view no basis for Council review is thereby

2J In this regard, the agency principally relies on the Council decision in 
Department of the Navy, Naval Ammunition Depot, Crane, Indiana, Assistant 
Secretary Case No. 50-9667, 3 FLRC 120 [FLRC No. 74A-19 (Feb. 7, 1975), 
Report No. 63], but also cites several other Council decisions.
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presented. Thus, the Council has indicated in Crane (supra n. 2) that, 
in resolving questions as to whether a grievance is subject to a negotiated 
grievance procedure, the Assistant Secretary must consider, among other 
things, "related provisions of . . . the Order . . . The Assistant 
Secretary did consider related provisions of the Order in concluding that 
the instant grievance was arbitrable under the parties’ negotiated 
agreement. In this regard we note the ARA's finding that "the facts 
do not clearly show that Article 14(e) clearly contravenes the provisions 
of [s]ection 12(b) of the Order" and that "the [a]ctivity does not contend 
that Article 14(e) contravenes the purposes of [s]ection 12(b) of the 
Order." Thus, your appeal fails to establish that the Assistant Secretary's 
decision presents a major policy issue, i.e., it fails to establish that 
his decision is either contrary to the Order or inconsistent with 
applicable Council precedent. As to your "corollary" alleged major 
policy issue concerning the Assistant Secretary's obligations under 
section 13(d) of the Order "where the remedy sought would arguably violate 
the Order," as the Council stated in its 1975 Report and Recommendations, 
" . . .  where it appears, based upon the facts and circumstances described 
in a petition before the Council, that there is support for a contention 
that an arbitrator has issued an award which violates applicable law, 
appropriate regulations or the Order, the Council, under its rules, will 
grant review of the award. For example, should the Council find . . . 
that an award violates section 12fb) of the Order, the Council would 
modify or set aside that award."^/ Accordingly, no major policy issue is 
)resented at this time warranting Council review.
Since the Assistant Secretary's decision does not present a major policy 
issue and you neither allege, nor does it appear, that the Assistant 
Secretary's decision is arbitrary and capricious, your appeal fails to 
meet the requirements for review as set forth in section 2411.12 of the 
Council's rules of procedure. Accordingly, review of your appeal is 
hereby denied, and your request for a stay is likewise denied.
By the Council.

Sinc^ely,

Henry B.,Fi|azier III I 
Executiv^vJJirector

cc: A/SLMR R. King 
Labor AFGE

_3/ Labor-Management Relations in the Federal Service (1975), at 44.
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American Federation of Government Employees, AFL-CIO, Local 1592 and 
Army-Air Force Exchange Service, Hill Air Force Base, Utah. The dispute 
Involved the negotiability of union proposals related to (1) utilization 
of intermittent employees; (2) requests for advanced sick leave; and
(3) purchase of merchandise from the Exchange by military dependents who 
are also employees.

Council action (August 14, 1978). As to (1) and (3), the Council held 
that the union’s proposals were excepted from the agency's obligation 
to bargain by section 11(b) of the Order. As to (2), the Council held 
that the proposal was outside the obligation to bargain established by 
section 11(a) of the Order. Accordingly, pursuant to section 2411.28 
of its rules of procedure, the Council sustained the agency's determi­
nation that the proposals were nonnegotiable.

FLRC No. 77A-123
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, AFL-CIO, Local 1592

(Union)

and FLRC No. 77A-123
Army-Air Force Exchange Service, 
Hill Air Force Base, Utah

(Activity)

DECISION ON NEGOTIABILITY ISSUES 

Union Proposal I

Article 9, Section 7.

Prior to utilizing intermittent employees, the employer agrees 
to the following:

1. All regular fulltime employees will be permitted to 
work a forty (40) hour workweek.

2. All regular parttime employees will be permitted to 
work at least thirty-four (34) hours in a workweek.

Agency Detennination
The agency head determined that the proposal is nonnegotiable on the 
ground that it would have a direct bearing on activity staffing patterns 
and thus is outside management's obligation to bargain under section 11(b) 
of the Order. The agency head also determined that the proposal infringes 
upon management's authority to determine the personnel by which agency 
operations are to be conducted thereby conflicting with section 12(b)(5) 
of the Order.

Question Here Before the Council
The question is whether the proposal is excepted from the agency's obli­
gation to bargain by section 11(b) of the Order.
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Conclusion: The proposal concerns matters with respect to the agency’s 
staffing patterns and is excepted from the obligation to bargain by 
section 11(b) of the Order A/ Thus, the agency’s determination that the 
proposal is nonnegotiable was proper and, pursuant to section 2411.28 of 
the Council’s rules'and regulations, is sustained.

Reasons: The proposal at issue herein would have substantially the same 
effect on the agency’s staffing pattern as one which the Council held to 
be outside the obligation to bargain in McClellan Air Force B a s e >2/

The Council concluded that the disputed proposal in McClellan Air Force 
Base was outside the agency’s obligation to negotiate under the provision 
of section 11(b) of the Order. Section 11(b), in pertinent part, provides 
that:

. . . the obligation to meet and confer does not include matters 
with respect to the numbers, types, and grades of positions or 
employees assigned to an organizational unit, work project or tour 
of duty [of an agency].

Opinion

y  In view of our decision that the proposal essentially concerns matters 
with respect to determining staffing patterns, section 12(b) is inappli­
cable and it is unnecessary further to consider the remaining contention 
of the agency that the proposal conflicts with section 12(b)(5).
2/ NAGE Local R12-183 and McClellan Air Force Base, California, 4 FLRC 353 
[FLRC No. 75A-81 (June 23, 1976), Report No. 107.] The proposal in that 
case read as follows (only the underscored portions were in dispute):

Article VIII, Hours of Work/Tours of Duty
Section 2. The basic workweek will be five consecutive days with 
two consecutive days off. The hours of work for employees will be 
as follows:

a . Full-time employees will have the opportunity to work a 
forty hour week unless the workload is such that it will 
not support forty hours. However, in no instance will 
the full-time employees have their hours reduced by using 
part-time or intermittent employees. At no time shall 
the hours for full-time employees go below thirty-five 
hours per workweek.

b . Part-time employees will have the opportunity to work a 
thirty-four hour week unless the workload is such that it 
will not support thirty-four hours. However, in no 
instance will the part-time employees have their hours 
reduced by using intermittent employees. At no time shall 
the hours for part-time employees go below twenty hours 
per workweek.
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In reaching its decision the Council reasoned as follows (at 3-4 of 
Council decision):

[The proposal] plainly concerns matters which are integrally related 
to and consequently determinative of the staffing patterns in the 
bargaining unit. Specifically among other effects, it would prevent 
the agency from changing established staffing patterns unless the 
conditions prescribed in the proposal could be met: that is, the 
use of, and hence an increase in the number of, part-time or inter­
mittent employees would be prohibited whenever their use would 
reduce the hours of full-time employees below 40; the use of, and 
hence an increase in the number of intermittent employees would be 
prohibited whenever their use would reduce the hours of full-time 
employees below 40 or the hours of part-time employees below 34.
Thus, it is clear that this proposal would limit the agency’s 
discretion in allocating the total number of employees assigned to 
an organizational unit, work project or tour of duty (as well as 
the proportions of and numbers within that total which would be 
full-time, part-time or intermittent employees). The fact that the 
present proposal does not prescribe a particular number of employees 
which the agency must assign to an organizational unit, work project 
or tour of duty is without controlling significance. It is well 
established that proposals which require an agency to assign a 
specific number of employees are excluded from the bargaining obli­
gation under the staffing patterns provision of section 11(b). It 
is equally well established under prior Council decisions that 
proposals which are integrally related to and hence determinative 
of the numbers of employees that the agency might assign to a 
particular organizational unit, work project or tour of duty also 
are encompassed by the exclusion of staffing patterns from the bargaining 
obligation under section 11(b) of the Order. [Footnotes omitted.]

We find that the disputed proposal before the Council herein is integrally 
related to and consequently determinative of the numbers of employees that 
the activity might assign to a particular organizational unit, work project 
or tour of duty In a materially identical manner as the proposal before 
the Council in McClellan Air Force Base. Accordingly, for the reasons more 
fully set forth in McClellan, we find that the Instant proposal is excluded 
from the agency's obligation to bargain under section 11(b) of the Order

V  See also American Federation of Government Employees, Local 1778 and 
McGuire Air Force Base, New Jersey, FLRC Nos. 77A-18 and 21 (Jan. 27, 
1978), Report No. 142 at 14-16 of Council’s decision.
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Union Proposal II

All requests for advanced sick leave will be processed through 
the employee's immediate supervisor. Approval/disapproval will 
be accomplished by the medical authorities and the Civilian 
Personnel Office. [Only the underlined sentence is in dispute.]

Agency Determination

The agency head determined that the second sentence of this proposal is 
nonnegotiable primarily on the ground that it purports to require bar­
gaining unit management to assign certain of its responsibilities to 
offices not under its jurisdiction or control.

Question Here Before the Council

The question is whether the proposal is outside the activity’s obligation 
to bargain under section 11(a) of the Order.

Opinion
Conclusion; The proposal would require bargaining with respect to matters 
which are outside the obligation to bargain under section 11(a) of the 
Order.A/ Accordingly, the agency's determination that the proposal is 
nonnegotiable was proper and, pursuant to section 2411.28 of the Council's 
rules and regulations, is sustained.

Reason; As indicated, the agency contends that this proposal is nonnego­
tiable because, among other reasons, the "medical authorities" and the 
"Civilian Personnel Office" wherein the proposal would require the respon­
sibility of approving or disapproving certain sick leave requests of unit 
employees to be "accomplished" are not under the authority of the Exchange 
Manager. In particular, the agency states that;

The medical office and Civilian Personnel Office at Hill Air Force 
Base are under the jurisdiction and authority of the Department of 
the Air Force; thus the Exchange Manager at the Hill Air Force Base 
Exchange, an AAFES activity, exercises no control over them and 
cannot make commitments at the bargaining table with respect to their 
actions or authority.

Article 11, Section D, 4. e.

4/ In view of our decision that the proposal is outside the scope of 
mandatory bargaining under section 11(a) of the Order, it is unnecessary 
to further consider the remaining contention of the agency that the pro­
posal is excepted from such bargaining by section 11(b).
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The union does not specifically dispute this contention but merely 
disagrees with the determination of nonnegotiability. It argues only 
that the proposal is intended to get "a competent medical opinion on 
the medical aspects of an employee's request for sick leave."

Clearly the union proposal would require (as the union tacitly concedes) 
that certain of the responsibilities of AAFES management will be accom­
plished by persons or offices outside AAFES. Hence, under the proposal, 
those responsibilities would be assigned to persons or offices not under 
the direction of, or responsible to, AAFES management. That is, it would 
assign the approval of requests for "advanced" sick leave to persons 
or offices outside the organization which is a party to the negotiations. 
It is fundamental, in our view, that the scope of mandatory bargaining 
on personnel policies and practices and matters affecting bargaining unit 
working conditions does not include such a proposal. Accordingly, we 
find the proposal to be outside the scope of required bargaining under 
section 11(a) of the Order and, therefore, sustain the agency's deter­
mination of nonnegotiability•—'

Union Proposal III l|

Article 12.
Military dependents who are employees of AAFES [Army, Air Force 
Exchange Service] will not be restricted from buying marked 
down merchandise.

Agency Determination
The agency head determined that the proposal is nonnegotiable on the 
ground that it concerns a policy matter involving the agency’s internal 
security practices and, therefore, is excepted from the agency's obli­
gation to negotiate by section 11(b) of the Order.

Question Here Before the Council

The question is whether the proposal would require the agency to nego­
tiate matters with respect to its internal security practices within the 
meaning of section 11(b) of the Order.

_5/ Cf. Philadelphia Metal Trades Council and Philadelphia Naval Shipyard 
Employees* Cafeteria Association, 1 FLRC 509 [FLRC No. 73A-5 (Aug. 10,
9 73), Report No. 43].
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Conclusion: The proposal concerns matters with respect to the internal 
¥ec^rTt7^ractices of the Army and Air Force Exchange Service, and thus 
is excepted from the agency’s obligation to negotiate under section 11(b) 
of the Order. Accordingly, the agency’s determination that the (proposal 
is nonnegotiable was proper and, pursuant to section 2411.28 of ithe 
Council’s rules and regulations, is sustained.
Reasons: According to the agency, the internal security program of the 
post exchange system provides, inter alia, that:—'

Exchange employees, including military dependent employees, will 
not be permitted to purchase any item of retail merchandise marked 
down for clearance until it has been on sale for at least one full 
'day.

Opinion

As stated by the agency, the quoted rule appears, along with others 
forming a part of the internal security program of post exchanges, in 
Exchange Service Manual 40-11, Chapter 2. Examples of such rules cited 
by the agency are as follows:

Cashiers/checkers will not check out purchases of their relatives 
in any branch which is staffed by two or more employees.
[Employee] purchases will be paid for and bagged/packaged in the 
presence of the branch manager.

The bags/packages identified with the employee’s name will Tae 
stored in the manager’s office, customer layaway area or other 
designed location which limits employee access.

All employees will leave the facility from one designated exit only 
and will be observed by the manager or his designated representative. 
Packages will be inspected periodically by the manager or his 
representative.

Since the agency does not assert the published policy, itself, as a bar 
to negotiations under section 11(a) of the Order, it did not address the 
union’s request for a waiver of the regulation as a bar to negotiation. 
Accordingly- no issue as to whether a "compelling need" exists for the 
published policy is before us in the present case and we therefore do 
not pass upon it.
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The agency contends that the disputed union proposal, that certain AAFES 
employees will not be restricted from buying marked down merchandise, is 
nonnegotiable because it concerns a matter with respect to the foregoing 
asserted internal security practice which practice is "a condition of 
employment" for AAFES exchange employees "designed to prevent or dis­
courage the situation in which an employee with markdown authority is 
tempted to use this discretion to his or her own advantage or that of a 
fellow-employee." The union for its part tacitly concedes that its pro­
posal concerns a matter with respect to the quoted Exchange Service policy 
and characterizes the thrust of the policy as going "toward insuring 
employee honesty and safeguarding against thefts of the employer’s 
property by employees." The union in effect claims, however, that such 
policy and, hence,, the union proposal is not a matter with respect to 
"internal security practices" within the meaning of section 11(b) of the 
Order because,, in essence: such policy only indirectly applies to secu­
rity by prohibiting "an employee action which might contribute to the 
loss of property"; and the policy is not "meant to enforce the security 
of the employer’s property . . . but instead attempts to prevent loss by 
indirectly limiting the occasions for such [employee] misconduct."
[Emphasis in original.]

Section 11(b) of the Order provides in relevant part that "the obligation 
to meet and confer does not include matters with respect to . ... internal 
security practices." The meaning of "internal security" practices is not 
defined in the Order. Consistent with the general rules of statutory 
construction,— ' words in the Order are given their common meaning in the 
absence of a "legislative intent" to the contrary.—'
No intent is. evident in the Order, or in the various reports and recom­
mendations which accompanied the Order and its subsequent amendments, that 
the phrase "internal security" practices is to be accorded any meaning 
other than the common meaning ascribed to it. The common meaning of the 
phrase as indicated by the dictionary definitions of the terms which com­
prise it is as follows:-?-' "Internal" denotes origin, existence and 
application within the limits of something. In the organizational context 
with which the Order is concerned it means, therefore^-, within the limits 
of a particular organization. "Security" relates to defending, protecting, 
making safe or secure. Hence, as used in the Order with respect to an 
agency and Its subordinate organizations, the term "security" practices 
includes, inter alia, those policies, procedures and actions that are 
established and undertaken to defend, protect, make safe or secure (i.e., 
to render relatively less subject to danger, risk or apprehension) the 
property of an organization.

7/ 73 Am. Jur. Statutes § 206 (1974).
Tidewater Virginia Federal Employees Metal Trades Council and Naval 

Public Works Center, Norfolk, Virginia, 1 FLRC 431 [FLRC No. 71A-56 
Oune~29, 1973), Report No. 41], at 436.

9/ Webster's Third New International Dictionary (1966).
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Clearly, the specific nature of the "internal security" practices which 
would best accomplish these objectives for a particular organization 
generally will depend upon the functions of that organization and its 
derivative goals, activities and processes; the character and vulnera­
bility of what is being protected; and whether security is sought against 
a risk or danger from within or from outside the organization. Hence, 
such practices might include any of a wide range of measures intended to 
render secure the physical property of an organization. As a consequence 
of the variety of risks which might be involved, the specific methods 
employed, i.e., the security practices themselves, will of necessity 
differ according to the particular circumstances. Thus, depending upon 
the circumstances, they may involve one or a combination of practices, 
for example, guard forces, barriers, alarms and special lighting.
Further, they may involve procedures to be followed by employees, which 
procedures are designed to eliminate or minimize particular risks to the 
property of an organization from such employees.1^/
Turning to the present case, it involves an agency operation which is in 
effect a retail sales outlet and, as previously set forth, an agency 
policy establishing as an asserted security practice a procedure to be 
followed by agency employees intended to eliminate or minimize a partic­
ular risk from such employees to agency property. In these circumstances, 
in our view, the union proposal, which would contravene such procedure, 
clearly is concerned with the agency's "internal security practices"
(even though the proposal on its face, standing alone, does not appear 
to involve internal security matters). In particular, the proposal would 
negate the agency's adoption of a practice designed to prevent, or to 
render the Exchange Service relatively less subject to the risk of an 
employee abusing his or her "markdown authority" with respect to agency 
property held for sale, for personal benefit or the advantage of a fellow 
employee. In this regard, as indicated before, the union agrees that 
the Exchange Service practice is concerned with "insuring employee honesty 
and safeguarding against thefts of the employer's property by employees."
We, therefore, find that this union proposal concerns a matter with respect 
to the internal security practices of the agency within the common meaning 
of the phrase and, hence, within the meaning of the Order. 11/ In this 
connection, we find no merit in the union's assertion that its proposal 
does not fall within the phrase "internal security practices" in section 11(b) 
of the Order because the agency practice involved does not "enforce security" 
but only seeks to "prevent loss by indirectly limiting the occasions 
for . . . misconduct." Even assuming that the practice established by the 
agency is "indirect" as claimed by the union, nothing in section 11(b) of

10/ See generally, R. S. Post and A. A. Kingsbury, Security Administration, 
An Introduction (1970).

11/ Id., 187-92, for a discussion of analagous problems and preventive 
controls in private sector businesses.
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the Order renders the exception from the obligation to bargain on matters 
with respect to internal security practices dependent in any manner on 
the degree of directness or indirectness of the practices involved, so 
long as they have a significant impact on the internal security of the 
agency.

Accordingly, as the proposal concerns a matter with respect to the internal 
security practices of the Exchange Service, it is excepted from the agency's 
obligation to bargain.

By the Council.

Henry B.( 
Executiv

Issued: August 14, 1978
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PHEW, Social Security Administration, Bureau of Retirement and Survivors 
Insurance, Assistant Secretary Case No. 22-07882(GA). The final decision 
of the Assistant Secretary in this case was dated September 27, 1977, and 
was served on the American Federation of Government Employees, AFL-CIO 
(AFGE) by mall on the same date. Therefore, under sections 2411.13(b) 
and 2411.45(a) and (c) of the Council's rules of procedure, AFGE's appeal 
was due in the office of the Council no later than the close of business 
on NovembertI, 1977. However, AFGE’s appeal was not filed with the 
Council until June 9, 1978, and no extension of time for such filing 
was requested by AFGE or granted by the Council.
Council action (August 21, 1978). Since AFGE's appeal was untimely 
filed with the Council, and apart from other considerations, the Council 
denied the petition for review.

FLRC No. 78A-63 ^
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August 21, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, D.C. 20415

Mr. James R. Rosa 
Assistant General Counsel 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: PHEW, Social Security Administration, 
Bureau of Retirement and Survivors 
Insurance,lAsgjgtant Secretary Case 
No. 22-07882((^) ,̂ -:FLRC No. 78A-63

Dear Mr. Rosa:

This refers to your petition for review and request for a stay in the 
abovepTftiJtitled case, filed with the Council on June 9, 1978; and the 
agency's opposition thereto, filed on August 11, 1978. For the reasons 
indicated below, it has been determined that your petition was untimely 
filed under the Council's rules of procedure and cannot be accepted for 
review.!:/
In this case, the Regional Administrator (RA) , upon an Application for 
a Decision on Grievability or Arbitrability filed by the activity, found, 
among other things, that the activity's grievance (concerning the union's 
refusal to meet its alleged obligation to pay one-half the cost of a 
transcript in an advisory arbitration proceeding) was on a matter subject 
to the arbitration provisions of the parties' agreement. In his Report 
and Findings on Arbitrability, the RA also advised the parties of their 
right to obtain review of his decision from the Assistant Secretary, by 
request for review filed with the Assistant Secretary on or before 
August 22, 1977. The union obtained an extension of time from the 
Assistant Secretary to file such a request, until September 12, 1977. 
However, the union's request, dated September 14, 1977, was filed subse­
quent to the due date established by the Assistant Secretary- By decision

"U In your appeal, you also request permission to present oral argument 
before the Council. Pursuant to section 2411.48 of the Council's rules, 
this request is denied because your position is adequately reflected in 
your appeal and the documents submitted therewith.

623



dated September 27, 1977, which was served upon the parties by mail on 
the same date, the Assistant Secretary denied the union's request for 
review as untimely filed. It appears that thereafter the union sought 
reconsideration from the Assistant Secretary of his subject decision, 
which request was denied by the Assistant Secretary on November 2, 1977.

Subsequently, by letter of January 4, 1978, the union requested an inter­
pretation from the Civil Service Commission (CSC) of CSC regulations as 
they pertained to the issue of responsibility for payment of transcripts 
in advisory arbitration proceedings such as here involved. Contempora­
neously, the union, by letter of January 5, 1978, also notified the 
Assistant Secretary of its submission to the CSC, and asked that the 
Assistant Secretary delay his response to, or deny, a request from the 
activity seeking union compliance with the RA's decision. By letter of 
February 2, 1978, the Assistant Secretary notified the activity that he 
was deferring action on the compliance matter pending a response from 
the CSC to the union's January 4, 1978, request.

On February 28, 1978, in response to the union's request, the CSC rendered 
an interpretation of the regulations in question, emphasizing that the CSC 
did not construe or treat the union’s request as involving an interpreta­
tion of any provision of the parties' agreement and that its response was 
not to be so construed.

By motion dated March 21, 1978, the union requested that the Assistant 
Secretary reconsider and dismiss the RA's decision, based upon the CSC's 
February 28, 1978, response. On May 5, 1978, the Assistant Secretary 
denied the union's motion, noting that the CSC's opinion addressed only 
the proper interpretation of CSC regulations and did not interpret the 
parties' agreement, and noting further that the union had failed to file 
a timely request for review of the RA's decision. The Assistant Secretary 
also directed the union to comply with the RA's decision. The union there- 

on June 9, 1978, filed the instant appeal and request for a stay 
with the Council.

In your appeal, in addition to raising a number of substantive issues, 
you recognize the existence of the procedural issue with respect to the 
timeliness of your appeal to the Council and contend that your appeal 
was timely filed. More specifically, you claim, in essence, that your 
appeal is timely because it is an appeal from the Assistant Secretary's 
"final" decision of May 5, 1978; and because it raises issues as to the 
jurisdiction of the Assistant Secretary, which issues may assertedly be 
raised at any time. We cannot agree with your contentions.

Sections 2411.13(b) and 2411.45(a) and (c) of the Council's rules of pro­
cedure provide that a petition for review of a final decision of the 
Assistant Secretary must be received in the office of the Council before 
the close of business 35 days from the date the decision is served by 
mail upon the party seeking Council review. Further, section 2411.45(d)
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of the Council’s rules expressly provides that a request for reconsidera­
tion of a decision of the Assistant Secretary shall not operate to extend 
the Coiincil's time limits for filing a petition for review of such decision.

The Assistant Secretary's final decision in this case was that of 
September 27, 1977, wherein he denied the union’s request for review of 
the RA’s Report and Findings. While you claim that May 5, 1978, should 
be regarded as the date of the "final" decision of the Assistant Secretary, 
in his action of that date the Assistant Secretary merely denied, without 
material change to his decision of September 27, 1977, the union’s further 
request of March 21, 1978, for reconsideration in the case.

Therefore, under sections 2411,13(b) and 2411.45(a) and (c) of the 
Council’s rules, your petition for review of the subject decision of the 
Assistant Secretary was due in the office of the Council no later than 
November 1, 1977. However, as already mentioned, your appeal was not filed 
with the Council until June 9, 1978, or more than 7 months late, and no 
extension of time for such filing was requested by the union or granted by 
the Council. Further, under section 2411.45(d) of the Council’s rules, the 
union's initial request for reconsideration did not operate to extend the 
prescribed time limits for the filing of the appeal. Likewise, the union's 
subsequent request of March 21, 1978, for reconsideration of the RA's 
decision did not operate to extend those time limits. Cf., American 
Federation of Government Employees, AFL-CIO (Marine Corps Recruit Depot 
Exchange, San Diego, California), Assistant Secretary Case No. 72-5382(CO),
4 FLRC 309 [FLRC No. 76A-49 (May 13, 1976), Report No. 105] .1/

As to your additional claim that your appeal is timely because it raises 
issues as to the jurisdiction of the Assistant Secretary, which issues 
may assertedly be raised at any time, your contention is without merit.
Even assuming your petition raises jurisdictional issues, such issues 
must be raised in a timely manner. As already indicated, your appeal 
from the Assistant Secretary's decision in this case was not filed with 
the Council until June 9, 1978, or more than 7 months late. Therefore, 
the alleged jurisdictional issues are not properly raised before the 
Council.

Moreover, while you have not requested a waiver of the expired time limit 
for the filing of your appeal, as provided for in section 2411.45(f) of 
the Council's rules, your instant submission advances no persuasive reason 
for granting such a waiver. See, e.g., U.S. Army Materiel Readiness 
Command, Redstone Arsenal, Alabama, Assistant Secretary Case No. 40-7979(CA), 
FLRC No. 77A-116 (Oct. 28, 1977), Report No. 138.

_2/ The union's request to the CSC did not, of course, toll the Council's 
prescribed time limits since, apart from other considerations, such 
request was submitted to the CSC after the period for the timely filing of 
an appeal from the Assistant Secretary's decision.
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Accordingly, since your appeal is untimely filed and without passing on 
the merits of the substantive issues raised in your appeal, it is hereby 
denied. Your request for a stay is likewise denied.

For the Council.

cc; A/SLMR
Labor

Sincerely,

Henry B 
Executi

'razier IIÎ  ̂
Director

I. L. Becker 
SSA
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Marine Corps Logistics Support Base Pacific, Barstow, California and 
American Federation of Government Employees, Local 1482, AFL-CIO 
(Lennard, Arbitrator). The union requested reconsideration of the 
Council's decision of May 25, 1978 (Report No. 150), setting aside part 
of the arbitrator's award,and sought, in effect, to have the Council 
fashion a new award in the case.
Council action (August 25, 1978). The Council held that the union's 
request failed to advance any persuasive reason upon which reconsidera­
tion is warranted. Accordingly, for reasons fully detailed in its 
decision letter, the Council denied the agency's request for reconsider­
ation.

FLRC No. 77A-30
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

August 25, 1978

Mr. William J. Stone 
Staff Counsel
American Federation of Government 
Employees, AFL-CIO 

1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: Marine Corps Logistics Support Base Pacific,
Barstow, California and American Federation of 
Government Employees, Local 1482, AFL-CIO 
(Lennard, Arbitrator), FLRC No. 77A-30

Dear Mr. Stone:
The Council has carefully considered the union's request for reconsideration 
of the Council’s May 25, 1978, decision in the above-entitled case. 
Specifically, the union requests that the Council modify its determination 
setting aside part III of the arbitrator's awardi./ on the basis that the 
grievant, as a result of the Council's decision, is without "any personal 
relief under the arbitrator's award." (Although the agency was given an 
opportunity to respond to the union's request, no response was received by 
the Council.)
In this case, the arbitrator sustained the grievance, finding that, in 
effecting a particular promotion, the activity had violated provisions of 
the parties' negotiated agreement pertaining to promotions. The arbitrator 
directed in part III of his award that the grievant be promoted to the 
position in question. Subsequently, the agency appealed the award to the 
Council and, insofar as is pertinent herein, the Council accepted the 
petition for review on the ground that part III of the award violates 
appropriate regulation. In accordance with established practice, the 
Council sought from the Civil Service Commission an interpretation of 
applicable legal requirements as they pertain to the question raised by 
part III of the award.
In response the Civil Service Commission ruled that "[p]art III of the 
award is inconsistent with the principles enunciated in Comptroller General 
decisions dealing with retroactive promotion" in that there had not been 
established in this case "a direct, causal connection between the violation 
and the failure to promote the grievant." Accordingly, the Council set 
aside part III of the award.
In the request for reconsideration, the union contends that the Council's 
decision denies the grievant a remedy. Specifically, the union contends that,

Part III of the arbitrator's award provided: "[The grievant] shall be 
promoted to Firefighter GS-081-05 . . . effective January 31, 1977."
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had there been no violation by the activity, the grievant might have 
received the promotion in question. The union states that it does not 
take issue with "the Council's implicit finding that the arbitrator's 
award failed to establish 'a direct, causal connection between the viola­
tion and a failure to promote the grievant,’" and that it recognizes 
that "unless a 'but for' connection can be established, the Council is 
constrained to modify or set aside an award directing a promotion."
However, the union urges, in order to provide the grievant with a remedy, 
that the Council modify part III of the award either by requiring that the 
agency rerun the promotion procedure or at least by directing that the 
grievant receive "special promotion consideration" under the Federal 
Personnel Manual. In so doing the union relies on cases in which it 
alleges that "[t]he Council previously has recognized the appropriateness 
of a determination ordering an agency to rerun an improper selection 
procedure in situations where an arbitrator has not made a 'but for' 
finding."!/

In effect, the union is requesting that the Council reconsider its decision 
for the purpose of fashioning a new award as a substitute for part III 
which was found to violate appropriate regulation. However, as the Council 
recently stated: "Although the Council's rules clearly authorize the 
Council to modify, set aside, or remand an award in certain circumstances, 
there is no authority therein under which the Council could fashion a new 
award."-?./ Moreover, this case is clearly distinguishable from the cases 
relied upon by the union in that the remedies fashioned by the arbitrator 
are quite different. In the cases cited by the union, the arbitrator 
specifically directed that a promotion action be rerun. Here the arbitra­
tor did not order a rerun of the promotion procedure; instead, he specifi­
cally awarded the grievant the promotion in dispute. If the Council were 
to order the agency in this case to rerun the promotion action, such an 
order would clearly involve the fashioning of a new award. Thus, under its 
rules of procedure the Council is precluded from granting the grievant the 
relief he seeks in this matter, because, as stated above, the Council is 
without authority to fashion a new award .A./

The union cites Defense Mapping Agency, Hydrographic Center, Department 
of Defense and American Federation of Government Employees, Local 3407 
(Abies, Arbitrator) 4 FLRC 289 [FLRC No. 75A-33 (Apr. 27, 1976), Report No. 
104]; Social and Rehabilitation Service, Department of Health, Education 
and Welfare and American Federation of Government Employees, Local 41, 
AFL-CIO (Mallet-Prevost, Arbitrator), 4 FLRC 296 [FLRC No. 75A-42 (Apr. 27, 
1976), Report No. 104].

2/ American Federation of Government Employees, Local No. 51 and Bureau of 
the Mint, U.S. Assay Office (Eaton, Arbitrator), FLRC No. 78A-2 (June 23, 
1978), Report No. 151 at 4, n. 5 of the Council's decision.
V  Of course, the parties could jointly fashion a new award themselves or 
they could jointly agree to submit to arbitration the question of an 
appropriate remedy in this case.
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In the Council's opinion, the union's request of June 26 1978 for 
reconsideration, which, as indicated, seeks in effect to have the Council 
fashion a new award in this case, fails to advance any persuasive reason 
upon which reconsideration is warranted. Accordingly, your request is 
denied.

By the Council.

Sinc^ely,

Henry B.fF-azier III 
Execut iv^ Director

cc: M. Arkin 
Navy
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Federal Aviation Administration, Department of Transportation and 
Professional Air Traffic Controllers Organization (Elgenbrod, Arbitrator). 
The arbitrator determined that an alleged violation by the agency of its 
published policies and regulations was subject to the parties' negotiated 
grievance procedure by reason of section 12(a) of the Order which was 
incorporated in the parties' agreement. Accordingly, the arbitrator 
held that the union's grievance (which alleged that the activity had 
failed to comply with an agency regulation pertaining to the furnishing 
of tools and equipment to employees) was arbitrable. As to the merits 
of the grievance, the arbitrator directed the agency to comply with the 
regulation in accordance with the interpretation of the regulation by 
the arbitrator. The Council accepted the agency's petition for review 
of the arbitrator's award insofar as it related to the agency's excep­
tion that the award violates the Order. The Council also granted the 
agency's request for a stay- (Report No. 143.)

Council action (August 31, 1978). The Council found that the arbitra­
tor's award, by finding the grievance arbitrable, violated section 13(a) 
of the Order. Accordingly, pursuant to section 2411.37(b) of its rules 
of procedure, the Council set aside the award in its entirety.

FLRC No. 77A-124

631



UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

Washington, D.C. 20415

Federal Aviation Administration,
Department of Transportation

and FLRC No. 77A-124

Professional Air Traffic 
Controllers Organization

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

Based upon the findings of the arbitrator and the record before the 
Council, it appears that the dispute in this matter arose when a 
grievance was filed alleging that the Federal Aviation Administration (the 
agency) had not complied with paragraph 56 of DOT/FAA Order 4900. li./ 
(Housing and Employee Support Services). More specifically, the grievance 
alleged that the agency failed to furnish employees occupying agency-owned 
housing on St. Thomas Island with necessary lawn tools and equipment for 
ground care around such houses and thereby violated the agency order.—'
The grievance was ultimately submitted to arbitration.

In the opinion accompanying his award, the arbitrator first dealt with the 
agency's contention that the grievance was not arbitrable under the provi­
sions of the negotiated grievance procedure, specifically Article 7,

_1_/ According to the arbitrator, FAA Order 4900.1, paragraph 56, Tools and 
Equipment provides:

Necessary tools and equipment for ground care will be made available 
by the maintenance activity to the extent that occupants do not have 
adequate equipment. Such items will be issued to occupants as 
personally charged property.

y  The arbitrator set forth as "pertinent" the following articles of the 
parties' negotiated agreement:

Article 5 (Changes in Agreement and Past Practices) which provides:
Section 1. It is agreed that personnel policies, practices and mat­
ters affecting working conditions which are within the scope of the

(Continued)
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Section \,]J The arbitrator stated, in this regard, that section 
\l{a.)fL' of the Order was incorporated into the parties' agreement by 
Article 42, thus placing the obligation and responsibility on both parties 
to be governed by FAA regulations. The arbitrator stated further that in

(Continued)

Employer's authority will not be changed or implemented without prior 
negotiations when they are in conflict with this agreement.

Section 2. The Parties agree to consult prior to implementing 
changes in personnel policies, practices and matters affecting 
working conditions that are within the scope of the Employer's 
authority and that are not specifically covered by this agreement.
Article 7 (Disputes Settlement Procedure), Section 1 which provides:

This Article provides the procedure for the timely consideration of 
grievances over the interpretation or application of this agreement. 
This procedure does not cover any other matters for whi'ch statutory 
appeals procedures exist and shall be the exclusive procedure 
available to the Parties and the employees in the unit for resolving 
grievances over the interpretation or application of this agreement. 
Any employee, group of employees or the Parties may file a grievance 
under this procedure. The Parties shall cooperate to resolve 
grievances informally at the earliest possible time and at the lowest 
possible supervisory level.
Article 42 (Employer Rights) which sets forth sections 12(a) and 12(b) 
of Executive Order 11491, as amended.

V  Article 7, Section 1 is set forth in note 2, supra.

V  Section 12(a) provides:
Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following 
requirements—

(a) in the administration of all matters covered by the 
agreement, officials and employees are governed by existing or 
future laws and the regulations of appropriate authorities, 
including policies set forth in the Federal Personnel Manual; by 
published agency policies and regulations in existence at the 
time the agreement was approved; and by subsequently published 
agency policies and regulations required by law or by the 
regulations of appropriate authorities, or authorized by the 
terms of a controlling agreement at a higher agency level[.]
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conformity with section 13(a) of the Order,—  the parties set forth a 
grievance procedure in their negotiated agreement that provided for the 
consideration of grievances "over the interpretation or application of 
this agreement." Thus, the arbitrator concluded that if the agency 
allegedly violates its own regulations, an employee may file a grievance 
under the negotiated grievance procedure to determine whether or not the 
agency's interpretation or application of its own regulation is proper in 
light of the provisions of the agreement. The arbitrator concluded, 
therefore, that the grievance was arbitrable.

As to the merits of the grievance, the arbitrator determined that "the 
position of the Agency [regarding the furnishing of tools and equipment 
for ground care] is contra to the clear and unambiguous language of said 
FAA Order 4900.1 . . . ." The arbitrator also concluded that the con­
dition upon which the agency stated it would furnish tools and equipment 
("when employees are located in areas where facilities are not available 
for purchasing such equipment") was "a change" and "[fell] within 
Article 5 . . . Section 1"A/ of the agreement.
The arbitrator made the following award:

1. The Grievance is arbitrable.

2. That the Agency comply with FAA Order No. 4900.1, paragraph 56, 
dated 24 July, 1968, as written and set forth in that paragraph 
56 of said Order and in accordance with the interpretation of 
this paragraph 56 as set forth the Arbitrator.

W  Section 13(a) provides:

Sec. 13. Grievance and arbitration procedures.
(a) An agreement between an agency and a labor organization 
shall provide a procedure, applicable only to the unit, for 
the consideration of grievances. The coverage and scope of 
the procedure shall be negotiated by the parties to the 
agreement with the exception that it may not cover matters 
for which a statutory appeal procedure exists and so long as 
it does not otherwise conflict with statute or this Order. It 
shall be the exclusive procedure available to the parties and 
the employees in the unit for resolving grievances which fall 
within its coverage. However, any employee or group of 
employees in the unit may present such grievances to the agency 
and have them adjusted, without the intervention of the exclusive 
representative, as long as the adjustment is not inconsistent 
with the terms of the agreement and the exclusive representative 
has been given opportunity to be present at the adjustment.

Article 5, Section 1 is set forth in note 2, supra.
634



The agency filed a petition for review (opposed by the union) of the 
arbitrator's award with the Council. Under section 2411.32 of the 
Council's rules of procedure, the Council accepted the petition for 
review which took exception to the award on the ground that the award 
violates the Order.2.' Neither party filed a brief.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously indicated, the Council accepted the agency's petition for 
review of the arbitrator's award on the ground that the award violates 
the Order. In its petition the agency contended that the arbitrator's 
determination that the grievance was arbitrable violates section 13(a) of 
the Order.
In the instant case, in resolving the issue of arbitrability, the arbitrator 
stated that section 12(a) of the Order was incorporated into the parties' 
agreement as Article 42, "thus placing the obligation and responsibility 
on both parties of being governed by . . . FAA Regulations." On this 
basis, the arbitrator therefore concluded that if the agency allegedly 
violates such regulations, an employee may file a grievance under the 
negotiated grievance procedure "to determine whether or not the Agency's 
interpretation of its own regulation is . . . proper . . .  in light of the 
provisions of the Agreement." Accordingly, the arbitrator held in his 
award that the grievance was arbitrable. In the Council's opinion, such 
award violates the Order.
The Council has consistently held that the mandatory inclusion of section 
12(a) of the Order^/ in an agreement does not operate toy3xtend the

]_/ The agency requested and the Council granted, pursuant to section 
2411.47(f) of the Council's rules of procedure, a stay of the award 
pending determination of the appeal.

Section 12 provides, in part:
The requirements of this section shall be expressly stated in the 
initial or basic agreement and apply to all supplemental, imp_lement- 
ing, subsidiary, or informal agreements between the agency and the 
organization.
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coverage and scope of a negotiated grievance procedure to include 
grievances over matters enumerated in section 12(a). In Department of 
the Air Force, Scott Air Force Base and National Association of Government 
Employees, Local R7-27 (Harrison, Arbitrator), 4 FLRC 93, 98-99 n. 8 [FLRC 
No. 75A-101 (Jan. 30, 1976), Report No. 96], the Council noted with regard 
to an interpretation of section 12(a) asserted by the union in that case, 
which interpretation was similar to the interpretation given to section 
12(a) by the arbitrator in the instant case:

The theory which appears to underlie the union's contention is that 
by operation of section 12(a) of the Order, which is incorporated in 
. . . the subject agreement, the coverage and scope of the negotiated 
grievance procedure is extended to include grievances alleging 
violations of all laws, regulations of appropriate authorities and 
policies, including agency policies and regulations. However, section 
13 of Executive Order 11491 provides '*[t]he coverage and scope of the 
procedure shall be negotiated by the parties to the agreement with the 
exception that it may not cover matters for which a statutory appeal 
procedure exists and so long as it does not otherwise conflict with 
statute or this Order." The union's theory concerning the interpre­
tation of section 12(a) of the Order would render section 13 
meaningless. The scope of the negotiated grievance procedure is to 
be negotiated by the parties. Section 12(a) constitutes an obliga­
tion in the administration of labor agreements to comply with the 
legal and regulatory requirements cited therein and is not an exten­
sion of the negotiated grievance procedure to include grievances over 
all such requirements. [Emphasis in original.]

Thus, to repeat, the mandatory inclusion of section 12(a) in a negotiated 
agreement does not operate to extend the scope and coverage of a nego­
tiated grievance procedure to grievances over those matters enumerated in 
section 12(a). To extend the scope and coverage of a negotiated grievance 
procedure to grievances over those matters enumerated in section 12(a), an 
affirmative provision to that effect must be included in the parties' 
negotiated agreement. As the Council stated in its recent decision in 
American Federation of Government Employees, AFL-CIO, Local 2054 and 
Veterans Administration Hospital. Little Rock, Arkansas, FLRC No. 77A-125 
(June 30,1978), Report No. 152, with respect to the scope of a negotiated 
grievance procedure:

For example, as to the inclusion of grievances over matters covered 
by agency regulations, the Order clearly envisions an affirmative 
provision in the negotiated agreement to effect such coverage. Thus, 
the Council stated in its Report and Recommendations which led to the 
amendment of section 13 of the Order to read as it currently 
provides:

[T]he parties may, through provisions in their negotiated agree­
ment agree to resolve grievances over matters covered by agency 
regulations and within the discretion of agency management through
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their negotiated grievance procedure. In fact, . . . the parties 
may make their negotiated grievance procedure the exclusive proce­
dure for resolving grievances of employees in the bargaining unit 
over agency policies and regulations not contained in the agreement. 
If the parties should agree to make the negotiated procedure the 
exclusive procedure, grievances over agency policy and regulation, 
to the extent covered thereby, would no longer be subject to 
grievance procedures established by agency regulations.^'
Id« at 3 of the decision. [Footnote in original. ]

2J Labor-Management Relations in the Federal Service (1975) at 
43-44.

Thus, section 13(a) of the Order currently provides that ”[t]he coverage and 
scope of the procedure shall be negotiated by the parties to the agreement 
with the exception that it may not cover matters for which a statutory 
appeal procedure exists and so long as it does not otherwise conflict with 
statute or this Order." [Emphasis added.] In summary, while the parties 
may, in negotiating a grievance procedure under section 13(a), agree to 
include an affirmative provision extending the scope and coverage of that 
procedure to grievances over matters covered by agency regulations, the 
mandatory inclusion of section 12(a) in an agreement, standing alone, does 
not effect such coverage.
As previously noted, the arbitrator, in the present case, determined that 
by operation of section 12(a) of the Order, which is incorporated in the 
parties' agreement as Article 42, the coverage and scope of the parties' 
negotiated grievance procedure is extended to include grievances alleging 
violations of all FAA regulations. On this basis alone, the arbitrator 
determined that the grievance, alleging a violation of FAA Order 4900.1, 
paragraph 56, was arbitrable. Thus, the sole basis expressed by the 
arbitrator for rendering this grievance arbitrable was his perceived 
intent of section 12(a) of the Order which had been incorporated in the 
agreement as Article 42. However, applying the foregoing principles con­
cerning sections 13(a) and 12(a) of the Order to the facts of this case, 
it is clear that the arbitrator's award, holding this grievance alleging a 
violation of FAA Order 4900.1 to be arbitrable under the terms of the 
parties' negotiated grievance procedure, is inconsistent with the require­
ment in section 13(a) that the coverage and scope of the grievance proce­
dure be negotiated by the parties, and hence the award clearly violates 
section 13(a) of the Order.^/

SJ In its petition, the union further contends that the arbitrator, in 
addition to premising his authority and decision upon Article 42, also 
premised his decision upon Article 5 of the parties' agreement. Thus, the 
union argues that the meaning of section 12(a) is not at issue. However, 
in reviewing the arbitrator's opinion and award, it is clear that he

(Continued)
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For the foregoing reasons, we conclude that the arbitrator's award, by 
finding the grievance arbitrable, violates section 13(a) of the Order. 
Accordingly, pursuant to section 2411.37(b) of the Council's rules of 
procedure, we set aside the arbitrator's award which found the grievance 
arbitrable and which went on to direct the agency to furnish necessary 
tools and equipment for ground care to employees occupying agency housing 
on St. Thomas Island.

By the Council.

Conclusion

Issued; August 31, 1978

(Continued)

relied on Article 42 of the agreement and not on Article 5 to resolve the 
issue of arbitrability. The arbitrator, himself, concedes that his con­
sideration of Article 5 was solely the result of his interpretation of 
Article 42 which has been found Ity the Council to be contrary to the 
Order. Thus, the union's contention with regard to Article 5 is without 
merit.
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Federal Aviation Administration, Department of Transportation and 
Professional Air Traffic Controllers Organization (Eigenbrod, Arbitrator). 
The arbitrator determined that an alleged violation by the agency of its 
published policies and regulations was subject to the parties* negotiated 
grievance procedure by reason of section 12(a) of the Order which was 
incorporated in the parties’ agreement. Accordingly, the arbitrator 
held that the union’s grievance (which alleged that the activity had 
failed to comply with an agency regulation pertaining to quality stan­
dards for agency owned housing which was leased to employees) was 
arbitrable. As to the merits of the grievance, in his award the arbi­
trator found that the agency had not complied with the regulation in 
question and directed that immediate steps be taken to correct the hous­
ing maintenance deficiencies complained of in the union’s grievance. The 
Council accepted the agency’s petition for review of the arbitrator’s 
award insofar as it related to the agency’s exception that the award 
violates the Order. The Council also granted the agency’s request for a 
stay. (Report No. 143.)
Council action (August 31, 1978). The Council found that the arbitrator's 
award, by finding the grievance arbitrable, violated section 13(a) of the 
Order. Accordingly, pursuant to section 2411.37(b) of its rules of 
procedure, the Council set aside the award in its entirety.

FLRC No. 77A-129
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

Washington, D.C. 20415

Federal Aviation Administration, 
Department of Transportation

and FLRC No. 77A-129

Professional Air Traffic 
Controllers Organization

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case
Based upon the findings of the arbitrator and the record before the 
Council, it appears that the dispute in this matter arose when a grievance 
was filed alleging that the Federal Aviation Administration (the agency) 
had not complied with DOT/FAA Order 4900.1 (Housing and Employee Support 
S e r v i c e s by failing to properly maintain agency housing leased to 
employees on St. Thomas Island; that the agency changed this FAA Order 
without negotiating the change; and that the agency violated Article 42, 
Section 1 of the agreement by not complying with the FAA OrAeT»U The 
grievance was ultimately submitted to arbitration.

In the opinion accompanying his award, the arbitrator first dealt with the 
agency's contention that the grievance was not arbitrable under the

y  The pertinent provisions of the FAA Order 4900.1 entitled ’"Housing and 
Employee Support Services.” relate generally to quality and quantity stan­
dards for FAA housing provided FAA employees.

2J The arbitrator set forth as "pertinent" the following articles of the 
parties' negotiated agreement:

^^ticle 5 (Changes in Agreement and Past Practices) which provides:
Section 1. It is agreed that personnel policies, practices and mat~ 
ters affecting working conditions which are within the scope of the 
Employer s authority will not be changed or implemented without prior 
negotiations when they are in conflict with this agreement.
Section 2. The Parties agree to consult prior to implementing 
changes in personnel policies, practices and matters affecting 
working conditions that are within the scope of the Employer's 
authority and that are not specifically covered by this agreement.
Article 7 (Disputes Settlement Procedure). Section 1 which provides:

This Article provides the procedure for the timely consideration of 
grievances over the interpretation or application of this agreement.
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provisions of the negotiated grievance procedure, specifically, Article 7, 
Section 1.^/ The arbitrator stated in this regard, that section 
12(a)i/ of Executive Order 11491 was incorporated into the parties' 
agreement by Article 42, thus placing the obligation and responsibility 
on both parties to be governed by FAA regulations. The arbitrator stated 
further that in conformity with section 13(a) of the Order,A/ the

(Continued)

This procedure does not cover any other matters for which statutory 
appeals procedures exist and shall be the exclusive procedure 
available to the Parties and the employees in the unit for resolving 
grievances over the interpretation or application of this agreement. 
Any employee, group of employees or the Parties may file a grievance 
under this procedure. The Parties shall cooperate to resolve 
grievances informally at the earliest possible time and at the lowest 
possible supervisory level.
Article 42 (Employer Rights) which sets forth sections 12(a) and 12(b) 
of Executive Order 11491, as amended.

V  Article 7, Section 1 is set forth in note 2, supra.

Section 12(a) provides:
Sec. 12. Basic provisions of agreements. Each agreement between 
an agency and a labor organization is subject to the following 
requirements—

(a) in the administration of all matters covered by the 
agreement, officials and employees are governed by existing or 
future laws and the regulations of appropriate authorities, 
including policies set forth in the Federal Personnel Manual; by 
published agency policies and regulations in existence at the 
time the agreement was approved; and by subsequently published 
agency policies and regulations required by law or by the regu­
lations of appropriate authorities, or authorized by the terms 
of a controlling agreement at a higher agency level[.]

_5/ Section 13(a) provides:
Sec. 13. Grievance and arbitration procedures.

(a) An agreement between an agency and a labor organization 
shall provide a procedure, applicable only to the unit, for 
the consideration of grievances. The coverage and scope of 
the procedure shall be negotiated by the parties to the 
agreement with the exception that it may not cover matters 
for which a statutory appeal procedure exists and so long as

(Continued)
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parties set forth a grievance procedure in their negotiated agreement that 
provided for the consideration of grievances "over the interpretation or 
application of this agreement." Thus, the arbitrator concluded that if 
the agency allegedly violates its own regulations, an employee may file a 
grievance under the negotiated grievance procedure to determine whether or 
not the agency's interpretation or application of its own regulation is 
proper in light of the provisions of the agreement. The arbitrator 
concluded, therefore, that the grievance was arbitrable.

As to the merits of the grievance, the arbitrator determined that main­
tenance discrepancies did exist at the time of the filing of the grievance 
and at the date of the hearing.
Accordingly, the arbitrator made the following award:

1. That the Grievance is arbitrable.
2. That the Agency has not complied with its own order, FAA Order 

4900.1 pertaining to those housing units owned by it on St. Thomas 
Island and made issue of in this Grievance.

3. Immediate steps should be taken to correct those maintenance 
deficiencies complained of by the Grievance.

The agency filed a petition for review (opposed by the union) of the 
arbitrator's award with the Council. Under section 2411.32 of the 
Council's rules of procedure, the Council accepted the petition for 
review which took exception to the award on the ground that the award 
violates the Order.A^ Neither party filed a brief.

Opinion
Section 2411.37(a) of the Council's rules of procedure provides:

(Continued)

it does not otherwise conflict with statute or this Order. It shall 
be the exclusive procedure available to the parties and the employees 
in the unit for resolving grievances which fall within its coverage. 
However, any employee or group of employees in the unit may present 
such grievances to the agency and have them adjusted, without the 
intervention of the exclusive representative, as long as the adjust­
ment is not inconsistent with the terms of the agreement and the 
exclusive representative has been given opportunity to be present at 
the adjustment.

The agency requested and the Council granted, pursuant to section 
2411.47(f) of the Council's rules of procedure, a stay of the award 
pending determination of the appeal.
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(a) An award of an arbitrator shall be modified, set aside in whole or 
in part, or remanded only on grounds that the award violates appli­
cable law, appropriate regulation, or the order, or other grounds 
similar to those applied by the courts in private sector 
labor-management relations.

As previously indicated, the Council accepted the agency's petition for 
review of the arbitrator's award on the ground that the award violates 
the Order. In its petition the agency contended that the arbitrator's 
determination that the grievance was arbitrable violates section 13(a) of 
the Order.
In our view, the arbitrator's award in the instant case, to the extent 
that it held the grievance arbitrable based upon the arbitrator's 
interpretation of section 12(a) of the Order, incorporated in the parties' 
agreement as Article 42, bears no material difference from the 
arbitrator's award which the Council has set aside this date in Federal 
Aviation Administration, Department of Transportation and Professional Air 
Traffic Controllers Organization (Eigenbrod, Arbitrator), FLRC No. 77A- 
124. In that case the Council held that "while the parties may, in nego­
tiating a grievance procedure under section 13(a), agree to include an 
affirmative provision extending the scope and coverage of that procedure 
to grievances over matters covered by agency regulations, the mandatory 
inclusion of section 12(a) in an agreement, standing alone, does not 
effect such coverage." There, as here, the sole basis expressed by the 
arbitrator for rendering this grievance arbitrable was his perceived 
intent of section 12(a) of the Order which had been incorporated in the 
agreement as Article 42.
Accordingly, based on the applicable discussion and conclusion in Federal 
Aviation Administration, supra, the Council concludes that the 
arbitrator's award in the instant case, which holds this grievance 
arbitrable under the terms of the parties' negotiated grievance procedure, 
is inconsistent with the requirements in section 13(a) that the coverage 
and scope of the grievance procedure be negotiated by the parties, and 
thus violates section 13(a) of the Order and cannot be sustained.

Conclusion
For the foregoing reasons, we conclude that the arbitrator's award, by 
finding the grievance arbitrable, violates section 13(a) of the Order. 
Accordingly, pursuant to section 2411.37(b) of the Council's rules of 
procedure, we set aside the arbitrator's award which found the grievance 
arbitrable and which went on to direct the agency to correct maintenance 
deficiencies in agency housing units leased to employees on St. Thomas 
Island.
By the Council.

Issued: August 31, 1978

Henry 
Executi
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Veterans Administration Hospital, Danville, Illinois and American 
Federation of Government Employees, Local Union No. 1963 (Daugherty, 
Arbitrator). The arbitrator determined that a supervisor, by failing 
to take action with regard to a derogatory remark concerning the 
grievant which had been made by a coworker of the grievant, was, in 
effect, guilty of the same offense as the coworker; and that the 
hospital had misapplied a relevant agency requirement by imposing a 
different penalty on the supervisor from that imposed on the coworker. 
As a remedy, the arbitrator directed the hospital to, among other 
things, impose a penalty on the supervisor like that imposed on the 
coworker. The agency appealed to the Council, requesting that the 
Council accept its petition for review based on an exception alleging 
that the award violated section 12(b)(2) of the Order. The agency also 
requested a stay.
Council action (August 31, 1978). The Council held that the agency's 
petition for review failed to describe facts and circumstances to 
support its exception. Accordingly, the Council denied the agency's 
petition because it failed to meet the requirements for review as set 
forth in section 2411.32 of the Council's rules of procedure. The 
Council also denied the stay request.

FLRC No. 78A-5
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

August 31, 1978
Mr. James E. Adams 
Attorney
Veterans Administration 
810 Vermont Avenue, NW. 
Washington, D.C. 20420

Re; Veterans Administration Hospital, Danville,
Illinois and American Federation of Government 
Employees, Local Union No. 1963 (Daugherty, 
Arbitrator), FLRC No. 78A-5

Dear Mr. Adams:

The Council has carefully considered the agency's petition for review of 
the arbitrator's award in the above-entitled case.
According to the arbitrator, the grievance in this matter arose out of 
"a condition of mutual distaste" between the grievant and one of her 
coworkers and between the grievant and one of her supervisors. In her 
grievance, the grievant alleged, among other things, that the supervisor 
preferred the coworker over the grievant in making work assignments; that 
he showed favoritism to the coworker regarding training for advancement; 
and that he offered overtime to the coworker but not to the grievant, which 
contributed to the coworker's higher performance evaluation. The grievance 
also referred to an incident in which the coworker had made a derogatory 
remark about the grievant to a patient of the hospital. When the grievant 
discovered that the coworker had made the remark, she complained to the 
supervisor. After a period of some four months had passed, the grievant 
came to believe that the supervisor was not doing anything about the matter 
nor would he do anything about it. In her grievance, the grievant requested, 
among other things, that both the supervisor and coworker receive at least 
a reprimand for their conduct.
During the processing of the grievance, the parties reached a tentative 
settlement of the grievance which included the hospital's agreement to 
impose discipline in the form of an admonishment on both the coworker and 
supervisor. However, in reviewing the tentative settlement, the hospital's 
assistant director determined that the supervisor should receive a 
"counseling" document!.' for his conduct. Following this determination, the

\) According to the arbitrator, "what upper management said in [the 
"counseling"] document about [the supervisor's] deficiencies and errors of 
commission and omission was anything but soft; the counseling used tough 
language. . . .  It ended with a paragraph which said in substance that
(a) [the supervisor] should desist in the future from acting in a biased 
or favoritistic fashion in respect to his subordinate employees; and
(b) failure to eliminate said discrimination 'could result in disciplinary 
action.'" 645



grievant pursued her grievance through the grievance procedure protesting 
the hospital's decision to "counsel” the supervisor. The hospital maintained, 
however, that its action with respect to the supervisor was not grievable 
or arbitrable. In response, the union submitted the grievance to the 
Assistant Secretary's Regional Administrator for the Chicago Region for an 
arbitrability determination. The Regional Administrator found the grievance 
to be arbitrable,^/ whereupon the parties proceeded to arbitration.

In arbitration, the parties agreed that the following issue was before the 
arbitrator:

Under the probative facts of record in this case, under the nature of 
the subject grievance, and under the relevant documents binding the 
Parties' relations, was the Hospital's treatment of [the coworker's 
supervisor] legally proper? If not, what shall the remedy be?

Based on his analysis of a Hospital Memorandum, which contained an appendix 
entitled "Table of Examples of Offenses and Penalties," the arbitrator 
determined that the supervisor "by his conceded failure to take action on 
that part of [the grievant's] grievance dealing with the [coworker's remark], 
gave support and credibility to [the coworker's] slander, [and] was in 
effect guilty of the same offense as [the coworker] was." Having made this 
determination, the arbitrator then found that, by imposing a different 
penalty on the supervisor from that imposed on the coworker, the hospital 
was "guilty of disregarding or misapplying" VA Employee Letter 00-75-2 
which provides that "'the principle of like penalties for like offenses will 
be followed with due consideration for circumstances in individual cases.'" 
Thus, the arbitrator sustained the grievance, directing the hospital to:

(1) train and evaluate the performance of [the] grievant . . . 
adequately, fairly, and without discrimination; and (2) place in the 
personnel folder of [the] supervisor . . .  an admonishment commensurate 
with (a) the found seriousness of his participation in the belittlement 
of the grievant [by the remark] and (b) the sort of admonishment 
originally levied on [the coworker] for her guilt in violating the rule 
against that offense.

17 In finding the grievance arbitrable in Case No. 50-15427(GA) (May 16, 1977), 
the Regional Administrator stated:

The issue before me in this matter is not the appropriateness of disci­
plining a supervisor by the Respondent, but rather the arbitrability 
of a grievance which was initially accepted under the negotiated 
grievance procedure. With regard to this issue, I note that no sub­
stantive arguments have been advanced which would indicate that the 
matters raised in the initial grievance were not grievable and/or 
arbitrable under the negotiated procedure. Accordingly, having care­
fully considered the Application and all materials submitted by the 
parties in interest, I find that the grievance concerning a number of 
complaints made by a bargaining unit employee against two (2) 
supervisors and another bargaining unit employee is arbitrable under 
the terms of the negotiated agreement.
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The agency requests that the Council accept its petition for review of 
the arbitrator's award on the ground that the award violates section 
12(b)(2) of the Order.^/ The agency also requests that the Council grant 
a stay of the award. The union did not file an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appro­
priate regulation, or the order, or other grounds similar to those upon 
which challenges to arbitration awards are sustained by courts in private 
sector labor-management relations."
In support of its exception that the arbitrator's award violates section 
12(b)(2) of the Order, the agency contends that the award interferes with 
management's right to decide and act concerning the imposition of employee 
discipline, that it interferes with management's right to decide not to 
take action concerning employee discipline, and that it interferes with 
management's right to change such a decision once it has already been made.4_/ 
Thus, in this case, management contends that because it ultimately decided 
to counsel the supervisor even though it had earlier contemplated 
admonishing him, the arbitrator's award compels management to change a 
decision concerning a disciplinary matter that it had made, in effect 
directing management not to take one action and to take another instead.
Such an award, in the agency's view, violates section 12(b)(2) of the Order.

The Council will accept a petition for review of an arbitrator's award where 
it appears, based upon the facts and circumstances described in the petition, 
that the award violates the Order. However, in the particular circtimstances

V  The applicable portion of section 12(b)(2) of Executive Order 11491 
provides:

Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following 
requirements—

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

(2) to . . . take . . . disciplinary action against employees[.]
National Council of OEO Locals« AFGE, AFL-CIO and Office of Economic 

Opportunity (Harkless, Arbitrator), 2 FLRC 293, 297 [FLRC No. 73A-67 (Dec. 6, 
1974), Report No. 61].
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under consideration in this case, the Council is of the opinion that the 
agency has not presented sufficient facts and circumstances to support its 
exception that the portion of the award sustaining the grievance and 
directing the hospital in this case to admonish the supervisor rather than 
"counsel" him violates section 12(b)(2) of the Order. In VA Research 
Hospital,j./ the Council said:

Section 12(b)(2) dictates that in every labor agreement management 
officials retain their existing authority to take certain personnel 
actions, i.e., to hire, promote, etc. The emphasis is on the reser­
vation of management authority to decide and act on these matters . . .

Further, the Council has consistently held that the rights reserved to 
agency management under section 12(b) may not be infringed by an 
arbitrator's award under a negotiated agreement.^/ However, the agency 
has not shown in what way the arbitrator's award, under the facts of the 
instant case, interferes with its authority "to decide and act" with respect 
to its 12(b)(2) right to take disciplinary action against employees.
In this regard, the hospital management, in the course of attempting to 
resolve a grievance, determined that the supervisor should be disciplined. 
Initially, management contemplated imposing one penalty, namely an 
admonishment, but later concluded that an admonishment was inappropriate 
and substituted a counseling document. It is clear that the hospital 
management decided and acted with respect to the supervisor's conduct, i.e., 
it decided that the supervisor should be disciplined and acted to so 
discipline the supervisor. Thereafter, when the grievance was pursued, and 
following a determination by the Regional Administrator that the grievance 
was arbitrable, the hospital agreed to have the appropriateness of the 
imposition of the counseling document upon the supervisor reviewed by the 
arbitrator.Z/ Thus, after the hospital had decided and acted with respect

Veterans Administration Independent Service Employees Union and Veterans 
Administration Research Hospital, Chicago. Illinois, 1 FLRC 227, 230 [FLRC 
No. 71A-31 (Nov. 22, 1972), Report No. 31].

U.S. Immigration and Naturalization Service, Burlington, Vermont and 
American Federation of Government Employees, Local No. 2538, AFL-CIO 
(Purcell, Arbitrator), FLRC No. 76A-131 (July 13, 1977), Report No. 131.
_7/ The hospital apparently acquiesced in the arbitrability of the dispute 
over the appropriateness of the penalty imposed upon a supervisor. The 
hospital apparently did not appeal the Regional Administrator's decision to 
the Assistant Secretary, and, further, in the "unofficial transcript" of 
the proceedings before the arbitrator submitted by the agency, it is stated 
that "[t]he parties have agreed that during the course of the proceeding 
on this grievance that this case is prepared before the arbitrator to be 
decided on its merits."
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to a 12(b)(2) matter, it went to arbitration on the question of whether 
"the Hospital's treatment of [the coworker's] immediate supervisor . . . 
[was] legally proper" and, if not, "what . . . the remedy [should] be."
The arbitrator thereafter applied agency and hospital regulations dealing 
with the treatment of employees determined by management to have engaged 
in misconduct and to warrant discipline for such misconduct. Thus, the 
arbitrator simply resolved a dispute submitted to him by the parties 
concerning the severity of the treatment accorded an employee following 
management's decision under section 12(b)(2) to take disciplinary action 
against that employee. Therefore, the Council is of the opinion that the 
agency has not presented facts and circumstances to support its contention 
that the award violates section 12(b)(2) of the Order and the agency's 
exception thus provides no basis for acceptance of its petition under 
section 2411.32 of the Council's rules of procedure.

Accordingly, the agency's petition for review is denied because it fails 
to meet the requirements for review set forth in section 2411.32 of the 
Council's rules of procedure. The agency's request for a stay of the award 
is also denied.

By the Council.

Sincerely,

Henry B.(^azier III 
Execu tive^ir ec tor

cc: C.E. Drake 
AFGE
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Department of Transportation, Federal Aviation Administration, O'Hare 
Airway Facility Sector, Chicago, Illinois, A/SLMR No. 927. The 
Assistant Secretary, upon a representation petition filed by the 
Professional Airways Systems Specialists, found appropriate a unit of 
employees assigned to the activity. The agency appealed to the Council, 
alleging that the decision of the Assistant Secretary was arbitrary and 
capricious and presented a major policy issue.

Council action (August 31, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 
of the Council's rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious, or present 
a major policy issue. Accordingly, the Council denied the agency's 
petition for review.

FLRC No. 78A-22
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August 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, D.C. 20415

Mr. Robert S. Smith 
Director of Personnel 

and Training 
Office of the Secretary 
Department of Transportation 
Washington, D.C. 20590

Re: Department of Transportation, Federal 
Aviation Administration, 0*Hare Airway 
Facility Sector, Chicago, Illinois, 
A/SLMR No. 927, FLRC No. 78A-22

Dear Mr. Smith:

The Council has carefully considered your petition for review, and the 
union's opposition thereto, of the Assistant Secretary's decision in 
the above-entitled case .A/

In this case, upon a petition filed by the Professional Airways Systems 
Specialists (PASS) the Assistant Secretary found appropriate a unit of 
all General Schedule and Wage Grade employees assigned to the Airway 
Facility Sector, O'Hare Airport, excluding, in addition to certain 
standard exclusions, "employees classified clerk stenographer, GS-0312 
and Secretary, GS-0318." In ruling on the unit the Assistant Secretary 
concluded:

Based on all the foregoing circumstances, I find that the unit 
sought herein constitutes a comprehensive grouping of employees 
who share a clear and identifiable community of interest. Thus, 
as noted above, all employees of the Activity share in a common 
mission, common overall supervision, generally similar job 
classifications and duties, and enjoy uniform personnel policies 
and practices and labor relations policies. In addition, the 
claimed unit constitutes, in effect, a residual region-wide unit

The Federal Aviation Science and Technological Association of the 
National Association of Government Employees (FASTA/NAGE) was permitted 
to file an amicus curiae submission in support of the agency’s petition 
for review.

651



of all unrepresented nonprofessional employees of the Activity.^/
I find also that such unit will promote effective dealings and 
efficiency of agency operations. Thus, as noted above, there 
has been a long bargaining history in the petitioned for unit,±/ 
and a recent experience of successful and fruitful negotiations 
involving sector-wide units elsewhere. [Footnotes added.]

In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary's decision is arbitrary and capricious in that it 
is totally inconsistent with applicable Council precedent" and presents 
a major policy issue "in that it is inconsistent with and fails to 
promote the purposes of the Order, specifically Section 10(b)." In 
support of your petition you contend that the Assistant Secretary s 
decision in the instant case is inconsistent with his previous decision 
in FAA, Eastern Region^/ and fails to give proper consideration to the 
specific unit determination criteria of section 10(b) of the Order as

V  In this regard, the Assistant Secretary stated: "I have been 
administratively advised that at the time of the filing of the instant 
petition the employees in the claimed unit were the only unrepresented 
Division employees within the Region."
V  According to the Assistant Secretary, Local 401 of the National 
Association of Broadcast Employees and Technicians (NABET) was certified 
in 1970 as exclusive representative of the unit. In December 1975,
Teamsters Local 781 replaced NABET as the certified representative of 
the same unit. In 1976, after failing to obtain member ratification of 
an agreement negotiated with the activity, the Teamsters disclaimed 
interest in the unit. The unit employees were still unrepresented when 
PASS filed its petition in March 1977.
IjJ Federal Aviation Administration and Federal Aviation Administration, 
Eastern Region, A/SLMR No. 600 (Dec. 18, 1975). In that case the 
Assistant Secretary found appropriate and directed an election in a unit 
of all employees of the Airway Facilities Division located in the regions 
of the FAA, with certain specified exclusions. The unit constituted a 
nationwide residual unit of all regional Airway Facilities Division 
employees. In that case the Assistant Secretary also found appropriate 
various regionwide and sectorwide existing bargaining units which were 
encompassed within the more comprehensive nationwide unit. The employees 
in the existing separately appropriate units were given a self-determination 
election as to whether they wished to be represented by a labor organization 
in the smaller unit or by FASTA/NAGE in the more comprehensive unit. At 
the time of the filing of the petitions in that case the employees in the 
claimed unit in the present case were included in an exclusively recognized 
unit which was subject to an agreement bar. Therefore, the employees in 
the claimed unit at O'Hare were expressly excluded from the units found 
appropriate in that case.
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well as to the general policy of the Order, expressed in previous Council 
decisions,— ' which seeks to reduce the existing fragmentation of bargain­
ing units through unit consolidation and to prevent their further fragmen­
tation through new appropriate unit determinations. Thus, you assert that 
the employees of the activity "have no distinguishable community of inter­
est" apart from the employees of the nationwide unit established in the 
FAA, Eastern Region case and that this nationwide unit, once established, 
"is the only one which will promote effective dealings and efficiency of 
agency operations."A' You additionally assert that, contrary to the 
Assistant Secretary’s finding, the proposed unit would not constitute a 
residual unit of all unrepresented nonprofessional employees at the 
activity because it expressly excludes, and, you contend, leaves unrepre­
sented, clerk stenographers and secretaries.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or raise any major policy issues.

As to your allegation that the Assistant Secretary's decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted with­
out reasonable justification under the facts and circumstances of this 
case in reaching his decision that the unit sought was appropriate for 
exclusive recognition. More particularly, with respect to your assertion 
that the Assistant Secretary's decision is inconsistent with applicable 
Council precedent, your appeal fails to establish any clear, unexplained 
inconsistency between the instant decision and previously published deci­
sions of the Council, noting in this regard that in the case upon which 
you rely, namely, FAA Eastern Region, the Assistant Secretary found 
appropriate either a comprehensive nationwide unit or the previously 
existing units (See note 4, supra).

V  In this regard, the agency cites the Council's decision in Defense 
Supply Agency, Defense Contract Administration Services Region (DCASR), 
San Francisco, California, Defense Contract Administration Services 
District (DCASD). Salt Lake City, Utah, A/SLMR No. 461; Defense Supply 
Agency, Defense Contract Administration Services Region, San Francisco, 
A/SLMR No. 559; Defense Supply Agency, Defense Contract Administration 
Services Region (DCASR), San Francisco, Defense Contract Administration 
Services District (DCASD), Seattle, Washington, A/SLMR No. 564, Consoli­
dated For Decision 4 FLRC 668 [FLRC Nos. 75A-14, 75A-128 and 76A-4 
(Dec. 30, 1976), Report No. 119] and Defense Supply Agency, Defense 
Contract Administration Services Region (DCASR), Cleveland, Ohio, Defense 
Contract Administration Services Offices (DCASO's), Akron, Ohio, and 
Columbus, Ohio, A/SLMR No. 687, FLRC No. 76A-97 (July 20, 1977), Report 
No. 131.
j6/ FASTA/NAGE, which is the exclusive representative for the nationwide 
unit, sought to intervene in the present case. However, the Assistant 
Secretary found that its request was untimely pursuant to his regulations 
and consequently denied the request to intervene.
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Furthermore, in our opinion, the decision of the Assistant Secretary does 
not present a major policy issue. In this regard, your allegations that 
the Assistant Secretary's decision is inconsistent with and fails to 
promote the purposes of section 10(b) of the Order essentially reflect 
your disagreement with the Assistant Secretary's determination that the 
proposed unit comprises "a comprehensive grouping of employees who share 
a clear and identifiable community of interest" and that the unit "will 
promote effective dealings and efficiency of agency operations." Further, 
your appeal fails to establish that the Assistant Secretary’s decision is 
inconsistent with the purposes and policies of the Order, noting particu­
larly the Assistant Secretary's finding that the proposed unit constitutes, 
in effect, a residual unit of all unrepresented nonprofessional employees 
of the activity.Z' See Department of the Navy, Naval Support Activity,
Long Beach. California, A/SLMR No. 629, 4 FLRC 581 [FLRC No. 76A-91 (Nov. 5, 
1976), Report No. 115].

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as set forth in section 2411.12 of the Council's 
rules and regulations. Accordingly, your petition for review is hereby 
denied.
By the Council.

Since^ly,

Henry B ̂ Frazier III 
ExecutiV«>l)irector

cc: A/SLMR 
Labor
W. B. Peer 
Barr & Peer
G. W. Welcome 
FASTA/NAGE

y  As to the contention that the unit would not constitute a residual unit 
because of the exclusion of employees classified as clerk stenographer and 
secretary, it is noted that the Assistant Secretary found that the unit was 
the same unit as that which previously existed and that he was administra­
tively advised that at the time of the filing of the petition the employees 
in the claimed unit were the only unrepresented division employees within 
the Region. Such a finding raises the possibility that these employees 
are included in the nationwide residual unit found appropriate in A/SLMR 
No. 600 and for which FASTA/NAGE was subsequently certified as the 
exclusive bargaining representative. Any question in this regard can be 
resolved by the Assistant Secretary's unit clarification procedures.
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National Association of Government Employees and Adjutants General of 
North Carolina and Tennessee. The dispute involved two union proposals 
which concerned the point values of civilian technicians' military per­
formance ratings and the establishment of a procedure for technicians 
to appeal from appraisals of their military performance to appeal boards 
created exclusively to hear such appeals.

Council action (August 31, 1978). The Council held that the union's 
proposals were outside the obligation to bargain established by section 
11(a) of the Order. Accordingly, pursuant to section 2411.28 of its 
rules, the Council sustained the agency's determination that the disputed 
proposals were nonnegotiable.

FLRC No. 78A-37
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

National Association of 
Government Employees

» (Union)
and FLRC No. 78A-37

Adjutants General of North Carolina 
and Tennessee

(Activities)
DECISION ON NEGOTIABILITY ISSUES

Union Proposals

Each of the two union proposals at issue in this appeal (set forth in the 
appendix hereto) would modify the reduction in force (RIF) procedures for 
National Guard techniciansi./ set out in a National Guard Bureau (NGB) 
regulation.^./ In essence, the proposals would require that the point 
values of the military performance rating be given the same weight as 
those of the civilian performance rating and, in addition, establish a 
procedure for a technician to appeal from an appraisal of his military 
performance to one of three appeal boards created exclusively to hear such 
appeals.

Agency Determination

The agency head determined that the proposals concerned only matters 
related to the military aspects of technician employment and are, there­
fore, outside the obligation to bargain established by section 11(a) of 
the Order.

Pursuant to 32 U.B.C. § 709(b) and (e). National Guard technicians 
must maintain National Guard military status as a condition of continued 
technician employment.

2j The regulation. Technician Personnel Manual (TPM) 351, currently pro­
vides that a technician's retention standing in a RIF is based on the com­
bined total of his civilian performance rating and his military 
performance rating. In this regard, the civilian performance rating point 
values range from 25 points for satisfactory performance to 75 points for 
outstanding performance while the military performance rating point values 
range from 5 points for satisfactory performance to 25 points for 
outstanding performance.
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Whether the proposals concern a matter within the bargaining obligation 
established by section 11(a) of the Order.

Opinion

Conclusion; The proposals are outside the obligation to bargain 
established by section 11(a) of the Order.2./ Accordingly, the 
agency's determination that the proposals are nonnegotiable was proper 
and, pursuant to section 2411.28 of the Council's rules and regulations, 
is sustained.

Reasons: The union represents a bargaining unit of employees who are 
National Guard technicians. Such technicians must, as a condition of 
their civilian employment, be members of the National Guard in a military 
capacity.^' As a consequence of this statutory mandate, the NGB has 
promulgated RIF procedures which include an evaluation of a technician's 
military (National Guard) performance as well as his technician's perfor­
mance to ensure that in a RIF situation the statutory mandate is imple­
mented, i.e., that only those technicians qualified for the military grade 
corresponding to a technician position as well as for the technician posi­
tion are retained in a RIF.A'

The union proposals in this case would, as previously indicated, change 
the point values utilized in the military performance appraisal to measure 
levels of military performance and establish a procedure for a technician 
to appeal from such appraisal of his military performance rendered his

Question Here Before the Council

V  Section 11(a) of the Order provides in relevant part:
Sec. 11. Negotiation of agreements. (a) An agency and a labor orga­
nization that has been accorded exclusive recognition . . . shall 
meet at reasonable times and confer in good faith with respect to 
personnel policies and practices and matters affecting working con­
ditions, so far as may be appropriate under applicable laws and 
regulations . . . .
See note 1 supra. See generally National Association of Government 

Employees, Local No. R14-87 and Kansas National Guard, FLRC No. 76A-16 
(and other cases consolidated therewith) (Jan. 19, 1977), Report No. 120.

_5/ See American Federation of Government Employees, Local 2953, AFL- 
CIO and Nebraska National Guard. FLRC No. 77A-106 (Feb. 14, 1978), Report 
No. 143; National Association of Government Employees, Local R5-100 and 
Adjutant General, State of Kentucky; and National Association of Government 
Employees, Local R14-76 and Adjutant General, State of Wyoming, FLRC No. 
76A-109 (July 20, 1977), Report No. 132.
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military supervisor to one of three military appeal boards comprised 
solely of military personnel and created exclusively, based on the record 
before us, for the purpose of hearing such appeals.
In the Michigan National Guard case,—  ̂ the Council determined that a 
proposal which similarly would have established a procedure for National 
Guard technicians to appeal from an appraisal of their military perfor~ 
mance to one of three appeal boards created to hear such appeals was out­
side the obligation to bargain under section 11(a) of the Order. In 
determining that the proposal was nonnegotiable the Council stated:

Although . . . National Guard technicians are required by law to main­
tain military status in the National Guard asc.a condition of their 
civilian technician employment relationship (which relationship is, of 
course, subject to the Order), the military relationship itself is not 
covered by the Order but is totally mandated by .̂ statute. Consequently, 
since the union's proposal concerns a matter in connection with the 
military aspects of technician employmentffor members of the 
bargaining unit, it concerns a subject 1/hich is not a working con­
dition arising under or controlled by the Order. Accordingly, it is 
outside the obligation to bargain under section 11(a) of the Order 
and, is nonnegotiable. [Footnote omitted.]

In our opinion, the reasoning of the Michigan National Guard case clearly 
is applicable to the proposals involved in this case, which proposals, by 
their express terms, concern only matters related to the military aspects 
of technician employment. Accordingly, since the union's proposals con­
cern matters in connection with the military aspects of technician 
employment, which matters are not working conditions arising under or 
controlled by the Order, they are outside the obligation to bargain under 
section 11(a) of the Order and are nonnegotiable.
By the Council.

fenry Itrazier 
ExecutivfiuDirector

Issued: August 31, 1978

_6/ National Association of Government Employees. Local R8-22 and Michigan 
National Guard. FLRC No. 78A-11 (June 6, 1978), Report No. 151.
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APPENDIX 
Union Proposal I— ^

Amend T M  351 as follows:

Subchapter 5“3

e. Relative Retention Standing 

2nd para - delete 

replace with

The retention rating is determined by the combined cumulative totals 
off the Annual Technician Performance Rating NGB Form 2, prepared in 
accordance with TPP 902, and the Appraisal \jy Immediate Military 
Supervisor using the same NGB Form 2. Military appraisals will be 
completed at the time of a RIF only for those technicians who do not 
have a current military appraisal in their official personnel folders.
The weighted value of both ratings will be as follows: satisfactory,
25 points; excellent, 50 points; outstanding, 75 points.

Add

f. A technician may appeal a military appraisal within ten (10) days of
its receipt. The appeal will be to one of three Military Appeal Boards. The 
Boards will be established in the following manner:

Officer Appeal Board-

a. J.A.G. Officer

b. Chaplain
c. A non-technician officer to be selected by mutual agreement of 

the JAG and Chaplain.
Warrant Officer Appeal Board -
a. J.A.G. Officer

b. Chaplain
c. A non-technician Warrant Officer to be selected by mutual 

agreement of the J.A.G. and Chaplain.
Enlisted Appeal Board -

a. J.A.G. Officer

T7 This proposal was submitted in negotiations with the Adjutant General 
of North Carolina.
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b. Chaplain
c. A non-technician senior NCO E8 or E9 to be selected by mutual 

agreement of the JAG and Chaplain*
g. The Board shall have the authority to hold a hearing on any appeal 

and to render a decision which will be final.
2/Union Proposal II—

Amend TIM 351 as follows:

Subchapter 5-3
(e) Relative Retention Standing - delete second paragraph replace 

with -
The retention rating is determined by the combined cumulative totals 
of the annual Technician Performance Rating NGB Form 2, prepared in 
accordance with TPP 902 and the appraisal by immediate military 
supervisor - reduction-in-force, using NGB Form 2, and prepared in 
the same manner as the Technician Performance Rating* Military 
appraisals will be prepared at the time of a RIF only for those tech­
nicians who do not have a current military appraisal in their offi­
cial personnel folders. The weighted value of both annual technician 
and military performance ratings will be as follows: satisfactory,
25 points, excellent, 50 points, outstanding, 75 points.

(f) If excellent or outstanding military performance ratings are awarded 
a narrative giving the basis for the rating will accompany the 
rating.

(g) If a technician does not agree with his military appraisal he has the 
right of appeal prior to the establishment of the reduction-in-force 
register. This appeal must be within ten (10) days to the following 
boards which will be established by the Adjutant General:
Officer Technician Appeal Board to consist of the following:
a. Chaplain
b. JAG Officer

“2J This proposal was submitted in negotiations with the Adjutant General 
of Tennessee.
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c. Third officer to be chosen by mutual agreement of the Chaplain 
and JAG. All three must be non-technician officers.

Warrant Officer Technician Appeal Board to consist of the following:

a. Chaplain

b. JAG Officer

c. A senior Warrant Officer to be chosen mutual agreement of 
the Chaplain and JAG. All three must be non-technicians.

Enlisted Technician Appeal Board to consist of the following:

a. Chaplain

b. JAG Officer

c. Senior NCO E8 or E9 to be chosen by mutual agreement of the 
Chaplain and JAG. The NCO to be a non-technician.

(h) The decision of the Board shall be final and not subject to appeal or 
review.

Delete Figure 5-1 and replace with NGB Form 2.
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General Services Administration, Region 5, Public Buildings Service, 
Chicago, Illinois, Assistant Secretary Case No. 50-15477(RO). The 
Assistant Secretary, in agreement with the Acting Regional Administrator 
(RA) and based on the RA's reasoning, found that the evidence was insuf­
ficient to establish that the activity gave improper assistance to the 
American Federation of Government Employees, AFL-CIO (AFGE) during the 
election campaign in question, as alleged in the objections filed by 
GSA Region 5 Council of National Federation of Federal Employees Locals 
(NFFE). Accordingly, the Assistant Secretary denied NFFE’s request for 
review seeking reversal of the RA's Report and Findings on Objections. 
AFGE was subsequently certified as the exclusive representative of the 
unit involved. NFFE appealed to the Council, alleging that the Assistant 
Secretary’s decision was arbitrary and capricious. NFFE also requested 
a stay of the Assistant Secretary's decision.

Council action (August 31, 1978). The Council held that NFFE's petition 
for review did not meet the requirements of section 2411.12 of the 
Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious, and NFFE neither 
alleged, nor did it appear, that the decision presented a major policy 
issue. Accordingly, the Council denied NFFE's petition for review.
The Council likewise denied NFFE's request for a stay.

FLRC No. 78A-38
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August 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Robert J. Gorman 
Chief Negotiator
GSA Region 5 Council of National
Federation of Federal Employees Locals 

8 East Delaware Place, #3R 
Chicago, Illinois 60611

Re: General Services Administration, Region 5, 
Public Buildings Service, Chicago, Illinois, 
Assistant Secretary Case No. 50-15477(RO), 
FLRC No. 78A-38

Dear Mr. Gorman:

The Cotjncil has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the opposition there­
to filed by the American Federation of Government Employees, AFL-CIO, in 
the above-entitled case.

In this case, GSA Region 5 Council of National Federation of Federal 
Employees Locals (NFFE) filed objections to conduct alleged to have 
Improperly affected the results of an election. NFFE alleged, in substance, 
that General Services Administration, Region 5, Public Buildings Service,
(the activity) gave improper assistance throughout an election campaign 
to the incumbent labor organization, American Federation of Government 
Employees, AFL-CIO (AFGE) by permitting bargaining unit employees to 
deliver and distribute campaign literature at the work place and otherwise 
to solicit support for AFGE and to use activity equipment and facilities 
for AFGE’s campaign purposes. The Acting Regional Administrator (RA), in 
his Report and Findings on Objections, overruled the objections, concluding 
that NFFE had submitted no probative evidence: (1) that agency management 
participated in the allegedly improper conduct; (2) that employees allegedly 
using activity facilities and equipment were acting as agents, or even 
with the knowledge, of the activity; or (3) that the activity gave improper 
assistance to AFGE. In this regard, he noted that "[w]hile a labor organization 
does not have a right under the Order to solicit support for organizational 
purposes in work areas during work time, under certain circumstances such 
conduct, standing alone, does not warrant setting the election aside," 
citing. General Services Administration, Region 5, Public Buildings Service, 
Milwaukee Field Office, Milwaukee, Wisconsin, Assistant Secretary Case
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No. 50-13016(RO), 4 FLRC 413 [FLRC No. 76A-32 (July 30, 1976), Report 
No. 109]. The Assistant Secretary, in agreement with the RA, and based 
on his reasoning, found that the evidence was insufficient to establish 
that the activity gave improper assistance to AFGE during the election 
campaign in question. Accordingly, he denied NFFE's request for review 
seeking reversal of the RA.'s Report and Findings on Objections, and 
directed the RA to issue an appropriate certification. (Thereafter,
AFGE was certified as the exclusive representative of the unit.)
In your petition for review on behalf of NFFE, you allege that the Assistant 
Secretary’s decision is arbitrary and capricious in that it condones the 
violation of Federal statutes and the failure or refusal of activity 
officials to take disciplinary action when such offenses were brought to 
their attention early in the election campaign. In this regard you contend 
that the massive use of facilities and equipment permitted by the activity 
makes this a ’’precedent case” because it is so different from the circum­
stances involved in General Services Administration, Region 5, Public 
Buildings Service, Milwaukee Field Office. Milwaukee, Wisconsin, supra, 
and that, in these circumstances, you should not be precluded from using 
evidence developed or revealed after the filing of the initial objections.
In the Council’s opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious and you neither allege, nor does it appear, that the decision raises 
a major policy issue.
With respect to your allegation that the Assistant Secretary’s decision is 
arbitrary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision. Thus, 
as to your contention that the activity permitted massive use of its 
facilities and equipment by AFGE, thereby making this a precedent case, 
your appeal essentially constitutes mere disagreement with the Assistant 
Secretary’s conclusion that the evidence was insufficient to establish 
that the activity improperly assisted AFGE during the election campaign. 
Further, your appeal provides no basis to support an assertion that the 
Assistant Secretary failed to consider any probative evidence which you 
submitted in reaching his conclusion. Moreover, you neither allege nor does 
it appear that the Assistant Secretary’s decision raises a major policy 
issue warranting Council review.
Accordingly, as the Assistant Secretary’s decision does not appear arbitrary 
and capricious and you neither allege, nor does it appear, that the decision 
presents a major policy issue, your appeal fails to meet the requirements 
for review as set forth in section 2411.12 of the Council’s rules of
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procedure, and therefore your petition for review is hereby denied. Your 
request for a stay of the Assistant Secretary's decision is likewise denied.
By the Council.

cc: A/SLMR
Labor

E. A. Clark 
GSA

A. H. Kaplan 
AFGE
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Equal Employment Opportunity Commission, Washington^ D.C.« Assistant 
Secretary Case No. 22-07926(RO). The Assistant Secretary found, con­
trary to the Regional Administrator (RA), that the agency's conduct 
did not improperly affect the results of the election in question, as 
alleged in the objections filed by the National Alliance of Postal 
and Federal Employees (the Alliance). Accordingly, the Assistant 
Secretary granted the requests for review filed by the agency and the 
American Federation of Government Employees, AFL-CIO (AFGE), seeking 
reversal of the RA’s Report and Findings on Objections, thereby dis­
missing the Alliance's objections. AFGE was subsequently certified as 
the exclusive representative of the unit involved. The Alliance 
appealed to the Council, contending that the Assistant Secretary's 
decision was arbitrary and capricious and raised major policy issues.
Council action (August 31, 1978). The Council held that the Alliance's 
petition for review did not meet the requirements of section 2411.12 
of the Council's rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious or present 
a major policy issue. Accordingly, the Council denied the Alliance's 
petition for review.

FLRC No. 78A-51
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August 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Wesley Young 
Vice President 
National Alliance of Postal 

and Federal Employees 
1644 11th Street, NW. 
Washington, D.C. 20001

Re: Equal Employment Opportunity Commission, 
Washington, D.C., Assistant Secretary 
Case No. 22-07926(RO), FLRC No. 78A-51

Dear Mr. Young:

The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision, and the opposition thereto filed by the 
American Federation of Government Employees, AFL-CIO (AFGE),in the above­
entitled case.

In this case, according to the Assistant Secretary's decision, the 
National Alliance of Postal and Federal Employees (the Alliance) filed 
objections to conduct alleged to have improperly affected the results 
of an election. In his Report and Findings on Objections, the Regional 
Administrator (RA) found that improper conduct by the Equal Employment 
Opportunity Commission (agency) as set forth in two of the objections 
was sufficient in scope to affect the results of the election. Specifi­
cally, the RA concluded that a memorandum distributed by management 
personnel in the agency's San Francisco Region interfered with the rights 
of employees to distribute literature on behalf of the Alliance in non­
work areas during off-duty hours, and that while the memorandum was 
later rescinded, notice of such action was not sufficiently communicated 
to the employees to dispel the effects of the conduct found violative. 
Thus, he concluded that the agency had failed to maintain a neutral 
posture during the campaign, and had consequently improperly affected 
the results of the election. The RA also sustained an objection 
concerning a telegram which was received and thereafter distributed 
by a supervisor in the agency's Atlanta District Office. The RA found 
that the telegram contained information pertinent to the election campaign 
of AFGE, the incumbent union, and that the supervisor’s distribution of 
the telegram belied the agency’s neutral posture and thereby improperly 
influenced the results of the election.
The Assistant Secretary granted requests for review seeking reversal of 
the RA's Report and Findings on Objections filed by the agency and AFGE,
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and thereby dismissed both objections to the election. In so dismissing 
the objections to the election, the Assistant Secretary stated:

With regard to the first objection, while I agree with the Regional 
Administrator that the original memorandum, as worded, could 
possibly have been misleading to employees, the last paragraph of 
the memorandum clearly indicated that once the Alliance had attained 
a 30 percent showing of interest, the restrictions placed upon its 
activities would be modified. Upon being notified that the Alliance 
had filed a representation petition, the Agency's San Francisco 
Regional Director issued a rescission of his original memorandum, 
to which was attached an explanation of what treatment was to be 
accorded to the Petitioner. This rescission was distributed well 
before the election at issue herein. In view of these facts, and 
noting that no employee was disciplined or charged with leave for 
any actions taken on behalf of the Petitioner, I find that the 
Agency's conduct with regard to the instant memorandum was not of 
such a nature to have affected the results of the election. I 
therefore dismissing this objection.

am

With respect to the distribution of the telegram in the Atlanta 
District Office, the evidence establishes that the Atlanta District 
Office ordered that all copies be retrieved. Evidence shows that 
this action was taken immediately, and that all copies that had 
been distributed by the supervisor were, in fact, retrieved within 
several hours. Under these circumstances, I find that the Agency's 
conduct herein was not sufficient in scope to improperly affect the 
results of the election, and therefore this objection must also be 
dismissed.

Accordingly, the Assistant Secretary directed the RA "to cause an 
appropriate certification to be issued." (Thereafter, AFGE was certified 
as the exclusive representative of the unit.)
In your petition for review on behalf of the Alliance, you allege that 
the Assistant Secretary's decision is arbitrary and capricious since it 
ignores the evidence developed by the RA's exhaustive investigation 
concerning two of the Alliance's objections, and instead is based on the 
size of AFGE's margin of victory as negating the effects of these inci­
dents on the election. You further contend that the Assistant Secretary's 
decision raises three major policy issues: (1) whether conduct occurring 
before the filing of a petition (such as the memorandum issued by the 
agency's San Francisco Region herein) can be used as part of objections 
to an election when such conduct significantly affected the results of 
the election; (2) whether conduct violative of the Order (such as the 
agency's distribution of AFGE literature in Atlanta) is condoned if 
corrected in time and the Assistant Secretary is satisfied that no harm 
has resulted from such conduct; and (3) whether employees may distribute 
or read union campaign literature during their nonduty time while on 
the agency's premises without being disciplined or threatened with 
discipline by the agency.
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In the Council’s opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council’s rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or present major policy issues,

With respect to your allegation that the Assistant Secretary's decision 
is arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision. 
Rather, your contentions in this regard constitute essentially disagree­
ment with the Assistant Secretary’s finding that the agency's conduct 
was not of such a nature or scope to improperly affect the results of the 
election. Such a disagreement with findings of the Assistant Secretary 
does not provide a basis for Council review of Assistant Secretary 
decisions. See, e.g.. General Services Administration, Region 5, Public 
Buildings Service, Milwaukee Field Office, Milwaukee, Wisconsin, Assistant 
Secretary Case No. 50-13016(RO), 4 FLRC 413 [FLRC No. 76A-32 (July 30, 
1976), Report No. 109]; Naval Air Rework Facility, Naval Air Station, 
Jacksonville, Florida, A/SLMR No. 613, 4 FLRC 417 [FLRC No. 76A-35 
(July 30, 1976), Report No. 109]. Similarly, your appeal raises no 
major policy issues warranting Council review. Thus, each of the alleged 
major policy Issues set forth above again constitutes, in essence, 
disagreement with the Assistant Secretary’s finding, for the reasons 
set forth in his decision, that the agency’s conduct herein did not 
Improperly affect the results of the election.

Accordingly, as the Assistant Secretary's decision does not appear 
arbitrary and capricious or present a major policy issue, your appeal 
fails to meet the requirements for review set forth in section 2411.12 
of the Council’s rules of procedure, and therefore your petition for 
review is hereby denied.
By the Council.

Sincerely,
^  I

I YU
Henry B. :^Jizler III U
Executive Director

cc: A/SLMR 
Labor
L. B. Curtis 
EEOC
J. N. Sturdivant 
AFGE
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Association of Civilian Technicians and Michigan National Guard. The 
dispute Involved nine union proposals which, in essence, concerned 
various aspects of the method by which a civilian technician's military 
performance will be measured and recorded including the establishment 
of a procedure for a technicain to appeal from an appraisal of his mili­
tary performance by his military supervisor to an appeal board created 
exclusively to hear such appeal.

Council action (September 1, 1978). The Council held that the union's 
proposals were outside the obligation to bargain established by section 
11(a) of the Order. Accordingly, pursuant to section 2411.28 of its 
rules, the Council sustained the agency's determination that the disputed 
proposals were nonnegotiable.

FLRC No. 78A-33
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Association of Civilian Technicians

(Union)
and FLRC No. 78A-33

Michigan National Guard

(Activity)

DECISION ON NEGOTIABILITY ISSUES

Union Proposals
The nine union proposals at issue in this appeal (set forth in an attachment 
hereto) would modify the reduction-in-force (RIF) procedures for National 
Guard technicians!/ set out in a National Guard Bureau (NGB) regulation.
In essence, the proposals concern various aspects of the method by which 
a technician's military performance will be measured and recorded including 
the establishment of a procedure for a technician to appeal from an 
appraisal of his military performance to an appeal board created exclusively 
to hear such appeals.

Agency Determination

The agency head determined that the proposals concern only matters related 
to the military aspects of technician employment and are, therefore, outside 
the obligation to bargain established by section 11(a) of the Order.

Question Here Before the Council

Whether the proposals concern a matter within the bargaining obligation 
established by section 11(a) of the Order.

Pursuant to 32 U.S.C. § 709(b) and (e), National Guard technicians must 
maintain National Guard military status as a condition of continued 
technician employment.

671



Conclusion; The proposals are^9utside the obligation to bargain established 
by section 11(a) of the Or de rAccordingly, the agency's determination 
that the proposals are nonnegotiable was proper and, pursuant to 
section 2411.28 of the Council's rules and regulations, is sustained.

Reasons: The union represents a bargaining unit of employees who are 
National Guard technicians. Such technicians must, as a condition of their 
civilian employment, be members of the National Guard in a military 
capacity.^/ As a consequence of this statutory mandate, the NGB has promul­
gated RIF procedures which include an evaluation of a technician's military 
(National Guard) performance as well as his technician performance to ensure 
that in a RIF situation the statutory mandate is implemented, i.e., that 
only those technicians qualified for the military grade corresponding to 
a technician position as well as for the technician position are retained 
in a RIF .A/
In the Michigan National Guard case,!/ the Council determined that a proposal 
which similarly would have established a procedure for National Guard 
technicians to appeal from an appraisal of their military performance to 
one of three appeal boards created to hear such appeals was outside the 
obligation to bargain under section 11(a) of the Order. In determining 
that the proposal was nonnegotiable the Council stated:

Opinion.

2l Section 11(a) of the Order provides in relevant part:
Sec. 11. Negotiation of agreements, (a) An agency and a labor 
organization that has been accorded exclusive recognition . . . 
shall meet at reasonable times and confer in good faith with respect 
to personnel policies and practices and matters affecting working 
conditions, so far as may be appropriate under applicable laws and 
regulations . . . .
See note 1 supra. See generally National Association of Government 

Employees. Local No. R14-87 and Kansas National Guard, FLRC No. 76A-16 
(and other cases consolidated therewith) (Jan. 19, 1977), Report No. 120.
V  See American Federation of Government Employees, Local 2953, AFL-CIO 
and Nebraska National Guard, FLRC No. 77A-106 (Feb. 14, 1978), Report 
No. 143; National Association of Government Employees, Local R5-100 and 
Adjutant General, State of Kentucky; and National Association of Government 
Employees, Local R14-76, and Adjutant General. State of Wyoming, FLRC
No. 76A-109 (July 20, 1977), Report No. 132.
V  National Association of Government Employees. Local R8-22 and Michigan 
National Guard, FLRC No. 78A-11 (June 5, 1978), Report No. 151. Accord, 
National Association of Government Employees and Adjutants General of North 
Carolina and Tennessee. FLRC No. 78A-37 (Aug. 31, 1978), Report No. 155.
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Although . . . National Guard technicians are required by law to 
maintain military status in the National Guard as a condition of 
their civilian technician employment relationship (which relationship 
is, of course, subject to the Order), the military relationship 
itself is not covered by the Order but is totally mandated by statute. 
Consequently, since the union's proposal concerns a matter in connec­
tion with the military aspects of technician employment for members 
of the bargaining unit, it concerns a subject which is not a working 
condition arising under or controlled by the Order. Accordingly, it 
is outside the obligation to bargain under section 11(a) of the Order 
and, is nonnegotiable. [Footnote omitted.]

In our opinion, the reasoning of the Michigan National Guard case clearly 
is applicable to the proposals involved in this case, which proposals, by 
their express terms, concern only matters related to the military aspects 
of technician employment. Accordingly, since the union's proposals concern 
matters in connection with the military aspects of technician employment, 
which matters are not working conditions arising under or controlled by the 
Order, they are outside the obligation to bargain under section 11(a) of 
the Order and are nonnegotiable.

By the Council.

Henry B/i Frazier 
ExecutiW Director

Issued: September 1, 1978 
Attachment
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ATTACHMENT

Union Proposals

Proposal I

The Employer agrees that the employee’s Military Appraisal Form 
(NGBF 351-2) will be completed concurrent with the employee’s 
annual Technician Peformance Rating. If the employee’s rating 
military supervisor is other than his civilian supervisor then 
the next higher civilian/military supervisor, who is knowledgeable 
of the employee’s performance, will rate the technician. This 
provision applies also when the employee’s military supervisor 
is in the same competitive level as the employee being rated.

Proposal II

Should an employee’s military rating result in an adverse action, 
as defined in this Agreement, then the employee may appeal the 
appraisal under the provisions of this Agreement and TPM 753.2.

Proposal III

When utilizing the Military Appraisal Form the Employer agrees to 
use the values reflected in Appendix A of this agreement when 
applying points in the appropriate categories. These values will 
be attached to all military appraisal forms prior to distribution 
to rating supervisors.

Proposal IV

A notice to all military appraisers will be attached to NGB Form 351-2 
which will enhance proper implementation of the appraisal and will 
include the following factors:

a. Importance of the appraisal to the employee.

b. Advise the appraiser that he may be required to substantiate 
the rating given the employee during the review process
if necessary.

c. Appraiser must inform the employee that if unsatisfied with 
his appraisal he may appeal the appraisal as per the 
provisions set forth in this Article.

Proposal V

Preceding military supervisory appraisals will be removed from the 
employee’s Official Personnel Folder when a new appraisal is initiated.
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Proposal VI

The completed military supervisor appraisal (NGB Form 351-2) is to be 
seen only by the appraiser; the technician being appraised and/or his 
representative; the Technician Personnel Office; and by such personnel 
who need to know when a RIF occurs, when a dispute is initiated, or in 
the course of inspections or reviews of personnel management activities. 
This will be accomplished by transmittal in sealed envelopes.
Disclosure of this material to other persons is not to be permitted.

Proposal VII

Initial military supervisor appraisals will be conducted within 30 
days after Agency approval of this Article. Subsequent appraisals 
must be accomplished at the time of the technician's next civilian 
performance rating. Tenure I employees with no previous record of 
appraisal will have one completed at the time of the RIF notice. 
New employees (other than Tenure I) will have their military 
appraisal completed to coincide with their supervisory evaluation 
after 120 of employment.

Proposal VIII
Because of the unusual nature of rating technicians on their military 
performance, and because this rating could adversly affect a 
technician's civilian retention status in a Reduction in Force 
procedure, the Employer agrees to establish an employee appellate 
review board to consider any contested military appraisal ratings.
The review board shall be convened by the Adjutant General and shall 
consist of the appellant and his designated representative, the 
Technician Personnel Officer or his designee, the appellant's supervisor 
and a subject matter specialist. The board shall convene within ten 
days after the request for appeal is made by the technician. The 
Employer shall make available upon request of either party all 
pertinent documents and data relative to the appeal. The employee may 
present any relative evidence, either written or oral, for consideration 
by the panel. The employee's request for review must be made within ten 
(10) working days of receipt of the appraisal in question. The review 
board's investigation will include, but is not limited to, (1) a 
review of the issues and facts and, (2) the procedures and/or compliance 
with the provisions of this Article. The review board must render a 
recommendation within ten (10) days after all arguments have been heard. 
The review board will make their recommendation to the Adjutant General 
who in turn will consider the recommendation and make his decision based 
on that recommendation. The Adjutant General must render his decision 
within ten (10) days after the review board submits their findings.
The Adjutant General's decision will be final.
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Proposal IX

The Employer agrees to attach the letter reflected in Appendix B of 
this Agreement to all Military Appraisal Forms (NGBF 351-2) prior 
to distribution to rating supervisors.
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APPENDIX A

DRAFT APPRAISAL FACTORS FOR USE IN PREPARING FORM 351-2,
APPRAISAL BY MILITARY SUPERVISOR

CATEGORY: KNOWLEDGE OF ASSIGNMENT

This factor encompasses possession of the following knowledges and skills 
necessary to do the technicians present job:

An understanding of the specialty and/or other technical knowledge and proce­
dures applicable to the work - A knowledge of techniques and skills needed 
to perform the work - Adequate and relevant research skills - Appropriate 
recognition of and ability to cite applicable procedures - An awareness of 
the scope of responsibility and authority in performing assignments.

(5) Materially exceeds accepted standards. Consistently has demonstrated 
knowledge to perform independently with a high degree of effectiveness and 
proficiency in the characteristic activities of the assigned position.

(4) Performs above accepted standards. Has demonstrated the knowledge 
required to perform assigned duties with only infrequent guidance being 
required in the more unusual or complex areas.

(3) Fulfills all the requirements of successful operation. Has demonstrated 
adequate knowledge in performing average assignments without guidance.
Occasionally, unusual or more difficult assignments will require detailed 
guidance.
(2) Considered marginal. While satisfactory, improvement is needed.
Knowledge danonstrated is sometimes less than that required to satisfactorily 
perform in the normal aspects of the assignment. Frequent evidence of 
marginal job knowledge.
(1) Fails to meet normal requirements for successful operation. Often fails 
to demonstrate knowledge and understanding required to effectively perform ii:
assignments. Frequent evidence of poor job knowledge.
CATEGORY: UTILIZATION OF TIME

This factor encompasses the following characteristics:
The ability to plan and organize work effectively - Does not overwork or 
underwork assignment - Keeps non-productive time to a minimum - Avoids 
work that should properly be done by lower graded technicians - Does not 
unnecessarily utilize or waste time of others - Works assignments in order 
of their importance and priority - Makes corrections and revisions in work 
assignments without delay.
(5) Materially exceeds accepted standards. Maximizes effective and 
efficient use of time. Does not substitute office approach for needed field 
action. Plans and organizes actions in an exceptionally effective manner.
Consistently ahead of deadlines.
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(4) Performs above accepted standards. Exceeds expectations frequently. 
Rarely fails to meet deadlines. Uses time effectively. Emphasizes needed 
field and/or office action.

(3) Fulfills all the requirements of successful operation within the 
position. Meets expectations. Plans, organizes, carries out actions 
with a reasonable investment of time. Sufficiently emphasizes needed 
activity on assignments.
(2) Considered marginal. While satisfactory, improvement is needed. 
Marginally effective in utilizing time on assignments. Frequently substi­
tutes office approach for needed field action. Actions are delayed, 
deadlines frequently overlooked. InvoIvied with unnecessary details.

(1) Fails to meet normal requirements for successful operation. Wastes 
time, fails to meet deadlines. Effort or action on assignments is 
frequently ineffective and time-consuming.

CATEGORY: DEPENDABILITY & COOPERATION
This factor encompasses the following characteristics :

Carries out instructions in a reliable manner - Performs well under pressure - 
Meets deadlines and target dates - Follows established procedures - Keeps 
supervisor informed - Makes decisions or completes assignments without 
unnecessary delay - Initiates timely follow-up actions when needed - Meets 
and deals effectively with subordinates, peers, supervisors - Participates 
in and contributes to group efforts - Accepts instructions and work assign­
ments willingly - Helps others in appropriate situations - Gracefully admits 
errors or concedes arguments - Accepts organizational or procedural changes.
(5) Materially exceeds accepted standards. Sustains motivation over a long 
period' of time to do the best possible job. Fully carries out instructions, 
assumes complete responsibility for all assignments, frequently assumes a 
supportive role within the group.

(4) Performs above accepted standards. Responds positively to organizational 
goals, assignments, and cotinseling. Work habits are usually sound and 
effective. Only occasional guidance is needed.

(3) Fulfills all the requirements of successful operation. Requires little 
follow up on assignments. Employs good work habits, assumes responsibility 
in an acceptable, predictable manner.

(2) Considered marginal. While satisfactory, improvement is needed. Need 
to become more reliable. Frequently fails to follow instructions. Frequently 
negative or rarely displays any genuine interest in improving deficiencies. Erratic work habits.

(1) Fails to meet normal requirements for successful operation. Unreliable. 
Negative attitude is exhibited when changes occur or guidance is offered.
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Cannot accept constructive criticism. Cannot be counted on to carry out 
responsibilities without excessive supervisory guidance.
CATEGORY: INITIATIVE & JUDGEMENT

This factor encompasses the following characteristics:

Recognizes what needs to be done and proceeds to do it without being told - 
Applies ingenuity and imagination in handling assignments - Originates 
ideas and suggestions - Undertakes to extend his technical job-related 
knowledge - Evaluates alternative actions or solutions, weighs pertinent 
factors and makes sound decisions - Distinguishes between relevant and 
Irrelevant matters - Uses discretion in consulting with superiors about 
assignments. Important developments, problems, etc.
(5) Materially exceeds accepted standards. Solves difficult problems 
related to assignments where no specific Instructions are available. 
Innovative, industrious, and energetic in approach to difficult assignments. 
Has insight necessary to determine true causes of problems, resulting in 
sound conclusions and actions.

(4) Performs above accepted standards. Frequently employs innovative 
techniques in solving assignment-related problems. Makes suggestions, 
contributions to group effort is [sic] substantial.
(3) Fulfills all the requirements of successful operation. Routine 
situations are dealt with effectively. Occasionally demonstrates origina­
lity when confronted with unusual circumstances. Decisions are generally 
sound and realistic.
(2) Considered marginal. While satisfactory, improvement is needed. Slow 
to proceed on own and frequently must be urged to deal with problem 
assignments. Cannot be relied upon to reach well-reasoned conclusions.
Does not recognize the need to seek advice.
(1) Falls to meet normal requirements for successful operation. Seldom 
takes action on his own. Pertinent facts are not weighed appropriately.
Does not anticipate consequence of actions taken. Passive in approach to 
normal duties. Never has constructive suggestions.

CATEGORY: QUALITY OF WORK
This factor encompasses the following characteristics:
Analysis, research and supporting reasoning are adequate - Recognizes need 
for exceptions, conditions, and alternatives and properly acts upon them - 
Technical conclusions are sound and accurate - Completed assignments are 
acceptable and within prescribed directives.
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(5) Materially exceeds accepted standards. Work is always exceptional in 
completeness and accuracy and in compliance with applicable directives. 
Necessity for review of work is minimized. Full compliance objectives are 
applied.
(4) Performs above accepted standards. Consistently accurate and thorough. 
Errors are minimal, minor in nature, and seldom repeated.

(3) Fulfills all the requirements of successful operation. Work is fully 
acceptable. Procedures, priorities, deadlines are adhered to. Errors are 
infrequent throughout routine demands of position.
(2) Considered marginal. While satisfactory, improvement is needed. Work 
frequently requires correction. Procedural defects are frequently evidenced 
in work submitted for review or approval. Pattern of performance is erratic 
and frequently unacceptable.

(1) Fails to meet normal requirements for successful operation. Work is 
unacceptable. Repetitive and excessive errors.
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APPENDIX B

LETTER OF ACKNOWLEDGEi-IENT FOR TECHNICIANS WHO 
ARE RATED ON MILITARY APPRAISAL FORM 351-2

I acknowledge that I have been afforded the opportunity to review the 
rating attached hereto. My signature does not indicate that I agree or 
disagree with this appraisal. I understand that if I disagree with this 
appraisal I must make my disagreement specifically known to my technician 
supervisor within 10 (ten) working days after the effective date below so 
as to establish my rights to higher level review as applicable..

(signature of technician) (date signed) 4
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Department of Treasury, Bureau of Engraving and Printing, Washington, D.C., 
Assistant Secretary Case No. 22-7554(AP). This appeal arose from a deci­
sion by the Assistant Secretary holding that the matter in dispute (i.e., 
whether, as alleged by the Electrolytic Plate Makers of Washington in 
its grievance, the activity had violated a particular provision of the 
parties* agreement by assigning to another union jurisdiction over work 
that had been historically performed in the unit) was grievable and 
arbitrable under the agreement. The Council accepted the agency’s peti­
tion for review, concluding that the Assistant Secretary's decision 
raised a major policy issue as to the nature of his responsibility to 
consider the existing legal and regulatory structure in resolving grieva- 
bility and arbitrability disputes under section 13(d) of the Order, namely, 
in the circumstances of the present case, to consider section 12(b) of 
the Order in resolving the instant dispute. (Report No. 143.)

Council action (September 5, 1978). The Council concluded that the 
Assistant Secretary, in resolving the instant grievability-arbitrability 
dispute, failed properly to consider section 12(b) of the Order in a 
manner consistent with his responsibility under section 13(d) of the 
Order in the facts and circumstances of this case. The Council further 
concluded, for the reasons fully detailed in its decision and contrary 
to the decision of the Assistant Secretary, that the dispositive pro­
vision of the parties' agreement relied upon by the union in support 
of its grievance was violative of section 12(b)(5) of the Order, and 
hence the dispute was neither grievable nor arbitrable. Accordingly, 
pursuant to section 2411.18(b) of its rules of procedure, the Council 
set aside the Assistant Secretary's decision and remanded the case to 
him for action consistent with the Council's decision.

FLRC No. 77A-132
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Department of Treasury,
Bureau of Engraving and Printing, 
Washington, D.C.

and
Assistant Secretary Case 
No. 22-7554(AP)
FLRC No. 77A-132

Electrolytic Plate Makers of Washington, 
Local 24, the International Plate Printers, 
Dle-Stampers and Engravers Union of North 
America, AFL-CIO, CLC

DECISION ON APPEAL FROM 
ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a decision of the Assistant Secretary holding that 
"the matter In dispute herein Is grlevable and arbitrable under the 
negotiated grievance and arbitration procedures of the parties' negotiated 
agreement." The grievance, which was filed by Electrolytic Plate Makers 
of Washington, Local 24, the International Plate Printers, Dle-Stampers 
and Engravers Union of North America, AFL-CIO, CLC (the union), alleged 
that the Department of Treasury, Bureau of Engraving and Printing, 
Washington, D.C. (the activity), violated Article XVI of the parties* 
negotiated agreement which provides that nonunit personnel ’’shall not be 
assigned work that has been historically performed in the Unit and any 
equipment [over] which the Union has been granted jurisdiction shall be 
operated by Electrolytic Plate Makers . . . ."1/ Specifically, the union

IJ Article XVI (Trade Jurisdiction) provides in full as follows;
Section 1. The Employer agrees that supervisors and other employees 
of the Employer not covered by the Agreement shall not be assigned 
work that has been historically performed in the Unit and any equip­
ment [over] which the Union has been granted jurisdiction shall be 
operated only by Electrolytic Plate Makers except for purposes of 
training or instruction, in cases of emergencies, or where authorized 
by appropriate regulations.
For the purpose of this section, an emergency is defined as an 
unforeseen combination of circumstances or unexpected situations 
calling for immediate action.

(Continued)
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alleged that the activity had assigned to another labor organization 
jurisdiction over certain gravure cylinder plating and dechroming operations 
which Electrolytic Plate Makers had been performing since the introduction 
of the gravure cylinder plating process at the activity. The activity 
rejected the grievance as nonarbitrable, arguing in part that section 12(b) 
of the OrderA' precluded the use of the negotiated grievance and arbitration 
procedure to resolve the dispute. The union then filed with the Assistant 
Secretary an Application for Decision on Grievability or Arbitrability.
The Acting Regional Administrator (RA) found that the grievance challenged 
"management’s right to determine the personnel by which operations will be 
conducted" under section 12(b)(5) of the Order, and therefore was not subject 
to arbitration.^/ The Assistant Secretary, however, upon the union's request

(Continued)

Section 2. The Employer agrees, prior to implementation, to 
discuss with appropriate Union Representatives, any significant 
changes regarding basic and fundamental trade or craft juris­
diction, including major journeyman or apprentice training 
programs. The Employer further agrees to consider the views 
and recommendations of the Union, including the International, 
in matters relating to trade or craft jurisdiction.
Section 3. The Employer agrees to meet with Union Officers to 
discuss trade jurisdiction with respect to introduction and 
application of new materials and new processes of a significant 
nature.

2J Section 12(b) of the Order provides, in pertinent part, as follows:
Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following 
requirements—

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

(5) to determine the methods, means, and personnel by which [Government] 
operations are to be conducted; . . . .

2/ In so finding, the RA stated:

Precedent [Council] decisions have established that the decision as 
to what group of employees will perform a particular operation is

(Continued)
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for review of the RA.’s Report and Findings on Grievabllity and Arbitra­
bility, found the matter in dispute grievable and arbitrable under the 
parties’ negotiated agreement. In this regard he stated:

I agree that Section 12(b)(5) of the Order is a relevant provision 
of the Order to be considered here in accordance with the doctrine 
of the Crane case.A/ However, in my view, under the facts and 
circumstances of this case, it is inconsistent with the goals and 
purposes of the Order to interpret Section 12(b) as precluding the 
utilization of the negotiated and agreed upon grievance and arbitra­
tion procedures to resolve a dispute as to the interpretation of 
the agreement. I note particularly in this case that the dispute 
is in a craft where work jurisdiction provisions are common in the 
private sector, and that the Activity agreed to the inclusion of 
the disputed provision in the agreement. Although Section 12(b) 
reserves certain rights to management, it cannot be definitely 
stated whether Article XVI of the parties’ agreement contravenes 
that section before the interpretation of the Article has been 
made clear. Clarification of that Article is to be resolved, under 
the parties’ agreement, through the grievance-arbitration procedure. 
[Footnote added.]

The activity appealed the Assistant Secretary's decision to the Council. 
The Council accepted the activity’s petition for review, concluding that 
the decision raised a major policy issue as to the nature of the Assistant 
Secretary’s responsibility to consider the existing legal and regulatory 
structure in resolving grievability and arbitrability disputes under 
section 13(d) of the Order, namely, in the circumstances of this case, 
to consider section 12(b) of the Order in resolving the dispute herein.
The Council also determined that the activity’s request for a stay met 
the criteria for granting stays set forth in section 2411.47(e)(2) of

(Continued)

reserved to management by virtue of section 12(b)(5) of the Order. 
This right may not be waived nor may any rights accorded to unions 
under the Order be permitted to interfere with authority so reserved. 
Thus a grievance over a matter reserved to management under section 
12(b) is outside the scope of the contractual arbitration procedure.
I am of the opinion that with respect to the grievance in the instant 
application, the decision by the Activity on the assignment of 
jurisdiction is [a] resetrved right under section 12(b)(5). Inasmuch 
as the grievance challenges the substance of that decision and hence 
management’s right to determine the personnel by which operations 
will be conducted, I find that it is not subject to arbitration. 
[Footnotes omitted.]

Department of the Navy, Naval Ammunition Depot, Crane. Indiana, 
Assistant Secretary Case No. 50-9667, 3 FLRC 120 [FLRC No. 74A-19 
(Feb. 7, 1975), Report No. 63].
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the Council's rules and granted the request. Only the union filed a 
brief on the merits with the Council, as provided for in section 2411.6 
of the Council's rules.

Opinion

As noted above, the Council concluded that the decision of the Assistant 
Secretary in this case raised a major policy issue as to his responsi­
bility in considering the existing legal and regulatory structure in 
resolving grievability and arbitrability disputes under section 13(d) 
of the Order. In the particular circumstances of this case, the issue 
presented concerns the Assistant Secretary's responsibility properly to 
consider section 12(b) of the Order in resolving the dispute herein. We 
discuss first the general responsibility of the Assistant Secretary 
under section 13(d).
1. The Assistant Secretary's Responsibility Under Section 13(d).

Section 13(d) of the Order provides, in pertinent part, as follows:
[Q]uestions as to whether or not a grievance is on a matter subject 
to the grievance procedure in an existing agreement, or is subject 
to arbitration under that agreement, may by agreement of the 
parties be submitted to arbitration or may be referred to the 
Assistant Secretai^^ for decision.

The Council has previously enunciated certain principles implicit in the 
Order concerning the Assistant Secretary's responsibility in deciding 
whether a grievance is on a matter subject to a negotiated grievance 
procedure within the meaning of section 13(d). Thus, in Crane (supra 
note 4), the Council stated in pertinent part:

[I]n any dispute referred to the Assistant Secretary concerning 
whether a grievance is on a matter subject to a negotiated 
grievance procedure, the Assistant Secretary must decide whether 
the dispute is or is not subject to the negotiated grievance 
procedure, just as an arbitrator would if the question were 
referred to him. In making such a determination, the Assistant 
Secretary must consider relevant provisions of the Order, including 
section 13, and relevant provisions of the negotiated agreement, 
including those provisions which describe the scope and coverage 
of the negotiated grievance procedure, as well as any substantive 
provisions of the agreement which are being grieved. Further, 
the Assistant Secretary must also consider " . . .  existing . . . 
laws and the regulations of appropriate authorities, including 
Policies set forth in the Federal Personnel Manual . . .
[Footnotes omitted.]

Ill Headquarters, Warner Robins Air Materiel Area, Robins Air Force Base, 
Georgia, Assistant Secretary Case No. 40-4939(GA), 3 FLRC 178, 186 
[FLRC No. 74A-8 (Mar. 17, 1975), Report No. 65], the Council further 
stated:
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Clearly, the Assistant Secretary cannot give effect to any agree­
ment provision that is contrary to the Order. Hence, where the 
Assistant Secretary finds a conflict between the language of a 
particular agreement provision and the Order, the Assistant 
Secretary must apply the agreement in conformity with the Order.
The obverse is also true, i.e., the Assistant Secretary must 
give effect to a particular agreement provision involved in a 
matter before him to the extent that it is consistent with the 
Order, and, of course, with applicable law and regulation. . . . 
Specifically, where a question of an agreement provision's con­
formity to the Order is raised in a grievability or arbitrability 
issue before him, the Assistant Secretary must consider the 
question— and any related arguments— and make a detennination 
concerning its relevance and impact on the issue before him.
Where the Assistant Secretary finds that the question is relevant 
to the grievability or arbitrability issue before him, and, 
further, that the language of the disputed agreement provision 
does conflict with the Order, the Assistant Secretary must 
resolve the grievability or arbitrability issue in a manner 
consistent with the Order.

Thus, where the Assistant Secretary is presented with a grievability or 
arbitrability dispute and it is alleged, for example, that a substantive 
provision of the agreement relied upon by the grievant is inconsistent 
with section 12(b) of the Order, the Assistant Secretary must consider 
that allegation and, where he finds that the agreement provision is 
relevant and unambiguous, he must determine whether such provision 
conflicts with the Order.A/ If he determines that the subject provision 
of the agreement is violative of the Order, and if such determination is 
dispositive, the Assistant Secretary must accordingly render his decision 
that the grievance is nongrievable or nonarbitrable. In the latter 
regard, as stated in the Report accompanying the Order, the substantive 
provisions of an agreement which are found to conflict with section 12(b) 
are "void and unenforceable."A/
2. The Assistant Secretary’s Grievability or Arbitrability Determination 

in the Circumstances of this Case.

In the instant case, as previously stated, the union’s grievance challeng­
ing the activity’s assignment of jurisdiction over certain work to another

V  Cf. Community Services Administration, A/SLMR No. 749, FLRC No. 76A-149 
(Aug. 17, 1977), Report No. 133, in which the Council indicated that 
issues as to the proper interpretation of substantive ptovisions fall 
within the province of th6 arbitrator.

See Labor-Management Relations in the Federal Service (1975), at 45; 
likewise, see at 44, where the Council stated that, in the event an 
arbitrator’s award violated section 12(b) of the Order, "the Council 
would modify or set aside that award."
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labor organization was based upon a provision in the parties' negotiated 
agreement (Article XVI) which preserves for Electrolytic Plate Makers 
in the unit "work that has been historically performed" by them. The 
relevant meaning and intent of this provision are not disputed in any 
manner by the parties. According to its express terms and contrary to 
the decision of the Assistant Secretary, the agreement clearly establishes 
a preservation-of-work requirement, i.e., with minor exceptions, it man­
dates the assignment of work traditionally performed by the union solely 
to unit employees represented by the union. Moreover, as appears from 
the record, the relief sought by the union in its grievance is the 
reassignment of its claimed jurisdictional work to the unit employees, 
based on this express language of the agreement.
The Council has previously held that such a preservation-of-work require­
ment is proscribed by section 12(b)(5) of the Order.Z/ While the 
Assistant Secretary recognized that section 12(b)(5) was "a relevant 
provision of the Order to be considered here in accordance with the 
doctrine of the Crane case," he failed properly to apply that section 
of the Order to the express and unambiguous language of the agreement 
sought to be Invoked by the union in support of its grievance, and 
thereby erred in his conclusion that the matter is grievable and 
arbitrable.
Thus, in our view, under the particular facts and circumstances of this 
case, the decision was inconsistent with the responsibility of the 
Assistant Secretary under section 13(d) of the Order properly to consider 
section 12(b) in resolving the Instant dispute. More particularly, it

2J Tidewater Virginia Federal Employees Metal Trades Council and Naval 
Public Works Center. Norfolk, Virginia. 1 FLRC 431 [FLRC No. 71A-56 
(June 29, 1973), Report No. 41]. In Tidewater, the Council found that a 
union proposal which would have prevented the agency from assigning to 
military personnel or other employees excluded from the bargaining unit 
work "regularly and historically assigned to and performed by bargaining 
unit employees" clearly contravened section 12(b)(5) of the Order because 
it sought to establish a "work-preservatlon" principle for the bargaining 
unit. Specifically, the Council stated that:

[N]egotlatlon within the Federal sector of a proposal, such as 
the proposal in this case, which attempts to establish a work 
preservation principle is proscribed by section 12(b)(5) inas­
much as that section requires agency management to reserve on a 
continuing basis the right to decide what methods, means, and 
personnel will be utilized to accomplish its work.

According to the agency in the present case, the preservation-of-work 
provision here involved was entered into by the parties immediately 
before the Council's issuance of its Tidewater decision.
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is inconsistent with the purposes and policies of the Order to find a 
dispute grievable or arbitrable where, as here: The matter in dispute 
involves "work preservation"; the parties are not in dispute as to the 
meaning and intent of the pertinent substantive provision of the 
agreement, i.e., it is undisputed that the substantive provision upon 
which the grievant relies is a "work preservation" clause; the evident 
relief sought by the grievant to be accorded by an arbitrator in 
resolving the grievance under the disputed provision is the reassignment 
of such work; and applicable Council precedent (supra, note 7) clearly 
establishes that the "work preservation principle is proscribed by 
section 12(b)(5)" of the Order.^/

Accordingly, we conclude that the Assistant Secretary, in resolving the 
instant grievability-arbitrability dispute, failed properly to consider 
section 12(b) of the Order in a manner consistent with his responsibility 
under section 13(d) of the Order in the facts and circumstances of this 
case. We further conclude, based on the reasons fully set forth above 
and contrary to the decision of the Assistant Secretary, that the dis­
positive provision of the agreement relied upon by the union in support 
of its grievance is violative of section 12(b)(5) of the Order and hence 
the dispute is neither grievable nor arbitrable.^/

This is not to say that the Assistant Secretary may not, under any 
circumstances, refer a grievance to arbitration where section 12(b) of 
the Order is asserted as a defense. Thus, unlike here, he might find 
for example that section 12(b) is not relevant to the grievability or 
arbitrability issue before him, or, where the substantive provision of 
the agreement upon which the grievant relies is ambiguous and subject 
to an interpretation which would render it lawful, he may refer the 
matter to the arbitrator for action consistent with law, regulations 
and the Order.

We also note that the Assistant Secretary's decision herein was 
inconsistent with applicable Council precedent to the extent that he 
relied upon the factor that "in this case . . . the dispute is in a 
craft where work jurisdiction provisions are common in the private 
sector . . . ." As the Council stated in its Tidewater decision (supra 
note 7, 1 FLRC 431 at 438):

Turning to [the union's] contentions, it relies on "private 
sector" practice, where the National Labor Relations Board has 
held proposals to define unit work and to restrict its assign­
ment to nonunit personnel as being subject to mandatory bargain­
ing under the National Labor Relations Act. However, such 
"private sector" practice is without controlling significance in 
the Federal sector. There is no counterpart in private sector 
statute to the absolute reservation of authority in agency manage­
ment which is mandated by section 12(b) of the Order and which 
must be included verbatim in agreements negotiated in the Federal

(Continued)
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For the foregoing reasons, and pursuant to section 2411.18(b) of the 
Council's rules of procedure, we set aside the Assistant Secretary's 
decision and remand the case to him for action consistent with our 
decision herein.

By the Council.

Conclusion

Henry B 
Executi

Issued: September 5, 1978

(Continued)

sector. Moreover, the NLRA, unlikeithe Order, acknowledges a 
"preservation-of-work” principle•bytproviding procedures for the 
determination of "work jurisdtction disputes" between competing 
groups of employees. [Footnotes omitted.]
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Department of the Treasury, Internal Revenue Service and IRS Chicago 
District, Chicago, Illinois, A/SLMR No. 987. The Assistant Secretary 
dismissed the unfair labor practice complaint filed by the union 
(Chapter 010, National Treasury Employees Union) which alleged that 
the agency and the activity violated section 19(a)(1) and (6) of the 
Order by falling to allow a union representative to continue speaking 
while engaged In representing unit employees at a formal.meeting with 
management. The union appealed to the Council, contending that the 
Assistant Secretary's decision presented a major policy Issue.
Council action (September 5, 1978)- The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that Is, the decision of the Assistant 
Secretary did not present a major policy issue, and the union neither 
alleged, nor did it otherwise appear, that the decision was arbitrary 
and capricious. Accordingly, the Council denied the union's petition 
for review.

FLRC No. 78A-36
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September 5, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Kenneth A. Davis 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, NW., Suite 1101 
Washington, D.C. 20006

Re: Department of the Treasury, Internal 
Revenue Service and IRS Chicago 
District, Chicago, Illinois, A/SLMR 
No. 987, FLRC No. 78A-36

Dear Mr. Davis:
The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision in the above-entitled case.
According to the Assistant Secretary's decision, the case grew out of 
a meeting called by officials of the Chicago District Office of the 
Internal Revenue Service (the activity) to inform the employees about 
a management proposal concerning space utilization and to obtain 
employee suggestions and opinions concerning the proposal. In atten­
dance was the chief steward of National Treasury Employees Union,
Chapter 010 (the union), the exclusive representative of the activity’s 
employees. At the meeting the chief steward was at first allowed to 
speak, but was thereafter twice stopped by the activity manager, being 
told the first time that his remarks did not deal with the issue under 
discussion and the second time that he had overstepped the bounds of 
appropriate comments. The union filed an unfair labor practice complaint 

alleging that the agency and the activity violated section 19(a)(1) and
(6) of the Order by failing to allow a union representative to continue 
speaking while engaged in representing unit employees at a formal meeting 

with management.

The Assistant Secretary found that the meeting in question was a "formal 
discussion" under section 10(e) of the Order,!./ and that the union

\j Section 10(e) provides:
When a labor organization has been accorded exclusive recognition, 
it is the exclusive representative of employees in the unit and is 
entitled to act for and negotiate agreements covering all employees
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therefore "had the right to be represented at the meeting." He never­
theless found the evidence insufficient to establish a violation of 
the Order. In this regard, he concluded:

[T]he Respondents restricted the participation of the NTEU 
representative in the meeting only to the extent that his 
remarks were extraneous to its subject matter, and there was 
no evidence that the representative was prevented from repre­
senting the unit employees or stating the position of the NTEU 
regarding space utilization plans of the Respondents. Indeed, 
the evidence reflects that [the chief steward], after he was 
first interrupted by management, in effect, conceded that his 
remarks were not on point. Moreover, there was no allegation 
that [the chief steward], after being told to return to his 
seat, attempted to or was prevented from making any further 
comment in connection with the subject at issue. Accordingly, 
under these circumstances, I find that the evidence was insuf­
ficient to establish that the Respondents’ conduct was violative 
of Section 19(a)(1) and (6) of the Order, and, therefore, I shall 
order that the subject complaint be dismissed in its entirety.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary’s decision presents a major policy issue as to 
"[w]hether a Union representative attending a ’formal discussion’ within 
the meaning of Section 10(e) of the Order may, in the exercise of his 
official duties, offer his opinion, make comparisions and suggestions 
and otherwise enter into uninhibited open debate without restriction, 
regarding proposals currently being advocated by management." In this 
connection, you assert that the chief steward’s "conduct at the subject 
meeting was the kind of conduct permissible for a union representative 
at a ’formal discussion’ within the meaning of Section 10(e)" and that 
the activity, in interrupting his remarks and in directing him back to 
his seat, violated section 19(a)(1) and (6) of the Order.
In the Council’s opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12 
of the Council’s rules. That is, the decision of the Assistant 
Secretary does not present a major policy issue, and you neither allege.

(Continued)
in the unit. It is responsible for representing the interests 
of all employees in the unit without discrimination and without 
regard to labor organization membership. The labor organization 
shall be given the opportunity to be represented at formal 
discussions between management and employees or employee represent­
atives concerning grievances, personnel policies and practices, or 
other matters affecting general working conditions of employees in 
the unit.
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nor does it otherwise appear, that his decision was arbitrary and capri­
cious. With respect to your contention that the Assistant Secretary’s 
decision presents a major policy issue relating to section 10(e) of the 
Order, the Council is of the opinion that no major policy question is 
presented by his decision. In this regard, we note that the Assistant 
Secretary found that the meeting in question was a "formal discussion" 
under 10(e) and that the union therefore "had the right to be repre­
sented at the meeting." He went on to find that the management conduct 
complained of was not violative of the Order. In our view, your 
contentions constitute, in essence, mere disagreement with the Assistant 
Secretary's finding that the evidence was insufficient to establish that 
the activity's conduct was violative of section 19(a)(1) and (6) and fails 
to raise a major policy issue such as to warrant Council review.A/
Since the Assistant Secretary's decision does not present any major 
policy issues warranting review, and since you do not allege and it does 
not otheivise appear that the decision is arbitrary and capricious, your 
appeal fails to meet the requirements for review as provided in section 
2411.12 of the Council's rules of procedure. Accordingly, your petition 
for review is hereby denied.
By the Council.

Sincerely,

Henry bC Frazier III 
Executive Director

cc: A/SLMR 
Labor
D. Murphy 
IRS, Chicago

y  In your appeal you also contend, in effect, that the activity, in 
interrupting the cnief steward's remarks and in directing him back to 
his seat, also denied rights assured him under the first amendment of 
the constitution. Thus, you state that "[i]t is significant to note the 
constitutional issue involved, more specifically, the abridgement of the 
Ichief steward s] First Amendment right when management initially inter­
rupted his remarks and characterized them as 'improper' and culminated in 
[hisj being told to return to his seat." We find it unnecessary to pass 
upon this contention because the Council is not the proper forum in which 
to raise such constitutional issues. National Treasury Employees
Union and Internal Revenue Service. Department of the Treasury, A/SLMR 
No. 536, 4 FLRC 170 [FLRC No. 75A-96 (Mar. 3, 1976), Report No. 97],
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General Services Administration, Regional Office, Region 4, A/SLMR 
No. 575. Before deciding whether to accept or deny the agency's 
petition for review of the Assistant Secretary's decision, the Council, 
on February 4, 1977, requested the Assistant Secretary to clarify his 
decision in light of the Council's consolidated DCASR decision 
(4 FLRC 668). After a further hearing was conducted in the case, the 
Assistant Secretary Issued a supplemental decision, in effect reversing 
his initial decision and dismissing the union's representation petition.

Council action (October 4, 1978). Since the agency's petition for 
review had been rendered moot by the Assistant Secretary's supplemental 
decision, the Council denied the petition. The Council likewise denied 
the agency's request for a stay.

FLRC No. 76A-6A
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October 4, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREer, N.W. • WASHINGTON. D.C. 20415

Mr. Thomas N. Gasque 
Assistant General Counsel 
Labor Law Division
U.S. General Services Administration 
Washington, D.C. 20405
General Counsel
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re; General Services Administration, Regional 
Office, Region 4, A/SLMR No. 575, FLRC 
No. 76A-64

Gentlemen:
Reference is made to the petition for review filed with the Council by 
the agency in the above-entitled case.
In this case, the Assistant Secretary Initially found that a unit sought 
by the union of all professional and nonprofessional employees of the 
Regional Office, General Services Administration, Region 4 was appropriate 
for the purpose of exclusive recognition under the Order. The agency 
filed a petition for review of the Assistant Secretary's decision with 
the Council contending, among other things, that the decision disregarded 
section 10(b) of the Order and published Council decisions. Before 
determining whether to accept or deny the petition for review, the 
Council on February 4, 1977, requested the Assistant Secretary to clarify 
his decision in light of the Council's consolidated decision in Defense 
Supply Agency, Defense Contract Administration Services Region (DCASR)j. 
San Francisco, California, Defense Contract Administration Services 
District (DCASD), Salt Lake City, Utah, A/SLMR No. 461, FLRC No. 75A-1A; 
Defense Supply Agency, Defense Contract Administration Services Reglon». 
San Francisco, A/SLMR No. 559, FLRC No. 75A-128; and Defense Supply Agencjft 
Defense Contract Administration Services Region (DCASR). San Francisco^ 
Defense Contract Administration Services District (DCASD), Seattle, 
Washington, A/SLMR No. 564, FLRC No. 76A-4; 4 FLRC 668 (Dec. 30, 1976). 
The Council also stated in its request (copies of which were served upon 
the parties) that "[fjollowlng the issuance of such clarification, the 
parties are granted thirty (30) days from the date of service thereof W 
file supplemental submissions with the Council, and twenty (20) days txô
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the dates of service of such supplemental submissions to file respective 
responses thereto."

After a further hearing was conducted In the case, the Assistant Secretary 
on June 23, 1978, Issued his supplemental decision herein (A/SLMR No. 1067) 
in which he found that "[u]nder the particular circumstances of this case, 
and based on the rationale of the Council as expressed In Its DCASR 
decision," the unit sought In the Instant case did not satisfy equally 
each of the three criteria set forth In section 10(b) of the Order and 
thus was not appropriate for the purpose of exclusive recognition under 
the Order. Accordingly, the Assistant Secretary ordered that the 
Certification of Representative previously Issued to the union be revoked 
and the union's representation petition be dismissed.

Neither party has timely filed a supplemental submission with the Council 
following the Issuance of the Assistant Secretary's decision as clarified. 
Since the Assistant Secretary has In effect reversed his Initial decision 
In this case, and ordered the dismissal of the union representation petition. 
It Is clear that the agency's petition for review has been rendered moot. 
Accordingly, the Council denies the agency's petition for review. Likewise, 
the Council denies the agency's request for a stay.

By the Council.

Sincerely,

Harold D. Kessler 
Acting Executive Director

cc: A/SUIR 
Labor
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Federal Aviation Administration and Professional Air Traffic Controllers 
Organization (Sabella, Arbitrator). The arbitrator Hpfprm-tnpd that 
supervisor performed unit work essentially on an "overtime" basis so far 
as the parties' agreement was concerned; that the grievant should have 
been selected for such overtime under the relevant provision of the agree­
ment; and that the grievant was therefore entitled to 8 hours of overtime 
pay. The Council accepted the agency's petition for review which excepted 
to the arbitrator's award on the ground that it violated section 12(b)(5) 
of the Order (Report No. 140).

Council action (October 4, 1978). The Council held that the arbitrator's 
award violated section 12(b)(5) of the Order. Accordingly, pursuant to 
section 2411.37(b) of its rules of procedure, the Council set aside the 
award in its entirety.

FLRC No. 77A-101
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20A15

Federal Aviation Administration

and , FLRC No. 77A-101

Professional Air Traffic Controllers 
Organization

DECISION ON A P P E ^  FROM ARBITRATION AWARD 

Background of Case

Based upon the findings of the arbitrator and the record before the Council, 
it appears that on May 20, 1976, the Daytona, Florida, Air Traffic Control 
Tower (activity) had scheduled five employees to work the 4 p.m. to midnight 
shift. At about noon, one of the employees who had been scheduled to work 
called in sick. Management decided to adjust to that absence by staffing 
the shift with the four remaining scheduled employees plus a holdover 
employee from a previous shift. One of the employees on the A p.m. to 
midnight shift was scheduled to serve as *'controller-ln-charge."i' However, 
the employee designated to serve as controller-ln-charge refused the 
assignment assertedly because of operational safety conditions. Management 
then called in a supervisor, who had not been scheduled to work on May 20, 
for service on this shift. The supervisor, who was provided another day as 
an off day, worked the 4 p.m. to midnight shift on a straight-time basis.

The grlevant initiated a grievance, contending that management's action 
resulted in his loss of 8 hours of overtime pay because, as he was next on 
the overtime list, he should have been called in to work instead of the 
supervisor, xmder the parties' a g r e e m e n t U l t i m a t e l y ,  the matter went 
to arbitration. The arbitrator sustained the grievance, noting that "the 
work involved was overtime which could not be erased by the simple method 
of changing an off day," and concluding that "[t]he use of a supervisor for 
overtime on unit work is violative of the agreement." As a remedy, the 
arbitrator awarded the grlevant 8 hours of overtime pay.

1/ According to the arbitrator, the "controller-ln-charge" is generally a 
unit employee who performs unit work, though he may exercise supervisory 
power.

7J The grlevant relied principally on Article 40, section 2 of the parties' 
agreement which provided:

Whenever overtime work is to be performed, it shall be made available 
to qualified employees on an equitable basis.
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The agency filed a petition for review of the arbitrator's award with 
the Cotincll. Under section 2411.32 of the Council's rules of procedure, 
the Coimcll accepted the petition for review which excepted to the 
arbitrator's award on the ground that the award violates section 12(b)(5) 
of the Order.^/ Neither of the parties filed a brief.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in 
whole or in part, or remanded only on grounds that the award 
violates applicable law, appropriate regulation, or the order, 
or other grounds similar to those applied by the courts in private 
sector labor-management relations.

As previously stated, the Council accepted the agency's petition for 
review which excepted to the arbitrator's award on the ground that it 
violates section 12(b)(5) of the Order.A/

To repeat, the pertinent circtomstances are briefly as follows: An employee 
on the 4 p.m. to midnight shift objected to his assignment as "controller- 
in-charge," an assignment which may involve supervisory functions but is 
generally performed by a unit employee. The activity then called in a 
supervisor to complete the needed personnel complement. Although the 
supervisor was on his offday, this offday was switched to another day and

Agency’s Appeal to the Council

3̂ / Pursuant to section 2411.47(f) of the Council's rules of procedure, the 
Cotincil also granted the agency's request for a stay of the award pending 
determination of the appeal.

M  Section 12(b)(5) of the Order provides:

Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following requirements-

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

(5) to determine the methods, means, and personnel by which such 
operations are to be conducted!.]
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the supervisor was called in and worked on a straight-time basis. The 
arbitrator determined that the supervisor performed unit work essentially 
on an "overtime" basis so far as the parties' agreement is concerned; that 
the grievant should have been selected for such overtime work under the 
provision of the agreement requiring that, whenever overtime work is to 
be performed, it shall be made available to qualified unit employees on 
an equitable basis; and that the grievant was therefore entitled to 8 
hours of overtime pay. In the circumstances of this case, we find that the 
arbitrator's award clearly violates section 12(b)(5) of the Order.

The Council has frequently held that management has the reserved right to 
determine "who" will conduct its operations under section 12(b)(5) of the 
Order. More specifically, as ruled by the Council, management has the 
right to decide which personnel— e.g., unit or nonunit— ^will conduct 
particular agency operations, and this right may not be either relinquished 
or diluted by a bargaining agreement or by the award of an arbitrator.^ 
Further, in addition to the right under section 12(b)(5) to decide whether 
particxilar agency operations shall be performed by unit personnel, manage­
ment also has the right under section 11(b) of the Order to establish such 
matters as the number of shifts (including overtime shifts) which will be 
used to perform its operations, and hence to deteinnine whether work will 
be performed on an overtime, or on a regular time, basis.-2/ If management 
has decided to utilize unit personnel to conduct particular operations, and 
if management has further determined (or, in its discretion, agreed) that 
such work will be performed not only on regular time but also on an overtime 
basis, the bargaining parties may then properly agree to limit such assignment

V  See, for instance. Tidewater Virginia Federal Employees Metal Trades 
Council and Naval Public Works Center, Norfolk, Virginia, 1 FLRC 431, 437 
[FLRC No. 71A-56 (June 29, 1973), Report No. 41]; and U.S. Immigration and 
Naturalization Service, Burlington, Vermont and American Federation of 
Government Employees, Local No. 2538, AFL-CIO (Purcell, Arbitrator), FLRC 
No. 76A-131 (July 13, 1977), Report No. 131. Management's right to decide 
which personnel will conduct particular operations also includes, of course, 
the right to change such decision after it is made. National Council
of OEO Locals, AFGE, AFL-CIO and Office of Economic Opportunity (Harkless, 
Arbitrator), 2 FLRC 293, 2 9 7 [FLRC No. 73A-67 (Dec. 6, 1974), Report No. 61].

_6/ E.g., National Treasury Employees Union and Department of the Treasury, 
U.S. Customs Service, Region VII, FLRC No. 76A-28 (Apr. 7, 1977), Report 
No. 123, at 10-11 of Council decision. See also. Federal Aviation 
Administration and Professional Air Traffic Controllers Organization (Epstein, 
Arbitrator), FLRC No. 76A-122 (June 30, 1977), Report No. 129. Unless 
management has, in its discretion, agreed to the contrary, it may likewise 
decide at any time to eliminate previously established overtime shifts.
AFGE Local 1940 and Plum Island Animal Disease Laboratory, Dept, of 
Agriculture, Greenport, N.Y., 1 FLRC 100 [FLRC No. 71A-11 (July 9, 1971), 
Report No. 11].
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of overtime to unit employees rather than assigning the work to nonunit 
employees on an overtime basis, and the agreement may be Implemented by an 
arbitrator's award.Z/

In the present case, the agency decided that work which was previously 
assigned to particular unit personnel on the 4 p.m. to midnight shift would 
be performed not by unit personnel on that shift (either on a stralght—tlme 
or overtime basis), but by nonunit personnel, that Is, by a supervisor, on 
a stralght-tlme basis.1.' In other words, the agency exercised Its reserved 
right under section 12(b)(5) of the Order to decide "who” would conduct the 
operations previously assigned to unit personnel on that shift. The 
arbitrator's award which would deny such right to management and would 
require instead that the work be assigned to unit personnel on an overtime 
basis plainly violates management's right to determine the "personnel" by 
which its operations are to be conducted under section 12(b)(5) of the Order.

Our conclusion in the above regard conforms with the result reached in the 
Council's recent decision in the Immigration and Naturalization Service 
case (note 5, supra). In that case, the Council found violative of section 
12(b)(5) an arbitrator's application of an agreement, which prevented an 
agency from assigning immigration inspectors employed on a "when-actually- 
employed" basis to perform work during their regular tour of duty, which 
work was customarily assigned to full-time immigration examiners on an 
overtime b a s i s A s  stated by the Council (at p. 4 of its decision):

Ij E.g., Local 1485, National Federation of Federal Employees and Coast 
Guard Base. Miami Beach, Florida. 4 FLRC 420, 425-427 [FLRC No. 75A-77 
(Aug. 2, 1976), Report No. 110]; American Federation of Government Employees, 
Local 2017 and Department of the Army, U.S. Army Signal Center and 
Fort Gordon, Fort Gordon, Georgia (Dallas, Arbitrator), FLRC No. 76A-127 
(June 6, 1977), Report No. 127.

As previously indicated, the arbitrator determined that the supervisor 
in effect performed work, previously assigned to ttnit personnel, on "overtime 
within the meaning of the parties' agreement. The arbitrator reasoned that, 
although the supervisor received straight-time pay, there was an exchange 
of the supervisor's day off, and this exchange did not "erase" the "overtime" 
nature of the supervisor's employment. While we do not pass upon the 
arbitrator's interpretation of the agreement, the supervisor obviously 
neither received, nor was found entitled to receive, statutory overtime pay 
or its equivalent and, therefore, for purposes of section 12(b)(5) of the 
Order, the supervisor cannot be regarded as employed on an overtime basis.

The overtime provision in the Immigration and Naturalization Service 
case provided as follows;

A. Overtime assignments will be distributed and rotated equitably 
among eligible employees. Supervisors shall not assign overtime work to 
employees as a reward or penalty, but solely in accordance with the 
Agency's need. Complaints or disagreements on distribution of overtime 
shall be processed in accordance with the negotiated grievance procedure.
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Such an award» by ordering that the activity maintain its past 
practice of assigning the Immigration Examiners to the inspections, 
thereby negating the activity's determination to assign WAE 
Immigration Inspectors to the inspections during the latters* 
regular tour of duty, contravenes the right reserved to management 
by section 12(b)(5) of the Order to determine the ”p®i^sonnel" by 
which operations are to be conducted and therefore may not be 
s u s t a i n e d [ F o o t n o t e  added.]

Similar to the circumstances in the Immigration and Naturalization Service 
case, the supervisor in the present case was employed on straight-time pay 
to perform work previously assigned to unit personnel on the shift involved, 
which thereby avoided the necessity of overtime pay’for such work.' As 
previously indicated, the arbitrator's award, which would constrict such 
employment, contravenes management's right to determine the "personnel" by 
which its operations are to be conducted, under section 12(b)(5) of the 
Order.

Conclusioiii

For the foregoing reasons, we find that the arbitrator's award violates 
section 12(b)(5) of the Order. Accordingly, pursuant to section 2411.37(b) 
of the Council's rules of procedure, we set aside the arbitrator’s award 
in its entirety.

By the Council.

Harold D. Kessler 
Acting Executive Director

Issued: October 4, 1978

10/ To like effect, see NAGE, Local R12-58 and McClellan Air Force Base«
4 FLRC 523, 534 [FLRC No. 75A-90 (Oct. 22, 1976), Report No. 114], in which 
the Cotincil ruled that a xjnion proposal which would prohibit management from 
using other types of personnel from working on a particular project on 
straight-time to avoid the necessity of overtime altogether on that project 
was violative of section 12(b)(5) of the Order.
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American Federation of Government Employees, AFL-CIO. Council 127 and 
State of Ohio Air National Guard. The dispute Involved the negotiability

of a union proposal that National Guard technicians have the option 
of not wearing the military uniform during the portion of agency- 
conducted organizational readiness inspections which occur during the 
technicians' civilian workweek.

Council action (October 4, 1978). The Council held that the union's 
proposal violated section 12(b)(5) of the Order. Accordingly, pursuant 
to section 2411.28 of its rules and regulations, the Council sustained 
the agency's determination that the proposal was nonnegotiable.

FLRC No. 77A-114
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D .C . 20415

American Federation of Government 
Employees, AFL-CIO, Council 127

(Union)

and FLRC No. 77A-114

State of Ohio Air National Guard

(Activity)

DECISION ON NEGOTIABILITY ISSUE 

Union Proposal

While the exact language of the union's proposal Is not before the Council, 
the record before us clearly Indicates that the union proposed In bargaining 
with the agency that National Guard technicians will have the option of not 
wearing the military unlforml/ during that portion of an ,agency«-conducted 
"organizational readiness Inspection" (ORI) which occurs during the 
technician's civilian workweek.

Agency Determination

The agency head determined that the wearing of the military uniform Is an 
essential Ingredient of the means by which an ORI Is conducted and, conse­
quently, the union's proposal, by proscribing management's right to determine 
the means by which agency operations are conducted, violates section 12(b)(5) 
of the Order.

Question Here Before the Council 

Whether the proposal violates section 12(b)(5) of the Order.

Opinion

Conclusion; The proposal violates section 12(b)(5) of the Order. Accordingly, 
the agency's determination that the proposal Is nonnegotlable was proper and.

1 7 Pursuant to 32 U.S.C. § 709(b) and (d). National Guard technicians must 
'"^Intaln National Guard military status as a condition of eontinued teehnician 
employment.
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pursuant to section 2411.28 of the C o u n c i l r u l e s  and regulations. Is 
sustained.

Reasons; Section 12(b)(5) of the Order, as here controlling, provides:

Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization Is subject to the following 
requirements—

(b) management officials of the agency retain the right. In 
accordance with applicable laws and regulations—

(5) to determine the . . . means . . .  by which such operations are 
to be conducted . . . .

The Council has frequently emphasized that section 12(b) expressly reserves 
to management certain rights under any negotiated agreement. The 
mandatory nature of this reservation was underscored In the VA Research 
Hospital decision where. Interpreting and applying section 12(b)(2), the 
Council said:A/

Section 12(b)(2) dictates that In every labor agreement management 
officials retain their existing authority to take certain personnel 
actions. I.e., to hire, promote, etc. The emphasis Is on the 
reservation of management authority to decide and act on these 
matters, and the clear Import Is that no right accorded to unions 
under the Order may be permitted to Interfere with that authority.

The Council determined In Its Tidewater decision that this reasoning is 
equally applicable to section 12(b)(5) of the Order.^/ Furthermore, with 
particular regard to the meaning of the term "means" in section 12(b)(5), 
the Council, in Tidewater, examined the "precise scope of the rights 
reserved to management" and determined that:A/

^27 Veterans Administration Independent Service Employees Union and Veterans 
Administration Research Hospital. Chicago. Illinois. 1 FLRC 227, 230 [FLRC 
No. 71A-31 (Nov. 22, 1972), Report No. 31].

V  Tidewater Virginia Federal Employees Metal Trades Council and Naval 
Public Works C^ter. Norfolk. Virginia, 1 FLRC 431, 436 [FLRC No. 71A-56 
(June 29, 1973), Report No. 31].

4/ Id. at 436-37.

706



'*Mean” Is "something by the use or help of which a desired end Is 
attained or made more likely: an agent, tool, devlcet measure, plan 
or policy for acconpllshlng or furthering a purpose." Synonyms for 
mean Include Instrument, agent. Instrumentality, organ, medium, 
vehicle and channel. The term "means," as used In the Order, 
therefore Includes the Instruments (e.g., an In—house, Government 
facility or an outside, private facility; centralized or decentralized 
offices) or the resources (e.g., money, plant, supplies, equipment or 
materiel) to be utilized In conducting agency operations— In short, 
vhat will be used In conducting operations. [Additional emphasis 
supplied.]

Turning to the negotiability dispute In this case, the agency states, with­
out contradiction by the union, that an ORI Is an evaluation of a National 
Guard unit's military effectiveness and readiness to function In a wartime 
operational mode. The ORI, which normally lasts from 2 to 5 days. Is 
conducted by a team from the cognizant operational command, e.g., the 
Strategic Air Command, and Is an evaluation of various factors contributing 
to unit readiness such as the level of Individual proficiency, knowledge of 
mission tactics and procedures, condition of equipment, military courtesy 
and discipline, unit management, etc. Further, In order to provide the 
best practicable test of the unit's readiness to perform Its wartime 
military mission, realism Is sought so that the unit being Inspected 
approximates to the maximum extent possible Its wartime operational mode.
The union merely argues, on the other hand, that any need to Inspect the 
military uniform can be accomplished during the weekend drill days when the 
entire unit, technicians and nonteehnicians, Is present.

We find the agency's position to be persuasive In the circumstances presented 
In this case. That Is, In our opinion, the requirement to wear the military 
uniform chiring an ORI falls within the scope of the rights reserved to 
management under section 12(b)(5): It Is a "means" by which an agency 
operation Is conducted— as realistic a test as Is possible of the ability 
of a particular National Guard unit to perform Its wartime military mission—  
within the definition of "means" set forth In the previously mentioned 
Tidewater decision. The union's proposal requiring the agency to grant the 
option to not wear the uniform In these narrow clrctimstances clearly would 
negate this reserved right of management and, hence, violates section 12(b)(5).

This conclusion Is clearly consistent with the result which the Council 
reached In Its decision In Department of Justice. INS.j.̂ In that case the 
union proposed that a conspicuous union affiliation patch be affixed to the 
official uniform of law enforcement personnel within INS. The agency 
contended that the proposal was nonnegotlable because It violated sec~ 
tlon 12(b)(5) of the Order In that It Interfered with management's rl^ht to 
determine the means by which Its operations are conducted. In support the

^  AFGE. National Innlgratlon and N^urallzatlon Service Council and 
Departa**"*' Justice, INS, FLRC No. 76A~26 (Jan. 18, 1977), Report No. 120
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agency established a close functional relationship between the uniform and 
the conduct of agency operations, stating that the principal purpose of the 
uniform was the ready identification of the wearer as a representative of 
Governmental authority, because such identiflability is needed to accomplish 
or further the purpose of promoting safe, effective law enforcement 
operations. The Council concluded that, in the circumstances of that case, 
"management’s requirement that the law enforcement officers involved wear 
a uniform is an exercise of management’s right under section 12(b)(5) of 
the Order to determine the ’means’ by which such law enforcement operations 
of the agency are to be conducted." It further concluded that the wearing 
of such a patch would negate the means chosen by management to conduct its 

law enforcement functions.

The circumstances in the instant case, like those in the INS case, are 
clearly distinguishable from the circumstances which were present in the 
consolidated National Guard cases.A/ In the National Guard cases the 
Council found negotiable union proposals which, as relevant here, would 
permit National Guard technicians to wear clothing other than military 
uniforms while performing technician duties. The Council found no 
"compelling need" for agency regulations establishing the requirement that 
National Guard technicians must wear military uniforms while performing 
technician duties in virtually all circumstances, in part because of the 
absence of any functional relationship between the day—to—day work performed 
by technicians and the requirement to wear military dress. Specifically as 
to section 12(b)(5) the Council stated in its supplemental denial of the 
agency request to reconsider that decision:_Z/

With regard to your last contention that the union proposals violate 
section 12(b)(5) of the Order, the Council, consistent with established 
practice, considered the applicability of section 12(b)(5) to the 
disputed proposals and found that such proposals were not violative 
of that section of the Order. In this regard, the Council in its 
decision in the consolidated cases distinguished the Department of 
Justice, INS case from the instant cases, stating:

In deciding that no compelling need exists for the NGB regulation 
requiring all National Guard technicians working in their techniciar 
status under virtually all circumstances to wear military uniforms 
and, as interpreted by the agency head, to observe military grocwing 
standards, we must emphasize that no questions are raised in the 
instant cases as to whether or not the military uniform can be

National Association of Government Employees> Local No. R14-87 ami 
Kansas National Gtiard, FLRC No. 76A-16 (and other cases consolidated there­
with) (Jan. 19, 1977), Report No. 120, request for reconsideration denied 
(May 18, 1977), Report No. 125.

7/ Id. at 3-4 of Council decision denying agency request for reconsideration.

708



prescribed by management with respect to particular Instances ot 
assigned technician duties. Hence, we make no ruling as to 
whether requiring technicians to wear the military uniform In 
those more limited circumstances would, e.g.., constitute a 
determination under section 12(b)(5) of the Order of the "means" 
by which such operations are to be conducted. [Footnotes 
omitted; emphasis In original.]

Here, similar to the INS case, the agency has established a close functional 
relationship between the wearing of the uniform and the conduct of the 
particular agency operations involved, namely, the ORI. Moreover, the 
required wearing of the uniform is confined to particular Instances of 
assigned technician duties, namely, during an ORI conducted by the military 
unit's cognizant operational command.

While we conclude that the specific proposal involved herein violates sec­
tion 12(b)(5) and is nonnegotlable, we must emphasize that our determination 
that the agency retains the right under section 12(b)(5) to require the 
wearing of military uniforms by National Guard technicians during an ORI 
conducted by the unit's cognizant operational command is limited to the 
precise circimistances presented. That is, our decision should not be inter­
preted as extending to a requirement that National Guard technicians wear 
the military uniform in other circumstances that have not been considered 
herein.

Accordingly, for the reasons stated above, we hold that the union's proposal
violates section 12(b)(5) of the Order and is nonnegotlable.

By the Council.

Harold D. Kessler 
Acting Executive Director

Issued: October 4, 1978
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Department of the Army, Fort Richardson, Alaska and American Federation 
of Government Employees, Local 1712 (Jackson, Arbitrator). The arbitrator 
found that the selection process followed by the activity in filling the 
particular position involved was violative of the parties' agreement and 
the activity's Merit Placement and Promotion Program regulation, incorpo­
rated by reference in the agreement. As an award, the arbitrator directed 
that the selection made be rescinded and, in effect, that the activity 
rerun the promotion action in accordance with the regulation in question. 
The agency appealed to the Council, requesting that the Council accept its 
petition for review of the arbitrator's award based upon two exceptions, 
contending (1) that the award violated appropriate regulation and (2) that 
the award violated section 12(b)(2) of the Order. The agency also requestec 
a stay of the arbitrator's award.

Council action (October 4, 1978). The Council held that the agency did 
not present facts and circumstances to support its exceptions. Accordingly, 
the Council denied the agency's petition for review because it failed to 
meet the requirements of section 2411.32 of the Council's rules of proce­
dure. The Council likewise denied the agency's request for a stay.

FLRC No. 78A-45
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October 4, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINQTON, D.C. 20415

Mr. W. J. Schrader, Chief 
Labor and Employee Relations Division 
Office of the Deputy Chief of Staff 

for Personnel 
Department of the Army 
Washington, D.C. 20310

Re: Department of the Army, Fort Richardson,
Alaska and American Federation of Government 
Employees, Local 1712 (Jackson, Arbitrator),
FLRC No. 78A-45

Dear Mr. Schrader:

The Council has carefully considered your petition for review and request 
for a stay of the arbitrator's award filed in the above-entitled case.

According to the arbitrator's award, in July 1977 an Electrician Leader 
position became open at Fort Richardson (the activity). Under the 
procedures of the activity’s Merit Placement and Promotion Program, which 
is Incorporated by reference in the negotiated agreement between the 
activity and American Federation of Government Employees, Local 1712 (the 
union), a selection roster for the position was required to be prepared 
by the Civilian Personnel Office (CPO), which ranks applicants according 
to published standards and criteria. Once the roster of best qualified 
applicants for a position is prepared by the CPO, it is then referred to 
the selecting supervisor,V who must interview all applicants and make a 
selection within 15 days after receipt of the roster.

With respect to the position at issue, a selection roster was prepared by 
the CPO for referral to the supervisor, with five names listed alphabetically.

IJ As set forth by the arbitrator. Section 11 of the Merit Placement 
and Promotion Program (REFERRAL OF APPLICANTS) provides:

a. All candidates from all sources will be referred on one selection 
roster listed in alphabetical order.

b. Normally, three to five of the best qualified of the highly 
qualified group will be referred to the supervisor. ...
Supervisors will not refuse to make selection from the initial 
referral list (containing at least three names) without presenting 
justification acceptable to the CPO and stating specific reason 
for nonselection. ... [Emphasis added by arbitrator.]
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Subsequently, prior to the formal interviews, one of the Individuals 
withdrew his name from the list. The supervisor then called the CPO 
and asked for guidance, since the list now contained only four names.
The name of the person who was next in line for the list was then added 
by hand alphabetically to the list as the fifth candidate. Thereafter 
all applicants were interviewed, and the last individual, whose name 
had been added to the list, was selected. The union grieved, contending 
that the action of the employer in adding that individual’s name to the 
list after it had been sent to the selecting supeirvisor and the subsequent 
selection of that individual for the job at issue constituted a breach of 
the collective bargaining agreement.

The arbitrator stated the issue before him as "whether the employer 
violated . . . the agreement and failed to follow the provisions of its 
own Merit Placement and Promotion Program." The arbitrator then referred 
to various provisions of the Merit Placement and Promotion Program, noting 
that Section 11 provides that "[sjupervisors will not refuse to make 
selection from the initial referral list (containing at least three names) 
without presenting justification acceptable to the CPO." The arbitrator 
stated that, with the additional applicant's name added to the list,
"[t]he list now was no longer the 'initial referral list,'" and concluded:

As a result of adding a name to the selection roster after knowledge 
was had of the names thereon and just before the interviews were 
commenced, and thereafter selecting the added person, resvilting 
in the rejection of highly qualified individuals, some of whom had 
been lead men before, the selection system was made suspect in the 
minds of other applicants regardless of the innocence of the mistake 
made.

He therefore found that "the selection process in this case was in violation 
of the agreement and the regulations" and awarded as follows:

The selection of the electrician leader reported in this case shall 
be rescinded and the initial list of four remaining names resubmitted 
to the selection supervisor who shall make his choice from that list. 
No additional names shall be added to the list unless it falls below 
three names.

The agency's petition takes two exceptions to the arbitrator's award on the 
grotmds discussed below. The union did not file an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions 
to the award present groimds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-management relations."
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In its first exception, the agency contends that the award violates 
appropriate regulations. In support of this exception, the agency asserts 
that the portion of the award which states that the selecting supervisor 
’’shall make his choice” from the initial list of four remaining names 
violates Federal Personnel Manual (FPM) chapter 335, subchapter 2 
(Requirement 6), which sets forth the agency’s right to select or nonselect 
a particular candidate for a position. The agency further asserts that 
the award is in violation of FPM chapter 335, subchapter 3-7(c) which 
states that the selecting official is not required to select a candidate 
for a position from the referral list. The agency argues that the award 
is in ’’clear violation” of this FPM provision in that it requires the 
selecting supervisor to make his choice from the initial referral list and 
would not permit the selecting official to return the certificate unused.

The Council will grant a petition for review of an arbitration award in 
cases where it appears, based on the facts and circumstances described in 
the petition, that the exception to the award presents grounds that the 
award violates appropriate regulation. In this case, however, the Council 
is of the opinion that the agency’s contentions do not provide facts and 
circumstances to support its exception. In this regard the Council notes 
that, contrary to the contentions of the agency, nothing in the agency’s 
petition demonstrates that the arbitrator’s award would appear to infringe 
upon the activity's right to select or nonselect a particular candidate 
or to choose not to select at all from the initial referral list in 
filling the position at issue. Instead, the arbitrator, in his award, 
found that the activity violated the agreement and directed that it rescind 
the selection and resubmit the initial referral list with the four remaining 
names to the selecting supervisor, in effect directing the activity to do 
nothing more than rerun the promotion in accordance with the provisions of 
the Merit Placement and Promotion Program incorporated into the parties* 
negotiated agreement. And while the arbitrator directed that the selecting 
official should ’’make his choice” from the initial referral list, nothing 
in the agency's petition for review supports the contention that the award 
infringes upon the agency's right in making that choice, to choose to 
"nonselect” in accordance with the Merit Placement and Promotion Program,^' 
any of the candidates on the list or to choose to return the certificate 
unused and go outside the initial referral list to make a selection after 
consideration of designated candidates. Thus, as indicated, rather than 
directing action contrary to provisions of the FPM, the arbitrator's award 
only directs the activity to rerun the promotion action in accordance with the 
Merit Placement and Promotion Program as a remedy for the activity’s violation 
of the agreement. Therefore, since the agency’s petition fails to present 
facts and circumstances to support its exception that the award violates

As previously indicated, note 1 supra, the arbitrator set forth the 
pertinent provisions of the Merit Placement and Promotion Program, which 
provide in pertinent part that ”[s]upervisors will not refuse to make 
selection from the initial referral list (containing at least three names) 
without presenting justification acceptable to the CPO and stating specific 
reason for nonselection.”
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the Federal Personnel Manual, the agency's first exception provides no 
basis for acceptance of its petition under section 2411.32 of the Council's 
rules.

The agency's second exception is that the award violates section 12(b)(2) 
of the Order. The agency asserts, in support of this exception, that 
under section 12(b)(2) management retains the right to take certain 
personnel actions and that, by mandating that management "shall select," 
the arbitrator's award in this case limits management's right under 
section 12(b)(2) to determine not to fill the position at issue. The 
Council will grant a petition for review of an arbitrator's award where 
it appears, based upon the facts and circumstances described in the petition, 
that the award violates the Order. However, the Council is of the opinion 
that the agency has not presented facts and circumstances to support its 
exception. Thus nothing in the agency's petition demonstrates that the 
award would prevent the activity, in the course of rerunning the promotion 
action and making a "choice" with regard to the initial referral list, from 
choosing not to fill the position. We conclude, therefore, that the agency's 
petition fails to present the necessary facts and circumstances to support 
its second exception and, thus, this exception provides no basis for 
acceptance under the Council's rules.

Accordingly, the Council has denied review of the agency's petition 
because it fails to meet the requirements for review as set forth in 
section 2411.32 of the Council's rules of procedure. Likewise, the agency's 
request for a stay of the award is denied.

By the Council.

Sincerely,

Harold D. Kessler 
Acting Executive Director

cc; D. Hefner 
AFGE
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National Association of Government Employees, Local R7-60 and Illinois 
National Guard. The dispute involved the negotiability of two union 
proposals that would modify the reduction-in-force procedures for 
National Guard technicians set out in a National Guard Bureau regulation.

Council action (October 4, 1978). The Council held that the proposals 
were outside the obligation to bargain established by section 11(a) of 
the Order. Accordingly, pursuant to section 2411.28 of its rules and 
regulations, the Council sustained the agency’s determination that the 
proposals were nonnegotiable.

FLRC No. 78A-64
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

National Association of Government 
Employees, Local R7-60

(Union)

and FLRC No. 78A-64

Illinois National Guard
(Activity)

DECISION ON NEGOTIABILITY ISSUES 

Union Proposals

Each of the two tinion proposals at issue in this appeal (set forth in the 
appendix hereto) would modify the reduction-in-force (RIF) procedures for 
National Guard technicians!^/ set out in a National Guard Bureau (NGB) 
regulation. In essence, the first proposal would establish a procedure 
for a technician to appeal from an appraisal of his military performance 
to one of three appeal boards created exclusively to hear such appeals 
while the second proposal would require that the point values of the 
military performance rating be given the same weight as those of the 
civilian performance rating.

Agency Determination

The agency head determined that the proposals concern only matters related 
to the military aspects of technician employment and are, therefore, out­
side the obligation to bargain established by section 11(a) of the Order.

Question Here Before the Council

Whether the proposals concern matters within the bargaining obligation 
established by section 11(a) of the Order.

3̂ / Pursuant to 32 U.S.C. § 709(b) and (e), National Guard technicians must 
maintain National Guard military status as a condition of continued techni­
cian employment.
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Conclusion: The proposals are outside the obligation to bargain established 
by section 11(a) of the O r d e r A c c o r d i n g l y ,  the agency’s determination 
that the proposals are nonnegotlable was proper and, pursuant to sec­
tion 2411.28 of the Council’s rules and regulations. Is sustained.

Reasons; The proposals here In dispute v^lch would, as previously Indicated, 
establish a procedure for a National Guard technician to appeal from an 
appraisal of his military performance to one of three appeal boards created 
exclusively to hear such appeals and require that the point values of the 
military performance rating be given the same weight as those of the 
civilian performance rating bear no material difference from the union 
proposals which were before the Council and held nonnegotlable In the 
Ad.jutants General of North Carolina and Tennessee case.^/ In that case, 
the Council determined that union proposals which would have established 
a procedure for technicians to appeal from appraisals of their military 
performance to one of three appeal boards created exclusively to hear such 
appeals and, in addition, would have required that the point values of the 
military performance rating be given the same weight as those of the 
civilian performance rating were outside the bargaining obligation estab­
lished by section 11(a) of the Order. Therefore, based on the applicable 
discussion and analysis in the Ad.jutants General of North Carolina and 
Tennessee decision, the proposals here in dispute must also be held to be 
outside the obligation to bargain by section 11(a) of the Order.

By the Council.

Opinion

Harold D. Kessler 
Acting Executive Director

Issued: October 4, 1978

2/ Section 11(a) of the Order provides in relevant part:

Sec. 11. Negotiation of agreements. (a) An agency and a labor organi­
zation that has been accorded exclusive recognition . . . shall meet 
at reasonable times and confer in good faith with respect to personnel 
policies and practices and matters affecting working conditions, so far 
as may be appropriate under applicable laws and regulations . . . .

V  National Association of Government Employees and Ad.jutants General of
North Carolina and Tennessee, FLRC No. 78A-37 (Aug. 31, 1978), Report No.

155
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APPENDIX

Union Proposal I

A technician may appeal a military appraisal within ten (10) days of Its 
receipt. The appeal will be to one of three Military Appeal Boards. The 
Boards will be established in the following manner;

Officer Appeal Board:

a. J.A.G. Officer
b. Chaplain
c. A non-technician officer to be selected by mutual agreement of 

the J.A.G. and Chaplain

Warrant Officer Appeal Board:

a. J.A.G. Officer
b. Chaplain
c. A non-technician Warrant Officer to be selected by mutual agree­

ment of the J.A.G. and Chaplain

Enlisted Appeal Board:

a. J.A.G. Officer
b. Chaplain
c. A non-technician senior NCO E8 or E9 to be selected by mutual 

agreement of the J.A.G. and Chaplain

The Board shall have the authority to hold a hearing on any appeal and to 
render a decision which will be final.

Union Proposal II

The retention rating is determined by the combined cumulative totals of 
the Annual Technician Performance Rating NGB Form 2, prepared in accordance 
with TPP 902, and the Appraisal by Immediate Military Supervisor using the 
same NGB Form 2. Military appraisals will be completed at the time of a 
RIF only for those technicians who do not have a current military appraisal 
in their official personnel folders. The weighted value of both ratings 
will be as follows: satisfactory, 25 points; excellent, 50 points; 
outstanding, 75 points.
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Social Security Administration, Northeastern Program Service Center, 
Flushing» New York, Assistant Secretary Case No. 30-07822(CA). Upon 
the filing of a petition for review of the Assistant Secretary's deci­
sion by the union (American Federation of Government Employees), the 
Council advised the union that its appeal failed to comply with cited 
requirements of the Council's rules of procedure, and provided the union 
with time to effect such compliance. However, the union made no submis­
sion in compliance with those requirements within the time limit provided,

Council action (October 13, 1978). The Council dismissed the union's 
appeal for failure to comply with the Council's rules of procedure.

FLRC No. 78A-115
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October 13, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: Social Security Administration,
Northeastern Program Service Center. 
Flushing, New York, Assistant 
Secretary Case No. 30-07822(CA), 
FLRC No. 78A-115

Dear Mr. King:

By Council letter of September 7, 1978, you were advised that preliminary 
examination of your petition for review of the decision of the Assistant 
Secretary in the above-entitled case disclosed a number of apparent 
deficiencies in meeting various requirements of the Council's rules of 
procedure (a copy of which was enclosed for your information). The 
pertinent sections of the rules included: 2411.44 and 2411.46(d).

You were also advised in the Council's letter;

Further processing of your appeal is contingent upon your compliance 
with the above-designated provision(s) of the Council’s rules. 
Accordingly, you are hereby granted until the close of business on 
September 25, 1978, to take necessary action and file additional 
materials in compliance with the above provision(s). Moreover, you 
must serve a copy of the required additional submission on the other 
parties including all representatives of other parties who entered 
appearances in the subject proceeding before the Assistant Secretary, 
the agency head, or the arbitrator, as the case may be, in accordance 
with section 2411.46(a) of the rules; and you must include a state­
ment of such service with your additional submission to the Council.

Failure to comply with the above requirements will result in dismissal 
of your appeal.
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You have made no submission In compliance with the above requirements, 
within the time limit provided. Accordingly, your appeal Is hereby 
dismissed for failure to comply with the Council's rules of procedure.

For the Council.

Sincerely,

Harold D. Kessler 
Acting Executive Director

cc: A/SLMR 
Labor

W. F. Kuntz 
SSA
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Federal Aviation Science and Technological Association. National 
Association of Government Employees and Federal Aviation A^»"inistration. 
Department of Transportation. The dispute involved the negotiability of 
union proposals concerning (1) employee travel by privately owned vehicles 
and per diem in connection with agency training at the FAA Academy;
(2) administrative leave; and (3) scheduling of travel away from an 
employee's duty station.

Council action (October 16, 1978). As to (1) and (2), based upon a 
decision of the Comptroller General rendered in response to the Council's 
request,.jthe Council found that the union's proposals did not conflict 
with applicable law and, further, that (1) did not conflict with appli­
cable regulation. As to (3), based upon an interpretation of its own 
directives and related statutes by the Civil Service Commission, the 
Council held that the union's proposal did not conflict with applicable 
law and regulation. Accordingly, pursuant to section 2411.28 of its 
rules and regulations, the Council set aside the agency's determinations 
as to the nonnegotiability of the union's proposals.

FLRC No. 78A-26
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UNITED STATES
FEDERAL LABOR]RELATIONS COUNCIL

WASHINGTON, D.C» 20415

Federal Aviation Science and 
Technological Association, National 
Association of Government Employees

(Union)

and FLRC No. 78A-26

Federal Aviation Administration,
Department of Transportation

(Activity)

DECISION ON NEGOTIABILITY ISSUES

Union Proposal I— ^

All in-agency training shall be construed to be advantageous to the 
government. When such training requires the employee to be away 
from his duty station for two weeks or more, the employee may choose 
to travel by privately owned conveyance. Such travel by P.O.V. shall 
be advantageous to the government, and adequate travel time for such 
travel shall be authorized. Per diem and mileage monies shall be 
paid for travel accomplished under this section to the full amount 
authorized by law, [Footnote omitted.]

Agency Determination

The agency determined that the proposal is nonnegotiable because ̂ it conflicts 
with Federal Travel Regulations^/ and a related Comptroller General decision.3./

Question Here Before the Council 

The question is whether the proposal violates applicable law and regulation.

l! The union f i l ^  a supplement to its appeal in this case in which, among 
other things, it revised the subject proposal to apply only to in-agency 
training. The agency did not object to the union's revision of the proposal 
and such revision does not significantly change the nature of the dispute 
presented by the parties.

Ij Federal Travel Regulations, 41 C.F.R. 101-7.003(a) (1977). 

y  56 Comp. Gen. 131 (1976).
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Conclusion: This proposal, as Intended to be implemented, does not conflict 
with applicable law and regulation. Thus, the agency determination that the 
proposal is nonnegotiable was improper and, pursuant to section 2411.28 of 
the Council's rules, is set aside.A/

Reasons: Because the case concerns issues within the jurisdiction of the 
General Accounting Office, the Council, in accordance with established 
practice, requested a decision from the Comptroller General as to whether 
the proposal violates applicable law and regulation.

The Comptroller General's decision in the matter, B-192258, September 25, 
1978, is set forth, in pertinent part, below:

This action involves the request of June 22, 1978, by the Executive 
Director of the Federal Labor Relations Council (FLRC) for a ruling 
by the General Accounting Office on certain proposed collective- 
bargaining agreement provisions Involved in Federal Aviation Science 
and Technological Association, National Association of Government 
Employees and Federal Aviation Administration, Department of Transpor­
tation, FLRC No. 78A-26. The agreement provisions were proposed to 
the Federal Aviation Administration (FAA), Department of Transportation 
(DOT), by the Federal Aviation Science and Technological Association 
(FASTA), a division of the National Association of Government Employees 
(NAGE). They were determined to be non-negotiable by DOT. FASTA then 
requested the FLRC to review DOT’s determination, and FLRC now seeks 
our opinion as to whether the proposed provisions are in conflict with 
the Federal Travel Regulations (FTR) (FPMR 101-7) and applicable 
Comptroller General decisions.

At the outset we point out the limits of our jurisdiction with regard 
to this matter. Our function is not to decide the question of which 
issues are, or are not, negotiable. This is the responsibility of 
the FLRC. However, we are required by 31 U.S.C. § 74 to rule on the 
legality of expending appropriated funds. Hence, we shall confine our 
consideration to whether the proposed provisions would result in an 
expenditure of appropriated funds not authorized by law.

FIRST UNION PROPOSAL

The first union proposal determined to be non-negotiable provides:

"All in-agency training shall be construed to be advantageous to 
the government, tflien such training requires the employee to be

Opinion

M  This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the union's proposal. We decide 
only that, as submitted by the union and based on the record before the 
Council, the proposal is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.
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avay from his duty station for two weeks or more, the employee 
may choose to travel by privately owned conveyance. Such travel 
by P.O.V. shall be advantageous to the government, and adequate 
travel time for such travel shall be authorized. Per diem and 
mileage monies shall be paid for travel accomplished under this 
section to the full amount authorized by law."

The FLRC ha;s asked us to rule on:

" * * * whether this section of the proposal, as intended 
to be implemented, conflicts with the Federal Travel Regulations 
(FPMR 101-7), the decision in 56 Comp. Gen. 131 (1976), and 
other applicable Comptroller General decisions."

As intended to be implemented the above-quoted section would require 
that the FAA determine that use of a privately owned vehicle is 
advantageous to the Government for those employees attending mandatory 
training at the FAA Academy in Oklahoma City, Oklahoma, which lasts 
2 weeks or longer.

It is our understanding that the training periods generally extend 
from 3 to 12 weeks. Employees attending the training courses must 
arrange for their lodging commensurate with reduced per diem and 
subsistence granted by the FAA. The choice of lodging is restricted 
by the lack of public transportation in Oklahoma City- Employees 
in effect are limited to choosing lodging along a specially designated 
FAA bus route which in the absence of public transportation operates 
between Oklahoma City and the FAA Academy from 6 to 6:30 a.m. and at 
A:30 p.m. Monday through Friday. However, lodging along the FAA 
bus route often is not within walking distance of restaurants, stores, 
and churches.

For the reasons stated below we find that the first union proposal as 
intended to be implemented does not conflict with the Federal Travel 
Regulations or decisions of the Comptroller General. However, the 
wording of the proposal is not restricted to training at the FAA 
Academy and nothing in this decision is meant to suggest that an agency 
could make a blanket determination that use of a privately owned 
vehicle is advantageous to the Government for all in-agency training.
Our decision is limited to the circumstances of this case involving 
training at the FAA Academy.

Mileage for official use of privately owned vehicles authorized at 
5 U.S.C. § 5704 (1976) provides for payment if the use of the vehicle 
is authorized or approved as more advantageous to the Government or 
the cost to the Government is limited to the cost of transportation 
which otherwise would have been used.

Paragraph 1-2.2c of the Federal Travel Regulations (Temporary Regulation 
A-11, Supplement 4, April 29, 1977), which implements 5 U.S.C. § 5704, 
provides in pertinent part:
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”c. Presumptions as to most advantageous method of transportation.

"(1) Common carrier. Since travel by common carrier (air, 
rail, or bus) will generally result In the most efficient 
use of energy resources and In the least costly and most 
expeditious performance of travel, this method shall be 
used whenever It Is reasonably available. Other methods 
of transportation may be authorized as advantageous only 
when the use of common carrier transportation would seriously 
Interfere with the performance of official business or Impose 
an undue hardship upon the traveler, or when the total cost 
by common carrier would exceed the cost by some other method 
of transportation. The determination that another method of 
transportation would be more advantageous to the Govemiaent 
than common carrier transportation shall not be made on the 
basis of personal preference or minor Inconvenience to the 
traveler resulting from common carrier scheduling.

"(3) Privately owned conveyance. Except as provided In 
1-2.2d, the use of a privately owned conveyance shall be 
authorized only when such use is advantageous to the 
Government. A determination that the use of a privately 
owned conveyance would be advantageous to the Government 
shall be preceded by a determination that common carrier 
transportation or Govemment-fumished vehicle transportation 
is not available or would not be advantageous to the 
Government. To the maximum extent possible, these determin­
ations and the .authorization to use a privately owned 
conveyance shall be made before the performance of travel."

In our decision 56 Comp. Gen. 131 (1976) we pointed out that the pur­
pose of para. 1-2.2c was to prohibit the use of privately owned vehicles 
as being advantageous to the Government unless the specific conditions 
contained in the regulation have been determined to be met. However,
56 Comp. Gen. 131 does not bar negotiations between an agency and a 
union with respect to the use of a privately owned vehicle. That 
decision was limited to a holding that a departmental regulation as 
interpreted by an arbitrator contradicted the express requirements of 
FTR para. 1-2.2c. Additionally, we note that the wording of para. 1-2.2c 
has been changed since 56 Comp. Gen. 131 to permit consideration of 
hardship to the traveler as a factor in determining advantage to the 
Government. The basic Intent of the regulation has not been changed, np|
however. A determination of advantage to the Government may be made Hn,
only after consideration of the criteria set forth in the regulation.

h
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The determination of advantage to the Government is primarily the 
responsibility of the agency concerned after consideration of the 
factors contained in FTR para. 1-2.2c, We stated in 56 Comp. Gen. 865 
(1977) that an agency’s determination of whether:

”* * * an employee's use of his privately owned vehicle for 
travel is or is not advantageous to the Government will not 
generally be questioned by this Office. 26 Comp. Gen. 463 
(1947); B-161266, March 24, 1970; B-160449, February 8, 1967- 
The particular determination that privately owned vehicle 
travel of FAA employees to the FAA Academy in Oklahoma from 
distant locations is not advantageous to the Government is 
not questioned here. If the FAA found such method of 
transportation to be to the Government’s advantage, then 
traveltime during regular duty hours of work, would be allowed, 
and per diem and mileage expenses would be payable, without 
regard to the constructive cost of travel by common carrier."

Therefore, if the FAA should determine that travel by FAA employees 
in a privately owned vehicle to the FAA Academy is advantageous to 
the Government, the FAA may expend appropriated funds to pay for 
such travel.

In considering whether a determination of advantage to the Government 
should be made, it appears that consultation and negotiation with 
enqployees as represented by their labor organizations would be 
appropriate. In that connection we noted in National Council of Meat 
Graders, 57 Comp. Gen. 379 (1978), that the responsibility of an 
agency head or his designee to make a determination does not, in itself, 
require the conclusion that the item involved is not negotiable.

Accordingly, we conclude that the proposal, as intended to be 
implemented, is not in conflict with the Federal Travel Regulations 
or our decisions, provided the required determination is made.

Based on the foregoing decision by the Comptroller General, we find that 
the proposal, concerning travel and per diem in connection with in-agency 
training, does not conflict with applicable law and r e g u l a t i o n . A c c o r d ­
ingly, the agency determination that the proposal is nonnegotiable because 
it contravenes the Federal Travel Regulations and applicable Comptroller 
General decisions was in error and must be set aside.

V  We note, in this regard, that the Comptroller General’s decision is 
expressly limited to the circumstances of this case involving travel in 
connection with training at the FAA Academy and does not extend to other 
circumstances involving in-agency training. We interpret the union’s 
proposal as subsuming this limitation.
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One day of administrative leave will be provided to each employee attend­
ing the FAA Academy for the purpose of finding living accommodations.

Agency Determination

The agency determined that the proposal is nonnegotiable because it conflicts 
with an applicable Comptroller General decision.^/

Question Here Before the Council 

The question is whether the proposal conflicts with applicable law.

Opinion

Conclusion; The proposal does not conflict with applicable law. Thus, the 
agency determination that the proposal is nonnegotiable was improper and, 
pursuant to section 2411.28 of the Council's rules, is set aside.Z/

Reasons; Because this case concerns issues within the jurisdiction of the 
General Accounting Office, the Council, in accordance with established 
practice, requested a decision from the Comptroller General as to whether 
the proposal violates applicable law.

The Comptroller General's decision in the matter, B-192258, September 25,
1978, is set forth, in pertinent part, below:

SECOND UNION PROPOSAL

The second union proposal determined to be non-negotiable provides:

"One day of administrative leave will be provided to each 
employee attending the FAA Academy for the purpose of finding 
living accommodations."

Union Proposal II

bj 56 Comp. Gen. 865 (1977).

_7/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the union's proposal. We 
decide only that, as submitted by the union and based on the record before 
the Council, the proposal is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.
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"* * * whether this section of the union proposal, as intended 
to be implemented, conflicts with the holding in 56 Comp. Gen. 865 
(1977), and other applicable Comptroller General decisions."

As intended to be implemented, the above-quoted section would require 
the FAA to provide 1 day of administrative leave to find housing to 
employees upon arrival in Oklahoma City, Oklahoma, to attend the FAA 
Academy, as accommodations are not provided by the Government and per 
diem is reduced due to the extended temporary duty.

Our decision 56 Comp. Gen. 865 (1977) does not bar negotiations 
between an agency and a union with regard to the granting of 
administrative leave to find housing upon arrival at a temporary 
site when Government accommodations are not furnished and per diem 
is reduced due to extended temporary duty. That decision held that 
administrative leave could not be granted to employees for excess 
traveltime resulting from the use of a privately owned vehicle for 
the employee's personal convenience. Such a result was consistent 
with prior Comptroller General decisions and FPM Supplement 990-2 
chapter 630, subchapter S3-4, which states in pertinent part:

"* * * Absences because of excess travel time resulting from 
the use of privately owned motor vehicles for personal reasons 
on official trips is generally chargeable to annual leave. * * *"

In 56 Comp. Gen. 865 we pointed out that there is no general statutory 
authority under which Federal employees can be excused from their 
official duties without charge to leave. However, excused absences 
have been authorized in specific situations by law and Executive 
order. In addition, over the years it has been recognized that in 
the absence of a controlling statute the head of an agency may in 
certain situations excuse an employee for brief periods of time 
without charge to leave or loss of pay. Decisions of the Comptroller 
General addressing the scope of agency discretion to grant administra­
tive leave have generally drawn a distinction between absences 
connected with activities which further an agency's function and 
those which, though for a worthy cause, do not.

In the context of official travel we have recognized several 
situations in which administrative leave may appropriately be granted. 
In 55 Comp. Gen. 510 (1975) and in 56 Comp. Gen. 629 (1977), we recog­
nized that employees may be granted brief periods of reat following air 
travel necessarily performed during hours normally allocated to rest. 
Where a transferred employee delayed his travel an additional day 
through no choice of his own but awaiting the tardy arrival of a 
moving company, we upheld the granting of 8 hours administrative 
leave. 55 Comp. Gen. 779 (1976).

The FLRC requests us to rule on:
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similarly, In B-180693, May 23, 1974, we held that an employee could 
be granted administrative leave for the purpose of complying with 
agency cancellation of an imminent and previously authorized 
transfer. See also B-160278, December 13, 1966, B-160838, March 10, 
1967, and 56 Comp. Gen. 865 at 868.

The Federal Travel Regulations in Part 2 recognize the problems 
encountered by e^loyees who are transferred In locating suitable 
quarters by providing for a house hunting trip and a temporary 
quarters and subsistence allowance.

Consistent with that concept, our view is that the Federal Aviation 
Administration is not precluded by our decisions, including 56 Comp.
Gen. 865, from granting one day's administrative leave to employees 
on extended temporary duty at the FAA Academy in order to secure 
suitable lodgings at a reduced cost.

Based on the foregoing decision by the Comptroller General, we find that the 
proposal, concerning administrative leave, does not conflict with applicable 
law. Accordingly, the agency determination that the proposal is nonnegotlable 
because it contravenes applicable Comptroller General decisions was in error 
and must be set aside.

Union Proposal III

The employer shall plan activities and schedule travel so that the 
employee performs necessary travel during his regularly scheduled 
tour of duty. When travel must be accomplished outside of the 
employee's regularly scheduled tour of duty the employer shall 
record his reasons for scheduling travel during non-duty hours and 
shall furnish a copy to the employee involved. When travel results 
from an event which cannot be controlled administratively, it is to 
be considered hours of duty for pay purposes.

Agency Determination

The agency determined that the proposal is nonnegotlable because it conflicts 
with Civil Service Commission regulations implementing 5 U.S.C. 5542(b) and 
6101(b)(2).8/

"  j  '

Question Here Before the Council 

The question is whether the proposal violates applicable law and regulation.

17 5 C.F.R. 550.112(e) and 610.123 (1978).
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Conclusion; The proposal does not conflict with applicable laws or regu­
lations of the Civil Service Commission. Accordingly, the agency 
determination that this proposal is nonnegotiable was Improper and, pursuant 
to section 2411.28 of the Council’s rules, is set aside,£/

Reasons; Since the Civil Service Commission has primary responsibility for 
issuance and interpretation of its own directives, including those which 
implement title 5, United States Code, which pertain to scheduling the time 
to be spent by an employee in a travel status within the employee's regularly 
scheduled workweek and payment of an employee for time spent traveling out­
side of regular duty hours, that agency was requested, in accordance with 
established practice, to interpret Commission directives as they pertain to 
this proposal.

The Commission responded, in pertinent part, as follows;

You ask whether the above proposal by the union conflicts with Civil 
Service Commission regulations Implementing sections 6101(b) and 
5542(b) of title 5, United States Code, which pertain to scheduling 
the time to be spent by an employee in a travel status within the 
employee's regularly scheduled workweek and payment of an employee 
for time spent traveling outside of regular duty hours.

Section 6101(b)(2) of title 5, United States Code, requires that 
"(t)o the maximum extent practicable, the head of an agency shall 
schedule the time to be spent by an employee in a travel status 
away from his official duty station within the regularly scheduled 
workweek of the employee." Inasmuch as the law provides the head 
of an agency with the flexibility to schedule the time spent by an 
employee in a travel status, we find no conflict between this 
portion of the proposal and existing law. We do not, of course, 
reach the issue of the applicability of agency regulations or 
Executive Order 11491, as amended. It should also be pointed out 
that travel, whenever it is performed, to be compensable must meet 
the conditions of 5 USC 5542(b)(2), as stated in paragraph 3 below.

The second sentence of the proposal closely resembles a provision 
found in section 610.123 of title 5, Code of Federal Regulations, 
which prescribes that the reasons for requiring an employee to 
travel during nonduty hours will be recorded when the travel time 
is not payable under 5 CFR 550.112(e). We find no conflict between 
this portion of the proposal and existing regulation.

y  This decision should not be construed as expressing or implying any 
opinion of the Coimcil as to the merits of the union’s proposal. We 
decide only that, as submitted by the union and based on the record before 
the Council, the proposal is properly subject to negotiation by the 
parties concerned under section 11(a) of the Order.

Opinion
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Section 5542(b)(2) of title 5, United States Code, specifies the 
conditions for considering time spent in a travel status as hours 
of employment and relates only to travel away from an employee's 
official duty station. That section of the law requires either 
that the travel be performed within the days and hours of the 
employee’s regularly scheduled administrative workweek, including 
regularly scheduled overtime hours, or meet one of the following 
four conditions:

the travel (i) involves the performance of work while traveling, 
(ii) is incident to travel that involves the performance of 
work while traveling, (iii) is carried out under arduous 
conditions, or (iv) results from an event which could not be 
scheduled or controlled administratively-

While the third sentence of the proposal appears to restate the fourth 
condition of 5 USC 5542(b)(2) for compensable travel time, the proposed 
language could be construed to include travel to or within an employee's 
official duty station, which is not compensable travel time. To the 
extent the proposal applies only to travel away from an employee's 
official duty station, this portion of the proposal would not conflict 
with applicable statute or Civil Service Commission regulations.

Based on the foregoing interpretation of its own directives and related 
statutes by the Civil Service Commission, we find that the proposal which, 
as appears from the record in the present case, concerns only travel away 
from an employee’s official duty station, does not conflict with applicable 
law and regulation of appropriate authority outside the agency. Accordingly, 
the agency determination that the proposal is nonnegotiable because it 
contravenes Civil Service Commission directives implementing title 5,
United States Code, was in error and must be set aside.

By the Coxmcil.

Henry B. W a z i e r  III ^ 
Executive Director

Issued: October 16, 1978
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Ouachita National Forest, U.S. Department of Agriculture and National 
Federation of Federal Employees, Local No. 796 (Moore, Arbitrator).
The arbitrator found that the selection of the successful applicant 
for promotion to the particular position here Involved was based on 
nepotism; and concluded that the activity had thereby violated agency 
regulations and the parties’ agreement. The arbitrator therefore 
sustained the grievance and, as part of his award, directed the activity 
to vacate the position and in effect to then rerun the promotion action. 
The Council accepted the agency's petition for review on the ground 
that the award violated appropriate regulation, namely the Federal 
Personnel Manual. The Council also granted the agency's request for 
a stay. (Report No. 143)

Council action (October 27, 1978). Based upon an interpretation rendered 
by the Civil Service Commission in response to the Council's request, 
the Council found that the portion of the award that directed the 
activity to "vacate the position" prior to the rerunning of the promo­
tion action could be implemented only if a determination was made that 
the individual selected could not meet the basic qualifications for the 
position without the improperly gained training and experience. Accord­
ingly, in consideration of the Commission's advice and pursuant to 
section 2411.37(b) of its rules of procedure, the Council modified 
the award by adding a sentence thereto so as to ensure that its imple­
mentation would conform to the Commission's regulations. As so modified, 
the Council sustained the award and vacated the stay which it had 
previously granted.

FLRC No. 77A-'121
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Ouachita National Forest,
U.S. Department of Agriculture

and FLRC No. 77A-121

National Federation of 
Federal Employees, Local No. 796

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

Based upon the findings of the arbitrator and the record before the 
Council, it appears that the grievant in this case applied for the position 
of Range Management Technician. When he was not selected for the position, 
the grievant challenged management's decision to select another employee, 
contending, in effect, that the position was filled in violation of the 
activity’s merit promotion plani/ because the employee who was selected 
for the position had received special treatment resulting from family 
connections. In this regard, the arbitrator found:

[T]he record is permeated with nepotism. The evidence indicates 
nepotism with Eugene Norvell's [the successful applicant’s] employ­
ment and special training and commences with his employment and 
continues through his special training and the promotion involved 
herein. Evidence indicates that the selection for promotion made 
herein can only be justified on the basis of a friendship for the 
father and uncle of Eugene Norvell. Eugene Norvell was patently 
and purposely provided with training and opportunities which would 
enhance his possibility for future promotion.

The arbitrator went on to conclude that the activity violated agency 
regulations and the negotiated agreement between the parties. Thus, he 
sustained the grievance, directing that the activity "vacate the position 
of Range Management Technician and that the vacancy be resubmitted to the 
competitive process in accordance with the vacancy notice Issued and that

Article 19.1 of the parties’ negotiated agreement provides that "promo­
tion of Forest employees will be in accordance with criteria set forth in 
the Forest Service Merit Promotion Plan." In pertinent part, that Plan 
provides that "discrimination is prohibited for any non-merit reason such 
as . . . personal relationship . . . .  The Department's regulations on 
nepotism . . . likewise apply to promotions." According to the arbitrator, 
the parties stipulated that the following issue was before him: "Was 
Article 17 and/or 19 of the negotiated contract violated by the selection 
of Mr. Norvell for the Range Management Technician position on the Choctaw 
Ranger District? If so, what is the remedy?"
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a selection be made on the basis of qualification," and that "none of the 
witnesses in this matter . . .  be prejudiced in any manner for filing this 
grievance."

Agency * s Appeal to the Council

The agency filed a petition for review with the Council. Under section 
2411.32 of the Council's rules of procedure, the Council accepted the 
petition for review on the ground that the award violates appropriate 
regulation, namely the Federal Personnel Manual.^' Only the union filed 
a brief.

Opinion

Section 2411.37(a) of the Council’s rules of procedure provides:

An award of an arbitrator shall be modified, set aside in whole or 
in part, or remanded only on grounds that the award violates applicable 
law, appropriate regulation, or the order, or other grounds similar 
to those applied by the courts in private sector labor-management 
relations.

As previously stated, the Council accepted the petition for review on the 
ground that the award violates appropriate regulation, namely the Federal 
Personnel Manual. In accordance with established practice, the Council 
sought from the Civil Service Commission an interpretation of applicable 
legal requirements as they pertain to the questions raised in the present 
case. The Commission replied in pertinent part:

This case relates to the filling of a range technician position in 
the Ouachita National Forest. The grievant alleged that his non­
selection for the position at issue was based upon experience and 
training that the selectee received as a result of his family 
connections. The arbitrator sustained the grievance, finding that 
when taken in its entirety, the record was permeated with nepotism.*
He noted as follows:

*The file indicates that the arbitrator used the term "nepotism" in 
its generic sense (i.e., favoritism because of family connections). 
He did not find nepotism as it is defined by § 3110 of title 5,
U.S. Code. Therefore, we do not address the consistency of the 
arbitrator's award with the requirements of that section.

2J Pursuant to section 2411.47(f) of the Council’s rules of procedure, the 
Council granted the agency’s request for a stay of the award pending 
determination of the appeal.
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The evidence indicates nepotism with Eugene Norvell's employ­
ment and special training and commences with his employment 
and continues through his special training and the promotion 
involved herein. Evidence indicates that the selection for 
promotion made herein can only be justified on the basis of a 
friendship for the father and uncle of Eugene Norvell.

The arbitrator's award ordered the agency to vacate the affected 
position, re-run the promotion action, and make a selection on the 
basis of qualifications. The agency appealed that part of the award 
that ordered the agency to vacate the position prior to re-running 
the promotion action.

Section 6-4(b) of Federal Personnel Manual Chapter 335 states that an 
erroneously promoted employee may be retained in the position only "if 
the promotion action can be corrected to conform essentially to all 
Commission and agency requirements as of the date the action was 
taken." The employee should not be removed from the position in 
advance of the re-running of the promotion action, however, unless it 
has been determined by an arbitrator or other competent authority 
that he could not properly have been considered for the position in 
the first place and hence, should not be allowed to compete in the 
second round. In the absence of such a determination, no action 
should be taken with regard to the employee pending the outcome of 
the re-running. (See Civil Service Commission advisory opinion in 
FLRC Case No. 75A-33, Council Report No. 104.) In re-running the 
action, it would be improper to credit any competitor, including the 
incumbent, with experience or training gained since the disputed 
selection. (See Civil Service Commission Bulletin 335-22, Review 
of Arbitrator's Authority and CSC Policy with Respect to Corrective 
Action for Promotion Violations.)

The arbitrator in this case determined that Mr. Norvell's selection 
resulted from specialized training and experience that he received 
because of family connections. Therefore, consistent with Civil 
Service Rule 7.1 which requires that personnel actions be based solely 
on merit and fitness, it was improper to consider Mr. Norvell's 
ill-gotten experience in rating and ranking him for the position at 
issue here. Because there has been no finding that Mr. Norvell could 
not have been considered absent that experience and training, he can 
be removed from the position prior to the re-running only if it is 
determined by an arbitrator or other competent authority that he did 
not otherwise meet the basic qualifications for the position.* Such

*If the incumbent must be removed from the position either because he 
did not meet the qualifications for the position or because he is not 
selected in the re-running of the action, he must be removed by a 
method (lateral reassignment, return to former position, etc.) to be 
determined by the agency and in accordance with law, regulations, and 
negotiated agreements. Thus, for example, if removal is to be made 
through adverse action, the incumbent's rights under Part 752 must be 
respected.
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a determination would have to be consistent with the controlling 
qualification standards issued by the Commission under authority of
5 use 3301, 5105, and Civil Service Rule II in order to be legally 
implementable. (See Civil Service Commission advisory opinion in 
FLRC Case No. 74A-99, Council Report No. 104.)

Based on the foregoing, we conclude that the arbitrator's order to 
vacate the position prior to the re-running of the promotion action 
is consistent with Commission regulations and established policy only 
if a determination is made that Mr. Norvell could not meet the basic 
qualifications for the position without the improperly gained training 
and experience. Unless such a determination is made, Mr. Norvell should 
be left in the position pending the outcome of the new competition.

Based upon the foregoing interpretation of the Civil Service Commission, 
we find that the portion of the award that directs the activity to "vacate 
the position" at issue prior to resubmitting it to competitive procedures 
may be implemented "only if a determination is made that Mr. Norvell 
could not meet the basic qualifications for the position without the 
improperly gained training and experience. Unless such a determination is 
made, Mr. Norvell should be left in the position pending the outcome of the 
new competition."

Conclusion

In consideration of the Commission's advice herein, and pursuant to 
section 2411.37(b) of the Council's rules of procedure, we hereby modify 
the arbitrator's award by adding the following sentence: "The position 
of Range Management Technician shall not be vacated, however, prior to the 
rerunning of the promotion action unless a determination is made that 
Mr. Norvell could not meet the basic qualifications for the position 
without the improperly gained training and experience."

As so modified, the award is sustained and the stay vacated.

By the Council.

lenry B./^azier III 
Executive/Director

Issued: October 27, 1978

737



Commissioner of Social Security for the Headquarters Bureaus and Offices 
of the Baltimore Standard Metropolitan Statistical Area (SMSA) and SSA 
Local y/1923 American Federation of Government Employees (AFL-CIO)
(Groner, Arbitrator). In his award, the arbitrator held, among other 
things, that the grievance, concerning the exclusion of the grievant from 
the best qualified list in a particular promotion action, was arbitrable. 
The agency filed exceptions to that part of the award with the Council 
alleging that (1) the award violated the Order; (2) the arbitrator 
exceeded his authority; (3) the award failed to draw its essence from 
the parties' agreement; (4) the award was based on a nonfact; and 
(5) the award lacked entirety. The agency also requested a stay of the 
award.

Council action (October 27, 1978). As to (1), (2), (3) and (4), the 
Council held that the agency's petition did not provide the necessary 
facts and circumstances to support its exceptions. As to (5), the 
Council held that this exception did not state a ground upon which the 
Council has previously granted review of an arbitration award and appar­
ently did not assert a ground similar to that upon which a challenge to 
a labor arbitration award is sustained by courts in private sector cases. 
Accordingly, the Council denied the agency's petition because it failed 
to meet the requirements for review set forth in section 2411.32 of the 
Council's rules of procedure. The Council likewise denied the agency's 
request for a stay.

FLRC No. 77A-142
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October 27, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 20415

Mr. Irving L. Becker 
Labor Relations Officer 
Social Security Administration 
Room G-402, West High Rise Building 
6401 Security Boulevard 
Baltimore, Maryland 21235

Re: Commissioner of Social Security for the 
Headquarters Bureaus and Offices of the 
Baltimore Standard Metropolitan Statistical 
Area (SMSA) and SSA Local #1923 American 
Federation of Government Employees (AFL-CIO) 
(Groner, Arbitrator), FLRC No. 77A-142

Dear Mr. Becker:

The Council has carefully considered your petition for review of the 
arbitrator’s award and the union's opposition to it in the above-entitled 
case.

According to the award and the record before the Council, the grievant 
filed a grievance objecting to his exclusion from the best qualified list 
for selection to fill permanently a vacancy in a particular GS-14 position. 
The grievance was processed through the steps of the negotiated grievance 
procedure without satisfactory resolution and was ultimately submitted to 
arbitration. A hearing was held by the arbitrator.

On the morning of the hearing, the activity for the first time contended 
that the grievance was not arbitrable because it concerned promotion to a 
"management official" position. The activity argued that "management 
official" positions were excluded from the bargaining unit by Article 1, 
Section B ^  of the parties' negotiated agreement, and consequently the

jL/ Article 1 (Parties to the Agreement and Definition of Unit), Section B 
provides:

This Agreement covers all nonsupervisory General Schedule and Wage 
Grade employees of the Social Security Administration Headquarters 
Bureaus and Offices, including professionals, in the Baltimore SMSA, 
collectively making up the bargaining unit and hereinafter referred 
to as employees or group of employees, but excluding guards, 
supervisors, management officials, employees engaged in personnel 
work in other than a purely clerical capacity, and investigative 
personnel. Those employees excluded from the bargaining unit may join 
and as individuals be represented by the Union.
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grievance was nonarbitrable because it concerned promotion to such a 
position. The arbitrator reserved the issue of arbitrability and proceeded 
to a hearing on the merits of the grievance. During the closing arguments 
at the arbitration hearing, the activity again contended that the grievance 
was not arbitrable. The basis for the contention differed from the 
earlier argument. The activity now contended that at the time the vacancy 
announcement for the contested position was posted, the grievant occupied 
a supervisory position which was excluded from the bargaining unit.— /

In discussing the arbitrability of the grievance in the opinion accompanying 
his award, the arbitrator initially noted that Article 24 (Arbitration), 
Section A of the negotiated agreement pertinently provides that a "grievance 
processed under Article 22 . . .  if unresolved may be referred to arbitra­
tion as provided for in this Article.'— ' Further, noting the delay of the 
activity in objecting to the arbitrability of the grievance, the arbitrator 
stated that it would be "just and proper to draw the inference" that the 
activity "recognized throughout the processing of this grievance that it 
was indeed subject to the grievance procedures established in the Agreement."

2J On the basis of the record before the Council, it appears that the 
grievant held the position of Health Inquiries Management Specialist, GS-13, 
when he initiated his grievance. He continued to hold that position until 
it was reclassified to Supervisory Health Insurance Inquiries Specialist, 
GS-13, while the grievance was in process. The grievant remained in the 
position as reclassified and held that position at the time of the arbitra­
tion hearing. Although the position occupied by the grievant was reclassi­
fied to a supeirvisory position while the grievance was in process, there is 
nothing in the record to indicate that the Assistant Secretary had 
determined that the grievant was a supervisor as that term is used in the 
Order. In this regard it should be noted that the Council has previously 
considered the relationship between the definition of the term supervisor 
in the Order and the definition used for position classification purposes.
In the Report accompanying the 1975 Amendments, the Council said:

[T]he Council considered proposals that the definition be made uniform 
with definitions of the term used for other purposes in the Government, 
such as position classification. The definition of "supervisor" in 
the Order reflects the special purposes which the term serves. For 
example, it has special significance in determining community of 
interest and conflict of interest in establishing appropriate units 
and in determining interference with the rights of employees and labor 
organizations in unfair labor practice proceedings. The Council 
concluded that any advantages to be gained through uniformity were 
clearly outweighed by the importance of having expert determinations 
made for the special purposes of the labor relations program under a 
definition which has been painstakingly developed over a period of time 
to meet those purposes.

Labor-Management Relations in the Federal Service (1975), at 32.

Article 22 of the parties' negotiated agreement sets forth the procedure 
for the adjustment of grievances that do not involve disciplinary action.
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He observed that "the conduct of the parties throughout the grievance 
procedure is strong evidence as to what the Agreement means." Finding 
that the activity's arguments that the grievance was not arbitrable could 
not be sustained, the arbitrator pertinently concluded that

[t]he Agreement covers employees . . . and there is little doubt on 
this record that the Grievant was an employee within the bargaining 
unit at the time that he filed the grievance [with a] right to have 
the grievance processed through the contractual procedures including 
arbitration . . . .

Thus, the arbitrator held in his award that the grievance was arbitrable.

With respect to the merits of the grievance, the arbitrator determined that 
the grievant had been improperly excluded from the best qualified list. 
Therefore, in accordance with the parties’ negotiated agreement, the 
arbitrator ordered in his award that the grievant "shall receive priority 
consideration to an appropriate GS-14 position."

The agency takes exception only to that part of the arbitrator's award which 
found the grievance arbitrable and requests, on the basis of its five 
exceptions discussed below, that the Council accept its petition for review. 
The union filed an opposition.

In its first exception to the award of arbitrability, the agency contends 
that such award violates the Order. In support of this exception, the 
agency expands upon the activity's closing argument at arbitration by 
maintaining that the grievant qualified as a supervisor at the time he 
initiated his grievance, and therefore he was excluded from the bargaining 
unit and precluded from use of the negotiated grievance procedure. Thus, 
the agency argues that to implement the entire award based upon the 
arbitrability award would violate section 2(c) of the Order.

Although the Council will grant a petition for review of an arbitration award 
where it appears, based upon the facts and circumstances described in the 
petition, that the award violates the Order, the Council is of the opinion 
that the agency's petition does not contain a description of facts and 
circumstances necessary to support this exception. In resolving the issue 
of arbitrability submitted to him by the parties, the arbitrator held that 
the grievance was arbitrable on the basis of his determination that "[t]he 
Agreement covers employees . . . and there is little doubt on this record 
that the Grievant was an employee within the bargaining unit at the time 
he filed the grievance [with a] right to have the grievance processed 
through the contractual procedures including arbitration . . . ." In the 
Council's opinion the agency has failed to present facts and circumstances 
to demonstrate in what manner such award violates the Order.

In this regard the Council observes that section 2(c) of the Order, which
the agency asserts will be violated by implementation of the award in this
case, defines the term "supervisor" as that term is used in the Order.
Thus, section 2(c) is applied by the Assistant Secretary in deciding whether
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certain positions may be included within an appropriate unit for purposes 
of exclusive recognition under section 10(b) of the Order .A' Since 
resolution of the issue of arbitrability in this case only required the 
arbitrator to determine the extent of the activity’s obligation under the 
negotiated agreement to submit the unresolved grievance to arbitration, the 
agency’s arguments concerning section 2(c) do not appear to provide support 
for its exception contending that the arbitrability award of the arbitrator 
violates the Order. The agency contended in its closing arguments at the 
arbitration hearing and contends again in this exception to the award that 
the grievant was a supervisor at the time the vacancy announcement for the 
contested position was posted. In support of this contention, it points 
out that the grievant's position was reclassified to a supervisory position 
while the grievance was in process. However, as has been noted, the deter­
minations of whether an individual is a supervisor, as that term is defined 
in the Order, are "expert determinations made for the special purposes of 
the labor relations program under a definition which has been painstakingly 
developed over a period of time to meet those purposes."A' It was for that 
reason that the Report accompanying the 1975 Amendments to the Order^ 
rejected the proposal that the definition of supervisor be made uniform 
with that used for position classification purposes. Furtheraore, the 
agency provides no facts and circumstances to demonstrate that such an 
expert determination with respect to the grievant's position had been made 
by the Assistant Secretary as a result of the filing, for example, of an 
application for decision on grievability or arbitrability or in a petition 
for clarification of unit. Further, nothing in the agency's petition for 
review indicates that the issue submitted to the arbitrator, or the 
arbitrator's award in this matter, involved a question as to whether the 
grievant was a supervisor, as that term is defined in section 2(c) of the 
Order. Nor does it appear that the arbitrator considered such a question. 
Thus, the agency's petition for review does not present facts and circiim- 
stances to demonstrate that the arbitrator, in the course of answering the 
question submitted to him regarding the arbitrability of the grievance, 
interpreted the agreement in a manner violative of the Order or rendered an

M  Section 10(b) of the Order pertinently provides:

A unit may be established on a plant or installation, craft, functional, 
or other basis which will ensure a clear and identifiable community 
of interest among the employees concerned and will promote effective 
dealings and efficiency of agency operations. A unit shall not be 
established solely on the basis of the extent to which employees in 
the proposed unit have organized, nor shall a unit be established if 
it includes—

(1) any management official or supervisor, except as provided in 
section 24[.]

V  Supra note 2.

Labor-Management Relations in the Federal Service (1975), at 25-52.
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award violative of the Order.—  ̂ Accordingly, the agency's first exception 
provides no basis for acceptance of its petition under the Council’s rules 
of procedure.

In its second exception to the arbitrability award, the agency contends that 
the arbitrator exceeded his authority under the negotiated agreement. In 
support of this exception, the agency principally asserts that the grievant, 
as a supervisor, was excluded from the bargaining unit and precluded from 
use of the negotiated procedure, and thus the arbitrator's actions in 
permitting arbitration of this grievance were in excess of his authority under 
the negotiated agreement which admonished him not to "add to, subtract from, 
or modify” the agreement. Although the Council will grant a petition for 
review of an arbitrator's award where it appears, based upon the facts and 
circumstances described in the petition for review, that the exception 
presents a ground that the arbitrator exceeded his authority by violating 
a specific limitation or restriction on his authority contained in the 
negotiated agreement, e.g., Department of the Air Force, Newark Air Force 
Station and American Federation of Government Employees, Local 2221 
(Atwood, Arbitrator), FLRC No. 76A-116 (Mar. 31, 1977), Report No. 123, the 
Council is of the opinion that the agency's petition fail? to provide the 
necessary facts and circumstances in support of its exception that the 
arbitrator exceeded his authority under the negotiated agreement. The 
agency again merely asserts that the grievant was a supervisor and thus was 
not entitled to any rights under the negotiated agreement. As previously 
indicated, the activity processed the grievance through the negotiated 
grievance procedure to arbitration before it challenged the status of the 
grievant; at no time did the activity ever seek a determination as to the 
status of the grievant from the Assistant Secretary; and the activity 
specifically submitted the precise question of arbitrability to the 
arbitrator, the resolution of which it now challenges as in excess of his 
authority under the negotiated agreement. Thus, in the circumstances of 
this case and for reasons more fully outlined under the first exception, this 
exception and such assertions provide no basis for acceptance of the agency’s 
petition under the Council's rules.

In its third exception the agency contends that the award fails to draw its 
essence from the negotiated agreement. In support of this exception, the 
agency maintains that the arbitrator failed to address the question of 
whether the grievant, as a supervisor, was excluded from the bargaining unit 
and precluded from use of the negotiated grievance procedure, and thus the 
award does not draw its essence from the negotiated agreement. Although 
the agency's exception states a ground upon which the Council grants review 
of an arbitration award, e.g., National Federation of Federal Employees 
Local 273 and U.S. Army Field Artillery Center and Fort Sill (Williams,

U  Nothing herein in any manner infringes upon the jurisdiction of the 
Assistant Secretary or would now prevent the parties from petitioning the 
Assistant Secretary to determine prospectively the status of the grievant's 
present position with respect to the bargaining unit.
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Arbitrator), FLRC No. 77A-44 (Aug. 23, 1977), Report No. 135, in support 
of this exception the agency primarily reiterates the arguments asserted 
in support of its previous exceptions. Thus, the agency does not provide 
the necessary facts and circumstances in support of this exception, 
especially since it does not appear how the award fails to draw its essence 
from the negotiated agreement when the arbitrator answered precisely the 
issues presented by the parties on the basis of his interpretation of the 
parties' negotiated agreement. Accordingly, this exception provides no 
basis for acceptance of the agency's petition.

In its fourth exception the agency contends that the award is based on a 
nonfact. In support the agency asserts that the arbitrator's determination 
that the grievant was a unit employee is contrary to the evidence of record. 
However, while the agency's exception states a ground upon which the Council 
grants review of an arbitration award, the Council is of the opinion that 
the agency has failed to provide the necessary facts and circumstances to 
support this exception. The Council will accept a petition for review of an 
arbitrator's award where it appears, based on the facts and circumstances 
described in the petition, that the central fact underlying the award is 
concededly erroneous, and in effect is a gross mistake of fact but for 
which a different result would have been reached. However, in support of 
this exception, the agency again merely repeats its previous assertions 
that the grievant was a supervisor which, as previously indicated, provide 
no basis for acceptance of the agency's petition in the circumstances of 
this case.

In its final exception the agency contends that the award lacks entirety.
In support the agency refers to its previous exceptions and again asserts 
that the arbitrator failed to resolve the central issue of the grievant's 
supervisory status. This exception does not state a ground upon which the 
Council has previously granted review of an arbitration award and apparently 
does not assert a ground similar to that upon which a challenge to a labor 
arbitration award is sustained by courts in private sector cases. American 
Federation of Government Employees, Local 3239, AFL-CIO and Social Security 
Administration, Cleveland Region, Area One Office, Southfield, tlichigan 
(Ott, Arbitrator), 4 FLRC 469 [FLRC No. 76A-67 (Aug. 31, 1976), Report No. 
111]. Moreover, the agency is again merely reiterating its previous asser­
tions. As indicated, such assertions provide no basis for acceptance of 
the agency's petition under the Council's rules.

Accordingly, the Council has denied review of the agency's petition because 
it fails to meet the requirements for review as set forth in section 2411.32 
of the Council's rules of procedure. Likewise, the agency's request for a 
stay of the award is denied.

By the Council.

cc: H . Roof 
AFGE



American Federation of Government Employees, AFLr-CIO> Local 2154 and 
Department of the Army, Headquarters Fort Sam Houston, Camp Stanley 
Storage Facility, Texas. The dispute involved the negotiability of 
management proposals concerning (1) union representation in discus­
sion of grievances at a particular stage of the parties’ negotiated 
grievance procedure; and (2) official time for representational 
activities under the Order.

Cotmcil action (October 27, 1978). The Council held that the proposals 
were negotiable under the Order. Accordingly, pursuant to section 
2411.28 of its rules, the Council sustained the agency’s determinations 
as to the negotiability of the proposals.

FLRC No. 78A-34
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, AFL-CIO, Local 2154

(Union)

and FLRC No. 78A-34

Department of the Army,
Headquarters Fort Sam Houston,
Camp Stanley Storage Facility, Texas

(Activity)

DECISION ON NEGOTIABILITY ISSUES

Agency Proposal I

Once a grievance is advanced to the formal third step, an additional 
union officer may be included in discussions regarding the grievance, 
if desired by the employee.

Agency Determination 

The agency determined that the proposal is negotiable under the Order.

Question Here Before the Council

The principal question is whether this management proposal is negotiable 
under section 13(a) of the Order.

Opinion

Conclusion; The agency proposal concerning the parties' negotiated grievance 
procedure is negotiable under section 13(a) of the Order. Accordingly, the 
agency determination of negotiability was proper and, pursuant to 
section 2411.28 of the Council’s rules, is sustained.JL'

This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the agency proposal. We decide 
only that, as submitted by the agency and based on the record before the 
Council, the proposal is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.
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Reasons; Section 13(a) of the Order^/ mandates that each negotiated 
agreement between an agency and a labor organization provide a procedure 
for the consideration of grievances arising in the bargaining unit. The 
policy underlying section 13(a) is that the parties should have great 
flexibility at the bargaining table to fashion a negotiated grievance 
procedure to suit their particular n e e d s T h u s ,  the parties are free 
to negotiate concerning any aspect of the grievance procedure, so long 
as that which is negotiated does not conflict with statute or the Order, 
and so long as the negotiated procedure itself does not cover matters for 
which a statutory appeal procedure exists .A/ For example, the parties may 
negotiate such aspects of the grievance procedure as the number of steps, 
time limits for processing grievances or the number of union and management 
participants at the various steps of the procedure.

The management proposal, here at issue, by its plain language and the 
agency's statement of its intended meaning, merely would establish a 
procedure for Including an additional union representative in discussions 
of a grievance at the formal third step of the parties’ negotiated 
grievance procedure. The determination of whether there would be such an 
additional union representative would be left to the employee being repre­
sented by the union in the grievance procedure. Thus, should a grlevant 
elect to request the presence of an additional union officer, nothing in 
the language of the proposal or in the agency's stated intent as reflected 
in the record before the Council would limit the union in the selection of 
the particular officer to be Included in the discussion.

l! Section 13(a) of the Order provides:

Sec. 13. Grievance and arbitration procedures, (a) An agreement 
between an agency and a labor organization shall provide a procedure, 
applicable only to the unit, for the consideration of grievances. The 
coverage and scope of the procedure shall be negotiated by the parties 
to the agreement with the exception that it may not cover matters 
for which a statutory appeal procedure exists and so long as it does 
not otherwise conflict with statute or this Order. It shall be the 
exclusive procedure available to the parties and the employees in the 
unit for resolving grievances which fall within its coverage. However, 
any employee or group of employees in the unit may present such 
grievances to the agency and have them adjusted, without the inter­
vention of the exclusive representative, as long as the adjustment is 
not inconsistent with the terms of the agreement and the exclusive 
representative has been given opportunity to be present at the 
adjustment.

V  Labor-Management Relations in the Federal Service (1975), at 43.

hJ See, e.g.. Graphic Arts International Union, Local 234 and ERDA, Technical 
Information Center, Oak Ridge, Tenn., FLRC No. 76A-65 (Aug. 2, 1977),

(Continued)

747



Such a proposal concerns a part of the overall procedure which, as already 
Indicated, the parties are required to negotiate and are provided con­
siderable discretion in negotiating under section 13(a) of the Order. 
Moreover, there is no showing that any aspect of the procedure conflicts with 
statute or the Order.^/ Finally, since the proposal itself does not 
address the coverage of the negotiated grievance procedure, it does not 
deal with matters for which a statutory appeal procedure exists.

Accordingly, the proposal is negotiable under section 13(a) of the Order 
as part of the negotiated grievance procedure.

Agency Proposal II

It is not intended that official time will be granted to any one 
employee for repeated service as a union representative when such

(Continued)

Report No. 132 at 2-3; Bureau of Prisons and Federal Prisons Industries, 
Inc., Washington, D.C. and Council of Prison Locals, AFGE, 3 FLRC 352 
[FLRC No. 74A-24 (Aug. 15, 1975), Report No. 74].

V  While the union contends that the proposal is an "attempt by management 
to interfere with the union's right to determine who will represent it in 
formal discussions" under section 10(e) of the Order, such contention is 
not borne out by the proposal itself. The proposal, as indicated by its 
plain language and in the record before the Council, merely provides a 
procedure regarding the number of union representatives includable in dis­
cussions at the formal third stage of the parties* negotiated grievance 
procedure. As already indicated, should a grievant elect to request the 
presence of an additional union officer, nothing in the language of the 
proposal or in the agency's stated intent as reflected in the record before 
the Council would limit the union in the selection of the particular officer 
to be included in the discussion. Accordingly, apart from other considera­
tions, we find the agency's proposal does not relate to such a determination 
and, hence, find the union's contention to be without merit with regard to 
the proposal at issue here.

The union also asserted in its petition to the Council that the proposal 
should be held nonnegotiable because it violates section 19(a) of the Order. 
Such an assertion, in the circumstances herein, does not provide a basis for 
setting aside the agency determination of negotiability. Rather, it appears 
to conjecture an unfair labor practice by management. The proper for\jm in 
which to raise such an issue is therefore not a negotiability dispute before 
the Council but an unfair labor practice proceeding before the Assistant 
Secretary. American Federation of Government Employees, Local 1749 anH 
Laughlin Air Force Base, Del Rio. Texas, FLRC No. 77A-86 (June 29, 1978), 
Report No. 151, n. 10 at 6, and AFGE Local 2151 and General Services 
Administratton. Refeion 3. 3 FLRC 668, 674, n. 5 [FLRC No. 75A-28 (Oct. 8, 
1975), Report No. 86].
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repeated service would interfere with the performance of regular 
duties.

Agency Determination 

The agency determined that the proposal is negotiable under the Order.

Question Here Before the Council

The question is whether this management proposal is negotiable under the 
Order.

Opinion

Conclusion: The agency proposal involving official time for representational 
activities is negotiable under the Order. Thus, the agency head's determinatioi 
that the proposal is negotiable under the Order was proper and, pursuant to 
section 2411.28 of the Council's rules and regulations, is sustained.^/

Reasons: The union contends inter alia that this proposal is "the employer's 
attempt to minimize the effectiveness of the top [local] union officer" 
by preventing such officer "from using all, or a majority, of her time to 
represent employees of the bargaining unit." Without deciding that such an 
interpretation of the agency's proposal would render the proposal non- 
negotiable,Z/ we are of the opinion that the union's interpretation of the 
meaning and intent of the proposal is not borne out by either the language 
of the proposal or its intended meaning as reflected in the record before 
the Council.

The proposal, as reflected by its language and the record before the Council, 
merely would establish a standard of "reasonableness" with regard to the

This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the agency proposal. We decide 
only that, as submitted by the agency and based on the record before the 
Council, the proposal is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.

Jj This union contention that management is attempting to minimize the 
effectiveness of local union officals appears to conjecture an unfair 
labor practice by management. Such an assertion, in the circumstances 
herein does not provide a basis for setting aside an agency determination 
of negotiability. The proper forum in which to raise such an issue is 
therefore not a negotiability dispute before the Council but an unfair 
labor practice proceeding before the Assistant Secretary. See cases cited 
note 5, supra.
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amount of official time that may be used by union representatives for the 
performance of representational functions .8̂ /

The Council has previously interpreted the Order with respect to the 
negotiability of proposals concerning official time for union representa­
tives to engage in various representational activities, ruling that:^/

. . . nothing in the Order prohibits an agency and a labor organiza­
tion from negotiating provisions . . . which provide for official 
time for union representatives to engage in contract administration 
and other representational activities which are of mutual interest 
to both the agency and the labor organization and which relate to the 
labor-management relationship and not to "internal” union business.

Likewise, in its decisions on negotiability issues, the Council has 
consistently held proposals involving the amount of official time to be 
used by union representatives for the performance of representational 
activities as well as proposals establishing procedures for the use of 
such time to be negotiable under the Order.10/ Since the proposal here in 
dispute involves solely the establishment of a standard for determining the 
amount of official time to be granted under the parties' agreement, the 
Council interpretation and decisions referred to above are applicable to 
it. Accordingly, we sustain the agency head's determination of negotiability 
as to this proposal.

By the Council.

Issued: October 27, 1978

There is no stated intent on the part of the agency and we do not 
interpret the proposal as requiring that union members who perform 
representational functions on official time do the same quantity of work as 
if they had spent no official time in the performance of such representa­
tional functions. See Department of the Air Force. Base Procurement Office, 
Vandenberg Air Force Base, California. A/SLMR No. 485, FLRC No. 75A-25 
(Nov. 19, 1976), Report No. 118.

Interpretation of the Order and Statement on Major Policy Issue. 3 FLRC 
874, 878 [FLRC No. 75P-1 (Dec. 17, 1975). Report No. 90].

10/ See, e.g., American Federation of Government Employees. Local 174Q an<l 
Laughlin Air Force Base. Del Rio, Texas, FLRC No. 77A-86 (June 29, 1978), 
Report No. 151, at 3-8.
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U.S. Army, Europe and Seventh Army and Army and Air Force Exchange 
Service, Europe, A/SLMR No. 1006. The Assistant Secretary dismissed 
the section 19(a)(1) complaint against USAREUR and the section 19(a)(1) 
and (6) complaint against AAFES related to a RIF affecting unit employees, 
which complaints were filed by the union (Local 2348, American Federation 
of Government Employees, AFL-CIO). The union appealed to the Council, 
alleging that the decision of the Assistant Secretary was arbitrary and 
capricious and presented major policy Issues.

Council action (October 27, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 
of the Council's rules of procedure; that Is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious or present 
any major policy Issues. Accordingly, the Council denied the union's 
petition for review.

FLRC No. 78A-41
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October 27, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. James R. Rosa 
Assistant General Counsel 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re; U.S. Army, Europe and Seventh Army 
and Army and Air Force Exchange 
Service, Europe, A/SLMR No. 1006, 
FLRC No. 78A-41

Dear Mr. Rosa:

The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision, and the agency’s opposition thereto, 
in the above-entitled case.

In this case, as found by the Assistant Secretary, American Federation of 
Government Employees, Local 2348, AFL-CIO (the union) was the exclusive 
representative of the regular U.S. citizen civilian employees employed by 
the Army and Air Force Exchange Service, Europe (AAFES) at Munich, Germany. 
The AAFES also employs German local national employees (LN’s); however, 
the LN’s are not represented by the union. AAFES and the union are 
parties to an agreement which was in effect at all times material herein. 
Among other things, the agreement contained the following provisions:

Article IV, AUTHORITY, LEGAL AND REGULATORY APPLICATIONS

Section 2. In the administration of all matters covered by this 
agreement, officials and employees are governed by existing or 
future laws and the regulations of appropriate authorities, includ­
ing policies set forth in AAFES Personnel Regulations; by published 
agency policies and regulations in existence at the time the agree­
ment was approved; and by subsequently published agency policies 
and regulations required by law or by the regulations of appropriate 
authorities, or authorized by the terms of a controlling agreement 
at a higher agency level.

Article XIV, REORGANIZATION AND REDUCTION IN FORCE

Section 2. Notwithstanding the provisions of Article IV, it 
is agreed that the provisions of AR 60-21/AFR 147-15, on
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reductlon-ln-force (RIF) in effect at the time of a reduction- 
in-force action shall apply.i/ [Footnote added.]

The U.S. Army, Europe (USAREUR), a military command under Headquarters, 
U.S, European Command, has, as part of its mission, responsibility for 
establishing policies and negotiating agreements with trade unions 
throughout the Federal Republic of Germany covering wages and other con­
ditions of employment for LN's. USAREUR reached an understanding with 
the representatives of the Federal Republic of Germany that, in the event 
of a reduction-in-force (RIF), LN’s would be given preference over U.S. 
civilian employees occupying positions designated or set aside for LN’s.
To implement this understanding the USAREUR issued Regulation 690-84.
The following year, the AAFES was required to initiate a RIF action 
involving positions designated for LN’s. Under the provisions of 
Regulation 690-84, by which the RIF was implemented, certain L N’s were 
retained in preference to certain U.S, citizen civilian employees whom 
the union represented. Thereafter, AAFES and the union representatives 
had discussions concerning the RIF. At that time, AAFES formally notified 
the union that it had conducted the RIF pursuant to Regulation 690-84, 
that it was required to do so by virtue of a command policy, and that 
some unit employees would be displaced by L N’s. The union objected to 
the RIF procedure set forth under Regulation 690-84, and contended that 
the RIF shotild be conducted pursuant to the provisions set forth in 
AR 60-21/AFR 147-15. The AAFES responded that the USAREUR had determined 
which personnel should receive preference during the RIF involving AAFES 
employees and that there was no latitude for renegotiating retention 
rights of those U.S. citizens Involved in the RIF.

The union then filed unfair labor practice complaints alleging that the 
USAREUR violated section 19(a)(1) of the Order by promulgating Regulation 
690-84 which required AAFES to utilize the provisions of that regulation 
rather than the RIF procedures of AR 60-21/AFR 147-15 incorporated in the 
negotiated agreement between AAFES and the union in conducting a RIF 
affecting unit employees; and that AAFES violated section 19(a)(1) and (6) 
of the Order by conducting the RIF affecting unit employees in a manner 
inconsistent with the terms of the agreement between AAFES and the union.

The Assistant Secretary found that, under the particular circumstances 
involved, USAREUR did not violate the Order by promulgating and requiring 
AAFES to implement the provisions of Regulation 690-84. In so finding, 
the Assistant Secretary stated:

Thus, in Article XIV of the negotiated agreement between the AAFES 
and the [union], the parties specifically incorporated by reference

V  Chapter I, Section IV, Paragraph 1-29 of AR 60-21/AFR 147-15 states:

Treaties and overseas command policy. Employees in oversea foreign 
areas will be subject to the terms and conditions of applicable 
treaties, agreements, laws and over sea command policies as well as 
to this regulation. . . . [Emphasis added.]
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the provisions of AR 60-21/AFR X47-15 with respect to RIF matters, 
which necessarily included Chapter I, Section IV, Paragraph 1-29 
of AR 60-21/AFR 147-15 provid[lng], in part, that "Employees in 
oversea foreign areas will be subject to the texms and conditions 
of applicable treaties, agreements, laws and over sea command 
policies . . . "  Under these circumstances, from a reading of AR 
60-21/AFR 147-15 in its entirety, I conclude that employees located 
in oversea foreign areas such as those involved in the instant case, 
were subject to overseas command policies of the USAREUR, an over­
seas .command. Consequently, in my opinion, the actions of the 
USAREUR in issuing an oversea command policy— i.e.— Regulation 
690-84— and requiring the implementation of the provisions thereof 
by the AAFES in the latter's conducting a RIF action affecting employ­
ees ̂ exclusively represented by the [union], did not result in an 
improper unilateral modification of the terms and conditions 
established in the negotiated agreement between AAFES and the [union], 
as such agreement was made expressly subject to oversea command 
policies .A' Accordingly, I shall order that both complaints herein be 
dismissed in their entirety.

^/ Whether or not the promulgation and implementation of Regulation 
690-84 was violative of law, as argued by the [union], is not an 
appropriate matter for resolution under the unfair labor practice 
procedures of the Executive Order.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision is arbitrary and capricious in that he 
dismissed the unfair labor practice charges in this case on the basis of 
contract'provisions which specifically bind the parties to obey applicable 
futureaand existing law while refusing to interpret and apply the law 
which both the Order and the parties' agreement provide shall govern the 
administration of the agreement. Further, you allege that the Assistant 
Secretary's decision presents two major policy issues: (1) "May the 
Assistant Secretary refuse to interpret and enforce the language of 
[s]ect'ion 12 of the Executive Order as incorporated in collective 
bargaining agreements[?]" and (2) "Must a party to a collective bargaining 
agreement resort to court action to enforce contract provisions guaranteed 
by statute, section 12 of the Executive Order, and a collective bargaining 
agreement which provides that the parties' contract will be administered 
in accordance with applicable law[?]"

In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of the Council's rules 
governing review. That is, the decision of the Assistant Secretary does 
not present any major policy issues or appear arbitrary and capricious.

With respect to your allegation that the Assistant Secretary's decision 
is arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision
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in the circumstances of this case. Your contentions In this regard, and 
your stated major policy Issues all go to the Assistant Secretary's 
alleged refusal to Interpret and enforce app^llcable law In resolving the 
unfair labor practice complaint. However, nothing in your petition for 
review discloses any basis to support such a contention. Moreover, the 
Council notes particularly the Assistant Secretary's finding that the 
issuance of an oversea command policy (Regulation 690-84) by USAREUR 
and the implementation thereof by AAFES in conducting the RIF herein 
"did not result in an improper unilateral modification of the terms and 
conditions established in the negotiated agreement between AAFES and 
the [union], as such agreement was made expressly subject to oversea 
command policies."

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal falls to meet 
the requirements for review as set forth in section 2411.12 of the 
Council's rules of procedure. Accordingly, review of your appeal is 
hereby denied.

By the Council.

Sincerely,

Henry B. 
Executive

azier II 
)irector

cc: A/SLMR 
Labor

LTC R. M. Mittlestaedt 
Army

R. Edwards 
AAFES
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Local 2578, American Federation of Government Employees^ AFL-CIO and 
National Archives and Records Service, General Services Administration. 
The dispute Involved the negotiability of union proposals that would, 
in effect, permit employees to eat or drink at their desks without 
regard to the presence in the office of archival materials; and would 
preclude the agency from requiring employees to perform work with 
archives in at least three offices located in stack areas.

Council action (October 27, 1978). The Council held that the union’s 
proposals were excepted from the agency's obligation to bargain by 
section 11(b) of the Order. Accordingly, pursuant to section 2411.28 
of its rules, the Council sustained the agency's determinations that 
the proposals were nonnegotiable.

FLRC No. 78A-44
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Local 2578, American Federation of 
Government Employees, AFL-CIO

(Union)

and FLRC No. 78A-44

National Archives and Records Service,
General Services Administration

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

(Activity)

DECISION ON NEGOTIABILITY ISSUES

Union Proposal I-̂ ^

That employees will not eat or drink at their desks in their offices 
if and when there are archives on their desks.

Agency Determination

The agency determined in part that the proposal is nonnegotiable because it 
is excepted from the agency's obligation to negotiate under section 11(b) 
of the Order.

Question Here Before the Council

The question is whether the proposal is excepted from the agency's obligation 
to bargain by section 11(b) of the Order.

1./ In January 1978, the National Archives and Records Service informed 
the union that due to the acquisition of new stack space at the Washington 
National Records Center Building some employees' desks would be relocated. 
The union was also informed that smoking, drinking, and eating would not be 
permitted in the offices located in the stack areas. Subsequently, the 
union requested, and was granted, an opportunity to negotiate with agency 
management regarding the "impact and implementation" of these management 
actions. The union made certain proposals (in the nature of "counter­
proposals" to the agency's intended actions) which, upon referral, were 
determined by the agency to be nonnegotiable. Those proposals form the 
substance of the instant dispute.
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Conclusion; The proposal concerns matters related to the technology of 
performing the agency's work and Is excepted from the agency's obligation 
to bargain by section 11(b) of the Order.^/ Thus, the agency determination 
that the proposal Is nonnegotlable was proper and, pursuant to section 2411.28 
of the Council's rules and regulations. Is sustained.

Reasons; The mission of the National Archives and Records Service of the 
General Services Administration (NARS) Includes the preservation of the 
records of the Federal Government.^/ In the Instant case, NARS has adopted 
and utilizes various protective and preventive measures designed to maintain 
an environment suitable to carrying out the records preservation aspect of 
its mission. For example, all accessioned paper records are required, among 
other things, to be fumigated and made free of dust, stored In areas main­
tained at a constant temperature of 70 degrees and humidity of 50 percent,, 
and kept free of Insects, rodents, and other paper-destroying pests .A/ In 
complementary manner, smoking, eating, and drinking are prohibited in offices 
which are located in stack areas and which are used in part as research 
rooms or for records storage^/ because of the potentially harmful effect of 
these activities on paper records.

The agency contends that the prohibition on smoking, eating, and drinking 
in employee offices where records are stored or used is a part of its records 
preservation "technology," i.e., the technology of performing the work of the 
agency, which is excepted from the obligation to bargain under section 11(b)

Opinion

2J In view of our decision herein, it is unnecessary to consider the 
remaining contentions of the agency concerning the negotiability of the 
proposal or to reach the procedural issue raised by the agency.

_3/ 44 U.S.C. 2105 provides, in relevant part, as follows:

The Administrator of General Services shall provide for the 
preservation, arrangement, repair and rehabilitation, duplication 
and reproduction . . . description, and exhibition of records or 
other documentary material transferred to him as may be needful 
or appropriate . . . .

4/ See generally National Archives Procedures, NAR P 1848.lA, chap. 3.

V  National Archives Procedures, NAR P 1848.lA, chap. 3, para. 4g provides, 
in relevant part, as follows:

Do not smoke, eat, or drink in any area in which records are stored 
or used. This prohibition does not apply to offices except those 
located in stack areas used in part as research rooms or for the 
storage of records.

758



of the Order;— / and that the union's proposal is nonnegotiable because it 
would require the agency to negotiate with respect to that technology. In 
the circumstances of this case, we agree with the agency.

The union's proposal provides that employees will not eat or drink in their 
offices when archival records are present on their desks. That is, the 
proposal would, in effect, permit an employee to eat or drink in his or 
her office without regard to the presence in the office of archival 
materials so long as those materials are not on the employee's desk.
However, as indicated above, the prohibition on eating and drinking in 
offices located in stack areas where records are stored or used is a part 
of the group of protective and preventive measures which the agency utilizes 
to maintain an environment suitable to the preservation of records. As such, 
it is a part of the technology of performing the agency's work. Accordingly, 
since the union's proposal would require the agency to negotiate regarding 
the technology by means of which the agency accomplishes its mission of 
preserving archival records, which is a matter excepted from the agency's 
obligation to bargain by section 11(b) of the Order, we find that the 
proposal is nonnegotiable.2'

Union Proposals II and III
That three offices (rather than just one, as management proposes) 
be used as a combination work and lounge area, exclusive of any 
work done with archives in order to continue to permit the 
convenience of a cigarette or a cup of coffee without having to go 
into the bathroom lavatory;
That archives, rather than smoking/drinking/eating, be excluded 
from the offices to permit the employees working in a dismal 
warehouse a modicum of convenience.

Agency Determination
The agency determined in part that the proposals are nonnegotiable because 
they are excepted from the agency's obligation to bargain under section 11(b) 
of the Order.

_6/ Section 11(b) of the Order provides, in relevant part, that "the 
obligation to meet and confer does not include matters with respect to . . . 
the technology of performing [the agency's] work . . . ."
2J We emphasize that our decision is limited to the particular circumstances 
of this case and should not be construed as expressing any opinion on the 
negotiability of proposals regarding the right of employees to smoke, eat, 
or drink in their offices in other circumstances, not here present.
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The question is whether the proposals are excepted from the agency's 
obligation to bargain by section 11(b) of the Order.

Opinion

Conclusion; The proposals concern matters related to the technology of 
performing the agency’s work and are excepted from the obligation to 
bargain by section 11(b) of the Order.^/ Thus, the agency determination 
that the proposals are nonnegotiable was proper and, pursuant to sec­
tion 2411.28 of the Council’s rules and regulations, is sustained.

Reasons; These two union proposals would preclude the agency from 
requiring employees to perfom work with archives in at least three of the 
offices located in the stack areas. That is, the proposals would prohibit 
the agency from deciding to use its office workspace for the purpose of 
performing work with archives. The agency argues that, because these 
proposals relate to the use of agency workspace, they are excepted from the 
agency's obligation to bargain on matters related to the technology of 
performing the agency's work within the meaning of section 11(b) of the 
Order,^/ as interpreted and applied in Council decisions. We find merit in 
this contention.
The issue of the agency's right to determine the use of office workspace 
for purposes related to the work of the agency was resolved by the Council 
in the IRS. Chicago District and IRS, Philadelphia District cases.10/
These cases involved union proposals which would have required the agency 
to provide confidential office space and conference rooms for certain 
specified groups of employees. That is, the proposals would have required 
the agency to provide workspace to be used for a specific purpose related 
to the performance of the agency's work. The Council found that the propo­
sals regarding the use of agency workspace would require the agency to 
negotiate concerning the adoption of a particular technology of performing 
the work of the agency, and, therefore, that the proposals were nonnegotiable 
under section 11(b) of the Order. Similarly, the proposals in the present 
case would preclude the agency from determining that work on archives will 
be performed in at least three offices located in the stack areas. The

Question Here Before the Council

In view of our decision herein, it is unnecessary to consider the remaining 
contentions of the agency concerning the negotiability of these proposals.

See n. 6 supra.

10/ National Treasury Employees Union Chapter No. 010 and Internal Revenue 
Service. Chicago District. 4 FLRC 125 [FLRC No. 74A-93 (Feb. 24, 1976),
Report No. 98]; National Treasury Employees Union; Chapter No> 22, National 
Treasury Employees Union; and United States Department of the Treasury. 
Internal Revenue Service. Philadelphia District. 4 FLRC 597 [FLRC No. 75A-118 
(Nov. 19, 1976), Report No. 118].
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proposals thereby would require the agency to negotiate on the technology 
adopted by the agency, i.e., the use of its workspace for specific purposes 
related to the performance of the agency's work. Thus, based on our 
decisions in IRS, Chicago District and IRS, Philadelphia District, we 
conclude that the subject proposals concern the technology of performing 
the agency's work and, hence, are excepted from the agency's obligation to 
bargain by section 11(b) of the Order. Accordingly, we sustain the agency 
head's determination that the proposals are nonnegotiable.iJL/

By the Council.

Henry B. PS;^zier III 
Executive Director

Issued: October 27, 1978

11/ We do not decide in the present case that a proposal to provide an 
employee lounge area in other than office workspace, or concerning other 
matters relating to the impact and implementation of the management 
actions here involved, would be excepted from the agency's obligation to 
bargain under section 11(b) of the Order.
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General Services Administration, Public Buildings Service, Louisville, 
Kentucky, and Region IV, GSA, Assistant Secretary Case No. 41-5685(CA). 
The Assistant Secretary denied the request for review filed by the union 
(National Federation of Federal Employees), seeking reversal of the 
Regional Administrator's dismissal of the union's section 19(a)(1), (2) 
and (6) complaint against the activity (concerning the activity's denial 
of union representation to an employee during the oral reply stage of 
an adverse action proceeding). The union appealed to the Council, 
contending that the Assistant Secretary's decision raised a major policy 
issue.
Council action (October 27, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 
of the Council's rules of procedure; that is, the decision of the 
Assistant Secretary did not present a major policy issue and the union 
neither alleged, nor did it appear, that his decision was arbitrary 
and capricious. Accordingly, the Council denied the union's petition 
for review.

FLRC No. 78A-48
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October 27, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 20415

Mr. Robert J. Englehart 
Staff Attorney
National Federation of Federal Employees 
1016 16th Street, NW.
Washington, D.C. 20036

Re; General Services Administration, Public Buildings 
Service, Louisville, Kentucky, and Region IV, GSA, 
Assistant Secretary Case No. 41-5685(CA), FLRC 
No. 78A-48

Dear Mr. Englehart:
The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision in the above-entitled case.
In this case, as found by the Assistant Secretary, an official of the 
General Services Administration, Public Buildings Service, Louisville, 
Kentucky (the activity) notified an employee in a bargaining unit 
represented by the National Federation of Federal Employees (the union) 
that the activity intended to terminate him for cause and that he had 10 
days to reply. The employee designated the xjnion as his representative. 
Thereafter the union requested an opportunity for an oral reply. When 
the oral reply meeting was subsequently held, the local union president 
acconq>anied the employee as his representative. However, the union 
official was asked to leave the meeting and did so. The ttnion filed an 
unfair labor practice complaint alleging that the activity violated 
section 19(a)(1), (2) and (6) of the Order by refusing to allow the union 
to represent the unit enq>loyee during the oral reply stage of an adverse 
action proceeding, even though the employee had designated the union as 
his representative. In this regard, you alleged that the oral reply 
stage of an adverse action proceeding constituted a formail discussion 
under section 10(e) of the Order.
The Regional Administrator (RA) dismissed the union's complaint, concluding 
that the activity's conduct in denying the employee union representation 
during the oral reply stage of the adverse action proceeding was not in 
violation of the Order. The Assistant Secretary denied the union's request 
for review seeking reversal of the RA's dismissal of the complaint, stating 
as follows:

With regard to the only issue raised in your complaint— an employee's 
right to representation in an adverse action proceeding, and the
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union's right to act as such a representative— I concur with the 
Regional Administrator's conclusions. Thus, having noted particu­
larly that the parties' negotiated agreement contains no provisions 
giving either an individual employee or the union any representational 
rights during an adverse action proceeding, I find that no such 
absolute right exists under the Order. Naval Ordnance Station, 
Louisville, Kentucky, FLRC No. 74A-54.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision raises a major policy issue "concerning 
the proper interpretation and application of section 10(e) of [the] Order," 
more specifically "[w]hether the agency's denial of the union's request 
to represent [the employee] in the agency phase of a removal action after 
[the employee] had requested such representation constitutes an unfair 
labor practice." Citing the Assistant Secretary's decision in Norfolk 
Naval Shipyard ,ji./ you assert that his reasoning in that case for finding 
that a right of union representation under section 10(e) obtained, is 
equally applicable to the facts of the instant case.
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not present a major policy issue 
and you neither allege, nor does it appear, that his decision is arbitrary 
and capricious. As to the alleged major policy issue concerning the 
proper interpretation and application of section 10(e) to the circumstances 
of the instant case, in the Council's view no basis for Council review is 
presented. In this regard the Council notes the Assistant Secretary's 
conclusion, with respect to an employee's right to representation in an 
adverse action proceeding, " . . .  that no such absolute right exists 
under the Or d e r . M o r e o v e r ,  you do not allege and it does not otherwise

\J Department of Defense, U.S. Navy, Norfolk Naval Shipyard, A/SLMR 
No. 908, (Sept. 23, 1977), review granted, FLRC No. 77A-141 (May 2, 1978), 
Report No. 149. In Norfolk, the Assistant Secretary concluded, in pertinent 
part, that meetings called for the explicit purpose of terminating four 
probationary employees were formal discussions within the meaning of 
section 10(e) of the Order and, consequently, the activity's refusal to 
allow the union the right to represent the employees in such discussions 
violated section 19(a)(6) of the Order. The Coimcil held that the decision 
of the Assistant Secretary raised a major policy issue, namely; Whether 
the Assistant Secretary's interpretation and application of section 10(e) 
of the Order in the circumstances of the case are consistent with the 
purposes and policies of the Order.
7j United States Department of the Navy. Naval Ordnance Station, Louisville, 
Kentucky, A/SLMR No. 400, 3 FLRC 686 [FLRC No. 74A-54 (Oct. 23, 1975),
Report No. 87]. See also Statement on Major Policy Issue, 4 FLRC 709 [FLRC 
No. 75P-2 (Dec. 2, 1976), Report No. 116].
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appear that the Assistant Secretary's decision was arbitrary and 
capricious.

Since the Assistant Secretary's decision does not present a major policy 
issue and you neither allege, nor does it appear, that his decision is 
arbitrary and capricious, your appeal fails to meet the requirements for 
review as set forth in section 2A11.12 of the Council's rules of procedure. 
Accordingly your petition for review is hereby denied.
By the Council.

cc: A/SLMR 
Labor
W. A. Gresham 
GSA
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American Federation of Govermnent Employees, Local 1963 and Veterans 
Administration Hospital, Danville, Illinois. The dispute involved 
the negotiability of a union proposal concerning the appointment of a 
nonsupervisory member of the bargaining unit to serve in an advisory 
capacity on certain management committees.

Council action (October 27, 1978). The Council held that the union's 
proposal was outside the bargaining obligation established by section 
11(a) of the Order. Accordingly, pursuant to section 2411.28 of its 
rules, the Council sustained the agency's determination that the pro­
posal was nonnegotiable.

FLRC No. 78A-56
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, Local 1963

(Union)

FLRC No. 78A-56
Veterans Administration Hospital,
Danville, Illinois

(Activity)

DECISION ON NEGOTIABILITY ISSUE 

Union Proposal
One fully qualified nonsupervisory member of the bargaining unit 
will be appointed in an advisory capacity to each of the following 
committees:

1. Clinical Advisory
2. Professional Equipment
3. Health Standards Review
4. Administrative Accreditation

The agency, local management shall determine the qualifications, 
the same as with other committee members, the union will nominate 
qualified candidates and management will select one from each list 
of qualified nominees from the appropriate list for that committee.

Agency Determination
The agency determined that the proposal is nonnegotiable because it is 
outside the scope of bargaining under section 11(a) of the Order.

Question Here Before the Council
The question is whether the union's proposal is within the scope of 
bargaining under section 11(a) of the Order.
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Conclusion: The union's proposal Is outside the bargaining obligation 
established by section 11(a) of the Order.A/ Thus, the agency determination 
that the proposal is nonnegotlable was proper and, pursuant to sec­
tion 2411.28 of the Council's rules (5 C.F.R. 2411.28) is hereby sustained.

Reasons; Section 11(a) of the Order^/ establishes, within specified limits 
not here in issue, an obligation to bargain concerning personnel policies 
and practices affecting the bargaining unit and matters affecting bargaining 
unit working conditions. In our opinion, the proposal here in dispute is 
outside the agency's obligation to bargain; it does not directly relate to 
personnel policies and practices and matters affecting working conditions 
within the meaning of section 11(a) of the Order.
The Clinical Advisory Committee, to which the disputed proposal relates, is 
characterized in the record as a body composed of management officials, 
established to work toward collective planning and evaluation of the 
hospital's overall mental health program and medical-surgical program.
The committee functions exclusively to advise management in the development 
of procedures by which the hospital can provide quality patient care, and 
is involved with determining the standards of care, planning and evaluation 
of the hospital's overall health program, and promoting effective interpro­
fessional communications (see attached APPENDIX A). The Equipment Committee, 
to which the disputed proposal also relates, is also a body composed of high 
level management officials. The committee is concerned, in essence, with 
the purchase and utilization of equipment necessary for the operation of 
the hospital. It reviews departmental requests for equipment purchases or 
replacements and assigns priorities to the requests which, to the extent 
that funds are available, determine the hospital equipment purchases to be 
made (see attached APPENDIX B).

Opinion

1̂/ According to the uncontroverted contentions of the agency, a Clinical 
Advisory Committee and a Professional Equipment Committee have been 
established at the hospital; however, neither a Health Standards Review 
Committee nor an Administrative Accreditation Committee is in existence 
nor is the establishment of either one contemplated. Therefore, our 
decision herein is limited to the question of participation by bargaining 
unit members on the Clinical Advisory Committee and the Professional 
Equipment Committee. We do not pass upon the union proposal herein insofar 
as it concerns the Health Standards Review Committee and the Administrative 
Accreditation Committee for such a ruling would be advisory in nature.
Such advisory opinions are expressly precluded by section 2411.53 of the 
Council's rules (5 C.F.R. 2411.53).

7j Section 11(a) of the Order provides in relevant part:
Sec. 11. Negotiation of agreements. (a) An agency and a labor 
organization that has been accorded exclusive recognition, through 
appropriate representatives, shall meet at reasonable times and confer 
in good faith with respect to personnel policies and practices and 
matters affecting working conditions, so far as may be appropriate 
under applicable laws and regulations . . . and this Order.
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The proposal in dispute, by its expressed terms and as explained by the 
union in its submissions to the Council, is concerned exclusively with 
the appointment of a nonsupervisory member of the bargaining unit in an 
advisory capacity to the Clinical Advisory and Professional Equipment 
Committees.

In our opinion, as already indicated, the proposal in dispute is outside 
the agency's obligation to bargain because it does not directly relate to 
personnel policies and practices and matters affecting working conditions 
within the meaning of section 11(a) of the Order. Clearly, appointment of 
a bargaining unit member in an advisory capacity to the Clinical Advisory 
Committee (a management body established to advise management in the 
development of procedures by which the hospital can provide quality patient 
care) and the Equipment Committee (a management body which advises manage­
ment in the purchase and utilization of equipment necessary for the 
operation of the hospital) does not, of itself, involve such personnel 
policies or practices or matters affecting working conditions of bargaining 
unit employees.^/ Furthermore, the activities of the committees, in 
advising management on various matters relating to the hospital's mission 
of providing quality patient care and developing a health care system 
capable of meeting the changing needs of veteran patients, do not themselves 
involve personnel policies and practices, or other matters affecting working 
conditions .A/

Accordingly, since the union's proposal falls outside the scope of required 
bargaining under section 11(a) of the Order, we must hold that the proposal 
is not one on which the agency is obligated to negotiate.
By the Council.

Attachments
Issued: October 27, 1978

_3/ National Treasury Employees Union and U.S. Customs Service, Region VII,
Los Angeles, California, FLRC No. 76A-111 (July 13, 1977), Report No. 131, and 
cases cited therein; and National Federation of Federal Employees, Local 1745 
and Veterans Administration Data Processing Center, Austin. Texas, FLRC 
No. 77A-1 (Aug. 26, 1977). Report No. 135.
A/ The impact oa personnel policies and practices concerning bargaining 
unit members and on bargaining unit working conditions of a determination 
of any of the committees or a decision of management, based on a committee 
recommendation, would, of course, be a proper matter for negotiation under 
section 11(a) of the Order.
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APPENDIX A

VAH, Danville, Illinois, Hospital Memorandum #11-32, dated January lA, 1977, 
provides:

CLINICAL ADVISORY COUNCIL

I. PURPOSE: To develop a multidisciplinary committee of Service Chiefs 
which would work toward collective planning and evaluation of the hospital's 
overall mental health program and medical-surgical program.
II. POLICY: The purpose and goal of our hospital is to provide quality 
patient care. To accomplish this mission, plans, treatment programs, and 
utilization of personnel and space must be developed to meet the changing 
needs of our veteran patients.

III. PROCEDURES:

A. Membership:
Associate Chief of Staff for Ambulatory Care
Chief, Medical Administration Service
Chief, Nuclear Medicine Service
Chief, Nursing Service
Chief, Psychiatry Service
Chief, Psychology Service
Chief, Social Work Service

The chairperson will be elected by the Council and will serve 
for a period of six months.

B. When the programs under study indicate the need for additional 
resource personnel, or concern a Service not represented on the 
Council, the Chairperson has the authority to request their assistance.
C. The council will meet monthly and at the call of the Chairperson. 
Minutes of meetings will be maintained. Special reports of studies 
and recommendations will be submitted to the Chief of Staff and, as 
appropriate, to the Clinical Executive Board.

IV. FUNCTIONS:

A. Integrate the professional services objectives with the goals of 
the Chief Medical Director, thereby developing an overall operating 
plan.

B. Develop procedures for achieving designated goals and objectives.
C. Develop standards and reporting methods to provide the Chief of 
Staff with reliable records and current information.
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D. Promote efficiency by improving communication between Services, 
resolving interdisciplinary differences, and avoiding duplication 
of effort.

E. Present a thorough analysis of problems, issues or programs so 
that the Chief of Staff will be in a position to make appropriate 
decisions.

F. Function as a monitoring group to assess, on a continuing basis, 
the quality of patient care services being provided.

V. RESCISSION: Hospital Memorandum #11-32 dated 6/23/75.
VI. REVIEW DATE: January 1979.

771



APPENDIX B

VAH, Danville, Illinois, Hospital Memorandum #134, dated September 17, 1976, 
provides:

REPLACEMENT AND ADDITIONAL EQUIPMENT PROGRAM
I. PURPOSE: To set forth the policies and procedures for the procurement 
of new and replacement equipment.
II. GENERAL: The Veterans Administration's replacement program provides 
for the orderly replacement of equipment within prescribed standards and 
facilitates the projection of requirements for budget and planning 
purposes. Although the need for additional equipment is not always 
predictable, requirements should be planned annually. Purchase can usually 
be funded for new or expanding programs, when the items cost can be 
amortized through its use, or if the item will materially improve efficiency 
of patient care.

III. POLICY:
A. Equipment may be replaced if its life expectancy has been reached 
and if it cannot be effectively used an additional period of time 
without excessive repair or maintenance cost. There must be a 
continuing need for the item and it must meet prescribed use standards.
B. Equipment may be replaced prematurely !»ecause of abnormal usage, 
technical changes, obsolescence, technological advances, or if a 
safety hazard exists which cannot be economically corrected.
C. Additional and replacement equipment will be purchased in 
accordance with priorities established by the Equipment Committee and 
the availability of funds.

IV. EQUIPMENT COMMITTEE: The committee will meet at least quarterly at 
the call of the chairman and will consist of regular and rotating membership.

A. The "regular" members of the committee will be appointed for an 
indefinite period by position and will consist of the following:

Chief, Supply Service Chairman
Asst. Hospital Director Member
Chief of Staff 
Chief, Fiscal Service 
Chief, Engineering Service 
Adm. Asst, to Chief of Staff 
Special Asst, to Hosp. Director

(Ex-Officio)
( " " )

Secretary to Chief, Supply Svc. Recording Secretary
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B. Each six months, rotating members will be nominated by the 
Assistant Hospital Director and Chief of Staff. Appointments 
will be made by the Hospital Director.

V. PROCEDURE - Replacement Equipment:

A. To utilize replacement funds, the new Item must serve the same or 
similar purpose as the replaced item and the replaced Item must be on 
the CMR. The replaced Item must be turned in to Supply for disposal 
upon receipt and acceptance of the new item. The replaced Item 
cannot be reused in any other department of the hospital.

B. Supply maintains comprehensive records reflecting acquisition 
dates, life expectancy and projected fiscal year of replacement
for every piece of nonexpendable property on the station. A replace­
ment equipment operating plan is also maintained to show the projected 
cost of our equipment requirements for a five-year period. This data 
is the basis for fund allocations.
C. Approximately six months before the beginning of each fiscal year. 
Supply will review a computer listing of all items for which the life 
expectancy has expired or is due to expire in the next fiscal year 
with the department to which the equipment is assigned. The items 
will be inspected for condition by a knowledgeable employee of the 
using department. A determination will be made if its useful life can 
be extended or whether replacement should be made as scheduled.
D. The listing will then be annotated to reflect items requiring 
replacement, the new fiscal year of replacement on items whose life 
expectancy has been extended, items excess to needs, those that have 
to be replaced because of program changes and those that must be 
replaced prior to reaching their life expectancy.
E. Each department will then prepare a separate VA Form 07-2237 
for each item assigned to that department for which replacement 
has been determined to be required in the next fiscal year. The 
request must comply with the procedures established in Hospital 
Memorandinn 134-12. Each request must be assigned a priority number 
and should contain sufficient justification to enable the Equipment 
Committee to determine the need. A turn-in slip for each item to 
be replaced must accompany the request for procurement.
F. All requests for procurement and turn-ins must be submitted to 
the Chief, Supply Service, along with the annotated computer listings. 
When the notice of our fund allocation has been received, the 
Equipment Committee will meet and decide which items will be replaced, 
cancelled, or deferred and placed in backlog status. As a result of 
the above actions. Supply in coordination with the using service, and 
Engineering where utilities or installation are involved, will develop 
a procurement schedule for the following fiscal year.
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VI. PROCEDURES - Additional Equipment: A call for additional equipment 
needs will usually be made at the same time requests are solicited for 
replacement equipment. A VA form 07-2237 will be prepared with justifi­
cation for these Items with special emphasis on labor saving potentials. 
Improved efficiency and patient care, and forwarded to the Chief, Supply 
Service. While It Is desirable from a budgeting and procurement planning 
standpoint to know our requirements In advance, replacement or additional 
equipment requests should be submitted to the Chief, Supply Service as 
soon as the need Is apparent.

VII. REFERENCE; VA Manual MP-2, Subparts 108-25.3, 108-25.4 and 108-25.99, 
FPMR 101-28.4.

VIII. RESCISSION: Hospital Memorandum // 134-7 dated August 5, 1974.
IX. REVIEW DATE; August 1978
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Social Security Administration, Schenectady District Office, Schenectady, 
New York, Assistant Secretary Case No. 35-4602(CA). The Assistant 
Secretary denied the request for review filed by the union (Local 3343, 
American Federation of Government Employees, AFL-CIO), seeking reversal 
of the Regional Administrator’s dismissal of the union’s section 19(a)(1) 
and (4) complaint, which related to a supervisor’s memorandum concerning 
an employee. The union appealed to the Council, contending that the 
decision of the Assistant Secretary was arbitrary and capricious and 
raised a major policy issue.

Council action (October 27, 1978). The Council held that the union’s 
petition for review did not meet the requirements of section 2411.12 
of the Council’s rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious or present 
a major policy issue. Accordingly, the Council denied the union’s 
petition for review.

FLRC No. 78A-60
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October 27, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: Social Security Administration, 
Schenectady District Office, 
Schenectady, New York, Assistant 
Secretary Case No. 35-4602(CA), 
FLRC No. 78A-60

Dear Mr. King:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, in 
the above-entitled case.

In this case, as found by the Assistant Secretary, American Federation of 
Government Employees, AFL-CIO, Local 3343 (the union) filed an unfair labor 
practice complaint against the Social Security Administration, Schenectady 
District Office, Schenectady, New York (the activity). The complaint 
alleged that the activity violated section 19(a)(1) and (4) of the Order 
when a supervisor prepared a memorandum concerning an alleged error made 
by one of his subordinate employees less than a week after an arbitration 
hearing was held based upon a grievance filed by the employee. The com­
plaint characterized the issuing of this memorandum as discriminatory.
The Regional Administrator (RA) dismissed the complaint in its entirety, 
stating:

Except for the proximity of the date of issue of the memorandum and 
the date of the arbitration hearing, the [union] has failed to 
furnish any evidence that the memorandum interfered with any of 
[the employee's] protected rights or constituted discrimination or 
discipline against him under Section 19(a)(4) of the Order.

In agreement with the Regional Administrator, and based on his reasoning, 
the Assistant Secretary denied the union's request for review seeking 
reversal of the dismissal of the complaint, finding that a reasonable basis
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for the complaint had not been established and consequently that further 
proceedings were not warranted. The Assistant Secretary further concluded:

Inasmuch as your allegation that the Activity violated Section 19(a)
(1) of the Order by changing a past practice, and the alleged public 
reprimand incident, are raised for the first time in the request for 
review, they are not properly before the Assistant Secretary and, 
therefore, have not been considered. See Report on a Ruling 
No. 46 . . . [Footnote added.]

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision raises a major policy issue concerning the 
intent of section 19(a)(1) and is arbitrary and capricious. In this regard 
you assert that the Assistant Secretary misinterpreted and misapplied 
section 19(a)(1) and Report on a Ruling No. 46, contending that the Assistant 
Secretary disregarded the facts of the case and that the union's arguments 
which are supported by case law should be considered on their own merits. 
Additionally you contend that the unfair labor practice complaint stated 
that the issuance of the memorandum was contrary to past practice of the 
activity.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capricious 
or present a major policy issue.
As to your allegation that the Assistant Secretary's decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision. Thus, as to 
your contention that the Assistant Secretary disregarded the facts in this 
case, your appeal fails to set forth any probative evidence the Assistant 
Secretary did not consider herein. Rather, your assertions in this regard 
constitute essentially mere disagreement with the Assistant Secretary's 
conclusion, based upon the interpretation and application of his regulations, 
that dismissal of the union's complaint was warranted in the circumstances 
of the instant case. Similarly, your allegation that a major policy issue 
is presented, in that the Assistant Secretary misinterpreted and misapplied 
section 19(a)(1) and Report on a Ruling No. 46, again constitutes nothing 
more than disagreement with the Assistant Secretary's dismissal of the 
union's complaint pursuant to his regulations herein.

V  Assistant Secretary Report on a Ruling No. 46 provides that "evidence or 
information . . . that is furnished for the first time in a request for 
review, where a Complainant has had adequate opportunity to furnish it 
during the investigation period . . . and prior to the issuance of the 
Regional Administrator's decision, shall not be considered by the Assistant 
Secretary." Decisions and Reports on Rulings of the Assistant Secretary of 
Labor for Labor-Management Relations, 2 A/SLMR 638.
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Since the Assistant Secretary’s decision does not appear airbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review set forth in section 2411.12 of the Council’s 
rules of procedure. Accordingly, review of your appeal is hereby denied.

By the Council.
Sincerely,

Henry B. Ptazier III 
Executive Director

cc; A/SLMR 
Labor
I. L. Becker 
SSA
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Social Security Administration, Bureau of Hearings and Appeals, A/SLMR 
No. 1040. The Assistant Secretary, adopting the findings, conclusions 
and recommendations of the Administrative Law Judge, dismissed the 
complaint of the union (Local 3615, American Federation of Government 
Employees, AFL-CIG), which alleged that the activity had engaged in bad 
faith bargaining in violation of section 19(a)(1) and (6) of the Order. 
The union appealed to the Council, contending that the Assistant 
Secretary’s decision was arbitrary and capricious.

Council action (October 27, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 
of the Council's rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious and the 
union neither alleged, nor did it appear, that the decision presented 
a major policy issue. Accordingly, the Council denied the union's 
petition for review.

FLRC No. 78A-61

779



October 27, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, p.C. 20415

Mr. Ronald D, King, Director 
Contract and Appeals Division 
American [Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: Social Security Administration, 
Bureau of Hearings and Appeals, 
A/SLMR No. 1040, FLRC No. 78A^61

Dear Mr. King;
The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, 
in the above-entitled case.
In this case, American Federation of Government Employees, Local 3615, 
AFL-CIO (the union) filed an unfair labor practice complaint against 
the Social Security Administration, Bureau of Hearings and Appeals (the 
activity). The complaint alleged, in pertinent part, that the activity 
violated section 19(a)(1) and (6) of the Order. Specifically, the 
issue defined was whether the activity engaged in bad faith bargaining 
by reopening points on which agreement had been reached and by unilat­
erally making changes on the typewritten form of the contract. Upon 
consideration of the Administrative Law Judge's (ALJ) recommended 
decision and order and the entire record, the Assistant Secretary adopted 
the findings, conclusions and recommendations of the ALJ that there was 
no violation of section 19(a)(1) and (6) of the Order .2./ In agreeing 
with the ALJ's recommendation, the Assistant Secretary noted, "I find 
that the complainant presented insufficient evidence to prove that such 
changes as were alleged to have been made by the [activity] in the final 
typewritten draft of the negotiated agreement were substantive in nature."

1̂/ In finding that no prejudicial error was committed by the ALJ, the 
Assistant Secretary referenced an exception which related to the 
absence of a witness whose appearance had been approved by the Regional 
Administrator. The Assistant Secretary noted that at the hearing the 
ALJ took cognizance of the failure of the witness to appear and stated 
that he would weigh the evidence consistent with his obligations under 
the Assistant Secretary's regulations where a party fails to comply with 
a Request for Appearance of Witnesses.
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In your petition for review on behalf of the union, you allege that the 
Assistant Secretary was arbitrary and capricious In adopting the ALJ’s 
recommended decision "In view of the prejudicial errors of record." In 
support of this allegation you cite numerous alleged Incorrect conclu­
sions by the ALJ concerning what you believe the record shows. You 
further allege that the Assistant Secretary's decision "will permit 
Federal agencies to disregard the ’good faith' provisions of section 11(a) 
. . . and will allow agency management officials to disregard requests 
of the Regional Administrator to attend the hearings on unfair labor 
practice charges." Finally, you allege that the Assistant Secretary's 
decision "will permit agencies to change wording in negotiated agreements 
after both parties have agreed to the wording and have initialled the 
agreement."
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council’s rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious and you neither allege, nor does it appear, that his decision 
presents a major policy issue.
As to your allegation that the Assistant Secretary's decision was 
arbitrary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision. In this 
regard, your contention that the record contains "prejudicial errors of 
record" constitutes essentially mere disagreement with the findings and 
conclusions of the Assistant Secretary. Similarly, with respect to your 
allegations that the Assistant Secretary's decision would permit agencies 
to disregard the good faith obligation and permit agencies to change 
wording in negotiated agreements, such contentions again appear to be 
essentially a disagreement with the Assistant Secretary's conclusion 
that the activity did not violate section 19(a)(1) and (6) of the Order 
and that there was insufficient evidence to prove that such changes as 
were alleged to have been made were substantive in nature. As to your 
contention that the Assistant Secretary's decision would permit agencies 
to disregard requests by Regional Administrators that agency officials 
appear as witnesses at unfair labor practice hearings, in the Council's 
opinion no basis for Council review is thereby presented. In this 
connection the Council notes particularly the Assistant Secretary's 
finding that the ALJ, at the hearing, "took cognizance of [the agency 
official's] failure to appear and stated that he would weigh the evldem 
consistent with his obligation under Section 206.7(e) of the [Assistant 
Secretary's] Regulations where a party falls to comply with a Request 
for Appearance of Witnesses."A' As the Council has previously stated.

Section 206.7(e) of the Assistant Secretary's regulations provides, 
in pertinent part, as follows:

. . .  If any party, officer, or official of any party fails to 
comply with the Request(s), . . . the . . . Administrative Law 
Judge or the Assistant Secretary may disregard all related 
evidence offered by the party falling to comply, or take such 
other action as may be appropriate.
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section 6(d) of the Order not only en^owers the Assistant Secretary to 
prescribe reguls^tions needed to administer his functions under the 
Order, but also, as the issuer of those regulations, the Assistant 
Secretary is responsible for their interpretation and implementation, 
and your petition presents no persuasive reasons to establish that the 
Assistant Secretary's application of his regulations to the facts and 
circumstances of this case is inconsistent with the purposes of the 
Order or with other applicable authority.
Accordingly, as the Assistant Secretary's decision does not appear 
arbitrary and capricious and you neither allege, nor does it appear, 
that his decision presents a major policy issue, your appeal fails 
to meet the requirements for review set forth in section 2411.12 of 
the Council's rules of procedure, and therefore your petition for 
review is hereby denied.
By the Council.

Sinc^ely,

Henry B( grazier III^  
Executi'^ Director

cc: A/SLMR 
Labor
J. J. Toner 
SSA
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Department of the Treasury, Bureau of Alcohol, Tobacco and Firearms, 
A/SLMR No. 1045. The Assistant Secretary, adopting the findings, 
conclusions and recommendations of the Administrative Law Judge, found 
that the activity violated section 19(a)(1) and (6) of the Order by 
failing to negotiate with the union (National Treasury Employees Union, 
Chapter 88) on the impact and implementation of its decision to reassign 
a number of employees, and by failing to furnish relevant and necessary 
information sought by the union. The agency appealed to the Council, 
contending that the Assistant Secretary’s decision was arbitrary and 
capricious and presented a major policy issue. The agency also requested 
a stay.

Council action (October 27, 1978). The Council held that the agency’s 
petition for review did not meet the requirements of section 2411.12 
of the Council’s rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious or present 
a major policy issue. Accordingly, the Council denied the agency’s 
petition for review. The Council likewise denied the agency’s request 
for a stay.

FLRC No, 78A-66
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October 27, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Morris A. Simms 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

Re: Department of the Treasury, Bureau 
of Alcohol, Tobacco and Firearms, 
A/SLMR No. 1045, FLRC No. 78A-66

Dear Mr. Simms:
The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary’s decision, and the union's opposition 
thereto, in the above-entitled case.
In this case, as found by the Assistant Secretary, National Treasury 
Employees Union, Chapter 88 (the union) and Department of the Treasury, 
Bureau of Alcohol, Tobacco and Firearms (the activity) were parties to a 
collective bargaining agreement. During the life of that agreement, the 
activity informed the union's president that some involuntary transfers 
were to occur and suggested a meeting to discuss the matter. A meeting 
was held at which time the activity Informed the union of the anticipated 
transfers and its criteria to be used for determining who would be selected 
for transfer. In response to the union's statement that it had the right 
to negotiate on the matter and wanted to make suggestions and proposals 
on the transfer situation, the activity informed the union that it felt 
no obligation to consult on the transfer or matters concerning the imple­
mentation or impact thereof, but nevertheless invited the union to make 
suggestions on the subject. There followed exchanges of correspondence 
between the parties with respect to union requests to negotiate on what it 
described as "relative to matters concerning implementation and impact of 
the reassignmentsc" Additionally, the union sought certain information 
which it felt was necessary for negotiations and representation. However, 
the activity reaffirmed its earlier position that the reassignment or 
transfer was a nonnegotiable matter, that it had already bargained to the 
extent required by the Order, and that the union was not entitled to the 
information requested. More particularly, the activity took the position 
that the union's request was inconsistent with Article 28 ("Reassigiunents") 
of the parties' negotiated agreement, since they were "dealing with employees 
who have less than 10 years ATF service." The union then filed an unfair
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labor practice complaint alleging that the activity violated section 
19(a)(1) and (6) of the Order by failing to negotiate with the union on 
the impact and implementation of various employee reassignments and by 
denying the union’s request for certain staffing information.

The Assistant Secretary adopted the findings, conclusions, and recommen­
dations of the Administrative Law Judge (ALJ) that the activity’s conduct 
"constituted a failure to meet and confer on the implementation of its 
decision to reassign employees and the impact on employees adversely 
affected by that decision thereby violating [s]ections 19(a)(1) and (6) 
of the Order." In so concluding, the activity’s contention that negotia­
tions were precluded by the terms of Article 28 of the parties’ agreement 
was rejected, since "neither the express terms of Article 28 nor the 
testimony relative to negotiations on that provision establish that the 
[u]nion clearly and unmistakably waived any further right to negotiate 
on the reassignment of employees with less than ten years service." 
Additionally, it was determined that since "the information sought [by 
the union] was ’relevant and necessary’to the [u]nion’s duty to properly 
represent unit employees regarding the implementation and impact of the 
reassignments, the [a]ctivity’s failure to furnish the information violated 
[s]ections 19(a)(1) and (6) of the Order."

In your petition for review on behalf of the agency you allege that a 
major policy issue exists "as to whether the negotiation of a subject in 
an overall agreement, which is a retained management right, the negotiation 
of which is therefore limited to impact and implementation, fulfills the 
obligation to negotiate impact and implementation during the life of the 
agreement." In this regard you essentially allege that Article 28 of the 
agreement should constitute a waiver and that the Assistant Secretary 
acted arbitrarily and capriciously in ignoring evidence and arguments in 
support thereof.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or present any major policy issues. In this regard, your alleged 
major policy issue, along with your allegation that the Assistant Secretary 
acted arbitrarily and capriciously, constitutes essentially disagreement 
with the Assistant Secretary's conclusion that the activity violated the 
Order by failing to meet and confer on the implementation of its decision 
to reassign employees and that "neither the express terms of [the parties' 
agreement] nor the testimony relative to negotiations on that provision 
establish that the [u]nion clearly and unmistakably waived any further 
right to negotiate on the reassignment of employees . . . ."
Since the Assistant Secretary’s decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as provided under section 2411.12 of the Council's
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rules of procedure. Accordingly, your petition for review is hereby 
denied. Likewise; your request for a stay of the Assistant Secretary's 
decision is denied.

By the Council.

cc: A/SLMR
Labor

G. Palast 
NTEU

Since^ly,

Henry B. 
Executive
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Federal Aviation Administration, Oakland Airway Facilities Sector, 
Oakland, California. A/SLMR No. 1010, The Assistant Secretary, upon 
a representation petition filed by the Professional Airways Systems 
Specialists, found the claimed unit of employees assigned to the 
activity appropriate for purposes of exclusive recognition. The 
agency appealed to the Council, contending that the Assistant Secretary's 
decision was arbitrary and capricious and presented a major policy 
issue. The agency also requested a stay.
Council action (October 27, 1978). The Council held that the agency’s 
petition for review did not meet the requirements of section 2411.12 
of the Council’s rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious or present 
any major policy Issues. Accordingly, the Council denied the agency’s 
petition for review. The Council likewise denied the agency's request 
for a stay.

FLRC No. 78A-69
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October 27, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Robert S. Smith 
Director of Personnel 

and Training 
Office of the Secretary 

of Transportation 
Department of Transportation 
Washington, D.C. 20590

Re: Federal Aviation Administration, Oakland Airway 
Facilities Sector, Oakland, California, A/SLMR 
No. 1010, FLRC No. 78A-69

Dear Mr. Smith:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the union's 
opposition thereto, in the above-entitled case.
In this case, upon a petition filed by the Professional Airways Systems 
Specialists (PASS), the Assistant Secretary found appropriate a unit of 
all unrepresented nonprofessional employees, except for certain standard 
exclusions, assigned to the Airway Facilities Sector, Oakland, California 
(the activity). In ruling on the unit the Assistant Secretary concluded:

Based on all the foregoing circvimstances, I find the claimed unit 
of all unrepresented employees of the Activity is appropriate for 
the purpose of exclusive recognition. Thus, the petitioned for 
unit is, in effect, a residual unit of all unrepresented nonprofes­
sional employees of the Activity who share a clear and identifiable 
community of interest. Further, all of the unrepresented employees 
of the Activity share a common mission, common overall supervision, 
generally similar job classifications and duties, and enjoy uniform 
personnel policies and practices and labor relations policies. I 
find also that such unit will promote effective dealings and 
efficiency of agency operations and will prevent further fragmenta­
tion of units at the Activity. Thus, where, as here, the petitioned 
for employees constitute a residual unit of all unrepresented 
employees and, indeed, such employees have a prior bargaining history,!./

\j According to the Assistant Secretary, the National Association of 
Broadcast Employees and Technicians (NABET) was certified in 1971 as 
exclusive representative of the unit. In 1972 NABET negotiated an
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in my view, such a unit will lessen the potential for further 
fragmentation of units and will promote effective dealings as it 
is consistent with the established bargaining experience of the 
parties. [Original footnotes omitted; Council footnote added.]

In your petition for review on behalf of the agency, you allege that 
the Assistant Secretary's decision is arbitrary and capricious "in that 
it is inconsistent with applicable Council precedent" and presents a 
major policy issue "in that it violates Section 10(b)" of the Order.
In support of your petition you contend that the employees in the proposed 
unit "are absolutely indistinguishable from their 8,000 peers in the 
nationwide unit established by A/SLMR 600,"^/ which nationwide unit 
already includes certain employees at the activity,^/ and that, by in 
effect making possible the certification of two exclusive representatives 
at the activity, the Assistant Secretary has established a completely 
artificial barrier dividing the activity’s employees which will "severely 
undermine both efficient agency operations and effective dealings with both 
labor organizations." You also contend that the Assistant Secretary’s

(Continued)

agreement with the activity, which continued in effect until April 1977, 
when NABET disclaimed interest in the unit shortly after PASS filed its 
petition for election in the instant case.
2J Federal Aviation Administration and Federal Aviation Administration, 
Eastern Region, A/SLMR No. 600 (Dec. 18, 1975). In that case the Assistant 
Secretary found appropriate and directed an election in a nationwide, 
residual unit of all employees of the Airway Facilities Division located 
in the regions of the FAA, with certain specified exclusions. In that 
case the Assistant Secretary also found appropriate various regionwide 
and sectorwide existing bargaining units which were encompassed within 
the more comprehensive nationwide unit. The employees in the existing 
separately appropriate units were given a self-determination election 
as to whether they wished to be represented by a labor organization in 
the smaller unit or by the National Association of Government Employees 
(NAGE) in the more comprehensive unit. At the time of the filing of the 
petitions in that case the employees in the claimed unit in the present 
case were included in an exclusively recognized unit which was subject to 
an agreement bar and therefore were expressly excluded from the units 
found appropriate in that case.
V  According to the Assistant Secretary's decision herein, "as a result 
of the election ordered in A/SLMR No. 600 all of the Oakland Sector 
employees, except those in NABET's exclusively recognized unit [now sought 
to be represented by PASS], were included in the NAGE's nationwide unit." 
(NAGE was granted permission by the Assistant Secretary to intervene in 
the instant proceeding.)
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findings in this case are inconsistent with those of prior, similar 
cases and that his decision does not conform to the general policy of 
the Order, expressed in previous Council decisionswhich seeks to 
reduce the existing fragmentation of bargaining units through unit 
consolidation and to prevent their further fragmentation through new 
appropriate unit determinations.
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council’s rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or raise any major policy issues.
As to your allegation that the Assistant Secretary's decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification under the facts and circumstances of 
this case in reaching his decision that the unit sought was appropriate 
for exclusive recognition. More particularly, with respect to your 
assertion that the Assistant Secretary's decision is inconsistent with 
applicable Council precedent, your appeal fails to establish any clear, 
unexplained inconsistency between the instant decision and previously 
published decisions of the Council. It is noted in this regard that in 
the case upon which you rely, namely FAA, Eastern Region (see note 2), 
the Assistant Secretary found appropriate either a comprehensive nation­
wide unit or the previously existing units.
Furthermore, in our opinion, the decision of the Assistant Secretary does 
not present a major policy issue. In this regard, your allegation that 
the Assistant Secretary's decision violates section 10(b) of the Order 
essentially reflects your disagreement with the Assistant Secretary's 
determination that the employees of the proposed unit "share a clear and 
identifiable community of interest," and that the unit itself "will promote 
effective dealings and efficiency of agency operations and will prevent 
further fragmentation of units at the Activity." Further, your appeal 
fails to establish that the Assistant Secretary's decision is inconsistent 
with the purposes and policies of the Order, it being particularly noted

In this regard the agency cites the Council's decisions in Defense 
Supply Agency, Defense Contract Administration Services Region (DCASR), 
Cleveland, Ohio, Defense Contract Administration Services Offices (DCASO's), 
Akron, Ohio, and Columbus, Ohio, A/SLMR No. 687, FLRC No. 76A-97 (July 20, 
1977), Report No. 131; and Defense Supply Agency. Defense Contract 
Administration Services Region (DCASR), San Francisco, California, Defense 
Contract Administration Services District (DCASD). Salt Lake City. Utah. 
A/SLMR No. 461; Defense Supply Agency. Defense Contract Administration 
Services Region. San Francisco, A/SLMR No. 559; Defense Supply Agency, 
Defense Contract Administration Services Region (DCASR), San Francisco. 
Defense Contract Administration Services District (DCASD), Seattle^ 
Washington. A/SLMR No. 564, consolidated for decision 4 FLRC 668 [FLRC 
Nos. 75A-14, 75A-128, and 76A-4 (Dec. 30, 1976), Report No. 119].
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that the Assistant Secretary found that the proposed unit constitutes, in 
effect, a residual unit of all unrepresented nonprofessional employees of 
the activity. See Department of Transportation, Federal Aviation Admin­
istration, O’Hare Airway Facility Sector, Chicago. Illinois, A/SLMR No. 927, 
FLRC No. 78A-22 (Aug. 31, 1978), Report No. 155.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet 
the requirements for review as set forth in section 2411.12 of the 
Council's rules and regulations. Accordingly, your petition for review 
is hereby denied. Likewise, your request for a stay of the Assistant 
Secretary's decision is denied.
By the Council.

Sincerely,

Henry B. '^azier III 
Executive Director

cc; A/SLMR 
Labor
W. B. Peer 
PASS
S. Q. Lyman 
FASTA
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Birmingham District, Internal Revenue Service, Birmingham, Alabama, 
Assistant Secretary Case No. 40-8090(CA). The Assistant Secretary 
denied the request for review filed by the union (National Treasury 
Employees Union), seeking reversal of the Regional Administrator’s 
dismissal of the section 19(a)(2) portion of the union's complaint 
as untimely filed. The union appealed to the Council, contending 
that the decision of the Assistant Secretary was arbitrary and 
capricious and raised a major policy issue.

Council action (October 27, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 
of the Council’s rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious or present 
a major policy issue. Accordingly, the Council denied the union's 
petition for review.

FLRC No. 78A-103
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October 27, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. William Harness 
Associate General Counsel 
National Treasury Employees Union 
3445 Peachtree Road, NE., Suite 930 
Atlanta, Georgia 30326

Re: Birmingham District, Internal Revenue
Service, Birmingham, Alabama, Assistant 
Secretary Case No. 40-8090(CA), FLRC 
No. 78A-103

Dear Mr. Harness:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision in the above-entitled case.
In this case, the National Treasury Employees Union (the union) filed an 
unfair labor practice complaint against the Birmingham District, Internal 
Revenue Service, Birmingham, Alabama (the activity). The complaint alleged 
that the activity violated section 19(a)(1) and (2) of the Order by not 
selecting an employee for promotion because of his union activities. The 
Regional Administrator (RA) dismissed that portion of the complaint alleg­
ing Ajiolation of section 19(a)(2), finding that it was untimely filed.
The Assistant Secretary found, in agreement with the RA, that the section 
19(a)(2) portion of the complaint was procedurally defective since the 
precomplaint charge was not filed within 6 months of the occurrence of 
the alleged unfair labor practice as reauired by Section 203.2(a)(2) of 
the Assistant Secretary’s regulations.!./ Accordingly, he denied the

Section 203.2 provides, in pertinent part;
(a) Action to be taken before filing a complaint. A party desiring 
to file a complaint alleging an unfair labor practice under section 19 
of the Order, other than section 19(b)(4), must take the following 
action first:

(2) The charge must be filed within six (6) months of the occurrence 
of the alleged unfair labor practice[.]
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union's request for review seeking reversal of the RA’s dismissal of the 
section 19(a)(2) allegation of the complaint
In your petition for review on behalf of the union, which is related 
solely to the dismissal of the section 19(a)(2) allegation, you allege 
that the Assistant Secretary was arbitrary and capricious in applying 
the 6<-month limitation as he did and failing to take cognizance of the 
unusxial circumstances in this case. In this regard, you contend that the 
employee involved herein filed a precomplaint charge within 6 months of 
the date when he learned of the activity's real basis for the nonselection, 
i.e., "anti-union motivation.” On the same basis, you further allege that 
the decision of the Assistant Secretary raises a major policy issue in 
that it fails to consider any exceptions to the application of Section 
203.2(a)(2) of his regulations.
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or present a major policy issue.
With respect to your allegation that the Assistant Secretary's decision 
is arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision. 
Nor does it appear that a major policy issue is presented warranting 
Council review. Thus, pursuant to his authority under section 6(d) of the 
Order to prescribe regulations needed to administer his functions under 
the Order, the Assistant Secretary has promulgated regulations which 
provide, in pertinent part, that a precomplaint charge must be filed within 
6 months of the occurrence of the alleged unfair labor practice. His 
decision herein was based on the application of this regulation, specifically 
Section 203.2(a)(2), and your petition presents no persuasive reasons to 
show that the Assistant Secretary was without authority to establish such 
a regulatory requirement or that he applied his regulations to the facts 
and circumstances of this case in a manner inconsistent with the purposes 
of the Order or with other applicable authority. Federal Aviation 
Administration, Western Region, San Francisco, California, Assistant 
Secretary Case No. 70-4068, 2 FLRC 177 [FLRC No. 74A-27 (July 31, 1974), 
Report No. 55]; Veterans Administration Center, Bath, New York, Assistant 
Secretary Case No. 35-3560(CA), 4 FLRC 312 [FLRC No. 76A-21 (May 14, 1976), 
Report No. 105]; Puget Sound Naval Shipyard, Bremerton, Washington,
Assistant Secretary Case No. 71-3246, 3 FLRC 522 [FLRC No. 75A-47 (Aug. 14, 
1975), Report No. 80].
Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the

As to the section 19(a)(1) allegation of the complaint, the RA and 
the activity reached a Settlement Agreement which the union neither 
challenged before the Assistant Secretary nor raises as an issue in its 
appeal to the Council herein.
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requirements for review as provided under section 2411.12 of the Council's 
rules of procedure. Accordingly, your petition for review is hereby 
denied.

By the Coimcil.

cc: A/SU® 
Labor
H. Mason 
IRS

Sincerely,

Henry B./Irazier III 
Executiveufcirector
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Department of the Treasury, Internal Revenue Service, Milwaukee District, 
Milwaukee, Wisconsin, A/SLMR No. 974. The Assistant Secretary, upon a 
complaint filed by the union (National Treasury Employees Union, Chapter 1), 
found that the activity violated section 19(a)(1) and (6) of the Order 
by refusing to furnish the union with necessary and relevant evaluation 
materials which had been considered in connection with a particular pro­
motion action; and ordered the activity to take certain affirmative 
actions. The agency appealed to the Council, contending that the 
Assistant Secretary's decision was arbitrary and capricious and presented 
major policy issues. The agency also requested a stay.
Council action (October 31, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 
of the Council's rules of procedure; that is, the decision of the 
Assistant Secretary did not appear arbitrary and capricious or present 
any major policy issues. Accordingly, the Council denied the agency's 
petition for review. The Council likewise denied the agency's request 
for a stay.

FLRC No. 78A-31
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October 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 2041S

Mr. Morris A. Simms 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

Re: Department of the Treasury, Internal Revenue 
Service, Milwaukee District, Milwaukee, 
Wisconsin, A/SLMR No. 974, FLRC No. 78A-31

Dear Mr. Simms:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary’s decision, and the union's opposi­
tion thereto, in the above-entitled case.
In this case, as found by the Assistant Secretary, a promotion certificate 
was issued for a GS-12 Revenue Agent position in an Area Office of the 
Department of the Treasury, Internal Revenue Service, Milwaukee District, 
Milwaukee, Wisconsin (the activity). Of the five candidates eligible for 
the position, only one was found highly qualified. He was selected. 
Thereafter, pursuant to the parties’ negotiated agreement, the National 
Treasury Employees Union, Chapter 1 (the union) was given a copy of the 
promotion certificate and was informed of the cut-off score for the highly 
qualified list. One of the nonselected eligible candidates filed a 
grievance under the negotiated grievance procedure concerning his non­
selection. The union, in connection with the performance of its duty to 
represent the grievant, requested the evaluation materials which had been 
considered by the ranking panel. The activity supplied materials on all 
individuals considered for the position except for the selected candidate.
It declined to submit the materials relating to the selected candidate, 
claiming that he could be readily identified even if his name were deleted 
because the union had been given the cut-off score for the highly qualified 
list and the selected candidate was the only one listed as highly qualified. 
The activity also contended that the materials were not necessary and 
relevant to the processing of the grievance.
The union filed a complaint alleging that the activity violated section 19 
(a)(1) and (6) of the Order by refusing to make available to a union 
representative the evaluation materials at issue. The Assistant Secretary, 
after determining that "such evaluation materials on a selected candidate 
are clearly necessary and relevant to the effective processing of a 
grievance which questions the particular selection involved," found that 
the activity violated section 19(a)(1) and (6) of the Order by refusing 
to produce materials necessary and relevant to the union in performing
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Its representational duties."" The Assistant Secretary then went on to 
discuss the conflict in this case between an employee’s right to privacy 
of his personnel records and the exclusive representative’s right to 
adequately perform its representational functions:

A determination that material sought is necessary and relevant, and 
that it could be sanitized to protect the subject’s privacy, normally 
would result in an order to produce the material. Here, however, it 
is now impossible to conceal the subject's identity. Thus, the issue 
is raised as to what weight is to be accorded an jemployee’s right to 
have his personnel records kept private when this right conflicts with 
other rights, such as an exclusive representative’s right to informa­
tion necessary and relevant to the performance of its representational 
functions?
In my view, an individual’s right to privacy of his records must be 
balanced against the conflicting rights in each case. Here the 
conflicting rights are broad and involve a paramount public interest.
In such a case, the mere identification of the subject of certain 
documents is not a violation of an individual’s privacy so significant 
as to bar disclosure of the material. The identified employee would 
still have the right to have the documents sanitized so as to omit 
any sensitive or damaging personal material.
The instant case involves several rights which are broad enough to 
warrant disclosure of the subject’s identity herein. Thus, involved 
are the right of an exclusive representative to adequately perform 
its representational functions as well as the broad public interest 
in having the Federal government operate within its merit promotion 
system so that qualified candidates are given equitable treatment, 
while encouraging the use of nondisruptive grievance procedures to 
resolve employee disputes.

Accordingly, the Assistant Secretary ordered "that, upon request, the 
[activity] make available to the [union] evaluation materials regarding 
[the selected candidate] used in connection with his selection for promotion 
pursuant to a . . . promotion certificate, which are necessary and relevant 
to the [union’s] processing of the grievance . . . , after removing there­
from any personal information of a sensitive or damaging personal nature."
In your petition for review on behalf of the agency, you contend that the 
Assistant Secretary’s decision is arbitrary and capricious in that his 
"conclusion that an agency is obligated to provide a [union] representative 
with information which may be available to that representative from another

In this regard, the Assistant Secretary noted as to the contention 
that the bdinplaint should be dismissed because the union could have 
obtained the desired information directly from the selected candidate, 
"The question herein, however, is whether the [activity] was obligated to 
provide the requested information, not whether the [union] could have 
obtained it through some other means."
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source is inconsistent with his own prior decisions,”—  You also contend 
that his decision presents the following major policy issues:

1. Does an agency have an obligation to provide an exclusive 
representative with information even though that information 
may be readily available to the representative from some other 
source?

2* If it is not possible to both protect employee privacy through
sanitization and provide an exclusive representative with necessary 
and relevant Information, which right takes precedence?

3. Does compliance with the Assistant Secretary’s remedial order 
expose agency officials to potential civil or criminal liability?

4. Is it necessary for the Assistant Secretary to issue some guide­
lines to detemine the nature of sanitization required in the 
present case?

In the Council’s opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council’s rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and capric­
ious or raise any major policy Issues.

As to your allegation that the Assistant Secretary’s decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision. In this regard, 
your appeal fails to establish that there is any clear, unexplained 
inconsistency between this decision and the previously published decisions 
of the Assistant Secretary. Thus, nothing iii your appeal supports your 
assertion that the Assistant Secretary’s conclusion in the instant case 
that the activity was obligated to provide the requested Information in 
the circumstances presented is contrary to the cited decisions upon which 
you rely. Similarly, no major policy issue is raised by your related 
allegation regarding an agency's obligation to provide an exclusive 
representative with Information even though that Information may be 
available from another source. Thus, your appeal falls to allege or 
contain any support for a contention that the Assistant Secretary’s 
decision is inconsistent with the purposes and policies of the Order, 
and therefore presents no basis for Council review.
Nor is any basis for Council review presented by your second alleged major 
policy issue relating to which right takes precedence where it is not 
possible to both protect employee privacy through sanitization and provide

2/

Ij The agency cites Department of Health, Education, and Welfare, Social 
Security Administration, Kansas City Payment Center, Bureau of Retirement 
and Survivors Insurance, A/SLMR No. 411 (July 10, 1974) and Department of 
Justice, Immigration and Naturalization Service, A/SLMR No. 902 (Sept. 21, 
1977).
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an exclusive representative with necessary and relevant information.
In this regard, the Council notes particularly that the Assistant 
Secretary’s remedial order requires that "upon request, the [activity] 
make available to the [union] evaluation materials . . . which are 
necessary and relevant to the [union's] processing of the grievance 
. . . , after removing therefrom any personal Information of a 
sensitive or damaging personal nature."A/

V  In so concluding, the Council notes particularly the relevance of 
the Privacy Act (5 U.S.C. § 552a) with respect to the disclosure of 
personnel information to recognized labor organizations. The Act, in 
general, prohibits an agency from disclosing information, which is 
contained in a system of records maintained by the agency, pertaining 
to an individual unless that individual expressly consents to, or 
requests, such disclosure. However, information may be disclosed by 
an agency without the consent or request of an individual in certain 
situations, such as where disclosure is required under the Freedom of 
Information Act (FOIA) (5 U.S.C. § 552) or where disclosure would be 
for a "routine use." Generally, personnel information must be released 
under the FOIA unless disclosure "would constitute a clearly unwar­
ranted invasion of personal privacy" within the meaning of the sixth 
exemption of the FOIA, or unless some other specific exemption of the 
Act applies and is invoked. In addition, the Civil Service Commission 
(CSC), pursuant to its authority, has published a "routine use" 
statement which permits disclosure of certain employee information to 
duly recognized labor organizations representing Federal employees, 
without the advance written consent of the employee who is the subject 
of the record, when such information is "relevant and necessary to 
their duties of exclusive representation concerning personnel policies 
and practices and matters affecting working conditions." Federal 
Personnel Manual Supplement 711-1, Appendix C; Disclosing Information 
Covered Under the Freedom of Information Act and the Privacy Act to 
Labor Organizations Recognized Under Executive Orders 11636 and 11491,
As Amended. The CSC further stated therein that "[pjersonal information 
of such a sensitive and personal nature that its disclosure would be a 
clearly unwarranted invasion of privacy is not disclosable under the 
Freedom of Information Act and should be withheld in the absence of 
that individual’s written consent." In the instant case, the Assistant 
Secretary, after first finding that the materials sought were necessary 
and relevant to the union in performing its representational duties, 
directed the activity to make the materials available to the union 
after removing therefrom any personal information of a sensitive or 
damaging personal nature. Thus, even though the Assistant Secretary 
failed specifically to cite or discuss the relevant provisions of law 
and regulations governing disclosure of the requested information before 
applying a "balancing test" to the particular circumstances of the 
instant case, his decision nevertheless in this regard does not appear 
inconsistent with relevant statute or regulation, including the Privacy 
Act and decisions of various Federal courts interpreting and applying 
that Act, and therefore does not present a major policy issue warranting 
Council review.
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With respect to your alleged major policy issue regarding the possibility 
that under the Privacy Act agency officials could be exposed to potential 
civil or criminal liability for complying with the Assistant Secretary's 
remedial order, in the Council^s opinion such assertion presents no 
basis for Council review. Thus, as the Council has noted previously 
(supra n. 3), there is no showing that the Assistant Secretary's decision 
herein is inconsistent with relevant statute or regulation and therefore 
no major policy issue is presented warranting Council review.

Finally, as to whether the Assistant Secretary should issue guidelines 
to determine the nature of sanitization required in the present case, in 
the Council's opinion no major policy issue is thereby presented, again 
noting that the Assistant Secretary's order requires that the agency make 
available to the union the necessary and relevant materials at issue "after 
removing therefrom any personal information of a sensitive or damaging 
personal nature."A/
Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet 
the requirements for review as provided under section 2411.12 of the 
Council's rules of procedure. Accordingly, review of your appeal is 
hereby denied. Your request for a stay of the Assistant Secretary's 
decision and order is likewise denied.

By the Council.
Sincerely,

Henry B.\Jrazier III 
Executive Director

cc: A/SLMR 
Labor

W. Persina 
NTEU

M  As already noted, the Civil Service Commission has issued guidelines 
with respect to the disclosure of personnel information to recognized 
labor organizations. There is no indication that the Assistant Secretary's 
decision in the instant case is inconsistent with such guidelines. Clearly, 
future decisions in this regard must be consistent with the Privacy Act 
and regulations implementing the Act.
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Department of the Air Force, Grifflss Air Force Base, New York and 
Local 2612, American Federation of Government Employees (Jensen, 
Arbitrator). The arbitrator determined that the activity's reasons for 
not selecting the grievant for promotion to the position involved were 
not persuasive, and, in his award, directed the activity to assign the 
grievant to the position. The Council accepted the agency's petition for 
review which took exception to the award on the ground that it violated 
appropriate regulations, specifically the Federal Personnel Manual 
(Report No. 151).

Council action (October 31, 1978). The Council found that the arbi­
trator's award in this case was not materially different from the award 
before the Council in the NASA case, FLRC No. 76A-130, which the 
Council set aside based upon the Civil Service Commission's interpre­
tation of the relevant statutes and implementing Commission regulations 
as they pertained to that award. Based upon its decision in the NASA 
case, the Council concluded that the arbitrator's award in this case was, 
under the circumstances, violative of the Federal Personnel Manual and 
may not be implemented. Accordingly, pursuant to section 2411.37(b) of 
the Council's rules of procedure, the Council set aside the arbitrator's 
award.

FLRC No. 78A-35
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Department of the Air Force,
GriffIss Air Force Base, New York

and FLRC No. 78A-35
Local 2612, American Federation 
of Government Employees

DECISION ON APPEAL FROM ARBITRATION AWARD 

Background of Case
According to the arbitrator's award, the dispute in this matter arose when 
Griffiss Air Force Base (the activity), attempted to upgrade a particular 
position from Procurement Analyst, GS-11, to Procurement Analyst, GS-12, 
and the supervisor of the incumbent in the position proposed and prepared 
a new job description for the position. However, the activity’s personnel 
office determined that a new position had been created, that of Contract 
Specialist, GS-12, and that the position therefore had to be filled as a 
vacant position using competitive procedures. The names of two qualified 
activity employees appeared on the promotion referral list for the new 
position: that of the incumbent of the GS-11 Procurement Analyst position, 
and that of the grievant, a GS-11 employee with repromotion rights to his 
former grade of GS-12. The incumbent of the Procurement Analyst position 
was eventually selected for the new position. Thereafter the grievant 
filed a grievance which was ultimately submitted to arbitration.

The Arbitrator's Award
According to the arbitrator, the issue before him was:

[W]hether or not the Department of the Air Force . . . violated 
Article 23, Section 10}J of the Agreement when it failed to promote 
[the grievant] to the position of Contract Specialist, GS-12.
[Footnote added.]

}J Article 23 (Promotions), Section 10, of the parties' collective 
bargaining agreement provides:

The Employer agrees, as an exception to the competitive provisions of 
the promotion program, to give special consideration for repromotion 
to employees who have been downgraded without personal cause; i.e., 
without misconduct or inefficiency and not at their request. Although 
not guaranteed repromotion, ordinarily such an employee should be

(Continued)
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In the opinion accompanying his award, the arbitrator stated that "[t]he 
dispute has to turn on the . . . question . . . [of] whether there were 
persuasive reasons for denial of the promotion [to the grlevant]." The 
arbitrator determined that, even though the selected employee had received 
a higher rating than the grievant, the activity’s reasons for not selecting 
the grievant were "not persuasive." The arbitrator concluded, therefore, 
that the grievant should be assigned the position and, if it is possible 
for him to obtain a "warrant" (a requirement for the position), then "the 
job should be his." Accordingly, the arbitrator made the following award:

[The grievant] is to be assigned the job of Contract Specialist, GS-12, 
but will hold it only conditionally upon obtaining a warrant within 
a reasonable time; a thing he would have had to have had he been 
assigned to it originally. Claim to back pay is rejected.

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator’s award with the 
Council. Under section 2411.32 of the Council’s rules of procedure, the 
Council accepted the petition for review which took exception to the award 
on the ground that the award violates appropriate regulations, specifically 
the Federal Personnel Manual.—' The union filed a brief on the merits.

Opinion
Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously stated, the Council accepted the agency’s petition for 
review on the ground that the award violates appropriate regulations, 
specifically the Federal Personnel Manual.

(Continued)

repromoted when he appears on a repromotion referral list for a 
position at his former grade (or intervening grade) for which he 
has demonstrated that he is well qualified unless there are per­
suasive reasons for not doing so. If an employee eligible for 
repromotion is not selected for a position and later appears on a 
promotion referral list for the same position, the selecting super­
visor must state his reasons for the record if he does not then 
select the employee.

7J The agency requested and the Council granted, pursuant to section 
2411.47(f) of the Council’s rules of procedure, a stay of the award 
pending determination of the appeal.
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In our view, the arbitrator’s award in the instant case, to the extent 
that it directed that the grievant be assigned to the position of Contract 
Specialist, GS-12, based upon the arbitrator's determination that the 
activity's reasons for not selecting the grievant were "not persuasive," 
bears no material difference from the arbitrator's award which was set 
aside by the Council in National Aeronautics and Space Administration, 
Marshall Space Flight Center, Huntsville, Alabama and Marshall Engineers 
and Scientists Association Local 27, International Federation of Professional 
and Technical Engineers, AFL-CIO (Johnston, Arbitrator), FLRC No. 76A-130 
(Aug. 23, 1977), Report No. 135.
In NASA, the arbitrator determined that the failure to promote the grievant 
to a particular vacancy as a repromotion eligible after he was certified 
as one of the best qualified candidates imder competitive promotion 
procedures was arbitrary and capricious under the facts of the case since 
the selecting official's reasons for the nonselection were "not . . . 
persuasive." In that case the Council sought and received from the Civil 
Service Commission an interpretation of the relevant statutes and implement­
ing Commission regvilations as they pertained to the award. In its response 
the Commission cited Federal Personnel Manual Chapter 335, section 4-3(c)
(2)' which is substantially the same as the contract provision involved 
in the instant case,A/ and replied in pertinent part:

It is clear that the [provisions of FPM Chapter 335, section 4-3(c)(2)] 
strongly encourage the repromotion of "special consideration" candidates. 
They do not, however, mandate that such repromotion occur. Therefore, 
this chapter may not be the basis for an arbitrator's award that a 
particular person be promoted. [Footnote omitted.]

3/ Section 4-3(c)(2) of the FPM Chapter 335 provides;
(2) Special consideration for repromotion. An employee demoted 

without personal cause is entitled to special consideration 
for repromotion in the agency in which he was demoted.
Although he is not guaranteed repromotion, ordinarily he should 
be repromoted when a vacancy occurs in a position at his former 
grade . . . for which he has demonstrated that he is well- 
qualified, iinless there are persuasive reasons for not doing 
so. Consideration of an employee entitled to special considera­
tion for repromotion must precede efforts to fill the vacancy 
by other means . . . .  If a selecting official considers an 
employee entitled to special consideration for repromotion under 
this paragraph but decides not to select him for promotion and 
then the employee is certified to the official as one of the 
best-qualified under competitive promotion procedures for the 
same position, the official must state his reasons for the 
record if he does not then select the employee.

y  See note 1, supra.
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The arbitrator also relied upon an interpretation of the negotiated 
agreement and NASA's merit promotion plan in fashioning his award. 
Specifically, he determined that these documents require the selection 
of "special consideration" candidates who are certified to selecting 
officials as best qualified unless there are persuasive reasons 
(subject to evaluation under the grievance procedure) for not select­
ing them. The arbitrator evaluated the selecting official’s reasons 
for not selecting the grievant, found them non-persuasive, and ordered 
the agency to offer the position at issue to the grievant. Pertinent 
here is FPM Chapter 335, Subchapter 2 (Requirement 6)-^ which sets 
forth the management right to select or non-select. This right 
(derived from Rule 7.1 of the Civil Service Rules) means that manage­
ment must retain the freedom to decide, without interference, which 
candidate it will select from among those referred for a given 
position under established procedures, or in fact, to make no selec­
tion at all. Whether or not the arbitrator’s interpretation of the 
agreement and the merit promotion plan was correct, the parties could 
not have appropriately agreed to subject management's reasons for 
selecting one candidate over another to review by a third party 
because it would contravene management’s right to make final selections 
for promotions. Hence, the arbitrator’s interpretation of the 
parties' intentions is moot since the embodiment of such an intention 
in the negotiated agreement violates civil service rules and instructions. 
FLRC No. 76A-130 at 5 of the decision. [Footnotes added; emphasis in 
original.]

In the instant case, as in NASA, the arbitrator evaluated the selecting 
official's reasons for not selecting the grievant, found them nonpersuasive, 
and, based on that detennination, directed the activity to assign the 
grievant the position of Contract Specialist, GS-12. However, the Civil 
Service Commission has made it clear that an arbitrator's award directing 
that a particular person be selected for a particular position in such 
circumstances, based on the arbitrator's findings that the selecting 
official's reasons for not selecting the person originally were "nonpersuasive," 
interferes with management's right to select or nonselect, and is therefore 
contrary to civil service rules and instructions. Accordingly, based on 
the Council’s decision in NASA, we conclude that the arbitrator's award in 
this case, under the circumstances herein, is violative of the Federal 
Personnel Manual and cannot be sustained.—'

Requirement 6. Each plan shall provide for management’s right to select 
or nonselect. Each plan shall include a procedure for referring to the 
selecting official a reasonable number of the best qualified candidates 
identified by the competitive evaluation method of the plan (referral of 
fewer than three or more than five names for a vacancy may only be done 
in accordance with criteria specified in the plan.)

In its brief, the union attempts to distinguish NASA on the basis that 
in NASA the arbitrator directed that the grievant be given a retroactive 
promotion with backpay. However, a careful reading of NASA indicates that

(Continued)
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For the foregoing reasons, we find that the arbitrator’s award, which 
orders the grlevant to be promoted,violates the Federal Personnel Manual, 
and the award may not be Implemented. Accordingly, pursuant to section 
2411.37(b) of the Council's rules of procedure, we set aside the 
arbitrator's award which directs that the grlevant be assigned the position 
of Contract Specialist, GS-12.
By the Council.

Conclusion

Henry B. 
Executlvi

Issued: October 31, 1978

(Continued)
the Civil Service Commission's response and conclusion therein, upon 
which the Council's decision was based, is predicated, not upon the award 
of retroactive promotion and backpay, but primarily upon the Commission's 
determination that the arbitrator's finding that the selecting official's 
reasons for nonselection were nonpersuasive was violative of Civil Service 
Commission requirements.
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Internal Revenue Service, Chicago District Office, A/SLMR No. 1004.
The Assistant Secretary, upon a complaint filed by the union (National 
Treasury Employees Union, Chapter 10), found that the activity violated 
section 19(a)(1) and (6) of the Order by refusing to make available to 
the union necessary and relevant evaluation materials used in connec­
tion with a particular promotion action; and ordered the activity, 
among other things, to take certain affirmative actions. The agency 
appealed to the Council, contending that the Assistant Secretary's 
decision was arbitrary and capricious and presented major policy issues. 
The agency also requested a stay.
Council action (October 31, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issues. Accordingly, the Council denied the agency's petition for 
review. The Council likewise denied the agency's request for a stay.

FLRC No. 78A-40
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October 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Mr. Morris A. Simms 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

Re: Internal Revenue Service, Chicago District 
Office, A/SLMR No. 1004, FLRC No. 78A-40

Dear Mr. Simms:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary’s decision, and the union's opposi­
tion thereto, in the above-entitled case.
In this case, as found by the Assistant Secretary, a vacancy announcement 
was posted for a position as an Audit Accounting Aide, GS-4, in the Waukegan 
facility of the Internal Revenue Service, Chicago District Office (the 
activity). There were three applicants. Two were found to be highly 
qualified, and one of these two candidates was selected. National Treasury 
Employees Union, Chapter 10 (the union) requested the evaluation materials 
considered by the ranking panel in the course of this selection. The 
request was made in connection with the union's duty to represent the 
employees in the unit. The activity declined to supply the materials on 
the ground that, since only two individuals were involved, sanitization 
would not protect the privacy of the selected candidate. The union subse­
quently filed a grievance on behalf of a nonselected employee pursuant to 
the parties' negotiated grievance procedure, and the grievance ultimately 
went to arbitration.
The union filed a complaint alleging that the activity violated section 19 
(a)(1) and (6) of the Order by refusing to make available to a union 
representative the evaluative material considered during the selection 
process. The Assistant Secretary stated:

In Department of the Treasury, Internal Revenue Service, Milwaukee, 
Wisconsin,. A/SLMR No. 974 (1978), I found that an employee's right 
to privacy of his records must be balanced against the conflicting 
rights in each case. And where, as here, the conflicting rights 
are broad and involve the paramount public interest of an exclusive 
representative's right to adequately perform its representational 
functions, of having the Federal government operate within ita 
merit promotion system equitably» Biad of encouraging ;the use of 
nondlsruptive grievance procedures, I have determined that the mere
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identification of the subject of certain documents is not a violation 
of privacy so significant as to bar disclosure of the material and 
that the identified employee(s) would still have the right to have 
the documents sanitized so as to omit any sensitive or damaging 
personal material.

Under these circumstances, I conclude that the information sought 
herein, which I find to be necessary and relevant to the performance 
of the [union's] representational function, should have been disclosed 
to the [union]. Accordingly, by refusing to make available to the 
[union] the evaluation material used in connection with the selection 
for promotion made pursuant to [the vacancy announcement], I find 
that the [activity] violated Section 19(a)(1) and (6) of the Order.

The Assistant Secretary accordingly ordered the activity to cease and 
desist from the conduct found violative and to take certain affirmative 
actions including, upon request, providing the union ’’access to such 
doctiments and materials as are necessary and relevant to the [union’s] 
processing of [the] grievance. . . . "

In your petition for review on behalf of the agency, you contend that the 
Assistant Secretary’s decision is arbitrary and capricious and presents 
the following major policy issues:

1* If it is not possible to both protect employee privacy through 
sanitization and provide an exclusive representative with 
necessary and relevant information, which right takes precedence?

2. Does compliance with the Assistant Secretary’s remedial order 
expose agency officials to potential civil or criminal liability?

3. Is it necessary for the Assistant Secretary to issue guidelines 
concerning implementation of this decision?

In the Council’s opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council’s rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or raise any major policy issues.

As to your allegation that the Assistant Secretary’s decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision. With respect 
to the alleged major policy issues set forth above, the Council notes 
that substantially the same issues under analogous circumstances were 
raised in your petition for review of the Assistant Secretary's decision 
In Department of the Treasury, Internal Revenue Service. MilwaukAo District. 
Milwaukee, Wisconsin. A/SLMR No. 974. On this date, the Council has *
denied review of that appeal (FLRC No. 78A-31). For the reasons set forth

810



In IRS, Milwaukee District, we find that no major policy Issues are 
presented in the instant case warranting review of the Assistant Secretary’s 
decision.

Since the Assistant Secretary’s decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet 
the requirements for review as provided under section 2411.12 of the 
Council’s rules of procedure. Accordingly, review of your appeal is 
hereby denied. Your request for a stay of the Assistant Secretary’s 
decision and order is likewise denied.

By the Council.
Sincerely,

Henry 
Executive Director

azier III ^

cc: A/SLMR 
Labor
W. Persina 
NTEU

I
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Internal Revenue Service, Atlanta District Office, Atlanta, Georgia, 
A/SLMR No, 1014. The Assistant Secretary, upon a complaint filed by 
the union (National Treasury Employees Union, Chapter 26), concluded 
that the activity violated section 19(a)(1) and (6) of the Order by 
failing to notify and afford the union an opportunity to be represented 
at a particular meeting. The agency appealed to the Council, contending 
that the Assistant Secretary's decision was arbitrary and capricious and 
raised a major policy issue. The agency also requested a stay.

Council action (October 31, 1978). The Council held that the agency’s 
petition for review did not meet the requirements of section 2411.12 of 
the Council’s rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issues. Accordingly, the Council denied the agency’s petition 
for review. The Council likewise denied the agency’s request for a 
stay.

FLRC No. 78A-58
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October 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 20415

Mr. Morris A. Simms 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

Re: Internal Revenue Service, Atlanta 
District Office, Atlanta, Georgia, 
A/SLMR No. 1014, FLRC No. 78A-58

Dear Mr. Simms:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary’s decision, and the union's opposi­
tion thereto, in the above-entitled case.
In this case, as found by the Assistant Secretary, a Group Manager of the 
Internal Revenue Service, Atlanta District Office, Atlanta, Georgia (the 
activity) met with certain activity employees. Neither the Group Manager 
nor any other official of the activity notified the National Treasury 
Employees Union, Chapter 26 (the union), the exclusive representative of 
the employees, about, or afforded the union the opportunity to attend, 
the meeting. Although the subject matter of the meeting was not divulged 
to either the employees or the union prior to the meeting, one of the 
employees requested that a representative of the union attend the meeting. 
The Group Manager, however, refused to allow the union representative to 
attend the meeting, stating, in essence, that no changes in personnel 
policies and practices or other matters affecting working conditions were 
to be discussed. Thereafter, during the meeting with the employees, the 
Group Manager, among other things, distributed copies of three memoranda 
from the activity addressed to all employees. These memoranda were 
variously entitled, "Restoration of Annual Leave," "Open Season for 
Health Benefits" and "Employee’s Responsibilities in Timekeeping." She 
also discussed the subject matter of each of these memoranda with the 
employees during the meeting.
The union thereafter filed an unfair labor practice complaint alleging, 
in essence, that the activity violated section 19(a)(1) and (6) of the 
Order when it failed to notify and afford the union an opportunity to 
attend a meeting conducted by management with employees concerning 
personnel policies and practices affecting working conditions of employees 
in the unit.
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The Assistant Secretary found that "because the . . . meeting involved a 
discussion between management and unit employees concerning personnel 
policies and practices and matters affecting the employees' working 
conditions, . . . such a meeting constituted a formal discussion within 
the meaning of [s]ection 10(e) of the Order," and concluded that the 
activity's "failure to notify and afford the [union] the opportunity to 
be represented at the . . . meeting constituted a violation of [s]ection 
19(a)(1) and (6) of the Order." In so concluding, the Assistant Secretary 
stated:

While formal discussions under [s]ection 10(e), in many instances, 
have involved discussions between management and unit employees 
concerning proposed changes in existing personnel policies and 
practices and other matters affecting general working conditions 
of unit employees, I do not view the scope of [s]ection 10(e) so 
narrowly as to encompass only discussions concerning changes or 
proposed changes in such matters. Rather, I view [s]ection 10(e) 
as requiring that an exclusive representative be afforded the 
opportunity to be represented at discussions between management 
and unit employees where, as here, the subject matter being discussed 
concerns personnel policies and practices and working conditions of 
the employees in the bargaining unit. In such circumstances, the 
exclusive representative has, in my opinion, a legitimate interest 
in representing the interests of the unit employees with regard to 
their terms and conditions of employment, including matters in an 
existing negotiated agreement. The exclusion of the exclusive 
representative from such discussions, in effect, would result in 
the bypassing of the exclusive representative with regard to the 
very matters for which it was chosen by the unit employees to act 
as their spokesman. [Footnote omitted.]

In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary's decision is arbitrary and capricious as to his 
findings that the memoranda concerning open season for health benefits 
and restoration of annual leave are "personnel policies and practices" 
and that the meeting was a "formal discussion" within the meaning of 
section 10(e) of the Order. You further allege that the Assistant 
Secretary's decision raises the following major policy issue: "Does the 
exclusive representative have a right under [slection 10(e) of the Order 
to be present at a meeting of employees conducted by management where no 
changes in personnel policies, practices, or other matters affecting 
general working conditions are discussed?" In this regard, you contend 
that the Assistant Secretary's decision herein is inconsistent with one 
of his prior decisions and in derogation of the guidelines set forth by 
the Council in Department of the Navy, Naval Air Station, Fallon, Nevada, 
A/SLMR No. 432, 3 FLRC 697 [FLRC No. 74A-80 (Oct. 24, 1975), Report No. 87]
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or present a major policy issue.
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As to your allegation that the Assistant Secretary's decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision. Thus, your 
contrary assertions constitute, in essence, mere disagreement with the 
Assistant Secretary's conclusion in the facts and circumstances of this 
case that the memoranda in question herein involved "personnel policies 
and practices'* and that the meeting was a "formal discussion" within the 
meaning of section 10(e) of the Order. Further, as to your allegation 
that the Assistant Secretary’s decision presents a major policy issue, 
as set forth above, in the Council's view, no basis for review is thereby 
presented. In this regard, your appeal fails to establish that the 
Assistant Secretary's decision is in any manner inconsistent either with 
applicable precedentj^/ or the purposes and policies of the Order. In the 
latter regard, we note that section 10(e) makes no reference to "changes" 
in personnel policies and practices or other matters affecting employees' 
general working conditions as a precondition to a labor organization's 
right to be represented at formal discussions between management and unit 
employees with respect thereto.
Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
standards for review as set forth in section 2411.12 of the Council's 
rules and regulations. Accordingly, your petition for review is hereby 
denied. Your request for a stay of the Assistant Secretary's decision and 
order is likewise denied.

By the Council.
Sincerely,

Henry razier III
Executive Director

cc: A/SLMR
Labor

S. P. Flig 
NTEU

In so concluding, we note that your reliance upon the Council's decision 
in Fallon, supra, is misplaced. Thus, Fallon did not involve any issue under 
section 10(e) of the Order as to whether the labor organization holding 
exclusive recognition had been denied "the opportunity to be represented at 
[a] formal discussion between management and employees or employee repre­
sentatives concerning grievances, personnel policies and practices, or 
other matters affecting general working conditions of employees in the unit."
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Department of the Treasury, Bureau of Alcohol, Tobacco and Firearms, 
A/SLMR No. 1049. The Assistant Secretary, upon a complaint filed by the 
union (National Treasury Employees Union), found that the activity vio­
lated section 19(a)(1) and (6) of the Order by unilaterally terminating 
various provisions of the parties' agreement upon the expiration of that 
agreement. The agency appealed to the Council, contending that the 
Assistant Secretary's decision was arbitrary and capricious and raised 
major policy issues. The agency also requested a stay.

Council action (October 31, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issues. Accordingly, the Council denied the agency's petition 
for review. The Council likewise denied the agency's request for a 
stay.

FLRC No. 78A-67
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October 31, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, D.C. 20415

Mr. Morris A. Simms 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

Re: Department of the Treasury, Bureau of 
Alcohol. Tobacco and Firearms, A/SLMR 
No. 10A9, FLRC No. 78A-67

Dear Mr. Simms:
The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the union's opposi­
tion thereto, in the above-entitled case.
In this case, as found by the Assistant Secretary, the National Treasury 
Employees Union (the union) and the Department of the Treasury, Bureau of 
Alcohol, Tobacco and Firearms (the activity) were parties to a negotiated 
agreement. After negotiations for a new agreement had been going on for 
some time, the union notified the Federal Service Impasses Panel that an 
impasse had been reached. By its terms, the previous agreement expired 
when the parties reached impasse in their negotiations for the new agree­
ment. The activity thereupon declared terminated certain provisions of 
the expired agreement by a memorandum to its supervisors of unit employees 
which stated, in part, that "the Bureau will not be bound to provide those 
privileges which were contractually accorded to the union and union members.” 
The memorandum specifically stated that time should not be provided to 
union representatives to pursue contract matters and that grievance proce­
dures, disciplinary actions and adverse actions should not be processed 
according to the negotiated procedure since the agreement no longer existed, 
but rather should be processed in accordance with agency procedures.
The union filed an unfair labor practice complaint alleging in pertinent 
part that the activity violated section 19(a)(1) and (6) of the Order 
when it unilaterally declared terminated certain provisions of the parties’ 
expired nationwide negotiated agreement. The Assistant Secretary, applying 
the principles enunciated in the Council's consolidated decision in Ogden 
Service Center and Brookhaven Service C e n t e r stated:

]̂/ Internal Revenue Service. Ogden Service Center, et al., A/SLMR No. 806, 
FLRC No. 77A-40 and Department of the Treasury. Internal Revenue Service, 
Brookhaven Service Center. A/SLMR No. 859, FLRC No. 77A-92; (Mar. 17, 1978), 
Report No. 147.
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. . .  I find . . . that the [activity's] conduct in unilaterally 
terminating various agreement provisions at the expiration of the 
agreement violated Section 19(a)(1) and (6) of the Order, as, 
clearly, many of the provisions terminated involved personnel 
policies and practices and matters affecting working conditions 
within the meaning of Section 11(a) of the Order. For example, 
among the clauses declared terminated by the [activity] were the 
parties' negotiated grievance procedure, those dealing with 
facilities and services supplied by the [activity] to the Union, 
and those granting the right of the Union representative and an 
affected employee to be on official time for a reasonable period 
to present grievances and appeals, clearly mandatory subjects of 
bargaining within the ambit of Section 11(a) of the Order.
Under these circumstances, I find that the [activity's] unilateral 
conduct in terminating Section 11(a) terms and conditions set forth 
in certain provisions of the parties' expired agreement was in 
derogation of its bargaining responsibilities under the Order. 
[Footnotes omitted.]

Accordingly, the Assistant Secretary ordered the activity to ceaSe and 
desist from such violative conduct and to take certain affirmative remedial 
actions.
In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary's decision is arbitrary and capricious in that his 
decision: (1) in part is not supported by the record^/; (2) constitutes a 
misapplication of the Council's guidelines as to the obligation of the 
parties when their negotiated agreement terminates; and (3) ignores his 
past decisions where actions resulted from a good faith application of 
the terms of a negotiated agreement. You also allege that the Assistant 
Secretary's decision raises two major policy issues: "[W]hether a 
negotiated grievance procedure is a personnel policy, practice and/or 
matter affecting working conditions within the ambit of Section 11(a), 
which therefore survives the termination of the contract for which it was 
negotiated"; and "[W]hether the negotiated article which provided union 
representatives with a specified bank of administrative leave to administer 
the collective bargaining agreement was a personnel policy, practice or 
matter affecting working conditions within the ambit of Section<11(a) and 
therefore should have survived the termination of the 1974 ATF-NTEU 
Agreement."

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the

_2/ In this regard, you assert that the activity's memorandum terminating 
certain provisions of the parties' expired agreement did not terminate the 
provision dealing with the activity's furnishing facilities and services 
to the union as found by the Assistant Secretary.
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decision of the Assistant Secretary does not appear arbitrary and capri­
cious or raise any major policy issues.

As to your allegation that the Assistant Secretary’s decision Is arbltary 
and capricious, It does not appear that the Assistant Secretary acted 
without reasonable justification In reaching his decision In the circum­
stances of this case. More specifically, with respect to your contention 
that the Assistant Secretary's decision In part Is not supported by the 
record, such contention constitutes, in effect, mere disagreement with 
the Assistant Secretary’s conclusion that the activity violated section 19 
(a)(1) and (6) of the Order in the facts and circumstances of this case. 3/ 
Similarly, your appeal falls to contain any support for your further 
assertion that the Assistant Secretary misapplied Council guidelines in 
reaching his decision herein. Rather your contention in this regard 
constitutes, in effect, only, disagreement with the Assistant Secretary’s 
conclusion that the activity unilaterally terminated section 11(a) 
terms and conditions set forth in the expired agreement. With regard 
to your contention that the Assistant Secretary did not follow his past 
decisions in the Instant case, your appeal fails to establish any clear, 
unexplained inconsistency between this decision and the previously 
published decisions of the Assistant Secretary.A/ With respect to your 
allegation that the Assistant Secretary’s decision raises major policy 
Issues as set forth above, in the Council’s view no major policy issues 
are presented warranting review in the circumstances of this case. Thus, 
your appeal falls to show that the Assistant Secretary’s decision is 
inconsistent with applicable Council precedent (supra n. 1) or with the 
purposes and policies of the Order.A/

V  In so concluding, the Council does not pass upon whether the Assistant 
Secretary properly found that "among the clauses declared terminated by the 
[activity] were . . . those dealing with facilities and services supplied 
by the [activity] to the [u]nion ...,'* noting particularly that the 
Assistant Secretary cited that clause as merely illustrative of a number 
of negotiated provisions which the activity concededly terminated when .the 
parties’ agreement expired.

In this regard, as previously noted, the Assistant Secretary, In finding 
that the activity violated the Order herein, relied upon the principles 
enunciated in the Council’s consolidated decision in Ogden Service Center 
and Brookhaven Service Center (supra n. 1), wherein the Council stated that 
"upon the expiration of a negotiated agreement, existing personnel policies 
and practices and matters affecting working conditions . . . continue . . . 
absent an express agreement by the parties that [they] terminate upon the 
expiration of that agreement or unless otherwise modified in a manner 
consistent with the Order."

More particularly, as to "whether a negotiated grievance procedure is 
. . . within the ambit of section 11(a)," the Council has previously stated;

(Continued)



Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet 
the requirements for review as provided under section 2411.12 of the 
Council's rules of procedure. Accordingly, review of your appeal is 
hereby denied. Your request for a stay of the Assistant Secretary's 
decision and order is likewise denied.
By the Council.

Sincerely,

Henry B.(grazier III 
Executive Director

cc; A/SLMR 
Labor
S. Rogers 
NTEU

(Continued)

Section 11(a) of the Order establishes an obligation to bargain 
concerning personnel policies and practices and matters affecting 
working conditions . . . .  Included within the obligation to 
bargain are negotiated grievance procedures under section 13(a) 
of t-.he Order. [Footnotes omitted.]

National Treasury Employees Union and Internal Revenue Service, FLRC 
No. 76A-132 (Aug. 17, 1977), Report No. 133.
Further, with respect to whether a negotiated provision granting union 
representatives administrative leave to administer the parties' agreement 
is within the scope of section 11(a), the Council, citing its previous 
statement and interpretation of the Order in FLRC No. 75P-1, 3 FLRC 874 
[(May 23, 1975), Report No. 90], at 878-879 of Council ruling, has 
determined that a provision similarly involved with the use of official 
time for contract administration was "subject to negotiation by the parties 
concerned under section 11(a) of the Order." See National Federation nf 
Federal Employees. Local 1485 and Coast Guard Base, Miami Beach, Florida. 
FLRC No. 76A-58 (June 6, 1977), Report No. 127.
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General Services Administration, Region 3, Washington, D.C., A/SLMR 
No. 996. The Assistant Secretary, upon a complaint filed by the union 
(Local 2151, American Federation of Government Employees, AFL-CIO), found 
that the activity violated section 19(a)(1) and (6) of the Order by 
rescinding Its authorization of environmental differential pay In the 
circumstances here Involved; and ordered the activity, among other things', 
to reimburse the affected employees to the extent consonant with law, 
regulations and Comptroller General decisions. The agency appealed to the 
Council, contending that the Assistant Secretary's decision was arbitrary 
and capricious and presented major policy issues. The agency also 
requested a stay.

Council action (November 6, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issues. Accordingly, the Council denied the agency's petition 
for review. The Council likewise denied the agency's request for a 
stay.

FLRC No. 78A-39
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November 6, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Ms. Janice K. Mendenhall 
Director of Administration 
General Services Administration 
Washington, D.C. 20405

Re: General Services Administration, Region 3, 
Washington, P.O., A/SLMR No. 996, FLRC 
No. 78A-39

Dear Ms. Mendenhall:
The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the union's opposi­
tion thereto, in the above-entitled case.
In this case, as found by the Assistant Secretary, General Services 
Administration, Region 3, Washington, D.C. (the activity) and American 
Federation of Government Employees, AFL-CIO, Local 2151 (the union) were 
parties to a collective bargaining agreement which contained provisions 
authorizing additional pay for employees exposed to various degrees of 
hazards, physical hardships, and working conditions of an unusual nature 
at the activity’s facilities. The Assistant Secretary noted that such 
payments are authorized by statute and by the implementing regulations 
of the Civil Service Commission (CSC) which are found in Federal Personnel 
Manual (FPM) Supplement 532-1. He found that the relevant directives, 
which appear in subchapter SB-7 and Appendix J of the FPM Supplement, 
were incorporated by reference in the negotiated agreement. The Assistant 
Secretary also noted that the FPM indicates that the situations listed in 
Appendix J, which contains a schedule of specific differential rates and 
categories for employees working under adverse conditions, are illustrative 
only, and the parties may negotiate additional coverage for local situations 
or negotiate additional categories not included in Appendix J

\j FPM Supplement 532-1, subchapter S8-7g(3) specifically provides as 
follows:

(3) Nothing in this section shall preclude negotiations through the 
collective bargaining process for determining the coverage of addi­
tional local situations under appropriate categories in appendix J 
or for determining additional categories not included in appendix J 
for which environmental differential is considered to warrant referral 
to the Commission for prior approval as in (2) above.
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The union filed a grievance under the parties' negotiated grievance proce­
dure alleging that certain employees in the activity's Central Heating 
Plant were entitled to environmental differential pay. Thereafter, the 
parties engaged in prolonged negotiations concerning the resolution of 
the grievance. As a result of the grievance, the activity initiated a 
study of hazardous working conditions at the plant. As the grievance was 
being processed under the grievance procedure, the activity sent a letter 
to the union concerning resolution of the grievance. In that letter the 
activity stated that "if the study indicates that certain employees in 
the Central Heating Plant are eligible for hazardous duty pay, employee 
claims will be honored including claims for retroactive pay . . . After 
the study was completed, the activity informed the union in writing that 
it was authorizing payment of "high work" differential to the affected 
employees. Shortly thereafter, however, the activity rescinded its 
authorization after obtaining from the CSC a verbal interpretation of 
"high work" as the term is used in the FPM. The union then filed a pre­
complaint charge in this matter. Thereafter, the activity rescinded its 
decision not to pay the environmental differential and asked the union to 
meet and confer before the activity reached a final decision. The parties 
subsequently met but were unable to resolve the issue. The activity then 
informed the union that differential pay for "high work" could not be 
authorized.

The union filed the complaint herein alleging, in essence, that the activity 
violated section 19(a)(1) and (6) of the Order when it unilaterally changed 
an established term and condition of employment by not implementing the 
grievance settlement agreement, reached under the parties' negotiated 
grievance procedure, authorizing the differential pay. The Assistant 
Secretary found that the activity, by "rescinding its authorization to 
pay environmental differential for 'high work,' unilaterally terminated 
the partial settlement of a grievance which was the product of the parties' 
negotiated grievance procedure in violation of [s]ection 19(a)(1) and (6) 
of the Order." In so finding, the Assistant Secretary stated in pertinent 
part:

It has been held previously that a valid arbitration award constitutes 
an extension of the parties' negotiated agreement, which may be 
modified only by the mutual agreement of the parties, and that a 
unilateral termination or alteration of such award constitutes a 
violation of the Order. In my view, a grievance settlement agreement 
reached by the parties in the operation of their negotiated grievance 
procedure has the same standing as an award by an arbitrator, and, 
in effect, such agreement constitutes an extension of the parties' 
negotiated agreement and an established term and condition of 
employment. [Footnote omitted.]^/

2̂1 With respect to the effect of the CSC's interpretation of the FPM, the 
Assistant Secretary further stated:

(Continued)
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Accordingly, the Assistant Secretary ordered the activity to cease and 
desist from the foregoing conduct, to post appropriate notices, and, "to 
the extent consonant with law, regulations, and decisions of the Comptroller 
General, [to] reimburse each of the affected employees all monies withheld 
from them . . .  by reason of the refusal to pay the environmental differen­
tial authorized pursuant to the grievance settlement agreement regarding 
'high work.’"
In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary’s decision is arbitrary and capricious in that the 
Assistant Secretary failed to consider or address the issue as to the 
validity of the activity's original authorization of, and the entitlement 
of affected employees to, the environmental differential pajnnent under the 
FPM. You further allege that the Assistant Secretary's decision presents 
major policy issues as to (1) "[w]hether the issuance of a remedial order 
by the Assistant Secretary which, in part, directs the payment of Federal 
funds, without consideration of whether such payment is consistent with 
law, regulation, and decision of the Comptroller General, effectuates 
the purposes of the Order," and (2) "[w]hether a grievance settlement 
based on a mistake of fact becomes an extension of the agreement which 
may not be rescinded unilaterally."
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or raise any major policy issues.

With respect to your allegation that the Assistant Secretary's decision is 
arbitrary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in concluding that the activity vio­
lated section 19(a)(1) and (6) of the Order in the circumstances of this case. 
In this regard, the Council notes particularly the Assistant Secretary's 
findings that the parties had incorporated by reference in their negotiated 
agreement the relevant provisions of the FPM, the activity had agreed that 
"high work" differential pay was authorized under the parties' agreement

(Continued)

Nor am I persuaded to a contrary result by the [activity's] argument 
that it was required by law to withhold payment of the environmental 
differential as a result of the verbal opinion solicited by the 
[activity] from the CSC. Thus, there is no showing that the CSC’s 
response to [the activity's] inquiry was intended to reflect a CSC 
policy interpretation that the settlement reached by the parties 
herein was invalid under the pertinent provisions of the FPM.
Rather, noting the informal nature of the inquiry, I find that the 
response of the CSC merely reflected a possible interpretation of 
the guidelines established by the FPM, and was not intended to 
reflect a CSC policy Interpretation in this specific case.
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in resolving the grievance thereunder in the circumstances of this case,^/ 
and there was no showing that the CSC intended to declare the settlement 
reached by the parties herein invalid under the pertinent provisions of 
the FPM.A/

With regard to your allegation that a major policy issue is presented in 
that the Assistant Secretary issued a remedial order requiring the payment 
of Federal funds without considering whether such pajrment is consistent 
with law, regulation, and decisions of the Comptroller General, in the 
Council’s opinion no basis for review is thereby presented. Thus, your

V  In this regard the Council has noted that FPM Supplement 532-1, 
subchapter S8-7, and Appendix J thereto do "not enumerate specific work 
situations for which an environmental differential is payable. Rather, 
the FPM only defines in appendix J categories of work situations, 'each 
of an unusually severe nature,* for which payment of an environmental 
differential may be authorized. FPM Supplement 532-1, subchapter S8-7e 
points out that the examples listed under the categories in appendix J 
’are illustrative only and are not intended to be exclusive of other 
exposures which may be encountered under the circumstances which describe 
the listed category.’ Further, subchapter S8-7g(2) provides that each 
installation or activity must evaluate its situations against the guide­
lines in appendix J to determine whether and which local work situations 
are covered by the defined work categories. Thus, specific work situations 
for which an environmental differential is payable are left to local 
determination. The Council further notes that FPM Supplement 532-1 
provides for the collective bargaining process as one specific means of 
locally detemining whether a particular disputed local work situation 
warrants payment of an environmental differential." [Emphasis added; 
footnotes omitted.] Headquarters, Sacramento Air Logistics Center, 
McClellan Air Force Base, California and American Federation of Government 
Employees, Local 1857 (Staudohar, Arbitrator), FLRC No. 76A-71 (Jan. 12,
1977), Report No. 121, at 4 of the decision.

In this regard the Council has previously noted that in a decision 
of the Comptroller General, B-180010.03, October 7, 1976, it was stated 
that "the Commission’s regulations delegate authority to determine local 
coverage to each agency and expressly permit the collective bargaining 
process to determine additional coverage under appropriate categories 
of Appendix J . . . ." In that decision the Comptroller General quoted 
a letter from the Civil Service Commission which said in part that "the 
Commission has consistently refrained from acting as an appellate source 
in disputes between agencies and their employees on specific cases, 
rather, this authority has been delegated to the agencies." See 
Headquarters, Sacramento Air Logistics Center, McClellan Air Force Base, 
California and American Federation of Government Employees, Local 1857 
(Staudohar, Arbitrator), FLRC No. 76A-71 (Jan. 12, 1977), Report No. 121 
at n. 6 of the decision. '
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appeal fails to contain any support for the assertion that the Assistant 
Secretary's decision in this regard is inconsistent with the purposes and 
policies of the Order or applicable Council precedent. See Department 
of the Army, Aberdeen Proving Ground, A/SLMR No. 412, 3 FLRC 188 [FLRC 
No. 74A-46 (Mar. 20, 1975), Report No. 67].!/

Nor is a major policy issue presented, as alleged, with regard to 
whether the activity could properly rescind the grievance settlement 
agreement unilaterally based upon a mistake of fact. In the Council's 
view, such allegation constitutes essentially a restatement of the 
activity’s earlier contention that the Assistant Secretary failed to 
consider whether the payment of environmental differential pursuant to 
the parties’ grievance settlement agreement would be valid in the 
circumstances of this case and thus presents no basis for Council 
review.

Since the Assistant Secretary’s decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet 
the requirements for review as provided under section 2411.12 of the

In so ruling, we do not construe the Assistant Secretary’s remedial 
order directing reimbursement of the affected employees "to the extent 
consonant with law, regulations, and decisions of the Comptroller 
General" as an indication that the Assistant Secretary lacked reasonable 
assurance herein as to the propriety of the monetary payment remedy.
In this regard, the Council has stated that "[w]hen a remedy involves 
the possible payment of monies by an agency, the Assistant Secretary, 
consistent with his responsibilities under the Order, must be reasonably 
assured that such payment is proper pursuant to law and decisions of 
the Comptroller General. In most situations, established precedent 
will provide the Assistant Secretary with reasonable assurance as to the 
propriety of a monetary remedy and the Assistant Secretary can issue 
such a remedy without prior authorization." Naval Air Rework Facility, 
Pensacola, Florida and Secretary of the Navy, Department of the Navy, 
Washington, D.C.. A/SLMR No. 608, FLRC No. 76A-37 (May 4, 1977),
Report No. 125, at 7 of the decision. In any event, should a question 
as to the legality of such payments subsequently arise, it may be 
resolved at the compliance stage of the case pursuant to the Assistant 
Secretary’s regulations.

j6/ In so deciding, the Council does not pass upon or adopt the Assistant 
Secretary’s statement that "a grievance settlement agreement reached 
by the parties in the operation of their negotiated grievance procedure 
has the same standing as an award by an arbitrator, and, in effect, such 
agreement constitutes an extension of the parties' negotiated agreement 
and an established term and condition of employment."
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Council’s rules of procedure. Accordingly, review of your appeal is 
hereby denied. Your request for a stay of the Assistant Secretary’s 
decision and order is likewise denied.
By the Council.

cc: A/SLMR
Labor

Sincerely,

Henry B. 
Executiv

lazier III 
irector

J. Rosa 
AFGE
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National Federation of Federal Employees, Local 122 and Veterans 
Administration, Atlanta Regional Office, Atlanta, Georgia. The dispute 
involved the negotiability of provisions in the parties' agreement which 
were disapproved by the agency during review of the agreement under 
section 15 of the Order. The disputed provisions related to (1) griev­
ances over disciplinary actions; (2) assignment of duties; (3) temporary 
promotions; and (4) health and safety conditions.

Council action (November 8, 1978). As to (1), the Council held that 
the published agency policy raised as a bar to negotiation on the union's 
proposal was violative of the Order and, therefore, cannot stand as a 
bar to negotiation on the disputed proposal under section 11(a) of the 
Order. As to (2), concerning assignment of duties, the Council found that 
insofar as the disputed provision precluded the general assignment of 
substantial duties to an employee outside an employee's "regular field of 
work," such provision was not violative of section 12(b)(5) of the Order, 
but was outside the agency's obligation to bargain under section 11(b) of 
the Order. However, since the agency exercised its option to bargain on 
the matter, it was foreclosed during the section 15 review process from 
determining that the provision was nonnegotiable under section 11(b) of 
the Order. The Council further found with respect to this provision, that 
insofar as it prohibited the general assignment of substantial duties to 
an employee which might result in injury to an employee, because of lack 
of knowledge of the task involved, such provision was not violative of 
section 12(b)(5), or otherwise nonnegotiable under the Order. With regard 
to (3), concerning temporary promotion, the Council found that insofar as 
the provision called for temporary promotion upon assignment of an employee 
for more than 60 days to a "higher-grade position," it was not violative of 
section 12(b)(2) of the Order or legal time-in-grade requirements; but 
that insofar as the provision called for a temporary promotion upon 
assignment for more than 60 days to a group of duties warranting a higher 
grade, the provision violated applicable law as interpreted by the 
Comptroller General. Finally, as to (4), concerning health and safety 
conditions, the Council found that the disputed portion of the provision 
did not violate section 12(b)(2) of the Order. Accordingly, pursuant to 
section 2411.28 of its rules, the Council set aside the agency's determi­
nation as to the nonnegotiability of (1), (2), (3), to the extent that the 
Council found the provision to be negotiable, and (4); and sustained the 
agency's determination as to (3), to the extent that the Council found the 
provision to be nonnegotiable.

FLRC No. 77A-94
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

National Federation of Federal 
Employees, Local 122

(Union)

and FLRC No . 77A-94
Veterans Administration,
Atlanta Regional Office,
Atlanta, Georgia

(Activity)

DECISION ON NEGOTIABILITY ISSUES 

Provision I— ^

Article XI of the agreement sets out provisions governing "disciplinary and 
adverse actions." The agency disapproved this article insofar as it would 
permit an employee to grieve a disciplinary action through the negotiated 
grievance procedure. [The complete text of Article XI is set out in the 
Appendix to this decision.]

Agency Determination
The agency determined that Article XI of the negotiated agreement, as indicated 
above, violates a published agency policy for which a "compelling need" exists.

'U The provisions in question in the present case were disapproved by the VA 
Chief Benefits Director, upon review of the bargaining agreement between the 
local parties, under section 15 of the Order. The agency admits that an 
agency head determination was rendered on Provision I, concerning which an 
exception to an internal agency regulation relied upon by the Chief Benefits 
Director was requested from, and denied by, the VA Administrator. However, 
the agency claims that an agency head determination was not rendered on 
Provisions II-IV, infra (which were disapproved as violative of the Order, 
applicable law, or regulation of appropriate authority outside the agency), 
because the Chief Benefits Director, while authorized to disapprove provisions 
of agreements under section 15, was not authorized to render negotiability 
determinations under section 11(c) of the Order. Accordingly, the agency

(Continued)

829



The question^is whether the disputed provision is barred from negotiation 
by a published agency policy under section 11(a) of the Order.

Opinion

Conclusion: The published agency policy in question is violative of the 
Order and, therefore, cannot serve to bar negotiation on the disputed 
provision under section 11(a) of the Order.Accordingly, the agency's

Question Here Before the Council

(Continued)

claims that the present negotiability appeal on Provisions II-IV is premature 
and should be denied. We cannot agree with the agency's position.
The grounds for disapproval of an agreement under section 15 and for a 
determination of nonnegotiability under section'11(c) are substantially the 
same, and the Order in each instance places ultimate^'responsibility on 
precisely the same individual, i.e., the agency head, to make the critical 
determination. While the agency head is free to delegate his responsibility 
under each section if he so desires, such delegation obviously does not 
alter the identity of ultimate responsibility imposed upon the agency head 
under sections 11(c) and 15 of the Order. To require duplicate considera­
tion of the same disputed provisions by this same responsible official, 
would, as occurred in the present case, be productive of extended and 
unwarranted delays in resolving negotiability d"' "putes and would thereby 
contravene the underlying purposes of the Order. 3ee Lal>or-Management 
Relations in the Federal Service (1975) at 45-46. Accordingly, we hold 
that, the disapproval action by the VA Chief Benefits Director under 
section 15 likewise constituted an agency head determination for purposes 
of section 11(c) of the Order. The union's appeal on the disputed provisions 
here involved is therefore properly before the Council under section 11(c)(4) 
of the Order.

2j Section 11(a) of the Order provides in part:

Sec. 11. Negotiation of agreements. (a) An agency and a labor organiza­
tion that has been accorded exclusive recognition, through appropriate 
representatives, shall meet at reasonable times and confer in good faith 
with respect to personnel policies and practices and matters affecting 
working conditions, so far as may be appropriate under . . . published 
agency policies and regulations for which a compelling need exists under 
criteria established by the Federal Labor Relations Council and which are 
issued at the agency headquarters level or at the level of a primary 
national subdivision; . . . and this Order . . . .

V  In view of our decision herein, it is unnecessary for the Council to reach 
the agency’s argument that the provision violates a published agency policy 
for which a "compelling need" exists under section 11(a) of the Order and 
Part 2413 of the Council's rules and regulations.
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detennination that the provision d,s nonnegotiable was improper and, 
pursuant to section 2411.28 of the Council^s rules, is set aside.A/

Reasons: Article XI of the agreement sets forth procedures for discipli­
nary and adverse actions and specifically provides that . .an employee 
shall be advised that he or she may grieve the [disciplinary] action under 
the negotiated procedure contained herein . . . ."A/ The agency, without 
contradiction by the union, interprets this article of the agreement as 
permitting grievances over a disciplinary action directed and accomplished 
by an official of the agency at a level above the activity head and over 
which the activity head has no discretion or authority .A' As so inter­
preted, the disputed provision, according to the agency, conflicts with a 
published agency policy limiting the negotiating authority of officials 
at the levels of exclusive recognition to those matters within the 
administrative discretion and authority of those local officials ,Z' and 
is claimed to be nonnegotiable on this ground. We find such contention to 
be without merit.
The published agency policy relied upon by the agency in the present case 
(VA Manual MP-5, Part I, Chapter 711, Section E, paragraph 3(a)) is identical

This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the agreement provision. We 
decide only that, as agreed to by the local parties and based on the 
record before the Council, the provision is properly subject to negotiation 
by the parties concerned under section 11(a) of the Order.
V  See Article XI, paragraph 4.c. in the Appendix to this decision.

The agency concedes that, as here pertinent, the activity head "has 
authority to take disciplinary and adverse actions against employees in 
that Regional Office’*; and that "any such action taken by a Regional 
Office Director or one of his subordinates can be made subject to a 
negotiated grievance procedure as the local parties have done in this case."
y  VA Manual MP-5, Part I, Chapter 711, Section E, paragraph 3(a) provides 
in relevant part:

Section E. RELATIONSHIPS UNDER EXCLUSIVE RECOGNITION

3. SCOPE OF NEGOTIATION
" f

a. Subjects appropriate for negotiation with labor organizations 
having exclusive recognition, must be within the administrative 
discretion and authority of the station head . . . .
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to that relied upon by the agency in the Veterans Administration Hospital, 
Sheridan« Wyoming case.3./ The latter case concerned an agreement provision 
similar to that here involved, under which disciplinary actions taken with 
respect to hospital employees in the bargaining unit, by officials who are 
above the level of Hospital Director, were made subject to the local negotiated 
grievance and arbitration procedures. The agency contended that the disputed 
provision was outside the bargaining authority of the Hospital Director, 
because it would subject disciplinary actions taken above the station level 
to the agreement negotiated at the station level, thereby violating VA Manual 
MP-5, Part I, Chapter 711, Section E, paragraph 3(a). The Council, relying on 
its decision in the Merchant Marine case,£/ rejected the agency's contention 
that the disputed provision was barred from negotiation by this published 
agency policy and held the provision negotiable under the Order, stating

. . . [D]isciplinary actions taken against unit employees obviously 
concern "personnel policies and practices and matters affecting 
working conditions" of the unit employees, and grievance procedures 
relating to such disciplinary actions clearly fall within the ambit 
or required bargaining under section 11(a) of the Order. While the 
agency, in its discretion, may delegate the authority to initiate and 
accomplish these disciplinary actions to officials above the unit 
level, such delegation does not alter in any manner the agency's duty 
to bargain with the exclus^fve representative of the unit employees on 
grievances concerning the disciplinary actions as they impact on 
Individual unit employees. Therefore, as in the Merchant Marine 
case, we find initially that the disputed provision is within the 
scope of required bargaining by the agency.
Turning then to the agency's published policy which limits the 
authority of unit officials to negotiate on the disputed provision, 
the Order, as emphasized in Merchant Marine, requires the agency to 
provide representatives authorized to bargain and enter into agreement 
on all matters falling within the scope of negotiations in the bargaining 
unit. Although the agency, in its discretion, may limit the authority of 
unit officials to conduct such negotiations, it cannot, as claimed by 
the agency, thereby constrict the scope of bargaining mandated by 
section 11(a) of the Order. Rather, other appropriate officials must 
be designated by the agency to fulfill its section 11(a) obligations.

American Federation of Government Employees, AFL-CIO. Local 1219 and 
Veterans Administration Hospital. Sheridan, Wyoming, FLRC No. 77A-126 
(Nov. 8, 1978), Report No, 159
9̂/ United Federation of College Teachers Local 1460 and U.S. Merchant Marine 
Academy, 1 FLRC 210 [FLRC No. 71A-15 (Nov. 20, 1972), Report No. 30].
10/ American Federation of Government Employees. AFL-CIO, Local 1219 anH 
Veterans Administration Hospital. Sheridan. Wyoming, FLRC No. 77A-126 
(Nov. 8, 1978), Report No, 159 at 4-5 of Council decision.
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Therefore, to the extent that the subject agency policy is intended 
by the agency to forestall negotiation on the disputed provision (which 
provision we have held falls within the required scope of bargaining 
under section 11(a) of the Order), the agency policy is inconsistent 
with the language and purposes of the Order, and, for the reasons 
detailed in the Merchant Marine case, may not stand as a bar to 
negotiation on the provision. [Footnotes omitted.]

The Council decision in the Veterans Administration Hospital, Sheridan, Wyoming 
case is plainly dispositive of the dispute in the present case. Accordingly, 
for the reasons more fully set out in the Veterans Administration Hospital, 
Sheridan, Wyoming case, we reject the agency's contention that Article XI 
of the agreement is barred from negotiation by published agency policy 
(VA Manual MP-5, Part I, Chapter 711, Section E, paragraph 3(a)) and find 
that the disputed provision is negotiable under the Order. The agency's 
contrary determination is set aside.

Provision II 

ARTICLE XII; POSITION CLASSIFICATION
1. Each employee is entitled to a copy of his/her current position 
description which shall be reviewed annually. This position descrip­
tion must be accurate and should include all major duties that occur 
on a regular and recurring basis. Major duties are those of such 
weight that their inclusion is necessary for the proper classification 
of the position. The Employer will not routinely and chronically 
require the employee to perform substantial duties outside his/her 
regular field of work or which might result in injury to the employee 
or fellow employees due to lack of knowledge of task. [Underscoring 
Indicates portion of agreement provision in dispute.]

Agency Determination
The agency determined that the provision in dispute violates section 12(b)(5) 
of the Order and is, therefore, nonnegotiable.

Question Here Before the Council
The question is whether the portion of the provision is violative of 
section 12(b)(5) of the Order.

Opinion
Conclusion; (1) We find that, insofar as the disputed provision precludes 
the general assignment of substantial duties to an employee outside an
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employee’s "regular field of work," such provision Is not violative of 
section 12(b)(5), but Is outside the agency's obligation to bargain under 
section 11(b) of the Order; however, since the activity exercised its 
option to bargain on this matter, the agency was foreclosed during the 
section 15 review process from detennlning the disputed provision to be 
nonnegotiable under section 11(b) of the Order. (2) We further find that, 
insofar as the disputed provision prohibits the general assignment of 
substantial duties to an employee which might result in Injury to an 
employee, because of lack of knowledge of the task Involved, such provision 
is not violative of section 12(b)(5), or otherwise nonnegotiable under the 
Order.

Accordingly, the agency determination that the disputed provision is non­
negotiable was improper and, pursuant to section 2411.28 of the Council's 
rules, is set aside.H./

Reasons: 1. Assignment of duties outside the employee's regular field of 
work. The first portion of the disputed provision prohibits the agency from 
generally assigning to an agency employee substantial duties outside the 
employee's regular field of work. The agency argues that such provision 
impairs management's right under section 12(b)(5) of the Order to determine 
the personnel by which agency operations are to be conducted.!^/ We disagree 
with this position of the agency.
The subject provision by its express language simply relates to limitations 
on the assignment of particular duties to agency employees in the bargaining 
unit. In substance, therefore, the provision concerns only the job content

11/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the agreement provision. We 
decide only that, as agreed to by the local parties and based on the record 
before the Council, the provision is properly subject to negotiation by the 
parties concerned under section 11(a) of the Order.
12/ Section 12(b)(5) of the Order provides:

Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following requlrements-

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

(5) to determine the methods, means, and personnel by which such 
operations are to be conducted . . . .
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of the employees involved. The Council has consistently heldl3/ that such 
provisions fall not within the ambit of section 12(b), but within the meaning 
of the terms agency "organization" and "numbers, types, and grades of 
positions or employees assigned to an organizational unit, work project or 
tour of duty" in section 11(b) of the O r d e r H e n c e ,  the provision in 
question here clearly is not violative of section 12(b)(5) of the Order as 
determined by the agency. Rather, to the extent that the provision prohibits 
the agency from assigning an employee substantial duties outside the employee's 
regular field of work, the provision, as a matter concerning job content, is 
excepted from the agency's obligation to bargain \jnder section 11(b) of the 
Order.

Under section 11(b) the agency may, but need not, bargain on job content.
In this case, however, the agency's bargaining representative at the local 
level exercised the option to bargain and entered into an agreement on the 
disputed provision. Therefore, consistent with established Council precedent, 
the agency lacked authority during the section 15 review process to determine 
this provision nonnegotiable on the basis of section 11(b) of the Order.

2. Assignment of duties which might result in injury. The second portion of 
the disputed provision relates to the assignment of duties "which might result 
in injury to the employee or fellow employees due to the lack of knowledge 
of task." Again, the agency claims that such provision interferes with 
management's right to determine the personnel by which its operations are 
conducted under section 12(b)(5) of the Order. We reject this contention.
In substance, this part of the disputed provision merely prescribes that 
agency employees will not be required to work under conditions which are 
hazardous to themselves or their fellow employees. The Council has repeatedly

13/ See, e.g., International Brotherhood of Electrical Workers, AFL-CIO,
Local 640 and Parker-Davis Project Office. Bureau of Reclamation, United States 
Department of the Interior (Irwin, Arbitrator), 5 FLRC 562, 566-67 [FLRC No. 
76A-44 (July 12, 1977), Report No. 130].
14/ Section 11(b) of the Order provides in relevant part:

Sec. 11. Negotiation of agreements.

(b) . . . [T]he obligation to meet and confer does not include matters 
with respect to . . . [the agency's] organization; the number of employees; 
and the numbers, types, and grades of positions or employees assigned to 
an organizational unit, work project or tour of duty . . . .

15/ See, e.g., lAFF Local F-103 and U.S. Army Electronics Command, 5 FLRC
198, 202 [FLRC No. 76A-19 (Mar. 22, 1977), Report No. 122] and cases cited therein
at n. 4 of Council decision.
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held that such provisions, relating to health and safety standards for unit 
employees, are not violative of section 12(b) of the Order or otherwise 
nonnegotiable under the O r d e r . C o n s i s t e n t  with this established precedent, 
we find that Article XII, section 1, of.the parties’ agreement is negotiable 
under section 11(a) of the Order.
To repeat, then, we hold that the agency's determination that the disputed 
portions of Article XII, section 1, are violative of section 12(b)(5) of 
the Order and thereby nonnegotiable was in error and must be set aside.

Provision III

ARTICLE XVII

9. TEMPORARY PROMOTION: An employee temporarily placed in a higher 
grade position or assignment to a group of duties warranting a higher 
grade will be temporarily promoted, if the assignment is to exceed 
60 days.

Agency Determination

The agency determined that (1) insofar as the provision calls for a temporary 
promotion upon assignment of an employee for more than 60 days to a "higher 
grade position," it violates section 12(b)(2) of the Order and time-in-grade 
requirements under law;-lZ.' and (2) insofar as the provision calls for such a 
promotion upon assignment to a "group of duties warranting a higher grade," 
it also violates applicable law as interpreted by the Comptroller General. 
Accordingly, the agency determined the provision is nonnegotiable.

16/ See, e.g., National Treasury Employees Union and Department of the Treasury, 
U.S. Customs Service, Region VII. 5 FLRC 249, 255-56 [FLRC No. 76A-28 
(Apr. 7, 1977), Report No. 123] and cases cited therein at n. 10 of Council 
decision.

17/ The time-in-grade requirements relied upon by the agency were those in 
the Whitten Amendment (5 U.S.C.. § 3101 note), which provided:

(c) The Civil Service Commission shall make full use of its authority 
to prevent excessively rapid promotions in the competitive civil service 
and to require correction of improper allocations to higher grades of

(Continued)
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The questions are: (1) VJhether the provision for a temporary promotion upon 
assignment of an employee for more than 60 days to a hlgher-grade position 
violates section 12(b)(2) of the Order or legal tlme-ln-grade requirements; 
and (2) whether the provision for a temporary promotion upon assignment of 
an employee for more than 60 days to a group of duties warranting a higher 
grade further violates applicable law as Interpreted by the Comptroller 
General.

Questions Here Before the Council

Opinion

Conclusion; (1) Insofar as the provision calls for a temporary promotion 
upon assignment for more than 60 days to a hlgher-grade position. It Is 
not violative of section 12(b)(2) of the Order or legal tlme-ln-grade 
requirements. Accordingly, the agency's determination of nonnegotlablllty 
In this regard was Improper and, pursuant to section 2411.28 of the Council’s 
rules. Is set aside.

(2) Insofar as the provision calls for a temporary promotion upon assignment 
for more than 60 days to a group of duties warranting a higher grade, it 
violates applicable law as Interpreted by the Comptroller General.
Therefore, the agency's determination of nonnegotiability in this regard 
was proper and, pursuant to section 2411.28 of the Council's rules, must be 
sustained.
Reasons; 1. Temporary promotion of employees assigned to a hlgher-grade 
position. The agency claims, first, that the required temporary promotion

(Continued)
positions subject to the Classification Act of 1949, as amended. . . . 
No person in any executive department or agency whose position is 
subject to the Classification Act of 1949, as amended, . . . shall be 
promoted or transferred to a higher grade subject to such Act . . . 
without having served at least one year in the next lower grade . . . .

On Septend>er 14, 1978, after the date of the agency determination, the 
Whitten Amendment terminated under section 101 of Pub. L. 94-412, Sept. 14, 
1976 (90 Stat. 1225). However, the pertinent requirements of the Whitten 
Amendment are continued by regulation of the Civil Service Commission 
(5 C.F.R. § 300.601 et. seq. (1978)) and for purposes of our decision 
herein, we shall regard the agency as relying on the current legal require­
ment reflected in the regulations of the Commission.
18/ This decision shall not be construed as expressing or implying any 
opinion of the Council as to the merits of the agreement provision. We 
decide only that, as agreed to by the local parties and based on the record 
before the Council, the provision is properly subject to negotiation by the 
parties concerned under section 11(a) of the Order.
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of an employee assigned to a higher-grade position after 60 days violates 
management's reserved right to "promote" employees under section 12(b)(2) 
of the Order.12./ We cannot agree with this contention.
The "temporary promotion" called for by the disputed provision is simply a 
ministerial act which implements the decision and action taken by the agency 
itself in selecting and assigning the particular employee to the higher- 
grade position. Nothing in the provision interferes in any manner with 
the right of the agency to make such decision or accomplish such action, 
and thus nothing in the provision impairs the agency’s right to determine 
whether and whom temporarily to promote. Accordingly, we find that the 
disputed provision is not violative of section 12(b)(2) of the Order.—
1h.e. agency further argues that the disputed provision conflicts with legal 
time-in-grade requirements,^l./ since the provision for temporary promotion 
of an employee placed in a higher-grade position does not specifically make 
the provision subject to such requirements. This argument is without merit. 
Although the provision itself does not specifically advert to time-in-grade 
requirements, nothing in the provision, nor in the union's stated intent, 
precludes the agency from enforcing such requirements in the implementation

19/ Section 12(b)(2) of the Order provides in part:
Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following requirements-

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

(2) to hire, promote, transfer, assign, and retain employees in positions 
within the agency, and to suspend, demote, discharge, or take other 
disciplinary action against employees . . . .

20/ Cf. International Association of Machinists and Aerospace Workers,
Local Lodge 1859 and Marine Corps Air Station and Naval Air Rework Facility, 
Cherry Point, North Carolina, FLRC No. 77A-28 (Feb. 28, 1978), Report No. 145, 
at 11-12 of decision (union proposal concerning timing of the ministerial act 
of effectuating promotions not violative of section 12(b)(2) of the Order).
See also Social Security Administration, Headquarters Bureaus and Offices in 
Baltimore, Maryland and SSA Local 1923, American Federation of Government 
Employees, AFL-CIO (Feldesman, Arbitrator), 4 FLRC 254, 261 [FLRC No. 75A-119 
(Apr. 13, 1976), Report No. 103].
21/ See n. 17, supra.
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of the provision. Further, as the Council has previously indicated,^/ under 
section 12(a) of the Order, the provisions of which must be included in every 
agreement, the administration of any agreement entered into by the parties 
would be subject to existing or future laws and the regulations of appropriate 
authorities, including policies set forth in the Federal Personnel Manual.23/ 
Therefore, since the agreement provision does not conflict with the legal 
time-in-grade requirements, the agency’s contention fails to state a ground 
for finding the provision nonnegotiable.^/

To repeat, therefore, we find, insofar as the disputed provision calls for 
a temporary promotion upon assignment of an employee for more than 60 days 
to a higher-grade position, it is negotiable and the agency's contrary 
determination is set aside.

2. Temporary promotion of employee assigned to a group of duties warranting 
a higher grade. This portion of the disputed provision, as already mentioned, 
would require that a temporary promotion be made for an employee temporarily 
assigned for more than 60 days to a group of duties warranting a higher grade. 
The agency claims that such a temporary promotion, predicated on a group of 
duties which had not been classified as a higher-grade position, would be 
violative of a decision of the Comptroller General (B-180010.08, May 4, 1976), 
which decision was rendered upon referral by the Council in the Louisville 
Naval Ordnance Station case.25/ and is therefore nonnegotiable. We agree 
with this position of the agency.

In the Louisville Naval Ordnance Station case, the Council considered the 
legality of an arbitrator's award of retroactive promotion and backpay to

22/ Local Lodge 830, International Association of Machinists and Aerospace 
Workers and Louisville Naval Ordnance Station, Department of the Navy,
2 FLRC 55, 63 [FLRC No. 73A-21 (Jan. 31, 1974), Report No. 48].
23/ Section 12(a) of the Order provides in relevant part:

Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following requirements—
(a) in the administration of all matters covered by the agreement, 
officials and employees are governed by existing or future laws and 
the regulations of appropriate authorities, including policies set 
forth in the Federal Personnel Manual . . . .

24/ See California Nurses' Association and Veterans Administration Hospital,
Long Beach, California, et. al.. FLRC No. 77A-89 (June 6, 1978), Report No. 151, 
at 7-8 of Council decision.

25/ Naval Ordnance Station, Louisville, Kentucky and Local Lodge No. 830, 
International Association of Machinists and Aerospace Workers (Thompson, 
Arbitrator), 4 FLRC 322 [FLRC No. 75A-91 (June 14, 1976), Report No. 106].
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a grievant who was assigned htgher-leveX duties but was not given a 
temporary promotion as provided for in the negotiated agreement. At the 
time of the subject assignment, the higher-level duties had not been 
classified into a higher-grade position. The Council accepted for review 
the agency's exceptions alleging that the award violated applicable law 
and regulation as set forth in the Federal Personnel Manual±§./ and as 
interpreted by the Comptroller General, and requested from the Comptroller 
General a decision as to whether the award violated applicable law and 
regulation. The Comptroller General decided, as here relevant, that "until 
the position was classified upward and [the grievant] was promoted, the 
grievant was not entitled to the pay of the higher graded position."^/ 
(Emphasis added.) The Council, relying on the Comptroller General's 
decision, held that so much of the arbitrator’s award as ordered the 
employee to be promoted retroactively to the period when the employee was 
assigned higher-level duties, but before the position was classified upward, 
violated applicable law and could not be implemented.
The Comptroller General’s decision, as relied upon by the Council in the 
Louisville Naval Ordnance Station case, is clearly dispositive in the 
present Accordingly, we hold, as previously stated, that insofar
as the disputed provision calls for a temporary promotion upon assignment 
of an employee for more than 60 days to a group of duties warranting a 
higher grade it violates applicable law as interpreted by the Comptroller 
General. The agency's determination of nonnegotiability of this portion 
of the provision in question is therefore upheld.

Provision IV
ARTICLE XXII
4.g. If any reasonable doubt regarding the safety of existing 
conditions is raised by either the supervisor or steward, the 
supervisor and steward will jointly inspect the work area to insure

26/ The Federal Personnel Manual (Chapter 511, subchapter 1-6) provides, 
among other things, that, for an employee to be promoted under the General 
Schedule, " . . .  there must be a position available which has been 
described, evaluated, and classified according to series, title, and grade 
so that the proper rate of pay and the qualifications necessary to perform 
the work may be determined." See also Federal Personnel Manual, Chapter 
335, subchapter 1.

27/ Naval Ordnance Station. Louisville, Kentucky and Local Lodge No. 830, 
International Association of Machinists and Aerospace Workers (Thompson, 
Arbitrator), 4 FLRC 322, 328 [FLRC No, 75A-91 (June 14, 1976), Report No. 
106].
28/ See also Internal Revenue Service, Jacksonville District and National 
Treasury Employees Union, Florida Joint Council, FLRC No. 77A-97 (July 12,
1978), Report No. 152, at 10 of Council decision.
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it is safe. If the Union believes that work is being required under 
conditions which are unsafe or unhealthy beyond the normal hazards 
inherent in the operations in question, it may request a ruling from 
the Safety Committee and/or have the right to file a grievance. When 
short-term exposure requires immediate solution and it is not possible 
to obtain employer concurrence beforehand, then the employee may at his 
discretion terminate his/her on duty action and so notify the employer. 
[Underscoring indicates portion of the agreement provision in dispute.]

Agency Determination
The agency determined that the disputed provision violates section 12(b)(2) 
of the Order and is therefore nonnegotiable.

Question Here Before the Council
The question is whether the provision violates section 12(b)(2) of the 
Order.

Opinion
Conclusion; The disputed portion of Article XXII, section 4.g., does not 
violate section 12(b)(2) of the Order. Therefore, the agency's determination 
of nonnegotiability was Improper and, pursuant to section 2411.28 of the 
Council's rules and regulations, is set aside.
Reasons; Article XXII, section 4.g., to the extent here in question, provides 
essentially that, in the event of imminent danger to an employee's health 
or safety and in the event a management representative is not immediately 
available, the employee may leave his work site and promptly notify 
management of the emergency conditions which have arisen. The agency claims 
that such provision violates management's right to "assign" employees 
under section 12(b)(2) of the Order^/ and is therefore nonnegotiable. We 
cannot agree with this contention of the agency.
The disputed provision concerns health and safety conditions and, in 
substance, merely permits an employee, when faced with imminent danger and

29/ This decision shall not be construed as expressing or implying any opinion 
of the Council as to the merits of the agreement provision. We decide only 
that, as agreed to by the local parties and based on the record before the 
Council, the provision is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.
30/ See n. 19, supra.
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with the unavailability of management, to leave his work site and promptly 
to notify management of the hazardous conditions which have arisen.
Nothing in the provision interferes in any manner with management’s 
reserved right to assign an employee to any position which it desires 
within the agency under section 12(b)(2) of the Order. Moreover, the 
provision is closely analogous to the proposal found negotiable in the 
Customs Service case,31/ which provided that employees would not be 
required to work where "conditions or practices exist . . . which could 
reasonably be expected to cause death or physical harm immediately, or 
before the imminence of such danger can be eliminated through normal 
abatement procedures . . .
For the foregoing reasons, we set aside the agency’s determination that 
Article XXII, section 4.g., is nonnegotiable.

By the Council.

Attachment
Issued: November 8, 1978

31/ National Treasury Employees Union and Department of the Treasury,
U.S. Customs Service. Resion VII. 5 FLRC 249, 255-56 [FLRC No. 76A-28 
(Apr. 7, 1977), Report No. 123].
32/ See also AFGE Council of Locals 1497 and 2165 and Region 3. General 
Services Administration, Baltimore, Maryland, 3 FLRC 396, 401-403 [FLRC 
No. 74A-48 (June 26, 1975), Report No. 75]; AFGE Local 2456 and Region 3. 
General Services Administration. Baltimore. Maryland, 3 FLRC 439 [FLRC No, 
74A-63 (July 21, 1975), Report No. 77].
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ARTICLE XI: DISCIPLINARY AND ADVERSE ACTIONS
APPENDIX

1. GENERAL: The basic procedures and rights of employees, as out­
lined in appropriate regulations, shall be observed in handling dis­
ciplinary and adverse actions. Such actions must be based on just 
cause, be consistent with applicable laws and regulations, and be 
fair and equitable.

2. NOTICE: In the event an employee is issued a disciplinary or 
adverse action, that employee must be afforded and made aware of all 
his/her rights and privileges. In all cases, the employee and/or 
representative shall be given the opportunity to review any and all 
evidence used and to reply to the charges orally and/or in writing, 
using the assistance of the Union as desired. Evidence against an 
employee shall be made available to the employee and representative 
and both shall be given reasonable time to review such evidence and 
to prepare a reply. The Union recognizes that an evidence file is 
not formally established in other than adverse actions.

3. PRELIMINARY INQUIRY: Prior to making a determination as to 
whether a disciplinary or adverse action is warranted, the supervisor 
shall make a preliminary inquiry and/or have discussion with the 
employee(s) concerned. Employees of the Unit are entitled to union 
representation at any time on request, and in any event shall be noti­
fied of this right to representation at the time the employer determines 
that a disciplinary or adverse action may be necessary.

4. DISCIPLINARY ACTIONS

•a. Definition: A disciplinary action is an admonishment, repri­
mand, or any action detrimental to an employee which results In a 
pefxalty not more severe than a suspension of 30 days.

b. The employer shall provide the Union with a copy of all 
disciplinary actions against any employee of the Unit except in 
cases where the affected employee does not authorize in writing 
the release of the information.
c. The employee shall be advised that he or she may grieve the 
action under the negotiated procedure contained herein and of 
the time limit for filing the grievance.

5. ADVERSE ACTIONS
a. Definition: For purposes of this agreement, an adverse action 
is a removal, suspension, furlough without pay, or reducti.on in 
rank or pay. It Includes a resignation, optional retirement, or 
requested reduction in rank or pay which was secured by duress, 
intimidation, or deception. It does not include any action 
directed by or subject to the approval of the Civil Service
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Commission, a reductiomin-force action, an action based on 
security determinations, or an action terminating a temporary 
promotion within a period of two (2) years and returning the 
employee to the position from which temporarily promoted or 
to an eqxiivalent or intervening position. The grievance rights 
of probationary or trial period type enqjloyees wdLll terminate 
upon separation of the enployee(s).
b. The employer shall provide the union with a copy of all pro­
posed adverse actions against any employee of the Unit except in 
cases where the affected employee does authorize in writing the 
release of the information.

c. The notice of decision shall advise the employee that he/she 
has fifteen (15) calendar days from the effective date of the 
action in which to file an appeal with the Civil Service Commis­
sion, Federal Employee Appeals Authority (FEAA), The notice shall 
dLnclude the address of the appropriate FEAA Field Office.
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American Federation of Government Employees, AFL-CIO, Local 1219 and 
Veterans Administration Hospital, Sheridan, Wyoming. The dispute 
involved the negotiability of a provision in the local parties' 
agreement concerning grievances over disciplinary actions, which the 
agency determined to be nonnegotiable during review of the agreement 
under section 15 of the Order.

Council action (November 8, 1978). The Council held that the published 
agency policy relied upon by the agency to bar negotiation on the disputed 
provision, as such policy was interpreted and applied by the agency, was 
inconsistent with the agency's obligation to bargain under section 11(a) 
of the Order and, thus, cannot stand as a bar to negotiation on the pro­
vision. Accordingly, pursuant to section 2411.28 of its rules, the Council 
set aside the agency's determination that the provision was nonnegotiable.

FLRC No. 77A-126
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, AFL-CIO, Local 1219

(Union)
and FLRC No. 77A-126

Veterans Administration Hospital, 
Sheridan, Wyoming

(Activity)

DECISION ON NEGOTIABILITY ISSUE 
Provision

The parties negotiated the disputed provision as part of their local collec­
tive bargaining agreement. The provision describes actions which are 
excluded from coverage under the local negotiated grievance procedure, as 
follows:

Except for disciplinary actions, any actions taken by officials who 
are above the level of the Hospital Director unless those actions 
are normally made by the Hospital Director. (Note: this does not 
preclude authority of a higher level than Hospital Director to 
initiate action but protects the right to appeal through grievance 
and arbitration procedures.)

Thus, the provision, as disputed herein, reflects the parties' agreement 
that disciplinary actions with respect to bargaining unit employees, taken 
by officials who are above the level of the Hospital Director, are within 
the scope and coverage of the local negotiated grievance procedure.

Agency Determination
During the section 15 review process,!./ the agency determined that the 
provision is nonnegotiable principally because it conflicts with published

1./ Section 15 of the Order provides:
Sec. 15. Approval of agreements. An agreement with a labor organiza­
tion as the exclusive representative of employees in a unit is subject 
to the approval of the head of the agency or an official designated by 
him. An agreement shall be approved within forty-five days from the 
date of its execution if it conforms to applicable laws, the Order, 
existing published agency policies and regi itlons (unless the agency
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agency policy (VA Manual MP-5, Part 1, Chapter 711, Section E, paragraph 3(a)) 
for which a "compelling need" exists under section 11(a) of the Order and 
Part 2413 of the Council's rules.^/

Question Here Before the Council
The principal question is whether the disputed provision is barred from 
negotiation by a published agency policy under section 11(a) of the Order.

Opinion
Conclusion; The published agency policy relied upon by the agency to bar 
negotiation on the disputed provision, as such policy is interpreted and 
applied by the agency, is inconsistent with the agency's obligation to bar­
gain under section 11(a) of the Order and thus cannot stand as a bar to 
negotiation on the subject provision. Therefore, the agency's determination 
that the provision is nonnegotiable was improper and^ pursuant to sec­
tion 2411.28 of the Council's rules, is set aside.
Reasons; The negotiated agreement involved in the instant case covers a 
unit of nonprofessional and nonsupervisory employees, including Canteen 
Service personnel, at the activity. Under the disputed provision of that 
agreement, as already indicated, the propriety of disciplinary actions taken 
by officials above the unit level with respect to unit employees would be 
subject to the grievance and arbitration procedures established by the local 
agreement.

(Continued)
has granted an exception to a policy or regulation) and regulations of 
other appropriate authorities. An agreement which has not been approved 
or disapproved within forty-five days from the date of its execution 
shall go into effect without the required approval of the agency head 
and shall be binding on the parties subject to the provisions of law, 
the Order and the regulations of appropriate authorities outside the 
agency. . . .

2j The agency further determined, among other things, that the provision 
does not "conform to law." However, neither the determination of the agency, 
nor Council research, discloses any support whatsoever for this position. 
Accordingly, we reject this contention by the agency.
_3/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the provision. We decide only 
that, as agreed upon by the parties and based upon the record before the 
Council, the provision is properly subject to negotiation by the parties 
concerned under section 11(a) of the Order.
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The agency contends that such provision is outside the bargaining authority 
of the Hospital Director, because it would subject disciplinary actions 
taken above the station level to the agreement negotiated at the station 
level, and the provision thereby violates a published agency policy (VA 
Manual, MP-5, Part 1, Chapter 711, Section E, paragraph 3(a)), which 
states:

a. Subjects appropriate for negotiation with labor organizations 
having exclusive recognition, must be within the administrative 
discretion and authority of the station head and permissible by 
. . . VA policy. . . .

In our opinion, however, this agency policy, as so interpreted and applied 
by the agency, conflicts with the agency's obligation to bargain under 
section 11(a) of the Order,A/ and conseauently cannot serve to bar 
negotiation on the disputed provision.^/
The circumstances in the present case are closely analogous to those con­
sidered by the Council in the Merchant Marine case.^/ In that case, the 
agency claimed that the union's proposals on faculty salary at the Merchant 
Marine Academy were nonnegotiable because they were outside the scope of 
bargaining based on various asserted laws, outside regulations, and substan­
tive agency directives, and because the proposals were "outside the delegated 
bargaining authority of the Superintendent of the Academy" under published 
administrative orders of the agency. The Council held first that the 
proposals were within the scope of required bargaining at the Academy level. 
The Council then rejected the agency's contention that the published 
limitations on the delegated bargaining authority of the local official 
rendered the proposals nonnegotiable, stating (1 FLRC at 217):

V  Section 11(a) of the Order provides:
Sec. 11. Negotiation of agreements. (a) An agency and a labor 
organization that has been accorded exclusive recognition, through 
appropriate representatives, shall meet at reasonable times and confer 
in good faith with respect to personnel policies and practices and 
matters affecting working conditions, so far as may be appropriate 
under applicable laws and regulations, including policies set forth in 
the Federal Personnel Manual; published agency policies and regulations 
for which a compelling need exists under criteria established by the 
Federal Labor Relations Council and which are issued at the agency 
headquarters level or at the level of a primary national subdivision; a 
national or other controlling agreement at a higher level in the agency; 
and this Order. . . .
In view of our decision herein, we do not reach the question of the 

"compelling need" for the published agency policy here involved.
United Federation of College Teachers Local 1460 and U.S. Merchant Marine 

Academy. 1 FLRC 210 [FLRC No. 71A-15 (Nov. 20, 1972), Report No. 30].
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There remains for consideration the agency's determination that the 
union's proposals are non-negotiable by virtue of Department of 
Cotnmerce Administrative Orders 202-250 and 202-711. According to 
the agency, Commerce's A.O. 202-711 assigns to the Superintendent of 
the Academy, as the official who accorded recognition to the union, 
the responsibility for fulfilling the bargaining obligation of the 
Order in the Academy unit. However, authority to alter the faculty 
salary plan or schedule is reserved by Commerce's A.O. 202-250 to 
the Director of Personnel (or appropriate member of his staff). The 
agency reasons that the effect of these two regulations is to bar 
negotiations on the salary plan or schedule for Academy faculty since 
these matters are not within the Superintendent's delegated authority.
We do not agree. The obligation in section 11(a) of the Order reads:

An agency and a labor organization . . . through appropriate 
representatives, shall meet . . . and confer . . . .  [Emphasis 
added.]

Clearly, the Order requires the parties to provide representatives 
who are empowered to negotiate and enter into agreements on all 
matters within the scope of negotiations in the bargaining unit.
Since we have held that the union's proposals in this case are within 
the scope of negotiations, then to the extent Commerce's A.O. 202-711 
bars such negotiations in the Academy unit, it is inconsistent with 
the Order and may not stand as a bar. Agency regulations, such as 
A.O. 202-711, which are issued to implement the Order must be consistent 
therewith, as required by section 23 of the Order. Further, since the 
authority to take action on the matters covered by the union's 
proposals is reserved by Commerce's A.O. 202-250 to the Director of 
Personnel, it is apparent that he becomes the "appropriate" official 
responsible for fulfilling the agency's section 11(a) obligation on 
those matters. [Emphasis in original, footnote omitted.]

Applying the decision in Merchant Marine to the instant case, disciplinary 
actions taken against unit employees obviously concern "personnel policies 
and practices and matters affecting working conditions" of the unit employees, 
and grievance procedures relating to such disciplinary actions clearly fall 
within the ambit of required bargaining under section 11(a) of the Order.Z/

_7/ See, e.g.. Veterans Administration Hospital, Danville, Illinois and 
American Federation of Government Employees, Local Union No. 1963 (Daugherty, 

‘ Arbitrator), FLRC No. 78A-5 (Aug. 31, 1978), P.eport No. 155; American
Federation of Government Employees, Local 2612 and Department of the Air 
Force. Headquarters 416th Combat Support Group (SAC), Griffiss Air Force 
Base (Gross, Arbitrator), 3 FLRC 822 [FLRC No. 75A-45 (Dec. 24, 1975),
Report No. 94]; and AFGE Local 2028 (Professional Staff Nurses Unit "PSNU") 
and Veterans Administration Hospital. University Drive, Pittsburgh, 
Pennsylvania (Oakland) (Tive, Arbitrator), 3 FLRC 573 [FLRC No. 75A-21 

^ (Sept. 12, 1975), Report No. 82].

849



While the agency, in its discretion, may delegate the authority to initiate 
and accomplish these disciplinary actions to officials above the unit level, 
such delegation does not alter in any manner the agency’s duty to bargain 
with the exclusive representative of the unit employees on grievances 
concerning the disciplinary actions as they impact on individual unit 
employees. Therefore, as in the Merchant Marine case, we find initially 
that the disputed provision is within the scope of required bargining by 
the agency.
Turning then to the agency's published policy which limits the authority 
of unit officials to negotiate on the disputed provision, the Order, as 
emphasized in Merchant Marine, requires the agency to provide representatives 
authorized to bargain and enter into agreement on all matters falling within 
the scope of negotiations in the bargaining unit. Although the agency, in 
its discretion, may limit the authority of unit officials to conduct such 
negotiations, it cannot, as claimed by the agency, thereby constrict the 
scope of bargaining mandated by section 11(a) of the Order. Rather, other 
appropriate officials must be designated by the agency to fulfill its 
section 11(a) obligations. Therefore, to the extent that the subject agency 
policy is intended by the agency to forestall negotiation on the disputed 
provision (which provision we have held falls within the required scope of 
bargaining under section 11(a) of the Order), the agency policy is inconsistent 
with the language and purposes of the Order, and, for the reasons detailed 
in the Merchant Marine case, may not stand as a bar to negotiation on the 
provision.^/
To repeat, therefore, we reject the agency's contention that the disputed 
provision is barred from negotiation by published agency policy (VA Manual 
MP-5, Part 1, Chapter 711, Section E, paragraph 3(a))^/ and find that the

The Council's decision in American Federation of Government Employees 
Local 2241 and Veterans Administration Hospital, Denver, Colorado, 3 FLRC 767 
[FLRC No. 74A-67 (Nov- 28, 1975), Report No. 92], cited by the agency, does 
not compel a contrary conclusion. Here, unlike in the cited case, the local 
parties entered into an agreement concerning the disputed provision, which 
the agency determined nonnegotiable during the section 15 review process.
Also here, unlike in the cited case, the agency relies on its regulation 
limiting the bargaining authority of unit officials, which regulation, based 
on the ruling of the Council in the Merchant Marine case, is inconsistent 
with the Order and cannot serve as a bar to negotiation on the disputed 
provision.

While the agency argues that, in any event, the disputed provision was 
properly disapproved because the Hospital Director lacked actual or apparent 
authority to enter into the agreement, we find no merit in this argument. 
Apart from other considerations, such contention relates to an internal 
agency matter and is without controlling significance on the negotiability 
of the disputed provision, with which we are alone concerned in this 
proceeding.
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disputed provision Is negotiable under the Order, 
determination is set aside.

The agency's contrary

By the Council.

Issued: November 8, 1978
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Naval Air Station Oceana and Local 1835, American Federation of 
Government Employees, AFL-CIO (Maggiolo, Arbitrator). The arbitrator 
found that the GS-3 grievant was improperly required by the activity to 
perform a substantial amount of the duties of a GS-4 position; and, as 
part of his award, granted the grievant compensation for the period of 
time involved. The Council accepted the agency's petition for review 
insofar as it related to the exception alleging that the award was con­
trary to Comptroller General decisions and applicable Civil Service 
Commission regulations (Report No. 150)-
Councll action (November 8, 1978). Based upon a decision of the 
Comptroller General, rendered in response to the Council's request, the 
Council held that the part of the award granting the grievant compensa­
tion for the period of time in question under the facts of this case 
violated applicable law. Accordingly, pursuant to section 2411.37(b) 
of its rules of procedure, the Council modified the arbitrator's award 
by striking the portion thereof found violative of applicable law; and 
as so modified, sustained the award.

FLRC No. 78A-14
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and FLRC No . 78A-14
Local 1835, American Federation of 
Government Employees, AFL-CIO

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

According to the arbitrator, the grievant in this case was hired in 1974 
by the Naval Air Station Oceana (the activity) as an Accounts Maintenance 
Clerk, GS-3. On February 29, 1976, she was promoted to Accounts Maintenance 
Clerk, GS-4. A grievance was filed on her behalf by American Federation 
of Government Employees Local 1835 (the union) alleging, among other things, 
that between August 28, 1975, and the date of her promotion, February 29, 
1976, the grievant had been "misassigned" because she was required to 
perform GS-4 duties. As a remedy the grievant requested backpay for the 
difference between GS-3 and GS-4 compensation for the period in question.
The matter was ultimately submitted to arbitration.

The Arbitrator's Award
The arbitrator found that the grievant, from August 28, 1975, to February 29, 
1976, was required to and did perform a substantial amount of the duties 
of a GS-4. This action, according to the arbitrator, was Improper and 
caused the employee to suffer a denial of compensation for such additional 
duties. The arbitrator made, in part, the following award

3. The grievance insofar as it seeks compensation for the GS-4 work 
performed in the period of August 28, 1975, to February 29, 1976, is 
granted.
4. Within 60 days from the date of this award, the Activity is 
directed to seek authorization from the General Accounting Office, or 
other appropriate agency to implement "3" in whole or in part.

Agency's Appeal to the Council

The agency filed a petition for review of parts 3 and 4 of the arbitrator's 
award with the Council. Under section 2411.32 of the Council's rules of

l! Parts 1 and 2 of the arbitrator's award are not at issue before the 
Council.

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, B.C. 20A15

Naval Air Station Oceana
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procedure, the Council accepted the petition for review insofar as it 
related to the agency’s exception which alleged that the award is contrary 
to Comptroller General decisions and applicable Civil Service Commission 
regulations

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:
(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates appli­
cable law, appropriate regulation, or the order, or other grounds sim­
ilar to those applied by the courts in private sector labor-management 
relations.

As previously noted, the Council accepted the agency's petition for review 
insofar as it related to its exception which alleged that the award is 
contrary to Comptroller General decisions and applicable Civil Service 
Commission regulations. Because this case involves an issue within the 
jurisdiction of the Comptroller General's Office, especially the applica­
bility of prior Comptroller General decisions to the facts of this case, 
the Council requested from him a decision as to whether the arbitrator's 
award violates applicable law and regulations. The Comptroller General's 
decision in the matter, B-192366, October 4, 1978, is set forth below:

This action is in response to a request by the Federal Labor Relations 
Council, dated July 7, 1978, for an advance decision as to the legality 
of implementing the backpay award of an arbitrator in the matter of 
Naval Air Station Oceana and Local 1835, American Federation of Govern­
ment Employees, AFL-CIO (Maggiolo, Arbitrator), FLRC No. 78A-14. The 
arbitrator found that an employee, Ms. Regina Taylor, performed a 
substantial amount of higher level duties during a period of approxi­
mately 6 months, and he awarded her backpay as a remedy. The case is 
before the Federal Labor Relations Council as a result of a petition 
for review filed by the agency (Navy) alleging that the award violates 
applicable laws and regulations.

FACTS AND ARBITRATOR'S AWARD
The facts in this case, as presented in the arbitrator's opinion 
and award dated December 20, 1977, are as follows. The grievant,
Ms. Regina Taylor, was hired by the Naval Air Station Oceana as an 
Accounts Maintenance Clerk, grade GS-3, on July 2, 1974. Ms. Taylor 
filed a grievance on November 10, 1976, alleging, among other things, 
that she was compelled to perform the duties of a higher graded 
position, that of Budget Clerk, grade GS-4, during the period from

The agency requested and the Council granted a stay of parts 3 and 4 
of the award pending determination of the appeal, pursuant to section 
2411.47(f) of the Council's rules of procedure.
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August 28, 1975, through February 29, 1976. It appears that on the 
latter date the grievant was promoted to a different position, that of 
Accounts Maintenance Clerk, grade GS-4. The grievant sought 
retroactive compensation for the period she was performing the higher 
level duties.

The arbitrator found that while the grievant occupied a grade GS-3 
position during the period in question she performed "a substantial 
amount of the duties described" in the grade GS-4 job description.
He then turned to the grievant's allegation that such action by the 
agency constituted a "misassignment." Under local agency regulations, 
a "misassignment" is defined as follows:

"A misassignment occurs when an employee is required to perform 
duties not covered by the official description or definition of 
his position or rating for periods of time in excess of those 
authorized in this Instruction. Misassignments are contrary to 
law and Civil Service regulations and are prohibited." NAS 
Oceana Instruction 12340.lA, April 18, 1968.

The arbitrator then concluded as follows (Opinion, pp. 9-10):
"The grievant was required to perform duties not covered by her 
job description. Her case falls squarely within the Activity's 
definition of misassignment.* * *
"While compelling an employee to temporarily perform duties outside 
the scope of her position description, without additional 
compensation, to meet an emergency or the needs or work programs 
when necessary services cannot be obtained by other desirable or 
practical means, such was not the case in this instance. The 
Grievant performed the duties of the higher grade over a long 
period of time and there was no showing that it was for emergency 
or other reasons set forth in the NAS Oceana Instruction 12340.lA.

"After careful consideration of the evidence adduced at the 
hearing and the exhibits introduced therein, I find that the 
Grievant from August 28, 1975, to February 29, 1976, was required 
to and did actually perform a substantial amount of the duties 
of a GS-4. This action by the Activity was improper and caused 
the employee to suffer a denial of compensation for such additional 
duties.
"If this was a dispute in the private sector, an award for back 
pay could be properly ordered. However, in the Federal sector 
the implementation of any back pay award must comply with the 
provisions of the Back Pay Act of 1966 and the implementing 
regulations including the decisions of the Comptroller General.
"Simple equity, however, calls for compensation provided the 
Activity can obtain the necessary authorization from the Comptroller 
General or other appropriate agency to pay it."
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DISCUSSION

On appeal to the Federal Labor Relations Council, the agency argues 
that while many of the elements of a detail are present, the arbi­
trator has not determined that there was a detail and has not found 
that there was an unjustified or unwarranted personnel action which, 
but for the action, would have resulted in higher compensation for 
the grievant. The agency contends, moreover, that the arbitrator's 
finding was one of a misassignment, the remedy for which is a classi­
fication appeal as provided in Chapter 51 of title 5, United States 
Code, and the implementing regulations contained in 5 C.F.R. §§ 511.601 
et seq« In this connection the agency and the union agreed that the 
issue to be decided by the arbitrator was whether Article XV of the 
negotiated agreement was violated in the assignment of work to Ms. Taylor. 
That article covers position descriptions and classification of positions.
Our Office has held that the violation of a mandatory provision in a 
negotiated agreement, whether by an act of omission or commission, which 
causes an employee to lose pay, allowances, or differentials, is as much 
an unjustified or unwarranted personnel action as is an improper suspen­
sion, furlough without pay, demotion, or reduction in pay, provided the 
provision was properly included in the agreement. See Annette Smith, 
et al., 56 Comp. Gen. 732 (1977), and decisions cited therein. The 
Back Pay Act, 5 U.S.C. § 5596 (1976), and the implementing Civil Service 
Commission regulations contained in 5 C.F.R. Part 550, Subpart H (1978), 
are the appropriate authorities for compensating employees for such 
violations of a negotiated agreement assuming there is a finding that 
the denial or loss of pay or allowances is a result of and woiild not 
have occurred but for the xinjustified or unwarranted personnel action. 
Annette Smith, supra.
In the present case the arbitrator linked the performance of higher 
level duties to the agency regulation concerning misassignments (quoted 
above) and, therefore, concluded that the grievant had been Improperly 
denied higher compensation. However, as the agency has pointed out, 
neither the agency regulation i^r the appropriate provision in the 
negotiated agreement concerning position descriptions (Article XV) provide 
for retroactive compensation for what is essentially a classification 
action. In this regard, the United States Supreme Court held, in 
United States v. Testan, et al.. 424 U.S. 392 (1976) that neither the 
Classification Act (5 U.S.C. §§ 5105 et seq.) nor the Back Pay Act 
creates a substantive right to backpay for a period of wrongful 
position classification. The decisions of this Office, consistent with 
Testan, have held that classification actions upgrading a position may 
not be made retroactive and that an employee is not entitled to the 
salary of a higher level position \intil such time as he is promoted to 
that position. See Dee R. Geddes, B-191153, May 15, 1978; Russell Swain, 
B-191360, May 10, 1978, and decisions cited therein. Under the rule 
of Testan, notwithstanding the arbitrator’s finding of a violation of 
the negotiated agreement dealing with classification and position 
descriptions (Article XV), that violation does not provide a basis for 
retroactive pay.
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While the facts in the present case might lead one to the conclusion 
that the grievant had been detailed to the higher level position 
without the benefit of a temporary promotion, two elements essential 
to an award of backpay under those circumstances are missing. First, 
there is no evidence of acceptable proof to substantiate the detail 
such as official documents, written statements from supervisors or 
knowledgeable management officials, or a decision under established 
grievance procedures. See Federal Personnel Manual Bulletin No. 300-40, 
May 25, 1977. The arbitrator has not found that the grievant was 
detailed to the higher level position, but rather that she was 
misassigned. Secondly, there has been no finding that the mandatory 
provision in the negotiated agreement regarding details (Article XIX) 
has been violated. Instead, as noted above, the parties agreed prior 
to arbitration that the issue to be decided was whether there had been 
a violation of Article XV of the negotiated agreement dealing with 
position descriptions and classifications.
Accordingly, the arbitrator's award may not be implemented.

Based upon the foregoing decision of the Comptroller General it is clear 
that part 3 of the arbitrator's award, granting the grievant compensation 
for the period in question under the facts in this case, violates applicable 
laws and must be set aside.

Conclusion
For the foregoing reasons, and pursuant to section 2411.37(b) of the Council’s 
rules of procedure, we modify the arbitrator's award by striking part 3 
(along with part 4 which is implementive of part 3). As so modified, the 
award is sustained.
By the Council.

Issued: November 8, 1978
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American Federation of Government Employees, Council of Prison Locals 
and Department of Justice, Bureau of Prisons, The dispute involved the 
negotiability of a union proposal concerning access by prison inmates to 
various personnel records and data pertaining to unit employees.
Council action (November 8, 1978). The Council held that the union's 
proposal violated section 12(b)(5) of the Order. Accordingly, pursuant 
to section 2411.28 of its rules, the Council sustained the agency’s 
determination that the proposal was nonnegotiable.

FLRC No. 78A-49
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government Employees,
Council of Prison Locals

(Union)

and FLRC No. 78A-A9
Department of Justice, Bureau of Prisons

(Agency)

DECISION ON NEGOTIABILITY ISSUE

Union Proposal
Article 14 - Employees Performance and Ratings
Section h. Inmates shall not have access to any evaluation, 
performance rating, or other confidential data, personnel files, 
medical records or time and attendance forms pertaining to 
employees.

Agency Determination
The agency determined. Inter alia, that the proposal Is nonnegotlable because 
it violates section 12(b)(5) of the Order.

Question Here Before the Council
The question Is whether the disputed proposal violates section 12(b)(5) of 
the Order .A/

Opinion
Conclusion; The proposal conflicts with management's reserved right under 
section 12(b)(5) of the Order to determine the personnel by which Its 
operations are to be conducted. Thus, the agency's determination that the

V  In view of our decision herein, it Is unnecessary to pass upon the merits
of the remaining contentions of the agency concerning the negotiability of
the proposal.
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disputed proposal is nonnegotiable was proper and, pursuant to section 2411.28 
of the Council's rules, is sustained.

Reasons: The union’s proposal in this case would proscribe access by 
inmates of agency correctional institutions to various personnel records 
pertaining to unit employees; specifically, to evaluations, performance 
ratings, or other confidential data, personnel files, medical records, or 
time and attendance forms. The agency contends that the proposal would 
restrict agency authority to assign a particular type of personnel (inmates), 
to particular agency operations (processing personnel-related forms and data) 
where such employment required access to the particular personnel records 
covered by the proposal.^/ Thus, the agency asserts that the proposal 
violates the right reserved to it by section 12(b)(5) of the Order to 
determine the personnel by which to conduct its operations, and, hence, that 
the proposal is nonnegotiable. We agree with the position of the agency.

It is well established that section 12(b) of the Order reserves specific 
authority to agency management under any agreement, and that proposals which 
interfere with the exercise of that authority are barred from negotiations.^/ 
As relevant here, section 12(b)(5) of the Order reserves to management the 
right "to determine the . . . personnel by which [agency] operations are to 
be conducted . . .

In the course of examining, in its Tidewater decision,A/ the scope of an 
agency's reserved authority under section 12(b)(5), the Council explained, 
as to the meaning of the term "personnel," as follows:

[A]s used in the Order, personnel means the total body of persons 
engaged in the performance of agency operations (i.e., the compo­
sition of that body in terms of numbers, types of occupations and 
levels) and the particular groups of persons that make up the 
personnel conducting agency operations (e.g., military or civilian 
personnel; supervisory or nonsupervisory personnel; professional

I j The record reflects that such assignments have apparently been an agency 
practice, relating to the agency's statutory responsibility to rehabilitate 
inmates pursuant to, e.g., 18 U.S.C. § 4001(b)(2) (1976).

Veterans Administration Independent Service Employees Union and Veterans 
Administration Research Hospital, Chicago, Illinois, 1 FLRC 227 [FLRC 
No. 71A-31 (Nov. 22, 197 2), Report No. 31].

Tidewater Virginia Federal Employees Metal Trades Council and Naval 
Public Works Center, Norfolk, Virginia, 1 FLRC 431 [FLRC No. 71A-56 
(June 29, 1973), Report No. 41].
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or nonprofessional personnel; Government personnel or contract 
personnel). In short, personnel means who will conduct agency 
operations.V [Emphasis in original; footnote added.]

Here, the union’s proposal would plainly interfere with the agency's 
authority to determine the personnel by which to conduct certain of its 
operations, since, for example, by barring any inmate access whatsoever 
to particular personnel records, it would necessarily limit the agency's 
discretion as to the use of inmates, in any manner, to conduct those 
agency operations requiring access to the records covered by the proposal.^/ 
Thus, the proposal interferes with the agency's authority to determine "who" 
will conduct agency operations, a matter reserved exclusively to the agency 
under section 12(b)(5) of the Order.^/

5/ Id^, 437.

As to section 12(b) of the Order, the union asserts: "Since inmates are 
not employees as provided by the Order . . . we do not believe [section] 12(b) 
of the Order should bar negotiation on the proposal . . . ." We disagree.
As to the union's contention that inmates are not employees under the Order, 
the Council has interpreted and applied section 12(b)(5) as reserving to 
management the right to determine not merely by which groups of its own 
employees it will conduct its operations, but also whether to utilize a group 
composed of its own enployees, or of nonemployees, such as private contract 
personnel. See, e.g., AFGE Local 916 and Tinker Air Force Base, Oklahoma City, 
Oklahoma, 5 FLRC 604 [FLRC No. 76A-96 (July 13, 1977), Report No. 131].
Accordingly, whether inmates in this case are agency "employees" is not of 
controlling significance regarding the applicability of section 12(b) to the 
instant proposal.
]J In its appeal, the union adverts to the fact that language similar to 
that of the proposal has been contained in prior agreements with the agency. 
However, such circumstance is without controlling significance. See, e.g., 
Graphic Arts International Union, Local 234 and Energy Research and Develop­
ment Administration, Technical Information Center, Oak Ridge, Tennessee,
5 FLRC 665 [FLRC No. 76A-65 (Aug. 2, 1977), Report No. 132] n. 21.
The union further asserts that the agency practice of allowing inmates of 
agency correctional institutions access to confidential data relating to unit 
employees violates the Privacy Act, 5 U.S.C. § 552a (1976). However, the 
Council does not reach this issue in determining whether section 12(b)(5) 
renders the union's proposal nonnegotiable, since a negotiability appeal under 
the Order does not provide a forum in which to test allegations that a 
particular agency practice violates the Privacy Act. Rather, such disputes 
may fall within the jurisdiction of Federal district courts, pursuant to 
section (g)(1) of the Privacy Act (5 U.S.C. § 552a(g)(1) (1976)).
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Accordingly, we find that the union's proposal violates section 12(b)(5) of 
the Order and is thereby nonnegotiable.

By the Council.

Issued: November 8, 1978
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Department of Health, Education, and Welfare. Social Security 
Administration, Bureau of Retirement and Survivor’s Insurance, A/SLMR 
No. 1022. The Assistant Secretary dismissed the complaint of the union 
(National Council of Social Security Payment Center Locals, AFGE, AFL-CIO), 
which alleged that the activity violated section 19(a)(1), (2) and (6) of 
the Order by Its refusal to negotiate on the Impact and Implementation of 
a particular program. The union appealed to the Council, contending that 
the Assistant Secretary's decision was arbitrary and capricious.
Council action (November 8, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious and the union neither 
alleged, nor did it appear, that the decision presented a major policy 
issue. Accordingly, the Council denied the union's petition for review.

FLRC No. 78A-70
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November 8, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Peter B. Broida 
Staff Counsel
American Federation of Government 

Employees) AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re; Department of Health, Education, and
Welfare. Social Security Administration, 
Bureau of Retirement and Survivor’s 
Insurance, A/SLMR No. 1022, FLRC 
No. 78A-70

Dear Mr. Broida:

The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision, and the agency’s opposition thereto, in 
the above-entitled case.
In this case, as found by the Assistant Secretary, the National Council 
of Social Security Payment Center Locals, AFGE, AFL-CIO (the National 
Council) filed an unfair labor practice complaint against the Department 
of Health, Education, and Welfare, Social Security Administration, Bureau 
of Retirement and Survivor’s Insurance (the activity). The complaint 
alleged that the activity violated section 19(a)(1), (2), and (6) of the 
Order by its refusal to negotiate over the impact and implementation of 
an individual performance assessment program prior to its institution.
As further found by the Assistant Secretary, the activity has six Program 
Service Centers located throughout the nation, at each of which there is 
a local union (affiliated with the American Federation of Government 
Employees, AFL-CIO) which is a member of the National Council. At all 
times material herein, a negotiated agreement was in effect which defined 
the National Council as the exclusive representative of the activity’s 
employees covered by the agreement. The instant dispute arose when the 
activity’s Acting Director, in order to improve employee production and 
efficiency, drafted a paper on managing employee workloads which included 
an individual employee assessment system. The National Council, which 
was furnished a copy of the paper for comment, objected to the new program 
and stated that the matter of employee "workload management" was appropriate 
for bargaining at the Bureau level. The activity contended that the paper 
was only meant to constitute a broad framework within which each Program 
Service Center would work out its own management plan in consultation 
with the respective locals of the National Council. Thereafter, the
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individual Payment Service Centers developed and implemented their 
respective programs, which led the National Council to file the instant 
complaint against the activity.

The Assistant Secretary, in agreement with the recommendation of the 
Administrative Law Judge (ALJ), dismissed the complaint, but for different 
reasons. Thus, contrary to the ALJ, the Assistant Secretary found that 
the National Council was a proper party to request negotiations in this 
matter, noting that the language of the parties' agreement coupled with 
the activity's course of conduct established, at a minimum, that the 
National Council was recognized as the agent of AFGE's National Office 
for purposes of representing the employees within the unit.^/ As to 
the gravamen of the complaint, the Assistant Secretary stated:

I find that the [activity's] contention that consultation between 
management and the [National] Council take place at the Program 
Service Center level reflected a good faith interpretation of the 
rights and obligations of the parties under their negotiated agree­
ment, and did not, standing alone, constitute an improper refusal 
to bargain in good faith. Further, in view of the absence in the 
record of evidence that the appopriate locals of the [National]
Council requested and were denied the right to bargain with their 
respective Program Service Centers, I find that the [National]
Council has not established by a preponderance of the evidence 
that the [activity] failed to fulfill its obligation to bargain 
with regard to the contents and implementation of the individual 
Program Service Center plans. [Footnote omlc"ed.]

The National Council then filed a motion with the Assistant Secretary 
requesting reconsideration of the latter part of the decision as stated 
above. The Assistant Secretary reaffirmed his earlier decision dismissing 
the complaint. In so affirming, he stated:

I did not mean to imply in my decision that there was no evidence 
in the record that appropriate locals of the [National] Council had 
requested and were denied bargaining with their respective Program 
Service Centers. Rather, as I indicated, the [National] Council 
had failed to establish "by a preponderance of the evidence that 
the [activity] failed to fulfill its obligation to bargain with regard 
to the contents and implementation of the individual Program Center 
plans" . . . .  Thus, the record herein, viewed in its entirety, 
is unclear and ambiguous with respect to whether or not the requests 
by Payment Center locals for bargaining were requests for local 
bargaining or merely a reiteration of the [National] Council's

The Assistant Secretary's finding in this regard was not appealed 
to the Council or raised by the parties herein.
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demand by the locals for bargaining at the [National] Council- 
Bureau level. Nor is the record clear as to the extent to which 
local management responded to local union proposals. In this 
regard, it is noted that under Section 203.6(e) of the Assistant 
Secretary’s Regulations, the Complainant bears the burden of proof 
regarding matters alleged in its complaint. [Emphasis in original.]

In your petition for review on behalf of the National Council, you allege 
that the Assistant Secretary's decision is "arbitrary and inconsistent 
[with] the purposes of Executive Order 11491,” in that the Assistant 
Secretary found "an absence in the record of evidence that the appropriate 
locals of the [National] Council requested and were denied the right to 
bargain with their respective Program Service Centers." In this regard, 
you assert that this determinative factual finding was first developed 
by the Assistant Secretary rather than the ALJ, and that, contrary to 
such factual finding, there is ample testimonal evidence in the record 
that the locals requested and were denied the right to bargain with their 
respective Program Service Centers. You further assert that there is no 
substantial evidence to support the determinative conclusion of the 
Assistant Secretary in this case, and therefore his decision is arbitrary.

In the Council’s opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious, and you neither allege, nor does it appear, that his decision 
raises any major policy issues.
With regard to your allegation that the Assistant Secretary's decision is 
arbitrary and inconsistent with the purposes of the Order, it does not 
appear that the Assistant Secretary acted without reasonable justification 
in reaching his decision that the preponderance of the evidence did not 
establish that the activity "failed to fulfill its obligation to bargain 
with regard to the contents and implementation of the individual Program 
Service Center plans" in the circumstances of the instant case. As to 
your related contention that, contrary to the Assistant Secretary's 
finding, the record evidence establishes that the local unions requested 
and were denied the right to bargain with their respective Program 
Service Centers, in the Council's opinion no basis for review is 
presented. In this regard, we note particularly that such contention 
constitutes essentially mere disagreement with the Assistant Secretary's 
finding that the National Council failed to meet its burden of proof 
regarding matters alleged in its complaint. Accordingly, no basis for 
Council review is thereby presented.
Since the Assistant Secretary’s decision does not appear arbitrary and 
capricious, and you neither allege, nor does it appear, that his decision 
presents a major policy issue, your appeal fails to meet the requirements
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for review set forth in section 2411.12 of the Council's rules and 
regulations. Accordingly, your petition for review is hereby denied.

By the Council.

cc: A/SLMR 
Labor

S. Gold 
SSA

Sincerely,

Henry B. Fyazler III J 
Exec utiv^-yOirec tor
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Social Security Administration, Bureau of Hearings and Appeals, 
Washington, D.C., Assistant Secretary Case No. 22-08470(CA). The 
Assistant Secretary denied the request for review filed by the union 
(Local 3615, American Federation of Government Employees, AFL-CIO), 
seeking reversal of the Regional Administrator's dismissal of the union's 
complaint which alleged that the activity violated section 19(a)(1) and
(6) of the Order by its conduct toward two employee-union officers. The 
union appealed to the Council, contending that the Assistant Secretary's 
decision was arbitrary and capricious.
Council action (November 8, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious and the union neither 
alleged, nor did it appear, that the decision presented a major policy 
issue. Accordingly, the Council denied the union's petition for review.

FLRC No. 78A-72
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November 8, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW, 
Washington, D.C. 20005

Re: Social Security Administration, Bureau 
of Hearings and Appeals, Washington, 
D.C., Assistant Secretary Case No. 
22-08470(CA), FLRC No. 78A-72

Dear Mr. King:

The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision, and the agency's opposition thereto, 
in the above-entitled case.
In this case, American Federation of Government Employees, Local 3615, 
AFL-CIO (the union) filed an unfair labor practice complaint against 
the Social Security Administration, Bureau of Hearings and Appeals (the 
activity). The complaint alleged that the activity violated section 
19(a)(1) and (6) of the Order by requiring two employees (who were also 
union officers) to take annual leave or leave without pay under the 
threat of being considered absent without leave for several hours while 
they were attending an arbitration hearing as witnesses, despite earlier 
activity approval of their attendance at the hearing. The complaint 
further alleged that the activity thereby failed to comply with past 
practice and demonstrated anti-union animus by openly threatening union 
officers with disciplinary action.
The Assistant Secretary, in agreement with the Regional Administrator (RA) , 
found that no reasonable basis for the complaint had been established. In 
so finding, the Assistant Secretary stated:

[I]n my view, the gravamen of the dispute herein involves the
interpretation and application of the parties* negotiated
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agreement,i/ which is a matter more appropriately resolved through 
the negotiated grievance and arbitration procedures provided for 
in the agreement, rather than through the unfair labor practice 
procedures. See Department of Army, Watervliet Arsenal, Watervllet,
New York. 6 A/SLMR 127, A/SLMR No. 624 (1976). [Footnote added.]

Accordingly, the Assistant Secretary denied the union's request for review 
seeking reversal of the RA’s dismissal of the complaint.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary was "arbitrary and capricious in failing to remand 
the instant unfair labor practice for a hearing." You further allege 
that the union "suffered a violation of its rights to participate in an 
arbitration hearing, and if such violations are permitted to stand, the 
[union] will be fearful of litigating matters in arbitration." In this 
latter regard, you assert that the activity's denial of official time 
following the hearing despite having granted it earlier under the parties* 
agreement was "patently improper."

In the Council's opinion, your petition for review does not meet the require­
ments of section 2411.12 of the Council's rules. That is, the decision of 
the Assistant Secretary does not appear arbitrary and capricious and you 
neither allege, nor does it appear, that his decision presents a major policy 
issue.

As to your allegation that the Assistant Secretary's dismissal of the instant 
complaint without a hearing was arbitrary and capricious, it does not appear 
that the Assistant Secretary acted without reasonable justification in 
reaching his decision herein. As the Council has previously stated in 
response to similar allegations, the Assistant Secretary's decision in this 
case that no reasonable basis for the complaint had been established was 
based on the application of his regulations, and your appeal presents no 
persuasive reason to show that the Assistant Secretary was without the 
authority to establish such regulations or that he wrongly applied the 
regulations to the facts and circumstances of this case. Moreover, your 
appeal does not demonstrate that substantial factual issues existed requir­
ing a hearing. See, e.g.. Department of the Army, Indiana Army Ammunition 
Plant, Charlestown, Indiana, Assistant Secretary Case No. 50-11018(CA),
3 FLRC 256 [FLRC No. 74A-90 (May 9, 1975), Report No. 69]; Securities and 
Exchange Commission, Assistant Secretary Case No. 22-5371(CA), 3 FLRC 225 
[FLRC No. 74A-98 (May 6, 1975), Report No. 68]. With regard to your further

\l According to the RA's decision. Article XXIV, Section 4 of the parties' 
negotiated agreement provides, in part, as follows:

The aggrieved employee and witnesses, who are employed by the 
Agency and who have direct knowledge of the circumstances and 
factors bearing on the case, as determined by the arbitrator, 
and the union representative (if an employee of the Agency) 
shall be in a pay status without charge to annual leave while 
participating in the arbitration proceeding.
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allegation that the activity's denial of official time violated the union's 
right to participate in an arbitration hearing and was "patently improper," 
in the Council's view such contention constitutes essentially mere dis­
agreement with the Assistant Secretary's finding that the matter in dispute 
herein involves the Interpretation and application of the parties' agreement 
and is therefore more appropriately resolved under negotiated grievance and 
arbitration procedures than through the unfair labor practice procedures.^' 
Moreover, your appeal neither alleges, nor does it otherwise appear, that 
the Assistant Secretary's decision raises a major policy issue.
Accordingly, as the Assistant Secretary's decision does not appear arbitrary 
and capricious, and you neither allege nor does it appear that a major 
policy issue is presented, your appeal fails to meet the requirements for 
review as set forth in section 2411.12 of the Council's rules of procedure, 
and therefore your petition for review is hereby denied.
By the Council.

Sincerely,

Henry B. ^FrAzier III 
ExecutivevDarector

cc: A/SLMR 
Labor
I. L . Becker 
SSA

"2J In this regard, see the Council's statements in Request for Interpre­
tations and Policy Statements, 3 FLRC 874, 878-879 [FLRC No. 75P-1 (May 23, 
1975), Report No. 90]; and the Council's decision in Department of the 
Air Force, Base Procurement Office, Vandenberg Air Force Base, California, 
A/SLMR No. 485, 4 FLRC 586, 592 [FLRC No. 75A-25 (Nov. 19, 1976), Report 
No. 118], to the effect that while nothing in the Order prohibits an agency 
and a labor organization from negotiating provisions for the use of official 
time by union representatives for contract administration and other represen­
tational activities, the negotiation of such provisions into an agreement 
does not thereby convert a contractual right into a right guaranteed by the 
Order remediable under section 19 of the Order.
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National Archives and Records Service, Assistant Secretary Case No. 
22-07748(CA). The Assistant Secretary denied the request for review 
filed by the union (Local 2578, American Federation of Government 
Employees, AFL-CIO), seeking reversal of the Acting Regional Adminis­
trator’s dismissal of those portions of the union's section 19(a)(1),
(2) and (6) complaint which alleged that the activity had violated 
parking provisions in the parties' ground rules for negotiations. The 
union appealed to the Council, contending that the Assistant Secretary's 
decision was arbitrary and capricious and raised a major policy issue.

Council action (November 8, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issue. Accordingly, the Council denied the union's petition for 
review.

FLRC No. 78A-80
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November 8, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. O.C. 20415

Mr. Carmen Delle Donne 
President, Local 2578 
American Federation of Government 

Employees, AFL-CIO 
Room 2E, National Archives Building 
Washington, D.C. 20408

Re: National Archives and Records Service,
Assistant Secretary Case No. 22-07748(CA), 
FLRC No. 78A-80

Dear Mr. Delle Donne:

The Council has carefully considered your petition for review of the . 
Assistant Secretary's decision, and the agency's opposition thereto,—  
in the above-entitled case.
In this case, the American Federation of Government Employees, Local 2578, 
AFL-CIO (the union) filed an unfair labor practice complaint against the 
General Services Administration, National Archives and Records Service 
(the activity). The complaint alleged that the activity violated section 
19(a)(1), (2), and (6) of the Order by bargaining in bad faith, unilaterally 
changing an established practice, threatening the union president in the 
conduct of union business, and discriminating against union officers in 
the administration of parking regulations. The Acting Regional Administrator 
(ARA) concluded that further proceedings were not warranted with respect 
to some of the allegations and that other proceedings were warranted with 
respect to the remaining allegation. More specifically, the ARA dismissed 
those portions of the complaint which alleged that the activity violated 
one of the parties' ground rules concerning contract negotiations which

\j In its opposition to your petition for review of the Assistant 
Secretary's decision herein, the agency asserts that your petition, filed 
on July 11, 1978, was untimely filed pursuant to section 2411.13(b) of 
the Council's rules because it was not filed within 30 days from the 
Assistant Secretary's final decision of June 6, 1978. We are administra­
tively advised, however, that this decision was mailed to the parties on 
June 6, 1978. T«Jhere a decision has been served on a party by mail, 
section 2411.13(b) must be read in conjunction with section 2411.45(c), 
which provides an additional 5 days in which to file an appeal with the 
Council. Accordingly, the appeal herein was timely filed and the agency's 
contrary assertion is rejected.
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provided that the union could park two cars in the activity's garage on 
days of negotiations. In dismissing this aspect of the complaint, the 
ARA stated:

In response to your contention that you were entitled to parking 
on days of contract negotiations, the [activity] contends that 
the relevant provision of the groundrules must not be read in vacuo 
but rather in conjunction with the portion which establishes the 
hours of negotiations. [The activity] argues that the reason for 
the parking proviso was to facilitate matters for the Union 
representatives on days when negotiations went beyond normal work 
hours. Inasmuch as the parties had entered mediation and were 
meeting during working hours by the date of the alleged violation, 
the [activity] contends that those portions of the groundrules 
no longer applied. Thus, it appears that the dispute over the 
parking during negotiations is essentially a dispute over the 
interpretation of the groundrules. The Assistant Secretary has 
adopted a position that he will not police or interpret side 
agreements absent evidence that they constitute independent vio­
lations of the Order..!/ in view of this, I am of the opinion 
that the allegations relating to the [activity's] revocation of 
[the union's] parking privileges do not constitute a reasonable 
basis for the complaint.

_1/ Army and Air Force Exchange Service, Keesler Consolidated Exchange, 
A/SLMR No. 144 [(Mar. 28, 1972)].

The Assistant Secretary, in agreement with the ARA and based on his reason­
ing, found that insufficient evidence was presented to establish a reasonable 
basis for that portion of the complaint which alleged that the activity 
violated the parking provisions in the parties' ground rules for negotia­
tions. Accordingly, the Assistant Secretary denied the union's request 
for review seeking reversal of the ARA's dismissal of the section 19(aHl)>
(2), and (6) allegations with respect to this portion of the complaint.—'

7j However, the portions of the complaint alleging a violation of section 
19(a)(1) and (2) of the Order with respect to anti-union discrimination 
and unjust treatment of the union's president related to parking were set 
for hearing. The Administrative Law Judge (ALJ) found that there was 
insufficient evidence to support these allegations, and therefore recom­
mended dismissal of the entire complaint. The Assistant Secretary, 
noting the absence of exceptions, adopted the recommendations of the ALJ 
and dismissed the complaint. General Services Administration, National 
Archives and Records Service, A/SLMR No. 1055 (June 6, 1978). This 
determination has not been appealed to and therefore is not before the 
Council herein.
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In your petition for review on behalf of the union, you allege that the 
Assistant Secretary’s "dismissal without hearing of the union’s complaint 
regarding a patent breach of an agreement was arbitrary and capricious 
and raises a major policy issue." In this regard, you contend that "[i]t 
was arbitrary and capricious for the Assistant Secretary to rule that 
a unilateral change in the union's right to use official facilities is 
not an unfair labor practice if the union’s rights in the matter stem 
from a negotiations groundrules agreement rather than a general contract 
covering all aspects of labor-management relations." You further allege 
that it was contrary to "past standards" and therefore "arbitrary and 
capricious for the Assistant Secretary to dismiss a, 19(a)(6) complaint 
involving breach of [an] agreement without explicitly finding that the 
management conduct resulted from a reasonable or arguable interpretation 
of the agreement, and it is arbitrary and capricious for the Assistant 
Secretary to make a finding of reasonableness based on disputed factual 
contentions without holding a hearing to resolve the factual disputes."

In the Council’s opinion, your petition for review of the Assistant 
Secretary’s decision does not meet the requirements of section 2411.12 
of the Council’s rules; that is, the decision of the Assistant Secretary 
does not appear arbitrary and capricious or present any major policy 
issues.

With respect to your allegation that the Assistant Secretary's dismissal 
of the union's complaint without a hearing regarding a breach of the 
parties' ground rules agreement was arbitrary and capricious and raises 
a major policy issue, in the Council's view no basis for review is thereby 
presented. More particularly, as to your assertion that the Assistant 
Secretary’s decision was arbitrary and capricious, it does not appear 
that the Assistant Secretary acted without reasonable justification in 
reaching his decision. Your contrary assertion constitutes, in essence, 
mere disagreement with the Assistant Secretary's finding that insufficient 
evidence was presented to establish a reasonable basis for that, portion 
of the complaint which alleged that the activity violated the parking 
provisions in the parties' ground rules for negotiations, and therefore 
presents no basis for Council review. As to your further assertion that 
the Assistant Secretary's dismissal of the Instant complaint without a 
hearing was contrary to his "past standards" and therefore arbitrary and 
capricious, your appeal falls to establish that there Is a clear, unexplained 
Inconsistency between this decision and the previously published decisions 
of the Assistant Secretary. Likewise, in the Council's opinion, no major 
policy issue is presented by the Assistant Secretary's dismissal of the 
union's complaint that the activity unilaterally changed the parties' 
agreement on ground rules for negotiations. In this regard, your appeal 
falls to contain any support for the contention that the Assistant 
Secretary's decision was inconsistent with applicable authority or the 
purposes and policies of the Order

V  In so concluding, we do not construe the Assistant Secretary's 
statement in the Keesler decision (supra p. 2) that it would not effectuate

(Continued)
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Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet  ̂
the requirements for review as provided in section 2411.12 of the Council s 
rules. Accordingly, your petition for review is hereby denied.

By the Council.
Sincerely,

Henry B.grazier III 
Executiv0kj[>irector

cc: A/SLMR 
Labor
J. Mendenhall 
GSA

(Continued)
the policies of the Order "to interpret or police . . . side agreements 
absent evidence that they constitute independent violations of the Order" 
as necessarily implying that violation of a ground rules agreement may 
never constitute an unfair labor practice. Rather, we interpret the 
Assistant Secretary's statement as indicating that, as with contract 
violations generally, a violation of ground rules for negotiations may 
constitute an unfair labor practice if an independent violation of the 
Order is established. See Department of the Air Force, Base Procurement 
Office, Vandenberg Air Force Base, California, A/SLMR No. 485, 4 FLRC 586 
[FLRC No. 75A-25 (Nov. 19, 1976), Report No. llBl-
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Department of Defense, Department of the Army, U.S, Army Armament 
Materiel Readiness Command, Rock Island, Illinois, Assistant Secretary 
Case No. 50-15485(GA). The Assistant Secretary, upon an Application 
for Decision on Arbitrability filed by the union (Local 15, National 
Federation of Federal Employees), found, in agreement with the Regional 
Administrator (RA), that a portion of the grievance involved (pertaining 
to the enumeration of duties in the grievant's position description and 
those she was performing) was arbitrable. The Assistant Secretary 
therefore denied the agency's request for review, seeking reversal of 
that part of the RA*s Report and Findings on Arbitrability. The agency 
appealed to the Council, contending that the Assistant Secretary’s 
decision raised major policy issues. The agency also requested a stay.

Council action (November 8, 1978). The Council held that the agency’s 
petition for review did not meet the requirements of section 2411.12 of 
the Council’s rules of procedure; that is, the decision of the Assistant 
Secretary did not present any major policy issues and the agency neither 
alleged, nor did it appear, that the decision was arbitrary and capri­
cious. Accordingly, the Council denied the agency's petition for 
review. The Council likewise denied the agency's request for a stay.

FLRC No. 78A-81
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November 8, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, D.C. 20415

Mr. W. J. Schrader, Chief 
Labor and Employee Relations Division 
Office of the Deputy Chief of 

Staff for Personnel 
Department of the Army 
Washington, D.C. 20310

Re: Department of Defense, Department of the
Army, U.S. Army Armament Materiel Readiness 
Command. Rock Island, Illinois, Assistant 
Secretary Case No. 50-15485(GA), FLRC 
No. 78A-81

Dear Mr. Schrader;
The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary’s decision in the above-entitled 
case.
In this case, as found by the Assistant Secretary, Department of Defense, 
Department of the Army, U.S. Army Armament Materiel Readiness Command,
Rock Island, Illinois (the activity) and National Federation of Federal 
Employees Local 15 (the union) are parties to a collective bargaining 
agreement containing a negotiated grievance procedure. Pursuant to that 
procedure, the union filed a grievance alleging a violation of the parties' 
agreement resulting from the alleged incongruence between the grievant’s 
duties and responsibilities provided in her position description and those 
duties and responsibilities which she actually performed on a daily basis. 
The grievance also alleged that performance of the additional functions 
on a regular basis by the grievant had resulted in a condition in which 
the employee's wage rate was inequitable. The activity consistently 
rejected the grievance on the ground that the matter was covered by a 
statutory appeal procedure and therefore was neither grievable nor arbi­
trable since section 13(a) of the Order prohibits use of a negotiated 
grievance procedure in matters for which a statutory appeal procedure 
exists.
The union then filed an Application for Decision on Arbitrability. The 
Regional Administrator (RA) found arbitrable "the gravamen of applicant's 
grievance [which] seems to be that an employee’s supervisor continues to 
have that employee work at duties and responsibilities that are arguably 
additional and different from those set forth in the employee’s position 
description.” However, the RA found not arbitrable the applicant’s
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"further contention that the employee is employed in the capacity of a 
GS-301-5 or is improperly classified under the employee’s current position 
description as a GS-301-4," since that "is a matter subject to a classifica­
tion appeal which involves a statutory appeal procedure."
The agency filed a request for review with the Assistant Secretary seeking 
reversal, in part, of the RA's Report and Findings on Arbitrability. The 
Assistant Secretary then sought a determination from the Civil Service 
Commission (CSC) as to whether the grievant's allegations concerning the 
accuracy of an employee's position description are subject to resolution 
under a statutory appeal procedure. The CSC's response advised that 
although a grievance dealing with the evaluation of the duties performed 
by an employee is cognizable under a statutory appeal procedure, an 
allegation concerning the enumeration of those duties in a position 
description may be addressed under the parties* negotiated grievance/ 
arbitration procedure. In keeping with this determination the Assistant 
Secretary stated:

I agree with the [RA's] findings. . . . Thus, . . . [a]s this 
contention [that the employee's position description does not 
adequately reflect her assigned duties and responsibilities, as 
required by the parties' negotiated agreement] deals solely with 
an alleged inconsistency between the enumeration of duties spelled 
out in the employee's position description and those she is performing, 
I find, in accordance with the CSC's advisory opinion, that this 
matter is not subject to resolution under a statutory appeal 
procedure. Notwithstanding [the activity's] assertion that the 
Commander HQ, US ARMCOM has the authority to make a final determina­
tion on questions concerning the "accuracy" of job descriptions 
pursuant to Article XXIV, Section 4 of the agreement,!./ I conclude 
that the meaning of the word "accuracy" as used in Section 4 is 
itself unclear, and that there is nothing in the agreement which 
precludes consideration of a question as to the proper enumeration 
of duties performed under the negotiated grievance/arbitration 
procedure. Thus, in agreement with the [RA], I find this portion 
of the grievance to be arbitrable. [Footnote added.]

Accordingly, the Assistant Secretary denied the agency's request for 
review seeking reversal in part of the RA's Report and Findings on 
Arbitrability.

Article XXIV, Section 4 of the agreement provides:
Section 4. Job Description Accuracy. Questions of fact regarding 
the accuracy of an employee's officially assigned job description 
should be resolved between the employee and his immediate supervisor. 
Where necessary, a decision involving current and future duties and 
responsibilities of the position will be made by the Commander HQ,
US ARMCOM; his decision will be considered final.
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In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary's decision raises a major policy issue as to whether 
the Assistant Secretary is "vested with the authority to alter, amend 
and/or modify the coverage and scope of a grievance procedure, negotiated 
in compliance with [s]ection 13(a) of Executive Order 11491, as amended."
In this regard, you contend that the parties negotiated a grievance 
procedure of broad parameters, including matters not covered by the 
negotiated agreement; that the RA modified this expanded coverage by 
determining that, in the instant case, in order for a matter "to be 
grievable the agreement must refer to the matter grieved"; that as the 
Assistant Secretary’s decision makes no reference to this statement by 
the RA, "it is assumed that he views his authority as extending to, and 
inclusive of, modification of the scope of the [parties*] negotiated 
grievance procedure"; and that the Assistant Secretary’s decision is 
therefore contrary to the Council’s holdings in Department of the Navy,
Naval Ammunition Depot, Crane, Indiana, Assistant Secretary Case No.
50-9667, 3 FLRC 120 [FLRC No. 74A-19 (Feb. 7, 1975), Report No. 63] and 
Community Services Administration, A/SLMR No. 749, FLRC No. 76A-149 
(Aug. 17, 1977), Report No. 133. You further allege that the Assistant 
Secretary’s decision presents a major policy issue as to whether the 
Assistant Secretary is "vested with the authority to determine the 
grievability/arbitrability of an issue, other than that concerning the 
existence of a statutory appeal right, when the [p]arties to a negotiated 
[a]greement have exercised the option provided in [s]ection 13(d) of 
Executive Order 11491, as amended, to submit other issues of grievability/ 
arbitrability to an arbitrator for decision." In this regard you contend 
that the Assistant Secretary's authority herein expired upon his decision 
that a statutory appeal procedure did not exist, and that the interpretation 
of the terms and conditions of the agreement to determine whether the issue 
was further excluded from arbitration by the specific language contained 
therein could only be accomplished by an arbitrator in view of the parties’ 
mutual agreement to that effect.

In the Council’s opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council’s rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or raise any major policy issues.
With respect to your alleged major policy issue regarding the alleged 
modification of the scope of a negotiated grievance procedure, in the 
Council’s opinion no major policy issue is presented warranting review.
Thus, your appeal fails to show in this regard that the Assistant 
Secretary either referred to or relied on the RA’s statement with which 
you take issue in reaching his decision herein, and therefore your 
unsupported "assumption" to the contrary provides no basis for Council 
review. That is, your appeal fails to contain any support for the 
allegation that the Assistant Secretary’s decision is inconsistent with 
the purposes and policies of the Order or applicable Council precedent.
As to your alleged major policy issue concerning the Assistant Secretary’s 
authority to determine the grievability/arbitrability of an issue which
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the parties have agreed to submit to an arbitrator for decision, in the 
Council's view such assertion does not raise a major policy issue. ^In 
this regard, the Council notes particularly the Assistant Secretary’s 
finding that "[a]s this contention [that the employee's position descrip­
tion does not adequately reflect her assigned duties and responsibilities 
as required by the parties' agreement] deals solely with an alleged 
inconsistency between the enumeration of duties spelled out in the 
employee's position description and those she is performing, . . .  in 
accordance with the CSC's advisory opinion, . . . this matter is not 
subject to resolution under a statutory appeal procedure.” Thus, no 
basis for Council review is presented in this regard— '
Since the Assistant Secretary's decision does not present any major policy 
issues and you neither allege, nor does it appear, that his decision is 
arbitrary and capricious, your appeal fails to meet the requirements for 
review as provided under section 2A11.12 of the Council's rules of proce­
dure. Accordingly, review of your appeal is hereby denied. Your request 
for a stay of the Assistant Secretary's decision and order is likewise 
denied.
By the Council.

Sincerely,

Henry BL Frazier III 
Executive' Director

cc: A/SLMR J. Helm 
Labor NFFE

_2/ In so concluding, the Council interprets the Assistant Secretary's 
further statement that "I find this portion of the grievance to be 
arbitrable" as relating only to the agency's contention that the Commander 
HQ, US ARMCOM has the authority to make a final determination on questions 
concerning the "accuracy" of job descriptions pursuant to Article XXIV,
Section 4 of the parties' agreement. That is, the Council does not view 
the Assistant Secretary's statement set forth above as in any manner 
precluding the parties from submitting this question of contract interpreta­
tion pertaining to Article XXIV, Section 4 to an arbitrator. Thus, such 
question could be raised before the arbitrator in connection with the 
resolution of whether the instant grievance is arbitrable under the provisions 
of the parties' negotiated agreement. In other words, where the parties 
agree under section 13(d) of the Order to refer questions as to whether a 
matter is subject to arbitration under the provisions of their negotiated 
grievance procedure, it would be inconsistent with the provisions of the 
Order for the Assistant Secretary to resolve such questions in deciding 
whether a grievance is subject to a statutory appeal procedure, and, as 
indicated above, we do not interpret his decision as having done so in this 
case.
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Department of Transportation, Transportation Systems Center. Cambridge, 
Massachusetts, A/SLMR No. 1031. The Assistant Secretary dismissed the 
section 19(a)(1) and (6) complaint of the union (Local Rl-195, National 
Association of Government Employees) related to the implementation of a 
RIF by the activity- The union appealed to the Council, contending that 
the Assistant Secretary's decision was arbitrary and capricious and 
presented a major policy issue.
Council action (November 8, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issue. Accordingly, the Council denied the union's petition for 
review.

FLRC No. 78A-85
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November 8, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. David Jenkins 
Counsel
National Association of 

Government Employees 
285 Dorchester Avenue 
Boston, Massachusetts 02127

Re: Department of Transportation, Transportation 
Systems Center, Cambridge. Massachusetts, 
A/SLMR No. 1031, FLRC No. 78A-85

Dear Mr. Jenkins;

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency’s opposition thereto, 
in the above-entitled case.

In this case, the National Association of Government Employees, Local 
Rl-195 (the union) filed an unfair labor practice complaint alleging, 
in substance, that the Department of Transportation, Transportation 
Systems Center (the activity) violated section 19(a)(1) and (6) of the 
Order by implementing a reduction-in-force (RIF) without giving the 
union timely notice and an opportunity to request negotiations concerning 
the procedures to be utilized and the Impact on unit personnel adversely 
affected.

The Assistant Secretary, "noting particularly that no exceptions were 
filed,"i' adopted the findings, conclusions, and recommendations of the

In this connection, the Council, in Department of the Navy. Puget 
Sound Naval Shipyard. Bremerton. Washington, A/SLMR No. 582, FLRC 
No. 76A-13 (July 27, 1976), Report No. 108, stated, in pertinent part:

While the Council's rules do not explicitly preclude the filing of 
an appeal . . . under [such] circumstances, in our view, such 
practice is not consistent with the orderly processing of adjudicatory 
matters under the Order. That is, the needs of the Council in 
rendering an informed judgment in a contested matter would be best 
served by a party's filing exceptions with the Assistant Secretary, 
and by the Assistant Secretary's opportunity thereby to consider 
and pass upon such exceptions, before an appeal is submitted for 
consideration by the Council.

(Continued)
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Administrative Law Judge (ALJ) who found that the activity gave the union 
timely notice of the impending RIF but that the union failed to take any 
action to request negotiations as to the manner in which the activity 
intended to implement its decision; and that when a final decision was 
announced two weeks later, the union again made no attempt to seek further 
negotiations on impact or implementation. Accordingly, the Assistant 
Secretary adopted the ALJ's conclusion that there was "insufficient basis 
for a 19(a)(1) and (6) finding" and ordered that the complaint be dismissed.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision is arbitrary and capricious in that the 
evidence fails to support a finding that any consultations were held 
concerning implementation of the RIF plan, but instead shows that the 
union was given less than one day to initiate and conclude negotiations 
on the impact of the RIF. You further allege that a related major policy 
issue is presented as to "[w]hether a notice of a reduction in force 
given to a local union president the day before termination notices are 
to be delivered to affected employees affords the [u]nion an opportunity 
to meet and confer about the method and impact of carrying out a RIF or 
meeting on how the final lay-off plan could best be carried out, as was 
required by [s]ection 11(b) of the Executive Order."

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or present a major policy issue.

As to your allegation that the Assistant Secretary's decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision in the circum­
stances of this case. In this regard, your contention that the union was 
not afforded reasonable opportunity to meet and confer concerning the 
impact and implementation of the RIF constitutes nothing more than a 
disagreement with the Assistant Secretary's determination, based on the 
entire record, that the activity provided timely notice of the impending 
RIF but the union failed to request negotiations on the impact or imple­
mentation of that decision. Similarly, no major policy issue is raised 
by your related question as to whether the union was afforded timely

(Continued)

We reaffirm our previously expressed view, as set forth above, that 
exceptions should be filed with the Assistant Secretary by a party 
contesting the findings, conclusions, or recommendations of the ALJ, as 
here, so that he may consider them before an appeal is filed with the 
Council. See U.S. Department of the Army, U.S. Army Training Center 
Engineer and Fort Leonard Wood. Fort Leonard Wood, Missouri, A/SLMR 
No. 720, FLRC No. 76A-123 (Jan. 18, 1977), Report No. 121; Department of 
the Air Force, Headquarters Tactical Air Command, Langley Air Force B a ^ ^  
Virginia» A/SLMR No. 742, FLRC No. 77A-3 (Mar. 22, 1977), Report No. 123*.
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notice and an opportunity to meet and confer on the impact and implementa­
tion of the RIF herein, noting particularly the Assistant Secretary’s 
finding that the activity immediately informed the union when approval 
of the RIF appeared imminent but the union failed to request negotiations 
with the activity concerning implementation thereof, and that when the 
RIF was announced 14 days later, the union again made no attempt to 
negotiate regarding impact or implementation. Thus, your contention 
that the union was given insufficient notice to satisfy the requirements 
of the Order again constitutes, essentially, disagreement with the 
Assistant Secretary's contrary determination based upon the entire record, 
and therefore presents no basis for Council review.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet 
the requirements for review set forth in section 2411.12 of the Council's 
rules of procedure. Accordingly, review of your appeal is hereby denied.

By the Council.

Sincerely,

Henry B. Frazier III 
E x e c u t i W  Director

cc: A/SLMR 
Labor

R. S. Smith 
Transportation
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General Services Administration, National Personnel Records Center,
St. Louis, Missouri, Assistant Secretary Case No. 62-5872(CA). The 
Assistant Secretary denied the request for review filed by the union 
(Local 900, American Federation of Government Employees, AFL-CIO), seek­
ing reversal of the Regional Administrator's dismissal of the union's 
complaint, which alleged that the activity violated section 19(a)(1) and 
(6) of the Order by unilaterally Imposing a limitation on the amount of 
on-duty time that two union officers could spend on representational 
activities. The union appealed to the Council, contending. In effect, 
that the Assistant Secretary's decision appeared arbitrary and capricious 
and presented a major policy Issue.

Council action (November 8, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that Is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy Issue. Accordingly, the Council denied the union's petition for 
revley.

FLRC No. 78A-94
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

November 8, 1978 

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW.
Washington, D.C. 20005

Re: General Services Administration,
National Personnel Records Center, 
St. Louis, Missouri, Assistant 
Secretary Case No. 62-5872(CA), 
FLRC No. 78A-94

Dear Mr. King:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and your supplement thereto. In the above- 
entitled case.

In this case, American Federation of Government Employees, Local 900, 
AFL-CIO (the union) filed an unfair labor practice complaint alleging 
that General Services Administration, National Personnel Records Center, 
St. Louis, Missouri (the activity) violated section 19(a)(1) and (6) of 
the Order by unilaterally imposing a 25 percent limitation upon the amount 
of on-duty time that two union officers could spend on representational 
duties.

The Assistant Secretary, in agreement with the Regional Administrator 
(RA), found that the evidence was insufficient to establish a reasonable 
basis for the complaint and consequently that further proceedings were 
unwarranted. In this regard he stated that "[t]he dispute herein essen­
tially involves an Interpretation of Article VII, Section 7 of the nego­
tiated agreement between the [activity] and [the union],*'!./ and concluded:

In accordance with the rationale contained in Department of the
Army, Watervliet Arsenal, A/SLMR No. 624, 6 A/SLMR 127 (1976)

V  As set forth in the Assistant Secretary's decision. Article VII, 
Section 7.g provides, in relevant part:

Determination as to whether or not the use of official time for 
performing representational functions is within reasonable limits, 
shall be made by the Center Manager or his designee after discussion 
and consultation with the Union President or his designee. If the 
Union is dissatisfied with the decision, it may exercise its right 
of complaint under the negotiated grievance procedure.
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where, as in the instant case, an alleged violation of a negotiated 
agreement concerns differing and arguable interpretations of the 
agreement, it is not deemed to be an unfair labor practice, but 
rather, a matter to be resolved under the parties' contractual 
grievance/arbitration machinery.

Accordingly, and having administratively satisfied himself that the inves­
tigation in the instant case was consistent with established procedures, 
the Assistant Secretary denied the union's request for review seeking 
reversal of the RA's dismissal of the complaint.

In your petition for review and supplement thereto filed on behalf of the 
union, you contend, in effect, that the Assistant Secretary's decision 
appears arbitrary and capricious or presents a major policy issue in that 
it does not address the issue raised in the complaint. In this regard, 
your petition asserts that the "issue in this case is the agency's refusal 
to negotiate the amount of 'reasonable time' to be used by [two union 
officers] when performing their representational duties for those employees 
in the bargaining unit" rather than "an interpretation of Article VII" of 
the parties' agreement as found by the Assistant Secretary. Accordingly, 
you request that the Council remand the case to the Assistant Secretary for 
a hearing on the issue of the activity's refusal to negotiate.

In the Council's opinion, your petition for review does not meet the require­
ments of section 2411.12 of the Council's rules. That is, it does not appear 
that the decision of the Assistant Secretary was arbitrary and capricious 
or presents a major policy issue.

Specifically, no basis for Council review is presented with respect to your 
allegation that the Assistant Secretary did not address the issue raised in 
the complaint in that he failed to decide whether the activity violated the 
Order in refusing to negotiate the amount of official time to be used by 
union officers for representational activities. In the Council's view, such 
contention constitutes essentially mere disagreement with the Assistant 
Secretary's finding that the dispute herein essentially involves an inter­
pretation of the parties' negotiated agreement and that where, as here, an 
alleged violation of a negotiated agreement concerns differing and arguable 
interpretations of the agreement, the matter is to be resolved under the 
parties' contractual grievance and arbitration machinery rather than as an 
unfair labor practice.^'

V  In this regard, see the Council's statements in Request for Interpre­
tations and Policy Statements, 3 FLRC 874, 878-879 [FLRC No. 75P-1 (May 23, 
1975), Report No. 90]; and the Council's decision in Department of the 
Air Force, Base Procurement Office, Vandenberg Air Force Base, California, 
A/SLMR No. 485, 4 FLRC 586, 592 [FLRC No. 75A-25 (Nov. 19, 1976), Report 
No. 118], to the effect that while nothing in the Order prohibits an agency 
and a labor organization from negotiating provisions for the use of official 
time by union representatives for contract administration and other represen­
tational activities, the negotiation of such provisions into an agreement 
does not thereby convert a contractual right into a right guaranteed by the 
Order and remediable under section 19 of the Order.
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Accordingly, as the Assistant Secretary’s decision does not appear arbi­
trary and capricious or present a major policy issue, your appeal fails 
to meet the requirements for review as set forth in section 2411.12 of 
the Council’s rules of procedure, and therefore your petition for review 
is hereby denied.

By the Council.

Since

Henry 
Executi

razier III 
Director

cc: A/SLMR
Labor

W. B. Griffin 
GSA
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American Federation of Government Employees, Local 331, AFL-CIO and 
Veterans Administration Hospital, Perry Point, Maryland. The agency 
head's determination was dated August 17, 1978, and, so far as the 
union's appeal indicated, was served on the union by mail on that same 
date. Therefore, under sections 2411.24(a) and 2411.45(a) and (c) of 
the Council’s rules, the union’s appeal was due in the office of the 
Council no later than the close of business on September 21, 1978. 
However, the union’s appeal was not filed with the Council until 
October 24, 1978, and no extension of time for filing was requested by 
the union or granted by the Council.

Council action (November 8, 1978). Since the union's petition for 
review was untimely filed, and apart from other considerations, the 

Council denied the petition.

FLRC No. 78A-146
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November 8, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 2041S

Ms. Mary Lynn Walker 
Acting Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: American Federation of Government 
Employees, Local 331, AFL-CIO and 
Veterans Administration Hospital,
Perry Point, Maryland, FLRC No. 78A-146

Dear Ms. Walker:

This refers to the union's petition for review of the agency head's 
negotiability determination in the above-entitled case, dated and filed 
with the Council on October 24, 1978. For the reasons indicated below, 
it has been determined that the subject petition was untimely filed under 
the Council's rules of procedure and cannot be accepted for review.

The agency head's determination is dated August 17, 1978, and, so far 
as the union's appeal indicates, was served on the union by mail on that 
same date. Therefore, under sections 2411.24(a) and 2411.45(a) and (c) 
of the Council's rules, the union's appeal was due in the office of the 
Council no later than the close of business on September 21, 1978.
However, as stated above, the union's appeal was not filed with the Council 
until October 24, 1978, or more than a month late, and no extension of 
time for filing was requested by the union or granted by the Council.

While the union, by letter of September 18, 1978, requested the agency 
head to grant "an exception in accordance with section 2411.22(b) of the 
Council's rules of p r o c e d u r e " , n e i t h e r  the union's request nor the

V  Section 2411.22(b) of the Council's rules of procedure provides:

The Council will review a labor organization's appeal challenging an 
agency head's determination that an internal agency regulation bars 
negotiation only if the labor organization has first requested an 
exception to the regulation from the agency head and that request has 
been denied or has not been acted upon within the time limits 
prescribed by § 2411.24.
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agency's response thereto of October 6, 1978, operated to extend the 
Council's prescribed time limits for filing an appeal in the circumstances 
of this case.

More particularly, it does not appear from the agency head's determi­
nation or otherwise from the record before the Council, that the agency 
raised any of its internal policies or regulations as a bar to negotia­
tion on the union's proposal involved in the dispute. (Rather, it 
appears that the agency head determined that the union's proposal, to 
the extent it was in dispute, was outside the agency's obligation to bar­
gain under section 11(a) of the Order.) Further, in its October 6, 1978, 
response, the agency declined to consider the union's exception request 
on the ground that no agency policy was at issue. Thus, it appears clear 
that section 2411.22(b) of the Council's rules, which pertains to situa­
tions where an agency raises an internal policy or regulation as a bar to 
negotiations, and the related section 2411.24(b) of the rules, which may 
operate to extend the time limits for filing an appeal with the Council 
in such situations, are not applicable in the circumstances of this case.

Moreover, even if the agency head had raised an internal regulation as 
a bar to negotiation on the union's proposal in the August 17, 1978, 
determination, then under sections 2411.24(b) and 2411.45(a) and (c) 
of the Council's rules, the union's appeal would have been due in the 
office of the Council no later than the close of business on October 23, 
1978. Thus, even assuming the applicability of sections 2411.22(b) and 
2411.24(b) of the Council's rules, the union's appeal, filed with the 
Council on October 24, 1978, would still have been untimely.

Accordingly, since the union's petition for review was untimely filed, 
and apart from other considerations, such petition is hereby denied.

For the Council.

Sincerely,

Henry B.(Frazier III 
Executive^irector

cc: M. Rudd 
VA
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Headquarters. Fort Sam Houston, Texas and Local 2154, American Federa­
tion of Government Employees (AFGE). AFL-CIO (Britton, Arbitrator).
The arbitrator's award was dated May 12, 1978, and appeared to have been 
served on the union by mail on May 22, 1978. Therefore, under sections 
2411.33(b) and 2411.45(a) and (c) of the Council's rules of procedure, 
the union's appeal was due in the office of the Council on June 26, 1978. 
However, the union's appeal was not filed until June 29, 1978, and no 
extension of time for such filing was requested by the union or granted 
by the Council.

Council action (November 13, 1978). Since the union's petition for 
review was untimely filed, and apart from other considerations, the 
Council denied the petition.

FLRC No. 78A-73
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November 13, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: Headquarters, Fort Sam Houston, Texas 
and Local 2154, American Federation of 
Government Employees (AFGE), AFL-CIO 
(Britton, Arbitrator), FLRC No. 78A-73

Dear Mr. King:

This refers to your petition for review and request for a stay of the 
arbitrator’s award in the above-entitled case, filed with the Council 
on June 29, 1978; to the agency’s opposition filed on July 28, 1978; 
and to your supplemental submission filed on August 9, 1978, in response 
to the agency’s opposition.

For the reasons indicated below, it has been determined that your peti­
tion was untimely filed under the Council's rules of procedure and cannot 
be accepted for review.

The subject arbitration award is dated May 12, 1978, and appears to have 
been served on you by mail on May 22, 1978. Therefore, under sections 
2411.33(b) and 2411.45(a) and (c) of the Council's rules of procedure, 
your appeal was due in the office of the Council on June 26, 1978. How­
ever, as stated above, your appeal was not filed with the Council until 
June 29, 1978, and no extension of time for filing was requested by you 
or granted by the Council.

In your response to the agency's opposition, you recognize that your 
petition for review was untimely filed, but you request that the pre­
scribed time limits for such filing be waived because of the importance 
of the issue involved in the case, namely: "When the Union raises a 
question concerning the arbitrability of an issue, must the Agency 
follow the procedures under the Executive Order 11491 unless modified 
by their collective bargaining agreement?" In support of your contention, 
you assert that the issue is of major policy proportions, warranting 
Council consideration.
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Section 2411.45(f) of the Council's rules provides that any expired time 
limit in Part 2411 of the rules may be waived in extraordinary circumstances,

The Council has consistently held in like cases that the asserted signifi­
cance of an issue involved in a case does not constitute extraordinary 
circumstances within the meaning of section 2411.45(f) of the Council's 
rules such as to warrant the granting of a waiver of the applicable time 
limits. See, e.g.. State of New Jersey Department of Defense and National 
Army-Air Technicians Association, Local 371 (Howard, Arbitrator), 4 FLRC 320 
[FLRC No. 76A-72 (May 27, 1976), Report No. 105], request for reconsidera­
tion denied: Aug. 3, 1976. No persuasive reason has been shown why this 
well-established precedent should not be applied in the present case. 
Therefore, your request for a waiver is hereby denied.

Accordingly, as your petition for review was untimely filed, and apart 
from other considerations, such petition is denied. Your request for a 
stay is likewise denied.

For the Council.

Sincerely,

Harold D. Kessler 
Acting Executive Director

cc: W. J. Schrader 
Army
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Department of the Interior, Bureau of Reclamation, Grand Coulee Project 
Office, Grand Coulee, Washington, Assistant Secretary Case No. 71-4234(GA 
Before deciding whether to accept or deny the petition filed by the union 
(Columbia Basin Trades Council), seeking review of the Assistant Secretar 
dismissal of the union’s Application for Decision on Grlevabllity as 
untimely, the Council, on June 28, 1978, requested the Assistant Secretar 
to review and clarify his decision. On September 20, 1978, the Assistant 
Secretary Issued a supplemental decision, in effect reversing his initial 
decision by waiving the applicable time limits in his regulations for the 
filing of the subject application and finding the matter in dispute to be 
grlevable.

Council action (November 14, 1978). Since the union’s petition for 
review of the Assistant Secretary’s initial decision had been rendered 
moot by his supplemental decision, the Council denied the petition.

fLRC No. 78A-16
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November 14, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 2041S

Mr. Louis P. Poulton 
Associate General Counsel 
International Association of Machinists 

and Aerospace Workers 
1300 Connecticut Avenue, NW.
Washington, D.C. 20036

Mr. John F. McKune 
Director of Personnel 
Office of the Secretary 
Department of the Interior 
Washington, D.C. 20240

Re: Department of the Interior, Bureau of
Reclamation, Grand Coulee Project Office. 
Grand Coulee, Washington. Assistant 
Secretary Case No. 71-4234(GA), FLRC 
No. 78A-16

Gentlemen:

Reference Is made to the petition for review filed with the Council by 
the union, and the opposition filed by the agency, in the above-entitled 
case.

In the Instant matter, the union, the Columbia Basin Trades Council, 
initially filed suit in the United States District Court for the District 
of Columbia against the Secretary of the Interior seeking to require the 
agency to arbitrate a grievance pursuant to the parties’ collective 
bargaining agreement. The court dismissed the suit,^/ upon motion by 
the Government, for the union's failure to exhaust administrative 
remedies— specifically, the union's failure to refer the matter to the 
Assistant Secretary for a grievabllity or arbitrability decision as 
provided in section 6(a)(5) of the Order and to appeal any decision of 
the Assistant Secretary to the Council under section 4(c)(1) of the 
Order.

Following the court's dismissal of the suit, the union filed an Application 
for Decision on Grievabllity with the Assistant Secretary, who found the

Columbia Basin Trades Council v. Kleppe, C.A. No. 76-1377 (D.D.C.
Feb. 25, 1977).
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Application to be procedurally defective since it was untimely filed. 
Consequently, the Application was dismissed. The union then filed a 
petition for review of the Assistant Secretary's decision with the 
Council contending, among other things, that the Application was timely 
filed when taking into consideration that the union’s request was made 
after the court issued its decision dismissing the suit for failure to 
exhaust administrative remedies, in particular, the failure to refer the 
matter to the Assistant Secretary. Before determining whether to accept 
or deny the petition for review, the Council, on June 28, 1978, requested 
the Assistant Secretary to review and clarify his decision, stating:

Of significance, it appears from an examination of the record in 
the court proceedings that the Government, in raising the defense 
of failure to exhaust administrative remedies, failed to inform the 
court that a timely appeal could not have been filed with the 
Assistant Secretary prior to the filing of the suit. That is, the 
Government did not inform the court that the time limits established 
in the Assistant Secretary's regulations for seeking an administrative 
remedy pursuant to section 6(a)(5) of the Order had expired even 
before the union filed the suit and, consequently, no such adminis­
trative remedy was available to the union.

In view of the very special and unique circumstances in this case, 
namely the Government's failure to inform the court that the time 
limits for filing an appeal pursuant to your regulations had expired 
prior to the initiation of judicial proceedings, the Council has 
decided, prior to determining whether to accept or deny the instant 
petition for review, to request review and clarification of your 
decision. You are requested to make this review and clarification 
in light of the entire record before the court, including considera­
tion of whether the time limits in your regulations should be waived 
in light of the entire record before the court, most particularly, 
in light of the Government's failure to infomn the court fully as 
to the nature and impact of your procedural requirements.

The Council also stated in its request (copies of which were served upon 
the parties) that following the Assistant Secretary's "review and the 
issuance of such clarification, the parties are granted thirty (30) days 
from the date of service thereof to file supplemental submissions with 
the Council, and twenty (20) days from the date of service of such 
supplemental submissions to file respective responses thereto."

On September 20, 1978, the Assistant Secretary issued his supplemental 
decision herein, in which he stated that "[i]n view of the total circum­
stances in this case as described by the Council, and pursuant to Section 
206.9(b) of the Assistant Secretary's Regulations, I am waiving the time 
limits established in Section 205.2(a) of the Regulations, and will 
address the merits of this case." The Assistant Secretary went on to
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find that "the matter in dispute herein is grievable, as the subject 
matter of the grievance appears clearly to fall within . . . the parties’ 
negotiated agreement. . . . Consequently, I direct the parties to proceed 
under the terms of their negotiated grievance procedure, and refer the 
dispute to their Joint Board of Adjustment."

Neither party‘has filed a supplemental submission with the Council follow­
ing the issuance of the Assistant Secretary’s decision as clarified. Since 
the Assistant Secretary has in effect reversed his initial decision in this 
case by waiving the time limits established in his regulations and finding 
the matter in dispute grievable, it is clear that the union's petition 
for review of the Assistant Secretary’s initial dismissal of the case has 
been rendered moot. Accordingly, the Council denies the union’s petition 
for review.

By the Council.

Sincerely,

Harold D. Kessler 
Acting Executive Director

cc: A/SLMR 
Labor

899



U.S. Department of the Treasury, Internal Revenue Service, New Orleans 
District, New Orleans, Louisiana, A/SLMR No. 1034. The Assistant Secretary 
adopte*d the findings and conclusions of the Administrative Law Judge (ALJ) 
that the activity violated section 19(a)(1) and (6) of the Order in the 
circumstances of this case, that is, by unilaterally changing an established 
practice of permitting the union to utilize activity equipment and personnel 
to type grievances and other union communications. The Assistant Secretary 
thereupon issued a remedial order expressly limited to only those past prac­
tices which would not be inconsistent with section 20 of the Order. The 
agency appealed to the Council, contending that the Assistant Secretary's 
decision raised major policy issues. The agency also requested a stay.

Council action (December 1, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not present any major policy issues and the agency neither 
alleged, nor did it appear, that the decision was arbitrary and capri­
cious. Accordingly, the Council denied the agency's petition for review.
The Council likewise denied the agency's request for a stay.

FLRC No. 78A-71
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December 1, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. David N. Reda 
Staff Assistant to the 

Regional Counsel 
Internal Revenue Service 
Southwest Region 
Federal Office Building 
1100 Commerce Street, Room 12D27 
Dallas, Texas 75242

R e : U.S. Department of the Treasury,
Internal Revenue Service, New Orleans 
District, New Orleans, Louisiana, 
A/SLMR No. 1034, FLRC No. 78A-71

Dear M r . Reda:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary’s decision, and the union's 
opposition thereto, in the above-entitled case.

In this case, the National Treasury Employees Union (the union) filed an 
unfair labor practice complaint against the U.S. Department of the 
Treasury, Internal Revenue Service, New Orleans District, New Orleans, 
Louisiana (the activity). The complaint alleged that the activity violated 
section 19(a)(1) and (6) of the Order by unilaterally denying the union, 
contrary to past practice, the use of Government-owned typewriters and the 
assistance of activity clerical personnel in the preparation of grievances 
and other union papers "regardless of whether or not the employee utilizes 
the facilities while on annual leave or leave without pay or before the
start of the workday or after the end of the workday or while on meal break 
or free time.”

The Assistant Secretary adopted the findings and, conclusions of the 
Administrative Law,Judge (ALJ) that the activity violated section 19(a)(1) 
and (6) of the Order in the circumstances of this case. Thus, it was 
found that the record established that the utilization by the union of 
typewriters and/or secretaries to type grievances and other union communi­
cations was permitted and in fact sanctioned by agency managers. Without 
any prior negotiations or consultation with the union, the agency 
unilaterally terminated the practice. It was concluded that, having 
granted the union the privilege of using activity equipment and personnel, 
the activity violated section 19(a)(1) and (6) of the Order by unilaterally 
changing this established practice. In so concluding, the Assistant 
Secretary expressly limited his remedial order to only those past practices
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which would not be inconsistent with section 20 of the O r d e r . T h u s  
his order directed the activity to cease and desist from " [u]nilaterally 
altering or changing the established past practice of allowing . . . the 
exclusive representative . . . the use of Activity typewriters, and the 
nonduty-time assistance of certain Activity personnel, for the purposes of 
typing grievances or other union communications incident to its represen­
tational obligations, and consonant with the provisions of Section 20 of 
Executive Order 11491, as amended, and the regulations of appropriate 
authorities . . . ."

In your petition for review on behalf of the activity, you allege that 

the Assistant Secretary’s decision raises major policy issues as to 
(1) ”[w]hether an agency supervisor without actual authority who allows 
the use of government property or equipment by union officials can create 
a past practice binding upon the agency," and (2) "[w]hether a past prac­
tice transforms non-mandatory subjects of bargaining into mandatory subjects 
which can only be altered through negotiations."

In the Council's opinion, your petition for review does not meet the require­
ments of section 2411.12 of the Council's rules. That is, the decision of 
the Assistant Secretary does not present any major policy issues, and you 
neither allege, nor does it appear, that his decision was arbitrary and 
capricious.

With respect to your allegation that the Assistant Secretary's decision 
raises a major policy issue concerning the extent to which a supervisor 
without actual authority can create a past practice binding upon agency 
management, in the Council's view no major policy issue is presented 
warranting review. Thus, your assertion in this regard constitutes, in 
effect, nothing more than disagreement with the Assistant Secretary's 
factual determination that such practice "was permitted and in fact 
sanctioned by agency managers."^/ Nor is a major policy issue presented.

\] Section 20 provides, in pertinent part:

Sec. 20. Use of official time. Solicitation of membership or dues, 
and other internal business of a labor organization, shall be 
conducted during the non-duty hours of the employees concerned.

Similarly, no basis for Council review is presented by your related 
assertion that provisions of law (E.O. 11222) and agency regulation (31
C.F.R. § 0.735.50) prohibiting the use of Federal property "for other than 
officially approved activities" rendered the practice in question unlawful, 
again noting the Assistant Secretary's finding that such practice had been 
permitted and in fact sanctioned by agency managers. In this connection, 
the Council notes that section 23 of the Order provides, in pertinent part:

[E]<^ch agency shall issue appropriate policies and regulations 
consistent with this Order for its implementation. This includes 
. . . policies with respect to the use of agency facilities by 
labor organizations . . . .
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as alleged, concerning whether a past practice can transform a nonmandatory 
subject of bargaining into a mandatory subject. Thus, your appeal in 
this regard merely constitutes a disagreement with the Assistant Secretary s 
conclusion that the unilateral termination of a past practice violated 

section 19(a)(1) and (6) of the Order.

Since the Assistant Secretary's decision presents no major policy issues, 
and you neither allege, nor does it appear, that his decision was arbitrary 
and capricious, your appeal fails to meet the requirements for review as 
set forth in section 2411.12 of the Council's rules. Accordingly, your 
petition for review is hereby denied. Your request for a stay of the 
Assistant Secretary's decision is also denied.

By the Council.

Sincerely,

Henry B.grazier III 
Executive Director

cc: A/SLMR
Labor

R. V. Robertson 
NTEU

903



Bureau of Hearings and Appeals, Social Security Administration, Washington. 
D.C., Assistant Secretary Case No. 22-08587(CA). The Assistant Secretary, 
in agreement with the Regional Administrator (RA), found that a reasonable 
basis had not been established for the section 19(a)(1), (2), (4) and (6) 
complaint filed by the union (Local 3615, American Federation of Government 
Employees, AFL-CIO) related to a memo from the activity to the union's 
Chief Steward. The Assistant Secretary thereupon denied the union's 
request for review seeking reversal of the RA's dismissal of the union's 
complaint. The union appealed to the Council, contending, in substance, 
that the Assistant Secretary's decision was arbitrary and capricious.

Council action (December 1, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious and the union neither 
alleged, nor did it appear, that the decision presented a major policy 
issue. Accordingly, the Council denied the union's petition for review.

FLRC No. 78A-102
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December 1, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 20415

Mr. Albert B. Carrozza 
Local 3615, American Federation of 

Government Employees, AFL-CIO 
Bureau of Hearings and Appeals 
Social Security Administration 
P.O. Box 147
Arlington, Virginia 22210

Re

Dear Mr. Carrozza:

Bureau of Hearings and Appeals, Social 
Security Administration, Washington,
D.C., Assistant Secretary Case No. 
22-08587(CA), FLRCNo. 78A-102

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency’s opposition thereto, in 
the above-entitled case.

In this case, as found by the Assistant Secretary, Local 3615, American 
Federation of Government Employees, AFL-CIO (the union) filed an unfair 
labor practice complaint against the Bureau of Hearings and Appeals,
Social Security Administration, Washington, D.C. (the activity). The 
complaint alleged that the activity violated section 19(a)(1), (2), (A) 
and (6) of the Order by writing a "caustic and hostile memo to the 
[union's] Chief Steward" after the activity refused to grant him official 
time to discuss a grievance; that the memo contained several defaming 
remarks about the steward and was written clearly to intimidate and dis­
courage him from participating in union activities; that the activity 
intentionally belittled the steward because he had previously testified 
at several unfair labor practice hearings and made adverse comments about 
certain management officials; and that the activity continually refused 
to meet with the steward on matters concerning unfair labor practices and 
grievances.

The Assistant Secretary, in agreement with the Regional Administrator (RA), 
found that a reasonable basis for the complaint had not been established 
and that, consequently, further proceedings in the matter were unwarranted. 
Thus, in his view, there was insufficient evidence to support the allegation 
that the activity's memorandum violated section 19(a)(1), (2) and (4) of 
the Order. Further, as to the allegation that the activity's purported 
refusal to grant the steward official time to discuss a grievance violated 
section 19(a)(1) and (6) of the Order, the Assistant Secretary stated:
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[I]t has been held previously that where, as here, the gravamen of 
the complaint involves the interpretation and application of the 
parties’ negotiated agreement, absent evidence of a flagrant and 
deliberate breach of that agreement, the proper forum for resolution 
of the issue is the parties' negotiated grievance procedure. . . •

Under these circumstances, the Assistant Secretary denied the union’s request 
for review seeking reversal of the RA’s dismissal of the instant complaint.

In your petition for review on behalf of the union, you allege as "grounds 

for review" that (1) "[t]he Assistant Secretary acted arbitrarily and 
capriciously in failing to remand this unfair labor practice as it involved 
a' flagrant disregard for the rights of a union representative"; (2) "[t]he 
[union] was not permitted to participate in an arbitration matter because of 
the denial of official time"; and (3) the "evidence in this and other pro­
ceedings . . . show that the Activity had developed a flagrant and persistent 
pattern of denying official time to the union and its representatives.

In the Council's opinion, your petition for review of the Assistant 
Secretary’s decision does not meet the requirements of the Council s rules 
governing review. That is, the decision of the Assistant Secretary does 
not appear arbitrary and capricious and you neither allege nor does it 
appear that the decision presents any major policy issues.

As to your allegation that the Assistant Secretary's decision was arbitrary 
and capricious, it does not appear that the Assistant Secretary acted with­
out reasonable justification in reaching his decision in the circumstances 
of this case. Thus, your contentions in this regard amount to essentially 
nothing more than mere disagreement with the Assistant Secretary's deter­
mination that no reasonable basis for the complaint had been established, 
and therefore present no basis for Council review. With regard to your 
further allegations concerning the activity's denial of official time for 
the union to participate in arbitration matters, in the Council's view such 
contentions constitute essentially mere disagreement with the Assistant 
Secretary's finding that where, as here, the gravamen of the complaint 
involves the interpretation and application of the parties' agreement, the 
proper forum for resolving the issue is the parties' negotiated grievance 
procedure absent evidence of a flagrant and deliberate breach of that 
agreement.:^/ Moreover, your appeal neither alleges, nor does it otherwise 
appear, that the Assistant Secretary's decision raises a major policy issue.

V  In this regard, see the Council's comments in Request for Interpretations 
and Policy Statements, 3 FLRC 874, 878-879 [FLRC No. 75P-1 (May 23, 1975), 
Report No. 90]; and the Council's decision in Department of the Air Force, 
Base Procurement Office, Vandenberg Air Force Base, California, A/SLMR No. 
485, 4 FLRC 586, 592 [FLRC'n o . 75A-25 (Nov. 19, 1976), Report No. 118], to 
the effect that while nothing in the Order prohibits an agency and a labor 
organization from negotiating provisions for the use of official time by 
union representatives for contract administration and other representational 
activities, the negotiation of such provisions into an agreement does not 
thereby convert a contractual right into a right guaranteed by the Order and 
remediable under section 19 of the Order.
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Since the Assistant Secretary’s decision does not appear arbitrary and 
capricious and you neither allege nor does it appear that the decision 
presents any major policy issues, your appeal fails to meet the require­
ments for review as set forth in section 2411.12 of the Council’s rules 
of procedure. Accordingly, review of your appeal is hereby denied.

By the Council.

Sincerely,

'Henry B.i ^ a z i e r  III ^ 
Executive Director

cc: A/SLMR 
Labor

I. L. Becker 
SSA
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Department of the Air Force,. 35th Combat Support Group, George Air Force 

Base, California, Assistant Secretary Case No. 72-7397(CA). The Assistant 
Secretary, in agreement with the Regional Administrator (RA), found that a 
reasonable basis had not been established for the section 19(a)(1) and (6) 
complaint of the union (National Federation of Federal Employees), inasmuch 
as the evidence was insufficient to support the union's allegation that the 
activity had unilaterally changed a past practice with regard to the pro­
cedures followed by the Incentive Awards Committee. The Assistant Secretary 
therefore denied the union’s request for review seeking reversal of the RA's 
dismissal of the union's complaint. The union appealed to the Council, 
asserting, in substance, that the Assistant Secretary's conclusion regarding 
the activity's alleged unilateral change in the past practice of its 
Incentive Awards Committee was, in effect, contrary to the evidence.

Council action (December 1, 1978). The Council held that the union 
petition for review did not meet the requirements of section 2411.12 of the 
Council's rules of procedure; that is, the union neither alleged, nor did 
it appear, that the decision of the Assistant Secretary was either arbitrary 
and capricious or presented a major policy issue, and the union's assertions 
otherwise presented no basis for Council review. Accordingly, the Council 
denied the union's petition for review.

FLRC No. 78A-106
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December 1, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Robert J. Englehart 
Staff Attorney
National Federation of Federal 

Employees 
1016 16th Street, NW. 
Washington, D.C. 20036

R e : Department of the Air Force, 35th Combat 
Support Group, George Air Force Base, 
California, Assistant Secretary Case No. 

72-7397(CA), FLRC No. 78A-106

Dear Mr. Englehart:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, in 
the above-entitled case.

According to the Assistant Secretary's decision, the National Federation of 
Federal Employees (the union) filed an unfair labor practice complaint 
alleging that the Department of the Air Force, 35th Combat Support Group, 
George Air Force Base, California (the activity) violated section 19(a)(1) 
and (6) of the Order when it unilaterally changed an existing practice by 
failing to require that each member of the activity's Incentive Awards 
Committee review the file of each employee nominated for an award prior to 
forwarding the Committee's recommendations to the awards approval authority. 
Upon investigation of the complaint, the Regional Administrator (RA) 
determined that at the Committee meeting in question the union had two 
representatives in attendance pursuant to a negotiated agreement provision, 
that at this meeting neither the union representatives nor any other member 
of the Committee objected to the procedure which was followed at any time, 
and that the union representatives voted to recommend approval of all the 
award candidates as a group. Finding that the union representatives thus 
"gave tacit approval to the procedure used in identifying the persons to 
be recommended for outstanding awards," the RA concluded that the activity 
had not unilaterally changed an established practice and, accordingly, 
dismissed the union's complaint. The Assistant Secretary, in agreement with 
the RA,found that no reasonable basis for the complaint had been established 
inasmuch as the evidence submitted was insufficient, in the Assistant 
Secretary's view, to support the union's allegation that the activity had 
changed a past practice with regard to the Committee's recommendation 
procedures. Accordingly, and noting in addition that "no member of the 
Committee was prevented from reviewing any file requested before a vote was
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taken," the Assistant Secretary denied the union's request for review 
seeking reversal of the RA*s dismissal of the complaint.

In your petition to the Council on behalf of the union, you "ask that the 
Assistant Secretary’s decision in this case be reversed." In support of 
your petition you assert that the Assistant Secretary's conclusion regard­
ing the activity's alleged unilateral change in the past practice of its 
Incentive Awards Committee is, in effect, contrary to the evidence and 
that his finding that no Committee member was prevented from reviewing 
any file before a vote was taken "misses the point."

In the Council's opinion, your petition for review does not meet the require­
ments of the Council's rules. That is, you do not allege, and it does not 
appear, that the decision of the Assistant Secretary is either arbitrary and 
capricious or presents a major policy issue. Rather, your allegations as 
set forth above constitute, in essence, nothing more than disagreement with 
the Assistant Secretary's determination that no reasonable basis for the 
complaint was established in the circumstances of this case, and therefore 
present no basis for Council review.

Since you neither allege, nor does it appear, that the Assistant Secretary's 
decision is arbitrary and capricious or raises a major policy issue, your 
appeal fails to meet the requirements for review set forth in section 
2411.12 of the Council's rules. Accordingly, your petition for review is 
hereby denied.

a.K'

to

By the Council.

Sincerely,

Henry B. F t ^ i e r  III 
Executive Director

cc: A/SLMR 
Labor

Capt. D. Franck 
Air Force
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Office of the Secretary, Headquarters, Department of Health, Education, and 
Welfare and Local 41, American Federation of Government Employees, AFL-CIO 

(Maggiolo, Arbitrator). The arbitrator, as part of his award, directed the 
agency to grant the grievant released time for three training courses to be 
selected by her. The Council accepted the agency's petition for review of 

the arbitrator’s award insofar as it related to the agency’s exceptions 
which alleged that the disputed part of the award violated applicable law 

and appropriate regulation. The Council also granted the agency’s request 
for a stay. (Report No. 150)

Council action (December 6, 1978). Based upon an interpretation rendered 
by the Civil Service Commission in response to the Council's request, the 

Council concluded that the portion of the arbitrator's award which directed 
that the grievant be granted released time for three courses to be selected 
by the grievant violated applicable law and appropriate regulation. Accord­
ingly, pursuant to section 2411.37(b) of its rules of procedure, the Council 
modified the arbitrator's award by striking the portion thereof found vio­
lative of applicable law and appropriate regulation. As so modified, the 
Council sustained the award and vacated the stay which it had previously 
granted.

FLRC No. 78A-20
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Office of the Secretary, 
Headquarters, Department of 
Health, Education, and Welfare

and FLRC No. 78A - 20

Local 41, American Federation 
of Government Employees, AFL-CIO

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

According to the arbitrator, the dispute in this matter arose when the 
Office of the Secretary, Headquarters, Department of Health, Education, 
and Welfare (the agency) refused to permit the grievant to take further 
training courses on agency time because it determined that as a result 
of courses and training taken under the agency's Upward Mobility Program, 
the grievant had met Civil Service Commission qualification standards for 
her targeted position of Operating Accountant GS-510-7. Thereafter the 
union filed a grievance on behalf of the grievant alleging that the 
agency had violated agency "regulations and [the] negotiated agreement 
concerning career development and training and leave authorization." The 
grievance ultimately went to arbitration, where the grievant alleged that 
the agency's determination that she was qualified for her targeted 
position was erroneous as evidenced by the fact that her application for 
the position had been rejected by other agencies on the basis that she 
was not qualified.

The Arbitrator's Award 

The arbitrator, insofar as is pertinent herein, made the following award:— ^

4. Insofar as the grievance relates to the denial of the benefits 
of the Up[ward] Mobility Program:

a. Tlie Agency should seek a written opinion from the Civil Service 
Commission as to whether the Grievant is qualified for the 5.10- 
5.25 Accounting positions.

b. Pending such opinion, the Grievant should be restored to the
Up[ward] Mobility Program and be granted released time for three 
courses selected by her for the upcoming semester.

Parts 1-3 of the award are not at issue before the Council.
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The agency filed a petition for review of part 4b of the arbitrator’s 
award with the Council. Under section 2411.32 of the Council's rules of 
procedure, the Council accepted the petition for review of the arbitrator’s 
award insofar as it related to the agency’s exceptions which alleged 
that part 4b of the award violates applicable law and appropriate 
regulation.— ' The parties filed briefs on the merits.— /

Opinion

Section 2411.37(a) of the Council’s rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private 
sector labor-management relations.

As previously stated, the Council accepted the agency’s petition for 
review insofar as it related to the agency’s exceptions which alleged 
that part 4b of the award violates applicable law and appropriate 
regulation. Since the Civil Service Commission is authorized to issue 
regulations pertaining to the matters involved in this appeal, the 
Council requested from the Commission an interpretation of the relevant 
Commission regulations as they relate to part 4b of the arbitrator's 
award in this case.

The Commission replied in relevant part as follows:

In this case, the agency made a determination that as a result of 
job training and courses taken under the agency's Upward Mobility 
Program, the grievant had met the qualification requirements of her 
targeted position of Accountant, GS-510-7. Consequently, the agency 
refused the grievant's request to take further courses on official 
Government time. The grievant contested the agency's determination 
that she met qualification standards, citing as proof the findings 
of two agencies that she was not qualified for specific positions.

Agency’s Appeal to the Council

The agency requested and the Council granted, pursuant to Section 2411. 
47(f) of the Council’s rules of procedure, a stay of the award pending 

determination of the appeal.

V  The union filed its brief beyond the applicable time limits provided 
for in the Council's rules of procedure, and requested a waiver of the 
expired time limits in accordance with section 2411.45(f) of the rules. 
Without passing upon the question of whether the ground adverted to 
by the union in support of its waiver request constituted extraordinary 

circumstances within the meaning of section 2411.45(f) of the rules 
in the circumstances ot tnis case, the Council considered tne union's 
brief in reaching its decision herein.

913



In the part of his award that relates to the denial of the benefits 
of the Upward Mobility Program the arbitrator concluded that:

a. The Agency should seek a written opinion from the Civil 
Service Commission as to whether the grievant is qualified 
for the 5.10-5.25 (sic) accounting positions, and that

b. Pending such opinion, the grievant should be restored 
to the Upward Mobility Program and be granted released 
time for three courses selected by her for the upcoming 
semester.

In response to the agency's request for an opinion, the Civil 
Service Commission determined on February 16, 1978, that as of 
July 28, 1977, the grievant fully met the qualification standards 
for the position of Accountant, GS-510-7. You asked us whether 
that portion of the arbitrator's award which directs the activity 
to restore the grievant to the Upward Mobility Program conflicts with 
applicable law and regulations, as alleged by the agency in filing 
exceptions to the award.

Training of Government employees is authorized by statute. Chapter 
41 of title 5, United States Code, which embodies the Government 
Employees Training Act of 1958 (72 Stat. 327), is the basic 
authorization for employee training throughout most of the Government. 
Section 717(b) of the Civil Rights Act of 1964, as amended by the 
Equal Employment Opportunity Act of 1972 (86 Stat. 103; Public Law 92- 
261), requires the establishment of training and education programs 
(such as the one in which the grievant participated) designed to 
provide opportunity for employees to advance so as to perform to 
their highest potential. This provision of law does not change 
existing, or provide any new, training authority for organizations 
covered, by chapter 41. The Civil Service Commission is authorized 
by chapter 41 to issue regulations governing various aspects 
of the law.

Training must be related to the performance of an employee's 
current or projected official duties in order to be lawfully paid 
for by an agency and/or undertaken on official time. Chapter 41 
also.requires (5 USC 4101(4), 4103, 4107(c), 4118) that a 
determination be made by competent authority that training courses 
are related to current or future duties within the employing 
agency. (Training for possible vacancies in other agencies is 
not authorized by chapter 41.)

In the instant case, the employee had received agency authorized 
training under the Upward Mobility Program, targeted toward a 
GS-510-7 position. Her continuing in the Upward Mobility Program 
was conditional on her not meeting the CSC Handbook X-118 qualifi- 

Rf^inrlards of her tareeted position. The arbitrator 
determined that sufficient question existed as to the grievant's
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qualifications that he directed the agency to seek clarification 
from the Conimission. Pending resolution of that question, the 
arbitrator— competent authority— ordered the grievant restored to 
the Upward Mobility Program. There is nothing in the law or 
Commission regulations to prohibit such action by the arbitrator.

The arbitrator simultaneously ordered that (pending resolution of 
the question of qualifications) the grievant be allowed released 
time for three courses to be selected by her. As stated above, 
authorization of training on Government time or at Government 
expense must include a determination that the training courses are 
related to current or future duties within the employing agency. 
Unless the arbitrator (or the agency) made such a determination, 
the portion of the award granting released time is in violation 
of applicable law and regulation.

Based upon the foregoing interpretation of the Civil Service Commission, 
that there is nothing in law or regulation to prohibit the arbitrator 
from ordering th'at the grievant be restored to the Upward Mobility 
Program pending resolution by the Civil Service Commission of the 
question pertaining to her qualifications, the agency' si eixceptions 
in this regard must be denied. However as to that part of 4b which directs 
that the grievant be allowed released time for three courses selected by 
her, t liG Commission's interpretation indicates that authorization of 
training on government time or at government expense must include a 
determination by competent authority that the training courses are 
related to current or future duties within the employing agency.
In this case no determination was made by either the arbitrator or the 
agency (indeed, the agency specifically challenged the relevance of the 
courses selected by the grievant to her targeted position) that the 
training courses are related to current or future duties within the agency. 
Therefore, we conclude tliat the portion of part 4b of the arbitrator's 
award which directs that the grievant be granted released time for three 
courses selected by her violates applicable law and regulation. Hence, 
the agency's exception in this regard must be sustained.

Conclusion

For the foregoing reasons, we conclude that the portion of part 4b of the 
arbitrator's award which directs that the grievant be granted released 
time for three courses to be selected by her violates applicable law and 
regulation. Accordingly, pursuant to section 2411.37(b) of the Council's 
rules of procedure, we modify the arbitrator's award by striking that 
portion of part 4b of the award. As so modified, the award is sustained 
and the stay of the award is vacated.

By the Council.

lenry B. pfa^ier 111 
Executive \^:ector

Issued: December 6„ 1978"
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Department of the Army, United States Army Health Services Command, Kenner 
Army Hospital, DGSC Health Clinic, Richmond, Virginia, A/SLMR No. 1058.
The Assistant Secretary dismissed the representation petition filed by the 
union (Local 2047, American Federation of Government Employees, AFL-CIO), 
having found that the proposed unit of three unrepresented employees at 
the activity was not appropriate for the purpose of exclusive recognition. 
The union appealed to the Council, contending, in substance, that the 
Assistant Secretary's decision was arbitrary and capricious and presented 
a major policy issue.

Council action (December 6, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issue. Accordingly, the Council denied the union's petition for 
review.

FLRC No. 78A-84
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December 6, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Seaton B. Neal, Jr.
President, Local 2047 

American Federation of Government 
Employees, AFL-CIO 

P.O. Box 3742 
Richmond, Virginia 23234

Re: Department of the Army, United States 

Army Health Services Command, Kenner 
Army Hospital, DGSC Health Clinic, 
Richmond, Virginia, A/SLMR No. 1058, 
FLRC No. 78A-84

Dear Mr. Neal:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, 
in the above-entitled case.

In this case, as found by the Assistant Secretary, American Federation 
of Government Employees, Local 2047 (the union) filed a petition (RO) 
seeking an election in a unit of three (3) nonprofessional employees 
assigned to the U.S. Army Health Clinic, Defense General Supply Center 
(DGSC Clinic), located in Richmond, Virginia. In the proceedings before 
the Assistant Secretary, the activity contended that the unit sought was 
not appropriate and would result in needless fragmentation. It further 
asserted that, because the DGSC Clinic is serviced by the Fort Lee 
reservation (Virginia) and is a satellite installation of the Kenner 
Army Hospital where actual bargaining authority resides, the employees 
in the petitioned for unit should be included in the established unit 
of all nonprofessional employees at Fort Lee, exclusively represented by 
AFGE Local 1178. The Assistant Secretary found that since 1970 AFGE 
Local 1178 has represented certain employees physically or administratively 
assigned to Fort Lee, including the Medical Department Activity at Fort 
Lee (MEDDAC), one department of which is the Kenner Army Hospital. He 
further found that Kenner provides medical care for all personnel located 
on the Fort Lee reservation and at certain other locations by operating 
nine clinics, one of which is the DGSC Clinic located 23 miles from 
Fort Lee; and that the three employees in the proposed unit at the DGSC 
Clinic are directed by Kenner, receive personnel services from the same 
Personnel Department as all other Kenner employees, and are treated as 
Kenner employees in all respects except that they are included in a 
different competitive area tor reduction-in-force purposes.

917



Based upon the foregoing circumstances, the Assistant Secretary dismissed 
the union's RO petition, finding that the proposed unit was not appropriate 
for the purpose of exclusive recognition. In this regard, he stated:

[I]t is noted that while the petitioned for unit may contain all 
the unrepresented nonprofessional employees administratively 
assigned to Kenner, the record does not establish that the 
claimed employees would constitute a residual unit of all the 
unrepresented employees of the components of the exclusively 
recognized unit currently represented by AFGE Local 1178, . . . 
or that it is a residual unit of MEDDAC, Fort Lee, which is one 
of the components of the exclusively recognized unit that includes 
Kenner. As the employees in the claimed unit share similar job 
classifications, skills and duties with the employees in the 
exclusively recognized unit at Fort Lee, and are subject to the 
same personnel policies, personnel practices and labor relations 
policies as the employees in AFGE Local 1178's unit, established 
by the Fort Lee Civilian Personnel Office, I find that the 
petitioned for unit would not promote effective dealings and 
efficiency of agency operations but, rather, would lead to 
artifical fragmentation, and that the establishment of such a 
unit would be inconsistent with the objective as expressed by 
the Federal Labor Relations Council of promoting more comprehensive 
bargaining unit structures in the Federal Sector. [Footnote omitted.]

In your petition for review on behalf of the union, you allege as to the 
Assistant Secretary's decision that all elements of the case were not 
considered, that the decision was arbitrary and capricious and that the 
union is raising as a major policy issue:

Can management (agency) obtain an already existing unit, especially 
a unit placed in its present position due to deliberate actions 
merely by filing a position statement after the Union had filed a 
petition and management had made no effort, prior to that time, to 
include the unit in question in its bargaining unit?

In this latter regard, you appear to assert that since agency management 
had at one time deliberately agreed to exclude all activities outside 
the confines of the Fort Lee reservation from the unit exclusively 
represented by AFGE Local 1178 and thereafter had never sought to 
include the DGSC Clinic employees therein, it should not now be permitted 
to oppose the instant petition and prevent such employees from being 
separately represented by the union.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules of procedure.
That is, the Assistant Secretary's decision does not appear arbitrary 
and capricious or present any major policy issues.

Thus, as to your allegation that the Assistant Secretary's decision was 
arbitrary and capricious, it does not appear that the Assistant Secretary
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acted without reasonable justification in reaching his decision. Your 
contentions in this regard, including the contention regarding the elements 
considered, constitute essentially mere disagreement with the Assistant 
Secretary's conclusion, based upon the entire record in the subject case, 
that the petitioned for unit of three employees is not appropriate for 
the purpose of exclusive recognition under section 10(b) of the Order, 
and therefore provide no basis for Council review. Nor, in the Council's 
opinion, is a major policy issue presented warranting review. In this 
regard, your appeal fails to contain any evidence that the Assistant 
Secretary's decision was in any manner inconsistent with applicable 
Council precedent or the purposes and policies of the Order

Accordingly, since the Assistant Secretary's decision does not appear 
arbitrary and capricious or present any major policy issues, your appeal 
fails to meet the requirements for review as provided under section 2411.12 
of the Council's rules of procedure, and review of your appeal is hereby 
denied.

By the Council.

Sincerely,

Henry BXFtazier III 
ExecutivV^i rector

cc: A/SLMR
Labor

C. E. Thomas 
Army

See, e.g., Defense Supply Agency, Defense Contract Administration 
Services Region (DCASR), Cleveland, Ohio, Defense Contract Administration 
Services Offices (DCASO's), Akron, Ohio and Coluinbus, Ohio, A/SLMR 
No. 687, 5 FLRC 631 [FLRC No. 76A-97 (July 20, 1977), Report No. 131], 
wherein the Council stated:

. . . it is important to remember that the Order reflects a dual 
policy: not only to reduce existing fragmentation through unit 
consolidations but also to prevent further fragmentation through 
new appropriate unit determinations, thereby promoting a more 
comprehensive bargaining unit structure. The Council acknowledges 
that this dual policy may have the effect in some situations of 
forestalling the representation of some employees; however, these 
employees need not be denied the opportunity for representation 
altogether. Rather, as is customary in cases such as here involved, 
representation can be achieved by expanding organizational efforts 
to include those employees who would constitute an appropriate unit. 
[Footnote omitted.]
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Department of the Treasury, Bureau of Alcohol, Tobacco and Firearms, 
Midwest Region, Chicago, Illinois, A/SLMR No. 1070. The Assistant 

Secretary found that the activity violated section 19(a)(1) and (6) of 

the Order by failing to afford the union an opportunity to be represented 
at a particular meeting with a group of employees at the regional office; 

and ordered that a remedial notice be posted in all of the activity's 
facilities. The agency appealed to the Council, contending that the 
Assistant Secretary's decision with respect to the posting remedy was 

arbitrary and capricious and presented a major policy issue. The agency 
also requested a stay.

Council action (December 6, 1978). The Council held that the agency’s 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issue. Accordingly, the Council denied the agency's petition for 
review. The Council likewise denied the agency's request for a stay.

FLRC No. 78A-90

5:.-
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December 6, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Morris A. Sirams 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

R e : Department of the Treasury, Bureau 
of Alcohol, Tobacco and Firearms, 
Midwest Region, Chicago, Illinois, 
A/SLUR A’o. 1070, FLRC N o .  78A-90

Dear Mr. Simms:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the union's 
opposition thereto, in the above-entitled case.

In this case, as found by the Assistant Secretary, National Treasury 
Employees Union and NTEU Chapter 94 (the union) filed an unfair labor 
practice complaint alleging that the Department of the Treasury, Bureau 
of Alcohol, Tobacco and Firearms, Midwest Region, Chicago, Illinois 
(the activity) had violated section 19(a)(1) and (6) of the Order by 
holding meetings with a group of employees at which contemplated changes- 
in personnel policies and practices and other matters affecting working 
conditions were discussed, thereby bypassing the union. The Administrative 
Law Judge (ALJ) found that at one meeting at the Midwest Regional Office 
in Chicago tlie matter of the impact of the proposed changes on working 
conditions or personnel practices and policies did arise, and the activity's 
failure to give tlie union an opportunity to be represented violated the 
union's right under section 10(e) of the Order in violation of section 
19(a)(6) and, derivatively, of the employees* right under section 19(a)(1). 
With respect to the posting of a remedial notice to employees, the ALJ 
recommended that the posting be ordered at the Midwest Regional Office 
of the Bureau in Chicago. Tlie Assistant Secretary adopted the ALJ's 
findings, conclusions, and recommendations, but stated the following with 
respect to posting:

Under the circumstances herein, I have ordered that the remedial 
notices to employees be posted at all of the [activity's] facilities 
in the Midwest Region. The violation to be remedied in this 
matter involves an improper failure by the [activity] to notify 
the Chapter President of the [union], NTEU Chapter 94, of a formal 
discussion and afford the latter an opportunity to be represented 
at such discussion. In view of the nature of the violation and the 
Administrative Law Judge's undisputed finding that NTEU Chapter 94
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acts for the NTEU in the Midwest Region of the Bureau of Alcohol, 
Tobacco and Firearms, I find that a posting coextensive with NTEU 
Chapter 94's jurisdiction in the Midwest Region is warranted.

In your petition for review on behalf of the agency, you do not take 
exception to the Assistant Secretary's finding that the agency committed 
an unfair labor practice, but rather you assert that the posting remedy 
ordered by the Assistant Secretary is arbitrary and capricious and 
raises a major policy issue. Specifically, you allege that the Assistant 
Secretary's decision with respect to posting was arbitrary and capricious 
because it contradicted, without reason, prior determinations rendered 
by the Assistant Secretary under similar circumstances and because it 
lacked a rational connection to the facts. You furtlier allege that the 
decision raises a major policy issue as to "[wjhether the scope of the 
remedial posting in an unfair labor practice should be defined by the 
internal organization of tlie complainant or the situs of the wrong."

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and 
capricious or raise any major policy issues.

With respect to your allegation that the Assistant Secretary's decision 
is arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in his formulation 
of a remedial order in the circumstances of this case. In this regard, 
your appeal fails to establish that there is any clear, unexplained 
inconsistency between this decision and previously published decisions 
of tlie Assistant Secretary. Moreover, your assertion constitutes, in 
essence, mere disagreement with tlie Assistant Secretary's determination 
that "[i]n view of tlie nature of the violation and tlie Administrative Law 
Judge's undisputed finding that NTEU Chapter 94 acts for the NTEU in the 
Midwest Region of the Bureau of Alcohol, Tobacco and Firearms, I find that 
a posting coextensive with NTEU Chapter 94's jurisdiction in the Midwest 
Region is warranted." As to the alleged major policy issue regarding the 
scope of a remedial posting in an unfair labor practice, in the Council's 
opinion no major policy issue is presented warranting revie\v7 . In this 
regard, as tlie Council has consistently stated, section 6(b) of the Order 
confers considerable discretion on the Assistant Secretary, and his remedial 
directives therefore will not be reviewed by the Council unless it appears 
that tlie Assistant Secretary has exceeded the scope of liis authority under 
section 6(b) or has acted arbitrarily and capriciously or in a manner 
inconsistent with the purposes and policies of the O r d e r . V  Your appeal 
herein fails to contain any support for the foregoing contentions but

£/ See, e.g.. Department of the Air Force, Offutt Air Force Base. 
A/SLMR No. 784, FLRC No. 77A-22 (July 29, 1977), Report No. 132;
U.S. Army Corps of Engineers, Philadelphia District, A/SLMR No. 67 3, 
Flkl iNo. (Feb. 23, 1977), K c p o i  l No . 122, a n u  caoes thei..
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rather, as previously stated, constitutes mere disagreement with the 
Assistant Secretary's determination that, in view of the nature of 
the violation herein, a posting coextensive x%''ith NTEU Chapter 9 4 *s 
jurisdiction was warranted.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any najor policy issues, your appeal fails to 
meet the requirements for review as provided under section 2411.12 of 
the Council's rules of procedure. Accordingly, your petition for review 
is hereby'denied. Your request for a stay of thi2 Assistant Secretary's 
decision and order is likev/ise denied.

By the Council.

Sincerely,

Henry B. \FrAzier III 
Executive Dxrector

cc: A/SLMR 
Labor

A. Hersh 
OTEU
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Department of the Navy, Navy Accounting and Finance Center, Washington.
D.C., Assistant Secretary Case No. 22-085A5(CA). The Assistant Secretary, 
in agreement with the Regional Administrator (RA) and based upon the RA's 
reasoning, found that further proceedings were unwarranted on the section 
19(a)(1), (2), (4) and (6) complaint filed by the individual complainant 
(Cleveland B. Sparrow, Sr.), inasmuch as a reasonable basis for the com­
plaint had not been established. The Assistant Secretary therefore denied 
Mr. Sparrow's request for review seeking reversal of the RA.'s dismissal of 
the complaint. Mr. Sparrow appealed to the Council, alleging that the 
Assistant Secretary's decision was arbitrary and capricious.

Council action (December 6, 1978). The Council held that Mr. Sparrow's 
petition for review did not meet the requirements of section 2A11.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious, and Mr. Sparrow neither 
alleged, nor did it appear, that the decision presented a major policy 
issue. Accordingly, the Council denied Mr. Sparrow's petition for review.

FLRC No. 78A-99
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December 6, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D C. 20415

Mr. Cleveland B. Sparrow, Sr.
845 52nd Street, NE.
Washington, D.C. 20019

R e : Department of the Navy, Nav^_A(^(^un.tjj^ 

and Finance Center. Washington, D • »  
Assistant Secretary Case No. 22-08545(CA), 

FLRC No. 78A-99

Dear Mr. Sparrow:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, as supplemented, in the above-entitled 

case.

This case arose when you filed an unfair labor practice complaint against 

the Department of the Navy, Navy Accounting and Finance Center (the 
activity). The complaint alleged, in substance, that the activity violated 

section 19(a)(1), (2), (4), and (6) of the Order (1) by removing you from 
your position at the activity because you engaged in activity protected by 

the Order and by failing to promptly and impartially deal with five prior 
unfair labor practice charges that you filed; (2) by interfering with an 
organizing and membership drive conducted by a labor organization in which 
you were an officer; (3) by failing to respond to an unfair labor practice 
charge; and (4) by failing to provide guidelines for implementing the Order 

as required by section 23 of the Order.

The Regional Administrator (RA), following an investigation of such allega­
tions, found, in pertinent part, as to (1) that the Assistant Secretary was 
precluded by section 19(d) of the Order from considering whether your removal 
was predicated on improper consideration of your having engaged in activity 
protected by the Order, because issues related to your removal could properly 
be raised under an appeals procedure. With respect to allegation (2)» the RA 
found this portion of the complaint procedurally defective under section 203.2 
of the Assistant Secretary's Regulations because both the precomplaint charge 
and the instant complaint were filed more than 6 and 9 months, respectively, 
after the occurrence of the alleged unfair labor practice. As to (3)5 the 
RA concluded that a reasonable basis for this portion of the complaint had 
not been established. Finally, he concluded as to (4) that failure to comply 
with the requirements of section 23 of the Order did not constitute an unfair 

labor practice cognizable under section 19 of the Order.
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The Assistant Secretary, in agreement with the RA, and based on his 
reasoning, found that further proceedings were unwarranted inasmuch 
as a reasonable basis for the complaint had not been established. 
Accordingly, and noting that "[a]ny request ‘for documents within the 
exclusive control of the Department of the Navy should be directed to 
the proper management official within that Department," he denied your 
request for review seeking reversal of the RA's dismissal of the 
complaint.

In your petition for review and supplement thereto which you filed with 
the Council, you allege that the Assistant Secretary's decision "was 

arbitrary, capricious and obviously inconsistent with the purposes of 
[the Order]." In this regard, you contend that the Assistant Secretary 
knew that the Navy violated the Freedom of Information Act [FOIA] but 
failed to correct the violations, and was "in flagrant violations of  ̂,
Statute 5. U.S.C., 556" in that the whole record has not been considered.—  
You further assert, in essence, that the Assistant Secretary's decision 
violates your constitutional right to due process and to a full and fair 
hearing. You also contend that the activity repeatedly harassed and 
intimidated you in reprisal for your having "filed a discrimination 
complaint," served as "vice-president of AFGE Local //I," and "initiated 
an exclusive recognition drive.

In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12 
of the Council's rules; that is, the decision of the Assistant Secretary 
does not appear arbitrary and capricious, and you neither allege, nor 
does it appear, that his decision presents a major policy issue.

It In your appeal, you also request that the Secretary of Defense and the 
Secretary of the Navy provide you with all documents containing information 
material to you in accordance with the FOIA and the Privacy Act. However, 
as the Assistant Secretary noted in his denial of your request for review 
of the RA's dismissal of your complaint, a request for documents within 
the exclusive control of the Department of Defense or Navy should be 
directed to the proper management official therein. Such procedures are 
provided for under the appropriate Acts.

You also assert in your appeal that the failure of AFGE's National 
Office to provide you with effective union representation, although the 
local approved and requested it, constituted fraud. However, it does not 
appear from the documents filed with your appeal to the Council herein 
either that AFGE was a charged party or that such issue was presented as 
part of the unfair labor practice complaint in the proceedings before the 
Assistant Secretary. Accordingly, this issue provides no basis for 
Council review. In this regard, section 2411.51 of the Council's rules 
provides, in pertinent part:

Consistent with the scope of review set forth in this part, the 
Council will not consider evidence offered by a party, or any issue, 
which was not presented in the proceedings before the Assistant 
Secretary . . . .
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With respect to your allegation that the Assistant Secretary’s decision 
was arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in finding that no 
reasonable basis had been established for the complaint herein. More 

particularly, your appeal fails to contain any basis to support the 
assertion that the Assistant Secretary's decision was contrary to law 
or denied you due process and a fair hearing in the circumstances of this 
case. Rather, such contentions constitute essentially mere disagreement 
with the Assistant Secretary's findings, pursuant to his regulations, 
that further proceedings were unwarranted inasmuch as no reasonable basis 
for your complaint had been established. Similarly, your assertion that 

the activity harassed and intimidated you for exercising rights protected 
by the Order again constitutes no more than disagreement with the Assistant 
Secretary's finding that no reasonable basis for your complaint had been 
established. Finally, you neither assert, nor does it appear, that the 
Assistant Secretary's decision presents any major policy issues warranting 
Council review.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious, and you neither allege, nor does it appear, that the decision 
raises a major policy issue, your appeal fails to meet the requirements 
for review as set forth in section 2411.12 of the Council's rules. 
Accordingly, your petition for review is hereby denied.

By the Council.

S ince

Henry B, Frazier III 
Executive/Director

cc : A/SLMR
Labor

H. L. Zipperian 
Navy

927



Social Security Administration, Bureau of Hearings and Appeals, 
Washington, D.C., Assistant Secretary Case No. 22-08856(CA). The 
Assistant Secretary denied the request for review filed by the union 

(American Federation of Government Employees, Local 3615, AFL-CIO) seek­
ing reversal of the Regional Administrator’s dismissal of the union’s 
section 19(a)(1) and (6) complaint. The union appealed to the Council, 
contending, in substance, that the Assistant Secretary’s decision was 
arbitrary and capricious.

Council action (December 6, 1978). The Council held that the union's 

petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 

Secretary did not appear arbitrary and capricious and the union neither 
alleged, nor did it appear, that the decision presented a major policy 
issue. Accordingly, the Council denied the union's petition for review.

FLRC No. 78A-127
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December 6, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NÎ . 
Washington, D.C. 20005

R e : Social Security Administration, Bureau
of Hearings and Appeals, Washington, D.C., 
Assistant Secretary Case No. 22-08856(CA), 

FLRC No. 73A-127

Dear Mr. King:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, 
in the above-entitled case.

In this case the American Federation of Government Employees, Local 
3615, AFL-CIO (the union) filed a complaint against the Social Security 
Administration, Bureau of Hearings and Appeals, Washington, D.C. (the 
activity) alleging that the activity violated section 19(a)(1) and (6) 
of the Order by refusing to notify the union of a conference held by an 
agency grievance examiner to discuss the grievance of an employee. 
Additionally, it was claimed that the activity unilaterally changed 
a past practice of granting official time to union observers who attend 
formal meetings held pursuant to the activity grievance procedure.

The Assistant Secretary, in agreement with the Regional Administrator 
(RA), found that the evidence was insufficient to establish a reasonable 
basis for the instant complaint and that, consequently, further 
proceedings in the matter were unwarranted. In so concluding, the 
Assistant Secretary stated:

[G]ontrary to your contention that the [union] was not given 
notice of the grievance meeting in question, the evidence 
indicates that notice was indeed given the [union's] Chief 
Steward, who was designated by and represented the grievant 
herein throughout. Moreover, the evidence establishes that the 
procedure which gave rise to the meeting in question was an 
agency grievance procedure, not established pursuant to a 
negotiated agreement. Thus, even if the Respondent agency 
improperly failed to apply its own grievance procedure, such a 
failure, standing alone, would not automatically be violative 
of the Order. In this regard, it has been held previously that
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the policing and enforcing of agency grievance procedures are 
essentially the responsibility of the agency involved and of 
the U.S. Civil Service Commission.

Accordingly, and "noting also the absence of any evidence of discriminatory 
motivation or disparity of treatment based on the grievant's union 
membership," the Assistant Secretary denied the union's request for 
review seeking reversal of the RA's dismissal of the complaint.

In your petition for review on behalf of the union, you allege that:
(1) the Assistant Secretary acted arbitrarily and capriciously in 
refusing to remand this unfair labor practice for a hearing as it 
involved disputed material facts and concerned the activity's flagrant 
and persistent failure to grant official time to a union officer to 
attend an agency grievance as an observer; (2) the activity intentionally 
and wilfully refused to follow past practice in granting official time 
to elected union officials, and there was an adequate showing of 
anti-union animus in the case; and (3) there is a pattern of intentionally 
interfering with the rights of union officers, and this interference 
tends to discourage participation in union activities.

In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12 
of the Council's rules. Tliat is, his decision does not appear arbitrary 
and capricious and you neitlier allege, nor does it appear, that liis 
decision presents any major policy issues.

As to your allegation tliat the Assistant Secretary's decision is 
arbitrary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision in 
tliG instant case. In this regard, your contention that the Assistant 
Secretary sliould have "remand [ed] this unfair labor practice for a 
hearing as it involved disputed material facts" constitutes essentially 
mere disagreement with the Assistant Secretary's determination, pursuant 
to liis regulations, that no reasonable basis for the union's complaint 
had been established. Similarly, your related contentions regarding 
the activity's anti-union animus and interference with the rights of 
union officers also constitute mere disagreement with the Assistant 
Secretary's finding tliat tlie evidence is insufficient to establish a 
reasonable basis for the complaint. In this regard, the Council notes 
that the Assistant Secretary, in denying the union's request for review 
seeking reversal of tlie RA's dismissal of the complaint, also found 
"tlie absence of any evidence of discriminatory motivation or disparity 
of treatment based on the grievant's union membership." Thus, in the 
Council's view, your contentions in this regard present no basis for 
Council review.

Since tlie Assistant Secretary's decision does not appear arbitrary and 
capricious and you neither allege, nor does it appear, that his 
decision presents any major policy issues, your appeal fails to meet
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the requirements for review as provided in section 2411.12 of th^ 
Council’s rules of procedure. Accordingly, your petition for review 
is hereby denied.

By the Council.

Sincerely,

Henry
E x e c u t i W

'razier III 
Director

cc: A/SLMR 
Labor

J. Toner 
SSA
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Lake Central Region, Bureau of Outdoor Recreation, Department of the 
Interior, Federal Building, Ann Arbor, Michigan, A/SLMR No. 1032. The 
Assistant Secretary, upon a representation petition filed by the union 
(American Federation of Government Employees, AFL-CIO), concluded that 
the secretaries to two of the activity’s Assistant Regional Directors and 
an administrative technician should be included in the unit found appro­
priate. The agency appealed to the Council, contending that the Assistant 
Secretary's decision was arbitrary and capricious and presented major 
policy issues.

Council action (December 13, 1978). The Council held that the union’s 
petition for review did not meet the requirements of section 2411.12 of 
the Council’s rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issue. Accordingly, the Council denied the union’s petition for 
review.

FLRC No. 78A-89

to
(til

2s:
h
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December 13, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, D.C. 20415

Mr. Gerald J. Rachelson 
Labor Relations Specialist 

Personnel Management Division 
Department of the Interior 
Washington, D.C. 20240

Re: Lake Central Region, Bureau of Outdoor 
Recreation, Department of the Interior, 
Federal Building, Ann Arbor, Michigan, 
A/SLMR No. 1032, FLRC No. 78A-89

Dear Mr. Rachelson:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the union’s opposition thereto, in 
the above-entitled case.

In this case, the American Federation of Government Employees, AFL-CIO 
(the union) sought an election in a unit of all employees of the Lake 
Central Region, Bureau of Outdoor Recreation, Department of the Interior 
(the activity), which the parties stipulated and the Assistant Secretary 
found was appropriate for the purpose of exclusive recognition. However, 
as relevant herein, the activity and the union were in dispute as to 
whether the secretaries to the two Assistant Regional Directors and an 
administrative technician should be excluded from the unit, the activity 
contending that they should be excluded and the union contending that 
they should be included. The Assistant Secretary concluded that the 
secretaries to the two Assistant Regional Directors should be included 
in the unit. In this regard he stated:

Under the particular circumstances of this case, I find that the 
evidence regarding the current duties of the secretaries in question 
is insufficient to establish that they presently act in a confidential 
capacity to persons who formulate and effectuate management policies , 
for the Activity in the field of labor relations. In my view, their 
designation as part of the management team on the day before the 
hearing and the amendment of their position description by the 
Activity [on the day of the hearing] amounts only to speculation 
as to the scope of their future duties. Moreover, the evidence is 
insufficient to establish that their inclusion in the unit would 
work a hardship on the Activity with respect to the typing and 
coordination of labor relations matters, given the parties’ agreement 
as to the exclusion of the Regional Director’s secretary from the 
unit as a confidential employee.
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He further concluded, contrary to the activity's contentions, that the 
administrative technician should not be excluded from the unit either 
as a confidential employee or as an employee engaged in Federal personnel 
work in other than a purely clerical capacity. Thus, in this regard 
he stated:

[I] find that the evidence regarding the current duties of the 
employee in question is insufficient to establish that she serves 
in a confidential capacity to a person engaged in the formulation 
and effectuation of management policies in the field of labor 
relations. In this regard, . . .  I view her recent designation 
as part of the "management team" [on the day before the hearing] 
and the amendment to her position description [on the day of the 
hearing] to be speculative rather than probative with respect to 
an appraisal of her current duties. Also, the record does not 
establish that the employee in question is engaged in Federal 
personnel work in other than a purely clerical capacity. Thus, 
the record reveals that in maintaining the local personnel and 
administrative files and in typing personnel actions, the performance 
of her duties is clerical in nature and requires little independent 
judgment on her part. [Footnote omitted.]

Accordingly, the Assistant Secretary included the disputed employees in 
the unit found appropriate and directed an election therein. (The union 
was thereafter certified as exclusive representative following a secret 
ballot election.)

In your petition for review on behalf of the activity, you allege that 
the Assistant Secretary acted arbitrarily and capriciously by ignoring, 
misstating, and failing to understand evidence in the record; by "failing 
to realize a conflict of position"; and by "prejudicially precluding the 
activity from presenting evidence as to a conflict of position." You 
further allege, in summary, that the Assistant Secretary's decision raises 
major policy Issues, as to (1) "what constitutes [management's] labor 
relations responsibilities as it pertains to a confidential employee 
when the union is organizing but not presently recognized," contending 
in essence-that it is improperly restrictive to require the existence of 
an incumbent union and a negotiated agreement before an individual may 
qualify as a confidential employee; (2) "what constitutes . . . performing 
[Fjederal personnel work in other than a purely clerical capacity"; (3) 
"[d]oes the Assistant Secretary [have the authority to] determine how 
operations will be conducted or [to] make decisions within the framework 
of management operational decisions," contending in effect that the 
‘Assistant Secretary improperly determined that there should be only one 
confidential secretary-for the entire region, thus requiring the activity 
to assign all confidential duties to the Regional Director's secretary; 
and (4) "whether management has the right to develop a management team 
and have such team assignments recognized by the Assistant Secretary in a 
unit determination case," contending that the Assistant Secretary refused 
to recognize management's lawful right to organize itself to deal with 
the Executive Order obligations.
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In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12 
of the Council's rules; that is, the decision of the Assistant Secretary 
does not appear arbitrary and capricious or present any major policy 
issues.

With respect to your contention that the Assistant Secretary's decision 
was arbitrary and capricious in his consideration and treatment of the 
evidence in this case, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision in the 
particular circumstances presented. Rather, your contentions to the 
contrary constitute nothing more than disagreement with the Assistant 
Secretary’s factual determination, that the secretaries and the 
administrative technician should be included in the unit because the 
evidence was insufficient to show that they met the respective tests 
for exclusion as established in previously published decisions of the 
Assistant Secretary, and therefore present no basis for Council review. 
Moreover, as to your assertion that the Assistant Secretary prejudicially 
precluded the activity from presenting certain evidence, your appeal fails 
to set forth any relevant evidence which the Assistant Secretary did not 
consider in reaching his decision.

As to your first alleged major policy issue, as the Council has previously 
stated in denying review of similar contentions,— ' the Assistant Secretary 
relied upon his previously established test for determining confidentiality 
of employees as reflected in his case precedents— i.e., those who assist 
and act in confidential capacities to persons who formulate and effectuate 
management policies in the field of labor relations, and you do not contend 
that such definition of "confidential employee" is inconsistent either 
with the purposes of the Order or with other applicable authority. (See 
Labor-Management Relations in the Federal Service (1975), at 30.) Rather, 
your appeal herein essentially takes issue only with the manner in which 
the Assistant Secretary applied the definition to the facts of this case, 
and therefore does not raise a major policy issue warranting review.

With respect to your second alleged major policy issue as to what consti­
tutes performing Federal personnel work in other than a purely clerical 
capacity, in the Council’s view no basis for review is thereby presented. 
Thus, your contentions in this regard constitute essentially mere disagree­
ment with the Assistant Secretary’s conclusion, based upon the record 
evidence, that "in maintaining the local personnel and administrative 
files and in typing personnel actions, the performance of [the administra­
tive technician’s] duties is clerical in nature and requires little

Department of Health, Education and Welfare, Social Security Admin­
istration, Bureau of Field Operations, Boston Region, District and Branch 
Offices, A/SLMR No. 562, 4 FLRC 209 [FLRC No. 75A-108 (Mar. 22, 1976), 
Report No. 101]; U.S. Department of Agriculture, Agricultural Research 
Service, Plum Island Animal Disease Center, A/SLMR No. 428, 3 FLRC 270 
[FLRC No. 74A-73 (May 21, 1975), Report No. 70].
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independent judgment on her part." Nor are major policy issues presented, 
as alleged, concerning the Assistant Secretary's authority to determine 
how management’s operations will be conducted or whether management has 
the right to develop its own team and have the Assistant Secretary 
recognize it as such in a unit determination case. Again, both of the 
foregoing allegations constitute no more than disagreement with the 
Assistant Secretary's factual determination that the activity designated 
the employees in question as part of the management team and amended 
their position descriptions just before the hearing herein, as well as 
disagreement with his conclusion, based upon the record evidence, that 
the employees should be included in the unit found appropriate.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet 
the requirements for review as provided under section 2411.12 of the 
Council's rules. Accordingly, review of your appeal is hereby denied.

By the Council.

Sincerely,

Henry B 
Executi*

azier III 
Director

cc: A/SLMR
Labor

W. J. Mahannah 
AFGE
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Department of Transportation, Federal Aviation Administration, A/SLMR 
No. 1073. The Assistant Secretary found, in pertinent part, that section 
19(d) of the Order precluded further processing of the section 19(a)(1) 
and (6) complaint filed by the union (National Association of Air Traffic 
Specialists), and ordered that the complaint be dismissed. The union 
appealed to the Council, contending that the Assistant Secretary's decision 
raised a major policy issue.

Council action (December 15, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not present any major policy issues and the union neither 
alleged, nor did it appear, that the decision was arbitrary and capri­
cious. Accordingly, the Council denied the union's petition for review.

FLRC No. 78A-86
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December 15, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Mr. Lawrence C. Cushing 
President and Executive Director 
National Association of Air Traffic 

Specialists 
Suite A15, Wheaton Plaza North 
Wheaton, Maryland 20902

R e : Department of Transportation, Federal
Aviation Administration, A/SLMR No. 1073 
FLRC No. 78A-86

Dear M r . Cushing:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision in the above-entitled case.

In this case, as found by the Assistant Secretary, the National 
Association of Air Traffic Specialists (the union) holds national 
exclusive recognition for a unit of Air Traffic Control Specialists 
employed in over 300 Flight Service Stations of the Department of 
Transportation, Federal Aviation Administration (the agency). The 
union filed an unfair labor practice complaint alleging that the 
agency violated section 19(a)(1) and (6) of the Order by failing to 
consult, confer or negotiate with certain union-designated facility 
representatives (FACREPS). In this regard, the union contended that, 
under the terms of the parties’ negotiated agreement, it had the right 
to designate a facility representative at each Flight Service Station.
The agency took the position, however, that it had no contractual 
obligation to consult with FACREPS who were not employed at the 
particular facility to which they had been designated. The Assistant 
Secretary found, in pertinent part, that section 19(d) of the Order 
precluded further processing of the instant complaint and ordered that 
it be dismissed. In so concluding, the Assistant Secretary stated:

The record reveals that several days prior to the filing of the 
pre-complaint charge in this matter the [union's] Central Region 
Director filed a contractual grievance with the [agency's] Central 
Region Director regarding the latter's refusal to consult with a 
unit employee who had been designated as the facility representative 
at Flight Service Stations at which he was not employed. The 
grievance was denied on both procedural grounds and on its merits. 
Thereafter, the [union] requested arbitration. The [agency] replied 
that as the grievance and the pre-complaint charge raised the same
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issue, the [union] should indicate which procedure it wished to 
pursue. The [union] took the position that as the grievance 
presented a "regional issue" while the unfair labor practice 
charge raised a "national issue," it was not estopped from 
pursuing both actions. However, it decided to defer its arbitra­
tion request pending the disposition of the unfair labor practice 
charge.

In my view, as the issue raised in the grievance was the same as 
that raised in the unfair labor practice charge, i.e., the alleged 
failure to consult, confer or negotiate with certain of the [union’s] 
facility representatives, and as the [union's] actions indicated 
that it actively pursued the grievance, even to the point of 
requesting arbitration, I find that [sjection 19(d) of the Order 
precludes further processing of the complaint and shall order that 
it be dismissed on this basis. With respect to the [union's] 
contention that the grievance raised a "regional issue" while the 
charge dealt with a "national issue," it was noted that the issues 
raised in both forums are identical, and, as the parties are 
operating under a nationwide agreement, any resolution of the 
grievance would be applicable to the nationwide unit. [Footnotes 
omitted.]

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision presents a major policy issue in that it 
is inconsistent with the purposes and policies of the Order. In this 
regard, you contend, in summary, that the "issue in the instant case 
had neither been raised under any recognized grievance procedure agreed 
to by the parties nor treated on its merits," You further contend that 
the union originally may have had two avenues (a facility or national 
grievance on one hand and an unfair labor practice complaint on the 
other), but the union only availed itself of one. Therefore, you assert 
that the Assistant Secretary has dismissed the complaint in a manner 
inconsistent with the purposes of the Order.

•
In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not present a major policy issue 
and you neither allege, nor does it appear, that his decision is arbitrary 
and capricious.

As to your allegations that the Assistant Secretary's decision presents 
a major policy issue, in the Council's view, no basis for review is 
presented. Thus, your assertions constitute mere disagreement with the 
Assistant Secretary's finding that the issues raised in the grievance 
were the same as those raised in the unfair labor practice charge, and 
that the union's actions indicated that it actively pursued the grievance; 
therefore your assertions present no major policy issue warranting 
Council review. Moreover, your appeal neither alleges nor does it 
appear that the Assistant Secretary acted without reasonable justifica­
tion in reaching his decision.
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Since the Assistant Secretary's decision does not present any major 
policy issues and you neither allege, nor does it appear, that his 
decision is arbitrary and capricious, your appeal fails to meet the 
requirements for review as provided in section 2411.12 of the Council's 
rules. Accordingly, your petition for review is hereby denied.

By the Council.

cc; A/SLMR
Labor

R. B. Thoman 
FAA
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Army and Air Force Exchange Service, Sheppard Air Force Base, Texas,
A/SLMR No. 1063. The Assistant Secretary, upon a representation petition 
filed by the union (Local 3718, American Federation of Government Employees, 
AFL-CIO), found that a unit of 13 employees assigned to two motion picture 
theaters at the activity was not appropriate for the purpose of exclusive 
recognition. The union appealed to the Council, contending, in effect, 
that the Assistant Secretary's decision was arbitrary and capricious or 
presented a major policy issue.

Council action (December 19, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issue. Accordingly, the Council denied the union's petition for 
review.

FLRC No. 78A-91
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December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Ms. Jimmie F. Griffith 
National Representative 
American Federation of Government 

Employees, AFL-CIO 
3141 Cliffoak Drive 
Dallas, Texas 75233

Re: Army and Air Force Exchange Service, 
Sheppard Air Force Base, Texas, A/SLMR 
No. 1063, FLRC No. 78A-91

Dear Ms. Griffith:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, 
in the above-entitled case.

In this case, as found by the Assistant Secretary, American Federation 
of Government Employees, AFL-CIO, Local 3718 (the union), which represents 
a unit of certain employees of the Army and Air Force Exchange Service, 
Sheppard Air Force Base, Texas (the activity), filed a petition (RO) 
seeking an election in a unit of 13 employees assigned to the 2 motion 
picture theaters at the activity.

The Assistant Secretary found that the unit sought by the union was not 
appropriate for the purpose of exclusive recognition, as "the claimed 
employees do not share a community of interest which is separate and 
apart from other represented and certain other unrepresented employees 
of the [a]ctivity." In so finding, the Assistant Secretary stated:

[T]he evidence establishes that the claimed employees have certain 
common skills which are interchangeable and are intermingled in 
various degrees with employees throughout the [ajctivity, who are 
both represented and unrepresented. Further, all personnel policies 
and practices are administered by the [ajctivity's personnel section 
and the [activity] Manager is authorized to approve all personnel 
actions. Moreover, in my view, the proposed unit, which contains 
certain employees at two motion picture theaters on the base, could 
not reasonably be expected to promote effective dealings and effici­
ency of agency operations but, rather, would lead to the artificial 
fragmentation of the [ajctivity's unrepresented employees.
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Accordingly, the Assistant Secretary ordered that the union's RO petition 
be dismissed.

In your petition for review filed on behalf of the union, you contend, 
in effect, that the Assistant Secretary’s decision appears arbitrary and 
capricious or presents a major policy issue inasmuch as you "fail to 
understand the basis for the decision." In this regard you assert 
essentially that the Assistant Secretary should have included the theater 
employees in the established unit inasmuch as the evidence shows that 
"there is a community of interest," "there is no fragmentation," and 
"there are no unrepresented employees employed at [the activity] other 
than the [t]heater employees."

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, it does 
not appear that the decision of the Assistant Secretary is arbitrary and 
capricious or presents any major policy issues. Thus, your contentions 
as set forth above all constitute, in essence, mere disagreement with the 
Assistant Secretary's factual determinations, based upon "the entire record 
in the subject case," that the theater employees interchange with employees 
throughout the activity who are both represented and unrepresented, and 
that the proposed unit "would lead to the artificial fragmentation of the 
activity's unrepresented employees."

Accordingly, since the Assistant Secretary's decision does not appear 
arbitrary and capricious or present a major policy issue, your appeal 
fails to meet the requirements for review as set forth in section 2411.12 
of the Council's rules of procedure, and therefore your petition for review 
is hereby denied.

By the Council.

Sincerely,

VWll
/Henry B. Fyazier III 

Executiv.eyDirector

cc: A/SLMR
Labor

J. W. DeMik 
AAFES
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Williams Air Force Base and American Federation of Government Employees 
(AFL-CIO), Local 1776 (Daughton, Arbitrator). The arbitrator found that 
the activity did not violate the collective bargaining agreement when it 
revised the position description of certain of its employees, resulting 
in the reclassification of the positions of those employees as WG-8 rather 
than WG-10. Therefore, the arbitrator denied the grievance. The union 
filed exceptions to the award with the Council alleging that (1) the award 
violated the intent of the Order; (2) the award violated the agreement; and 
(3) the award was inconsistent with the award of another arbitrator in an 
earlier case.

Council action (December 19, 1978). As to (1), the Council held that 
the union's petition did not contain sufficient facts and circumstances to 
support its allegation. As to (2) and (3), the Council held that the 
exceptions provided no basis for acceptance of the union's petition. 
Accordingly, the Council denied the union's petition because it failed to 
meet the requirements for review set forth in section 2A11.32 of the 
Council's rules of procedure.

FLRC No. 73A-93
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December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D C. 20415

Mr. Stanley Lubin 
McKendree and Lubin 
Suite 1410, Financial Center 
3343 N. Central Avenue 
Phoenix, Arizona 85012

Re: Williams Air Force Base and American 
Federation of Government Employees 
(AFL-CIO), Local 1776 (Daughton, Arbitrator), 
FLRC No. 78A-93

Dear Mr. Lub in:

The Council has carefully considered the union's petition for review 
of the arbitrator’s award in the above-entitled case.

According to the arbitrator, the dispute in this matter arose in 
January 1977 when aircraft mechanics employed in the Transient Alert 
Branch at Williams Air Force Base were assigned duties relating to base 
aircraft. Prior to this time, the duties of these aircraft mechanics 
were limited to transient aircraft. A grievance was filed challenging 
management's authority to assign duties not included in the position 
description. The union withdrew the grievance after a position classi­
fication specialist was assigned to review the existing position 
description covering the employees in question.

As a result of the review, a meeting was held with the union in 
April 1977, at which time the president of the union Local became aware 
of a possible downgrading of the employees from their current WG-10 
classification to WG-8. In June 1977 a revised position description was 
issued at the WG-8 level, and in July 1977 the employees were notified 
of their reclassification. The union then filed the grievance in this 
case and it was ultimately submitted to arbitration.

The issue, as stated by the arbitrator, was:

Did the Employer violate the collective bargaining agreement 
between the parties when it revised the position description of 
certain employees in the Transient Alert Branch, which revision, 
when approved by headquarters. Air Training Command, on June 29, 
1977, resulted in the reclassification of such employees as WG-8 
rather than their previous classification of WG-10? If so, what 
is the appropriate remedy for such employees?
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The central issue before the arbitrator is whether the employer 
was required under the collective bargaining agreement to consult 
with the Union prior to the revision of the position description 
which resulted in a reclassification of the position from WG-10 
to WG-8. The resolution of this issue depends upon the 
interpretation of article 16 section B of the collective bargaining 
agreement which reads:

Management actions which result in position classification 
changes affecting working conditions of employees will be 
subject to consultation with Local representatives prior to 
implementation.

The arbitrator denied the grievance. In doing so, he referred to the 
agreement provision at issue and concluded:

In the opinion of the arbitrator, the key words insofar as this 
particular fact situation is concerned are "affecting working 
conditions of employees." There is no question that management 
actions resulted in a position classification change. Whether 
that change affected working conditions of employees is another 
matter, and, although the Union contends that any change in position 
description necessarily includes a change in working conditions, the 
testimony in.this case indicates that no change in working 
conditions occurred. Essentially, the result of the position 
description change was a reduction in duties of the affected 
employees without any change in the conditions under which the 
work was performed. Under these circumstances the arbitrator 
cannot accept the argument that any position description changes 
necessarily affects working conditions.

Although a fuller exchange between the employer and the Union 
during the process of the change in the position classification 
might have enhanced labor relations at Williams Air Force Base, 
the arbitrator cannot conclude under the facts presented on this 
grievance that the employer failed to fulfill a duty owned [sic] 
the Union under the collective bargaining agreement.

The union seeks Council review of the award on the basis of the three 
exceptions discussed below. The agency did not file an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon 
the facts and circumstances described in the petition, that the 
exceptions to the award present grounds that the award violates applicable 
law, appropriate regulation, or the order, or other grounds similar 
to those upon which challenges to arbitration awards are sustained by 
courts in private sector labor-management relations."

The arbitrator went on to state:
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In its first exception, the union refers to the arbitrator’s inter­
pretation of the words "working conditions" in Article 16, Section B, 
and asserts that his award violates the intent of the Order, 
particularly section 19(a)(2) and (6)jl/.

The Council will grant a petition for review of an arbitration award 
where it appears, based upon the facts and circumstances described in 
the petition, that the award violates the Order. However, the Council 
is of the opinion that the petition in this case does not contain 
sufficient facts and circumstances to support the allegation that the 
award violates the Order. The union's first exception is similar to an 
exception made in Indiana Army Ammunition Plant, Charleston, Indiana 
and National Federation of Federal Employees Local 1581 (Render, 
Arbitrator), 3 FLRC 777, 782 [FLRC No. 75A-84 (Nov. 28, 1975), Report 
No. 92]. In that case the Council, in finding that such an exception 
does not provide a basis for acceptance of a petition for review, stated:

In its first exception, the union contends that the arbitrator's 
award violates section 19(a)(1) and (6) of the Order. . . . The 
union's first exception, on its face, appears to allege that the 
award violates the Order., Nevertheless, when the substance of 
this exception and its supporting contentions is considered the 
union is, in effect, alleging that the activity's conduct violated 
section 19(a)(1) and (6) of the Order and that the arbitraror 
reached an incorrect result in his interpretation of the collective 
bargaining agreement since he failed to find such action to be 
in violation of the agreement. However, the Council has previously 
held that a contention that an arbitrator has failed to decide, 
during the course of a grievance arbitration hearing, whether 
an unfair labor practice has been committed under section 19 of 
the Order does not state a ground upon which the Council will 
accept a petition for review of an arbitration award. Norfolk 
Naval Shipyard and Tidewater Virginia Federal Employees Metal 
Trades Council, AFL-CIO (Strongin, Arbitrator), FLRC No. 74A-85

V  Section 19(a) of the Order provides in pertinent part:

Sec. 19. Unfair labor practices. (a) Agency management shall not—

(2) encourage or discourage membership in a labor organization by 
discrimination in regard to hiring, tenure, promotion, or other 
conditions of employment;

(6) refuse to consult, confer, or negotiate with a labor organization 
as required by this Order.
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(Aug. 14, 1975), Report No. 81 and Office of Economic Opportunity 
and American Federation of Government Employees Local 2677 
(Matthews, Arbitrator), FLRC No. 74A-76 (June 26, 1975), Report 
No. 76.

Similarly, the union’s first exception in the instant case provides no 
basis for acceptance of the union's petition under section 2411.32 of 
the Council's rules.

The union's second exception is that the arbitrator's award violates the 
agreement. The Council has consistently held that this exception does 
not provide a basis for acceptance of a petition for review, because 
the interpretation of contract provisions is a matter to be left to the 
arbitrator's judgment. E.g., Airway Facilities Division, Federal 
Aviation Administration, Eastern Region and National Association of 
Government Employees, Local R2-10R (Kronish, Arbitrator), 3 FLRC 547 
[FLRC No. 75A-50 (Aug. 15, 1975), Report No. 82]; Labor Local 12,
AFGE (AFL-CIO) and U.S. Department of Labor (Mallet-Prevost, Arbitrator), 
3 FLRC 569 [FLRC No; 75A-36 (Sept. 9, 19 75), Report No. 82]. Thus, 
the union's second exception also provides no basis for acceptance of 
the union's petition for review.

The union's third exception is that the arbitrator’s award is incon­
sistent with the award of another arbitrator in an earlier case. Thus, 
the union contends that the award must be vacated because the arbitrator, 
contrary to another arbitrator in an earlier case, found that a 
classification action resulting in demotion without changes in duties 
does not constitute a change in working conditions.

This exception does not state a ground upon which the Council has 
previously granted review of an arbitration award. Moreover, the union 
fails to cite, and our own research has failed to disclose, any private 
sector precedent which would indicate that this is a ground upon which 
challenges to arbitration awards are sustained by courts in the private 
sector. Thus, the union’s third exception establishes no basis for 
acceptance of its petition under section 2411.32 of the Council’s rules. 
Moreover, the exception is, in essence, premised on the union's agreement 
with an arbitrator's reasoning leading to an award in an earlier case 
and disagreement with the arbitrator's reasoning leading to the award 
in the instant case. The Council has previously held that "it is the 
award rather than the conclusion or specific reasoning employed by the 
arbitrator that is subject to challenge." Federal Aviation Administration, 
St. Louis Air Traffic Control Tower and Professional. Air Traffic 
Controllers Organization (Moore, Arbitrator), 5 FLRC 940,942 [FLRC No. 
Jlk-95 (Nov. 30, 1977), Report No. 139]. Thus, this exception provides 
no basis for acceptance of the union’s petition for review.
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Accordingly, the union's petition for review is denied because it fails 
to meet the requirements for review set forth in section 2411.32 of the 
Council's rules of procedure.

By the Council.

cc: J. W. Clark 
USAF

Sincerely,

Henry B./Frazier III 
Executttj/e Director
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Department of Commerce, Patent and Trademark Office and POPA (Daly, 
Arbitrator). The arbitrator concluded that the activity did not violate 
the parties* agreement by issuing a memorandum containing instructions con­
cerning quality step increases and special achievement awards; and therefore 
dismissed the grievance. The union appealed to the Council, requesting that 
the Council accept its petition for review of the arbitrator's award based 
upon two exceptions, contending (1) that the award did not draw its essence 
from the parties’ agreement and (2) that the award violated the Federal 
Personnel Manual and the Performance Rating Act of 1950.

Council action (December 19, 1978). The Council held that the union's 
exceptions were not supported by the facts and circumstances described in 
the petition. Accordingly, the Council denied the union's petition for 
review because it failed to meet the requirements of section 2411.32 of 
the Council's rules of procedure.

FLRC No. 78A-95
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December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Alan P. Douglas, President 
Patent Office Professional Association 
6506 Elnido Street 
McLean, Virginia 22101

Re: Department of Commerce, Patent and Trademark 
Office and POPA (Daly, Arbitrator), FLRC 
No. 78A-95

Dear Mr. Douglas:

The Council has carefully considered the union's petition for review 
of the arbitrator's award in the above-entitled case.

According to the arbitrator, the Patent and Trademark Office (the activity) 
and the Patent Office Professional Association (the union) entered 
into their present labor agreement on December 13, 1972, which included 
the following provision:

Article VII, Section 2 ;

The parties agree that a full evaluation of the performance of a 
member of the Unit may include, but not in any way be solely limited 
to, quantitative criteria. The quantitative criteria for any 
employee must be equitable, reasonably attainable and take into 
consideration work-related problems such as the technology and 
search problems encountered, as well as recognitions and qualifica­
tions of the employee involved. The employee shall be consulted 
before the quantitative criteria are established or changed.

On July 9, 1976, the parties agreed to amend their agreement by adding, 
in part, the following provisions to Article VII, Section 2:

Insofar as purely quantitative criteria are concerned, an individual's 
goal shall have the following meaning and effect:

1. An achievement of 110% of a goal over a period of twelve consecu­
tive months shall be deemed prima facie evidence of sufficiently 
outstanding performance on the factor of production to warrant the 
grant of a quality step increase, except where the individual has
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been promoted during the twelve month period, in which case the 
twelve month period runs from the date of promotion.

2. An achievement of 110% of a goal over a period of six
consecutive months shall be deemed prima facie evidence of 
sufficiently exceptional performance on the factor of 
production to warrant the grant of a special achievement 
award, except where the individual has been promoted during 
the six month period, in which case the six month period 
runs from the date of the promotion.

On July 14, 1976, the Deputy Assistant Commissioner for Patents 
issued a memorandum containing instructions for implementation of the 
amendment to the agreement. The memorandum stated, with respect to 
the amendment provisions at issue, that '"prima facie evidence' on the 
factor of production to warrant the grant of 'a quality step increase' is 
110% achievement for twelve months." The memorandum then stated that the 
awarding of any additional quality step increases (QSl's) after the first one 
in any grade would continue to be governed by a 1972 memorandum which had 
established standards of 117.5% achievement for the second QSI, 122.5% 
achievement for the third QSI, and progressively higher achievements for 
QSl's thereafter.

The union filed a grievance, contending that the memorandum of instructions 
violated the negotiated agreement by applying ascending standards to QSl's 
and special achievement awards (SAA's), rather than using the single standard 
of 110% set forth in the amendment.

The arbitrator stated that the issue in the case, though differently worded 
by the two parties, primarily concerned whether or not the activity's 
requirements for the granting of QSI or SAA awards subsequent to the first 
award are in accordance with the provisions of Article VII, Section 2, of 
the labor agreement, the amendment thereto, and other pertinent documents 
and regulations.

'fhe arbitrator concluded:

[S]ince the language of the Labor Agreement Amendment lacks specificity 
re the implementation of its provisions and since the . . . testimony 
[at the arbitration hearing] offer[ed] no evidence that a change V
in the existing policy of implementation was considered, discussed or 
negotiated, it must necessarily be concluded that the [activity] has 
not violated Article VII, Section 2 of the Labor Agreement, the 
Amendment thereto, or other pertinent documents. Accordingly, the 
Arbitrator must rule in favor of the [activity] and dismiss the 
[union's] grievance.

The union requests that the Council accept its petition for review of the 
arbitrator’s award on the basis of the exceptions discussed below.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitrator's award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to

952



the award present grounds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-raanagement relations."

In its first exception, the union contends that the award does not draw 
its essence from the collective bargaining agreement. In support of 
this exception, the union asserts that the arbitrator's award "totally 
fails to give any effect to the agreed-upon, signed contract language."

The Council will grant a petition for review of an arbitrator's award 
where it appears, based on the facts and circumstances described in the 
petition, that the award does not draw its essence from the negotiated 
agreement. NAGE Local R8-14 and Federal Aviation Administration,
Oklahoma City, Oklahoma (Stratton, Arbitrator), 3 FLRC 475 [FLRC No. 74A-38 
(July 30, 1975), Report No. 79]. However, the Council is of the opinion 
that the union's exception is not supported by the facts and circumstances 
described in the petition. Thus, the union has presented no facts and 
circumstances to demonstrate that the arbitrator's award, based upon the 
arbitrator's interpretation and application of the parties' agreement,
"is so palpably faulty that no judge, or group of judges, could ever 
conceivably have made such a ruling," or that the award "could not in any 
rational way be derived from the agreement," or that it "evidences a 
manifest disregard of the agreement," or "on its face represents an 
implausable interpretation thereof." Department of the Air Force, Newark 
Air Force Station and American Federation of Government Employees, Local 
2221 (Atwood, Arbitrator), 5 FLRC 230 [FLRC No. 76A-116 (Mar. 31, 1977), 
Report No. 123]. Rather, the union, by arguing that the arbitrator's 
award ignores the express language of the parties' agreement, appears to 
be disagreeing with the arbitrator's interpretation and application of the 
agreement provision at issue and his reasoning in connection therewith.
The Council has consistently held that the interpretation of contract 
provisions and, hence, resolution of the grievance, is a matter to be left 
to the arbitrator's judgment. E.g., Department of the Air Force, Scott 
Air Force Base and National Association of Government Employees, Local R7-27 
(Harrison, Arbitrator), 4 FLRC 93 [FLRC No. 75A-101 (Jan. 30, 1976),
Report No. 96]. Furthermore, it is the arbitrator's award rather than his 
conclusion or specific reasoning that is subject to challenge. Frances N. 
Kenny and National Weather Service (Lubow, Arbitrator), 3 FLRC 713 [FLRC 
No. 75A-30 (Nov. 14, 1975), Report No. 89]. Therefore, the union's first 
exception provides no basis for acceptance of its petition under section
2411.32 of the Council's rules.

In its second exception, the union contends that the award violates the 
requirements of the Federal Personnel Manual (FPM) and the Performance 
Rating Act of 1950. In support of this exception, the union quotes 
FPM chapter 451, subchapter 3, section 3-3(b)(9) as providing:

. . . normally, when an Outstanding rating is approved, a quality
step increase will be granted in all cases . . . .

The union contends that the effect of the above-cited FPM provision is to 
establish that an outstanding performance rating is, as a form of
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recognition, superior to a quality step increase, and that since ascending 
standards of performance may not be applied to an outstanding rating, 
then "it follows that those same ascending standards of performance may 
not be applied to . . . the quality step increase."

The Council will grant a petition for review of an arbitrator's award on 
the ground that the award violates appropriate regulation, including 
the Federal Personnel Manual. However, in this case, the Council is of 
the opinion that the union has failed to provide sufficient facts and 
circumstances to support its exception. In this regard, the Council notes 
that the FPM provision cited by the union in support of its exception 
has been superseded and that section 3-3(b)(9), as revised April 1, 1977, 
now reads, in relevant part:

[T]he granting of a quality increase and the assigning of an outstand­
ing rating are two separate actions, and an employee may meet the 
criteria for a quality increase, but not for an outstanding rating.
A quality increase is not automatically granted when an outstanding 
rating is assigned; however, because an employee who receives an 
outstanding rating has met a higher criterion in total performance 
than is required for a quality increase, it is important for the 
employee's supervisor to consider the appropriateness of granting a 
quality increase when an outstanding rating is given. [Emphasis added.]

Thus, the revised language of section 3-3(b)(9) on its face does not 
provide support for the union's second exception. Moreover, nothing in 
the cited FPM provision deals with the application of ascending standards 
of performance to quality step increases as contended by the union in its 
petition. Therefore, the union has failed to provide facts and circumstances 
to warrant Council review on the ground that the arbitrator's award 
violates the FPM. As to the union's related assertion that the award 
violates the Performance Rating Act of 1950, the union makes only a bare 
assertion in this regard and presents no facts and circumstances in 
support thereof. Therefore, the union's second exception provides no 
basis for acceptance of its petition under section 2411.32 of the Council's 
rules.

Accordingly, the Council has denied review of the union's petition because 
it fails to meet the requirements for review as set forth in section 2411.32 
of the Council's rules of procedure.

By the Council.

Sincerely,

kenry B. Frjazier III !/ 
Executive

c c : G. Wahlert 
PTO
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General Services Administration, National Archives and Records Service, 
A/SLMR N o . 1075. The Assistant Secretary, upon a CU petition filed by 
the activity seeking to exclude the employees of the National Archives 
Trust Fund Board (the Board) from a unit of all activity employees repre­
sented by Local 2578, American Federation of Government Employees, AFL-CIO, 
found, in pertinent part, that the Board was "an agency" within the meaning 
of section 2(a) of the Order; that the employees of the Board were 
"employees" within the meaning of section 2(b) of the Order; and that the 
unit involved should be clarified to reflect that the employees of the 
Board had been and remained within such unit. The agency appealed to the 
Council, contending that the Assistant Secretary's decision was arbitrary 
and capricious and presented major policy issues. The agency also requested 
a stay of the Assistant Secretary’s decision.

Council action (December 19, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issues. Accordingly, the Council denied the agency's petition for 
review. The Council also denied the agency's request for a stay.

FLRC No. 78A-98
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December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Ms. Janice K. Mendenhall 
Director of Administration 
General Services Administration 
Washington, D.C. 20405

R e : General Services Administration,
National Archives arid Records Service, 
A/SLMR No. 1075, FLRC No. 78A-98

Dear Ms. Mendenhall:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the union's opposi­
tion thereto, in the above-entitled case.

According to the Assistant Secretary's decision, the General Services 
Administration, National Archives and Records Service (the activity) 
filed a unit-clarification (CU) petition seeking to exclude employees 
of the National Archives Trust Fund Board (the Board) from a unit of 
all activity employees represented by the American Federation of 
Government Employees, Local 2578, AFL-CIO (the union). In its petition 
the activity asserted that the Assistant Secretary had no jurisdiction 
over the Board because it was not an "agency” within the meaning of 
section 2(a) of the Orderj^/ and because employees of the Board were

1/ Section 2(a) provides:

"Agency" means an executive department, a Government corporation, 
and an independent establishment as defined in section IDA of title 
5, United States Code, except the General Accounting Office[.]

5 U.S.C. § 104 provides:

For the purpose of this title, "independent establishment" means—

(1) an establishment in the executive branch (other than the United 
States Postal Service or the Postal Rate Commission) which is not
an executive department, military department. Government corporation, 
or part thereof, or part of an independent establishment; and

(2) the General Accounting Office.
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not covered by the definition of "employee” set forth in section 2(b) 
of the O r d e r . H o w e v e r ,  the activity and the union stipulated that if 
the Assistant Secretary did assert jurisdiction over the Board and its 
employees those employees should be included in the unit found appropriate 
in this case, since they shared a community of interest with the activity's 
employees and their inclusion would promote effective dealings and the 
efficiency of agency operations.

After considering at length the history, organization and function of the 
Board, as well as the working conditions of Board employees, the Assistant 
Secretary concluded as follows:

Under all the foregoing,circumstances, I conclude that the National 
Archives Trust Fund Board is an independent establishment within the 
meaning of Section 104 of title 5 of the United States Code. 
Accordingly, I find it to be an "agency" within the meaning of 
section 2(a) of the Order whose mission and business activities 
are functionally related to the [activity]. In this regard, it is 
noted particularly that the statutory Chairman of the Board is the 
Archivist of the United States, an official appointed by the 
Administrator of the GSA, and, further, that the Secretary of the 
Board, who is its chief administrative officer, is the Executive 
Director of the [activity]. Moreover, in my judgment, a finding that 
the Board is an "agency" within the meaning of Section 2(a) of the 
Order for the purpose of collective bargaining in no way conflicts 
with the Congressional concern that the Board accept and administer 
gifts, or bequests of money, securities or other personal property 
for the benefit of the [activity], or interferes with the Board's 
ability to collect and administer funds from the National Archives 
establishment or various Presidential libraries as part of the 
National Archives Trust Fund.

T find also that Board employees are "employees" within the meaning 
of Section 2(b) of the Order as they are employees of an "agency" as 
defined in the Order. In this regard, it is noted that the determina­
tion of whether employees, such as those involved herein, are subject 
to the jurisdiction of the Order, is dependent on whether they are 
employees of an "agency", rather than on their method of appointment, 
pay, or coverage under Civil Service laws and regulations.— '

7/ See Action, 2 A/SLMR 495, A/SLMR No. 207 (1972), and National 
Science Foundation, 3 A/SLMR 564, A/SLMR No. 316 (1973).

_2/ Section 2(b) provides:

"Employee" means an employee of an agency and an employee of a non­
appropriated fund instrumentality of the United States but does not 
include, for the purpose of exclusive recognition or national 
consultation rights, a supervisor, except as provided in section 
of this Order[.}
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I find further that the unit herein should be clarified to reflect 
that the employees of the Board have been and remain within the 
exclusively recognized unit.

In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary’s decision is arbitrary because, in summary, there 
is no legal rationale or case precedent for the decision and the Assistant 
Secretary has substituted his judgment for that of Congress— whose intent 
it was to establish the Board as an entity outside the control of the 
executive branch. You additionally allege that the decision presents 
the following major policy issues:

1. Does the Assistant Secretary possess the authority under Executive 
Order 11491, as amended, to subject to his jurisdiction the 
Management officials of a Federal entity that was not established 
by Congress in the Executive branch of the Federal Government—
as indicated by the control over such entity that the Congress 
evidently sought to preserve for itself, and withhold from 
officials of both [the activity] and its parent agency, GSA[?]

2. [Is there] any justification for the Assistant Secretary to extend 
the coverage of the Executive Order to the employees of such an 
entity, when the very authority under which the President issued 
such Order derived expressly from the Civil Service laws in Title 
5 of the U.S. Code (see Preamble of the Order), and the employees 
in question are appointed without regard to all Civil Service 
laws (44 U.S.C. Section 2301) [?]

3. [Is it] compatible with the usual powers of a trustee for these 
Board members to be directed by the Assistant Secretary that 
henceforth the personnel policies and practices and matters 
affecting working conditions of Board employees— for whom the 
Board is the exclusive employer— must be fixed by the process 
of collective bargaining, regardless of any stipulations 
appertaining thereto that may be incorporated in the trust 
instruments to which the trustees are obligated to adhere?

I

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or raise any major policy issues.

As to your allegation that the Assistant Secretary's decision is arbitrary, 
it does not appear in the circumstances of this case that the Assistant 
Secretary acted without reasonable justification in reaching his decision 
that the existing exclusively recognized unit herein should be clarified 
to reflect the inclusion of Board employees. Rather, your contentions 
that he acted without a reasonable basis and contrary to the intent of 
Congress constitute, in essence, mere disagreement with the Assistant 
Secretary's findings that the Board and its employees are properly subject
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to the provisions of the Order and that employees of the Board "have 
been and remain within the exclusively recognized unit."

Further, it does not appear that any major policy issue is presented 
by the Assistant Secretary's decision. Thus, with particular regard 
to your first alleged major policy issue concerning Congressional 
control of the Board, the Council notes that the Congress recently 
enacted and the President signed into, law a provision setting the 
membership of the Board as follows: —

[T]he first sentence of section 23U1 of title 44, United States 
Code, is amended to read as follows: "The National Archives 
T*rust Fund Board shall consist of the Archivist of the United 
States, as Chairman, and the Secretary of the Treasury and the 
Chairman of the National Endowment for the Humanities.".

v̂ Tiile retaining the Archivist of the United States (the head of the 
activity) as Chairman, this amendment serves to modify the remaining 
membership of the Board by replacing the Chairmen of the House Committee 
on Government Operations and the former Senate Committee on Post 
Office and Civil Service with officials appointed by the President.
In this respect, the Council notes that the accompanying report of the 
House Conmiittee on Government Operations states that "[t]he purpose of 
this bill is to modify the membership of the National Archives Trust 
Fund Board, replacing congressional members .with Executive branch 
officials," and that "[t]he committee concludes that the appropriateness 
of congressional participation on such a board is highly questionable- 
under the constitutional doctrine of separation of p o w e r s . T h e  
accompanying report of the Senate Committee on Governmental Affairs 
states that "[t]hese replacements are designed to remove any possible 
conflict of interest which might arise by having congressional represent­
atives serve on executive branch boards and/or coiranittees. '

As to your second alleged major policy issue relating to your contention, 
in effect, that Board employees are excluded from coverage under the Order

IT Act of Sept. 22, 1978, Pub. L. No. 93-379, 92 Stat. 724. While 
this act was approved after the submissions of the agency and the 
union in this case had been filed with the Council, neither party 
subsequently brought the act to the attention of the Council.

4_/ H.R. Rep. No. 1408, 95th Cong., 2nd Sess. (1973).

_5/ S . Rep. No. 1161, 95th Cong., 2nd Sess. (1978), reprinted in 
[1978] U.S. Code Cong. & Ad. News 3216. The Senate report additionally 
notes that "[t]he legislation was introduced at the request of the 
Administrator of General Services Administration [sic] and has the 
support of tbp administrarion." Td. at 2, [1978] U.S. Code ‘"ong. & A d . 
News at 3217.
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because they are appointed without regard to civil service laws, the 
Council is of the opinion that your appeal presents no basis for review.
In this regard, your appeal provides no basis to support a conclusion 
that the Assistant Secretary's determination that the Board employees 
are not excluded is inconsistent with the purposes and policies of the 
Order. That is, your appeal does not show how the Assistant Secretary's 
determination that the coverage of Board employees under the Order "is 
dependent on whether they are employees of an 'agency', rather than on 
their method of appointment, pay, or coverage under Civil Service laws 
and regulations" is inconsistent with either section 2(b) or any other 
provision of the Order.

Finally, no basis for Council review is presented by your third alleged 
major policy issue regarding alleged conflicts between the Assistant 
Secretary's decision and the Board's fiduciary obligations as a trustee.
In this regard the Council notes that the Assistant Secretary expressly 
considered this issue and determined that the designation of the Board 
as an "agency" for the purpose of collective bargaining under the Order 
in no way conflicts with the powers and obligations of the Board as 
established by Congress. Further, your appeal neither demonstrates 
that such conflict would occur in the future nor, despite the Assistant 
Secretary's finding that Board employees have previously been included in 
the appropriate unit in this case, does it demonstrate or even assert that 
any such conflict has occurred in the past. Your contention as to the 
effect of the Assistant Secretary's decision in this regard thus constitutes 
merely speculative disagreement with the conclusion reached by the Assistant 
Secretary and thus does not present a major policy issue warranting Council 
review.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as set forth in section 2411.12 of the Council's 
rules and regulations. Accordingly, your petition for review is hereby 
denied. Likewise, your request for a stay of the Assistant Secretary's 
decision is denied.

as

By the Council;

Sincerely,

Harold D. Kessler 
Acting r.xecutive Director

cc: A/SLMR 
Labor

W. J. Stone 
AFGE
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Division of Military and Naval Affairs, State of New York, New York State 
National Guard. Assistant Secretary Case No. 30-7896(GA). The Assistant 
Secretary, upon an Application for Decision on Grievability filed by the 
union (Association of Civilian Technicians, Inc., New York State Council), 
concluded, contrary to the Acting Regional Administrator (ARA), that as to 
one of four employee grievants, the grievance at issue (concerning the fill­
ing of a vacancy) was grievable under the parties* agreement. Accordingly, 
the Assistant Secretary granted the union’s request for review seeking 
reversal of the ARA’s Report and Findings on Grievability as to that 
employee. The activity appealed to the Council contending that the 
Assistant Secretary’s decision was arbitrary and capricious. However, the 
activity thereafter informed the Council that, although it maintained that 
the employee’s grievance "should not be viable," he would be provided with 
the specific remedy he sought.

Council action (December 19, 1978). The Council held that by providing 
the employee with the specific remedy he sought, the activity had in effect 
rendered moot the dispute involved in the appeal. Accordingly, the Council 
denied the activity’s petition for review.

FLRC No. 78A-109
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December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Colonel Clarence C. Wallace 
Technician Personnel Officer 
State of New York 
Division of Military and 

Naval Affairs 
Public Security Building, State Campus 
Albany, New York 12226

R e : Division of Military and Naval Affairs, State 
of New York, New York State National Guard, 
Assistant Secretary Case No. 30-7896(GA),
FLRC No. 78A-109

Dear Colonel Wallace:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and your subsequent letter to the 
Council, in the above-entitled case.

In this case, according to the Acting Regional Administrator’s (ARA's) 
Report and Findings on Grievability, four employees in a unit of 
teclinicians exclusively represented by the Association of Civilian 
Technicians, Inc., New York State Council (the union) filed grievances 
concerning the filling of an announced vacancy. When the Division of 
Military and Naval Affairs, State of New York, New York State National 
Guard (the activity) rejected the grievances as nongrievable, the 
employees filed an Application for Decision on Grievability to determine 
whether their grievances were on a matter subject to the parties' 
negotiated grievance procedure. The ARA concluded that three of the 
grievances were covered under the negotiated grievance procedure but 
that the fourth was nongrievable. The Assistant Secretary thereafter 
granted the union's request for review seeking reversal of the ARA's 
Report and Findings on Grievability as to the fourth employee, concluding, 
contrary to the ARA, that the grievance, as to that employee,"involves 
a matter that is grievable under the terms of the parties' negotiated 
grievance procedure" in the particular circumstances of the case.

In your petition for review on behalf of the activity, you contend that 
the Assistant Secretary's reversal of the ARA's Report and Findings on 
Grievability on the grievance of the fourth employee was arbitrary and 
capricious. Thereafter, you informed the Council as follows:

The remedy sought by [the fourth employee] is being made available 
by the all encompassing resolution rendered to other grievants in
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the instant case. Upon execution, this resolution will provide 
[the fourth employee] with the specific remedy he sought and should 
conclude the matter.

Although your letter further states that the activity "still maintains 
that [the fourth employee's] grievance should not be viable," the Council 
is of the opinion that, by providing that employee with "the specific 
remedy he sought," the activity has in effect rendered moot the dispute 
involved in your appeal from the Assistant Secretary’s decision. Cf. 
National Federation of Federal Employees, Local 1641 and Veterans 
Administration Hospital, Spokane, Washington, 5 FLRC 878 [FLRC No. 77A-74 
(Aug. 31, 1977), Report No. 137].

Accordingly, for the foregoing reason, and without passing upon the 
decision of the Assistant Secretary, your petition for review is hereby 
denied.

By the Council.

Sincerely,

Henry B. Frazier II 
Executive/Director

cc: A/SL>m 
Labor

J. F. Burt 
ACT

D. Brenaman 
NGB
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Department of the Navy, Naval Ordnance Station, Louisville, Kentucky, 
Assistant Secretary Case No. 41-5681(CA). The Assistant Secretary denied 
the request for review filed by the union (Local Lodge 830, International 
Association of Machinists and Aerospace Workers), seeking reversal of the 
Regional Administrator’s dismissal of the union's section 19(a)(1) and (6) 
complaint which alleged that the activity had refused to implement an 
arbitration award. The union appealed to the Council, contending that the 
Assistant Secretary's decision was arbitrary and capricious and raised a 
major policy issue.

Council action (December 19, 1978). The Council held that the union’s 
petition for review did not meet the requirements of section 2411.12 of 
the Council’s rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present a major 
policy issue. Accordingly, the Council denied the union’s petition for 
review.

FLRC No. 78A-112
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December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. James W. Seidl 
Business Representative 
District Lodge 21

International Association of Machinists 
and Aerospace Workers, AFL-CIO 

Iroquois Office Building, Room 138 
5330 South Third Street 
Louisville, Kentucky 40214

Re: Department of the Navy, Naval Ordnance
Station, Louisville, Kentucky, Assistant 
Secretary Case No. 41-5681(CA), FLRC 
No. 78A-112

Dear Mr. Seidl:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision in the above-entitled case.

In this case, the International Association of Machinists and Aerospace 
Workers, Local Lodge 830 (the union) filed an unfair labor practice 
complaint against the Department of the Navy, Naval Ordnance Station, 
Louisville, Kentucky (the activity). The complaint alleged that the 
activity violated section 19(a)(1) and (6) of the Order. At issue was 
an alleged refusal to implement an arbitration award wherein the arbitra­
tor had upheld the union’s grievance that the activity had violated the 
parties’ negotiated agreement by establishing a WG-5 register for a 
particular position while seven previously qualified and evaluated 
employees remained on an existing WG-6 register.

The Regional Administrator (RA), following an investigation of such 
allegation, found that a reasonable basis for the complaint had not been 
established. Thus, he found that the union’s request for a meeting with 
the activity to implement the arbitrator's award was held a few days 
later; that the parties were in disagreement as to the interpretation 
of the award; that the activity proposed a joint submission to the 
arbitrator for clarification and made the same request to the union by 
letter the following day; that the union filed an unfair labor practice 
charge against the activity and then rejected the activity's request 
for joint submission to the arbitrator as "untimely" in light of the 
pending unfair labor practice charge; that the activity thereafter 
submitted a unilateral request for clarification to the arbitrator, 
who*advised the activity that absent both parties’ consent, no clarifica­
tion of the award could be rendered; and that the union then filed the 
instant complaint. On the basis of the foregoing, the RA concluded:
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[The activity's] conduct with respect to the award does not 
constitute a refusal to implement that award. In this regard 
I note that following the issuance of the award . . . [the 
activity] promptly acceded to [the union's] request for a meeting 
to implement the award. There is no evidence that [the union] 
requested or [the activity] refused to meet on any prior date to 
implement the award. Moreover, neither the award nor the 
collective bargaining agreement specifies a time limit for 
implementation of an Arbitration Award. Investigation discloses 
that during the meeting [to discuss the award and its implementation] 
the parties were unable to agree on a plan to implement the award 
because of differing interpretations over the intent of the award.

During the meeting and in a subsequent letter [the activity] sought 
[the union's] cooperation in efforts to clarify the award. [The 
union's] refusal to join [the activity] in the request to the 
Arbitrator for clarification of the award resulted in the 
Arbitrator's refusal to clarify. Under the circumstances, I 
conclude that a reasonable basis for complaint has not been 
established. I am, therefore, dismissing the complaint in its 
entirety.

The Assistant Secretary, in agreement with the RA, and based on liis 
reasoning, found that a reasonable basis for the complaint had not been 
established, and that further proceedings were unwarranted. Accordingly, 
he denied the union's request for review seeking reversal of the RA's 
dismissal of the instant complaint.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision is "both arbitrary and capricious and 
represents major policy." With regard to the arbitrary and capricious 
allegation, you assert that "the [RA's] decision to dismiss [the 
complaint] was based on erroneous conclusions of fact," in that the 
union "raised serious questions concerning the facts established by the 
Area Administrator during the independent investigation by the Compliance 
Officer," and "these questions of fart were never resolved by the [RA] 
nor the Assistant Secretary's Office." You further allege that the 
Assistai^t Secretary's determination herein that neither the arbitrator's 
award nor'the collective bargaining agreement specified a time limit 
for implementing the .award raises a major policy issue in that such 
determination is "inconsistent and not in line with the common law 
established by the Council." In this regard you assert that the Council, 
in Department of the Army, Aberdeen Proving Ground, A/SLMR No. 412,
3 FLRC 188 [FLRC No. 74A-46 (Mar. 20, 1975), Report No. 67], and 
Department of Transportation, federal Aviation Admin istration. A/SLMR 
No. 517, 3 FLRC 613 [FLRC No. 75A-66 (Sept. 23, 1975), Report No. 84], 
"held it to be an unfair labor practice . . . [if] the party failed to 
file an appeal to the Council or to request a stay pending an appeal."

In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12
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of the Council's rules; that is, the Assistant Secretary's decision does 
not appear arbitrary and capricious or present a major policy issue.

With respect to your allegation that the Assistant Secretary's decision Is 
arbitrary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision in the 
circumstances of this case. Rather, your assertion that the Assistant 
Secretary's dismissal of the complaint was based on erroneous conclusions 
of fact which were never resolved by the RA or the Assistant Secretary 
is, in essence, nothing more than disagreement with the Assistant 
Secretary's determination, pursuant to his regulations, that no reasonable 
basis for the complaint had been established, and therefore provides no 
basis for Council review. Similarly, as to your further allegation that 
the Assistant Secretary's decision herein was inconsistent with the 
Council's prior decisions in Aberdeen and Federal Aviation Administration 
(supra p. 2), in the Council's opinion no major policy issue is presented 
warranting review. Your contentions in this regard are, in essence, a 
disagreement with the Assistant Secretary's finding that there was not a 
refusal to implement an award but, rather, differing interpretations over 
the intent of the award.— '

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as set forth in section 2411.12 of the Council's 
rules. Accordingly, your petition for review is hereby denied.

By the Council.

Sine srely.

Henry B;. Fi 
F,xecuti''

zier III 
rector

cc: A/SLMR 
Labor

M. Arkin 
Navy

V  In this connection, the Council notes that an attempt to obtain clar­
ification of an arbitrator's award through joint submission by the parties 
is consistent with the Council's disposition of cases where the arbitrator's 
award in question was ambiguous. In such cases, the Council has directed 
the parties to jointly submit such award to the arbitrator for clarifica­
tion. See, e.g., Mare Island Naval Shipyard and Mare Island Navy Yard 
Metal Trades Council, AFL-CIO (Durham, Arbitrator), 4 FLRC 143 [74A-64 
(Mar. 3, 1976), Report No. 100]; American Federation of Government Employees, 
Local 2532 and Small Business Administration (Dorsey, Arbitrator), 2 FLRC 
82 [FLRC No. 73A-4 (Feb. 12, 1974), Report No. 49]; Internal Revenue Service, 
Chicago District Office and National Treasury Employees Union Chapter 10 
(Mueller, Arbitrator), 5 FLRC 485 [FLRC No. 76A-150 (June 7, 1977), Report 
No. 128].
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Federal Aviation Administration, Eastern Region and National Association 
of Government Employees, Local R2-73 (Foster, Arbitrator). The arbitrator 
concluded that the activity did not violate the parties' agreement in the 
promotion action at issue, and denied the grievance. The union filed excep­
tions to the arbitrator’s award with the Council, alleging that the award 
violated agency regulations and the Federal Personnel Manual.

Council action (December 19, 1978). The Council held that the union's 
petition did not provide the necessary facts and circumstances to support 
its exceptions. Accordingly, the Council denied the union's petition 
because it failed to meet the requirements for review set forth in section
2411.32 of the Council's rules of procedure.

FLRC No. 78A-118
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December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STRErr. N.W. • WASHINGTON, D.C. 20415

Mr. Richard G. Remmes 
Attorney
National Association of 

Government Employees 
285 Dorchester Avenue 
Boston, Massachusetts 02127

R e : Federal Aviation Administration, 
Eastern Region and National 
Association of Government Employees, 
Local R2-73 (Foster, Arbitrator), 
FLRC No. 78A-118

Dear Mr. Rerames;

The Council has carefully considered the union's petition for review of 
the arbitrator's award filed in the above-entitled case.

According to the arbitrator's award, the dispute in this matter concerned 
the procedures the Federal Aviation Administration, Eastern Region (the 
activity), followed in announcing and filling a certain vacancy under its 
merit promotion plan. On November 21, 1977, the activity posted an 
announcement for a position of Electronic Technician, GS-856-13. A few 
days later, the promotion announcement was amended to describe the vacancy 
as "Electronic Technician or Electronic Engineer." The original and 
amended announcements both had opening dates of November 21, 1977, and 
closing dates of December 12, 1977. The following statements were included;

No application will be accepted after the closing date.

Candidates who fail to submit the required forms will not be
considered.

On December 23, 1977, a list of six eligible candidates (including the 
three grievants in this case) was forwarded to the selecting official.
In early January 1978, Mr. Otis Tumey, an Electronic Engineer, requested 
that he be considered for the position, stating that he had not applied 
before the closing date of the announcement because he had been away from 
his desk in the regional office on detail and also had been on vacation.
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The personnel official handling the matter ascertained that no selection 
had yet been made for the position, that Mr. T u m e y  met the qualifications 
for the position, and that, in his estimation, it appeared that Mr. T u m e y  
came within the procedures for dealing with employees who are absent when 
promotion announcements are issued. He therefore accepted Mr. Turney's 
application and added Mr. Turney's name to an amended promotion certifi­
cate which he forwarded to the selecting official. None of the six 
candidates on the original certificate of eligibles was removed from the 
list.

The selecting official testified at the arbitration hearing that he 
considered all the names on the list and consulted all the candidates' 
records, and determined that Mr. T u m e y  was the best qualified for the 
job. Mr. Turney was selected and the other candidates were advised of 
their nonselection.

Three of the nonselected candidates filed grievances, charging the activity 
with violation of merit promotion plan procedures in the selection of 
Mr. Turney. The matter was ultimately submitted to arbitration.

The arbitrator stated that the parties agreed to the following statement 
of the issue:

Whether the Employer violated Article XII, Sections 1 and 5 of the 
Agreement^/ regarding promotion number FPP-AEA-78-60(AF-10)?
If so, what should the remedy be? [Footnote added.]

The arbitrator denied the grievance, concluding that the activity did 
not violate the above-cited agreement provision in the promotion action

]J According to the arbitrator, the agreement provides, in part: 

ARTICLE XII - PROMOTIONS 

Section 1

The Employer and the Union agree that promotions will be 
made in full conformance with the FAA Merit Promotion Plan.

Section 5

The Employer agrees that selection for promotion to a 
position within the unit shall be among the best qualified 
persons available, without discrimination or personal bias.
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at issue. The arbitrator stated that the evidence failed to establish 
that Mr. Turney's selection was based on personal bias or discrimination.
He found that Mr. Turney’s name was added to the promotion list after the 
close of the announcement and before a selection was made in proper 
application of the Absent Employee criteria. He also found that the 
evidence did not support the allegations of preselection or allegations 
that all other employees were not properly considered for the position.

The union requests that the Council accept its petition for review of the 
arbitrator's award based upon the exceptions discussed below. The activity 
did not file an opposition to the petition.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitrator's award will be granted "only where it appears, based upon 
the facts and circumstances described in the petition, that the exceptions 
to the award present grounds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-management relations."

In its first exception to the award, the union contends that the award 
"violates regulations of the Federal Aviation Administration Eastern Region 
Merit Promotion Plan." In support of this exception the union states that 
"the Arbitrator failed to make a finding of fact that the selected employee 
was temporarily absent on detail, on leave, or attending training courses 
so that the selected employee's name could be added to the merit promotion 
certificate" and "[t]he violation of the FAA regulation was a violation 
of the negotiated agreement."

The Council will grant a petition for review of an arbitrator’s award 
where it appears, based upon the facts and circumstances described in 
the petition, that the award violates appropriate regulations. In this 
case, however, the Council is of the opinion that the union's petition 
does not contain a sufficient description of facts and circumstances to 
support its exception. In this regard the Council notes that the parties 
submitted to the arbitrator the question of whether the activity had 
violated Article XII, section 1, of the agreement which incorporates by 
reference "the FAA Merit Promotion Plan" and that the arbitrator had 
before him, considered, and in effect applied the relevant provisions of 
that plan in arriving at his award. The Council has previously held that 
under such circumstances the interpretation and application of an agency 
regulation by the arbitrator may not be challenged in an appeal of the 
award to the Council. Federal Aviation Administration, Department of 
Transportation and Professional Air Traffic Controllers Organization 
(Schedler, Arbitrator), 3 FLRC 451 [FLRC No. 74A-88 (July 24, 1975),
Report No. 78]. Further, in asserting "that the Arbitrator failed to
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make a finding of fact that the selected employee was temporarily absent 
on detail, on leave, or attending training courses," thereby constituting 
a violation of FAA regulations, the union is in effect merely disagreeing 
with the arbitrator's reasoning, and conclusion in arriving at the award.
The Council has consistently held that it is the award rather than the 
specific reasoning and conclusions employed by the arbitrator that is 
subject to challenge. Federal Employees Metal Trades Council and 
Portsmouth Naval Shipyard (Heller, Arbitrator), 4 FLRC 444, 447 [FLRC 
No. 76A-36 (Aug. 31, 1976), Report No. Ill]; The National Labor Relations 
Board Union (NLRBU) and the National Labor Relations Board (NLRB) 
(Sinicropi, Arbitrator), 5 FLRC 764, 769 [FLRC No. 77A-23 (Aug. 25, 1977), 
Report No. 135]. Accordingly, the union's first exception does not pro­
vide a basis for acceptance of its petition under section 2411.32 of the 
Council's rules of procedure.

In its second exception, the union contends that the arbitrator's award 
violates provisions of the Federal Personnel Manual (FPM) . In support 
of this exception, the union asserts that the arbitrator misinterpreted 
the word "detail" as defined in FPM chapter 300, subchapter 8-1.— '

The Council will grant a petition for review of an arbitrator's award 
where it appears, based upon the facts and circumstances described in the 
petition, that the award violates the Federal Personnel Manual. Federal 
Aviation Administration, Standiford Air Traffic Control Tower, Louisville, 
Kentucky and Professional Air Traffic Controllers Organization (Witney, 
Arbitrator), 5 FLRC 455 [FLRC No. 76A-6 (June 7, 1977), Report No. 128].
In this case, however, the union's petition does not establish a nexus 
between the FPM provision defining a "detail" and the arbitrator's award 
denying the grievance, holding that, based upon the evidence before him, 
the activity did not violate Article XII of the parties' agreement in 
the promotion action at issue. In effect, the union appears to be merely 
disagreeing with the arbitrator's reasoning in arriving at his award. As 
previously indicated, this does not provide a basis for Council acceptance 
of a petition for review. Portsmouth Naval Shipyard, supra. Therefore, 
the union's petition fails to present the necessary facts and circumstances 
in support of this exception that the award violates the FPM and no basis 
is thus established for acceptance of the union's petition under section
2411.32 of the Council's rules.

FPM chapter 300, subchapter 8-1 provides:

A detail is the temporary assignment of an employee to a different 
position for a specified period, with the employee returning to his 
regular duties at the end of the detail. Technically, a position 
is not filled by a detail, as the employee continues to be the 
incumbent of the position from which detailed. [Emphasis in 

original.]
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Accordingly, the union's petition is denied because it fails to meet the 
requirements for review set forth in section 2411.32 of the Council's 
rules of procedure.

By the Council.

Sincecely,

( /  ̂

Henry B.; grazier III " 
Executive Director

cc: A. Rudyk 
FAA
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U.S. Army Troop Support and Aviation Materiel Readiness Command (TSARCOM), 
St. Louis, Missouri, Assistant Secretary Case No. 62-5837(CA). The 
Assistant Secretary denied the request for review filed by the union 
(Local 405, National Federation of Federal Employees), seeking reversal 
of the Regional Administrator's dismissal of the union’s section 19(a)(1) 
and (6) complaint related to a proposed disciplinary action against an 
employee. The union appealed to the Council, alleging that the Assistant 
Secretary's decision was arbitrary and capricious.

Council action (December 19, 1978). The Council held that the union’s 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious and the union neither 
alleged, nor did it appear, that the decision raised a major policy issue. 
Accordingly, the Council denied the union's petition for review.

FLRC No. 78A-125

974



December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STRErr, N.W. • WASHINGTON. D.C. 20415

Mr. Richard J. Kaiser 
President, Local 405 
National Federation of 

Federal Employees 
Building 107, Room 237 
4300 Good Fellow Boulevard 
St. Louis, Missouri 63120

Re: U.S. Army Troop Support and Aviation 
Materiel Readiness Command (TSARCOM).
St. Louis, Missouri, Assistant Secretary 
Case No. 62-5837(CA), FLRC No. 78A-125

Dear Mr. Kaiser:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, 
in the above-entitled case.

In this case, as found by the Assistant Secretary, National Federation 
of Federal Employees, Local 405 (the union) filed an unfair labor 
practice complaint against the U.S. Army Troop Support and Aviation 
Materiel Readiness Command (TSARCOM), St. Louis, Missouri (the activity) 
alleging that the activity violated section 19(a)(1) and (6) of the 
Order. The complaint appears to have concerned an alleged failure to 
notify an employee of proposed disciplinary action against her within 
15 calendar days of the incident which prompted the disciplinary action, 
thereby allegedly breaching the parties' negotiated agreement.

The Assistant Secretary, in agreement with the Regional Administrator 
(RA), found that a reasonable basis for the complaint had not been 
established inasmuch as the instant dispute concerned essentially a 
dispute over contract interpretation as distinguished from a clear 
unilateral breach of a negotiated agreement, and, consequently, the 
remedy for such matters would be within the grievance-arbitration 
machinery of the parties' negotiated agreement. Accordingly, he denied 
the union's request for review seeking reversal of the RA's dismissal 
of the instant complaint.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision is arbitrary and capricious in that the 
Assistant Secretary and the RA failed to adequately familiarize themselves 
with the parties' collective bargaining agreement. You further contend 
that both the RA and the Assistant Secretary were furnished copies of
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the parties' agreement and that, in accordance with that agreement as 
well as section 19(d) of the Order, the union "had the option of seeking 
redress under the procedure of the unfair labor practice."

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
Assistant Secretary's decision does not appear arbitrary and capricious 
and you neither allege, nor does it appear, that the decision raises a 
major policy issue.

Thus, with regard to your allegation that the Assistant Secretary's 
decision is arbitrary and capricious, it does not appear that the 
Assistant Secretary acted without reasonable justification in reaching 
his decision in the circumstances of this case. Rather, your assertions 
constitute, in essence, nothing more than mere disagreement with the 
Assistant Secretary's determination that no reasonable basis for the 
complaint had been established as the instant dispute concerns essentially 
a dispute over contract interpretation as distinguished from a clear 
unilateral breach of a negotiated agreement. Moreover, your appeal 
neither alleges nor contains support for a finding that there is a 
clear, unexplained inconsistency between the Assistant Secretary's 
decision herein and his previously published decisions, or that such 
decision is inconsistent with the purposes and policies of the Order.— '

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious and you neither allege, nor does it appear, that the decision 
raises a major policy issue, your appeal fails to meet the requirements 
for review as set forth in section 2411.12 of the Council's rules. 
Accordingly, your petition for review is hereby denied.

By the Council.

Sincerely,

I

Henry B'. /razier III 
Executive Director

cc: A/SLMR 
Labor

W. J. Schrader 
Army

V  See, e.g., Department of the Treasury, Internal Revenue Service. 
Chicago District. Illinois, Assistant Secretary Case No. 50-13155(CA) 
5 FLRC 895 [FLRC No. 77A-79 (Oct. 20, 1977), Report No. 138].

976



Department of the Navy, Naval Air Rework Facility, Naval Air Station, North 
Island, San Diego, California, Assistant Secretary Case No. 72-7390(CA).
The Assistant Secretary denied the request for review filed by the union 
(National Association of Government Inspectors and Quality Assurance 
Personnel), seeking reversal of the Regional Administrator's dismissal of 
the union's section 19(a) complaint against the activity. The union appealed 
to the Council, alleging that the Assistant Secretary's decision was arbitrary 
and capricious and raised major policy issues.

Council action (December 19, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or raise any major policy 
issues. Accordingly, the Council denied the union's petition for review.

LRC No. 78A-126
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December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Leslie I. Mayer 
National President and President 

of Unit 8 
National Association of Government

Inspectors and Quality Assurance Personnel 
2662 Harcourt Drive 
San Diego, California 92123

Re: Department of the Navy, Naval Air
Rework Facility, Naval Air Station,
North Island, San Diego, California, 
Assistant Secretary Case No. 72-7390(CA), 
FLRC No. 78A-126

Dear Mr. Mayer;

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision in the above-entitled case.

As found by the Assistant Secretary, the National Association of 
Government Inspectors and Quality Assurance Personnel (the union) filed 
an unfair labor practice complaint containing five separate allegations 
that the Naval Air Rework Facility, Naval Air Station, North Island,
San Diego, California (the activity) violated section 19(a) of the Order 
and various provisions of the parties' negotiated agreement. More 
specifically, the complaint alleged that the activity violated the Order 
and the parties' negotiated agreement when: (1) a union officer received 
a letter of caution for allegedly leaving his work site, without permis­
sion, to attend to union business; (2) a union officer was not allowed 
to serve simultaneously as acting supervisor and secretary of the union;
(3) a union officer was transferred from one work site to another without 
prior consultation with the union; (4) an employee received a letter of 
caution without prior notice to the union; and (5) two employees were 
required to sign waivers of their rights to overtime pay for traveling 
during non-work time.

The Assistant Secretary found that no reasonable basis had been established 
for any of the allegations contained in the complaint, and that, conse­
quently, further proceedings were unwarranted. In so concluding, the 
Assistant Secretary stated as to allegation (1) that issuance of a letter 
of caution to the union officer, "standing alone, does not establish a 
reasonable basis for this portion of the complaint." With regard to 
allegation (2), the Assistant Secretary, finding that no basis for this 
allegation had been established, adopted the Regional Administrator's

I ̂
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conclusion that "the [activity's] actions in restricting [the union 
vice president's] union activity, while serving as an acting supervisor, 
were not unreasonable in light of the potential conflict of interest 
created by having a supervisor perform union duties." The Assistant 
Secretary found allegation (3) to be unsupported by the evidence, noting 
that the transferred union officer, "as a trainee Inspector, was part of 
an established program which Involved required rotation among assignments 
and, hence, among the different buildings of the facility." The Assistant 
Secretary further noted the activity's uncontroverted statement that the 
union was consulted prior to the initial transfer of the union officer 
which began the rotation. As to allegation (4), the Assistant Secretary 
found no basis in the Order for concluding that the union must be notified 
when the activity disciplines an employee.— ' Finally, with regard to 
allegation (5), the Assistant Secretary found that no evidence was 
submitted to show that the activity's conduct was motivated by an intent 
to discredit the union or to discourage union membership or activity, 
and that the union's related allegations were similarly unsupported. 
Accordingly, the Assistant Secretary denied the union's request for 
review seeking reversal of the Regional Administrator's dismissal of 
the complaint.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision was arbitrary and capricious because, in 
essence, the unrefuted testimony and documents produced by the union, 
"together with the reasonable inferences therefrom, all support the 
allegations of unfair labor practices in violation of the Order." You 
further allege that the Assistant Secretary's decision raises major 
policy issues, as follows:

The [four] incidents, although separate, show a course of unilateral 
agency action to bypass the [union] and to unjustly penalize and 
harass its officers so as to interfere with, coerce, restrain, and 
discriminate against its members to discourage membership therein, 
in violation of Executive Order 11491, as amended.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or raise any major policy issues.

With respect to your contentions that the Assistant Secretary's decision 
was arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision 
in the circumstances of this case. In this regard, your assertion that 
the statements and documents furnished by the union "all support the 
allegations of unfair labor practices" constitutes, in essence, nothing 
more than disagreement with the Assistant Secretary's contrary determina­
tion and, therefore, provides no basis for Council review. As to your

*/ The Assistant Secretary's finding on this allegation is expressly 
not relied upon by the union in its appeal to the Council herein.
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allegation that the Assistant Secretary's decision presents major 
policy issues, your petition for review fails to allege or show that 
the decision herein is inconsistent with the purposes and policies of 
the Order. Rather, your assertion that the four incidents "show a 
course of unilateral agency action to bypass the [union] and unjustly 
penalize and harass its officers so as to interfere with, coerce, 
restrain, and discriminate against its members to discourage membership 
therein," essentially reflects your disagreement with the Assistant 
Secretary's conclusion " . . .  that no reasonable basis has been 
established for any of the allegations contained in the complaint, and 
that, consequently, further proceedings in these matters are unwarranted." 
Accordingly, in the Council's opinion, no major policy issue warranting 
Council review is thereby presented.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet 
the requirements for review as set forth in section 2411.12 of the 
Council's rules and regulations. Accordingly, your petition for review 
is hereby denied.

By the Council.

Sincerely,

~)

YUM
Henry B. Frazier III f 
Exec utiV'^jli rector

cc: A/SLMR 
Labor

R. Schultz 
Navy
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The Council of AFGE Locals in the Board and the United States Railroad 
Retirement Board (Setnbower, Arbitrator). The arbitrator denied the 
union's grievance concerning the cancellation of a vacancy announcement 
by the activity. The union appealed to the Council, requesting that the 
Council accept its petition for review of the arbitrator’s award based 
on four exceptions alleging (1) that the award was based on non-facts;
(2) and (3), that the arbitrator failed to consider certain pertinent 
evidence; and (4) that the arbitrator misinterpreted and misapplied the 
precedents cited in his opinion.

Council action (December 19, 1978). The Council held that the union's 
petition did not describe facts and circumstances necessary to support its 
exceptions. Accordingly, the Council denied the union's petition because 
it failed to meet the requirements for review set forth in section 2411.32 
of the Council's rules of procedure.

FLRC No. 78A-129
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December 19, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Robert C. Nelson, President 
American Federation of Government 

Employees, AFL-CIO, Local 375 
844 Rush Street 
Chicago, Illinois 60611

Re: The Council of AFGE Locals in the 
Board and United States Railroad 
Retirement Board (Sembower, 
Arbitrator), FLRC No. 78A-129

Dear Mr. Nelson:

The Council has carefully considered the union's petition for review of 
the arbitrator's award in the above-entitled case.

According to the arbitrator's award, the dispute in this matter arose 
when the agency cancelled a job posting for a vacancy in a particular 
position. Initially, the agency had decided to fill the position 
vacancy by promotion pursuant to the merit promotion plan. Subsequently, 
however, and before the selection panel which was convened pursuant to 
the merit promotion plan had completed its responsibilities, the agency 
reconsidered this decision and cancelled the vacancy posting. Thereafter, 
the agency filled the position noncompetitively by reassignment. A 
grievance was filed which claimed that the cancellation of the vacancy 
posting before the selection board completed its work violated merit 
promotion policy. The grievance was ultimately submitted to arbitration.

Although the arbitrator specifically recognized a number of deficiencies 
in the performance of the selection panel, he formulated the "only real 
question before [him]" to be:

[Wjhether or not a posted vacancy may be withdrawn and another 
promotion method used before a panel has completed its work . . . .

Referring to a prior decision of the Council,^/ the arbitrator concluded:

[T]he rule appears to be that an agency in the exercise of its 
managerial functions may cancel a posting, and indeed the

V  The arbitrator specifically noted the Council's decision in National. 
Council of OEO Locals, AFGE, AFL-CIO and Office of Economic Oppor t u n i ^  
(Harkless, Arbitrator), 2 FLRC 293 [FLRC No. 73A-67 (Dec. 6, 1974) 
Reoort No. 61]. ’
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reference to "Cancellation of Posting" in Section VIII of the 
Merit Promotion Program clearly so implies.

However, at the same time, the arbitrator recognized "that if an agency 
has a 'clear and unquestioned continuing intention to fill the position,' 
the Merit Promotion Program must be allowed to run its course." Thus, the 
arbitrator found it necessary to further consider whether the filling of 
the position by reassignment "more than a month after the posting was 
cancelled was an entirely independent act not connected with the original 
posting at all." In this regard he found the testimony uncontroverted 
that the reassignment of the employee to the position in dispute was not 
considered by the agency "until after the posting was cancelled." Accordingly, 
the arbitrator held that "the cancellation of the posting must be sustained." 
Thus, in his award the arbitrator denied the union's grievance.

The union requests that the Council accept its petition for review of 
the arbitrator's award on the basis of its exceptions discussed below.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitrator's award will be granted "only where it appears, based upon 
the facts and circumstances described in the petition, that the excep­
tions to the award present grounds that the award violates applicable 
law, appropriate regulation, or the order, or other grounds similar to 
those upon which challenges to arbitration awards are sustained by 
courts in private sector labor-management relations."

In its first exception to the award, the union contends that the arbi­
trator's award is based on "non-facts." In support of this exception, 
the union argues that the award turns almost solely on management not 
having a clear and unquestioned intention to fill the position. However, 
this conclusion is asserted to be totally unsupported by the facts. The 
union also maintains that the arbitrator's "logic" was faulty in that he 
wrongly focused his attention on the employee ultimately reassigned to 
the position. This attention is asserted to be "faulty because the 
crucial point is not who would be reassigned but whether or not reassign­
ment was contemplated before the vacancy announcement was cancelled." 
Contending that the "evidence clearly shows that . . . reassignment . . . 
was contemplated before the vacancy announcement was cancelled" and that 
"it was the intent to switch selection methods . . . which is the offense 
in this case," the union maintains that therefore the cancellation 
violated the merit promotion policy and cannot be sustained.

The Council has previously stated that it will accept a petition for 
review of an arbitration award where it appears, based upon the facts 
and circumstances described in the petition, that the exception presents 
a ground that "the central fact underlying an arbitrator's award is
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concededly erroneous, and in effect is a gross mistake of fact but Cor 
which a different result would have been reached." Office of Economic 
Opportunity, Kansas City Regional Office, Region VII and National 
Council of OEO Locals, Local 2691, AFL-CIO (Yarowsky, Arbitrator),
3 FLRC 533, 536 [FLRC No. 74A-102 (Aug. 15, 1975), Report No. 81].
However, the Council is of the opinion that the petition does not describe 
the facts and circumstances necessary to support this exception. That 
is, the petition for review does not present facts and circumstances 
to demonstrate that the central fact underlying the award is concededly 
erroneous and in effect a gross mistake of fact. Instead, by arguing 
that the arbitrator's conclusion is "totally unsupported by the facts," 
that his "logic is faulty," and that "the evidence clearly shows" some­
thing contrary to what the arbitrator found, the union's assertions 
pertain in substance to nothing more than disagreement with the arbi­
trator's findings as to the facts and with the specific reasoning and 
conclusions employed by the arbitrator in reaching his award. The 
Council has consistently held that it is the award rather than the 
specific reasoning and conclusions employed by the arbitrator that is 
subject to challenge and the arbitrator's findings as to the facts are 
not to be questioned upon appeal. The National Labor Relations Board 
Union (NLRBU) and the National Labor Relations Board (NLRB) (Sinicropi, 
Arbitrator), 5 FLRC 764 [FLRC No. 77A-23 (Aug. 25, 1977), Report No. 135] 
and cases cited therein. Accordingly, the union's first exception 
provides no basis for acceptance of its petition for review under section
2411.32 of the Council's rules of procedure.

In its second and third exceptions the union dontends that the arbitrator 
failed to consider pertinent evidence "regarding violations of the 
promotion procedures by the management panel members and the selection 
officer," and he failed to consider pertinent evidence since he did not 
resolve the conflict in testimony as to the reason for the cancellation 
of the vacancy posting. In support of these exceptions, the union ci.tes 
the brief which it submitted to the arbitrator and testimony from the 
arbitration hearing pertaining to such violations. The union thus 
maintains that the "arbitrator failed totally to come to grips with this 
matter."

The Council has previously stated that it will grant a petition for 
review of an arbitration award where it appears, based upon the facts 
and circumstances described in the petition, that during the course of 
the arbitration hearing, the arbitrator refused to hear evidence perti­
nent and material to the controversy before him or her and, hence, 
denied a party a fair hearing.' E.g., American Federation of Government 
Employees, AFL-CIO, Local 2677 and Community Services Administration 
(Lundquist, Arbitrator), 4 FLRC 106 [FLRC No. 75A-105 (Jan. 30, 1976), 
Report No. 96]. However, the Council is of the opinion that the petition 
does not describe facts and circumstances necessary to support these 
exceptions. That is, the petition for review does not present facts and
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circumstances to demonstrate that the arbitrator refused to hear certain 
testimony, or that he refused to accept certain evidence. Instead, the 
union's exceptions about the arbitrator's "consideration" of evidence 
goes to evidence which was actually accepted and testimony actually 
heard. The substance of the union's second and third exceptions appears 
to again constitute disagreement with the arbitrator's findings as to the 
facts and his reasoning and conclusions employed in reaching his award. 
Such assertions do not present facts and circumstances to support an 
exception that the arbitrator refused to hear pertinent and material 
evidence and, hence, denied a party a fair hearing. Accordingly, the 
second and third exceptions provide no basis for acceptance of the union’s 
petition under the Council's rules.

In its final exception the union contends "that the arbitrator mis­
interpreted and misapplied the precedents cited in the case." In support 
the union argues that National Council of OEO Locals, AFGE, AFL-CIO and 
Office of Economic Opportunity (Harkless, Arbitrator), 2 FLRC 293 [FLRC 
No. 73A-67 (Dec. 6, 1974), Report No. 61], does not apply to this case 
since the OEO case concerned a decision to fill or not to fill a position 
rather than a decision to switch selection methods. In the Council's 
opinion the union's contentions do not present facts and circumstances to 
support a contention that the award is contrary to the Order as inter­
preted and applied by the Council, but instead constitute nothing more 
than mere disagreement with the arbitrator's reasoning in reaching his 
award. Thus, this exception and such contentions do not assert any 
ground for review under section 2411.32 of the Council's rules. Accord­
ingly, this exception provides no basis for acceptance of the union's 
petition.

Accordingly, the Council has denied review of the union's petition 
because it fails to meet the requirements for review as set forth in 
section 2411.32 of the Council's rules of procedure.

By the Council.

Sincerely,

Henry E». jrrazier 
ExecutiVie Director

cc: W. Adams 
USRRB
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National Treasury Employees Union, Chapter 101 and U.S. Customs Service, 
Office of Regulations and Rulings. The dispute involved the negotiability 
of a union proposal which would provide for the staying of employee suspen­
sions pending review of the suspension decision under an "expedited" 
arbitration procedure.

Council action (December 20, 1978). The Council held that the union's 
proposal violated section 12(b)(2) of the Order. Accordingly, pursuant to 
section 2411.28 of its rules, the Council sustained the agency's determi­
nation that the proposal was nonnegotiable.

FLRC No. 78A-88
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

National Treasury Employees Union, 
Chapter 101

(Union)

and FLRC No. 78A-88

U. S. Customs Service,
Office of Regulations and Rulings

(Activity)

DECISION ON NEGOTIABILITY ISSUE

Union Proposal

Article 34, Section 5
A. (1). If the Employer's final decision is that an employee will 
be suspended for a period of four (4) days or more but not more 
than thirty (30) days, the Union will have three (3) days from the 
employee’s receipt of the final decision to give notice that it 
elects to appeal the final decision to arbitration. For all other 
actions covered by this Article the Union will have fifteen (15) 
days from the employee's receipt of the final decision to give 
notice that it elects to appeal the final decision to arbitration.
(2) The arbitration of any suspension action covered by this 
Article shall be held within thirty (30) days of the Employer's 
receipt of the Union's notice of appeal.
(3) The arbitrator shall issue his/her decision within three (3) 
working days after completion of the hearing.
(4) In the event that an arbitration is unable to be held within 
the time limits of Subsection A.(2) above, the affected employee 
shall serve the suspension. It is understood by the parties that 
the arbitrator may award back pay, if appropriate, in such a case.
(5) The following three persons shall serve as arbitrators for 
cases arbitrated under this subsection:

They shall serve on a rotating basis, and, if the arbitrator who 
would be selected under the rotation system for a particular case, 
is unable to hold the arbitration within the time limits of Subsec­
tion A. (2) above, the next arbitrator on the list will be contacted, 
in turn, until the list is exhausted.
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(6) Any arbitration held pursuant to Subsection A. of this Article 
shall be conducted in accordance with the requirements of Subsection G 
below, except that a verbatim transcript of the proceedings shall not 
be required unless requested by the arbitrator.

Agency Determination

The agency determined that the proposal violates section 12(b)(2) of the 
Order and is therefore nonnegotiable.

Question Here Before the Council

The question is whether the proposal is nonnegotiable under section 12(b)(2) 
of the Order.!./

O p i n i o n

Conclusion; The proposal would negate management's right to discipline 
employees under section 12(b)(2) of the Order. Therefore, the agency’s 
determination of nonnegotiability was proper and, pursuant to sec­
tion 2411.28 of the Council's rules and regulations, is sustained.

Reasons; The agency principally contends that the union proposal in this 
case, which provides for the staying of employee suspensions pending 
review of the suspension decision under an "expedited" arbitration proce­
dure, would result in staying employee suspensions indefinitely since the 
proposed procedure does not establish any readily definable limitation 
beyond which the arbitration process may not extend. Thus, the agency 
argues, the proposed procedure would have the effect of negating management's 
rights under section 12(b)(2) of the Order to take timely disciplinary action 
in suspension cases involving unit employees, thereby rendering the proposal 
nonnegotiable. The union argues to the contrary that the proposed procedure 
would not permit delays of indefinite duration in implementing employee

\f Section 12(b)(2) of the Order provides in part;

Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following requirements--

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

'

(2) to hire, promote, transfer, assign, and retain employees in * .
positions within the agency, and to suspend, demote, discharge, or 
take other disciplinary action against employees . . . .
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suspension actions, and would not result in the negation of management's 
section 12(b)(2) rights.^/ We disagree with the union's position.

Article 3A, Section 5 as. proposed by the union sets forth specific 
requirements designed to expedite cases appealed to arbitration under its 
provisions. The proposal does not, however, establish definite limits 
beyond which the arbitration process may not extend. More specifically. 
Article 34, Section 5, Subsection A.(2), providing that an arbitration 
hearing shall be held within 30 days of the agency's receipt of the union's 
notice of appeal, as interpreted by the agency in the record before us 
without contravention by the union, requires only that the hearing will be 
scheduled and convened within 30 days but does not require that the hearing 
actually be completed within a definite period after it is convened. In this 
regard, the union specifically indicates that Subsection A.(2) of the proposal 
requires the scheduling of the arbitration hearing within a definite period 
from the date of invocation of the hearing, but it does not argue that 
Subsection A-. (2) requires the arbitration hearing be completed within any 
definite time limits whatsoever. Thus, the record before the Council in 
this case supports an interpretation of the proposal which would permit 
delays of indefinite duration in implementing employee suspension actions 
in cases that actually proceed to arbitration.

As so construed, the proposal under consideration here bears no material 
difference from the proposal in National Treasury Employees Union and 
Bureau of Alcohol, Tobacco and Firearms, Department of the Treasury 
requiring that, when the agency decides to suspend an employee for 30 days 
or less and if the union invokes an arbitration procedure to determine 
whether the suspension is imposed for just cause, the suspension will be 
stayed pending the outcome of the arbitration procedure.^/ In that case 
the Council, relying on its decisions in VA Research Hospital^/ and

The specific requirements of Article 34, Section 5 relied upon by the 
union in support of its argument are: Subsection A.(2) (requiring that 
an arbitration hearing shall be held within 30 days of the agency's receipt 
of the union's notice of appeal); Subsection A.(3) (mandating the issuance 
of an arbitrator's decision within 3 working days after completion of the 
arbitration hearing); and. Subsection A.(4) (providing that, if an arbitration 
hearing is unable to be held within the time limits established by Subsection 
A. (2) of the proposal, '"the affected employee will serve the suspension).

V  National Treasury Employees Union and Bureau of Alcohol, Tobacco and 
Firearms, Department of the Treasury, FLRC No. 77A-58 (Jan. 27, 1978),
Report No. 142.

V  Veterans Administration Independent Service Employees Union and Veterans 
Administration Research Hospital, Chicago, Illinois, 1 FLRC 227, 230 [FLRC 
No. 71A-31 (Nov. 22, 1972), Report No. 31].
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Blaine,— '̂ found the disputed proposal violative of section 12(b) (2) of the 
Order and, hence, nonnegotiable, stating at 4 of the Council's decision:

The Council's decisions in both VA Research Hospital and Blaine 
make clear that management's authority under section 12(b)(2) 
includes the right to act in the matters reserved under that 
section without unreasonable delay. . . . [T]he union's proposed 
arbitration procedure under consideration in this case would result 
in potential delays of indefinite duration since the procedure does 
not precisely define and limit the time to process cases through 
arbitration before management can act to implement its decision to 
take disciplinary action. Delay of indefinite duration is, under the 
circumstances of this case, unreasonable and interferes with manage­
ment's right to take prompt, timely action in a matter specifically 
reserved to it under the Order, namely the right to take prompt, 
timely disciplinary action. Stated otherwise, the union's proposed 
procedure here would so unreasonably delay and impede the exercise 
of the reserved right to suspend employees as to negate that right 
and, hence, violates section 12(b)(2) of the Order.

Since, as indicated above, the union proposal under consideration here 
establishes an arbitration procedure with potential delays of indefinite 
duration, the Council decision in the National Treasury Employees Union 
and Bureau of Alcohol, Tobacco and Firearms case is dispositive of the 
dispute in the present case. Accordingly, for the reasons more fully set 
out in that case, we find that the union's proposed procedure under con­
sideration here would so unreasonably delay and impede the exercise of the 
reserved right to suspend employees as to negate that right and, hence, 
violates section 12(b)(2) of the Order and is nonnegotiable.—

By the Council.

Harold D. Kessler 
Acting Executive Director

Issued; December 20, 1978

A/ Local 63, American Federation of Government Employees, AFL-CIO and 
Blaine Air Force Station, Blaine, Washington, 3 FLRC 75 [FLRC No. 74A-33 
(Jan. 8, 1975), Report No. 61].

This decision should not be construed as ruling that a proposal provid­
ing for a maximum delay of 30 days duration, which proposal is not before 
us in the present case, would be consistent with section 12(b)(2) of the 
Order.
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Social Security Administration, Bureau of Hearings and Appeals, Washington^ 
D.C., Assistant Secretary Case No. 22-08671(CA)• The Assistant Secretary 
denied the request for review filed by the union^(Local 3615, American 
Federation of Government Employees, AFL-CIO), seeking reversal of the 
Regional Administrator’s dismissal of the union's complaint, which alleged 
that the activity violated section 19(a)(1), (2) and (6) of the Order by 
denying official time to union officials who were to act as technical 
advisors at an EEO hearing. The union appealed to the Council, contending, 
in essence, that the Assistant Secretary’s decision was arbitrary and 
capricous.

Council action (December 20, 1978). The Council held that the union’s 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious and the union neither 
alleged, nor did it appear, that the decision presented a major policy 
issue. Accordingly, the Council denied the union's petition for review.

FLRC No. 78A-97
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December 20, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON. D.C. 20415

Mr. William J. Stone 
Staff Counsel
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: Social Security Administration, Bureau 
of Hearings and Appeals, Washington, D.C., 
Assistant Secretary Case No. 22-08671(CA), 
FLRC No. 7BA-97

Dear Mr. Stone:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency's opposition thereto, in 
the above-entitled case.

In this case, as found by the Assistant Secretary, American Federation of 
Government Employees, Local 3615, AFL-CIO (the union) filed an unfair labor 
practice complaint against the Social Security Administration, Bureau of 
Hearings and Appeals, Washington, D.C. (the activity). The complaint 
alleged, in essence, that the activity violated section 19(a)(1), (2) and
(6) of the Order by denying official time to union officials who were to 
act as technical advisors at an equal employment opportunity (EEO) hearing. 
Such denial of official time was alleged to constitute a change in the 
past practice of the activity.

The Assistant Secretary, in agreement with the Regional Administrator (RA), 
found that a reasonable basis for the complaint had not been established, 
and that, consequently, further proceedings in the matter were not warranted. 

In so concluding, he found that "the evidence submitted was insufficient to 
establish that a past practice had been established of granting official 
time to union representatives to serve in a capacity other than as the 
designated representative of complainants at [EEO] complaint hearings," 
and further that "the parties' negotiated agreement is silent in this regard. 

Accordingly, he denied the union's request for review seeking reversal of 
the Rt\'s dismissal of the instant complaint.

In your petition for review on behalf of the union, you allege as grounds 
for review that (1) "[t]he Assistant Secretary acted arbitrarily and 
capriciously in failing to remand this unfair labor practice as it involved 
the union's representational rights at [EEO] hearings . . . conducted
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by the Civil Service Commission"; (2) "the [union] suffered a violation of 
its rights as the [a]ctivity refused to follow past practices [in denying] 
the union officers official time to participate as union observers at the 
EEO hearing"; and (3) "[t]his [unfair labor practice] involved unique [Fjederal 
labor relations issues as [its resolution] will define the rights of the union 
at EEO hearings and whether . . . the [a]ctivity must grant official time to 
the designated union observers."

In the Council's opinion, your petition for review does not meet the require­
ments of section 2411.12 of the Council's rules. That is, the decision of 
the Assistant Secretary does not appear arbitrary and capricious and you 
neither allege nor does it appear that his decision presents a major policy 
issue.

As to your allegation that the Assistant Secretary's decision was arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision in the circumstances 
of this case. Thus, your contentions in this regard essentially amount to 
mere disagreement with the Assistant Secretary's determination that no 
reasonable basis for the complaint had been established, and therefore present 
no basis for Council review. With regard to your further allegation that the 
activity refused to follow past practice in denying union officers official 
time to participate as observers at an EEO hearing, in the Council's view 
such contention constitutes nothing more than disagreement with the 
Assistant Secretary's finding that "the evidence submitted was insufficient 
to establish . . .  a past practice . . .  of granting official time to union 
representatives to serve in a capacity other than as the designated representa­
tive of complainants at [EEO] complaint hearings." Moreover, no basis for 
Council review is presented by your related assertion that the instant case 
will define the rights of a union at EEO hearings and whether an activity 
must grant official time for designated union observers, again noting the 
Assistant Secretary's finding that there was insufficient evidence to 
establish a past practice of permitting union representatives to attend EEO 
hearings as observers (as opposed to designated representatives of EEO 
complainants) on official time, and noting further his finding that "the 
parties' negotiated agreement is silent in this regard." Moreover, your 
appeal neither alleges, nor does it otherwise appear, that t^e 
Assistant Secretary's decision raises a major policy issue.—

Since the Assistant-Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the

V  See Department of the Navy and U.S. Civil Service Commission, A/SLMR 
No. 529, 3 FLRC 763 [FLRC No. 75A-88 (Nov. 26, 1975), Report No. 93].
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standards for review as set forth in section 2411.12 of the Council's rules 
and regulations. Accordingly, your petition for review is hereby denied.

By the Council.

Sincerely,

Harold D. Kessler 
Acting Executive Director

cc: A/SLMR
Labor

I. L. Becker 
SSA
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Department of Justice, U.S. Marshals Service, Washington, D.C. and 
International Council of USMS Locals, AFGE, 78 FSIP 43. The dispute 
involved the negotiability of a union proposal relating to premium pay 
for overtime work.

Council action (December 20, 1978). Based upon an interpretation of 
applicable law and Civil Service Commission directives rendered by the 
Civil Service Commission in response to the Council's request, the Council 
found that the union's proposal conflicted with such applicable law and 
regulations. Accordingly, pursuant to section 2411.28 of its rules, the 
Council sustained the agency's determination that the proposal was 
nonnegotiable.

FLRC No. 78A-105
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Department of Justice,
U.S. Marshals Service

(Activity)

and 78 FSIP 43
FLRC No. 78A-105

International Council of 
USMS Locals, AFGE

(Union)

DECISION ON NEGOTIABILITY ISSUE REFERRED 
BY FEDERAL SERVICE IMPASSES PANEl I/

Union Proposal 

Article XXII - Overtime and Standby

Section 3. All hours of work performed in excess of eight hours in 
any one day and all hours of work performed in excess of forty hours 
in one administrative workweek by an employee shall be overtime.

a. Employees will be compensated under the provisions of 5 U.S.C. 
5545(c) where the hours of work in excess of eight hours per day or 
40 hours per week cannot be controlled administratively. This may 
include courtroom duty, prisoner pickups and return and special 
assignment where overtime for these assignments cannot be anticipated. 
To qualify for AUO overtime work would not be predictable in terms of 
when it would occur and how long it would last and is administratively 
uncontrollable.

b. Employees will be compensated under the provisions of 5 U.S.C. and 
5542 for overtime work that can be controlled administratively. This 
includes serving of papers, prisoner coordination trips and all other 
overtime including those duties described in Section a. where the 
overtime work is predictable in terms of when it would occur and how 
long it would last and is administratively controllable. All overtime

Pursuant to section 2471.7 of the rules and regulations of the Federal 
Service Impasses Panel (Panel) (5 C.F.R. 2471.7) and section 2411.27 of the 
rules and regulations of the Council (5 C.F.R. 2411.27), the Panel referred 
to the Council the instant negotiability dispute which arose in connection 
with an impasse in negotiations between the parties.
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under paragraph b. shall be defined regularly scheduled overtime 
regardless of its duration in accordance with Title 5 U.S.C. and 
5542.

Premium compensation for AUO defined in Section a. and for regularly 
scheduled overtime defined in Section b. relate to independent 
mutually exclusive methods for compensating two distinct forms of 
overtime work. Employees are not precluded from receiving regular 
(hourly) overtime pay in addition to AUO premium pay. However, 
employees cannot claim both for the same hours worked.

Agency Determination

The agency determined that the union's proposed Article XXII, Section 3 
is nonnegotiable because it violates 5 U.S.C 2 i§ 5545 and implementing 
regulations of the Civil Service Commission.—

Question Here Before the Council

The question is whether the union's proposed Article XXII, Section 3 
violates 5 U.S.C. § 5545 and implementing regulations of the Civil Service 
Commission.

Opinion

Conclusion; The union's proposed Article XXII, Section 3 violates 5 U.S.C. 
§ 5545 and implementing regulations of the Civil Service Commission. 
Accordingly, the agency determination that the proposal is nonnegotiable 

s was proper and, pursuant to section 2411.28 of the Council's rules, is
sustained.

S-
Reasons; Since the Civil Service Commission has primary responsibility for 
issuance and interpretation of its own directives, including those which 

s: implement title 5, United States Code, pertaining to premium pay, that
i agency was requested, in accordance with established practice, to interpret
E Commission directives as they pertain to this proposal.

The Commission responded, in pertinent part, as follows:
lit

This is in response to your August 30, 1978, letter requesting an 
interpretation of Civil Service Commission regulations as they apply 

;al to the negotiability issue in the above-referenced case.
0

oi The agency cites, in particular, 5 C.F.R. 550.151 - .164.
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As Section 3 of Article XXII of the negotiated agreement, the union has 
proposed the following:

All hours of work performed in excess of eight hours in any one 
day and all hours of work performed in excess of forty hours in 
one administrative workweek by an employee shall be overtime.
All overtime shall be paid at the appropriate rate of pay.

a. Employees will be compensated under the 
provisions of 5 USC 5545(c) where the hours 
of work in excess of eight hours per day or 
40 hours per week cannot be controlled ad­
ministratively. This may include courtroom 
duty, prisoner pickups and return and special 
assignment where overtime for these assign­
ments cannot be anticipated. To qualify for 
AUO, overtime work would not be predictable 
in terms of when it would occur and how long 
it would last and is administratively uncon­
trollable.

b. Employees will be compensated under the 
provisions of 5 USC and 5542 for overtime work 
that can be controlled administratively. This 
includes serving of papers, prisoner coordina­
tion trips and all other overtime including 
those duties described in Section a. where the 
overtime work is predictable in terms of when 
it would occur and how long it would last and 
is administratively controllable. All overtime 
under paragraph b. shall be defined regularly 
scheduled overtime regardless of its duration 
in accordance with Title 5 U.S.C. and 5542.

Premium compensation for AUO defined in Section 
a. and for regularly scheduled overtime defined 
in Section b. relate to independent mutually 
exclusive methods for compensating two distinct 
forms of overtime work. Employees are not pre­
cluded from receiving regular (hourly) overtime 
pay in addition to AUO premium pay. However, 
employees cannot claim both for the same hours 
worked.

You asked whether the above-quoted section of the proposed agreement 
conflicts with Civil Service Commision regulations, in particular, those 
implementing section 5545 of title 5 United States Code, which pertains 
to premium pay.

Premium pay for overtime work is provided by section 5542 of title 5, 
United States Code, as follows:

998



(a) For full-time, part-time and intermittent 
tours of duty, hours of work officially ordered 
or approved in excess of 40 hours in an adminis­
trative workweek, or . . .  in excess of 8 hours in a 
day, performed by an employee are overtime work 
and shall be paid for, except as otherwise pro­
vided by this subchapter, at the following rates;

The rates of overtime provided are one and one-half times the regular 
hourly rate except for employees whose basic rate of pay exceeds the 
minimum for GS-10, in which case the overtime rate is one and one-half 
times the minimum rate of basic pay for GS-10. The civil service 
regulations implementing this section of law are found in 5 CFR 550.111 
550.131.

Compensation for administratively uncontrollable overtime (AUG) work is 
provided for in section 5545(c)(2) of title 5, United States Code:

(c) The head of an agency, with the approval of 
the Civil Service Commission, may provide that —
. . . (2) an employee in a position in which the hours 
of duty cannot be controlled administratively, and 
which requires substantial amounts of irregular 
unscheduled, overtime duty with the employee 
generally being responsible for recognizing, with­
out supervision, circumstances which require him 
to remain on duty, shall receive premium pay for 
this duty on an annual basis instead of premium 
pay provided by other provisions of this sub­
chapter, except for regularly scheduled overtime, 
night, and Sunday duty, and for holiday duty.
Premium pay under this paragraph is determined 
as an appropriate percentage, not less than 10 
per centum nor more than 25 per centum, of such 
part of the rate of basic pay for the position 
as does not exceed the minimum rate of basic 
pay for GS-10, by taking into consideration the 
frequency and duration of irregular unscheduled 
overtime duty required in the position.

The implementing civil service regulations appear in 5 CFR 550.151- 
550.164 and provide, specifically in section 550.163(b) that:

An employee receiving premium pay on an annual 
basis under 550.151 [for AUG] may not receive 
premium pay for irregular or occasional over­
time work under any other section of this 
subpart. An agency shall pay the employee in 
accordance with other sections of this subpart 
for regular overtime work and work at night, 
on Sundays, and on holidays.

999



Two fundamental defects render the proposal inconsistent with 
existing law govierning entitlement to premium pay. First, contrary 
to the explicit language set forth in law and regulations, the 
union proposal fails to specify that in order to qualify for AUO 
premium pay, an employee must occupy a position which has been 
determined to require substantial amounts of irregular, unscheduled, 
overtime duty with the employee generally being responsible for 
recognizing, without supervision, circumstances which require him 
to remain on duty, within the meaning of 5 USC 5545(c)(2) and 
5 CFR 550.153-550.161.

Second, contrary to explicit statutory and regulatory prohibition, 
the union proposal would require paying employees for uncontrollable 
overtime work under the annual premium pay provision of 5 USC 
5545(c)(2) in addition to overtime pay for controllable overtime 
work under 5 USC 5542. The statute and related CSC regulations 
provide that employees shall be paid annual premium pay (AUO) for 
"irregular, unscheduled overtime" duty, and only as an exception 
may they be paid for additional "regularly scheduled overtime" 
work under 5 USC 5542.

The phrases used in the proposal, "cannot be controlled administratively" 
and "can be controlled administratively" are not synonymous with 
the statutory phrases "irregular, unscheduled overtime" duty and 
"regularly scheduled overtime" work used for determining entitlement 
to premium pay under title 5.

Two types of "irregular, unscheduled overtime" duty are compensable 
as administratively uncontrollable overtime (AUO) under 5 USC 
5545(c)(2): one is that generally at the recognition of the 
employee, the other is at the direction of the agency- In contrast, 
the union proposal would effectively redefine all overtime which 
"can be controlled administratively" to mean "regularly scheduled 
overtime." Such a redefinition could include some "irregular, 
unscheduled overtime" worked by an employee at his own recognition 
and, no doubt, a considerable amount of work which is directed by 
the agency but not assigned on a regularly scheduled basis.

It is our opinion that the proposal is barred from negotiation on 
the basis that the provisions of 5 USC 5545 (c)(2) and CSC regula­
tions would be violated if "irregular, unscheduled overtime" duty 
would be considered "controllable" by the negotiated agreement, 
and therefore require compensation as "regularly scheduled overtime" 
work under 5 USC 5542.

Based on the foregoing interpretation of its own directives and related 
statutes by the Civil Service Commission, we find that the union's 
proposal concerning premium pay conflicts with applicable law and regulation 
of appropriate authority outside the agency. Accordingly, the agency 
determination that the proposal is nonnegotiable because it contravenes
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Civil Service Commission directives implementing title 5, United States Code, 
was proper and is sustained.

By the Council.

Issued: December 20, 1978

itii

Harold D. Kessler 
Acting Executive Director
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American Federation of Government Employees, Local 2327 and Social 
Security Administration, Philadelphia District (Quinn, Arbitrator). The 
arbitrator found that the agency violated the negotiated agreement by 
failing to timely promote the grievant because of an administrative mis­
take, and, as a remedy, ordered that the grievant's promotion be made 

retroactive to an earlier date, with backpay. The Council initially 
denied the agency's petition for review because it failed to meet the 
requirements for review set forth in section 2411.32 of the Council's rules 
of procedure (5 FLRC 474), but subsequently granted the agency's request 
for reconsideration of that decision, in light of the Comptroller General's 
decision in Matter of: Janice Levy— Arbitration Award of Retroactive 
Promotion and Backpay, B-190408, December 21, 1977. Thereafter, the 
Council accepted the agency's petition for review insofar as it related to 
the exception alleging that the award violated applicable law and appro­
priate regulation. The Council also granted the agency's request for a 
stay. (Report No. 149)

Council action (December 22, 1978). Based upon a decision of the 
Comptroller General rendered in response to the Council's request, the 
Council found that the arbitrator's award of retroactive promotion and 
backpay violated applicable law and appropriate regulation. Accordingly, 
pursuant to section 2411.37(b) of its rules of procedure, the Council 
modified the arbitrator's award by striking the portion thereof found vio­
lative of applicable law and appropriate regulation. As so modified, the 
Council sustained the award and vacated the stay which it had previously 
granted.

FLRC No. 76A-144
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, Local 2327

and FLRC No. 76A-144

Social Security Administration, 
Philadelphia District

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

According to the arbitrator's award and the record before the Council, 
this dispute involves a career ladder promotion from GS-7 to GS-9. The 
grievant met the requirements for a career ladder promotion as of 
November 23, 1975. In September 1975 he was recommended for the promotion 
by his Branch Manager and the required request for promotion action was 
prepared and forwarded to the Social Security Administration (SSA)
Regional Staff for further processing to the Department of Health,
Education, and Welfare (HEW) Regional Personnel Office where final
authority to approve promotion requests rests. However, he was not
promoted at this time because neither the SSA Regional Staff nor the
HEW Regional Personnel Office had a record of receiving the promotion request.
After an investigation into the matter, the grievant's promotion was
again recommended and he was promoted effective February 1, 1976. The
activity's request that the grievant's promotion be made retroactive to
November 23 due to administrative error was rejected on the basis that
there was no authority for a retroactive promotion without a record of
receipt by the appointing authority of the promotion request. The
grievant filed a grievance because of the delay in his promotion and it
was ultimately submitted to arbitration.

The arbitrator stated the "question-at-issue" as follows:

Did the Employer violate the collective bargaining agreement . . . 
by failure to timely promote [the grievant] on the date he would 
have been promoted except for administrative failure to timely 
process the promotion action?

The arbitrator concluded that all the facts in the case indicated an 
administrative mistake at the Regional Personnel Office and that such a 
mistake constituted a violation of the merit promotion provision of the
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negotiated agreement—  in that "merit promotion principles were not 
applied in a consistent manner and the Grievant was not treated with 
equity because someone misplaced the proper and timely request for 
personnel action." Accordingly, the arbitrator answered the "question- 
at-issue" affirmatively and sustained the grievance. As a remedy the 
arbitrator ordered that the grievant's promotion be made retroactive to 
November 23, 1975, with backpay.

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the 
Council. The Council initially denied the agency's petition for review 
because it failed to meet the requirements for review set forth in 
section 2411.32 of the Council's rules of procedure. 5 FLRC 474 [FLRC 
No. 76A-144 (June 7, 1977), Report No. 128]. However, subsequent to 
the Council's decision denying the petition for review, the Comptroller 
General issued his decision in Matter of: Janice Levy Arbitration 
Award of Retroactive Promotion and Backpay, B-190408, December 21,
1977. Because the Comptroller General's decision was of precedential 
significance with regard to the agency's petition for review, the 
Council granted the agency's request for reconsideration of the Council s 
decision of June 7, 1977, denying review and, upon reconsideration, in 
light of the Comptroller General's decision in Janice Levy, accepted 
the agency's petition for review insofar as it related to the agency's 
exception which alleges that the award violates applicable law and 
appropriate regulation. The Council also granted the agency's request 
for a stay of the award. The union filed a brief on the merits.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in 
whole or in part, or remanded only on grounds that the award 
violates applicable law, appropriate regulation, or the order, or 
other grounds similar to those applied by the courts in private 
sector labor-management relations.

As previously noted, the Council accepted the agency's petition for 
review insofar as it related to the agency's exception which alleges 
that the award violates applicable law and appropriate regulation.
Because this case involves an issue within the jurisdiction of the 
Comptroller General's Office and because the Council was uncertain in

)J The provision that the arbitrator found violated was Article 6, Merit 
Promotion, Section 1 which provides:

The Employer and the Union mutually agree that the purpose and intent 
of the provisions contained herein is to implement the Region's Merit 
Promotion Plan, which will help to insure that merit promotion 
principles are applied in a consistent manner, with equity to all 
employees.
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j Y ? _ anice Lev^ as to the applicability of prior Comptroller General
ecisions to the facts of this case, the Council requested from the
omptro er General a decision as to whether the arbitrator's award in this

case vio ates applicable law or appropriate regulation. The Comptroller
eneral s decision in the matter, B-192455, November 1, 1978, is set 
forth below.

By letter dated July 18, 1978, the Federal Labor Relations Council 
(FLRC) requested a decision as to the legality of the arbitration 
award rendered September 16, 1976, in American Federation of

vernment Employees, Local 2327 and Social Security Administration, 
m i a delphia District (Quinn, Arbitrator), FLRC No. 76A-144. The 
award of retroactive promotion and backpay was granted by the 

^ remedy for the failure of the Social Security 
ministration (SSA) to timely process Mr. John Cahill's promotion 

request.

FLRC had initially, on June 7, 1977, denied the agency's petition 
or review of the award because it failed to meet the Council's 

requirements for review set forth in 5 C.F.R. § 2411.32. Subsequent 
to the Council's denial of review, we issued a decision in Matter of 
Janice Levy, B-190408, December 21, 1977, which invalidated an 
arbitrator's award issued under similar circumstances. Based on 
that decision, the SSA asked the FLRC to reconsider its denial of 
review in the present case.

The Council granted the agency's request for reconsideration and 
accepted its petition for review of the arbitrator's award. In 
Its letter of July 18, 1978, the Council stated;

* * * The Council determined that the agency's request for 
reconsideration should be granted and its petition for review 
of the arbitrator's award accepted because of the apparent 
precedential significance of your decision in Janice Levy to 
the facts of this case and because of the apparent departure in 
Janice Levy from the general principle established in previous 
decisions of your Office that a provision in a negotiated 
agreement, if otherwise proper, becomes a nondiscretionary 
agency policy for purposes of applying the provisions of the 
Back Pay Act of 1966.

Because, as indicated, this case involves an issue within the 
jurisdiction of your Office and since the Council is uncertain, 
in light of the decision in Janice Levy, as to the applicability 
of prior Comptroller General decisions to the facts of this case, 
we request your decision as to whether the arbitrator's award 
in this case violates applicable law or appropriate 
regulation. * * *"
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The facts in Mr. Cahill’s case are not in dispute. The arbitrator 
found that the grievant met the requirements for a career-ladder 
promotion from GS-7 to GS-9 as of November 23, 1975. He was 
recommended for promotion by his Branch Manager and the required 
request for promotion action was prepared in September 1975 in 
the SSA District Office in Philadelphia. The request was forwarded 
to the SSA Regional Staff for processing and forwarding to the 
Regional Personnel Office of the Department of Health, Education, 
and Welfare (HEW) where final authority to approve promotion 
requests rests. However, neither the SSA Regional Staff nor the 
HEW Regional Personnel Office have any record of receiving Mr. Cahill's 
promotion request. After an investigation into the processing delay 
and an administrative determination that there was no authority to 
effect Mr. Cahill's promotion on a retroactive basis, he was 
prospectively promoted to GS-9 effective February 1, 1976.

Mr. Cahill grieved his failure to be timely promoted and the matter 
was submitted to arbitration. By award dated September 16,
1976, the arbitrator awarded Mr. Cahill a retroactive promotion to 
GS-9 with backpay, effective November 23, 1975, having specifically 
found:

"* * * All the facts in this case lead to an administrative 
mistake at the Receiving Department of the Regional Personnel 
Office (RPO). The Grievant met the contractual and regulatory 
requirements for a merit promotion. The properly completed and 
timely-filed request for personnel action 'fell through a 
bureaucratic crack' that is, was probably clerically misplaced. 
l>Then the mistake was noted the Grievant was promoted— but no 
one was able to pinpoint the administrative cause(s) ('bureaucratic 
crack') and no retroactivity was awarded.

"The facts before us, the testimony and exhibits introduced 
indicate a violation of Article 6 (Merit Promotion), Section 1.
The merit promotion principles were not applied in a consistent 
manner and the Grievant was not treated with equity because 
someone misplaced the proper and timely request for personnel 
action. * * *"

Section 1 of article 6 of the labor-management agreement found to 
be violated by the arbitrator is as follows:

"Section 1 . The Employer and the Union mutually agree that the 
purpose and intent of the provisions contained herein is to 
implement the Region's Merit Promotion Plan, which will help 
insure that merit promotion principles are applied in a 
consistent manner, with equity to all employees."

As noted above, the arbitrator in the instant case found that an 
administrative error had resulted in the grievant's not being 
promoted effective November 23, 1975; that the merit promotion 
principles were not applied in a consistent manner and the grievant
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was not treated with equity; and, therefore, that article 6, section 1 
of the collective-bargaining agreement had been violated. In 
Mr. Cahill’s case, as in the Janice Levy case, the misplacing of 
the grievant's promotion request occurred before the authorized 
official had exercised his authority to approve or disapprove the 
promotion. With respect to delays or omissions in processing a 
promotion request that will support a retroactive promotion and 
an award of backpay under 5 U.S.C. § 5596, we explained in 
Janice Levy, supra, page 8:

"With respect to delays or omissions in processing of promotion 
requests that will be regarded as administrative or clerical 
errors that will support retroactive promotion, applicable 
decisions have drawn a distinction between those errors that 
occur prior to approval of the promotion by the properly 
authorized official and those that occur after such approval 
but before the acts necessary to effective promotion have 
been fully carried out. The rule is as stated in B-180046, 
quoted above. See also 54 Comp. Gen. 538 (1974); B-183969,
July 2, 1975; and B-184817, November 28, 1975. The rationale 
for drawing this distinction is that the individual with 
authority to approve promotion requests also has the authority 
not to approve any such request unless his exercise of 
disapproval authority is otherwise constrained by statute, 
administrative policy or regulation. Thus, where the delay or 
omission occurs before that official has had the opportunity 
to exercise his discretion with respect to approval or disapproval, 
administrative intent to promote at any particular time cannot 
be established other than by after-the-fact statements as to what 
that official states would have been his determination. After 
the authorized official has exercised his authority by approving 
the promotion request, all that remains to effectuate that 
promotion is a series of ministerial acts which could be 
compelled by writ of mandamus. In that category of case, 
administrative intent can be ascertained with certainty and 
retroactive promotion as a remedy for failure to accomplish 
those ministerial acts is appropriate."

We believe that the reasoning of the Levy decision is equally 
applicable to the case now before us. Since the arbitrator's award 
here is predicated upon clerical or administrative error prior to 
action by the authorized official, it is contrary to applicable 
authorities, except to the extent that the authorized official's 
exercise of discretion to approve or disapprove the grievant's 
promotion request is limited by statute, regulation, or collective- 
bargaining agreement. As we recognized in Janice Levy, while 
employees have no vested right to promotion at any specific time, 
an agency, by negotiation of a collective-bargaining agreement or 
by promulgation of a regulation may limit its discretion so that 
under specified conditions it becomes mandatory to make a promotion 
on an ascertainable date. See, for example, 54 Comp. Gen. 403 (1974); 
54 538 (1974); 54 jA- 888 (1975); 55 jA. 42 (1975); and B-180010,
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August 30, 1976. In those cases, however, in contrast to the 
present case, the negotiated agreements contained specific provisions 
requiring promotions to be made under specified conditions.

Since the arbitrator found that the misplacing of Mr. Cahill's promotion 
request resulted in a violation of article 6, section 1 of the 
negotiated agreement, the question remaining for decision is whether 
that provision constituted a nondiscretionary provision so as to 
support an award of a retroactive promotion with backpay based on 
the violation. The FLRC originally refused to review the Cahill 
award based on its understanding that, under 54 Comp. Gen. 312 (1974) 
and later decisions of the Comptroller General, a violation of a 
collective-bargaining agreement coupled v;ith a determination that 
but for that violation the grievant would have been promoted at 
an earlier date provides a proper basis for retroactive promotion 
and award of backpay. We note that this was essentially the basis 
for the Council's refusal to review the award in the Janice Levy 
case. Notwithstanding our decision in the Levy case, it appears 
from the above-quoted language of the Council's July 18, 1978, letter 
to this Office that there is still some question as to the effect under 
the Back Pay Act, 5 U.S.C. § 5596 of an arbitrator's determination 
that an agency has violated a provision of a negotiated agreement. 
Specifically, we refer to the Council's statement that the Levy 
decision is an "apparent departure * * * from the general principle 
established in previous decisions of your Office that a provision in 
a negotiated agreement, if otherwise proper, becomes a nondiscretionary 
agency policy for purposes of applying the provisions of the Back Pay 
Act of 1966."

We have held that an agency may bargain away its discretion and 
thereby make a provision of a collective-bargaining agreement a 
nondiscretionary agency policy, if the provision is consistent with 
applicable laws and regulations. The violation of such a mandatory 
provision in a negotiated agreement which causes an employee to 
lose pay, allowances or differentials may be found to be an 
unjustified or unwarranted personnel action under the Back Pay Act,
5 U.S.C. § 5596, thus entitling the aggrieved employees to 
retroactive compensation for such violation of a negotiated agreement.
54 Comp. Gen. 1071, 1073 (1975); 55 171, 173 (1975); 55 405,
407 (1975); 55 427, 429 (1975).

Thus, we are fully committed to upholding awards of backpay for 
violations of mandatory provisions in negotiated agreements. However, 
as we stressed in the Levy case, not every violation of a collective- 
bargaining agreement will support a retroactive promotion and award of 
backpay. The violation must be of a provision in a collective- 
bargaining agreement amounting to a nondiscretionary agency policy.
Our prior decisions in this area have not held that any provision, 
by the mere fact of its inclusion in a collective-bargaining 
agreement, becomes a nondiscretionary policy for purposes of 

awarding backpay.
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In John H. Brown, 56 Comp. Gen. 57 (1976) we specifically addressed 
the suggestion that any provision in a collective-bargaining 
agreement becomes a nondiscretionary agency policy- llie arbitrator 
in that case had directed that a special achievement award be given 
the grievant as a remedy for the agency's violation of a clause in 
the agreement providing the awards shall be used exclusively for 
rewarding employees for the performance of assigned duties and that 
the awards program shall not be used to discriminate or effect 
favoritism. In holding that the agreement did not change the 
granting of awards into a mandatory agency policy, we stated at 
56 59:

"In recent decisions this Office has attempted to give meaningful 
effect to the labor-management program established under 
Executive Order 11491 and to arbitration awards rendered there­
under if such awards are consistent with laws, regulations and 
our decisions. 54 Comp. Gen. 312, 320 (1974). We have held 
that provisions in collective bargaining agreements under the 
Executive order may become nondiscretionary agency policies and, 
if the agency has agreed to binding arbitration, that the 
arbitrator's decision is entitled to the same weight as the 
agency head's decision would be given. I^. at 316. But we 
further stated therein that our decision 'should not be construed 
to mean that any provision in a collective bargaining agreement 
automatically becomes a nondiscretionary agency policy,' and we 
added that '[w]hen there is doubt as to whether an award may be 
properly implemented, a decision from the Council or from this 
Office should be sought.' Id. at 319, 320."

Any doubt as to the nature of contractual violations that will 
support awards of backpay is resolved by the Civil Service Commission's 
amended backpay regulations found in title 5, Code of Federal 
Regulations, Part 550, Subpart H (1978). At 5 C.F.R. § 550.802(d), 
the term "nondiscretionalry provision" is defined to mean:

"* * * any provision of law. Executive order, regulation,
personnel policy issued by an agency, or collective bargaining
agreement that requires an agency to take a prescribed action
under stated conditions or criteria."

Although that regulation was not adopted by the Commission until 
March 25, 1977, well after the Cahill award was rendered, it 
primarily restates the standards of specificity applied in our 
decisions rendered under the Back Pay Act. Under that definition, 
action which should or should not be taken, as well as the conditions 
and criteria under which that action should or should not be taken 
must be prescribed in the collective-bargaining agreement or in 
agency regulations or policies. Thus, while an arbitrator may 
appropriately find that an agency's actions were "inequitable" 
and hence contravened general language of a negotiated agreement 
calling for equitable treatment of all employees, that violation 
does not itself provide a basis for award of backpay, even when the 
arbitrator finds that the inequitable actions resulted in a loss 
of pay.
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In the instant case, although the arbitrator found that clerical 
error in failing to process the grievant's promotion request in 
timely fashion resulted in a violation of article 6, section 1 of 
the negotiated agreement, he did not find, nor do we believe he 
properly could find, that article 6, section 1, specifically 
required promotions to be made within any prescribed time frame 
or in accordance with any stated conditions or criteria. Nothing 
in that provision limits or qualifies the discretion of the HEW 
Regional Personnel Office to approve or disapprove promotions or 
requires the agency to make promotions within any specified time 
period. Hence, this case is clearly distinguishable from those 
cases, such as 55 Comp. Gen. 42, supra, where the agency and the 
union had agreed upon a specified time frame for promotions under 
stated conditions.

Accordingly, since article 6, section 1, does not constitute a 
nondiscretionary agency policy, the award of a retroactive 
promotion and backpay to Mr. Cahill was improper.

Under the circumstances of this case, we believe that collection of 
overpayments of backpay made to Mr. Cahill in satisfaction of the 
arbitration award would be against equity and good conscience and 
not in the best interests of the United States. In particular, we 
refer to the facts that the issue of Mr. Cahill's entitlement was 
appealed through proper administrative channels and was deemed 
finally settled as of July 7, 1977, that payment was made to 
Mr. Cahill and received by him in good faith satisfaction of the 
award, and that the Council’s determination denying the SSA's 
petition for review of the award apparently was based in part on 
its uncertainty as to the import of our prior decisions under the 
Back Pay Act. Accordingly, Mr. Cahill's indebtedness to the 
United States as a result of overpayments received pursuant to the 
arbitration award is waived pursuant to the provisions of 5 U.S.C.
§ 5584 and 4 C.F.R. Part 91.

Based on the foregoing decision of the Comptroller General, we find that 
the arbitrator's award of retroactive promotion and backpay violates 
applicable law and appropriate regulation.

Conclusion

For the foregoing reasons, and pursuant to section 2411.37(b) of the 
Council's rules of procedure, we modify the arbitrator's award by striking 
that portion of the award which directs that the grievant be given
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a retroactive promotion with backpay, 
sustained and the stay is vacated.

As so modified, the award is

By the Council.

Henry B. ^iz'ier III 
Executive^fijrec tor

Issued: December 22, 1978
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New York Regional Office, Bureau of District Office Operations, Social 
Security Administration, Department of Health, Education, and Welfare and 
Local No. 3369, New York-New Jersey Council of Social Security Administration 
District Office Locals, American Federation of Government Employees, AFL-CIO 
(Robins, Arbitrator). The arbitrator found that the agency violated the 
negotiated agreement by failing to promote the grievant on a particular 
date because of an error in processing the recommendation for the promotion, 
and, as a remedy, ordered that the grievant's promotion be made retroactive 
to that date, with backpay. The Council initially denied the agency's 
petition for review of the arbitrator's award because it failed to meet the 
requirements for review set forth in section 2411.32 of the Council's rules 
of procedure (5 FLRC 678). Subsequently, the agency requested the Comp­
troller General's decision as to the agency's authority to implement the 
award, and on the basis of that decision. Matter of; Janice Levy—  
Arbitration Award of Retroactive Promotion and Backpay, B-190408,
December 21, 1977, requested the Council to reconsider its decision denying 
review of the award. The Council granted the request for reconsideration, 
and therafter accepted the agency's petition for review insofar as it 
related to the exception alleging that the award violated applicable law 
and appropriate regulation. The Council also granted the agency’s request 
for a stay. (Report No. 149)

Council action (December 22, 1978). Based on the decision of the 
Comptroller General in Janice Levy, and recognizing the Comptroller 
General's reaffirmation of that decision in Matter of; John Cahill—  
Arbitration Award of Retroactive Promotion and Backpay, B-192455,

November 1, 1978, the Council found that the arbitrator's award of retro­
active promotion and backpay violated applicable law and appropriate 
regulation. Accordingly, pursuant to section 2411.37(b) of its rules of 
procedure, the Council modified the arbitrator's award by striking the 
portion thereof found violative of applicable law and appropriate regula­
tion. As so modified, the Council sustained the award and vacated the 
stay which it had previously granted.

FLRC No. 77A-13

3fP(|r;
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New York Regional Office, Bureau of District 
Office Operations, Social Security Administration,
Department of Health, Education, and Welfare

and FLRC No. 77A-13

Local, No. 3369, New York-New Jersey Council 
of Social Security Administration District Office 
Locals, American Federation of Government 
Employees, AFL-CIO

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

Based on the arbitrator's award and the record before the Council, it 
appears that the dispute in this case arose when the grieving employee, 
along with other eligible employees under the same training agreement, 
was recommended for a career ladder, noncompetitive promotion to be 
effective March 28, 1976. All recommendations were forwarded, in 
accordance with agency procedure, to the Regional Personnel Officer of 
the Department of Health, Education, and Welfare (HEW) for approval and 
authorization. All recommendations were mailed together on the same 
date and all of the grievant's eligible coworkers were promoted on 
March 28, 1976. However, the grievant was not promoted on that date 
because the recommendation for the grievant's promotion apparently 
never reached the Regional Personnel Officer. When the error was 
discovered, the activity resubmitted the recommendation and requested 
that the promotion be made retroactively effective as of March 28.
The request for retroactivity was denied by HEW because the Regional 
Personnel Officer had no record of receipt of the recommendation and, 
according to HEW, Civil Service Commission regulations precluded making 
retroactive promotions in such circumstances. The grievant was promoted 
on May 9, 1976. Thereafter, the grievant filed a grievance because of 
the delay in her promotion and it was ultimately submitted to arbitration.

The parties stipulated the issue to be resolved by the arbitrator:

Did the Employer violate Article XXV, Section 12 of the agreement—  ̂
by not giving the grievant a career ladder promotion as of March 28, 
1976 and, if so, what shall be the appropriate remedy? [Footnote 
added.]

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

]J Article XXV (Equal Employment Opportunity), Section 12 provides:

The Employer and the Union agree to the principle of equal pay for 
substantially equal work as well as providing distinctions in pay that 
are consistent with distinctions in work and work performance.
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The arbitrator observed that it was stipulated that but for the error, 
the grievant would have been promoted on March 28, 1976. In resolving 
the grievance, the arbitrator made several findings: the agency's 
application of a "no-retroactivity" rule in this case would result in a 
"lasting inequity"; the agency's actions constituted a violation of 
Article XXV, Section 12 of the negotiated agreement; and decisions of 
the Comptroller General did not indicate a contrary result inasmuch as 
the "clear intent of the Agency to promote has been established."
Accordingly, the arbitrator answered the stipulated issue in the affirma­
tive and ordered the grievant's promotion to be made effective as of 
March 28, 1976, with backpay to that date.

The agency petitioned the Council for review of the arbitrator's award 
and requested that the Council accept its petition on the basis of its 
exception, among others, which asserted that the award violated applicable 
law and appropriate regulation. In support of this exception, the agency 
contended that the award violated "the general rule prohibiting retro­
active promotion"; that the type of "administrative error" permitting an 
exception to the general rule had not occurred; and that the "nondiscretionary 
agency requirement" which would permit retroactive promotion and backpay 
was not present in this case.

The Council was of the opinion that the agency's petition did not present 
the facts and circumstances necessary to support its exception. In 
reaching this conclusion, the Council observed that it had previously 
indicated that, consistent with Civil Service Commission instructions and 
Comptroller General decisions, it has been established that an agency 
may be required to promote a particular individual and accord that 
individual backpay when a finding has been made by an arbitrator that 
such individual would definitely, and in accordance with law, regulation, 
and the negotiated agreement, have been promoted at a particular point in 
time but for an agency violation of its negotiated agreement. The 
Council further observed that the arbitrator specifically found in this 
case that the agency error constituted a violation of the negotiated 
agreement. Since it was stipulated that but for the error, the grievant 
would have been promoted on March 28, 1976, the Council was therefore of 
the opinion that this exception to the award provided no basis for 
acceptance of the agency's petition under the Council's rules.

The Council was also of the opinion that the agency's other exceptions to 
the award likewise provided no basis for acceptance of the agency's 
petition. Accordingly, on August 2, 1977, the Council denied the 
agency's petition for review. The Council also denied its request for a 
stay of the award.

On October 12, 1977, HEW requested of the Comptroller General his 
decision as to its authority to implement this award. Thereafter, in 
answer to this request the Comptroller General issued his decision in 
Matter of; Janice Levy— Arbitration Award of Retroactive Promotion 
and Backpay. B-190408, December 21, 1 9 7 7 Subsequently, on the

:::Co

2J The Comptroller General's decision is attached as an appendix.
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basis of the Comptroller General's decision in Janice Levy, the agency 
requested the Council to reconsider and reopen its decision denying the 
petition for review of the arbitrator's award and denying the request 
for a stay of the award. Finding that the Comptroller General's 
decision in Janice Levy was of precedential significance with regard to 
the agency's petition for review of the award, the Council granted the 
request for reconsideration of its decision of August 2, 1977. Upon 
reconsideration of the agency's petition for review in light of Janice 
Levy the Council accepted the agency's petition for review insofar as 
it related to the agency's exception which alleges that the award 
violates applicable law and appropriate regulation. Also upon reconsidera­
tion, the Council determined that an issuance of a stay of the award 
was warranted and the agency's request for a stay was therefore granted.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in 
whole or in part, or remanded only on grounds that the award 
violates applicable law, appropriate regulation, or the order, 
or other grounds similar to those applied by the courts in 
private sector labor-management relations.

As previously noted, the Council upon reconsideration accepted the 
agency's petition for review insofar as it related to its exception 
which alleges that the award violates applicable law and appropriate 
regulation. As also previously noted, HEW requested and received of 
the Comptroller General his decision as to its authority to implement 
this arbitration award of retroactive promotion and backpay. In 
that decision the Comptroller General observed that there is an 
exception to the rule prohibiting retroactive promotion when the failure 
to promote constitutes a violation of a nondiscretionary regulation or 
policy. Although recognizing that provisions of negotiated agreements 
may constitute nondiscretionary agency policies, the Comptroller General 
was unable to find that the arbitrator in this case specifically 
construed the pertinent negotiated agreement provision as mandating 
promotion of career ladder employees at any specific time. Moreover, 
the Comptroller General did not believe that the arbitrator could have 
found that the language of this negotiated agreement provision constituted 
a nondiscretionary agency policy mandating promotion of career ladder 
employees within any specific timeframe. The Comptroller General 
declared that when a particular provision does nothing more than 
incorporate controlling laws and regulations into the negotiated agreement, 
an arbitrator is not free to disregard administrative and judicial 
construction of such provision. Concluding that the negotiated agreement 
language in this case was in substance merely a restatement of a provision
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of the Classification Act of 1949—  and that administrative and judicial 
decisions of the Act precluded any interpretation of that language as 
vesting in employees, particularly career ladder employees, any right to 
promotion, the Comptroller General held that HEW could not comply with 
the arbitrator's award of retroactive promotion and backpay.'

On the basis of this decision of the Comptroller General and recognizing 
that the Comptroller General has recently reaffirmed the holding and 
principles enunciated in Janice Levy,_L/ we find that the arbitrator's 
award of retroactive promotion and backpay violates applicable law and 
appropriate regulation.

Conclusion

3/

On the basis of the Comptroller General's decision in Janice Levy, his 
subsequent reaffirmation of the principles enunciated therein in 
John Cahill, and pursuant to section 2411.37(b) of the Council's rules 
of procedure, we modify the arbitrator's award by striking that portion 
of the award which directs that the grievant be given a retroactive 
promotion with backpay. As so modified, the award is sustained and the 
stay is vacated.

By the Council.

Henry B^^razier lllj 
Executiv/^ Director

Attachment:
Appendix

Issued: December 22, 1978

3_/ The pertinent provision of the Act is codified at 5 U.S.C. § 5101 
(1976).

_4/ Matter of; John Cahill— Arbitration Award of Retroactive Promotion 
and Backpay, B-192455. November 1. 1978.
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D E C t S i a i M
THE COMPTPOLLEn OEIMERAL 
O F T H E  U N I T E D  S T A T E S
W A S H I N G T O N .  O . C .  P O O A O

APPENDIX

PILE: B-190408 DATE: December 21, 1977
MATTER OF; Janicc Levy - Arbitration Award of 

Retroactive Promotion and Backpay

DIGEST: 1, Where promotion of employee in career
ladder position was delayed because  
original promotion request submitted 
by supervisor  was lost in m ails ,  agency  
may not comply with arbitration award 
of retroactive promotion and backpay.
Original promotion request was lost  
prior to approval of promotion by 
authorized official and hence the delay  
in process ing  does not constitute such 
administrative error as will support 
retroactive promotion. Further, e m ­
ployee liad no vested right to promo­
tion effective the sam e date as other  
em ployees  in sam e career  ladder 
program.

2, Award of retroactive promotion and 
backpay may not be sustained based 
on arbitrator's  finding that employee  
would have been promoted March 28 
but for lo s s  of promotion request and 
that such lo s s  constituted violation of 
col lect ive  bargaining agreement pro­
vision incorpor.acing principle of equal 
pay for equal work. Retroactive pro­
motion is appropriate where delay or  
failure to promote violates nondis-  
cretionary agency regulation, policy 
or col lective  bargaining agreement  
provision, or a rigiit granted by statute. 
Arbitrator did not and, in fact, could 
not, find that principle of equal pay for 
equal work mandates ca reer  ladder  
promotion at a specific date.

The 13epartmont of llealUi, Education, and Welfare (IIKW) has 
requested a decis ion concerning its authority to in\plement an a r -  
biti'ation.avvard of retroactive promotion and backpay to Ms, Janico  
Levy. The award was granted by the arbitrator as a remedy for
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HEW's failure to proc e s s  Ms. Levy's promotion simultaneously  
with the promotions of other s im ilar ly  situated career  ladder  
employees.  The Department believes  that our decis ions  do not 
permit it to comply with the award.

The facts are not in dispute and may be summarized as follows.  
Janice Levy is a Claims Representative in the Social Security Ad­
ministration (SSA). She was hired at grade GS-5 and, upon 1 year's  
satisfactory serv ice ,  was promoted to GS-7, effective March 16,
1975. She became eligible for a career  ladder promotion to GS-9 
after 1 year of serv ice  in the lower grade. Promotion requests  
were initiated by the D istrict  Manager for a group of el igible em ­
ployees in tlie Brooklyn Office of the SSA, including Ms. Levy.  
Those requests were forwarded in a common envelope to the 
New York Regional Personnel Officer of HEW, together with the 
supervisor's  recommendation that the promotions be made e f fec­
tive March 28, 1976. A ll  of the grievant's  el igible coworkers  
were promoted on March 28, 1976. However, for reasons that 
remain unexplained, the promotion request made on Ms. Levy's  
behalf apparently never reached the Regional Personnel Officer  
who was authorized to approve promotion actions. As a result,
Ms. Levy was not promoted along with the other employees on 
March 20, 1976, When the error  was d iscovered, the District  
Manager, on May 7, resubmitted the promotion request, r eco m ­
mending that her promotion be made retroactive to March 28,
1976. The Regional Personnel Officer approved Ms. Levy's  
promotion affective May 9, 1976, but declined to make it r e tr o ­
active on the ground that he had no authority to do so.

MSo Levy filed a grievance as  a result  of the refusal to 
promote her on a retroactive basis .  The matter was ultimately  
submitted to arbitration under the agency's  labor-management  
agreement. On December 21, 1976, Eva Robins, the arbitrator,  
awardc«d Ms. Levy a promotion retroactive to March 28, 1976, 
together witii backpay from that date through May 8, 1976. The 
award was predicated on the arbitrator's  finding that the employer  
violated the following provision at Art ic le  XXV, Section 12 of the 
the General Agreement Between the Bureau of D istr ic t  Office Op­
erations, S5l/\, New York Region, and the New York-New J e r s e y  
Council of D istrict  Office Locals of the American Federation of  
Government Employees, AFL-CIO;
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"The Employer and the Union agree to the 
principle of equal pay for substantially equal 
work as well as  providing distinctions in pay that 
are consistent with distinctions in work and work 
performance. "

In awarding a retroactive promotion with backpay, the a rb i ­
trator considered the Comptroller General's  holding in B -1 8 0 0 4 6 ,  
April 11, 1974, that where an original promotion request was lost  
in the mails the employee could not be promoted retroactively  
inasmuch as the loss  occurred prior to approval by the particular  
official having, delegated authority to approve promotions. That 
decision summarizes  pertinent rulings with respect  to retroactivity  
of promotions as follows:

"X' « In ca ses  involving approval of retroactive  
promotions on the ground of administrative or 
clerical error it is n ecessary  that the official  
having delegated authority to approve the pro- 
motio.. has done so. If subsequent to such 
approval formal action to effect the promotion 
is not taken on a timely basis as intended by the 
approving officer consideration may be given to 
authorizing a retroactive effective date. How­
ever, when, as  in this case ,  the delay or 'error'  
occurred prior to approval by such responsible  
official the intent of the agency to promote has  
not been established and there is no basis for 
holding that a properly approved promotion was 
delayed due to an administrative or c ler ica l  
error.

The arbitrator distinguished the situation addressed in B - 180046, 
' supra, based first  on the fact that Ms. Levy's promotion was part

of a career ladder program, and based secondly on the fact that 
loss of the initial promotion request had been established by c lear  
and compelling evidence:

"it was acknowledged at the hearing that 
there is no question whatever about Ms. Levy's  
performance and eligibil ity for promotion as a 
carcer ladder promotion. It was stipulated that, 

f but for the error,  Ms. Levy would have had the
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promotional increase  as  of March 28, 1976. It 
appears to the Arbitrator to be cold comfort to 
the grievant that rctroactivity was requested by 
the operating management but declined only be­
cause Regional Personnel Management had no 
record of receipt of the original form prepared 
and approved by that same operating management.
Where, as here, it is  c lear  that this was not an 
optional proinotion but was a part of a ca r ee r  
ladder program in which her colleagues as  w el l  
as Ms. Levy were to be promoted as of a date 
certain, the improper retroactivity which the 
civil  serv ice  and comptroller general rules  
appears to be aimed at preventing would not 
seem to have the same character is t ics .  In the 
opinion of this Arbitrator, a lasting inequity 
results from the application of the no-rctroactivity  
provision in exactly the same manner for career  
ladder promotions as for other promotions which  
might require the added protections. There does  
not appear to be any doubt that the interpretation  
given by the Employer constitutes a continuing 
violation of Article  XXV, Section 12 of the 
agreement. "

The arbitrator stated that she believed this grievance to be d i s ­
tinguishable from the Comptroller General's  decis ion in B - 180046, 
supra, not only because of the difference in the kind of promotion 
involved, but for other reasons as well .  The arbitrator's  opinion 
continued as follows:

">jc * jjc There is here c lear  and compelling  
evidence of c ler ica l  or administrative error .
Ms. Levy had inquired in advance about her  
promotion, was told it was in p rocess .  The 
Assistant District  Manager testif ied to its prep­
aration and its transmittal as required. The p er­
formance appraisal supporting statements arc  
glowing, and contain no negative comment. As a 
career  ladder promotion, there can be no doubt 
that Ms. Levy would have received the promotion 
as of March 28, 1076 but for the administrative  
error.  It was stipulated at the hearing that error
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occurrcd. There is no basis  upon which one can 
dccidc which of two conjectures is valid; but cither  
the original Form 52 was lost  beforp it rcached the 
Regional Personnel Office, or it was lost  after it 
rcached that office and before it was acted on there.

"Finally, it should be noted that the Arbitrator  
reads the Comptroller General's  decis ion submitted 
as Employer ExJiibit 4 [B-180046. April 11, 1974] 
as indicating that some retroactive correction is  
perm iss ib le .  Tlius, in d iscuss ing  the general 'rule', 
the decision states  that where a personnel action was 
not effected as originally intended, the error  may be 
corrected retroactively to comply with the original  
intent, without violating the rule prohibiting retro-  
prohibiting retroactive promotions. Subsequent 
language appears to ra ise  other questions as to the 
time when the error occurs,  but does so on the basis  
of the establishment of the intent of the agency. It 
appears to the Arbitrator that, for the reasons  
stated above, the c lear  intent of the Agency to pro­
mote has been established. Whether the correction  
of error must be made by one department or another  
of the agency, s ince the error  is found to result  in 
contract violation it appears to the Arbitrator^ and 
she so finds, that it must be corrected by the A g e n c y .”

The Social. Security Administration filed a petition for review  
and stay of the arbitration award with the Federal Labor Relations  
Council (TLRC). in'denying the petition for review and for stay  
of the award, the Council spec if ica lly  rejected the agency's con­
tention that the award violates the general rule prohibiting 
retroactive promotion, stating:

"The Council will grant review of an arbitration  
award in ca s e s  where it appears,  based upon the 
facts and c ircum stances  described in the petition, 
that the exception to the award presents  grounds 
that the award violates applicable law and appro­
priate regulation. In this ease ,  however, the 
Council is  of the opinion that the agency's petition 
docs not present facts and circum stances  neces­
sary to support its exception that the arbitrator's
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award violates applicable law and appropriate  
regulation. In this regard, the Council has pre­
viously noted that, consistent with Civil Service '
Commission instructions and Comptroller General  
decis ions ,  it has been established that an agency  
may be required to promote a particular individual, 
consistent with the Federal  Personnel Manual, and 
accord that individual backpay, when a finding has 
been made by an arbitrator, or other competent  
authority, that such individual would definitely (and 
in accordance with law, regulation and/or  the 
negotiated agreement) have been promoted at a 
particular point in time but for, among other things,  
an agency violation of its negotiated agreem ent.
* * * As noted previously the arbitrator spec if ica l ly  
found that the error  by the agency constituted a 
violation of Artic le  XXV, section 12 of the negotiated 
agreement. Moreover, as  noted by the arbitrator,  
it was stipulated that, but for the error ,  the grievant  
would have been promoted on March 28. The agency's  
argument that the provision found to be violated, be­
cause of its lack of specif ic ity ,  does not constitute  
a nondiscretionary agency requirement appears to 
constitute nothing more than disagreement with the 
arbitrator's  interpretation of Artic le  XXV, s e c ­
tion 12 of the parties' co l lect ive  bargaining a g r e e ­
ment. In this respect .  Council precedent is  c loar  
that a challenge to an arbitrator's  interpretation of 
a collective bargaining agreement is  not a ground 
upon which the Council will  grant review of an 
arbitration award.* *

The above d iscuss ion  is  amplified by the following footnote 
suggesting that decis ions  of this Office have permitted retroactive  
promotions under s im ilar  c ircum stances  where promotion requests  
had not been approved by the properly delegated agency official:

"in support of its exception the agency  
cites  decis ions of the Comptroller General pro­
hibiting retroactive promotions when the offic ial  
having authority to approve the promotion has not 
done so. The agency a l leges  that in the facts and 
c ircum stances of the instant case  the official with
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the appropriate delegated authority was the Regional  
Personnel Ori'icer and that official had not approved 
the promotion. However, the Council notes that in 
at least  two decis ions  the Comptroller General has 
permitted retroactive promotions in ca s e s  involving 
violations of co l lective  bargaining agreement provi­
sions even though the appropriate agency official  
has not approved the promotions.  55 Comp.
Gen. 42 (1975); B-180010, August 30, 1976. Thus 
in B-180010, August 30, 1976, involving a question  
of whetlier an employee whose promotion was delayed  
could bo given a retroactive promotion, and in which 
the agency involved made arguments before the 
Comptroller General s im ilar  to those made by the 
agency in the instant case ,  the Comptroller General  
concluded that '[sjince the arbitrator has determined  
that but for the agency's  undue delay the grievant 
would have been promoted ear l ier ,  we would have 
no objection to processing a retroactive promotion
* * * and paying the appropriate backpay. "

Regarding the FLRC, we stated in 54 Comp. Gen. 312, 317 (1974):

^ *  When an agency does  choose td first  
file an exception with the Council, if the Council i s  
unsure as to whether the arbitration award may 
properly be implemented in accordance with the 
decisions of this Office, it should either submit  
the matter directly to this Office for decis ion  or  ̂
after ruling on any other i s s u e s  involved in the 
exception which involve matters not within the 
jurisdiction of this Office, it should instruct the 
agency involved to request a ruling from this 
Office as to the legality of implementation of 
the award. "

That decision concedes the FLRC's authority to rule on questions  
of the legality of implementation of an award in the first instance  
while at the same time reaffirming the Comptroller General's  
statutory responsibil ity as the final administrative authority'‘to rule  
on questions of the propriety of expenditures of appropriated funds.
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Upon an agcncy's request for decis ion  oi referra l  of the matter 
by the FLRC, where we have found that an arbitration award violates 
applicable law or regulations we have-held that die award may not be 
implemented. See 54 Comp. Gen. 921 (1975); 55 id, 183, 5G4, 1062 
(1975); and 56 id. 57, 131 (1976). Although in the instant c a s e ,  the 
FLRC has opined that the award does  not violate applicable laws 
and regulations, HEW questions the correc tness  of that determ ina­
tion. Therefore, this Office will give furiher consideration to the 
question of whether the award contravenes the rule against re tro­
active promotions.

As a general rule a personnel action may not be made retroactive 
so as to increase the right of an employee to compensation. We have 
made exceptions to this rule where administrative or c ler ic a l  error 
(1) prevented a personnel action from being effected a s  originally  
intended, (2) resulted in nondiscretionary administrative regula­
tions or policies not being carried out, or (3) has deprived the em ­
ployee of a right granted by statute or regulation. See 55 Comp.
Gen. 42 (1975), 54 888 (1975), and dec is ions  cited therein.

With respect  to delays or o m iss ion s  in proc3ssing of promotion 
requests that will be regarded as administrative or c le r ic a l  errors  
that will  support retroactive promotion, applicable d ec is ions  have 
drawn a distinction between those erro rs  that occur prior to ap­
proval of the promotion by the properly authorized offic ial  and 
those that occur aftu'r such approval but before the acts  necessarj  
to effective promotion have been fully carried out. The rule is as 
stated in B - 180046, quoted above. See a lso  54 Comp. Gen. 539 
(1974); B-183969, July 2, 1975; and B-184817. November 28, 1975. 
The rationale for drawing this distinction is  that the individual with 
authority to approve promotion requests  a lso  has the authority not 
to approve any such request unless  his ex e rc ise  of disapproval  
authority is otherwise constrained by statute, administrative policy 
or regulation. Thus, where the delay or om iss ion  occurs  before 
that official has had the opportunity to ex erc ise  his d iscret ion  with 
respect  to approval or disapproval,  administrative intent to pro­
mote at any particular time cannot be established other than by 
after-the-fact  statements as  to what that offic ial  s ta tes  would have 
been his determination. After the autliorized offic ial has oxer-  
cisod his authority by approving the promotion request,  a l l  thot 
remains to effectuate that promotion is a s e r ie s  of m in is ter ia l  acts 
which could be compelled by writ of mandamus. In that category
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of ca se ,  administrative intent can be ascertained with certainty and 
retroactive promotion as  a remedy for failure td accomplish  those  
m inister ia l  acts  is appropriate.

The arbitrator is of the opinion that the persuasiveness  of the 
showing of error  i s  one factor that militates toward an exception  
to this rule. We note that in B-1839G9, supra, HEW itse l f  requested  
authorization to retroactively  effect 300 promotions, mostly ca reer  
ladder promotions, based on a breakdown in procedures which 
resulted in a failure to process  promotion requests .  In most c a s e s  
of retroactive promotion requests ,  as in B - 1 83969, the showing of 
error is c lear  and certainly can be no more convincing than where  
the department or agency i t se l f  concedes the error  and init iates  
action to cffect correction. Thus,  we do not concur in the arb itra­
tor's rel iance on this factor.

The other factor which the arbitrator finds distinguishes  
Ms. Levy's  case  and permits retroactive promotion i s  the fact that 
hers was a ca reer  ladder position. The arbitrator states  that hers  
was not an "optional promotion but part of a career  ladder program  
iii which her colleagues as well  a s  AIs. Levy were to be promoted 
as of a date certain. " The arbitrator specif ica lly  finds that this 
difference in the kind of promotion "has meaning ' and, from a 
careful reading of the arbitrator's  opinion, it appears that this 
perceived distinction is  the touchstone for the award.

We note that the opinion does not spec if ica l ly  refer  to any 
regulation, instruction or policy of either HEW or the SSA making 
career ladder promotions obligatory and, in fact, the parties'  
agreement appears to confirm the nonexistence of any such requ ire­
ment by its  reservation for further negotiations of the matter of 
career ladder promotions. Art ic le  XXXVI, Section 14, of the 
agreement provides:

"in the event the Employer obtains authority 
to negotiate the effective date of ca r ee r  ladder  
promotions, the parties agree  to negotiate a 
supplement to the General Agreement. "

In the absence of any such administrative regulation, instruction,  
or policy, c a r ee r  ladder promotions are  not mandatory. Sub­
chapter 4-2b(2) of chapter 335 of the l’'cderal Personnel Manual 
specifically  provides that an agency may make su c c e s s iv e  ca rce r  
ladder promotions;
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"(2) Career ladder posit ion. An agcncy may 
make success ive  career  proniotions of an employee  
until he rea d ie s  the full performance level in a 
carecr  ladder if he is  one of a group in which a ll  
employees are given grade-building experience and 
arc promoted as they demonstrate ability to perform  
at the next higher level,  and if there is  enough work 
at the full performance level  for a l l  employees in 
the group.

In B-168715, January 22, 1970, we held that em ployees  in such 
positions have no vested right to be promoted at any spec if ic  time  
and that the dates of such promotions were within the discretionary  
authority of the official having promotion approval authority. The 
fact that career ladder em ployees  have no vested right to promotion 
in the absence of a mandatory administrative regulation, instruc­
tion or policy or provision in a col lective  bargairting agreement  
was recently reaffirmed in Matter of Adrienne Ahearn, B - 1 86649, 
January 3, 1977. Compare Matter of .loscph Pompeo, B-18G916, 
April 25, 1977, where retroactive promotions were upheld based 
on the existence of an agency policy mandating promotion where  
there had been certif ication that a career  ladder employee was per­
forming at an acceptable level of competence.

Thus, we d isagree  with the arbiti'ator’s conclusion that under 
pertinent regulations and decis ions initiation of a promotion  
request without approval by the authorized official establishes  
agency intent to promote within the context of the administrative  
error rule d iscussed above and that those authorit ies do not apply 
to career ladder promotions where error  is established by clear  
and convincing evidence.

The FI^RC, in denying the SSA’s request for review suggests  
that there is an alternative basis  upon which the arbitration award 
can be upheld. As indicated by the above-quoted language from its 
decision, the FLUC is of the opinion that decis ions of this Office, 
specifically 55 Comp. Gen. 42 (1975), and B-180010, August 3, 1976, 
permit retroactive promotion where there has been a determination  
of error on the agency's part amounting to a violation of a negotiated 
agreement and whore, but for that error ,  the employee would have 
been promoted on a specif ic  date. Noting that the arbitrator sp ec i ­
fically found that but for lo ss  of the promotion request Ms. Levy
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would have been promoted on March 28 and that such loss  constituted 
a violation of Article  XXV, Section 12, of the agreement,  the FLRC 
finds a basis  for sustaining tlie award.

As indicated above, one exception to the rule prohibiting 
retroactive promotion is  where the failure to promote constitutes  
violation of a nondiscretionary regulation or policy. We have re co g ­
nized that an agency, by agreeing to a provision of a col lective  
bargaining agreement may, as well  as by its own promulgation of 
regulations and instructions, limit its d iscretion to such a degree  
that it becomes mandatory under certain conditions to promote 
c la s s e s  of employees.  In both 55 Comp. Gen. 42, supra, and 
B - 180010, supra, the col lect ive  bargaining agreem ents  contained 
provisions mandating promotion of career  ladder em ployees .  In 
55 Comp. Gen. 42, supra, the agreement included the following 
specific provision:

"All employees in career  ladder positions  
will be promoted on the first pay period after a 
period of one year  or whatever l e s s e r  period may 
be applicable provided the employer has certif ied  
that the employee is capable of satisfactorily  per­
forming at the next higher level.  "

The arbitrator in that case  found that the Internal Revenue Service  
had violated that provision in delaying promotions of seven em ployees  
for up to 2 months. In upholding the arbitration award, we stated:

♦ <‘our recent dec is ions  considering the 
legality of implementing binding arbitration  
awards, which relate to Federal  employees  
covered by collective-bargaining agreements ,  
have held that the provisions of such agreements  
may constitute nondiscrctionary agency polic ies  
if consistent with applicable laws and regulations,  
including Executive Order 11491, as  amended.
Therefore, when an arbitrator acting within 
proper authority and consistent with applicable  
laws and Comptroller General decis ions ,  decides  
that an agency has violated an agreement,  that 
Buch violation directly results  in a loss  of pay, 
and awards backpay to remedy that lo ss ,  the 
agcncy head can lawfully implement a backpay
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award for the period during which the employee  
would have received the pay but for the violation,  
so long as as  the relevant provision is properly  
includable in the agreement."' >!' ’I-"'

There, retroactive promotions were properly awarded based upon 
the arbitrator's  finding that the delays in the promotions violated a 
nondiscretionary agency policy. See a lso  54 Comp. Gen. 888 (1975). 
In B-1 80010, supra, the award of retroactive promotion was partially  
uplield based on the arbitrator's finding that the agency had violated 
the nondiscretionary policy to which it had subscribed in the c o l ­
lective bargaining agreement mandating, rather than permitting,  
promotion of certain career  ladder employees when they had met  
the qualifications of the position, demonstrated ability to perform  
at the higher level and provided there was enough work at the full 
performance level  for all  employees in the career  ladder group.
Thus, not every violation of a co l lective  bargaining agreem ent  
will support the award of a retroactive promotion, but only violation  
of a nondiscretionary agency policy. See 55 Comp. Gen. 427 (1975), 
and 54 Comp. Gen. 403 (1974).

The FLRC suggests  that the arbitrator's finding that SSA 
violated Article XXV, Section 12, of the agreement amounts to a 
finding of violation of such a mandatory agency requirement. Having 
reviewed the arbitrator's opinion we arc  \mable to find that she  
specifically construed A rtic le  XXV, Section 12, as mandating pro­
motion of career  ladder employees at any specific  t ime. Rather,
Bhe appears to have concluded that the inequity that would result  
from failure to retroactively promote the employee violates the 
general concept of equal p>ay for equal work as  incorporated in the 
agreement.  Moreover, we do not believe that the arbitrator could 
specifically find that the language of that section constitutes a non- 
discrctionary agency policy mandating promotion of ca r ee r  ladder 
employees within any specific  t imeframe.

In interpreting the language of a co l lective  bargaining a g r e e ­
ment, the arbitrator is bound by applicable laws and regulations.  
Where a particular provision does nothing more than incorporate  
controlling laws and regulations into the agreement, the arbitrator  
is  not free to disregard administrative and judicial construction  
of such provision and the obligation of this Office to determine  
whether the agreement, as  construed by the arbitrator, v io lates
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applicable laws and regulations extends to a consideration of 
the arbitrator's interpretation of such specific provision.

The language of A rtic le  XXV, Section 12, in substance, is 
m erely  a restatement of the following provision of the C la s s i f ic a ­
tion Act as codified a t S U . S .  C. § 5101 (1970):

'*§ 5101. Purpose

"it is  the purpose of this chapter to provide
a plan for c lass if icat ion  of posit ions whereby--

"(1) in determining the rate of basic  
pay which an employee will  r e c e iv e - -

"(A) the principle of equal pay 
for substantially equal work will be 
followed; and

"(B) variations in rates of basic  
pay paid to different employees will  be in 
proportion to substantial d ifferences  in 
the difficulty, responsibil ity,  and qualifi­
cation requirements of the work performed  
and to the contributions of employees to 
efficiency and economy in the service'*' *. "

That language se ts  forth a basic precept of the position c l a s s i f i ­
cation system established in 1949. Odian v. United States, 203 Ct,
Cl. 321 (1973). Even with respect  to c lass if icat ion  actions, the 
argument has been judicially rejected that the principle of equal pay 
for equal work mandates the upgrading of positions at any specific  
date, Brcch v. United States Immigration and Naturalization S e rv ice , 
362 F. Supp. 914 (1973), much l e s s  that it permits payment of backpay 
as a remedy for failures to t imely rec la ss i fy ,  Ilaneke v. Secretary  
of Health, t^ducation and Wolfarc. 535 F. 2d l?FlTV{r76)." Tiie I'act 
that substantially s im ilar  language i s  incorporated into a co l lec t ive  
bargaining agreement docs not, in our opinion, give the arbitrator  
authority to now find that language of a law that has been in e x i s ­
tence since 1949 mandates career  ladder promotions* given the
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above court decisions and the fact that decisions of this Officc 
postdating 1949 have repeatedly held that employees, and in 
particular career ladder employees, ,have no vested right to 
promotion.

Accordingly, we hold that HEW may not comply with the 
arbitrator's award of retroactive promotion and backpay to 
Ms, Levy.

Doputy Comptroller General 
of the United States
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American Federation of Government Employees, National Council of Social 
Security Payment Center Locals and Social Security Administration, Bureau 
of Retirement and Survivors Insurance. The dispute involved two proposals 
of the agency for inclusion in the parties’ master agreement, which pro­
posals related to the framework of the parties' relationship during the 
term of that agreement.

Council action (December 22, 1978). The Council held that the agency's 
proposals were within the bargaining obligation established by section 11(a) 
of the Order, and did not appear otherwise nonnegotiable. Accordingly, 
pursuant to section 2411.28 of its rules, the Council sustained the agency's 
determination that the proposals x«?ere negotiable.

FLRC No. 78A-62
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government Employees,
National Council of Social Security 
Payment Center Locals

(Union)

and FLRC No. 78A-62

Social Security Administration, Bureau 
of Retirement and Survivors Insurance

(Agency)

DECISION ON NEGOTIABILITY ISSUES

Agency Proposals I and IlA^

Section c . The Program Service Center and respective Local will 
continue to follow the traditional consultation process relating 
to personnel policies, practices, and working conditions. Local 
issues will not be escalated to the Bureau/Council level for meeting 
and conferring.

Section d . The Bureau and the Council agree that labor-management 
meetings in the Program Service Center to discuss local personnel 
policies and practices and other general working conditions should 
be held on a monthly basis unless deferred by mutual consent of the 
Program Service Center and the Local.

Agency Determination 

The agency determined that the proposals are negotiable under the Order,

Question Here Before the Council

The question is whether the agency's proposals are negotiable under the 
Order .1/

_1/ The proposals are considered together for convenience since 
essentially the same issues and contentions are involved.

In its statement of position, the agency contended that the union's 
petition for review was untimely filed. However, in view of our decision 
herein we find it unnecessary to reach or pass upon this contention.
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Conclusion; The proposals are within the bargaining obligation estab­
lished by section 11(a) of the Order, and do not appear otherwise nonnego- 
tiable. Accordingly, the agency's determination that the proposals are 
negotiable was proper and, pursuant to section 2411.23 of the Council's 
rules, is sustained.A/

Reasons: The agency’s proposals at issue here arose in connection with 
the parties’ negotiation of a master agreement covering an exclusive bar­
gaining unit represented by a national council, and consisting of six 
affiliated local unions, none of which is separately certified as a 
collective bargaining representative. According to the language of the 
agency's proposals and the related explanations of the parties in their 
submissions to the Council, the proposals essentially concern the relation­
ship existing between the parties at the local level, i.e., between each 
Program Service Center and the local union at that center. More parti­
cularly, as appears from the record before the Council, the proposals 
describe the nature of the relationship at the local level relating to 
changes in established personnel policies, practices, and working condi­
tions during the life of the master agreement. Under the proposals, as 
relevant here, that relationship at the local level would include 
"consultations" and "discussions" as to such midcontract changes, but 
would not include "negotiations." Conversely, it appears from the 
record before us that the proposals do not pertain to the nature of the 
relationship or the nature of the rights and obligations of the parties 
at the level of recognition concerning such midcontract changes; that is, 
the proposals in no way attempt to define or describe the relationship 
between the Bureau and the National Council of Social Security Payment 
Center Locals concerning changes in established personnel policies, prac­
tices, and working conditions during the life of the master agreement.

In the AFGE Council of Prison Locals case,A/ the disputed union proposal 
concerned the negotiation of local supplements to the parties' master 
agreement. In resolving the dispute, the Council noted that parties to 
negotiations are free to determine both the form and the substance of their 
agreement, and thus, a proposal affecting the form or structure of the 
parties’ master agreement would fall within the obligation to bargain 
established by section 11(a) of the Order, so long as such proposal did

Opinion

This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the proposals. We decide only 
that, in the circumstances presented, the proposals are properly subject 
to negotiation by the parties concerned under section 11(a) of the Order.

AFGE Council of Prison Locals and Department of Justice, Bureau of 
Prisons and Federal Prison Industries, 5 FLRC 516 [FLRC No. 76A-38 
(June 22, 1977), Report No. 129].
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not conflict with explicit limitations on negotiations contained in that 
section of the Order. Consequently, the Council found, inter alia, "that 
there is an obligation under section 11(a), if requested, to negotiate 
at the level of recognition on proposals for the master agreement concern­
ing whether or not supplemental local negotiation will be reauired under 
the controlling agreement . . . [Emphasis in original.]^/

Analogous reasoning applies in this case to the agency's proposals offered 
in bargaining at the level of recognition, proposed for inclusion in the 
parties* master agreement, and relating to the framework of the parties' 
relationship during the term of that master agreement. That is, the 
parties are free to determine both the form and the substance of their 
agreements at the level of recognition. Thus, proposals describing the 
nature of the parties' relationship below the level of recognition con­
cerning midcontract changes in established personnel polices, practices, 
and matters affecting working conditions fall within the obligation to 
bargain established by section 11(a) of the Order. Hence, we find that the 
section 11(a) obligation to bargain comprehends an obligation to negotiate, 
at the level of recognition, on the proposals at issue here, which relate 
to the nature of the relationship to be established below the level of 
recognition, i.e., at the local level, as to such midcontract changes.

The union contends that the agency's proposals are nonnegotiable, based 
on the mistaken assertion that the agency has an obligation to bargain 
below the level of recognition, i.e., at the local level within the 
National Council's unit of exclusive recognition. However, as the Council 
stated in the AFGE Council of Prison Locals case: "We must emphasize that 
under section 11(a) of the Order the obligation to negotiate agreements 
applies only at the level of recognition."^/ This is as true of agreements 
resulting from midcontract changes as of agreements constituting the basic 
contract between an agency and a labor organization; that is, under 
section 11(a) of the Order the obligation to negotiate with respect to 
midcontract changes applies only at the level of recognition.Z/ Whether 
that obligation is to be extended to levels below the level of recogni­
tion is to be determined by the parties to the bargaining relationship

5/ Id., 520.

]_/ Regarding the obligation to negotiate with respect to midcontract 
changes, see Labor-Management Relations in the Federal Service (1975) 
41-42.
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at the level of recognition. Therefore, and apart from other considera­
tions, we reject the union’s argument that the agency's proposals are 
aonnegotiable.

Accordingly, we find the agency's proposals negotiable.

By the Council.

Y IM
eiTry B. frazier III // "

Executive Director
■\_y

Issued: Dect-mber 22, 1978
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Internal Revenue Service, Brookhaven Service Center and National Treasury 
Employees Union (Morris, Arbitrator). The arbitrator found that under 
the relevant provision of the parties' agreement the grievant was entitled 
to 16 hours of administrative leave for the 2-day period she was unable to 
return to work from annual leave due to severe snow conditions at a vaca­
tion site. The arbitrator therefore sustained the grievance concerning the 
activity's denial of the grievant's request for administrative leave for 
the period of time in question, and directed that she be granted the leave 
claimed. The Council accepted the agency's petition for review insofar 
as it related to the exception alleging that the award violated applicable 
law and appropriate regulation. The Council also granted the agency's 
request for a stay of the award. (Report No. 155)

Council action (December 22, 1978). Based upon a decision of the 
Comptroller General, rendered in response to the Council's request, the 
Council held that the arbitrator's award violated applicable law and 
regulations. Accordingly, pursuant to section 2411.37 (b) of its rules of ioi
procedure, the Council set aside the award.

FLRC No. 78A-68

—
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Internal Revenue Service, 
Brookhaven Service Center

and FLRC No. 78A-68

National Treasury Employees 
Union

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

According to the arbitrator, the grievant, a GS-7 Tax Examiner assigned 
to the Internal Revenue Service, Brookhaven Service Center (the activity), 
was scheduled to return to work from annual leave on March 23, 1977.
She did not report to work until March 25, 1977, due to inclement 
weather in Decatur, Otsego County, New York, where she had been vacationing, 
although she made reasonable, continuing efforts to do so, and notified 
her supervisor of her difficulties. Thereafter, she requested 16 hours 
administrative leave for March 23 and 24, pursuant to the parties' 
negotiated agreement.— ' The agency denied her request for administrative 
leave, giving rise to a grievance which ultimately went to arbitration.

]J According to the arbitrator, the parties' negotiated agreement provides, 
in relevant part:

Article 18 Administrative Leave, Section 2 .

A. The employer agrees that whenever it becomes necessary to
close an office because of inclement weather or any other emergency 
situation and to grant administrative leave to those who are 
excused because of the emergency, reasonable efforts will be made 
to inform all employees by private or public media.

B. If emergency conditions described above exist and prevent
an employee from getting to work, and the Center is not closed, 
the employee may be granted administrative leave for absence from 
work for a part or all of his/her workday if he/she provides the 
Employer with reasonably acceptable documentation that he/she 
made a reasonable, continuing effort to reach work but that the 
emergency conditions prevented him/her from doing so. The 
Employer at his option, may waive the above requirement for 
documentation for absences of one (1) hour or less.
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The arbitrator framed the issue as whether the activity violated the 
parties’ agreement by denying the grievant the 16 hours administrative 
leave she had requested. He sustained the grievance, finding that the 
grievant was entitled to administrative leave because the provision 
of the agreement concerning emergency weather conditions which prevent 
an employee from reporting to work were not specifically limited to 
weather conditions within the commuting area of the vork site.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with 
the Council. Under section 2411.32 of the Council's rules of procedure, 
the Council accepted the petition for review insofar as it related to the 
agency's exception which alleged that the award violates applicable law 
and appropriate regulation. U

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other grounds 
similar to those applied by the courts in private sector labor- 
management relations.

As previously noted, the Council accepted the agency's petition for review 
insofar as it related to its exception which alleged that the award 
violates applicable law and appropriate regulation. Because this case 
involves an issue within the jurisdiction of the Comptroller General's 
Office, the Council requested from him a decision as to whether the 
arbitrator's award violates applicable law and regulations. The Comptroller 
General's decision in the matter, B-193389, November 29, 1978, is set 
forth below:

This action responds to the Federal Labor Relations Council's 
request of October 30, 1978, for an advance decision on implementing 
the award of administrative leave granted by the arbitrator in Internal 
Revenue Service, Brookhaven Service Center and National Treasury 
Employees Union (James A. Morris, Arbitrator), FLRC No. 78A-68.
This case is before the Federal Labor Relations Council as a result 
of a petition for review filed by the agency alleging that the award 
violates applicable laws and regulations. Our jurisdiction is based 
upon the authority of the Comptroller General under 31 U.S.C. §§ 74

The Arbitrator’s Award

Ij The agency requested and the Council granted, pursuant to section 
2411.47(f) of the Council's rules of procedure, a stay of the award pending 
determination of the appeal.
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and 82d to make decisions involving the expenditure of appropriated 
funds and is exercised under the rules published in 43 Fed. Reg.
32,395, July 27, 1978, (4 C.F.R. Chapter I, part 21).

The issue is whether 2 days of paid administrative leave may lawfully 
be granted because severe snow conditions at the employee's place 
of vacation prevented the employee's scheduled return to work at her 
permanent duty station located over 200 miles away. For the purpose 
of deciding this issue, we assume administrative leave to mean an 
excused absence with pay without the agency charging the employee's 
accumulated annual leave.

Mrs. Peggy Ann Mistier, the grievant in the arbitration case, is an 
employee of the Internal Revenue Service (IRS) at its Brookhaven 
Service Center, Holtsville, New York, on Long Island. She was 
authorized annual leave for her vacation and was due to report back 
at the Brookhaven Service Center on March 23, 1977. However, 
severe snow conditions had developed where she was vacationing at 
Decatur, Otsego County, New York, located over 200 miles from the 
Brookhaven Service Center. Mrs. Mistier made reasonable continuing 
efforts to return to Long Island on March 22, 23, and 24, 1977, but was 
unable to do so until March 25, 1977, because of the snow at Decatur. 
This emergency condition did not exist in the vicinity of the 
Brookhaven Service Center. She notified her supervisor on March 22 
and 23 of her inability to report for work as scheduled on March 23 
and 24, and she later provided documentation of her efforts to 
return.

Several days later, Mrs. Mistier requested 16 hours of administrative 
leave for her absence on March 23 and 24 due to inclement weather 
conditions, pursuant to Article 18, section 2(B), of the collective 
bargaining agreement between the Brookhaven Service Center and the 
National Treasury Employees Union, Chapter No. 99. The request was 
denied by Brookhaven, leading to the filing of a grievance and an 
arbitration hearing.

The arbitrator's opinion awarding the administrative leave was based 
on bargaining history, past practice, and the intent of the parties 
concerning section 2(B) of Article 18. The full text of Article 18, 
Section 2 of the agreement reads as follows:

"Article 18 Administrative Leave, Section 2.

"A. The employer agrees that whenever it becomes necessary to 
close an office because of inclement weather or any other emergency 
situation and to grant administrative leave to those who are 
excused because of the emergency, reasonable efforts will be made 
to inform all employees by private or public media.
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"B. If emergency conditions described above exist and prevent 
an employee from getting to work, and the Center is not closed, 
the employee may be granted administrative leave for absence from 
work for a part or all of his/her workday if he/she provides the 
Employer with reasonably acceptable documentation that he/she 
made a reasonable, continuing effort to reach work but that the 
emergency conditions prevented him/her from doing so. The 
Employer at his option, may waive the above requirement for 
dociimentation for absences of one (1) hour or less."

The arbitrator stated that there was an honest difference of opinion 
between management and the union over the intended meaning of 
section 2(B). He noted that there was no specification that the 
emergency weather conditions must be those prevailing in the 
commuting area. He concluded that, since the parties did not 
restrict the emergency conditions provision to the commuting area 
of the Brookhaven Service Center, it applied to a situation where 
the emergency snow conditions occurred at the place of vacation 
outside the commuting area. Therefore, he found that the grievant 
was entitled to administrative leave under section 2(B), Article 18.

The IRS in its petition for review before the Federal Labor Relations 
Council argues that the arbitrator’s interpretation of section 2(B) 
could not legally have been within the contemplation of the parties. 
The IRS characterizes a vacation emergency preventing an employee's 
return to duty as purely personal to the employee if the emergency 
occurs at a place of vacation distant from the commuting area.
It believes that a Federal agency may not lawfully grant administrative 
leave for a purely personal emergency of this kind.

The union in its response agrees with the arbitrator's reasoning.
It points out that an arbitrator's award should not be interfered with 
solely because a reviewing authority interprets a collective bargaining 
agreement differently than the arbitrator.

Our review of an arbitrator's award is conducted to determine whether 
the award is consistent with laws, regulations, and applicable 
decisions, as they apply to the expenditure of appropriated funds.
We accept an arbitrator's reasonable interpretation of a negotiated 
agreement even though we might have interpreted it differently in 
the first instance. Roy F. Ross and Everett A. Squire, B-191266,
June 12, 1978. However, we cannot accept an interpretation which 
results in an award that contravenes applicable laws and regulations.

Our decision in 56 Comp. Gen. 865, 868 (1977), followed our 
consistent holdings that absence should be charged to annual leave 
if excess traveltime is:

"* * * attributable to the employee's delay or deviation from 
the direct route of travel for personal reasons or where the 
excess traveltime is otherwise a matter of personal convem'onrp 
to the employee * * (Emphasis added.)
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The guidelines in Federal Personnel Manual Supplement 990-2, Book 
610, Appendix A, para. A-2, similarly exclude personal reasons for 
granting administrative leave during emergency situations. There, 
an emergency is defined as "one which may prevent employees in 
significant numbers from reporting for work * * Further, para.
A-2 says the emergency "must be general rather than personal in 
scope and impact."

The only statutory provision we are aware of'Which specifically 
recognizes the general authority of an executive agency to grant 
administrative leave is 5 U.S.C. § 6326, enacted by Public Law 
90-588, October 17, 1968, 82 Stat. 1151. It authorizes up to 3 days' 
absence with pay and without charge to leave for funerals of 
immediate relatives who die as a result of serving in the Armed 
Forces in a combat zone. Subsection (c) of this provision provides:

"This section shall not be considered as affecting the authority 
of an Executive agency, except to the extent and under the 
conditions covered under this section, to grant administrative 
leave excusing an employee from work when it is in the public 
Interest." (Emphasis added.)

In our view this provision merely sanctions previously issued 
decisions, regulations, and instructions regarding such leave. Its 
significance to the present case, moreover, is that it recognizes 
that the administrative leave authorized is to further the "public 
interest," as distinct from the purely personal interest of the 
employee.

The present case involves the typical situation where a Federal 
agency has no control over selecting the place of vacation, which can 
be as far distant, remote, and susceptible to emergency situations as 
the employee elects. By picking a vacation spot away from hJs 
permanent duty station, the employee establishes the degree oi risk 
that his return to duty will be delayed. It has always been the 
responsibility of the employee to return to duty after a vacation.
In this sense, an emergency at the vacation site and any resulting 
delay are essentially personal to the employee. As discussed above 
under our decision in 56 Comp. Gen. 865 (1977), administrative leave 
is not permitted for such personal reasons. This kind of emergency 
concerns the employee's private interest, rather than the public 
interest recognized as appropriate for administrative leave under 
5 U.S.C. § 6326(c).

The arbitrator's award violates applicable law and regulations 
governing the authority of the IRS to grant administrative leave. 
Consequently the award of administrative leave to Mrs. Mistier may 
not be implemented.
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Based upon the foregoing decision of the Comptroller General, it is clear 
that the arbitrator’s award, granting the grievant administrative leave for 
the 2 days she was unable to return to work because of inclement weather 
conditions where she was vacationing, violates applicable law and 
regulations and must be set aside.

Conclusion

For the foregoing reasons, and pursuant to section 2411.37(b) of the 
Council’s rules of procedure, we set aside the arbitrator’s award.

By the Council.

Issued: December 22, 1978
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Internal Revenue Service, Atlanta Service Center and National Treasury 
Employees Union, Chapter 70 (Forsythe, Arbitrator). The arbitrator 
found that a warning letter of inefficiency given the grievant was grievable 
under the'negotiated agreement, and that, in the facts of the case, the 
letter should not be permanently contained in the grievant's personnel 
file. As an award, the arbitrator directed that the letter be removed from 
the grievant*s personnel file. The agency appealed to the Council, request­
ing that the Council accept its petition for review of the arbitrator's 
award based on two exceptions, contending (1) that the arbitrator exceeded 
his authority, and (2) that the award did not draw its essence from the 
agreement. The agency also requested a stay of the arbitrator's award.

Council action (December 22, 1978). The Council held that the agency's 
petition for review failed to describe facts and circumstances to support 
its exceptions. Accordingly, the Council denied the agency's petition 
because it failed to meet the requirements for review set forth in section
2411.32 of the Council's rules of procedure. The Council also denied the 
agency's request for a stay.

FLRC No. 78A-78
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December 22, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Morris A. Simms 
Director of Personnel 
Department of the Treasury 
Washington, D.C. 20220

R e : Internal Revenue Service, Atlanta
Service Center and National Treasury 
Employees Union, Chapter 70 (Forsythe, 
Arbitrator), FLRC No. 78A-78

Dear Mr. Simms:

The Council has carefully considered the agency's petition for review 
and request for stay of the arbitrator's award, and the union's opposition 
thereto, filed in the above-entitled case.

According to the arbitrator's award and the record before the Council, 
the dispute in this matter arose when the grievant, a WAE (When Actually 
Employed) data transcriber at the IRS Atlanta Service Center (the 
activity), was given a warning letter of inefficiency which gave her 
sixty days to improve her work performance. The grievance resulting 
in the instant arbitration arose as a result of the grievant's allegation 
that the warning letter was not issued pursuant to the proper procedures.

The issues before the arbitrator as stipulated by the parties were as 
follows:

(1) Whether the warning letter of inefficiency given the grievant 
is grievable under the Agreement pursuant to Article 8,
Section 1(a) [Footnote added.]

\j Article 8 (EVALUATIONS OF PERFORMANCE), Section 1, of the parties' 
negotiated agreement provides as follows:

A. All evaluations of performance provided for under the terms
of this Agreement will be made in a fair and objective manner. 
Evaluations will be made only by the employee's immediate 
supervisor who is immediately responsible for the employee's 
work and who assigns, reviews, and evaluates the employee's 
work; provided however that if the immediate supervisor is to 
be considered for a vacant position for which the employee is 
also being considered, the evaluation will be made by the 
next higher level manager.
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(2) If the warning letter of inefficiency is grievable as an
evaluation of performance pursuant to Article 8, Section 1(a) 
whether it was warranted under the circumstances of this case.

With respect to the first issue of whether the warning letter of 
inefficiency was grievable under the agreement, the union took the 
position before the arbitrator that a letter of inefficiency is an 
evaluation of performance pursuant to Article 8, Section 1(a) of the 
agreement and, therefore, an employee has a right to grieve such a 
letter as an evaluation when such evaluation is completed. The agency's 
position essentially was that the warning letter wa'S a "narrative 
recordation" resulting from counseling rather than an evaluation of 
performance, and, as such, was not subject to the negotiated grievance 
procedure in accordance with Article 8, Section 1(c) of the negotiated 
agreement.

The arbitrator, in addressing the first issue and finding the matter 
to be grievable, stated in part as follows:

. . . there are differences between a narrative recordation and a 
warning letter of inefficiency . . . .

The sixty day letter then is one which in industrial relations is 
regarded as a part of "progressive discipline" and an opportunity to 
give an employee an opportunity to correct his or her behavior or to 
question the contents thereof. This Arbitrator is mindful that he 
is dealing only with the Agreement between this Agency and the NTEU 
but makes the above observation as a part of intent which must be 
realized for any successful involvement in Employer-Employee 
relations, and this then is a grievable matter.

!

(Continued)
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B. A copy of each evaluation as provided in A above will be 
furnished to the employee, and will be discussed with the 
employee at least two work days prior to its filing. An 
employee's initials on an evaluation, where initialing is 
provided for, indicates only that the evaluation has been 
received, and does not necessarily indicate an employee's 
agreement with the evaluation.

C. The Employer will counsel employees in relation to their 
overall performance on an as-needed basis. When a narrative 
recordation results from such counseling, the affected employee 
will be given a copy of the recordation and will have the right 
to make written comments concerning any disagreement with the 
recordation. These written comments will be attached to and 
become a part of the recordation. The Employer shall have the 
right to use such recordation when evaluations provided for in 
A above are being completed and the content thereof (i.e., the 
recordation) may not be grieved except in relation to a 
grievance related to the completed evaluations in A above.
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The arbitrator went on to find that, in the facts of this case, the 
letter should not be permanently contained in the grievant’s personnel 

file and awarded as follows:

The Union's request in the case of [the grievant] is granted, to 
the extent that the letter of inefficiency should be removed from 

her personnel file.

The agency's petition seeks Council review of the award on the basis of 
the two exceptions discussed below. The union filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions 
to the award present grounds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-management relations."

In its first exception, the agency contends that the arbitrator exceeded 
his authority. In support of this exception, the agency asserts that the 
arbitrator's reference to discipline in the discussion accompanying his 
award indicates that the arbitrator failed to address the issue submitted 
by the parties which involved performance evaluation and that, in fact, 
the arbitrator based his award on discipline, an issue not submitted to 
him. The agency concludes that, by so basing his decision, the arbitra­
tor exceeded his authority by determining an issue not submitted to 
arbitration, and by failing to decide the issue submitted; and, further, 
by violating the restriction on his authority as set forth in the submission 

agreement and the parties' negotiated agreement; and finally, by adding 
to and modifying the agreement by including an evaluation of performance 
as a form of disciplinary action.

The Council will grant a petition for review of an arbitrator's award 
where it appears, based upon the facts and circumstances described in 
the petition, that the arbitrator exceeded his authority. Thus, the 
Council will grant a petition for review where it appears that the 
exception presents grounds that an arbitrator exceeded his authority 
by determining an issue not included in the question(s) submitted to 
arbitration. Long Beach Naval Shipyard and Federal Employees Metal 
Trades Council (Steese, Arbitrator), 3 FLRC 83 [FLRC No. 74A-40 
(Jan. 15, 1975), Report No. 62]; or by going beyond the scope of the 
submission agreement. Pacific Southwest Forest and Range Experiment 
Station, Forest Service, Department of Agriculture and American 
Federation of Government Employees, Local 3217 (Myers, Arbitrator),
4 FLRC 198 [FLRC No. 75A-4 (Mar. 18, 1976), Report No. 101]; or by 
violating a specific limitation or restriction on his authority which 
is contained in the negotiated agreement. Department of the Air Force, 
Newark Air Force Station and American Federation of Government Employees, 
Local 2221 (Atwood, Arbitrator), 5 FLRC 230 [FLRC No. 76A-116 (Mar. 31,
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1977), Report No. 123]; or by adding to, or modifying any of the terms of 
the agreement, Charleston Naval Shipyard and Federal Employees Metal 
Trades Council of Charleston (Williams, Arbitrator), 3 FLRC 415 [FLRC 
No. /5A-7 (June 26, 1975), Report No. 76].

In the instant case, however, the Council is of the opinion that the 
agency’s petition does not describe facts and circumstances to support 
its exception that the arbitrator exceeded his authority in any manner.
In this regard, the Council notes that the arbitrator, in his opinion 
accompanying his award, addressed both issues submitted to him with 
citation to and based upon the disputed agreement provision, and made 
his award accordingly. The agency presents no facts and circumstances 
to support its assertion that the arbitrator exceeded his authority in 
any of the ways alleged by his reference to discipline in his opinion 
accompanying his award. Accordingly, the agency's first exception 
provides no basis for acceptance of the agency's petition under section
2411.32 of the Council's rules.

The agency's second exception alleges that the arbitrator's award does 
not draw its essence from the agreement. The agency contends in this 
regard that the arbitrator went outside the parties' agreement when he 
found that the warning letter was a part of progressive discipline in 
industrial relations and thus grievable. According to the agency, the 
arbitrator failed to confine himself to the agreement when making his 
award since nowhere in the labor agreement is such a letter defined or 
mentioned as a form of discipline.

The Council will grant a petition for review of an arbitration award in 
cases where it appears, based upon the facts and circumstances described 
in the petition, that the award fails to draw its essence from the 
collective bargaining agreement, NAGE Local R3-14 and Federal Aviation 
Administration, Oklahoma City, Oklahoma (Stratton, Arbitrator), 3 FLRC 
475 [FLRC No. 74A-38 (July 30, 1975), Report No. 79], However, the 
Council is of the opinion that the agency's second exception is not 
supported by the facts and circumstances described in the petition. In 
this regard, the agency has presented no facts and circumstances to 
demonstrate that the arbitrator's award, based upon his interpretation 
and application of the parties' agreement, is so palpably faulty that no 
judge, or group of judges, could ever conceivably have made such a ruling; 
or that the award could not in any rational way be derived from the 
agreement; or that it evidences a manifest disregard of the agreement; 
or on its face represents an implausible interpretation thereof, NAGE 
Local R8-14 and Federal Aviation Administration, Oklahoma City,
Oklahoma, supra. Furthermore, to the extent that the agency's exception 
is based upon the arbitrator's discussion, the Council has consistently 
held that it is the award rather than the conclusion or specific 
reasoning employed by an arbitrator that is subject to challenge. E.g., 
Federal Employees Metal Trades Council and Portsmouth Naval Shipyard 
(Heller, Arbitrator), 4 FLRC 444 [FLRC No. 76A-36 (Aug. 31, 1976),
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Report No. 111]. Therefore this exception provides no basis for 
acceptance of the agency's petition under section 2411.32 of the Council’s 
rules.

Accordingly, the agency's petition for review is denied because it 
fails to meet the requirements for review set forth in section 2411.32 
of the Council's rules of procedure. The agency's request for a stay 
is likewise denied.

By the Council.

Sincerely,

Henry 
Executi

zier III 
irector

'0

rqj

im-

cc: S. Flig 
NTEII
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Marshall Space Flight Center, Marshall Space Flight Center, Alabama,
A/SLMR No. 1060. The Assistant Secretary, upon an Application for Decision 
on Grievability or Arbitrability filed by the union (Local 27, Marshall 
Engineers and Scientists Association, IFPTE), found, by decision of June 8, 
1978, that the matter in dispute was grievable and arbitrable. Subsequently, 
in response to a request from the union for assistance regarding compliance, 
the Assistant Secretary, by decision of August 25, 1978, concluded that full 
compliance with his earlier decision could be achieved only by submitting 
all unresolved arbitrable issues raised by the subject grievance to an 
arbitrator in a single proceeding. The agency (NASA) filed an appeal with 
the Council on September 26, 1978, seeking review of the Assistant 
Secretary's decisions of June 8 and August 25, 1978. The agency also 
requested a stay.

Council action (December 22, 1978). The Council held that to the extent 
the agency's petition sought review of the Assistant Secretary's decision 
of June 8, 1978, the petition was untimely filed; and to the extent that it 
sought review of his decision of August 25, 1978, regarding compliance, it 
did not meet the requirements of section 2411.12 of the Council's rules 
of procedure. Accordingly, the Council denied the agency's petition for 
review. The Council likewise denied the agency's request for a stay.

LRC No. 78A-132
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December 22, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. S. Neil Hosenball 
General Counsel 
National Aeronautics and 

Space Administration 
400 Maryland Avenue, SW. 
Washington, D.C. 20546

Re: Marshall Space Flight Center. Marshall 
Space Flight Center, Alabama, A/SLMR 
No. 1060, FLRC No. 78A-132

Dear Mr. Hosenball:

The Council has carefully considered the agency's petition for review 
and request for a stay in the above-entitled case, which you filed with 
the Council on September 26, 1978.

In this case, as found by the Assistant Secretary, the activity (Marshall 
Space Flight Center) and the union (Marshall Engineers and Scientists 
Association, Local 27, International Federation of Professional and 
Technical Engineers) are parties to a collective bargaining agreement 
containing a negotiated grievance procedure. Pursuant to that procedure, 
the union filed a grievance alleging violations of various provisions of 
the parties’ agreement in the filling of two supervisory positions by the 
activity. The activity rejected the union’s grievance on the ground that 
the positions in question were outside the bargaining unit. The union 
then filed an Application for Decision on Grievability or Arbitrability 
with the Assistant Secretary.

The Assistant Secretary, by decision of June 8, 1978, adopting the find­
ings, conclusions and recommendations of the Administrative Law Judge, 
found "that the issue raised by the grievance herein concerning whether 
certain provisions of the negotiated agreement are applicable to super­
visory positions involves a question of interpretation and application 
of the negotiated agreement and, therefore, is grievable and arbitrable.' 
The Assistant Secretary then found that the union’s grievance was "sub­
ject to the grievance and arbitration procedures under the terms of the 
parties' negotiated agreement," and ordered the activity to comply with 
that finding.

It appears that thereafter a disagreement arose between the parties as to 
what constituted full compliance with the Assistant Secretary's decision. 

By letter of June 15, 1978, the activity advised the union that it was at
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that time prepared to submit to arbitration only the issue of "whether 
certain provisions of the negotiated agreement are applicable to super­
visory positions"; and that in the event that the arbitrator resolved that 
threshold issue in favor of the union, the union's grievance would be 
remanded to the parties for separate processing on its merits under the 
terms of their agreement. The union's position was that the threshold 
issue had already been decided by the Assistant Secretary in favor of the 
union and that full compliance with the Assistant Secretary's decision 
required submission of the grievance to arbitration for resolution on its 
merits.

Subsequently, the union sought the assistance of the Assistant Secretary 
with respect to the compliance matter. The Assistant Secretary responded 
by letter of August 25, 1978, reiterating the findings set forth in his 
June 8, 1978, decision, and stating;

In my opinion, where, as here, a threshold issue has been found to 
be arbitrable as well as the merits of a particular grievance, it 
will effectuate the purposes and policies of the Executive Order to 
submit all unresolved arbitrable issues (both threshold issues and 
the merits of the grievance) to an arbitrator in a single proceeding. 
This will promote the expeditious resolution of the grievance 
involved by permitting the arbitrator to resolve the merits of the 
grievance if he concludes with respect to the threshold issue that 
the negotiated agreement covers such grievance. In my view, the 
promotion of the expeditious resolution of an entire grievance in 
one proceeding is consistent with the policy of the Order to encour­
age the speedy resolution of labor-management relations disputes and 
to avoid the proliferation of issues in multiple proceedings.

The Assistant Secretary concluded by finding that "full compliance in this 
matter can be achieved only by submitting all unresolved arbitrable issues 
raised by the instant grievance to an arbitrator in a single proceeding." 
[Emphasis in original.]

In your appeal to the Council on behalf of the agency, you seek "review of 
the Finding and Order rendered . . . June 8, 1978, and August 25, 1978, by 
the Assistant Secretary." You then contend that such decision was "arbi­
trary and,capricious in holding that the merits of the subject grievance 
are arbitrable," and that the decision "presents a major policy issue in 
that the Assistant Secretary has expanded his responsibilities in grieva- 
bility/arbitrability determinations under [the Order] . . . ."

As to your appeal from the June 8, 1978, decision of the Assistant 
Secretary, you assert that the Assistant Secretary modified his decision 
of June 8, 1978, by his action of August 25, 1978, and, in effect, there­
fore, that your appeal is timely with respect to the earlier decision.
We cannot agree with your assertion. In his action of August 25, 1978, 
the Assistant Secretary merely reiterated the findings set forth in his 
decision of June 8, 1978, and provided information, along with rationale.
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as to the manner in v;hich full compliance with that decision should be 
achieved. Thus, the Assistant Secretary's post-decision action of 
August 25, 1978, did not materially change his decision of June 8, 1978, 
but, rather, constituted a separate and distinct action confined to the 
issue of compliance.

Therefore, to the extent that your petition seeks review of the Assistant 
Secretary’s decision of June 8, 1978, such petition was untimely filed 
under the Council's rules of procedure and cannot be accepted for review. 
The Assistant Secretary's decision of June 8, 1978, was served upon the 
parties by mail on that same date. Consequently, under sections 2411.13(b) 
and 2411.45(a) and (c) of the Council's rules of procedure, any appeal from 
that decision was due in the office of the Council on July 13, 1978. How­
ever, as stated above, the agency's appeal was not filed with the Council 
until September 26, 1978, or more than 2 months late, and no extension of 
time for such filing was requested by the agency or granted by the Council.

Accordingly, to the extent that the agency's petition seeks Council review 
of the Assistant Secretary's decision of June 8, 1978, the petition is 
hereby denied as untimely filed.

To the extent that your petition seeks review of the Assistant Secretary's 
separate decision of August 25, 1978, regarding compliance, the petition 
does not meet the requirements for review set forth in section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary regarding compliance does not appear arbitrary and capricious 
or present a major policy issue.

Section 6(b) of the Order confers considerable discretion on the Assistant 
Secretary, who "may require an agency or a labor organization . . .  to 
take such affirmative action as he considers appropriate to effectuate the 
policies of [the] Order." The Council has previously held that the author­
ity of the Assistant Secretary to issue orders includes the authority to 
interpret those orders. See, Department of the Navy, Naval Plant Repre­
sentative Office, Baltimore, Maryland, 3 FLRC 529 [FLRC No. 75A-59 
(Aug. 14, 1975), Report No. 80]. In the Council's opinion, it does not 
appear that the Assistant Secretary acted without reasonable justifica­
tion in the circumstances of this case when, in response to the union's 
request, he ruled that full compliance with his June 8, 1978, decision 
meant that the issues he had found arbitrable should be submitted together 
to arbitration for resolution in a single proceeding. Moreover, as to the 
alleged major policy issue, it does not appear that the Assistant Secretary 
thereby exceeded the scope of his authority under section 6(b) of the Order 
or that his compliance ruling otherwise presents a major policy issue 
warranting Council review.

Since the Assistant Secretary's decision of August 25, 1978, regarding 
compliance does not appear arbitrary and capricious and does not present 
any major policy issue, to the extent that the agency's petition seeks 
Council review of that decision, the petition fails to meet the require­
ments for review as provided under section 2411.12 of the Council’s rules
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of procedure, and is hereby denied, 
likewise denied.

By the Council.

The

cc: A/SLMR 
Labor

J. E. Lyons 
MESA/IFPTE

agency’s request for a stay is

Sincetely,

Henry B. Frazier III 
Executiv^^irector

razier III /
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Department of State, Passport Office, Chicago Passport Agency, Chicago, 
Illinois, A/SLMR No. 697, as supplemented by A/SLMR Nos. 929 and 1108. 
This appeal arose from a decision by the Assistant Secretary, subsequently 
reaffirmed following the Council's request for further consideration and 
clarification, finding that a unit of approximately 45 employees of the 
activity sought by the union (American Federation of Government Employees, 
AFL-CIO, Local 3671) was appropriate for the purpose of exclusive recogni­
tion. The Council accepted the agency's petition for review, concluding 
that the Assistant Secretary's decision, as supplemented, presented a 
major policy issue as to whether the decision was consistent with and pro­
moted the purposes and policies of the Order, especially those reflected 
in section 10(b). (Report No. 159)

Council action (December 28, 1978). For reasons fully detailed in its 
decision, the Council concluded that the Assistant Secretary's decision, 
as supplemented, was inconsistent with and failed to promote the purposes 
and policies of the Order, particularly those reflected in section 10(b), 
and further, that the unit sought was not appropriate for purposes of 
exclusive recognition under the Order. Accordingly, pursuant to section 
2411.18(b) of the Council's rules of procedure, the Council set aside the 
Assistant Secretary's decision, as supplemented, and remanded the case for 
action consistent with its decision.

FLRC No. 76A-147

I
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Department of State 
Passport Office 
Chicago Passport Agency 
Chicago, Illinois

and
A/SLMR No. 697, as supplemented 
by A/SLMR Nos. 929 and 1108, FLRC 
No. 76A-147

American Federation of Government 
Employees, AFL-CIO, Local 3671

DECISION ON APPEAL FROM 
ASSISTANT SECRETARY'S DECISION AS SUPPLEMENTED

Background of Case

This case is before the Council on the agency's petition for review of 
the Assistant Secretary's decision in A/SLMR No. 697, as supplemented 
in A/SLMR Nos. 929 and 1108 pursuant to the Council's request for further 
consideration and clarification of his initial decision. In his decision, 
as supplemented, the Assistant Secretary found appropriate a unit of all 
(approximately 45) nonprofessional permanent, temporary and seasonal 
employees at the Department of State, Passport Office, Chicago Passport 
Agency, Chicago, Illinois (the activity).

More particularly, the Assistant Secretary, in his initial decision, found 
that the unit sought by the union (American Federation of Government 
Employees, AFL-CIO, Local 3671) is appropriate for the purpose of exclusive 
recognition under the three criteria set forth in section 10(b) of the 
Order, and directed an election in such unit. The election resulted in 
the union's certification as exclusive representative of the unit. The 
agency, on behalf of the activity, petitioned the Council for review of 
the Assistant Secretary's decision and requested a stay. The Council, 
before determining whether to accept or deny the agency's petition for 
review, decided to request clarification by the Assistant Secretary of 
the decision in A/SLMR No. 697, in light of the Council's consolidated 
DCASR decision which had been issued subsequent to A/SLMR No. 697.— '

]̂/ Defense Supply Agency, Defense Contract Administration Services 
Region (DCASR), San Francisco, California, Defense Contract Administration 
Services District (DCASD), Salt Lake City, Utah, A/SLMR No. 461, FLRC 
No. 75A-14; Defense Supply Agency, Defense Contract Administration Services.

(Continued)
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The Assistant Secretary, finding that "the record did not provide an 
adequate basis upon which to make affirmative determinations regarding 
effective dealings and efficiency of agency operations as required by 
the Council," remanded the case to the appropriate Regional Administrator 
for the purpose of reopening the record to secure additional evidence 
relating to these criteria (A/SLMR No. 929). In his second supplemental 
decision (A/SLMR No. 1108), the Assistant Secretary, upon the entire 
record in this case, reaffirmed the previous finding that the unit sought 
is appropriate for the purpose of exclusive recognition under the Order.

The pertinent factual background herein, based upon the findings of the 
Assistant Secretary, is as follows; The overall mission of the Department 
of State Passport Office (Passport Office) is to administer laws relating 
to nationality and to conduct all passport activities. The specific mission 
of its field agencies is to provide passport services to persons within 
their assigned geographical areas. The Passport Office is part of the 
Bureau of Security and Counselor Affairs in the Department of State. It 
has a national office in Washington, D.C. and ten field agencies located 
throughout the United States, one of which is the activity involved herein. 
Each field agency is under the direction of an Agent-In-Charge (AIC) who 
reports directly to the Director of the Passport Office.

The Passport Office field agencies and the national office are linked 
together by a teletype network and contact each other as needed. While 
there is no evidence of regular temporary interchange of personnel among 
the various field agencies, during the past nine years lateral transfers 
into the activity involved herein occurred frequently.

2/
The claimed unit within the activity consists of approximately 45 employees.- 
The skills required and the duties performed by these employees are 
essentially the same as those at the other field agencies. Common personnel 
policies and practices apply to all the field agencies. These personnel 
policies are established for all employees of the agency by the Bureau of 
Personnel for the Department of State located at agency headquarters in 
Washington, D.C. The agency's Bureau of Personnel also has final adminis­
trative authority over labor relations matters and personnel actions 
involving Passport Office employees. Thus, final approval for personnel

(Continued)

Region, San Francisco, A/SLMR No. 559, FLRC No. 75A-128; and Defense 
Supply Agency, Defense Contract Administration Services Region (DCASR),
San Francisco, Defense Contract Administration Services District (DCASD), 
Seattle, Washington, A/SLMR No. 56A, FLRC No. 76A-4 [4 FLRC 668 (Dec. 30, 
1976), Report No. 119].

2! According to the record, as of January 1978, the total strength of 
the field agencies and the national headquarters was 868 on-board permanent 
and temporary employees.
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actions is vested solely within the Bureau of Personnel in Washington, D.C., 
while at the activity level the AIC implements personnel policies and makes 
recommendations on personnel actions which are forwarded to the agency's 
Bureau of Personnel for approval. On personnel matters such as promotions, 
overtime, travel, awards, hiring at the' GS-7 level and below, formal 
discipline, layoffs, training, and position descriptions, the activity's 
AIC forwards his recommendations to the Bureau of Personnel for approval 
and these recommendations are generally adopted.

With regard to labor relations, such policy is established for the entire 
Passport Office by the agency's Deputy Under-Secretary of State for 
Management. Labor relations personnel, located in the Bureau of Personnel 
in Washington, D.C., are authorized to handle all labor relations matters 
for the agency's Passport Office. No labor relations personnel are assigned 
to, or located at, the activity.

Finally, while local personnel problems (such as work breaks, lunch periods, 
starting and quitting times and procedures for rotating the Duty Officer 
assignment) can be resolved at the activity level, a nationwide unit, as 
indicated by the Assistant Secretary, "would result in a uniform policy 
nationally, and the potential for inconsistencies among the [ajctivity 
level offices would be less in a unit structure which followed the .
centralized operational and organizational structure of the [ajgency."—

As already stated, the Assistant Secretary, in his decision as supplemented, 
found that the unit limited to the 45 employees of the Chicago field agency 
met the three criteria of section 10(b) of the Order and therefore was 
appropriate for the purpose of exclusive recognition under the Order.

Upon consideration of the agency's petition for review and the supplement 
thereto, the Council determined that a major policy issue is presented by 
the decision of the Assistant Secretary as supplemented, namely: Whether 
the Assistant Secretary's decision in this case is consistent with and 
promotes the purposes and policies of the Order, especially those reflected 
in section 10(b). The Council also granted the agency's request for a 
stay. Neither of the parties filed a separate brief on the merits. Instead, 
the agency relied upon earlier submissions to the Council in support of its 
appeal, and the union incorporated by reference an earlier submission to 
the Assistant Secretary as its brief before the Council. The Council has 
carefully considered these documents as well as the entire record in the 
case in reaching its decision herein.

Opinion

As previously indicated, the Assistant Secretary, upon further consideration 
and clarification of his initial decision (A/SLMR No. 697) in light of the 
consolidated DCASR decision pursuant to the Council's request, found that 
a unit of all (approximately 45) nonprofessional permanent, temporary, and 
seasonal employees at the activity was appropriate for exclusive recognition

2/ The record is unclear as to the impact of the claimed unit on agency 
operations in terms of cost, productivity and use of resources, as compared 
to the impact of a more comprehensive unit.
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(A/SLMR No. 1108). The major policy issue raised herein is whether the 
instant decision as supplemented is consistent with and promotes the 
purposes and policies of the Order, especially those reflected in section 

10(b).

In its consolidated DCASR decision, the Council set forth and explicated 
certain principles which flow from section 10(b) of the Order and, in so 
doing, further emphasized the dual objectives of preventing further 
fragmentation of bargaining units as well as reducing existing fragmenta­
tion, as follows (supra n. 1, 4 FLRC 668 at 677):

Before the Assistant Secretary may find that a proposed unit is 
appropriate for purposes of exclusive recognition under the Order, 
he must make an affirmative determination that the proposed unit 
satisfies equally each of the three criteria contained in section 
10(b). That is, he must consider equally the evidence going to 
each of the three criteria and, as required by section 10(b), find 
appropriate only units which not only ensure a clear and identifiable 
community of interest but also promote effective dealings and 
efficiency of agency operations. In making the affirmative determina­
tion that a proposed bargaining unit satisfies each of the three 
criteria, the Assistant Secretary must first develop as complete 
a record as possible, soliciting evidence from the parties as 
necessary, and then ground his decision upon a careful, thorough 
analysis of subsidiary factors or evidentiary considerations which 
provide a sharp degree of definition and precision to each of the 
three criteria. Finally, and most importantly, the Assistant 
Secretary must make the necessary affirmative determinations that 
a unit clearly, convincingly and equally satisfies each of the 10(b) 
criteria in recognition of and in a manner fully consistent with the 
purposes of the Order, including the dual objectives of preventing 
further fragmentation of bargaining units as well as reducing existing 
fragmentation, thereby promoting a more comprehensive bargaining unit 
structure.

Moreover, in its letter requesting clarification of the Assistant Secretary's 
initial decision herein, the Council quoted and discussed at length its 
consolidated DCASR decision, thereby directing his attention to the detailed 
principles set forth therein.

The Council, reaffirming the principles enunciated in the consolidated 
DCASR decision for the reasons fully explicated by the Council in that 
decision, which are equally applicable herein, finds, upon careful consid­
eration of the entire record in the instant case, that the Assistant 
Secretary's decision as supplemented in the instant case is inconsistent 
with and fails to promote the purposes and policies of the Order, especially 
those reflected in section 10(b). Therefore, the Council finds that the 
unit sought by the union is not appropriate for the purposes of exclusive 
recognition under the Order.
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In more detail, the Council is of the opinion that, while the Assistant 
Secretary made an affirmative determination that the proposed unit satisfied 
each of the three appropriate unit criteria contained in section 10(b), he 
did not, "most importantly," make his determination "in recognition of and 
in a manner fully consistent with the purposes of the Order," specifically 
the objective "of preventing further fragmentation of bargaining units 
. . . , thereby promoting a more comprehensive bargaining unit structure."

Thus, the Assistant Secretary based his finding that the 45 employees in 
the unit sought "share a clear and identifiable community of interest 
separate and distinct from all other employees of the [a]gency" on a 
number of specific factors, i.e., that "the employees in the unit sought 
share a common mission, common supervision, common working conditions, 
uniform personnel and labor relations policies, essentially similar job 
classifications and, generally, do not experience significant interchange 
or tranfer among other organizational components of the [a]gency". However, 
the decision of the Assistant Secretary fails adequately to recognize 
and properly to weigh the factors which clearly demonstrate the community 
of interest shared by all employees in the Passport Office. Thus, for 
example, as to the above considerations expressly relied upon in the 
Assistant Secretary's decision, the specific mission of all the field 
agencies within the Passport Office is to provide the same passport 
services to persons within their assigned areas; the skills required and 
the duties performed by the 45 employees in the unit sought at the activity 
were essentially the same as those at the other field agencies; personnel 
policies and practices are centrally established and administered at agency 
headquarters in Washington, D.C. and apply uniformly to all employees of 
the agency, not just to the 45 employees in the unit sought; labor relations 
policy also is centrally established for the entire Passport Office at 
headquarters in Washington, D.C., where all labor relations personnel for 
the agency are located and are authorized to handle all labor relations 
matters for the Passport Office; while local personnel problems can be 
resolved at the activity level, final approval for personnel actions is 
vested solely within the agency's Bureau of Personnel in Washington, D.C.; 
lateral transfers into the activity have occurred regularly over the past 
nine years; and a nationwide unit of all Passport Office employees, rather 
than the unit sought, would reduce potential inconsistencies among the 
activity level offices by following "the centralized operational and 
organizational structure of the [a]gency." Under all of these circumstances, 
we conclude that the finding of a clear and ?.dentifiable community of interest 
among the 45 activity employees, separate and distinct from all other agency 
employees, is inconsistent with the purposes and policies of the Order, 
specifically the policy in section 10(b) of "preventing further fragmentation 
of bargaining units . . . , thereby promoting a more comprehensive bargaining 
unit structure."

Similarly, the Assistant Secretary found that the proposed unit "would 
promote effective dealings within the [ajgency" notwithstanding an expressed 
recognition that a number of factors considered in this regard (such as 
"the locus and scope of personnel authority, limitations on the negotiation
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of matters of critical concern to employees at the level of the petitioned 
for unit, the availability of negotiation expertise, experience of this 
[a]gency in other bargaining units, and the level at which labor relations 
policy is set in the [a]gency") would derogate from a conclusion as to 
thfe appropriateness of a unit at the activity level. Thus, as previously 
stated, the Assistant Secretary found, concerning the locus and scope of 
personnel authority within the agency, that the Bureau of Personnel located 
at agency headquarters in Washington, D.C., establishes and administers 
common personnel policies and practices for a n  employees of the agency 
and also retains final approval authority for personnel actions, thereby 
placing limitations on the negotiation of matters at the local level; 
that negotiating expertise is concentrated at the agency headquarters 
level (where labor relations policy is established for the entire Passport 
Office) and completely lacking at the activity level, where there are no 
labor relations personnel and there has been no history of collective 
bargaining within the Passport Office. In light of these factual deter­
minations, and for the reasons previously stated, we conclude that the 
finding that the proposed unit "would promote effective dealings within 
the agency" is inconsistent with the purposes and policies of the Order, 
especially the policy reflected in section 10(b) of "preventing further 
fragmentation of bargaining units . . . , thereby promoting a more 
comprehensive bargaining unit structure."

Finally, "[w]ith respect to efficiency of agency operations . . .  if the 
petitioned for unit [were] found appropriate," the Assistant Secretary 
specifically relied upon such factors as: (1) travel costs for the agency's 
negotiating team "could be" less than for a nationwide unit; (2) no unusual 
labor relations training costs would be incurred; (3) no additional labor 
relations personnel would be required; and (4) no allegation was made by 
the agency that two exclusively recognized bargaining units located elsewhere 
in the Department of State "have failed to promote the efficiency of its 
operations." However, in reaching his final conclusion with respect to 
the efficiency of agency operations, the Assistant Secretary failed to 
accord proper weight to his own additional factual determinations that 
(a) the employees in the unit sought enjoy a commonality of mission, personnel 
policies and practices and matters affecting working conditions with all 
employees of the Passport Office, and ,(b) "[a] nationwide unit . . . which 
followed the centralized operational and organizational structure of the 
[a]gency" would "result in a uniform policy nationally and [reduce] the 
potential for inconsistencies among the activity level offices . . . ."
As the Council stated in its consolidated DCASR decision (supra n. 1,
4 FLRC 668 at 681):

As to "efficiency of agency operations" among those factors which 
should be considered would be the benefits to be derived from a 
unit structure which bears some rational relationship to the 
operational and organizational structure of the agency . . . .
[T]he relationship between the proposed bargaining unit and the 
operational and organizational structure of the agency should be 
given substantial weight in ascertaining whether the unit will 
promote efficiency of agency operations. [Emphasis added.]
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Moreover, the Assistant Secretary's reliance upon the absence of an 
allegation by the agency that existing bargaining units elsewhere in 
the agency "have failed to promote the efficiency of its operations" 
is also inconsistent with the principles enunciated in the Council's 
consolidated DCASR decision. Thus, as the Council stated therein 
(4 FLRC 668 at 690):

[T]he Assistant Secretary may not rely upon "the absence of any 
specific countervailing evidence . . . as to a lack of effective 
dealings and efficiency of agency operations" in other existing 
bargaining units to make an affirmative finding regarding these 
criteria in a proposed unit.

Finally, with regard to the other factors relied upon by the Assistant 
Secretary in connection with "efficiency of agency operations," all 
relating essentially to the impact of the claimed unit on agency operations 
in terms of costs, as compared to the Impact of a more comprehensive unit, 
the Council also stated in its consolidated DCASR decision (4 FLRC 668 
at 686) that "more than cost factors are involved in a determination of 
the promotion of efficiency of agency operations . . • Thus, for
example, as previously Indicated (supra at 6), the Assistant Secretary 
should have given substantial weight to the organizational and operational 
structure of the agency in this regard, but failed to do so. Accordingly, 
in light of these considerations, and for the reasons previously stated, 
we conclude that the finding that the proposed unit would promote the 
efficiency of the agency's operations is inconsistent with the purposes 
and policies of the Order, specifically the policy reflected in section 
10(b) of "preventing further fragmentation of bargaining units . . . , 
thereby promoting a more comprehensive bargaining unit structure."

In conclusion, under all of the circumstances in this case, it is the 
Council's opinion that the Instant decision of the Assistant Secretary 
as supplemented is inconsistent with and fails to promote the purposes 
and policies of the Order, particularly those reflected in section 10(b), 
and further, that the unit sought is not appropriate for purposes of 
exclusive recognition under the Order.—

Conclusion

For the reasons set forth above, and pursuant to section 2411.18(b) of 
the Council's rules of procedure, we set aside the Assistant Secretary's

See also Defense Supply Agency, Defense Contract Administration Services 
Region (DCASR), Cleveland, Ohio, Defense Contract Administration Services 
Offices (DCASO's), Akron, Ohio and Columbus, Ohio, A/SLMR No. 687, 5 FLRC 631 
[FLRC No. 76A-97 (July 20, 1977), Report No. 131].
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decision as supplemented and remand the case for action consistent 
with our decision herein.

By the Council.

Issued: December 28, 1978

Cdi
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American Federation of Government Employees, Local 1760 and Northeastern 
Program Service Center (Wolff» Arbitrator). The arbitrator found that 
the agency was not justified in delaying the grievant's career-ladder 
promotion, and, as a remedy, ordered that the grievant's promotion be made 
retroactive to an earlier date with backpay. The Council initially denied 
the agency’s petition for review because it failed to meet the requirements 
for review set forth in section 2411.32 of the Council's rules of procedure 
(5 FLRC 792), but subsequently granted the agency's request for reconsidera­
tion of that decision, in light of the Comptroller General's decision in 
Matter of: Janice Levy— Arbitration Award of Retroactive Promotion and 
Backpay, B-190408, December 21, 1977. Thereafter, the Council accepted 
the agency's petition for review insofar as it related to the exception 
alleging that the award violated applicable law and appropriate regulation. 
The Council also granted the agency's request for a stay. (Report No. 149)

Council action (December 28, 1978). Based upon a decision of the 
Comptroller General, rendered in response to the Council's request, the 
Council found that the arbitrator's award of retroactive promotion and 
backpay violated applicable law and appropriate regulation. Accordingly, 
pursuant to section 2411.37(b) of its rules of procedure, the Council 
modified the arbitrator's award by striking the portion thereof found vio­
lative of applicable law and appropriate regulation. As so modified, the 
Council sustained the award and vacated the stay which it had previously 
granted.

FLRC No. 7 7A-31
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government Employees,
Local 1760

and FLRC N o . 77A-31

Northeastern Program Service Center

DECISION ON APPEAL FROM ARBITRATION AV*ARD

Background of Case

According to the arbitrator's award and the record before the Council, 
the grievant was hired by the Social Security Administration 
in September 197A under a temporary appointment as a GS-5 Claims 
Representative Trainee. After 3 weeks of training, he was assigned to 
a branch office of the agency. Because of the temporary nature of his 
appointment, he did not receive the normal 12 weeks of training. In 
May 1975 he was transferred to the activity where he was given a term 
appointment as a GS-5 Benefit Authorizer Trainee. He received, along 
with others hired in May 1975 for the same position, 7 weeks of training 
in a particular area of operations. They did not receive the full range 
of 16 weeks of formal training because of a backlog of cases the activity 
wanted to reduce. In September 1975 the grievant received a within-grade 
increase because he had performed at an acceptable level of competence 
at the GS-5 level for 1 year.

The dispute in this matter arose when in response to an inquiry from the 
grievant, the activity notified him in December 1975 that he was ineligible 
for promotion to GS-7 until he completed the full range of formal training. 
He then filed a grievance contending that the activity had violated the 
parties' negotiated agreement by refusing to promote him. On June 6, 1976, 
the grievant and the rest of this class of trainees were promoted to 
GS-7 without having received any additional documented training. Despite 
this promotion, the grievant contended that he was entitled to the 
promotion as of October 12, 1975, on the basis of a personnel policy which 
assertedly gives employees their career ladder promotions on the commence­
ment of the pay period following a within-grade increase if the employees 
are qualified. The matter was ultimately submitted to arbitration.

The arbitrator found that the grievant's failure to complete the full 
range of training was the responsibility of the activity. The 
arbitrator also observed that the grievant and the other trainees had 
been promoted in June 1976 without further training and that it was 
uncontroverted that the grievant was doing the same work in September
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and October of 1975 as he was in June 1976 when he was promoted. On this 
basis the arbitrator determined that the grievant was qualified for 
promotion to GS-7 in October 1975. He also determined than the activity 
was not justified in delaying the grievant's promotion until the other 
trainees were eligible for promotion. In the arbitrator's opinion 
"to permit this would, in effect, be denying Grievant the contractual 
'equal opportunity' in the promotion program (Art. 1 4 b ) . T h e  
arbitrator therefore sustained the grievance and ordered that the grievant 
be retroactively promoted effective October 12, 1975, with backpay.

Agency's Appeal to the Council

The agency filed a petition for review of t)ie arbitrator's award with 
the Council. The Council initially denied the agency's petition for review 
because it failed to meet the requirements for review set forth in section
2411.32 of the Council's rules of procedure. 5 FLRC 792 [FLRC No. 77A-31 
(Aug. 26, 1977), Report No. 136]. However, subsequent to the Council's 
decision denying the petition for review, the Comptroller General issued 
his decision in Matter of: Janice Levy— Arbitration Award of Retroactive 
Promotion and Backpay, B-190408, December 21, 1977. Because the 
Comptroller General's decision was of precedential significance with 
regard to the agency's petition for review, the Council granted the agency's 
request for reconsideration of the Council's decision of August 26, 1977, 
in which, as noted, the Council had denied the agency's petition for 
review. Upon reconsideration in light of the Comptroller General's 
decision in Janice Levy, the Council accepted the agency's petition for 
review insofar as it related to the agency's exception which alleges that 
the award violates applicable law and appropriate regulation. Also upon 
reconsideration, the Council determined that an issuance of a stay of the 
award was warranted and the agency's request for a stay was therefore 
granted.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

W  According to the arbitrator. Article 14, Section b of the parties 
negotiated agreement provides:

The parties agree to cooperate actively and positively in their 
efforts to carry out a plan of affirmative action to accomplish equal 
opportunity for all employees and to seek and achieve the highest 
potential and productivity in employment situations. The Bureau 
agrees to provide encouragement, assistance, and appropriate training 
opportunities so that all employees may utilize their abilities to 
the fullest extent.
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As previously noted, the Council accepted the agency's petition for review 
insofar as it related to its exception which alleges that the award violates 
applicable law and appropriate regulation.

Because this case involves an issue within the jurisdiction of the 
Comptroller General's Office and because the Council was uncertain in 
view of Janice Levy as to the applicability of prior Comptroller General 
decisions to the facts of this case, the Council requested from the 
Comptroller General a decision as to whether the arbitrator's award in 
this case violates applicable law or appropriate jregulation. The 
Comptroller General's decision in the matter, B-192556, December 4, 1978, 
is set forth below.

This action is in response to a request from the Federal Labor 
Relations Council, dated July 26, 1978, for an advance decision 
concerning the legality of implementing the backpay award of an 
arbitrator in the matter of American Federation of Government 
Employees, Local 1760 and .Northeastern Program Service Center 
(Wolff, Arbitrator), FLRC No. 77A-31. The arbitrator found that 
the agency, the Social Security Administration (SSA), was not 
justified in delaying the career-ladder promotion of an employee,
Mr. William Wilder, and the arbitrator awarded him a retroactive 
promotion with backpay.

The FLRC had initially, on August 26, 1977, denied the agency's 
petition for review of the award because it failed to meet the 
FLRC's requirements for review set forth in 5 C.F.R. § 2411.32. 
Subsequent to the FLRC's denial of review, we issued a decision in 
Janice Levy, B-190408, December 21, 1977, in which we invalidated 
an arbitrator's award of a retroactive promotion made under similar 
circumstances. Based on that decision, the SSA asked the FLRC to 
reconsider its denial of review in the present case. The FLRC 
granted the agency's request for reconsideration and accepted its 
petition for review of the arbitrator's award. The FLRC requests 
our decision as to whether, in light of the decision in Janice

» supra, the arbitrator's award in this case violates applicable 
law or appropriate regulation.

The facts in this case are that the grievant, Mr. Wilder, was hired 
by SSA in September 1974, under a temporary appointment as a Claims 
Representative Trainee, grade GS-5. Because Mr. Wilder was a 
temporary employee, he received only 3 weeks of training instead of 
the normal 12 weeks of training, and he was then assigned to a SSA 
branch office. On May 27, 1975, the grievant was transferred to 
SSA's Northeastern Program Service Center where he was given a term 
appointment as a Benefit Authorizer Trainee, grade GS-5. Mr. Wilder, 
along with 13 other Trainees who were hired in May 1975, then 
received 7 weeks of specialized training in lieu of the 16-week 
formalized training program since the agency wanted to reduce the 
backlog of cases in a certain area.
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In September 1975, Mr. Wilder received a within-grade increase in 
grade GS-5 but his subsequent request for a promotion to grade 
GS-7 was denied by the agency in December 1975 on the ground that 
he had not completed the full range of formal training necessary 
for a career-ladder promotion. The grievant and the other trainees 
were later promoted to grade GS-7 in June 1976, but Mr. Wilder 
filed a grievance contending that he was entitled under the 
negotiated agreement to a career-ladder promotion on October 12,
1975, the pay period following a within-grade increase.

The arbitrator found that the grievant and the other trainees had 
been promoted in June 1976, without receiving further training, and 
that the grievant was performing the same work in September and 
October 1975, as he was when he was promoted in June 1976. Based 
upon the evidence before him, the arbitrator concluded that the 
grievant was eligible and qualified for promotion to grade GS-7 
in October 1975. Furthermore, the arbitrator held that the agency 
was not justified in delaying the grievant’s promotion until the 
other trainees were eligible for promotion since the agency's 
failure to provide "the full range of training" violated Article 16 
of the negotiated agreement which provides, in pertinent part, 
as follows:

"Section b. The Bureau shall continue to provide equal 
opportunity in its promotion program for all qualified 
employees and will make promotions without discrimination for 
any nonmerit reason.* * *."

Therefore, the arbitrator awarded the grievant a promotion retro­
active to October 12, 1975, with backpay.

Our Office has held that as a general rule personnel actions may 
not be made retraoctively effective unless clerical or administrative 
errors occurred that (1) prevented a personnel action from taking 
effect as originally intended, (2) deprived an employee of a right 
granted by statute or regulation, or (3) would result in the 
failure to carry out a nondiscretionary administrative regulation 
or policy if not adjusted retroactively. 55 Comp. Gen. 42 (1975); 
and 54 id. 888 (1975) . We have also recognized that these exceptions 
to the general rule prohibiting retroactively effective personnel 
actions may constitute unjustified or unwarranted personnel actions 
under the Back Pay Act, 5 U.S.C. § 5596, ana may be remedied through 
an award of backpay.

In considering the legality of implementing arbitration awards 
relating to Federal employees who are covered under negotiated 
labor-management agreements, we have held that the provisions of 
such agreements may constitute nondiscretionary agency policies if 
consistent with applicable laws and regulations. 55 Comp. Gen.
42, supra. Therefore, where an arbitrator finds that an employee

1067



has been denied or has lost pay or allowances which is the result 
of and would not have occurred but for the violation of the 
negotiated agreement, the Back Pay Act and the implementing Civil 
Service Commission regulations contained in 5 C.F.R. Part 550,
Subpart H (1978)., are the appropriate authorities for compensating 
the employee.

In the present case, the question presented,is whether this 
provision of the negotiated agreement constitutes a nondiscretionary 
agency policy so as to support an award of a retroactive promotion 
with backpay. The arbitrator held that the agency, by delaying 
the grievant’s promotion until the other Trainee employees were 
eligible for promotion, violated "the contractual 'equal opportunity’ 
in the promotion program". However, there appears to be no agency 
regulation nor provision in the negotiated agreement which mandates 
that employees receive career-ladder promotions within a certain 
time frame. In fact, the agency regulations clearly leave promotions 
to the next highest level within the discretion of the agency 
as evidenced by the following excerpts from the SSA regulations on 
career ladder promotions:

"Timing and Intent

"Advancement to the journeyman level is the intent and 
expectation in the career ladder system. However, promotions 
within career ladders are neither automatic nor mandatory.
There is no guarantee that an employee in a career ladder 
will be promoted, nor a commitment that a promotion will be 
made at any set time. Promotions will be effected as the 
employee’s performance demonstrates readiness to assume more 
difficult duties at the next higher level and as other legal 
requirements (e.g., time-in-grade) are met.

"Basis for Promotion

"Time-in-grade requirements establish the minimum time within 
which career promotions may be made. They do not, however, 
constitute a basis for promotion. Promotions within career 
ladders are to be made only when (1) the employee has 
performed successfully at this current grade level and (2) 
his performance indicates that he is ready for assignments at 
a higher level and ultimately can be expected to perform at the 
journeyman level.

"Minimum Time

"Employees in career ladders will be considered for promotion 
when they meet time-in-grade requirements; they will be promoted 
only as they meet established promotion criteria."
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The provision in the negotiated agreement which the arbitrator relied 
upon requires "equal opportunity" in the promotion program, but that 
provision does not require the agency to make promotions within 
any specified time frame under any stated conditions. Therefore, 
we are unable to conclude that there has been a violation of a 
nondiscretionary agency policy or regulation which constitutes an 
unjustified or unwarranted personnel action under the Back Pay Act 
and thus entitles the grievant to a retroactive promotion with 
backpay.

This case is clearly distinguishable from prior cases which have 
been considered by our Office where the agency and the union 
had agreed upon a specific time frame for promotions under stated 
conditions. See, for example 55 Comp. Gen. 427 (1975); 55 i^. 42, 
supra; 55 888, supra; and 54 403 (1974). On the other hand, 
this case is quite similar to our recent decisions in Janice Levy, 
supra, and John Cahill, B-192455, November 1, 1978, where we held that 
negotiated agreement provisions requiring consistent and equitable 
application of merit promotion principles or equal pay for substantially 
equal work do not constitute nondiscretionary agency policies which 
require an agency to make promotions at any specified time or under 
specified criteria.

Accordingly, since we conclude that there has been no violation of 
a nondiscretionary agency policy or regulation, we hold that the 
award of a retroactive promotion and backpay was improper and may not 
be implemented.

We have been informally advised that payment of backpay has been 
made to Mr. Wilder in satisfaction of the arbitration award. Under 
the circumstances of this case, we believe that the overpayments of 
backpay would be subject to waiver under the provisions of 5 U.S.C.
§ 5584 (1976) and 4 C.F.R. Part 91 (1978).

Based on the foregoing decision of the Comptroller General, we find 
that the arbitrator’s award of retroactive promotion and backpay violates 
applicable law and appropriate regulation.

Conclusion

For the foregoing reasons, and pursuant to section 2411.37(b) of the 
Council's rules of procedure, we modify the arbitrator's award by striking 
that portion of the award which directs that the grievant be promoted
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retroactively and be made whole for any losses.—  As so modified, the 
award is sustained and the stay is vacated.

By the Council.

2/

H e n r y  B. Fyazier III / 
ExecutivffiyUirector

;ic

Issued: December 28, 1978

JOSli

HfflE

As noted in the Comptroller General's decision, b a c k p a y  overpayments 

made to the grievant in this case would appear to be  subject to waiver.
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American Federation of Government Employees, Local 3632 and Corpus Chrisl:i 
Army Depot. The dispute involved union proposals relating to (1) union 
recognition; (2) staggered work shifts; (3) work to be performed on involun­
tary split shifts; (4) direction of employees in certain circumstances;
(5) scheduling of travel and compensatory time; (6) internal security 
practices; (7) and (8) training; (9) and (10) details to supervisory posi­
tions; (11) assignment of work; (12) union participation in manpower survey;
(13) demonstrations of new products and methods by private contractors;
(14) experimentation by employees; (15) assignment of duties to demoted 
employees; (16) delay of demotion actions; (17) recognition of and awards 
for professional employees; (18) provision of facilities, equipment anc’ 
support personnel for professional employees; (19) investigation of staff­
ing requirements; (20), (21) and (22) union participation on selection 
panels, in the development of qualification criteria, and in determining 
criteria for highly qualified candidates, respectively; (23) delay of 
position dissolutions or downgradings; and (24) incentive awards.

Council action (December 28, 1978). As fully detailed in its decision, 
the Council, pursuant to section 2411.28 of its rules, set aside the agency’s 
determinations of nonnegotiability as to a portion of (2), insofar as it 
contemplated merely changing the starting and ending time of an existing work 
shift, and (15) and (19); and sustained the determinations of nonnegotiability 
as to (2), except as noted above, and as to the remaining 21 proposals.

FLRC No. 77A-140

■
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American Federation of Government 
Employees, Local 3632

(Union)

and FLRC No. 77A-140

Corpus Christi Army Depot

(Activity)

DECISION ON NEGOTIABILITY ISSUES

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

V7ASHINGT0N, D.C. 20415

Union Proposal I

Article 7, Section 5.

Both parties will be governed by the [applicable] regulation of 
the Civil Service Commission, Department of Defense and the 
Assistant Secretary of Labor for Labor-Management Relations 
when dealing with labor organizations requesting a determination 
of the Union's recognition. [Underscoring added to show portions 
in dispute.]

Agency Determination— ^

The agency determined that insofar as the proposal addresses the methods 
and means by which the exclusive representative of bargaining unit employees

V  This appeal was timely filed under section 2411.24(c)(1) of the 
Council's rules after the agency head declined to render a negotiability 
determination. In its statement of position to the Council, the agency 
requested that the union's appeal be dismissed on the grounds that the 
local parties had not extended sufficient effort in seeking acceptable 
alternatives to proposals presenting negotiability problems. This request 
was denied based on the Council's decision in 77P-3 (Mar. 15, 1978),
Report No. 146, in which the Council ruled that the Order imposes an 
affirmative obligation upon an agency head to render a determination on 
the negotiability of bargaining proposals when requested by a labor 
organization provided that the negotiability issue arose in connection 
with negotiations. The agency was granted additional time to address the 
negotiability of each of the proposals contained in the union's appeal 
upon which local agreement had not been reached. Additionally, the union 
was granted time to file a response to the agency's submission. The agency 
responded to the Council's request and its position with regard to each of 
the union's proposals is included herein. The union did not file any 
response.
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will be chosen and certified, a matter within the exclusive authority of 
the Assistant Secretary under section 6(a)(1) of the Order, rather than 
personnel policies, practices and matters affecting working conditions of 
unit employees, it concerns a matter outside the bargaining obligation 
established by section 11(a) of the Order and is, therefore, nonnegotiable.

Question Here Before the Council

The question is whether the proposal conflicts with section 6(a)(1) and (2) 
of the Order.

Opinion

Conclusion; The proposal conflicts with section 6(a)(1) and (2) of the 
Order. Thus, the agency determination that the proposal is nonnegotiable 
was proper and, pursuant to section 2411.28 of the Council's rules, is 
sustained.^/

4/
Reasons: Section 6(a) of Executive Order 11491—  assigns to the Assistant 
Secretary of Labor for Labor-Management Relations (A/SLMR) the authority to 
resolve representation questions. The "legislative history" of this sec­
tion establishes that this authority was to be exclusively exercised 
by the A/SLMR subject only to a limited appeal to the Federal Labor Relations 
Council.A/ According to the union, the intent of the proposal is to "provide 
a basis for contractual enforcement of the cited regulatory provisions 
under the negotiated procedure." Thus the union's proposal, as intended to 
be applied, would establish a contractual basis for the resolution of certain 
representation questions. In this regard, the proposal conflicts with the 
exclusive authority of the A/SLMR to resolve such representation questions 
under section 6(a)(1) and (2) of the Order and thus, is nonnegotiable.

2J Section 6(a) of the Order provides in pertinent part as follows:

Sec. 6. Assistant Secretary of Labor for Labor-Management Relations.(a) 
The Assistant Secretary shall—
(1) decide questions as to the appropriate unit for the purpose of

'■ exclusive recognition and related issues submitted for his consideration;
(2) supervise elections to determine whether a labor organization is 
the choice of a majority of employees in an appropriate unit as the 
exclusive representative, and certify the results; . . . .

2/ In view of our decision that the proposal violates section 6(a)(1) and 
(2) of the Order, it is unnecessary to further consider the remaining 
contention of the agency as to the negotiability of the proposal.

s

_4/ Note 2 supra.
if

V  Labor-Management Relations In the Federal Service (1975) at 68-69.
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Working hours on eight hour shifts will be established by manage­
ment. When feasible, staggered shifts will be used to assure 
that professional expertise is available for at least a portion 
of all the working shifts in the shops supported. i ^

Agency Determination

The agency determined that the proposal concerns a matter integrally 
related to the staffing patterns of the activity since the implementation 
of staggered shifts would impact on the numbers, types and grades or 
employees assigned to a shift or tour of duty and, hence, is excepted from 
the obligation to bargain under section 11(b).

Question Here Before the Council

The question is whether the proposal is excepted from the obligation to 
bargain by section 11(b) of the Order.

Opinion

Conclusion; The proposal is not excepted from the obligation to bargain 
by section 11(b) of the Order but is within the obligation to bargain under 
section 11(a) of the Order. Accordingly, the agency determination that the 
proposal is nonnegotiable was- improper and, pursuant to section 2411.28 of 
the Council's rules, is set aside.

Reasons: The agency asserts that the union’s proposal is excepted from the 
obligation to bargain by section 11(b) of tlie Order since "the implementation 
of staggered shifts obviously impacts on [staffing patterns] (indeed the 
requirement for ’professional expertise’ may even mandate that a specific 
type of employee be assigned to a staggered shift)." We disagree.

In our opinion, the agency has misinterpreted the union's proposal. In this 
regard, there is nothing in the language of the proposal or in the ex­
pressed intent of the union as to the meaning of that language which 
indicates that the proposal would require anything more than adjustment 
of the starting and ending times of various existing shifts so that two 
or more shifts overlap. In othfer words, we do not perceive this proposal 
as requiring the creation of shifts where none currently exists or the 
movement of positions or personnel among shifts in order to maintain

Union Proposal II

Article 9, Section l.a.

This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the proposal. We decide only 
that, in the circumstances presented, the proposal is properly subject to 
negotiation by the parties concerned under section 11(a) of the Order.
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"professional expertise." Rather, the proposal concerns merely the start­
ing and ending times of the shifts of professional employees and we so 
interpret the proposal for purposes of this decision. Of course any 
requirements to create shifts or to move personnel among shifts would, 
perforce be determinative of agency staffing patterns and therefore be 
excluded from the obligation to bargain by section 11(b) of the Order.

Hence, since, in our view, the union's proposal does not concern the 
agency's staffing patterns it is not excepted from the obligation to bargain 
by section 11(b) of the Order.Z/

Union Proposal III 

Article 9, Section l.b.

A professional employee's eight working hours may be split and 
divided over a 2A-hour period by management, provided such 
splitting and dividing is agreed to by the employee affected; 
no special compensation will be given to the employee for such 
agreements. However, a professional employee will not be forced 
against his will by management to accept such a split and divided 
work day without special compensation; work performed on an 
involuntary split or divided work shift will be negotiated by 
management, the Union, and affected employee. [Underscoring 
added to show portion in dispute.]

Agency Determination

The agency determined that the portion of the proposal in dispute concerns 
job content or tasks to be assigned to employees and, thus, is excepted 
from the obligation to bargain by section 11(b) of the Order.

Question Here Before the Council

The question is whether the disputed portion of the proposal is excepted 
from the obligation to bargain by section 11(b) of the Order.

Opinion

Conclusion; The disputed portion of the proposal concerns the job content 
of unit employees and therefore is excepted from the obligation to negotiate 
by section 11(b) of the Order. Accordingly, the agency determination of 
nonnegotiability was proper and, pursuant to section 2411.28 of the Council's 
rules, is sustained.

ny Ij See, e.g., American Federation of Government Employees, National Joint 
Council of Food Inspection Locals and Office of the Administrator, Animal 

1 and Plant Health Inspection Service, U.S. Department of Agriculture,

(Continued)
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Reasons: According to the agency's uncontradicted assertion, the disputed 
portion of the proposal " . . .  refers to negotiations over the 'job content' 
or tasks to be assigned to employees working an involuntary split or divided 
work shift, requiring that the specific tasks be arrived at by discussions 
between the Activity, the Union and the employee." In this regard, the 
Council consistently has indicated^ that, since proposals concerning "job 
content" of unit employees fall within the meaning of the phrases agency 
"organization" and "numbers, types and grades of positions or en^jloyees 
assigned to an organizational unit, work project or tour of duty" in 
section 11(b) of the Order, such proposals are excepted from the agency's 
bargaining obligation imder section 11(a). Accordingly, consistent with 
established precedent we find the disputed portion of the proposal is 
excepted from the obligation to bargain by section 11(b) of the Order and 
is, therefore, nonnegotiable.

Union Proposal IV

Article 9. Section 2.c.

Management reserves the right to decide whether or not full work­
force requirement is met by the qualified available employees. 
However, in the event of a dispute as to whether full workforce 
requirements are met, the employee and the area Steward may ask 
for consultation with the supervisor before a final decision is 
made. In the event the supervisor determines full workforce 
requirements are not met, he will direct individual employees to 
work as required. [Underscoring added to show portion in dispute.]

Agency Determination

The agency determined that the portion of the proposal in dispute is non­
negotiable because it violates the rights reserved to management by 
section 12(b) of the Order.

Question Here Before the Council

The question is whether the disputed portion of the proposal violates 
section 12(b) of the Order.

(Continued)

3 FLRC 324, [FLRC No. 73A-36, supplemental decision (June 10, 1975), 
Report No. 73, aff*d sub nom. National Broiler Council v. FLRC, Civil 
Action No. 147— 74-A (E.D. Va. Oct. 16, 1975)).

E.g. , AFGE Local 1738 and VA Hospital, Salisbury, North Carolina
4 FLRC 376 [FLRC No. 75A-103 (July 8, 1976), Report No. 107]. ^
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Conclusion: The disputed portion of the proposal would limit superviosry 
discretion to direct employees of the agency under section 12(b)(1) of the 
Order. Accordingly, the agency determination of nonnegotiability was proper 
and, pursuant to section 2411.28 of the Council's rules, is sustained.

Reasons; Section 12(b)(1) of the Order provides that management retains 
the right to "direct employees of the agency."

The mandatory nature of the reservation of 12(b) rights was underscored in 
the VA Research Hospital case—  where, in interpreting and applying sec­
tion 12(b)(2), the Council stated:

Section 12(b)(2) dictates that in every labor agreement management 
officials retain their existing authority to take certain personnel 
actions, i.e., to hire, promote, etc. The emphasis is on the reser­
vation of management authority to decide and act on these matters, 
and the clear import is that no right accorded to unions under the 
Order may be permitted to interfere with that authority.

Although the decision in the VA Research Hospital case dealt only with the 
interpretation and application of section 12(b)(2), the reasoning of that 
decision as reflected in the quoted language above is equally applicable to 
section 12(b)(1).

Turning to the disputed language of the proposal here involved, such language 
expressly would require a supervisor to take a particular action if the 
supervisor has determined that full workforce requirements are not met.
That is, once the supervisor determines that full workforce requirements 
are not met, he has no discretion to act other than "to direct individual 
employees to work as required." Thus, the supervisor would, for example, 
be barred from taking alternative action to the one specified; from 
deciding not to take any action; or from changing a decision, once made, 
whether or not to take such action. 10./ Accordingly, since the disputed

Veterans Administration Independent Service Employees Union and 
Veterans Administration Research Hospital, Chicago, Illinois, 1 FLRC 227, 230 
[FLRC No. 71A-31 (Nov.- 22, 1972), Report No. 31].

10/ In National Council of OEO Locals, AFGE, AFL-CIO, and Office of 
Economic Opportunity (Harkless, Arbitrator), 2 FLRC 293 [FLRC No. 73A-67 
(Dec. 6, 1974), Report No.-.̂ 61], the Council indicated, in interpreting 
and applying section 12(b)(2), that:

. . . implicit and coextensive with management's conceded authority 
to decide to take an action under section 12(b)(2), is the authority 
to decide not to take such action, or to change its decision, once 
made, whether or not to take such action.

While such decision concerned only section 12(b)(2), its reasoning is also 
applicable to section 12(b)(1).

Opinion
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portion of the proposal would interfere with management's reserved authority 
to direct employees under section 12(b)(1) of the Order, it is nonnegotiable.

Union Proposal V 

Article 12, Section l.a and b.

All travel shall be as prescribed by DOD Joint Travel Regulations. 
The Employer agrees to the following:

a. Travel shall be scheduled during normal work days.

b. If travel is required on non-workdays, compensatory 
time shall be granted to the employee.

Agency Determination

The agency determined that the proposal is nonnegotiable because it violates 
5 U.S.C. § 5542(b).

Question Here Before the Council 

The question is whether the proposal violates 5 U.S.C. § 5542(b).

Opinion

Conclusion; The proposal violates 5 U.S.C. § 5542(b). Accordingly, the 
agency determination of nonnegotiability was proper and, pursuant to 
section 2411.28 of the Council’s rules, is sustained.

Reasons: The union's proposal, as here relevant, requires that compensa­
tory time off be granted to employees required to travel on non-workdays. 
With regard to the question of whether time spent in a travel status is 
considered hours of work for the purpose of calculating an employee's 
overtime entitlement 5 U.S.C. § 5542 provides, in pertinent part:

§ 5542. Overtime rates; computation

(b) For the purposes of this subchapter

(2) time spent in a travel status away from the official 
duty station of an employee is not hours of employment 
unless---
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(B) the travel (i) involves the performance of work while 
traveling (ii) is incident to travel that involves the 
performance of work while traveling, (iii) is carried out 
under arduous conditions, or (iv) results from an event 
which could not be scheduled or controlled administratively.

The same requirements apply in calculating an employee’s compensatory 
time off entitlement under section 5 U.S.C. § 5543.H /  The union's 
proposal however, contains no reference to any of the four requirements 
set out in the statute which must be met before time spent in a travel 
status is considered hours of work. Further, the union makes no allusion 
to such requirements in its petition for review. Thus, since the union's 
proposal would mandate the granting of compensatory time off to employees 
required to travel on non-work days without regard to the applicable 
statutory requirements noted above, the proposal clearly is inconsistent 
with 5 U.S.C. § 5542 and hence, nonnegotiable.

Union Proposal VI

Article 13, Section 10.

The Employer will provide reasonable security for the protection 
of professional employee books, tools, equipment and supplies 
without regard to private or Government ownership.

Agency Determination

The agency determined that the proposal concerns the agency's internal 
security practices, the technology of performing its work, and its staffing 
patterns and, thus, is excepted from the obligation to bargain by sec­
tion 11(b) of the Order.

Question Here Before the Council

The question is whether the proposal is excepted from the obligation to 
bargain by section 11(b) of the Order because it concerns matters with 
respect to the agency's internal security practices.

Opinion

Conclusion: The proposal concerns matters with respect to the internal 
security practices of the agency and thus, is excepted from the agency's

11/ ^  5 C.F.R. §§ 550.112 —  550.114.
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obligation to negotiate under section 11(b) of the Order. Accordingly* 
the agency's determination that the proposal is nonnegotiable was proper 
and, pursuant to section 2411.28 of the Council's rules, is sustained.

Reasons: Section 11(b) of the Order provides in relevant part that "the 
obligation to meet and confer does not include matters with respect to . . . 

internal security practices."

The Council interpreted and applied the phrase "internal security practices" 
in its decision in the Army Air Force Exchange Service case.13/ In that 
decision the Council stated, in pertinent part:

. . .  as used in the Order . . . the term "security" 
practices includes, inter alia, those policies, procedures 
and actions that are established and undertaken to defend, 
protect, make safe or secure (i.e., to render relatively less 
subject to danger, risk or apprehension) the property of an 
organization.

Clearly, the specific nature of the "internal security" practices 
which would best accomplish these objectives for a particular 
organization generally will depend upon the functions of that 
organization and its derivative goals, activities and processes; 
the character and vulnerability of what is being protected; and 
whether security is sought against a risk or danger from within 
or from outside the organization. Hence, such practices might 
include any of a wide range of measures intended to render 
secure the physical property of an organization. As a consequence 
of the variety of risks which might be involved, the specific 
methods employed, i.e., the security practices themselves, will 
of necessity differ according to the particular circumstances.
Thus, depending upon the circumstanes, they may involve one or 
a combination of practices, for example, guard forces, barriers, 
alarms and special lighting. Further, they may involve proce­
dures to be followed by employees, which procedures are designed 
to eliminate or minimize particular risks to the property of an 
organization from such employees. [Footnote omitted.]

While the union's proposal here involved does not specifically mandate the 
internal security methods to be employed by the agency, it is clear, 
however, that the proposal would require the agency to take one or a 
combination of possible measures designed to provide "reasonable" security.

12/ In view of our decision that the proposal is excepted from the obli­
gation to bargain by section 11(b) because it concerns matters with respect « 
to the agency's internal security practices, it is unnecessary to further •
consider the remaining contentions of the agency as to the negotiability of i 
the proposal.

13/ American Federation of Government Employees, AFL-CIO, Local 1592 and 
Army-Air Force Exchange Service, Hill Air Force Base, Utah, FLRC No. 77A-123 
(Aug. 14, 1978), Report No. 153.
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Thus, by its express terms, the union's proposal would have a direct impact 
on the internal security practices of the agency and since such matters 
are excluded from the obligation to bargain by section 11(b) of the Order, 
the proposal is nonnegotiable.

Union Proposal VII

Article 15, Section 3.

The Employer shall review with the Union on a quarterly basis the 
names of Union members who have applied and/or have been selected 
for training, the general conduct of training for Union members, 
number of employees selected, and other relevant data of joint 
interest and concern. Those members who are denied requested 
training shall receive written notification of such denial and 
the reason for denial of requests over the signature of the person 
or persons denying the requested training.

Agency Determination

The agency determined that the proposal is nonnegotiable to the extent it 
is intended to be limited to union members since it would amount to a 
request for a "members only" agreement in violation of sections 10(e) and 
19(b)(1) and (2) of the Order.

Question Here Before the Council 

The question is whether the proposal violates section 10(e) of the Order.

Opinion

Conclusion; Insofar as the application of the proposal is limited on the 
basis of union membership it violates section 10(e) of the Order. 1^/ 
Accordingly, the agency's determination that the proposal is nonnegotiable 
was proper and, pursuant to section 2411.28 of the Council's rules, is 
sustained.

Reasons; Section 10(e) of the Order provides, in pertinent part:

(e) when a labor organization has been accorded exclusive 
recognition, it is the exclusive representative of all employees 
in the unit and . . .  is responsible for representing the 
interests of all employees in the unit without discrimination 
and without regard to labor organization membership.

14/ In view of our decision that the proposal violates section 10(e) of 
the Order, it is unnecessary to further consider the remaining contention 
of the agency that the proposal violates sections 19(b)(1) and (2) of the 
Order.
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While the union argues that the proposal is merely intended to assist the 
union in policing the nondiscrimination guarantees of the Order and the 
contract with regard to participation in a labor organization, the express 
language of the proposal requires the agency to review the names of union 
members who have applied for training and the general conduct of training 
for union members. Further, the proposal requires that written justifi­
cation for denials of training requests be furnished to members. Thus, 
since the express language of the proposal contravenes the mandate of 
section 10(e) of the Order that an exclusive representative represent the 
interests of all employees in the unit without regard to union membership 
the proposal is nonnegotiable.

Union Proposal VIII

Article 15, Section 4.

The Employer shall encourage and support to the extent possible 
under applicable regulations, budgetary limitations, and mission 
acccomplishment factors. Union member's application for training 
relevant to development and/or advancement. The Employer will 
provide the Union with a report of training expenditures for the 
most recent fiscal year and a budget for the forthcoming year.
To the extent possible, the Employer will maintain the future 
training expenditure level at no less than that of the previous 
fiscal year. On an annual basis the Union will be allowed to 
bargain for the number of working hours and the amount of Federal 
money to be allocated to the Union for training.

Agency Determination

The agency determined that since the first sentence of the proposal 
concerns only union members, it violates section 10(e) of the Order and is 
nonnegotiable. The agency further determined that since the third 
and last sentences of the proposal concern the agency's budget they are 
excluded from the obligation to bargain by section 11(b) of the Order and 
are thus, also nonnegotiable.

Questions Here Before the Council

I. Whether the first sentence of the proposal violates section 10(e) of 
the Order.

II. T«/hether the third and last sentences of the proposal are excepted 
from agency's obligation to bargain by section 11(b) of the Order 
or are outside the mandatory scone of bargaining under section 11(a) 
of the Order.
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A. Conclusion as to Question I : The first sentence of the proposal violates 
section 10(e) of the Order since its application is limited on the basis of 
union m e m b e r s h i p .15/ Accordingly, the agency’s determination that the first 
sentence of the proposal is nonnegotiable was proper and, pursuant to 
section 2411.28 of the Council's rules, is sustained.

Reasons: Section 10(e) of the Order, as previously set out with regard to 
Proposal VII, mandates that the exclusive representative of employees in a 
bargaining unit represent the interests of all employees and not just union 
members. The first sentence of the union's proposal however, would require 
the agency to encourage and support training only for employees who are 
union members* Thus, for the reasons more fully set forth with regard to 
Proposal VII the first sentence of the proposal clearly conflicts with the 
mandate of section 10(e) and, hence, is nonnegotiable.

B. Conclusion as to Question II; The third and last sentences of the 
proposal concern matters with respect to the agency's budget, and thus are 
excepted from the agency's obligation to bargain by section 11(b) of the 
O r d e r .16/ Accordingly, the agency's determination to that effect was proper 
and, pursuant to section 2A11.28 of the Council's rules, is sustained.

Reasons; Section 11(b) provides in relevant part that "the obligation to 
meet and confer does not include matters with respect to . . . [the 
agency's] budget." The meaning of "budget" is not defined in the Order.
Thus, consistent with the general rules of statutory c o n s t r u c t i o n , w o r d s  
in the Order are given their common meaning in the absence of a "legislative 
intent" to the contrary.

No intent is evident in the Order, or in the various reports and recommen­
dations which accompanied the Order and its subsequent amendments, that the 
word "budget" is to be accorded any meaning other than the common meaning 
ascribed to it. The common meaning of word as indicated by the dictionary

15/ In view of our decision that the first sentence of the proposal violates 
section 10(e) of the Order, it is unnecesary to further consider the remain­
ing contention of the agency as to the negotiability of the first sentence of 
the proposal.

16/ In view of our decision that the third and last sentences of the 
proposal are excepted from the obligation to bargain by section 11(b) of 
the Order, it is unnecessary to further consider the remaining contention 
of the agency as to the negotiability of those sentences.

17/ 73 Am. Jur. Statutes § 206 (1974).

18/ Tidewater Virginia Federal Employees Metal Trades Council and Naval 
Public Works Center, Norfolk, Virginia, 1 FLRC 431, 436 [FLRC No. 71A-56 
(June 29, 1973), Report No. 41].

Opinion
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definition is as follows:—  "Budget" denotes a statement of the financial 
position of a body for a definite period of time based on detailed estimates 
of planned or expected expenditures during that period and proposals for 
financing them. Hence, as used in the Order with respect to an agency and 
its subordinate organizations, the term "budget" includes, inter alia, the 
determination of what items will be included in the estimate of planned or 
expected expenditures for a particular period of time and further, the 
determination of the monetary amount of each of the items so included.

Turning to the present case, the third and last sentences of the union's 
proposal, by their express language, concern the monetary amount of a 
particular item in the budget, i.e., the agency's training expenditure for 
a future fiscal year and the amount of money to be allocated to the union 
for training. Accordingly, since these two sentences directly concern 
the budget of the agency, here the training budget, we find that these 
two sentences are excepted from the obligation to bargain by section 11(b) 
of the Order.

Union Proposals IX, X^O/

Proposal IX, Article 16, Section l.j.

The Employer agrees to rotate acting supervisor details and 
temporary assignments among the highest level professional 
non-supervisory personnel in the office or shop organization.
As near as practicable, each highest level professional non- 
supervisory employee in the office or shop organization will 
be the acting supervisor for the same number of workdays per 
year.

Proposal X, Article 16, Section l.k.

At no time will a lower level professional employee be the acting 
supervisor over a senior (or higher) grade professional. At no 
time will a non-professional non-supervisory employee be the 
acting supervisory over a professional employee.

19/

Agency Determination

The agency determined, inter alia, that Proposal IX concerns the filling 
of supervisory positions and is, therefore, outside the obligation to 
bargain under section 11(a) of the Order and that Proposal X is nonnego- 
tiable because it infringes on management's reserved right to assign 
employees under section 12(b)(2) of the Order.

19/ Webster's Third New International Dictionary (1966). ' ',

20/ These two proposals involve similar considerations and are treated “
together, herein, for convenience of decision. T 5
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The question is whether the proposals are outside the scope of mandatory 
bargaining under section 11(a) of the Order.

Question Here Before the Council

Opinion

Conclusion; The proposals concern the filling of supervisory positions 
outside the bargaining unit and, thus, are outside the bargaining obli­
gation established by section 11(a) of the O r d e r A c c o r d i n g l y ,  the 
agency’s determinations that the proposals are nonnegotiable were proper 
and, pursuant to section 2411.28 of the Council's rules, are sustained.

Reasons; The union's proposals concern the procedures to be used by the 
agency in temporarily assigning or detailing unit employees to supervisory 
positions outside the bargaining unit. In this regard, the Council has 
determined that proposals concerning the filling of supervisory positions 
outside the bargaining unit are outside the obligation to bargain under 
section 11(a) of the O r d e r . 22/ While the proposals here involved concern 
only the temporary filling of such supervisory positions, the intended 
duration of the personnel action contemplated is without controlling 
significance. The essential fact is that such supervisory positions are 
outside the bargaining unit. Thus, the union's proposals which are con­
cerned solely with procedures for filling nonbargaining unit positions, 
clearly do not relate to personnel policies and practices affecting the 
bargaining unit which are encompassed within the bargaining obligation 
under section 11(a). Accordingly, consistent with established precedent, 
the union's proposals here Involved are outside the obligation to bargain 
under section 11(a) and are nonnegotiable.

Union Proposal XI

Article 16, Section j.

The Employer agrees to the maximum extent consistent with work 
requirements to assign employees work appropriate to their 
classification.

21/ In view of our decision that the proposals are outside the mandatory 
obligation to bargain under section 11(a) of the Order, it is unnecessary 
to further consider the remaining contentions of the agency as to the 
negotiability of each proposal.

22/ Texas ANG Council of Locals, AFGE and State of Texas National Guard,

4 FLRC 153 [FLRC No. 74A-71 (Mar. 3, 1976), Report No. 100], See also 
International Association of Machinists and Aerospace Workers, Local 
Lodge 1859 and Marine Corps Air Station and Naval Air Rework Facility, 
Cherry Point, North Carolina, FLRC No. 78A-28 (Feb. 28, 1978), Report 
No. 145 at 3 of decision.
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The agency determined, in part, that the union’s proposal is nonnegotiable 
because it concerns job content and thus is excepted from the obligation 
to bargain by section 11(b) of the Order.

Agency Determination

Question Here Before the Council

The question is whether the proposal is excepted from the obligation to 
bargain by section 11(b) of the Order.

Opinion

Conclusion; The proposal concerns the job content of unit employees and 
therefore is excepted from the obligation to bargain by section 11(b) of 
the O r d e r . A c c o r d i n g l y ,  the agency determination of nonnegotiability 
was proper and, pursuant to section 2411.28 of the Council's rules, is 
sustained.

Reasons: The union's proposal here in dispute would require the agency 
to assign to unit employees work appropriate to their classification. In 
this regard, the proposal here involved bears no material difference from 
the union's proposal conditioning the assignment of duties to employees 
on the '"scope of the classification assigned' to the respective unit 
employees as defined in 'appropriate classification standards,'" which was 
before the Council and held to be excepted from the obligation to negotiate 
by section 11(b) in the Wright-Patterson d e c i s i o n . 24/ Therefore, for 
the reasons more fully explicated in the Wright-Fatterson decision, 
the proposal here in dispute must also be held to be excepted from the 
obligation to bargain by section 11(b) of the Order.

Union Proposal XII

Article 16, Section 3.

Manpower Survey. The Union shall participate and have an input 
on all manpower surveys at CCAD if professional employees or 
positions are affected, or under study- Before such a study 
begins the Union shall meet with the manpower study team to 
determine the extent of participation desired by the Union.

23/ In view of our decision herein, it is unnecessary to further consider 
the remaining contention of the agency as to the negotiability of the 
proposal.

24/ Local Lodge 2333, International Association of Machinists and Aerospace 
Workers and Wright-Patterson Air Force Base. Ohio, 2 FLRC 280 [FLRC No. 74A-2 
(Dec. 5, 1974), Report No. 60].
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The agency determined that the union’s proposal is nonnegotiable because it 
concerns matters outside the obligation to bargain under section 11(a) of 
the Order.

Agency Determination

Question Here Before the Council

The question is whether the union’s proposal is outside the agency's 
obligation to bargain under section 11(a) of the Order.

Opinion

Conclusion; The proposal does not directly relate to personnel policies 
and practices and matters affecting working conditions and, therefore, is 
outside the agency's obligation to bargain under section 11(a) of the 
Order. Accordingly, the agency determination of nonnegotiability was 
proper and, pursuant to section 2411.28 of the Council's rules, is sustained.

Reasons: Section 11(a) of the Order^/ establishes, within specified 
limits not here in dispute, an obligation to bargain concerning personnel 
policies and practices and matters affecting working conditions of bargain­
ing unit employees. The manpower surveys to which the disputed proposal 
relates are characterized in the record as being initiated and conducted by 
the Army Materiel Development and Readiness Command, the activity's parent 
command in the organizational hierarchy. Further, such manpower surveys 
are conducted by the parent command’s own personnel and for the purpose 
of enabling the parent command to measure the effectiveness of manpower 
utilization by various activities within the command, or in the command 
as a whole.

The proposal in dispute, by its express terms and as explained by the union 
in the record before the Council, is concerned with securing representation 
for the union on such manpower survey teams.

In our opinion, the proposal in dispute is outside the agency's obligation 
to bargain because it does not directly relate to personnel policies and 
practices and matters affecting working conditions within the meaning of 
section 11(a) of the Order. Clearly, union representation on such manpower

25/ Section 11(a) of the Order provides, in relevant part, as follows:

An agency and a labor organization that has been accorded exclusive 
recognition, through appropriate representatives, shall meet at 
reasonable times and confer in good faith with respect to personnel 
policies and practices and matters affecting working conditions, so 
far as may be appropriate under . . . this Order.

1087



survey teams does not, of itself, involve such personnel policies or practi­
ces or matters affecting working conditions of bargaining unit employees.^/ 
Furthermore, while the recommendations of a manpower survey may ultimately 
affect bargaining unit employees, neither the method employed by the survey 
team in conducting the survey, including team membership, nor the preparation 
of the survey results and recommendations themselves involve such personnel 
policies and practices, or matters affecting working conditions. Accordingly, 
since the union's proposal falls outside the scope of required bargaining 
under section 11(a) of the Order, we must hold that the proposal is not 
one on which the agency is obligated to negotiate.^/

Union Proposal XIII

Article 21, Section 5.

Professional employees working in the engineering and scientific 
fields will be permitted to have contractors come to CCAD to 
demonstrate new industrial methods, products, equipment, etc., 
at no cost to the government, without approval of the Purchasing 
and Contracting Division or any other element of CCAD. However, 
the Purchasing and Contracting Division will be notified of such 
visits.

Agency Determination

The agency determined, in essence, that the proposal does not concern a 
matter within the obligation to bargain under the Order.

Question Here Before the Council

The question is whether the proposal is excepted from the obligation to 
bargain by section 11(b) of the Order.

Opinion

Conclusion: The proposal concerns the technology of performing work and, 
therefore, is excepted from the obligation to bargain by section 11(b) of

1^1 C^. National Treasury Employees Union and U.S, Customs Service, 
Region VII, Los Angeles. California. 5 FLRC 609 [FLRC No. 76A-111 (July 13, 
1977), Report No. 131] and cases cited therein.

The impact on personnel policies and practices concerning bargaining 
unit members and on bargaining unit working conditions of a decision of 
the activity commander, based on a survey recommendation or requirement, 
would, of course, be a proper matter for negotiation under section 11(a) 
of the Order.
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the O r d e r . A c c o r d i n g l y ,  the agency determination of nonnegotiability 
was proper and, pursuant to section 2411.28 of the Council's rules, is 
sustained.

Reasons; Section 11(b) provides in relevant part that "the obligation to 
meet and confer does not include matters with respect to . . . the 
technology of performing [the agency's] work." In this regard, the Council 
has indicated that proposals concerning the particular equipment to be 
utilized by an agency are excepted from the obligation to bargain by 
section 11(b) because they relate to the technology of performing work.-^' 
However, the right to determine the technology of performing work is not 
limited to the current methods or equipment to be utilized but logically 
extends to the choice of what new method or equipment will be utilized 
in the future. Implicit and coextensive with the actual choice of technology 
to be adopted for future use are the decisions as to when and how potential 
choices will be selected for evaluation and, further, how such evaluations 
will be conducted.

The union's proposal here involved, by its express terms, would require 
management to bargain over whether unit employees will make such determi­
nation as to when and how new industrial methods and equipment will be 
evaluated for possible future application by the agency. Thus, since this 
proposal requires bargaining over whether unit employees will be directly 
involved in the assessment of the technology of agency operations, it is 
excepted from the agency's obligation to bargain by section 11(b) and, 
hence, in the circumstances of this case is nonnegotiable.

Union Proposal XIV

Article 21, Section 8.

The policy of management will be to encourage experimentation 
by professional employees provided the following criteria exist:

a. There is no significant cost to the Government or the 
cost is properly funded.

b. The experimentation has the potential of producing a 
cost savings for CCAD,

28/ In view of our decision herein, it is unnecessary to further consider 
the remaining contention of the agency as to the negotiability of the 
proposal.

29/ E.g., National Treasury Employees Union Chapter No. 010 and Internal 
Revenue Service, Chicago District, 4 FLRC 125 [FLRC No. 74A-93 (Feb. 24, 
1976), Report No. 98].
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The agency determined that the proposal concerns the job content of unit 
employees, a matter which is excepted from the obligation to bargain by 
section 11(b) of the Order.

Agency Determination

Question Here Before the Council

The question is whether the proposal is excepted from the obligation to 
bargain by section 11(b) of the Order.

Opinion

Conclusion; The proposal concerns a matter with respect to the job content 
of unit employees and, therefore, is excluded from the obligation to bargain 
by section 11(b) of the Order. Accordingly, the agency determination of 
nonnegotiability was proper and, pursuant to section 2411.28 of the Council's 
rules, is sustained.

Reasons; Union proposals proscribing^O/ or conditioning^!/ the assignment 
of duties to unit employees are excepted from the agency’s obligation to 
bargain by section 11(b).

The agency asserts without contradiction that unit employees currently perforin 
experiments as part of their regular assigned duties. The union's proposal, 
however, would condition the agency's discretion with respect to assigning 
duties involving the performance of experiments upon the cost and funding 
factors set forth in the proposal. Accordingly, consistent with established 
Council precedent and apart from other considerations, we find the union's 
proposal concerns a matter with respect to job content and, hence, is 
excepted from the agency's obligation to bargain by section 11(b) of the Order.

Union Proposal XV

Unnumbered Article.

When an employee has been demoted, he will be assigned to perform 
the duties of the lower position except when serving on a formal 
detail assignment.

30/ See Council opinion concerning proposal III, p. ^ supra and Council 
opinion concerning proposal XI, p. 15 supra.

31/ E.g., NAGE, Local R12-58 and McClellan Air Force Base, A FLRC 523 
[FLRC No. 75A-90 (Oct. 22, 1976), Report No. 114].
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The agency determined that the union's proposal is nonnegotiable because 
it violates the agency's rights to assign employees under section 12(b)(2) 
and to determine the methods, means and personnel by which agency 
operations are conducted under section 12(b)(5); and is excepted from the 
obligation to bargain by section 11(b) because it concerns job content.

Affency Determination

Questions Here Before the Council

The questions are whether the proposal violates sections 12(b)(2) and 
12(b)(5) or is excepted from the obligation to bargain by section 11(b).

Opinion

Conclusion: The union's proposal does not violate the agency's 12(b) rights 
and is not excepted from the obligation to bargain under section 11(b). 
Accordingly, the agency determination that the proposal is nonnegotiable 
was improper and, pursuant to section 2411.28 of the Council's rules, is 
set aside.

Reasons; The agency asserts that the union's proposal infringes on the 
rights reserved to management by sections 12(b)(2) and (5) of the Order 
and further, that the proposal is excepted from the obligation to bargain 
by section 11(b) of the Order. We disagree.

In our opinion, the agency has failed to support its contentions. In this 
regard, the union's proposal merely provides that when an employee is 
demoted to a position, the employee so demoted will perform the duties which 
comprise or are assigned to that position unless the employee has been 
detailed to a different position. There is nothing in the language of the 
proposal or in the expressed intent of the union as to the meaning of that 
language which precludes the agency from exercising its 12(b)(2) right 
"to . . . assign . . . employees in positions within the agency . . 
or from exercising its section 12(b)(5) right "to determine the methods, 
means, and personnel by which [agency] operations are to be conducted . . . , 
Nor does the proposal in any way restrict the agency in determining what 
duties will comprise a given position or in changing the duties already

32/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the proposal. We decide only 
that, in the circumstances presented, the proposal is properly subject to 
negotiation by the parties concerned under section 11(a) of the Order.

33/ Included in the 12(b)(2) right to assign are the rights to "temporarily 
assign" and to "detail." Local 174 luternational Federation of Professional 
and Technical~Engineers, AFL-CIO, CLC and Long Beach Naval Shipyard,
Long Beach, California, 2 FLRC 157, 161 n. 5. [FLRC No. 73A-16 (July 31,
1974), Report No. 55].
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assigned to a particular position. Instead, the proposal merely requires 
that an employee perform whatever duties management has assigned to the 
position the employee occupies unless the employee is detailed to another 
position. Thus, in our view, the proposal is not rendered nonnegotiable 
by section 12(b) or 11(b) of the Order,:34/

Union Proposal XVI

Article 22, Section 6.

Employees not performing the full scope of their positions and 
who thereby lose skill in the performance of certain aspects 
of their profession shall be given a reasonable amount of time 
and/or training to bring their skills and performance up to an 
acceptable level prior to the initiation of actions to demote 
such employee.

Agency Determination

The agency determined that the union's proposal is nonnegotiable because 
it would so delay and impede management's reserved right under sec­
tion 12(b)(2) of the Order to demote en^loyees as to negate that right.

Question Here Before the Council

The question is whether the union's proposal violates section 12(b)(2) 
of the Order.

Opinion

Conclusion; The proposal would negate management's right to demote employees 
under section 12(b)(2) of the Order. Accordingly, the agency determination 
of nonnegotiability was proper and, pursuant to section 2411.28 of the 
Council's rules, is sustained.

Reasons: Section 12(b)(2) of the Order reserves to management the right, 
among other things, "to suspend, demote, [and] discharge . . . euqiloyees."
In interpreting and applying this section of the Order, the Council, in its

tec

ac

34/ We note that this proposal would not afford employees a means of 
challenging job classifications which classification appeals are subject 
exclusively to statutory appeals procedures under 5 U.S.C. § 5112 and
5 U.S.C. § 5346. Cf. Community Services Adiainistratioiu Dallas^ Tex-asj 
Assistant Secretary Case No. 63-5997 (GA) (July 6, 1978) at 2 ot attachment.
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VA Research Hospital dec is ion,-15./ stated that section 12(b)(2) of the Order 
does not preclude the negotiation of procedures which management will observe 
in reaching the decision or taking the action involved, as long as those 
procedures do not have the effect of negating management's reserved authority. 
Subsequently, in the Blaine d e c i s i o n , t h e  Council found a union proposal 
for a promotion procedure nonnegotiable because the procedure, by failing to 
establish any "precise and readily definable limitation" before the personnel 
actions were taken by the agency, would create the potential for significant 
delays in filling vacancies..IZ/ The Council determined that these delays 
would be so unreasonable as to negate management’s reserved authority under 
section 12(b)(2) of the Order, thereby violating that section of the Order. 
More recently, in its Bureau of Alcohol, Tobacco and Firearms d e c i s i o n ^ 38/ 
the Council, in applying the general principle established in VA Research 
Hospital, found nonnegotiable a union proposal requiring the staying of 
employee suspensions pending the outcome of an expedited arbitration 
procedure to determine if the proposed suspensions were for just cause.
The Council found that the proposal did not "precisely define and limit the 
time to process cases through arbitration before management [could] act to 
implement its decision to take disciplinary actions."39/ Therefore, the 
Council concluded, the proposal would create the potential for delays of 
indefinite duration before a disciplinary decision could be implemented and 
would have the effect of negating management's reserved right.

Turning to the proposal here involved, such proposal, by its express terms, 
would require the agency to "suspend" initiation of action to demote 
employees until such employees were given a "reasonable" time and or training 
to bring their skill and performance up to acceptable levels. However, 
nowhere in the proposal itself or in the expressed intent of the union as

35/ Veterans Administration Independent Service Employees Union and 
Veterans Administration Research Hospital, Chicago, Illinois, 1 FLRC 
227 [FLRC No. 71A-31 (Nov. 22, 1972), Report No. 31].

36/ Local 63, American Federation of Government Employees, AFL-CIO and 
Blaine Air Force Station, Blaine, Washington, 3 FLRC 75 [FLRC No. 74A-33 
(Jan. 8, 1975), Report No. 61]. In that case, the union proposal would have 
prevented management from filling any vacancy on a permanent basis, when a 
formal grievance is filed under the agency grievance procedure, until the 
grievance is finally resolved or until an employee has exercised any of his 
statutory or mandatory placement rights, whichever occurs first.

17/ U .  at 79.

38/ National Treasury En^loyees Union and Bureau of Alcohol, Tobacco and 
Firearms, Department of the Treasury, FLRC No. 77A-58 (Jan. 27, 1978),
Report No. 142.

39/ Id. at 4 of decision.
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to the meaning of the proposal, is the term "reasonable" defined so as to 
place a definite limit on the time employees will be granted to bring their 
skill and performance up to acceptable levels. Under the proposal, there­
fore, the "reasonable" time for an employee to improve his or her skill and 
performance would depend on the particular level of skill then possessed by 
the particular employee involved and, thus, result in potential delays of 
indefinite and uncertain duration in the exercise by management of its 
right to demote such employees. In our opinion, such delays of indefinite 
and uncertain duration in the circumstances of this case interfere with 
management's right to take prompt, timely action in a matter specifically 
reserved to it under the Order, namely, the right to take prompt, timely 
demotion actions.AQ./ Stated otherwise, the union's proposal here would 
so delay and impede the exercise of the reserved right to demote employees 
as to negate that right and, hence, violates section 12(b)(2) of the Order.

Union Proposal XVII

Article 24, Section 2.

The Employer has a responsibility to treat its professional 
employees as professional individuals. The Employer will 
ensure that Professional Employees receive appropriate 
recognition in the organizational struture and that his 
economic rewards must be compatible with other groups in our 
society.

Agency Determination

The agency determined that the union's proposal is nonnegotiable because
(1) it concerns pay and fringe benefits for employees which are matters 
which arise in statute and not in the Order; (2) it concerns an employee's 
status in the organization which is not a personnel policy, practice or 
matter affecting working conditions; and (3) it contains terms which are 
contrary to 5 U.S.C. § 4503.

Question Here Before the'Council

The question is whether the proposal is contrary to law, namely, 5 U.S.C. 
§ 4503 which concerns the granting of incentive awards.

^0/ We Biake no determination as to the precise length of time which 
might be provided to employees for the purposes set forth in the proposal 
without being violative of section 12(b).
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Conclusion: The proposal violates law, namely 5 U.S.C. § 4503. Accordingly, 
the agency determination of nonnegotiability was proper and, pursuant to 
section 2411.28 of the Council's rules, is sustained.^1/

Reasons; 5 U.S.C, § 4503, which concerns the criteria pursuant to which 
inventive awards may be granted, provides:

The head of an agency may pay a cash award to, and incur necessary 
expense for the honorary recognition of, an employee who—
(1) by his suggestion, invention, superior accomplishment, 
or other personal effort contributes to the efficiency, 
economy, or other improvement of Government operations; or
(2) performs a special act or service in the public interest 
in connection with or related to his offical employment.

It is clear that this section of law reauires that incentive awards be 
granted solely on the basis of merit. ‘̂2/ xhe union's proposal here Involved, 
however, based on the language of the proposal, would require the granting 
of incentive awards to bargaining unit employees on the basis of compati­
bility with other groups in the society. Thus, the proposal would intro­
duce criteria into the granting of incentive awards that are wholly 
extraneous to the merit of the employee's contribution or performance. 
Accordingly, since the proposal is clearly incompatible with the law 
governing the granting of incentive awards, it Is nonnegotlable.

Opinion

Union Proposal XVIII

Article 24, Section 9.

The Employer agrees to create a professlonal-type condition for 
the creation and maintenance of a professional spirit. This 
Includes such matters as office facilities, professional tools 
and equipment, working space, helpers (in the form of technicians, 
equipment specialists, aides, etc.), clerical help, reference 
materials, availability of mechanical office equipment and 
pleas^int snrroundin«^s.

^1/ In view of our decision that the proposal violates 5 U.S.C. § 4503, it 
is unnecessary to further consider the remaining contentions of the agency as 
to the negotiability of the proposal.

NFFE Local 1555 and Tobacco Division, AMS, USDA, 3 FLRC 242 [FLRC 
No. 74A-31 (May 9, 1975), Report No. 69].
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The agency determined that the union's proposal is excepted from the 
obligation to bargain by section 11(b) of the Order because the proposal 
concerns the agency's staffing patterns and the technology of performing 

the agency's work.

Question Here Before the Council

The question is whether the proposal is excepted from the obligation to 
bargain by section 11(b) of the Order.

Agency Determination

Opinion

Conclusion: The proposal is excepted from the obligation to bargain by 
section 11(b) of the Order. Accordingly, the agency determination of 
nonnegotiability was proper and, pursuant to section 2411.23 of the Council's 
rules, is sustained.

Reasons; Section 11(b) provides, in relevant part, that "the obligation to 
meet and confer does not include matters with respect to . . . the number 
of employees; and the numbers, types, and grades of positions or employees 
assigned to an organizational unit, work project or tour of duty [i.e., the 
staffing patterns of the agency] [and] the technology of performing [the 
agency's] work."

With regard to the exclusion of matters concerning the agency's staffing 
patterns from the bargaining obligation, the union's proposal would, by 
its express terms, require the agency to provide bargaining unit employees 
with the assistance of "particular types of positions or employees," e.g., 
technicians, equipment specialists, aides, etc. Thus, since the proposal 
would require the agency to negotiate over its staffing patterns it is to 
that extent excepted from the obligation to bargain by section 11(b).

The union's proposal is also excepted from the obligation to bargain because 
it would require the agency to negotiate with respect to the technology of 
performing the agency’s work. In this regard, the Council has indicated 
that proposals concerning the particular equipment to be utilized by the 
agency in carrying out its mission and proposals concerning the particular 
design and use of agency workspace are excepted from the obligation to 
bargain because they concern the technology of performing the agency's 
work.A^./ liniile the union proposal here involved does not require the agency 
to utilize a specific piece of equipment or particular workplace design, it 
would subject agency decisions on these matters to union challenge and 
constraints under the contract. Thus, since the proposal involves matters

43/ E.g., National Treasury Employees Union Chapter No. DIG and Internal 
Revenue Service, Chicago, District, 4 FLRC 125 [FLRC No. 74A-93 (Feb. 24, 
1976), Report No. 98].
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with respect to the technology of performing the agency's work it is excepted 
from the obligation to bargain by section 11(b) of the Order.

Union Proposal XIX

Article 24, Section 13.

If the supervisor begins to perform professional employee's 
duties by using the professional's helpers as aides, the employer 
agrees to investigate the need of additional professional employee 
positions. The data and conclusions from such an investigation 
shall be furnished the Union for comment and prospective [sic].

Agency Determination

The agency determined that because the proposal would, in effect, prevent 
the agency from assigning bargaining unit work to supervisors it violates 
section 12(b)(5) of the Order. The agency also determined that insofar as 
the proposal concerns the possibility of increasing the numbers of employees 
it concerns the agency’s staffing patterns and is excepted from the obliga­
tion to bargain by section 11(b) of the Order.

Questions Here Before the Council

The questions are whether the proposal violates section 12(b)(5) of the 
Order or is excepted from the obligation to bargain by section 11(b).

Opinion

Conclusion; Contrary to the agency determination, the union's proposal 
does not violate the agency's 12(b)(5) right to determine the methods, 
means or personnel by which agency operations are conducted. Further, the 
proposal does not concern the agency's staffing patterns under section 11(b) 
but is within the obligation to bargain under section 11(a) of the Order. 
Accordingly, the agency determination that the proposal is nonnegotiable 
was improper and, pursuant to section 2411.28 of the Council's rules, is 
set aside.

Reasons; The agency asserts that by making the performance of bargaining 
unit duties by supervisors an act which automatically initiates an investi­
gation of the activity's staffing requirements, the intent of the proposal

This decision should not be construed as expressing or implying any 
opinion of the Council -as to the merits of the proposal. We decide only 
that, in the circumstances presented, the proposal is properly subject to 
negotiation by the parties concerned under section 11(a) of the Order.
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is to preclude the activity from assigning such bargaining unit duties to 
supervisors in violation of section 12(b)(5) of the Order. The agency also 
asserts that because the study contemplated by the proposal would look 
toward the possibility of increasing the numbers of professional employees 
within the activity, the proposal concerns the agency’s staffing patterns 
and is therefore, excepted from the agency's obligation to bargain by 
section 11(b) of the Order.

In our opinion, the agency's arguments are without merit. There is nothing 
in the language of the proposal or in the expressed intent of the union as 
to the meaning of the proposal which would preclude the agency from 
exercising its 12(b)(5) right to determine the personnel by which agency 
operations are conducted, i.e., in the circumstances of this case, to assign 
supervisors to perform bargaining unit work. In this regard, even though 
the performance of bargaining unit work by supervisors would trigger an 
investigation of the need for additional professional personnel, it does not 
prescribe any particular agency action as the result of such investigation. 
Hence, the proposal would not violate management's right to continue to 
have supervisors perform bargaining unit work or to assign bargaining 
unit work to supervisors in the future. Thus, the proposal does not 
violate section 12(b)(5) of the Order.

With regard to the agency's claim that the proposal concerns the staffing 
patterns of the activity and is, thus, excepted from the obligation to 
bargain by section 11(b) of the Order, there is nothing in the language of 
the proposal or in the union's expressed intent as to the meaning of the 
proposal which would require the agency to do anything more than investi­
gate the need for additional personnel. Thus, even if such investigation 
documented a "need" for additional personnel, the agency would be under no 
obligation to actually obtain any additional personnel. Therefore, since 
the proposal is not determinative of the agency's staffing patterns, it is 
not excepted from the obligation to bargain by section 11(b) of the Order.

Union Proposals XX, XXI, XXIlA^/

Proposal XX, Article 25, Section 1.

Promotional Selection Panels. The Employer agrees to grant Union 
participation on all job promotion selection panels for all posi­
tions classified as professional by the Civil Service Commission. 
The Employer also agrees to permit the Union to participate in 
selection panels for positions on which a professional employee 
has applied for.

^5/ These three proposals involve similar considerations and are treated 
together, herein, for convenience of decision.
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The Union agrees to provide a panel member from its membership to 
participate in such promotional panels or if it so desires to 
decline to participate.

Proposal XXI, Article 25, Section 2.

Position Qualification Crediting Plan. The Union will be allowed to 
participate as a full partner in the process of determining the 
Qualification Crediting Plan for the qualification criteria of any 
position to be filled for which professional employees are qualified,

Proposal XXII, Article 25, Section 3.

Criteria for Highly Qualified Candidates. The Union will be allowed 
to participate as a full partner in the process of determining the 
criteria for Highly Qualified Candidates for any position to be 
filled for which professional employees are qualified.

Agency Determination

The agency determined that these three proposals are outside the scope of 
bargaining established by section 11(a) of the Order because they would 
apply to positions outside the bargaining unit.

Question Here Before the Council

The question is whether the proposals are outside the obligation to bargain 
established by section 11(a) of the Order.

Opinion

Conclusion; The proposals are outside the required scope of bargaining 
under section 11(a) of the Order. Accordingly, the agency determinations 
of nonnegotiability were proper and, pursuant to section 2411.28 of the 
Council's rules, are sustained.

Reasons: Section 11(a) of the Order establishes an obligation to bargain 
on personnel policies affecting bargaining unit e m p l o y e e s T h e  three

46/ Section 11(a) of the Order provides, in relevant part, as follows:

An agency and a labor organization that has been accorded exclusive 
recognition, through appropriate representatives, shall meet at 
reasonable times and confer in good faith with respect to personnel 
policies and practices and matters affecting working conditions, so 
far as may be appropriate under . . . this Order.
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union proposals here involved, however, would by their express terms 
result in procedures applicable to bargaining unit positions being applied 
to positions outside the bargaining unit. For example. Proposal XX would 
permit the union to participate in selection panels for "positions on 
which a professional employee has applied for." Proposal XXI would permit 
the union to participate in determining qualification criteria for "any 
position to be filled for which professional employees are qualified." And, 
Proposal XXII would permit the union to participate in determining the 
criteria for highly qualified candidates for "any position to be filled for 
which professional employees are qualified."

Accordingly, since these proposed procedures are not limited to bargaining 
unit positions they do not directly relate to personnel policies and 
practices and matters affecting bargaining unit working conditions which are 
encompassed within the bargaining obligation of section 11(a) of the Order. 
Thus, they are nonnegotiable.^/

Union Proposal XXIII

Article 25, Section 4.

The Employer agrees to notify the Union on any action which will 
create, dissolve or downgrade any professional position. The 
Union will be given a reasonable time to prepare comments to 
proposed actions. [Underscored portion in dispute.]

Agency Determination

The agency determined that the union's proposal is nonnegotiable because it 
would so delay and impede management's reserved right under section 12(b)(2) 
to take prompt, timely personnel actions as to negate that right.

Question Here Before the Council

The question is whether the union's proposal violates section 12(b)(2) of 
the Order.

Opinion

Conclusion: The proposal would negate management's right to take 
actions under section 12(b)(2). Accordingly, the agency determination

A7/ See International Association of Machinists and Aerospace Workers^
Local Lodge 1859 and Marine Corps Air Station and Naval Air Rework Facility. 
Cherry Point, North Carolina, FLRC No. 77A-28 (Feb. 28, 1978). Report 
No. 1A5 at 7 of Council decision.
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of nonnegotiability was proper and, pursuant to section 2411.28 of the 
Council's rules, is sustained.

Reasons; As we previously indicated in this d e c i s i o n , a g e n c y  management 
has the right to effect the personnel actions listed in section 12(b)(2) 
in a prompt, timely manner. Thus, we determined that union proposal XVI, 
herein, which would result in delays of indefinite and uncertain duration, 
violated section 12(b)(2) of the Order. The proposal here involved would 
require management to delay any action "to create, dissolve or downgrade 
any professional position" until the union is granted a "reasonable" time 
to prepare comments on the proposed action. As with proposal XVI, neither 
the proposal itself, nor the union's submission in support of the proposal, 
defines the term "reasonable." Thus, this proposal also would result in 
delays of indefinite and uncertain duration in the exercise by management 
of its rights to create, dissolve or doimgrade any position. In our 
opinion, such delays of indefinite and uncertain duration, in the circum­
stances of this case, interfere with management's right to take prompt 
timely actions in matters reserved to it under section 12(b)(2) of the 
Order. Stated otherwise, the union's proposal here would so delay and 
impede the exercise of the reserved rights under section 12(b)(2) as 
to negate those rights and, hence, violates section 12(b)(2) of the 
Order.

Union Proposal XXIV

Article 26, Section 4.

Also, the employer agrees, when issuing awards of recognition to 
other employees for participation in a project, conceiving an 
idea, etc., to verify if an engineer or other professional employee 
participated in and was assigned significant responsibility in 
the project. If such is verified, the employer agrees to give 
that engineer or other professional employee just recognition. 
[Underscoring added to show portion in dispute.]

Agency Determination

The agency determined that the union's proposal is nonnegotiable because it 
is contrary to law, namely, 5 U.S.C. § 4503, which section concerns the 
granting of incentive awards.

Question Here Before the Council 

The question is whether the proposal violates law.

48/ See Council opinion concerning proposal XVI, p. 21 supra.
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Conclusion; The proposal violates 5 U.S.C. § 4503. Accordingly, the 
agency determination of nonnegotiability was proper and, pursuant to 
section 2411.28 of the Council's rules, is sustained.

Reasons; 5 U.S.C. § 4503 as previously set forth in this decision,^/ 
establishes that incentive awards are to be granted solely on the basis 
of the merit of the employee's contribution or performance,5^/ The union's 
proposal here Involved, however, by its express language, would result 
in an employee being granted an av;ard on the basis of assigning that 
employee "significant responsibility in the project" rather than on the 
merit of the employee's performance. Thus, since the union's proposal 
would introduce a criterion into the granting of incentive awards that 
is wholly extraneous to the merit of the employee's contribution or 
performance, the union's proposal is clearly incompatible with 5 U.S.C.
§ 4503 and is nonnegotiable.

By the Council.

Opinion

Issued: Hecember 28, 1978

49/ See Council's opinion concerning proposal XVII, p. 24 supra.

50/ NFFE Local 1552 and Tobacco Division, AMS, USDA, 3 FLRC 242 [FLRC 
No. 74A-31 (May 9, 1975), Report No. 69].

1102



Department of Defense, U.S. Navy, Norfolk Naval Shipyard, A/SLMR No. 908. 
This appeal arose from a decision and order of the Assistant Secretary, upon 
a complaint filed by the union (Tidewater Virginia Federal Employees Metal 
Trades Council, AFL-CIO). The Assistant Secretary found, in pertinent part, 
that the activity violated section 19(a)(1) and (6) of the Order by denying 
union representation to four probationary employees, who had requested such 
representation, at meetings with management where disciplinary action was 

discussed and imposed. The Council accepted the agency's petition for 
review, concluding that the Assistant Secretary's decision raised a major 
policy issue as to whether the Assistant Secretary's interpretation and 
application of section 10(e) of the Order in the circumstances of the case 
was consistent with the purposes and policies of the Order. The Council 
also granted the agency's request for a stay. (Report No. 149)

Council action (December 28, 1978). For the reasons fully detailed in 
its decision, the Council concluded that the Assistant Secretary's finding 
of a violation of section 19(a)(1) and (6) of the Order, based upon his 
interpretation of the requirements of section 10(e), was inconsistent with 
the purposes and policies of the Order. Accordingly, pursuant to section 
2411.18(b) of its rules of procedure, the Council set aside the Assistant 
Secretary's decision and order and remanded the case for action consistent 
with its decision.

FLRC No. 77A-141
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Department of Defense,
U.S. Navy,
Norfolk Naval Shipyard

and A/SLMR No. 908
FLRC No. 77A-141

Tidewater Virginia Federal 
Employees Metal Trades 
Council, AFL-CIO

DECISION ON APPEAL FROM 
ASSISTANT SECRETARY'S DECISION

Background of Case

This appeal arose from a decision and order of the Assistant Secretary, 
involving an unfair labor practice complaint filed by the Tidewater Virginia 
Federal Employees Metal Trades Council, AFL-CIO (the union) against the 
Department of Defense, U.S. Navy, Norfolk Naval Shipyard, Norfolk, Virginia 
(the activity). The Assistant Secretary found, in pertinent part, that the 
activity violated section 19(a)(6) and— based on the same conduct— section 
19(a)(1) of the Order_l/ by denying union representation to four probationary 
employees, who had requested such representation, at meetings with 
management where disciplinary action was imposed.

The pertinent factual background of this case, as found by the Assistant 
Secretary, is as follows: Four probationary employees, members of the 
bargaining unit exclusively represented by the union, were discovered 
sleeping on the job by a supervisor at the activity. The activity there­
after scheduled individual meetings with each of the probationers for

_1/ Section 19(a) of the Order provides in pertinent part:

Sec. 19. Unfair labor practices. (a) Agency management shall not—  |

(1) interfere with, restrain, or coerce an employee in the exercise 
of the rights assured by this Order;

(6) refuse to consult, confer, or negotiate with a labor organ­
ization as required by this Order.
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the purpose of terminating their employment, and gave the union advance 
notice of the meetings. The activity further advised the union that, 
because the men were probationary employees, they were not entitled to 
union representation as they had reauested, but that a union steward could 
attend the meeting as an observer.^/ A management representative met

y  In this connection, the activity took the position that the governing 
regulation which contained the procedure for terminating temporary and 
probationary employees, NAVSHIPDNOR/SURSHIPFIVE Instruction 12300.1, did 
not entitle the probationary employees to such representation. As found 
by the Assistant Secretary, Instruction 12300.1 made no mention of any 
"pre-action investigation" for probationary employees such as described 
in Article 31 (Disciplinary and Adverse Actions), Section 2 of the 
parties’ negotiated agreement, which provides in pertinent part:

When it is determined by the supervisor having authority that formal 
disciplinary or adverse action may be necessary, an investigator 
will normally be appointed within 5 workdays to conduct a pre-action 
investigation of the incident or knowledge of the incident by the 
supervisor. . . . The investigator assigned will conduct whatever 
inquiry is necessary to determine and document the facts. In all 
cases . . .  a discussion will be held with the employee as part of 
the pre-action investigation. It is agreed that during any dis­
cussion held with the employee as part of the pre-action investi­
gation the employee shall be advised of his right to be represented 
by the cognizant [union] steward. If the employee declines 
representation, the cognizant [union] steward or appropriate chief 
steward in his absence shall be given the opportunity to be present 
to represent the Council . . . .

In this regard, as reflected in the documents accompanying the agency’s 
appeal in this case. Appendix 2 of the parties' negotiated agreement 
further provided, in part, as follows:

APPENDIX 2: EXCLUSIONS FROM GRIEVANCE AND ARBITRATION

1. Matters for which statutory appeals procedures exist or which 
are subject to final administrative review or regulations of the 
Civil Service Commission (CSC) such as:

o. Separation for failure to satisfactorily complete a trial or 
probationary period appealable under part 315 of CSC regulations,
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with each employee individually and in each case informed the e m p l o y e e  

that he was not entitled to representation but that the union was entitled 
to have an observer present. During the course of the meetings, the union 
steward tried to speak on several occasions, but the management represen­
tative stopped him each time and told him that he was only an observer and 
could make a statement on behalf of the union at the end of the meeting. 
Each of the four meetings lasted approximately 5 minutes and resulted in 
the termination of the employee involved for failure to meet the standards 
for satisfactory performance. The union subsequently filed an unfair 
labor practice complaint alleging, in pertinent part, that the activity 
had violated section 19(a)(1) and (6) of the Order.

The Assistant Secretary found that the meetings, convened by management 
for the explicit purpose of notifying the probationary employees of their 
termination, were "formal discussions" within the meaning of section 10(e) 
of the O r d e r I n  this regard, he noted that "the meetings which were 
held herein were called specifically for the purpose of terminating the 
probationary employees and not for investigatory purposes," and that they 
involved the termination of probationary employees "who, except in a 
limited number of instances not relevant here, have no statutory appeal 
rights and, therefore, no right of representation upon appeal from an 
agency action." The Assistant Secretary further stated:

Such meetings not only substantially affected personnel policies and 
practices as they related to the specific employees' job security, 
but they also substantially affect personnel policies and practices 
as they pertain to other employees in the bargaining unit. Thus, 
the union representative whose representation the probationary 
employees were seeking would, in effect, be safeguarding not only 
interests of the particular employees involved, but also the interests 
of others in the bargaining unit by exercising vigilance to make cer­
tain that the agency does not initiate or continue a practice of 
imposing punishment unjustly. The representative's presence is an 
assurance to other probationary employees in the bargaining unit that 
they too can obtain his aid and protection if called upon to attend 
a like meeting where such discipline is imposed.

_3/ Section 10(e) provides as follows:

(e) When a labor organization has been accorded exclusive recogni­
tion, it is the exclusive representative of employees in the unit 
and is entitled to act for and to negotiate agreements covering all 
employees in the unit. It is responsible for representing the 
interests of all employees in the unit without discrimination and 
without regard to labor organization membership. The labor organi­
zation shall be given the opportunity to be represented at formal 
discussions between management and employees or employee represen­
tatives concerning grievances, personnel policies and practices, or 
other matters affecting general working conditions of employees in 
the unit.
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Further, in my view, such right of union representation will effectuate 
the purposes and policies of the Order by allowing the individual 
employee who may be too fearful or inarticulate to relate accurately 
what occurred, or too ignorant of the law of the shop to raise exten­
uating factors, the benefit of a knowledgeable union representative.
In view of the probationary status of the employees in this case and 
their lack of appeal rights, this, indeed, may be their only 
opportunity for knowledgeable union representation.

Based upon the foregoing, the Assistant Secretary concluded that the 
activity's refusal to allow the union, as exclusive representative of the 
unit employees involved, the right to participate fully in such discussions 
violated section 19(a)(6). Further, noting "the vested derivative right 
of representation at formal meetings under section 10(e) when the employee 
deems such representation imperative for the protection of his own employ­
ment interests," the Assistant Secretary found that the activity’s denial 
of the employees’ request for union representation was violative of 
section 19(a)(1) of the Order.

The agency appealed the Assistant Secretary's decision to the Council.
The Council accepted the agency's petition for review, concluding that 
the Assistant Secretary’s decision raises a major policy issue, namely: 
"Whether the Assistant Secretary's interpretation and application of 
section 10(e) of the Order in the circumstances of this case are consis­
tent with the purposes and policies of the Order." The Council also 
granted the agency's request for a stay, having concluded that the request 
met the criteria set forth in section 2411.47(e)(2) of its rules. The 
union filed a brief on the merits with the Council as provided in section 
2411.16 of the Council's rules. The International Association of Machinists 
and Aerospace Workers, AFL-CIO, filed an amicus curiae brief, as provided 
in section 2411.49 of the Council's rules.

Opinion

As noted above, the Council concluded that the decision of the Assistant 
Secretary herein raised a major policy issue as to whether his interpre­
tation and application of section 10(e) of the Order in the circumstances 
of this case were consistent with the purposes and policies of the Order. 
More particularly, the issue presented concerns the propriety of the 
Assistant Secretary's interpretation and application of the last sentence 
of section 10(e) in finding "that the meetings . . . , called for the 
explicit purpose of terminating probationary employees, were formal dis­
cussions within the meaning of [sjection 10(e) of the Order" which 
"substantially affected personnel policies and practices as they related 
to the specific employees' job security . . . [as well as] other employees 
in the bargaining unit," and that the -activity's refusal to permit full
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participation at those meetings by the exclusive representative was 
in violation of section 19(a)(1) and (6) of the Order.

The last sentence of section 10(e) provides;

The [exclusive representative] shall be given the opportunity to be 
represented at formal discussions between management and employees 
or employee representatives concerning grievances, personnel policies 
and practices, or other matters affecting general working conditions 
of employees in the unit.

With regard to this sentence, the Council has previously stated in its 
Lyndon B. Johnson Space Center (NASA) decision:A/

The language of the pertinent portion of section 10(e) . . . makes 
clear that it is not the intent of the Order to grant to an exclu­
sive representative a right to be represented in every discussion 
between agency management and employees. Rather, such a right exists 
only when the discussions are determined to be formal discussions 
and concern grievances, personnel policies and practices, or other 
matters affecting the general working conditions of unit employees. 
[Footnotes omitted.]

Thus, the discussion or meeting for which representation is sought must be 
"formal" in nature and the topic of the meeting must be one or more of the 
matters enumerated in the last sentence of section 10(e), i.e., "grievances 
personnel policies and practices, or other matters affecting general work­
ing conditions of employees in the unit." Both elements must exist for 
the right of representation under section 10(e) to accrue either to the 
exclusive representative or, derivatively, to the employee involved.^/

As to the first element, the question of whether a meeting is "formal" or 
informal is essentially a factual determination which, in our view, is a 
matter best resolved on a case-by-case basis by the Assistant Secretary as 
finder of fact, taking into consideration and weighing a variety of factors 
such as: who called the meeting and for what purpose; whether written 
notice was given; where the meeting was held; who attended; whether a

9

M  National Aeronautics and Space Administration (NASA), Washington, D.C. 
and Lyndon B. Johnson Space Center (NASA), Houston, Texas, A/SLMR No. 457, 
3 FLRC 617 [FLRC No. 74A-95 (Sept. 26, 1975), Report No. 84], at 621.

_5/ Statement on Major Policy Issue, 4 FLRC 709 [FLRC No. 75P-2 (Dec. 2, 
1976), Report No. 116], at 711.
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record or notes of the meeting were kept; and what was actually discussed 
In the instant case, the Assistant Secretary found the meetings to be 
formal because, inter alia, they "were called specifically for the purpose 
of terminating the probationary employees and not for investigatory purposes." 
As previously noted, the finder of fact may appropriately rely upon the 
purpose(s) for which a meeting was called in deciding whether it constitutes 
a "formal discussion." The Council, therefore, in accordance with its 
consistent policy, will not pass upon the Assistant Secretary's adequately 
supported factual determination in this regard.Z/

We next turn to the second element required to be met by the last sentence 
of section 10(e), i.e., whether the formal discussion concerns "grievances, 
personnel policies and practices, or other matters affecting general working 
conditions of employees in the unit." Clearly, the subject of the instant

6/ The Assistant Secretary has identified and applied these and other 
factors in a number of previous decisions. See, e.g., U.S. Army Training 
Center, Infantry, Fort Jackson Laundry Facility^ Fort Jackson, South 
Carolina, A/SLMR No. 242 (Jan. 17, 1973); U.S. Department of the Army, 
Transportation Motor Pool, Fort Wainwright, Alaska, A/SLMR No. 278 (June 25, 
1973); Federal Aviation Administration, National Aviation Facilities Experi­
mental Center, Atlantic City, New Jersey, A/SLMR No. 438 (Sept. 30, 1974); 
Social Security Administration, Great Lakes Program Center, Chicago,
Illinois, A/SLMR No. 804 (Feb. 18, 1977); and Department of the Treasury,
U.S. Customs Service, Region VII, Los Angeles, California, A/SLMR No. 926 
(Nov. 23, 1977). With regard to what was actually discussed at such 
ifteeting(s), the Assistant Secretary has found discussions to be "formal" 
when they have ramifications for all unit employees (A/SLMR No. 242) or 
when they are integrally related to the formal grievance process (A/SLMR 
No. 926), but has found discussions to be informal when they are mere 
"counselling" sessions involving individual employees* conduct (see, 
e.g., Internal Revenue Service, Mid-Atlantic Service Center, A/SLMR No.
421 (Aug. 26, 1974)) or concern conversations between individual employees 
and their supervisors in the course of day-to-day operations (see,Great 
Lakes case, A/SLMR No. 804).

U  However, to the extent that the Assistant Secretary also may have 
relied upon the probationary status of the employees in question and their 
lack of statutory appeal or representation rights following management’s 
termination of their employment in finding that the meetings were formal, 
such reliance is inconsistent with the CSC's interpretation and application 
of the relevant provisions in the Federal Personnel Manual regarding the 
status and rights of probationary employees and therefore must be set 
aside as inconsistent with the purposes and policies of the Order. See 
FPM Chapter 315, Subchapter 8-1 ("Purpose of Probationary Period") which 
states that " . . .  the probationary period described in this subchapter 
[is] a final and highly significant step in the examining process" during 
which a probationary employee "may be separated from the service without 
undue formality if circumstances warr^^nt," and subchapter 8-4 pertaining 
to the separation of probationers for unsatisfactory performance or conduct,
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discussions did not concern a grievance. Thus, the Assistant Secretary did 
not find, and it has not been alleged, either that a grievance was filed by 
or on behalf of the four probationary employees concerning the termination 
of their employment at any time prior to the meetings at issue herein, or 
that the subject of such meetings was grievances.-^' Nor do we find that 
the discussions herein concerned "personnel policies" as that term is used 
in section 10(e) of the Order.-i/

Thus, the issue here is ultimately narrowed to whether the subject meetings 
concerned "other matters affecting general working conditions of employees 
in the unit." [Emphasis added.] As previously indicated, the meetings 
were called for- the specific purpose of notifying the four probationers 
that agency management had decided to terminate their employment. In this 
regard, the instant appeal bears a similarity to the Council’s Louisville 
d e c i s i o n , w h e r e i n  the termination of an employee exclusively represented 
by a labor organization also was involved. In Louisville, after a unit 
employee was notified of his proposed removal, the employee's exclusive 
representative sought an extension of the time limit specified for reply to 
the notice on the ground that the employee had been hospitalized, but the 
request was denied. The Council, interpreting the first sentence of 
section 10(e), concluded that an agency's failure to recognize a labor 
organization's status as an employee's representative in an adverse action 
proceeding, until the employee designates another representative, does not 
constitute an unfair labor practice. In its decision (3 FLRC 686 at 691), 
the Council ruled that adverse action proceedings, "which are fundamentally 
personal to the individual and only remotely related to the rights of the 
other unit employees, are not automatically within the scope of the 
exclusive representative's 10(e) rights, which are protected by the Order." 
Similarly, in the instant case, while the employees involved are probationary 
employees possessing limited statutory appeal rights (rather than the

Moreover, as previously noted. Appendix 2 of the parties' negotiated 
agreement (n. 2, supra) explicitly barred separation of probationers from 
the grievance and arbitration process, and the cognizant internal regulation 
did not provide for grievances over such action.

_9/ In this regard we note the undisputed factual determination 
(Recommended Decision and Order of the Administrative Law Judge at 15), 
tacitly adopted by the Assistant Secretary, that the employees' supervisor 
"was not a personnel officer nor was he shown to have had authority to 
establish personnel policies or practices." Rather, it was found that the 
supervisor "was the Head of . . . only one of numerous components of the 
. . . [a]ctivity, . . . did not establish a policy or practice even for 
[that component but] simply reached a conclusion and acted in each case 
[and] . . . [i]n any future case . . . [he] or any one else would not be 
bound to reach the same result because of what was done in this case."

10/ United States Department of the Navy, Naval Ordnance Station 
Louisville, Kentucky, A/SLMR No. 400, 3 FLRC 686 [FLRC No. 74A-54 (Oct. 23,
1975), Report No. 87].
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career employee in LouisvllleX the subject of the meetings in both cases was 
nevertheless "fundamentally personal to the individual(s ) and only remotely 
related to the rights of the other unit employees." As such, in the Council's 
opinion, the meetings may not properly be found to concern "other matters 
affecting general working conditions of employees in the unit" within the 
meaning of section 10(e) of the Order.

Accordingly, as the "formal discussions" herein did not concern "grievances, 
personnel policies and practices, or other matters affecting general working 
conditions of employees in the unit" under the last sentence of section 
10(e), the exclusive representative had no right guaranteed by the Order to 
be represented at the meetings in question, and the individual probationary 
employees therefore had no derivative right to union representation in the 
circumstances of this case. Consequently, the Assistant Secretary’s conclu­
sion that the activity violated section 19(a)(1) and (6) of the Order 
herein by denying union representation to four probationary employees, 
based upon his interpretation of the requirements of section 10(e), is 
inconsistent with the purposes and policies of the Order and must be set 
aside.

This is not to say, however, that unions and probationary employees are 
without recourse in these and similar circumstances. Thus, while the 
Council has concluded that the Assistant Secretary’s 19(a)(1) and (6) 
finding in the instant case must be set aside, the Council also recognized 
in Louisville (3 FLRC 686 at 691) that " . . .  the parties to an exclusive 
relationship could negotiate rights to be accorded the exclusive represen­
tative related to individual employee adverse actions so long as they were 
otherwise consistent with applicable laws and regulations." Further, the 
Council ruled in Vandenberg Air Force Basell/ that "[t]he relief for alleged 
violations of negotiated rights . . . would be available through the negotiated 
grievance procedure which section 13 of the Order requires the parties to 
include in their agreement." [Footnote omitted.] Thus, to the extent consis­
tent with law and regulation, the parties could agree to negotiate a procedure 
permitting union representation of probationary employees prior to their, ter- 
mination.A2' In the instant case, the union has not contended that it had 
any right, arising from the agreement, to represent probationary employees 
during termination proceedings. Furthermore, as previously noted, the 
parties’ negotiated agreement expressly barred grievances and arbitration over 
the termination of probationary employees.

11/ Department of the Air Force, Base Procurement Office, Vandenberg Air 
Force Base, California, A/SLMR No. 485, 4 FLRC 586 [FLRC No. 75A-25 
(Nov. 19, 1976), Report No. 118], at 595.

12./ See also Puget Sound Naval Shipyard, Bremerton, Washington, Assistant 
Secretary Case No. 71-3492, 4 FLRC 620 [FLRC No. 76A-57 (Dec. 7, 1976),
Report No. 118], wherein the Council denied review of the Assistant Secretary’s 
finding that a grievance concerning the termination of a probationary employee 
for alleged misuse of annual and sick leave was on a matter subject to the 
parties’ negotiated grievance procedure in the circumstances of that case.
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In summary, for the reasons set forth above, the Council concludes that 
the Assistant Secretary's interpretation and application of section 10(e) of 
the Order in the circumstances of this case were not consistent with the 
purposes and policies of the Order.

Conclusion

Therefore, pursuant to section 2411.18(b) of the Council's rules of proce­
dure, we set aside the decision and order of the Assistant Secretary and 
remand this matter for appropriate action consistent with this decision.

By the Council.

lenry B. Fiazier III 
Executive^irector

Issued: December 28, 1978
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American Federation of Government Employees, Local 1802 and Department of 
Health, Education, and Welfare, Social Security Administration, Denver 
District. The dispute involved the negotiability of provisions of the 
parties’ agreement which were disapproved by the agency during review of 
the agreement under section 15 of the Order. The disputed provisions related 
to promotions of employees in career ladder positions and training programs.

Council action (December 28, 1978). The Council held that the disputed 
provisions were not violative of section 12(b) of the Order, but were 
excepted from the obligation to bargain by section 11(b) of the Order. 
However, since the local parties had agreed to the provisions, the agency 
could not, after the agreement, change its position during the section 15 
review process. Accordingly, pursuant to section 2411.28 of its rules, the 
Council set aside the agency's determination that the provisions were 
nonnegotiable.

FLRC No. 77A-148
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American Federation of Government 
Employees, Local 1802

(Union)

and FT-RC No. 77A-148

Department of Health, Education, and 
Welfare, Social Security Administration,
Denver District

(Activity)

DECISION ON NEGOTIABILITY ISSUE 

Provisions— ^

(Article 18, Section 4. "Performance Evaluations")

a. All employees in career ladder positions will be promoted when 
the employer has certified that the employee is capable of 
satisfactorily performing all aspects of current level and 
demonstrated ability to perform at the next higher level, 
provided time-in-grade requirements have been met.

b. Trainees’ promotions, upon satisfactory performance and completion 
of time-in-grade requirements, are to take effect at the beginning 
of the first full pay period thereafter. Supervisor error or 
workload in the Personnel Office will not absolve the employer 
from contractual obligation.

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Agency Determination

2 /iew process^' the aj 
Article 18, Section 4.a and b of the negotiated agreement conflicts

2 /During the section 15 review process^' the agency determined that

1/ Throughout the record before the Council, the parties have construed 
the provisions as a whole, applicable in like manner to employees in 
career ladder positions and to employees in training positions. Therefore, 
for the purposes of this decision, the Council will also consider that the 
provisions apply alike to employees in the two types of positions.

2/ Section 15 of the Order provides:

Sec. 15. Approval of agreements. An agreement with a labor organization 
as the exclusive representative of employees in a unit is subject to
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with rights reserved to management by section 12(b) of the O r d e r , a n d ,  
hence, is nonnegotiable.

(Continued)

the approval of the head of the agency or an official designated by 
him. An agreement shall be approved within forty-five days from 
the date of its execution if it conforms to applicable laws, the 
Order, existing published agency policies and regulations (unless 
the agency has granted an exception to a policy or regulation) and 
regulations of other appropriate authorities. An agreement which 
has not been approved or disapproved within forty-five days from 
the date of its execution shall go into effect without the required 
approval of the agency head and shall be binding on the parties 
subject to the provisions of law, the Order and the regulations of 
appropriate authorities outside the agency. A local agreement 
subject to a national or other controlling agreement at a higher 
level shall be approved under the procedures of the controlling 
agreement, or, if none, under agency regulations.

V  Section 12(b) of the Order provides, in part:

Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following requirements-

(b) management officials of the agency retain the right, in 
accordance with applicable laws and regulations—

(4) to maintain the efficiency of the Government operations entrusted 
to them;

(5) to determine the methods, means, and personnel by which such 
operations are to be conducted[.]

4/ While the agency adverted to its regulations issued pursuant to 
section 12(b) of the Order, it appears that the agency essentially relied 
on rights reserved to it under section 12(b) of the Order. In this regard, 
the agency stated in its determination that:

[The regulations] are protected by E.O. 11491, Section 12(b)(4) and 
(5), and thus are deemed non-negotiable under Section 11(a) of the 
Order. Since these issuances are thus not subject to the Sec­
tion 11(a) obligation to meet and confer, there is no requirement 
to make a compelling need determination.
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Question Here Before the Council 

The question Is whether the disputed provisions violate the Order.

Opinion

Conclusion: The provisions are not violative of section 12(b) of the 
Order. Rather, they are excepted from the obligation to bargain under 
section 11(b) of the O r d e r . H o w e v e r ,  since the local parties agreed 
to the provisions, as permitted by the Order, the agency cannot, after 
that agreement, change its position during the section 15 review process. 
Accordingly, the agency's determination that the provisions are non- 
negotiable was improper and, pursuant to section 2411.28 of the Council's 
rules, is set aside.

Reasons; The agency principally claims that the disputed provisions 
violate section 12(b) of the Order, in essence, because they deal with a 
matter which is outside the delegated administrative discretion of the 
Denver District fianager and, derivatively, because the provisions are 
outside that official's authority to conduct negotiations. More speci­
fically, the agency takes the position that the provisions violate 
section 12(b)(4) and (5) of the Order by permitting the Denver District 
Manager to effect promotions of unit employees in career ladder and trainee 
positions, in conflict with the agency's published directives, one of 
which delegates the administrative authority to effect such promotions in 
the bargaining unit to the Personnel Officer of HEW Region VIILZ./ and 
another of which limits the authority of a local official to conduct 
negotiations to those matters subject to his administrative discretion.^/

_5/ Section 11(b) of the Order provides, in relevant part:

(b) In prescribing regulations relating to personnel policies and 
practices and working conditions, an agency shall have due regard 
for the obligation imposed by paragraph (a) of this section. How­
ever, the obligation to meet and confer does not Include matters with 
respect to the mission of an agency; Its budget; its organization; 
the number of employees; and the numbers, types, and grades of 
positions or employees assigned to an organizational unit, work 
project or tour of duty; the technology of performing its work; or 
its internal security practices.

This decision should not be construed as expressing or implying 
any opinion of the Council as to the merits of the provisions. We decide 
only that, as agreed upon by the parties and based upon the record before 
the Council, the provisions are properly subject to negotiation by the 
parties concerned under section 11(a) of the Order.

Ij HEW Personnel Instruction 250-5-50C.

HEW Personnel Instruction 711-1-llOA.
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That is, the agency contends that the provisions violate section 12(b) of 
the Order because that section reserves to management the right to 
determine the official to whom such administrative authority will be 
assigned. We find the agency's position that section 12(b) renders the 
provisions nonnegotiable to be without merit.

The Council has previously held that such assignment of a function falls 
not within the ambit of section 12(b), but rather is excepted from the 
obligation to bargain by section 11(b) of the Order. For example, in 
Kirk Army Hospital .̂/ the question before the Council was whether a union 
proposal analagous to the provisions in dispute in the present case was 
nonnegotiable under the Order. That proposal provided as follows:

The screening of [promotion] candidates to determine basic 
eligibility shall be a function of the Civilian Personnel 
Division and the rating panel.

The Council found that the quoted proposal was concerned with the agency's 
"organization" within the meaning of section 11(b) of the Order, since it 
purported to assign the responsibility for performing an agency function. 
Consequently, the Council held the'proposal was excepted from the agency's 
obligation to bargain under section 11(b), explaining its decision, as 
follows:

Section 11(b) of the Order excepts from the agency's obligation 
to bargain matters with respect to ". . . its organization . . . ."
As the Council explained in the Griffiss Air Force Base case, the 
administrative and functional structure of an agency, i.e., the 
systematic grouping of the agency's work, comprises the agency's 
"organization" as that term is used in section 11(b). [Footnote 
omitted.]

Turning to the provisions disputed in the present case, in our view these 
provisions similarly purport to assign a particular agency function, (the 
effecting of certain promotions within the bargaining unit), to the Denver 
District Manager. Hence, as these contract provisions are materially 
indistinguishable from the proposal before the Council in FLRC No. 72A-18, 
for the reasons stated in that decision we find the instant provisions 
concern a matter with respect to the administrative and functional 
structure of the agency, and, thus, the agency's "organization" within the 
meaning of section 11(b) of the Order. Accordingly, we find they are, 
therefore, excepted from the agency's obligation to bargain under that 
section of the Order. However, while under section 11(b), the agency may 
but is not required to bargain on "organization," here the agency's local 
bargaining representative exercised such option by negotiating and 
entering into an agreement on the disputed provisions. Accordingly, 
consistent with established Council precedent, the agency was without

£/ lAM-AW Lodge 2424 and Kirk Army Hospital and Aberdeen Research and 
Development Center. Aberdeen. Md.. 1 FLRC 525, 533 [FLRC No. 72A-18 
(Sept. 17, 1973), Report No. 44].
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authority during the section 15 review process to determine these provisions 
nonnegotiable on the basis of section 11(b) of the Order

For the foregoing reasons, we find in the circumstances of the present 
case the provisions are negotiable under the Order.ll/ The agency 
determination to the contrary is set aside.

By the Council.

jrrazier III 
Executive/Director ^

Issued: December 28, 1978

'1

10/ E.g., AFGE Council of Locals 1497 and 2165 and Region 3. General 
Services Administration, Baltimore, Maryland, 3 FLRC 396 [FLRC No. 74A-43 
(June 26, 1975) Report No. 75].

11/ We note tnat the provisions would not prevent the aj^ency from 
establishing such internal procedures as may be appropriate to assure that 
all legal and regulatory requirements necessary to the proper effectuation 
of a promotion are met prior to the Denver District Manager's taking the 
action set forth in the provisions of the negotiated agreement.
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Antilles Consolidated School System and Antilles Consolidated Education 
Association (Kanzer, Arbitrator). The arbitrator determined that under 
the relevant provision of the parties’ agreement, the teacher-grievant, at 
the time of his termination in connection with a reduction-in-force, 
possessed the basic qualifications to teach a particular subject, which 
was being taught by a more recently hired teacher. The arbitrator there­
fore sustained the grievance and directed, among other things, that the 
grievant be reinstated retroactively to a particular date with backpay, 
contingent upon the grievant*s completion of certain required course work. 
The Council accepted the agency's petition for review insofar as it related 
to the agency's exception which alleged that the award violated the Back 
Pay Act of 1966. The Council also granted the agency's request for a stay. 
(Report No. 151)

FLRC No. 78A-21

Council action (December 28, 1978). Based upon a decision of the 
Comptroller General, rendered in response to the Council's request, the 
Council held that the portion of the arbitrator's award which directed the 
payment of backpay in connection with a retroactive reinstatement was vio­
lative of the Back Pay Act. Accordingly, pursuant to section 2411.37(b) 
its rules of procedure, the Council modified the award by striking the 
portion thereof found violative of the Back Pay Act. As so modified, the 
Council sustained the award and vacated the stay which it had previously 
granted.
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Antilles Consolidated School System

'0
and FLRC No. 78A-21

Antilles Consolidated Education Association

DECISION ON APPEAL FROM ARBITRATION AWARD 

Background of Case

is *C"

According to the arbitrator’s award and the entire record, the grievant 
was employed for about 6 years by the Antilles Consolidated School System 
(the activity) as a general industrial arts teacher and was teaching 
such subjects at the activity's middle school prior to his termination.
The North Central Association of Colleges and Secondary Schools 
(North Central) is the accrediting agency for the activity establishing 
program standards for the operation of schools, as well as minimim 
educational and experience requirements for teachers. North Central 
requires a teacher of industrial arts to have taken a minimum of one 
course in each subject taught. The arbitrator found that the only 
formal course in the auto mechanics area completed by the grievant did 
not satisfy the requirement. However, the arbitrator noted that if the 
activity were cited by North Central for a deficiency in teacher 
coursework. North Central would normally allow one year within which 
the teacher could remedy the situation by completion of the needed course.

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 2Q415

:Hri

Prior to the start of the 1976-77 school year. North Central advised 
the activity to offer a course in auto mechanics at the high school.
A qualified teacher was hired, and he began teaching the course in 
January 1977. In February and March of 1977, the grievant was advised 
of a probable reduction-in-force at the middle school which could 
terminate his job. On May 10, 1977, grievant was given a formal 
reduction-in-force letter. The grievant then applied for the teaching 
position which included teaching the course in auto mechanics in the 
high school, and he offered to take the needed coursework in auto 
mechanics in the spring or summer of 1977. However, the activity refused 
to reconsider its decision that the grievant was not qualified to compete 

with the other teacher in the teaching of auto mechanics. Neither did it 
offer to permit the grievant a trial period to demonstrate on the job 
whether he knew the work, pending completion of the deficit in course­
work, which could have been completed in less than the one year citation 
period permitted by North Central.
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The union filed a grievance resulting in the instant arbitration, 
contending2 that the termination action violated Article 3(l)i' and/or 
Article 21—  of the parties’ collective bargaining agreement.

The Arbitrator’s Award

The statement of issue by the arbitrator was as follows;

Was [grievant] qualified to perform the duties of [the other 
teacher] as a teacher of auto mechanics in the Antilles Senior 
High School at the time of the termination of [grievant] on 
July 10, 1977?

It was stipulated by the activity before the arbitrator that if the 
arbitrator resolved the issue in the affirmative, pursuant to Article 21 
of the agreement, the grievant would automatically have sufficient 
retention points to bump or replace the other teacher in his job.

The arbitrator stated that the sole issue before him was whether the 
grievant possessed those "basic qualifications" called for under 
Article 21, Section eC3) of the negotiated agreement. Therefore, while 
he found that the one course taken by the grievant in the auto 
mechanics area did not meet the North Central requirement for certifi­
cation, he also determined that the grievant had the "overall ’basic 
qualifications' to teach such course in all other respects, pursuant to 
Art. 21, Sec. e(3)." He thus concluded that the activity failed to 
support its burden of proving that the grievant was not basically qualified 
to perform the other teacher’s job at the time of the grievant’s 
termination. Accordingly, the arbitrator granted the grievance and awarded 
the grievant the teaching position at issue "retroactive to July 10, 1977," 
with backpay, contingent upon the grievant*s completion of the required 
coursework.

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator’s award with 
the Council. Under section 2411.32 of the Council’s rules of procedure.

y  As set forth in the arbitrator’s award. Article 3(1) of the negotiated 
agreement contains the section 12(a) language of Executive Order 11491.

y  According to the arbitrator’s award. Article 21 (Reduction in Force) 
provides, in pertinent part, as follows;

Section e: Retention Procedures

(3) In the event of a reduction in force, retention of teachers 
within the affected competitive area will be based on teacher 
qualifications, performance, and experience in accordance with 
the following ranking system. Teachers with the basic qualifi­
cations and highest number of accumulated points will preempt 
those with a lesser number of points. . . . [Emphasis by 
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the Council accepted the petition for review insofar as it related to 
the agency’s exception which alleged that the award violates the 
Back Pay Act of 1966.— /

Opinion

Section 2411.37Ca) of the Council's rules of procedure provides that;

Ca) An award of an arbitrator shall be modified, set aside in 
whole or in part, or remanded only on grounds that the award 
violates applicable law, appropriate regulation, or t ^  order, or 
other grounds similar to those applied by the courts in private 
sector labor-management relations.

As previously noted, the Council accepted the agency's petition for 
review insofar as it related to its exception which alleged that the 
award violates the Back Pay Act. Because this case concerns issues 
within the jurisdiction of the Comptroller General's Office, especially 
the applicability of prior Comptroller General decisions to the facts of 
this case, the Council requested from him a decision as to whether the 
arbitrator's award violates the Back Pay Act. The Comptroller General's 
decision in the matter, B—192568, December 8, 1978, is set forth below.

The Federal Labor Relations Council has requested a decision on the 
legality of backpay ordered by an arbitrator in the matter of 
Antilles Consolidated School System and Antilles Consolidated 
Education Association CKanzer, Arbitrator), FLRC No. 78A-21. This 
case is before the Federal Labor Relations Council as the result 
of a petition for review filed by the Department of the Navy 
alleging that the award violates applicable laws and regulations.
The Council accepted the petition insofar as it related to the 
agency's exception which alleged that the award violates the Back 
Pay Act of 1966. The sole issue presented for consideration by us 
is whether or not the arbitrator's award of backpay to the aggrieved 
employee violates the Back Pay Act, 5 U.S.C. 5596 (1976).

The arbitrator made a conditional award of backpay to Mr. Clifton F. 
Rush, a teacher whose employment at the Antilles Middle School, 
Antilles Consolidated School System, Fort Buchanan, Puerto Rico, 
was terminated on the basis of a reduction-in-force. Mr. Rush's 
employment was terminated effective July 10, 1977. From May 1971, 
through that date, he had been employed as a teacher of industrial 
arts in the school system. The Navy operated the school system 
under the authority of 20 U.S. Code 241(a), as a. "Section 6 
school" for the Commissioner of Education, Department of Health, 
Education, and Welfare.

The issue as formulated by the arbitrator for his consideration 
is as follows; "Was Mr. Clifton Rush qualified to perform the 
duties of Mr. Carl Pachucki as a teacher of auto mechanics in the 
Antilles Senior High School at the time of the termination of Rush 
on July 10, 1977?"

_3/ The agency requested and the Council granted, pursuant to section 
2411.47(f) of the Council's rules of procedure, a stay of the award 
pending determination of the appeal.
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The facts in the matter as stated in the arbitrator’s decision are 
summarized as follows. Mr, Rush received both B.S. and M.S. 
degrees and possesses a teacher certificate issued by the Kansas 
Department of Education which list the following subjects: general 
shop, drafting, metals, and wood. Rush completed one formal college 
course in the auto mechanics area; however, to earn certification in 
Kansas he would have to complete two more advanced courses in auto 
mechanics. He never taught a class in auto mechanics, but repaired 
engines in the Navy from 1962-1967, and vrorked four months as an 
auto mechanic while at college. The accrediting agency for Antilles 
Consolidated School System (hereafter "Antilles") requires a teacher 
of industrial arts to have a minimum of one course in each subject 
taught. Although the arbitrator found that the course passed by 
Rush did not satisfy that requirement, he noted that if Antilles 
were cited by the accrediting agency for a deficiency in such 
coursework, the accrediting agency normally would allow Antilles 
one year under citation within which time the teacher could complete 
the needed course.

The accrediting agency advised Antilles prior to the start of 1976- 
1977 school year to offer a course in auto mechanics at the high 
school with the start of the latter year. Accordingly, Antilles 
hired a teacher who was found by the arbitrator to be fully qualified 
to teach a course in auto mechanics.

It was not until about May 1977, that the new teacher of auto 
mechanics provided shop work for the auto mechanics class. The 
arbitrator found that, although the college course completed by 
Rush was not comprehensive enough to meet the standards of the 
accrediting agency, his course did cover most of the areas covered 
by the text book used by the new class for the auto mechanics course.

In February 1977, Rush was advised that the industrial arts classes 
at the middle school were to be phased out for economic reasons which 
could result in Rush losing his job. The arbitrator found that Rush 
did not receive a written roster of competitive rating within 30 days 
of March 31, 1977, as required by the negotiated labor agreement.
On May 10, 1977, Rush received a formal reduction-in-force letter.
Rush then applied for the teaching position in auto mechanics at 
Antilles High School, offering to complete the needed coursework that he 
lacked for certification. However* Antilles refused to reconsider. 
Neither did it offer to permit Rush a brief trial or training period 
to demonstrate on the job whether he knew the work, pending 
completion of the deficit in coursework, which the arbitrator found 
could have been completed in much less time than the one year 
citation period permitted by the accrediting agency.

On the basis of the facts developed at the hearing, the arbitrator 
found that the single 2-credit course taken by Rush did not meet 
the accrediting agency's requirement for certification to teach
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auto mechanics at Antilles High School. But he also found that 
Rush had the "basic qualifications'* to teach the course in all 
other respects pursuant to Article 21 of the agreement. He 
based this on Rush’s employment experience as a mechanic, his 
knowledge of the subjects covered and his six years of general 
teaching experience in industrial arts.

However, because he found that the sole course in small gas engines 
completed by Rush did not suffice, the arbitrator conditioned the 
remedies awarded to Rush in granting his grievance directly upon 
a prompt completion of the next course needed.

The arbitrator's award reads as follows:

"I, THEREFORE, CONCLUDE that Rush possessed the basic qualifica­
tions to perform the job as auto mechanics teacher in Antilles 
H.S. which was held by Pachucki, and his grievance is hereby 
granted, vesting him in Pachucki's position as of July 10, 1977, 
however within the framework of the remedies fashioned by the 
arbitrator below:

”1. Rush is awarded Pachucki*s position retroactive to July 10, 
1977, without any break in seniority or employee rights or 
benefits.

"2. Rush is hereby directed to immediately enroll in and pass 
the next auto mechanics course needed to secure his certifica­
tion. This must be done and an appropriate transcript and 
certificate filed with the Antilles School System no later than 
the end of the 1977-78 school year (On or about July 10, 1978).
If Rush fails to perform the latter contingency by the end of 
the 1977-78 school, then his contract shall be terminated by 
Antilles and he shall be dismissed from service at the Antilles 
H.S.

"3. While Rush takes and completes his course, Antilles shall 
honor Pachucki's contract, and allow him to complete his duties 
on his current job until the end of the 1977-78 school year. 
Although this Arbitrator has no jurisdiction regarding the 
destiny of Pachucki, as far as his re-employment is concerned, 
it is hoped all parties will join hands to find him a new position 
in the Ft. Buchanan area as worthy as the one he now has. As an 
innocent victim of the reduction in force, he deserves the help 
of both labor and management.

”4. If Rush con^letes his course by the end of the 1977-78 
year, he is to be reimbursed by Antilles by payment of the 
difference between his gross aimual salary and the sums received 
in the form of severance pay of $1,950.40 and weekly checks of 
$100 in unemployment compensation benefits.
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"5. In sum. Rush, is not to perform any services or receive any 
back pay (see, no. 4 supra) unless and until he compliesi fully with, 
my directive of completion of the course set out in paragraph. 2, 
above."

Personnel employed at so called "Section 6 schjools," such, as the 
Antilles Consolidated School System, created under authority of 
Section 6 of Public Law 81-874, 64 Stat. IIOQ, September 30, 125Q, 
as amended 20 U.S.C. § 241, are employees of the United States, 
and as such fall within the purview of the Back Pay Act, 5 U.S.C.
5596 C1976). See 52 Comp. Gen. 291 (1972); B-187881, October 3,
1977; B-183804, November 14, 1975. However, Section 6 specifically 
exempts such employees from the Civil Service Act and rules C5 U.S.C 
§ 3301 et seq.); accordingly, they have no statutory appeal from a 
reduction-in-force action, but th.e parties in their negotiated 
agreement have established reduction-in~force policies and 
procedures (Article 21).

Our recent decisions considering the legality of implementing binding 
arbitration awards, which relate to Federal employees covered by 
collective bargaining agreements, have held that the provisions of 
such agreements may constitute nondiscretionary agency policies if 
consistent with applicable laws and regulations, including 
Executive Order 11491, as amended. Th.erefore, when an arbitrator 
acting within proper authority and consistent with applicable laws and 
decisions decides that an agency has violated an agreement, that 
such violation directly results in a loss of pay, and awards 
backpay to remedy that loss, the agency head can lawfully implement a 
backpay award for the period during which th.e employee would have 
received the pay but for the violation, so long as the relevant 
provision is properly includable in the agreement. See 54 Comp.
Gen. 312 (1974), and 54 Comp. Gen. 435 C1974).

The Back Pay Act, codified in 5 U.S.C. 5596, is the statutory 
authority under which an agency may retroactively adjust an employee's 
compensation, and it provides, in part, as follows:

"(b) An employee of an agency who, on the basis of an administra­
tive determination or a timely appeal, is found by appropriate 
authority under applicable law or regulation to have undergone 
an unjustified or unwarranted personnel action that has resulted 
in the withdrawal or reduction of all or a part of the pay, 
allowances, or differentials of the employee—

"(1) is entitled, on correction of th.e personnel action, to 
receive for the period for which the personnel action was in 
effect an amount equal to all or any part of the pay, allowances, 
or differentials, as applicable, that the employee normally would 
have earned during that period, if the personnel action had not 
occurred, less any amounts earned by him through other employment 
during that period; * *
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However, before retroactive payment may be made under the provisions 
of 5 U.S.C. § 5596, there must be a determination not only that an 
employee has undergone an unjustified or unwarranted personnel 
action, but also that such action directly resulted in a withdrawal 
of pay, allowances, or differentials. Although every personnel action 
which directly affects an employee and is deterained to be a 
violation of the negotiated agreement may also be considered to be 
an unjustified or tinwarranted personnel action, the remedies under 
the Back Pay Act are not available unless it is also established 
that, but for the wrongful action, the withdrawal of pay, allowances, 
or differentials would not have occurred. 54 Comp. Gen. 760, 763 
(1975).

In light of the foregoing, in order to make a valid award of backpay, 
it is necessary for the arbitrator not only to find that the negotiated 
agreement has been violated by the agency, but also to find that 
such improper action directly caused the grievant to suffer a loss or 
reduction in pay, allowances, or differentials. 55 Comp. Gen. 629,
633 (1976).

Here, the arbitrator found that the Antilles Consolidated School 
System violated the agreement because the school system failed to 
meet its burden of showing by convincing proof that the grievant was 
not basically qualified to perform Pachucki’s job. However, the 
arbitrator also found that Rush did not meet the certification 
requirement to teach auto mechanics at the high school and, therefore, 
would have to take another course before he could teach auto 
mecahnics. Accordingly, the arbitrator directed Rush to enroll in 
and pass the next available course and specified that Rush was not 
entitled to perform any services or receive any backpay unless and 
until he complied with the directive to complete the next auto 
mechanics course needed to secure his certification. Only if he 
completed the course would Rush be entitled to receive retroactive 
pay*

We do not believe that the arbitrator's conditional award of 
backpay meets the requirement of the Back Pay Act that the 
unjustified action must have directly caused the employ*^e to 
suffer a loss or reduction in pay. The direct cause of the loss 
of pay was that the grievant did not have the required course credits 
to teach auto mechanics at the Antilles High School. Since the 
arbitrator found that the grievant lacked the formal qualifications 
to fill the position in question at the time of his termination, he 
did not and could not find that but for the wrongful action the 
loss of pay would not have occurred.

Accordingly, there is no authority under the Back Pay Act for the 
conditional backpay awarded by the arbitrator, and that part of the 
award may not be implemented.
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Based upon the foregoing decision of the Comptroller General, it is 
clear that the arbitrator's award in this case, to the extent that it 
directs the payment of backpay in connection with a retroactive reinstate­
ment, is violative of the Back Pay Act and cannot be sustained.

Conclusion

For the foregoing reasons, and pursuant to section 2411.37(b) of the 
Council's iniles of procedure, we modify the arbitrator's award by striking 
that portion which directs the payment of backpay in connection with a 
retroactive reinstatement.

As so modified, the award is sustained and the stay of the award is 
vacated.

By the Coimcil.

Henry B/ Frazier J/fl
Executive Director

Issued: December 28, 1978
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U.S. Customs Service, Region VII, Office of the Regional Commissioner and 
National Treasury Employees Union and NTEU Chapter 123 (Gentile; Arbitrator).
The arbitrator found that the activity violated the parties' agreement by 
denying regular overtime pay under the Federal Employees Pay Act to Customs 
Patrol Officers (CFOs) on temporary assignment to U.S. Coast Guard cutters 
for a portion of the time spent on such assignments. As a remedy, the arbi­
trator awarded the affected CPOs appropriate compensation. The Council J| 
accepted the agency's petition for review which took exception to the award 
on the grounds that the award violated applicable law and appropriate 
regulation. The Council also granted the agency's request for a stay.
(Report No. 151)

Council action (December 28, 1978). Based upon a decision of the 
Comptroller General, rendered in response to the Council's request, the 
Council held that the award did not violate applicable law and appropriate 
regulation. Accordingly, pursuant to section 2411.37(b) of its rules of 
procedure, the Council sustained the award and vacated the stay.

FLRC No. 78A-30

I
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

U.S. Customs Service, Region VII, 
Office of the Regional Commissioner

and FLRC No. 78A-30

National Treasury Employees Union 
and NTEU Chapter 123

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

Based upon the findings of the arbitrator and the record before the 
Council, it appears that the activity assigned a number of Customs 
Patrol Officers to perform certain duties aboard U.S. Coast Guard 
cutters for periods of time up to 3 days. The Customs Patrol Officers 
were cissigned to 8-hour work shifts while serving on their tours of duty 
and, in addition, they performed work assignments on overtime. The 
activity treated this overtime as administratively uncontrollable 
overtime and compensated the Customs Patrol Officers, who were eligible 
to receive compensation for overtime under the law governing administratively 
uncontrollable overtime,!' accordingly.

A grievance was filed challenging the validity of the activity's 
determination that the Customs Patrol Officers would be compensated for 
their cutter duty overtime under the administratively uncontrollable 
overtime provisions. The grievants claimed that they were 
entitled to overtime compensation at the rate of one and one-half times

1̂/ The applicable law, 5 U.S.C. § 5545(c)(2) (1976) provides, in 
pertinent part:

(c) The head of an agency, with the approval of the Civil Service 
Commission, may provide that—

(2) an employee in a position in which the hours of duty cannot 
be controlled administratively, and which requires substantial amounts 
of irregular, unscheduled, overtime duty with the employee generally 
being responsible for recognizing, without supervision, circumstances 
which require him to remain on duty, shall receive premium pay for 
this duty on an annual basis instead of premium pay provided by 
other provisions of this subchapter, except for regularly scheduled 
overtime, night, and Sunday duty, and for holiday duty.
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their basic hourly rate of pay. The grievance was not resolved and the 
matter went to arbitration.

According to the arbitrator, the parties stipulated to the following 
issue:

2 /
Did Management violate Article 23, Section 1—  of the Negotiated 
Agreement by denying regular overtime pay under the Federal 
Employees Pay Actl' to Customs patrol officers on temporary 
assignment to U.S. Coast Guard Cutters? [Footnotes added.]

In finding that the activity violated Article 23, Section 1 of the 
negotiated agreement, the arbitrator noted, among other things, that 
the work assignment "was reasonably subject to advance scheduling, 
at least in part, because it was known that it would recur on 
successive days." In the arbitrator's view, at least some of the 
work in question was "regularly scheduled overtime" and compensable 
therefore under 5 U.S.C. § 5542. As his award, the arbitrator provided:

Management violated Article 23, Section 1 of the Negotiated 
Agreement by denying regular overtime pay under the Federal 
Employees Pay Act to Customs Patrol Officers on temporary assign­
ment to U.S. Coast Guard Cutters for four hours out of each 
twenty-four hour period of time spent in such an activity.

The affected CPOs should be appropriately compensated in keeping • 
with the above AWARD.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with 
the Council. Under section 2411.32 of the Council’s rules of procedure, 
the Council accepted the petition for review which took exception to the 
arbitrator's award on the grounds that the award violates applicable law 
and appropriate regulation.-L' Only the agency filed a brief.

y According to the arbitrator, Article 23, Section 1 provides: 
'Employees when assigned overtime will be compensated in accordance 
with applicable laws and regulations."

3/ The applicable law, 5 U.S.C. § 5542(a) (1976), provides in pertinent 
part:

[H]ours of work officially ordered or approved in excess of 40 
hours in an administrative workweek, or . . .  in excess of 8 hours 
in a day, performed by an employee are overtime work and shall be 
paid for, except as otherwise provided by this subchapter, at [one 
and one-half times the hourly rate of appropriate pay] . . . .

Pursuant to section 2411.47(f) of the Council's rules of procedure, 
the Council granted the agency's request for a stay of the award pending 
determination of the appeal.
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(a) An award of an arbitrator shall be modified, set aside in 
whole or in part, or remanded only on grounds that the award 
violates applicable law, appropriate regulation, or the order, or 
other grounds similar to those applied by the courts in private 
sector labor-management relations.

As previously stated, the Council accepted the agency's petition for 
review which took exception to the arbitrator's award on the grounds 
that the award violates applicable law and appropriate regulation.
Because this case involves an issue within the jurisdiction of the 
Comptroller General's Office, the Council requested from him a decision 
as to whether the arbitrator's award violates applicable law and 
appropriate regulation. The Comptroller General's decision in the 
matter, B-192727, December 19, 1978, is set forth below:

This is in response to a request from the Federal Labor Relations 
Council (FLRC) for our opinion concerning an arbitrator's award of 
overtime pay rendered in a grievance-arbitration hearing between 
the U.S. Customs Service, Region VII, and the National Treasury 
Employees Union, Chapter 123 (Gentile, Arbitrator), FLRC No.
7SA-30.

The dispute which was the subject of that arbitration concerned 
the proper rate of overtime pay for Customs Patrol Officers 
(CPOs) in San Diego, California, who, during May and June 1976, 
were assigned to accompany the crews of U.S. Coast Guard cutters on 
board and search missions. The officers' supervisor assigned them 
to 8-hour shifts per day, but the unrebutted testimony was that 
the officers actually worked 18-20 hours per day while on board.
The assigned duties of the CPOs were to assist in all boardings, 
and they were also directed by the Commander of the cutter to act 
as observers and as helmsmen. The CPOs received administratively 
uncontrollable overtime pay (AUO) on an annual basis as provided 
for by 5 U.S.C. § 5545(c)(2) (1976). The CPOs alleged that for 
the duty on board the cutters they were entitled to regular overtime 
pay (time-and-one-half) pursuant to the Federal Employees Pay Act,
5 U.S.C. § 5542 (1976). A grievance was filed, in which union 
representatives claimed that by denying CPOs time-and-one-half, 
management violated Article 23, Section 1 of the Negotiated Agreement 
which provides in full that "[e]mployees when assigned overtime 
will be compensated in accordance with applicable laws and 
regulations."

Section 5542 of title 5, United States Code (1976), requires that 
a General Schedule employee's hours of work in excess of the 
standard 8-hour day or 40-hour workweek, which have been officially 
ordered or approved, must be compensated at an hourly rate equal to

Opinion

Section 2411.37(a) of the Council's rules of procedure provides;
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one and one-half times the employee's basic hourly condensation, or 
of the minimum rate of GS-10 if his basic rate exceeds that rate. 
However, according to 5 U.S.C. § 5545(c)(2), when a General Schedule 
employee’s hours of duty exceed the basic workweek and cannot be 
controlled administratively, an agency may provide for the payment 
of premium pay not to exceed 25 percent of his basic annual rate 
of compensation. Where, as in this case, such a determination is 
made, the premium pay for such administratively uncontrollable 
overtime is in lieu of all other premium compensation except that 
payable for regularly scheduled overtime, night, and Sunday duty, 
and for holiday duty.

The arbitrator found: (1) that the agency was notified ahead of 
time to schedule this type of duty assignment; (2) that these 
assignments to cutters were regularly scheduled in advance for duty 
lasting 2 to 3 days; (3) that the agency knew the nature of the 
duties and tasks to be performed, that many of these activities 
would involve a substantial amount of overtime, and that this 
overtime would recur on subsequent days; and (4) that the agency 
knew or should have known that the boarding activities would 
take place outside the assigned 8-hour shift and that the CPOs would 
be required to take part in these boardings.

As to whether the questioned overtime was authorized, the arbitrator, 
relying on the rationale of Fox v. United States, 416 F. Supp. 593 
(E.D. Va. 1976), stated that overtime performed with the knowledge 
and inducement of supervisors is deemed to be officially ordered or 
approved, and he concluded that the supervisors here "had full 
knowledge at the time of the advance assignment that an 8-hour 
shift would not cover the intended activities."

The arbitrator found that the CPOs were entitled to be paid time 
and a half for 4 hours stating:

"The scheduling of personnel must be accomplished to maximize 
efficiency and meet the known needs of the particular operation.
To knowingly schedule a shift assignment, which is the exclusive 
responsibility of the Agency's supervision, that clearly will 
not approach the meeting of the time demands of the assignment 
and then to claim all time outside this established schedule 
as AUO time is most inappropriate and not in keeping with the 
applicable laws and regulations. The application of laws and 
regulations presumes the use of scheduling in keeping with the 
known needs of an activity and not be (sic) utilized to 
circumvent other pay requirements and the proper compensation 
of employees. The assignment in question was reasonably subject 
to advance scheduling, at least in part, because it was known 
that it would recur on successive days. Based on the above, it 
appeared that in this rather particular situation an additional 
four hours per day would meet the Comptroller General's definition 
of regularly scheduled overtime; thus, a violation of Article 
23, Section 1, must be found."
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Accordingly, the arbitrator awarded the CPOs regular overtime pay 
for 4 hours each day of their assignments to the Coast Guard 
cutters.

The Customs Service contends that the arbitrator's award violates 
5 U.S.C. § 5545(c)(2) and the inplementing Civil Service Commission 
regulations because the 4 hours does not fall within the Comptroller 
General's definition of regularly scheduled overtime, as overtime 
duly authorized in advance and scheduled to recur on successive 
days or after specified intervals. See 48 Comp. Gen. 334.

In deciding cases arising under the Federal Labor Relations 
Program we have stated, on several occasions that we will overturn 
an arbitrator’s award only if the agency head's own decision to 
take the same action would be disallowed by this Office, provided 
that the award is not contrary to applicable laws and regulations.
See National Labor Relations Board, 54 Comp. Gen. 312, 316 (1974).
In Ross and Squire, B-191266, June 12, 1978, (57 Comp. Gen. 536,
541), we said that, in ruling on arbitration awards, "we generally 
will not rule upon any exceptions to the arbitrator's award relating 
to the facts, and thus * * * we shall limit our consideration to the 
legality of implementing the award based on the facts as found by the 
arbitrator * *

In the present case the arbitrator specifically found, based on the 
testimony before him, that the Customs Service had scheduled the 
vessel assignments in advance with knowledge that the required 
duties on board would involve a substantial amount of overtime and 
that the supervisors making the schedules "had full knowledge at the 
time of advance assignment that an eight hour shift would not cover 
the intended activities." He then concluded, that to knowingly 
schedule a shift that clearly will not meet the time demands of the 
assignment was not in keeping with applicable laws and regulations.
To remedy this violation he ordered that the grievants be compensated 
for an extra 4 hours per day of regularly scheduled overtime.

Applying the standards stated above for judging arbitrator's awards, we 
must uphold the legality of the award based on the facts as found by 
the arbitrator, provided that it is not contrary to applicable laws 
or regulations. Under the governing statute, 5 U.S.C. § 5545(c)(2), 
the grievants may be paid for the 4 hours of regular overtime in 
addition to their AUO premium pay only if the 4 hours constitutes 
"regularly scheduled overtime" duty.

We conclude that the overtime in question does meet the test of 
"regularly scheduled." Our decisions establish that a 12-hour shift 
authorized in advance and scheduled to recur on successive days or 
after specified intervals is regularly scheduled overtime. 48 Comp. 
Gen. 334 (1968). Here it was known that the additional time would 
be required during each day of vessel duty and the agency could have
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scheduled it in advance. These facts place the present case in line 
with Aviles v. United States, 151 Ct. Cl. 1, 8 (1960). There the 
Court of Claims addressed a similar situation where the employees had 
no choice but to work overtime on a regular basis. The Court found 
that the agency could have formally scheduled tours of duty which 
included the overtime which it knew would be required and that the 
mere fact of omitting overtime from the scheduled tours of duty did 
not make it occasional or irregular. Although Aviles involved night 
differential payments rather than overtime pay, we think the principle 
stated therein applies equally to the case at bar.

We also find support for the arbitrator's award in our "Sky Marshal" 
cases. In B-151168, May 25, 1976, Secret Service agents were 
temporarily assigned to security duty aboard commercial airplanes 
to deter airline hijacking. While the Treasury Department did not 
prepare definite schedules for overtime, that fact was found not to 
be conclusive since the agents received advance schedules of flights 
which frequently required overtime duty. Accordingly, based on the 
facts of that case we followed the decision of the U.S. District 
Court (Southern District of Ohio, Civil No. 4082, February 23, 1973), 
in Rothgeb v. Staats, and held that the "inflight" overtime claimed 
by the agents was regularly scheduled and compensable at time and 
one-half rates under 5 U.S.C. § 5542. See also, B-178261, July 7, 
1977.

As shown by the foregoing cases, the matter of "uncontrollable" 
versus "regularly scheduled" overtime is always a difficult 
determination. In several other court cases the result has depended 
on the particular facts before the court. See Anderson v.
United States, 201 Ct. Cl. 660 (1973) and Fox v. United States, 416 
F. Supp. 593 (E.D. Va. 1976). Compare Burich v. United States, 366 
F.2d 984 (Ct. Cl. 1966).

In the instant case, the arbitrator was careful to limit the holding 
to the particular facts before him and to tailor his award to those 
facts. While we recognize that there is a basis for the view that 
the extra work performed by the Customs Patrol Officers was 
uncontrollable and not regularly scheduled, we believe that the 
arbitrator's conclusion to the contrary is supported by the cases 
cited above.

We, therefore, conclude that the arbitrator's award of 4 hours per 
day regular overtime pay to the Customs Patrol Officers in this 
case is not contrary to the applicable laws and regulations and may 
be implemented.

Based upon the foregoing decision of the Comptroller General, the
Council concludes that the arbitrator's award in this case does not
violate applicable law and appropriate regulation.
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For the foregoing reasons, and pursuant to section 2411.37(b) of the 
Council’s rules of procedure, we sustain the arbitrator’s award and 
vacate the stay.

Conclus ion

By the Council.

Issued: December 28, 1978

Henry B. Frazier III
Executive Director
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Veterans Administration Hospital, Houston, Texas and American Federation 
of Government Employees, Local 1633 (Marlatt, Arbitrator). The -arbi­
trator found that grievances filed by two nonselected employee applicants 
for a vacancy were nonarbitrable for lack of any enforceable remedy. The 
arbitrator therefore dismissed the grievances. The union appealed to the 
Council, requesting that the Council accept its petition for review based 
on exceptions alleging (1) that the arbitrator exceeded his authority, 
and (2) that the award violated an appropriate regulation.

Council action (December 28, 1973). The Council held that the union's 
petition for review failed to describe facts and circumstances to support 
its exceptions. Accordingly, the Council denied the union's petition 
because it failed to meet the requirements for review as set forth in 
section 2411.32 of the Council's rules of procedure.

FLRC No. 7 8A-46

V ,
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW.
Washington, D.C. 20005

Re; Veterans Administration Hospital, Houston,
Texas and American Federation of Government 
Employees, Local No. 1633 (Marlatt, Arbitrator), 
FLRC No. 78A-46

Dear Mr. King;

The Council has carefully considered the union’s petition for review (as 
supplemented)!./ of the arbitrator's award, and the agency's opposition thereto, 
in the above-entitled case.

" t. jf.
According to the arbitrator's award, the dispute in this matter arose when 
the Houston Veterans Administration Hospital (the activity) posted a vacancy 
announcement for the position of Maintenance Foreman. A number of employees 
applied for the job and were considered by a promotion panel which, after 
reviewing the applicants' personnel files, certified the four top-ranking 
applicants as "qualified" to the selecting official. Interviews were then 
conducted of the top four candidates, one of whom was selected to fill the 
vacancy. Two of the nonselected employees filed grievances. The matter 
ultimately went to arbitration.

The arbitrator did not specifically set forth the issue before him, but in 
connection with the grievance he referred to Article XXVI, Section 1 of the 
parties' negotiated agreement^/ cited to him by the union.

_1/ The union's request to supplement its petition for review, opposed by 
the agency, has been granted pursuant to section 2411.52 of the Council's 
rules of procedure.

V  According to the arbitrator. Article XXVI, Section 1 of the labor 
agreement provides, in part:

The principles of the Merit Promotion Program will be followed at 
this Hospital. . . . Management at all levels is responsible for 
helping employees to improve performance and thereby improve their
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In the discussion accompanying his award the arbitrator stated:

The real problem for the Arbitrator in this case is not whether 
the merit promotion system was manipulated, nor even whether or 
not [the selecting official] and the other supervisors acted in 
good faith. The real problem, to which neither party addressed 
itself at all, is simply this: assuming that the merit promotion 
system permits pre-selection of management’s favorites, what can 
an Arbitrator possibly do about it?

The arbitrator also stated that "[the successful candidate] was duly 
and legally appointed to his position under existing laws and procedures, 
and has acquired a vested right to his job until lawfully removed, whether 
or not he is qualified for it." He concluded by saying:

I do not wish to leave the Impression with the Union that Article XXVI 
of the Agreement dealing with merit promotions is a dead letter.
Merit promotions constitute a negotiable subject under Executive 
Order 11491, and the Union may be able to correct what it regards 
as abuses in the program by negotiating with the Hospital for the 
future participation by the Union in the promotion process. However, 
the arbitrator has no power to modify or expand the Labor Agreement 
as it is now written, even if such changes would be mutually 
beneficial to both parties.

The arbitrator’s award was "that the grievances in this dispute are non- 
arbitrable for lack of any enforceable remedy; and they are therefore 
dismissed without prejudice to further action in any other appropriate 
forum."

The union requests that the Council accept its petition for review of the 
arbitrator’s award on the basis of the two exceptions discussed below.

Under section 2411.32 of_the Council’s rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-management relations."

CContinued)

promotion opportunities. The objective of the promotion plan will be 
to fill positions in the unit from among the best qualified employees 
without regard to race, color, religion, sex, or national origin or 
age.
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In its first exception, the union alleges that the arbitrator exceeded the 
scope of his authority. In support of this exception, the union refers to 
the arbitrator's "award" that "the grievances in this dispute are non- 
arbitrable for lack of any enforceable remedy . . . The union states 
in its petition for review:

[I]t is our position that the Arbitrator exceeded the scope of his 
authority in declaring the issue to be non-arbitrable. The Arbitrator 
was presented with an issue and remedies by the parties dealing only 
with the merits of the case. No question of arbitrability was raised 
by either party. Therefore, the question of arbitrability was not 
before the Arbitrator. For the Arbitrator to rule outside the range 
of remedies presented, was to exceed the scope of his authority.

The Council will grant a petition for review of an arbitrator's award where 
it appears, based upon the facts and circumstances described in the petition, 
that the arbitrator exceeded his authority. Thus, the Council will grant a 
petition for review where it appears that the exception presents grounds 
that an arbitrator exceeded his authority by, for example, determining an 
issue not included in the question submitted to arbitration. Federal 
Aviation Administration and Professional Air Traffic Controllers Organization 
CSinclitico, Arbitrator), FLRC No. 77A-52 CJan. 27, 1978), Report No. 142.

In this case, however, the Council is of the opinion that the union's 
petition fails to describe facts and circumstances to support its exception. 
In this regard, the Council is of the opinion that, contrary to the asser­
tions of the union, the arbitrator did, in fact, reach the merits of the 
dispute before him. The Council notes that the arbitrator stated that the 
successful candidate "was duly and legally appointed to his position under 
existing laws and procedures" and that, with respect to the negotiated 
agreement provision before him, "the Union may be able to correct what it 
regards as abuses in the program by negotiating with the Hospital . . . .
[T]he Arbitrator has no power to modify or expand the Labor Agreement as it 
is now written . . . ." Thus, the arbitrator specifically addressed the 
successful candidate's appointment, finding that he was "legally appointed 
. . . under existing laws and procedures," and the agreement provision 
involved, finding, in effect, no violation of it since "changes" to it 
would have to come through "negotiating with the Hospital." Therefore, 
the Council is of the opinion that the union has failed to present facts 
and circumstances to show that the arbitrator used the term "non-arbitrable" 
as a term of art relating to the arbitrability of the grievance and thus 
exceeded his authority by answering a question not submitted to him and
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thereby failing to reach the merits of the grievance.A/ Therefore, the 
union's first exception provides no basis for acceptance of its petition 
under section 2411.32 of the Council's rules of procedure.

In its second exception, the union asserts that the award violates an 
appropriate regulation. In support of this exception, the union refers 
to a statement by the arbitrator in the opinion accompanying his award 
that there was evidence that the successful candidate had been "pre­
selected" for the promotion. The union asserts that the award violates 
Federal Personnel Manual CFPM) chapter 335, section 6-4aCl)A/ since, in 
light of this "finding," the arbitrator failed to award appropriate 
affirmative remedies.

The Council will grant a petition for review of an arbitrator's award 
where it appears, based upon the facts and circumstances described in the 
petition, that the award violates an appropriate regulation. However, in 
this case, the Council is of the opinion that the union's petition fails 
to describe facts and circumstances to support its exception. In this 
regard, the union's assertions are directed only to the arbitrator's state­
ment regarding "pre-selection" and are premised on the assumption that the 
arbitrator found that an action requiring "corrective action" within the 
meaning of FPM chapter 335 had occurred. However, as previously indicated,

It would appear that, despite finding the successful candidate legally 
appointed, the arbitrator was concerned with the scope of an arbitrator's 
authority to fashion appropriate remedies in the Federal sector. This is 
further supported by a letter from the arbitrator dated approximately 6 
months after the issuance of his award and submitted to the Council in the 
union's supplement to its petition for review. In his letter the arbitrator 
states that he had "come across" two Council decisions regarding remedies 
in the Federal sector pertaining to promotion actions, and that "[n]either 
of these decisions were called to my attention at the time the case was 
submitted." However, failure of the parties to submit to an arbitrator, 
during an arbitration hearing, remedies available to the arbitrator if 
there were a finding in favor of the aggrieved party, or an arbitrator's 
unawareness of available remedies, does not constitute a basis for Council 
acceptance of a petition for review of an arbitrator's award. Further, it 
does not provide a basis for the Council to direct, as requested by the 
union in its supplement, the resubmission of the award to the arbitrator. 
See, as to the Council directing the resubmission of an arbitration award, 
Mare Island Naval Shipyard and Mare Island Navy Yard Metal Trades Council, 
AFL-CIO (Durham, Arbitrator), 4 FLRC 143 [FLRC No. 74A-64 (Mar. 3, 1976), 
Report No. 100].

V  The union cites the following part of FPM chapter 335, section 6-4a(l)*.

Failure to adhere strictly to laws. Commission regulations and instruc­
tions, agency policies and guidelines, and agency promotion plans is to 
be rectified promptly by the Commission or the agency involved.

1140



the arbitrator did not make such a determination, finding instead that the 
successful candidate was "duly and legally appointed to his position" and, 
in effect, that there had been no violation of the collective bargaining 
agreement. Therefore, the union’s second exception provides no basis for 
acceptance of its petition under section 2411.32 of the Council’s rules of 
procedure.

Accordingly, the Council has denied review of the union's petition because 
it fails to meet the requirements for review as set forth in section 2411.32 
of the Council’s rules of procedure.

By the Council.

Sincerely,

Henry B./Frazier 1^1 
Executi^ Director

cc: J. Adams 
VA
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Service Employees* International Union, Local 556, AFL-CIO and Submarine 
Force, U.S. Pacific Fleet and Naval Submarine Base, Pearl Harbor, Hawaii.
The dispute involved the negotiability of union proposals concerning (1) 
temporary assignments and temporary promotions to higher level positions and 
(2) the assignment of qualified employees, when available, to higher level 
positions.

Council action (December 28, 1978). As to (1), the Council held that the i
proposal was outside the agency's obligation to bargain under section 11(a) 
of the Order to the extent that it would apply to the filling of supervisory - 
positions outside the bargaining unit. As to (2), the Council held that the 
proposal violated section 12(b)(2) of the Order. Accordingly, pursuant to 
section 2411.28 of its rules, the Council sustained the agency's determination 
as to the nonnegotiability of (1), to the extent that the Council found the 
proposal nonnegotiable, and sustained the agency's determination as to the 
nonnegotiability of (2).

FLRC No. 78A-65
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Service Employees' International Union, 
Local 556, AFL-CIO

(Union)

and FLRC No. 78A-65

Submarine Force, U.S. Pacific Fleet 
and Naval Submarine Base, Pearl Harbor, 
Hawaii

(Activity)

DECISION ON NEGOTIABILITY ISSUES

Union Proposal I 

TEMPOR^^RY ASS IGN>(ENTS

1. When an employee is detailed to a higher level position in excess 
of 20 work days within a calendar year, the employee will be 
temporarily promoted to the higher level position commencing with 
the 21st day if he/she is eligible and otherwise qualified for a 
temporary promotion.

Agency Determination

The agency determined that the proposal is nonnegotiable under section 11(a) 
to the extent that, as intended by the union, it would apply to the filling 
of supervisory positions outside the bargaining unit.

Question Here Before the Council

The question is whether the proposal, to the extent that it would apply 
to the filling of supervisory positions, is outside the agency's 
obligation to bargain under section 11(a) of the Order.

Op in ion

Conclusion: The proposal is outside the agency's obligation to bargain 
under section 11(a) of the Order to the extent that it would apply to the

1143



filling of supervisory positions outside the bargaining unit. Accordingly, 
the agency's determination that the proposal is, to that extent, nonnegoti-- 
able was proper and, pursuant to section 2411.28 of the Council’s rules and 
regulations, is sustained.

Reasons; The union proposal provides that bargaining unit employees 
detailed to higher grade level positions will be temporarily promoted 
to those positions under specified circumstances, namely, when an employee 
is detailed to a "higher level position" in excess of 20 workdays and the 
employee is eligible and otherwise qualified for that position. The union 
indicates in its appeal that the proposal is intended to cover details to 
supervisory positions outside the bargaining unit. The union contends, in 
this regard, that an employee who is detailed or temporarily promoted to 
such a position remains the incumbent of the position from which he or she 
is detailed or temporarily promoted and a member of the bargaining unit.i.' 
Thus, the union argues, the proposal does not relate to a matter which is 
outside the agency's obligation to bargain under section 11(a) of the Order. 
The agency, on the other hand, takes the contrary position that the intended 
application of the proposal to supervisory positions outside the unit 
renders the proposal, in that respect, outside the agency's obligation to 
bargain under section 11(a). In the circumstances of this case, we agree 
with the agency.

The Council has consistently held that proposals concerning the filling of 
supervisory positions outside the bargaining unit are outside the 
bargaining obligation established by section 11(a) of the O r d e r . M o r e o v e r ,  
this principle applies both to temporary and to permanent promotions. For 
example, the Council held, in the Marine Corps Air Station case, that a 
proposal relating to temporary promotions of unit employees to supervisory 
positions, as is involved in the present case, (as well as to permanent 
promotions), was outside the agency's bargaining obligation under 
section 11 (a).A/ In the same case, the Council likewise held nonnegotiable 
under section 11(a) a proposal relating to the filling of vacant positions 
at, among others, an agency instrumentality located on the same base but not

]J The union cites, inter alia. Federal Personnel Manual, chap. 300, 
subchap. 3-1; chap. 335, subchap. 4-4.

7j Texas ANG Council of Locals, AFGE and State of Texas National Guard,
4 FLRC 153 [FLRC No. 74A-71 (Mar. 3, 1976), Report No. 100]; AFGE (National 
Border Patrol Council and National INS Council) and Immigration and Natural­
ization Service, U.S. Department of Justice, 5 FLRC 808 [FLRC No. 76A-68 
(Aug. 31, 1977), Report No. 136]; International Association of Machinists 
and Aerospace Workers, Local Lodge 1859 and Marine Corps Air Station and 
Naval Air Rework Facility, Cherry Point, North Carolina, FLRC No. 77A-23 
(Feb. 28, 1978), Report No. 145.

International Association of Machinists and Aerospace Workers. Local 
Lodge 1859 and Marine Corps Air Station and Naval Air Rework Facility. 
Cherry Point, North Carolina, FLRC No. 77A-28 (Feb. 28, 1978), Report 
No. 145 at 2-3 of Council decision.
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included in the bargaining unit.A^ Thus, under Council precedent, it is 
clear that the decisive factor in determining whether a proposal relating 
to the filling of vacant positions is outside the obligation to bargain under 
section 11(a) is whether the positions covered by the proposal are outside 
the bargaining unit (and not, as the union contends, the temporary nature 
or duration of the personnel action involved in the proposal) Accordingly, 
we find that the union proposal, to the extent that it would apply to details 
and temporary promotions to supervisory positions outside the bargaining unit, 
is outside the agency’s obligation to bargain under section 11(a) and, hence, 
to that extent, is nonnegotiable.^/

Union Proposal II 

TEMPORARY ASSIGNMENTS

3. When available, qualified employees only will be assigned to 
higher level positions.

Agency Determination

The agency determined that section 3 of the proposal is nonnegotiable under 
section 12(b)(2) of the Order.

Question Here Before the Council

The question is whether the proposal is excluded from bargaining under 
section 12(b)(2) of the Order.

Opinion

Conclusion: The proposal violates section 12(b)(2) of the Order. Thus, 
the agency determination that the proposal is nonnegotiable was proper and, 
pursuant to section 2411.28 of the Council's rules and regulations, is 
hereby sustained.

4/ Id. at 6-7 of Council decision.

y  Cf. United States Forest Service, Salmon National Forest, Salmon, Idaho, 
A/SLMR No. 556, 4 FLRC 89 [FLRC No. 75A-107 (Jan. 22, 1976), Report No. 96] 
(seasonal supervisors).

Of course, there is no dispute in this case as to whether the proposal 
as it applies to positions in the bargaining unit is negotiable under the 
Order. Cf. National Federation of Federal Employees, Local 122 and 
Veterans Administration, Atlanta Regional Office, Atlanta, Georgia, FLRC 
No. 77A-94 (Nov. 8, 1978), Report No. 159 at 8-11 of Council decision.
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Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the following 
requirements—

Reasons: Section 12(b)(2) of the Order provides as follows:

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

• • • • • • •

(2) to hire, promote, transfer, assign, and retain employees in 
positions within the agency . . . .

Section 12(b) of the Order enumerates the rights reserved to management under 
any collective bargaining agreeme^y. Specifically, in the VA Research 
Hospital case the Council stated:—

Section 12(b)(2) dictates that in every labor agreement management 
officials retain their existing authority to take certain personnel 
actions, i.e., to hire, promote, etc. The emphasis is on the 
reservation of management authority to decide and act on these 
matters, and the clear import is that no right accorded to unions 
under the Order may be permitted to interfere with that authority.

8/Further, the Council ruled in its Long Beach Naval Shipyard decision— 
that:

"Temporary assignments" or "details" are, in the context of 
section 12(b)(2) of the Order, the same personnel action, i.e., 
assignments. Nothing in the Order indicates that the reservation 
of authority by section 12(b)(2), except as may be provided by 
applicable laws or regulations, is in any way dependent upon the 
intended duration of the particular personnel action involved.

Therefore, under section 12(b)(2) of the Order, the right to assign 
employees includes the right to temporarily assign or to detail employees. 
Moreover, as to the use of details by agency management, within the Federal 
sector, generally, such temporary assignments are intended for meeting the 
temporary needs of the agency when, for example, necessary services cannot be

t:

7/ Veterans Administration Independent Service Employees Union and Veterans  ̂
Administration Research Hospital, Chicago, Illinois, 1 FLRC 227, 230 [FLRC 
No. 71A-31 (Nov. 22, 1972), Report No. 31].

Local 174 International Federation of Professional and T e c h n i c a l  Engineers^ y 

AFL-CIO, CLC, and Long Beach Naval Shipyard, Long Beach, California  ̂ 2 FLRC 158> 
161, at n. 5 [FLRC No. 73A-16 (July 31, 1974), Report No. 55].
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obtained through other practicable means due to emergencies occasioned by 
abnormal workload and similar exigencies; and for other interim situations, 
for example, to accomplish certain training purposes, or pending official 
assignment or description and classification of a new position.!/ Thus, 
in the Federal sector, management is permitted to detail an employee to a 
higher graded position for less than 60 days without determining that the 
employee meets the minimum qualifications standards for such higher graded 
position as established by the Civil Service Commission.

Section 3 of the union's proposal would require that, when the agency decides 
to fill a vacant "higher level position" by temporarily assigning or detail­
ing an employee to that position, it must assign only an employee it 
has determined is qualified to fill that position, if such an employee is 
available. That is, the agency would be precluded from detailing an 
employee who may not be qualified to fill the vacant position until it has 
determined if there are unit employees who are qualified to fill that 
position and if any of those employees are available. In our opinion, sec­
tion 3, by thus requiring the agency to determine the qualifications and 
availability of its employees as a precondition of its decision to detail 
an employee, particularly in circumstances where such a decision must be 
expeditiously made, would impose constraints upon agency management's 
exercise of its authority under section 12(b)(2) to temporarily assign 
or detail employees so as, in effect, to negate that a u t h o r i t y M o r e ­
over, in other respects, section 3 at issue herein is analogous to those 
proposals which establish a "preference" for a certain class of employees 
and which the Council has held nonnegotiable under section 12(b)(2) on the 
ground that they deprive agency management of the required discretion 
inherent in the exercise of its reserved rights under the O r d e r .

See Federal Personnel Manual, chap. 300, subchap. 8-3.

12/ See Federal Personnel Manual, chap. 300, subchap. 8-4(e). Inter­
national Association of Machinists and Aerospace Workers, Local Lodge 1859 
and Marine Corps Air Station and Naval Air Rework Facility, Cherry Point,
North Carolina. FLRC No. 77A-28 (Feb. 28, 1978), Report No. 145 at 3-6 of 
Council decision.

11/ See Local 174 International Federation of Professional and Technical 
Engineers, AFL-CIO, CLC, and Long Beach Naval Shipyard, Long Beach,
California. 2 FLRC 158, 162 [FLRC No. 73A-16 (July 31, 1974), Report 
No. 55].

12/ See, e.g., International Association of Machinists and Aerospace Workers, 
Local Lodge 1859 and Marine Corps Air Station and Naval Air Rework Facility, 
Cherry Point. North Carolina, FLRC No. 77A-28 (Feb. 28, 1978), Report No. 145 
at 9-10 of Council decision; Overseas Education Association, Inc. and Depart­
ment of Defense, Office of Dependents Schools, FLRC No. 76A-142 (Feb. 28, 1978), 
Report No. 14G at 19-20 of Council decision; American Federation of Government 
Employees, Local 1778 and McGuire Air Force Base, New Jersey, FLRC Nos.’ 77A-18 
and 77A-21 (Jan. 27, 1978), Report No. 142 at 18-20; AFGE (National Border 
Patrol Council and National INS Council) and Immigration and Naturalization
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Accordingly, based on the foregoing reasons, we find section 3 of" the 
union's proposal to be violative of section 12(b)(2) of the Order, and, 
consequently, nonnegotiable.

By the Council.

j /i/ i/Jj JC- ‘ , Jcy (
Henry B. Fr^zHer III ' ^  
Executive D^Lrector |

Issued: December 28, 1978

(Continued)

Service, U.S. Department of Justice. 5 FLRC 808, 823-824 [FLRC No. 76A-68 
(Aug. 31, 1977), Report No. 136]; and National Maritime Union of America, 
AFL-CIO and National Oceanic and Atmospheric Administration, 5 FLRC 497 
[FLRC No. 76A-79 (June 21, 1977), Report No. 128],
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U.S. Marine Corps Logistics Support Base, Atlantic, Albany, Georgia and 
American Federation of Government Employees, Local 2317, AFL-CIO (Griffin, 
Arbitrator). The arbitrator determined that the activity violated the 
parties' agreement by reorganizing one of its shops without prior negotiation 
with the union, and he directed that the reorganization be rescinded and that 
the parties undertake negotiations. The Council accepted the agency's 
petition for review of the award insofar as it related to the agency's 
exceptions which alleged that the award violated sections 11(b) and 12(b)(5) 
of the Order. The Council also granted the agency's request for a stay. 
(Report No. 160)

Council action (December 28, 1978). The Council held that the portion of 
the award directing that the reorganization be rescinded violated section 
12(b)(5) of the Order, but that the portion of the award directing that the 
parties undertake negotiations violated neither section 11(b) nor 12(b)(5) 
of the Order. Accordingly, pursuant to section 2411.37(b) of its rules of 
procedure, the Council modified the arbitrator's award by striking the por­
tion thereof found violative of section 12(b)(5) of the Order, As so modi­
fied, the Council sustained the award and vacated the stay which it had 
previously granted.

FLRC No. 78A-74
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

U.S. Marine Corps Logistics Support 
Base, Atlantic, Albany, Georgia

and FLRC No. 78A-74

American Federation of Government 
Employees, Local 2317, AFL-CIO

DECISION ON APPEAL FROM ARBITRATION AWARD 

Background of Case

Based on the findings of the arbitrator and the record before the Council, 
it appears that this dispute arose when the activity reorganized one of its 
shops. Previously, the work in this shop had been divided among three 
units— an electrical unit, a vehicle unit, and an ordnance unit— organized 
under one foreman. The activity reorganized the shop by establishing two 
supervisory positions. The activity placed the ordnance and vehicle units 
under one of the new supervisors and the electrical unit under the other 
supervisor. A military person was made supervisor of the ordnance and 
vehicle units. A grievance was filed by a number of civilian employees in 
the ordnance and vehicle units maintaining that their promotional opportunities 
had been inhibited by making a military person their supervisor and that the 
activity was obligated to discuss these changes with the union prior to 
putting them into effect. The grievance was ultimately submitted to arbitra­
tion.

The Arbitrator's Award

The arbitrator stated the issue before him as whether the activity violated 
Article IV of the parties' negotiated agreementl./ and the Order when it did 
not consult with the union prior to the shop reorganization. Noting that 
both the parties' agreement and the Order "call for consultation, negotiation, 
or discussion when Management undertakes to make certain changes," the 
arbitrator questioned whether the changes in this case were among those 
that are required "to be negotiated and discussed with the Union." Finding 
that the activity "failed to prove that [the reorganization involved in 
this case] is excluded from negotiation" and that it failed "to show that

Article IV of the parties' negotiated agreement sets forth the matters 
subject to consultation and negotiation. The text of Article IV is attached 
as an appendix.
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prior negotiation ever took place," the arbitrator sustained the grievance. 
His award was that "Management did violate the terms of the Agreement as 
well as the Executive Order. The reorganization . . . should now be 
rescinded, and the parties should undertake negotiations."

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the 
Council. The Council accepted the agency's petition for review insofar 
as it related to the agency's exception which alleges that the award 
violates section 11(b) of the Order and the agency's exception„which 
alleges that the award violates section 12(b)(5) of the Order.— ^

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in whole 
or in part, or remanded only on grounds that the award violates 
applicable law, appropriate regulation, or the order, or other 
grounds similar to those applied by the courts in private sector 
labor-management relations.

As previously stated, the Council accepted the agency's petition for 
review insofar as it related to the agency's exceptions which alleged that 
the award violates sections 11(b) and 12(b)(5) of the Order.

Turning first to the agency's exception that the award violates
section 12(b)(5),—  the agency asserts that the award contravenes the right

2J The agency noted with respect to both of these exceptions to the 
award that it does not seek to have the award set aside in its entirety.
The agency concedes that the arbitrator was correct in concluding that 
the union was not given such specific and timely notice of the reorganization 
so as to provide the union with an opportunity to request negotiation about 
the impact and implementation of the reorganization. In accepting the 
agency's petition for review, the Council also granted, pursuant to 
section 2411.47(f) of its rules, the agency's request for a stay.

V  Section 12(b)(5) provides:

(b) management officials of the agency retain the right, in 
accordance with applicable laws and regulations—

(5) to determine the methods, means, and personnel by which such 
operations are to be conducted[.]
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reserved to management by section 12(b)(5) to determine the methods, means, 
and personnel for accomplishing its work by ordering rescission of the shop 
reorganization, an assertedly improper status quo ante remedy, and by 
ordering negotiation over whether the supervisory position established for 
the ordnance and vehicle units should be filled by civilian or military 
personnel. As already mentioned, prompted by an increase in workload, the 
activity reorganized one of its shops by establishing two supervisory 
positions. The activity chose to establish the supervisory position for 
the ordnance and vehicle units as a military billet. In resolving the 
resulting grievance, the arbitrator found a violation of the agreement 
because the activity failed to consult with the union prior to effecting 
this reorganization. As a remedy the arbitrator ordered the reorganization 
rescinded and ordered the parties to undertake negotiations. In the 
Council's opinion, to the extent that the award directs that the reorganiza­
tion be rescinded, such award interferes with rights reserved exclusively 
to agency management by section 12(b)(5) and therefore violates that 
section of the Order.
The Council has frequently stated that agency management has the reserved 
right to determine the type of personnel that will conduct agency operations, 
in short, "who" will conduct its operations. Specifically, the Council 
has held that section 12(b)(5) reserves to agency management the exclusive 
right to determine the particular group of persons, such as military 
personnel rather than civilian personnel, to be engaged in the performance 
of agency operations.Thus, in terms of this case it is clear that the 
activity's reorganization of the shop, particularly the determination to 
make the ordnance and vehicle unit supervisory position a military billet, 
related to the exercise by agency management of its substantive right under 
section 12(b)(5) to determine the type of personnel who will conduct 
specific agency operations. Moreover, it is likewise clear that this right 
may neither be relinquished nor diluted by a negotiated agreement or by an 
award of an a r b i t r a t o r I n  this case the arbitrator's award directs that 
the reorganization be rescinded. Since such a status quo ante remedy in 
this case so interferes with the exercise by agency management of rights 
reserved exclusively to it by section 12(b) of the Order as to effectively 
deny the exercise of the right itself, the award's ordered rescission of the 
reorganization violates section 12(b)(5) of the Order and may not be 
sustained.

V  Tidewater Virginia Federal Employees Metal Trades Council and Naval 
Public Works Center. Norfolk, Virginia, 1 flRC 431, 437 [FLRC No. 71A-56 
(June 29, 1973), Report No. 41].
_5/ Federal Aviation Administration and Professional Air Traffic 
Controllers Organization (Sabella, Arbitrator), FLRC No. 77A-101 (Oct. 4, 
1978), Report No. 156.

In view of this decision, further consideration of whether this part of 
the award violates section 11(b) of the Order is unnecessary.
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At the same time, however, the Council is of the opinion that the agency 
has misinterpreted that portion of the award ordering that "the parties 
should undertake negotiations." As previously noted, the agency asserts 
that the award has ordered negotiation over whether the supervisory 
position established for the ordnance and vehicle units should be filled 
by civilian or military personnel. Based on the arbitrator’s award as a 
whole, the Council understands this part of the award as simply directing 
the activity to negotiate over the impact and implementation of the shop 
reorganization. Nowhere does the arbitrator direct such substantive 
negotiations as asserted by the agency. Furthermore, the agency presents 
no reason why such a directive must be inferred. In our opinion, therefore, 
the only clear requirement of the award is that the agency now undertake 
negotiation over the impact and implementation of the reorganization, a 
matter the agency concedes that it was obligated, but failed, to do. Thus, 
there is no basis for finding that portion of the award ordering that "the 
parties should undertake negotiations" contrary to section 12(b)(5) of the 
Order.
The agency also takes exception to the negotiations directed by the award 
as violative of section 11(b) of the Order. However, this objection 
proceeds from the identical interpretation of this portion of the award as 
premised the agency's assertions respecting section 12(b)(5). As stated 
above, the Council is of the opinion that the award only requires that 
the agency undertake that which it concededly failed to do originally,
i.e., negotiate over the impact and implementation of the reorganization.
Thus, there is likewise no basis for finding this part of the award contrary 
to section 11(b) of the Order.
Accordingly, the Council holds that this portion of the award ordering 
that "the parties should undertake negotiations" does not conflict with 
either section 12(b)(5) or section 11(b) of the Order and must therefore 
be sustained.

Conclusion

For the foregoing reasons and pursuant to section 2411.37(b) of the Council's 
rules of procedure, we modify the arbitrator's award by striking that part 
of the award which directs that the reorganization should be rescinded. As 
so modified, the award is sustained and the stay of the award is vacated.

By the Council.

Henry B 
Executives'

l i p
^razier III / 
Director

Attachments:
Appendix

Issued: December 28, 1978
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APPENDIX

Section 1. It is agreed and understood that matters appropriate for 
consultation and negotiation between the Employer and the Union are 
personnel policies and practices and matters affecting working 
conditions which are within the discretion of the Employer including, 
but not limited to, such matters as safety, training, labor-management 
relations, employee services, methods of adjusting grievances, appeals, 
leave, promotion plans, demotion practices, pay practices, reduction-in- 
force practices, and hours of work.

Section 2. The Employer agrees to issue no regulation or directive 
which effects changes to existing personnel policies and practices or 
working conditions without prior consultation with the Union, and an 
opportunity to negotiate, unless the parties have mutually agreed to 
limit this obligation in any way. For purposes of this Agreement, 
consultation is defined as dialogue, either oral or written on specific 
issues. The Employer further agrees to provide the Union with a copy 
of any proposed regulation or directive which effects such changes for 
comments and recommendations. The Employer agrees to give objective 
and specific consideration to the Union's views and suggestions thereon. 
If the Union desires to meet and consult or negotiate with the Employer 
on the proposed change a meeting for this purpose will be held, pro­
viding a request for such meeting is submitted by the Union within 
five (5) working days after receipt of the copy of the proposed regu­
lation. In consultation, a serious attempt will be made by the Employer 
to accommodate the viewpoints of the Union. If the Union's viewpoints 
are not accepted at consultation, the Union will be advised fully of 
the reasons for not being able to accommodate the viewpoints prior to 
implementation of the regulation or directive.

Section 3. The Employer and the Union are agreed on the necessity of 
meeting at reasonable times and consulting in good faith with respect 
to personnel policies and practices and matters affecting working 
conditions, so far as may be appropriate under applicable laws and 
regulations. Consultation with the Union or its representatives 
will normally be conducted during the regular work day, with reasonable 
time being granted the employee representatives, without charge to 
leave, in connection with officially requested or approved consultations 
or meetings with the Employer. It is understood that the payment of 
overtime will not be obligated for this purpose.

Section 4. It is agreed and understood that the Employer will give 
the Union adequate notice and will consult with the Union (as described 
in Section 2 above) before making changes of existing benefits, 
practices and understandings which have been mutually acceptable to the 
Employer and the Union but which are not covered by this Agreement.

Article IV, Matters Subject to Consultation and Negotiation, provides:
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These existing benefits, practices and understandings must have been 
of long duration, generally over a period of years in which the Employer 
and the Union have recognized a continued and consistent response to 
a similar set of recurring circumstances wherein the response is 
consistently the same to the degree that the parties found no need 
in the past to formalize these into this Agreement. These benefits, 
practices and understandings cannot be inconsistent with this Agreement 
nor can they violate any existing law or regulation.

to  ̂

t o l l

t0‘

It' I
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International Association of Slderographers^ AFL-CIO, Washington Association 
and Department of the Treasury, Bureau of Engraving and Printing. The dis­
pute involved a union proposal related to pay for particular craft employees.

Council action (December 28, 1978). The Council held that the proposal 
violated the Prevailing Rate Equalization Adjustment Act of 1972. Accord­
ingly, pursuant to section 2411.28 of its rules of procedure, the Council 
sustained the agency's determination that the proposal was nonnegotiable.

FLRC No. 78A-79
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UNITED STATES
FEDER.\L LABOR RELATIONS CQU!1CIL

WASHINGTON, D.C. 20415

International Association 
of Siderographers, AFL-CIO,
Washington Association

(Union)

and FLRC No. 73A-79
Department of the Treasury,
Bureau of Engraving and Printin'^

(Agency)

DECISION ON NEGOTIABILITY ISSUE

Union Proposal

WAGES

OF
SIDEROGRAPHERS - CYLINDER ENGRAVERS^^

Wages - Siderographers - Cylinder Engravers at the Bureau of 
Engraving and Printing shall have their wages adjusted from time 
to time as is consistent with rates prevailing at the American 
Bank Note Company, plus a differential of 25% for the additional 
skills, complexity and responsibility.

1/ Siderographers are members of a discrete craft engaged in the 
integrated work process of the intaglio method of printing used by the 
Bureau of Engraving and Printing in the production of bank notes, postage 
stamps and other similar products issued by the U.S. Government. 
Specifically, siderographers are in that series of jobs that "includes 
all classes of positions the duties of which are to supervise and/or 
perform work involved in reproducing engravings on steel plates and 
rolls from original dies making it possible to produce a single design 
from individual engravings (lettering, ornamental scrolls, portraits, 
vignettes) and geometric lathe work according to models and layouts 
and reproducing multiple subject plates from single subject dies."
CSC, Handbook of Blue Collar Occupational Families and Series, section 
5621, reprinted 1967.
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In any event, the wages paid to the Cylinder Siderofjraphers shall 
be no less than those paid to the Engravers at the Bureau who 
possess comparable skills. [Footnote supplied.]

Agency Determination

The agency determined that the proposal violates the Prevailing Rate
Equalization Adjustment Act of 1972 (hereinafter the Prevailing Rate
Act)^/ and consequently is not negotiable under section 11(a) of 
the Order.

Question Here Before the Council

I-Jhether the proposal violates the Prevailing Rate Act and is thereby 
rendered nonnegotiable under section 11(a) of the Order.^/

Opinion
Conclusion: The proposal violates the Prevailing Rate Act. Accordingly, 
the agency's determination that the proposal is nonnegotiable was proper 
and, pursuant to section 2411.28 of the Council's rules, is sustained.
Reasons: The agency contends that the union's proposal violates the 
Prevailing Rate Act because the proposal would establish a standard 
for the pay of siderographers different from the standard mandated in 
the Act. We find merit in the agency's contention.
Section 5349(a) of title 5, which mandates the standard for setting the 
pay of siderographers (and certain other employees at the Bureau of 
Engraving and Printing), provides in relevant partrV

2J Prevailing Rate Equalization Adjustment Act of 1972, 5 U.S.C.
§ 5349 (1976).

_3/ Section 11(a) of the Order provides in relevant part:
Sec. 11. Negotiation of agreements. (a) An agency and a 
labor organization that has been accorded exclusive recogni­
tion, through appropriate representatives, shall meet at 
reasonable times and confer in good faith with respect to 
personnel policies and practices and matters affecting working 
conditions, so far as may be appropriate under applicable 
laws . . . .

V  The Prevailing Rate Equalization Adjustment Act of 1972 was passed
by the Congress with the purpose of "establish[ing] by law an,equitable

(Continued)



§ 5349. Prevailing rate employees; legislative, judicial. Bureau 
of Ennravinf^ and Printing, and government of the District o: 
Columbia.

(a) The pay of emt)loyees, described under section 5102(c)(7) 
of this title, in . . . the Bureau of Engraving and 
Printing . . . shall be fixed and adjusted from tiine to time 
as nearly as is consistent with the public interest in accord­
ance with prevailing rates . . .  as the pay-fixing authority 
of each such agency may determine.

The union's proposal, on the other hand, provides that the rate of nay 
for siderographers at the Bureau of Engraving and Printing will be 
adjusted from time to time as is consistent with the prevailing rate 
of pay of their counterpart siderographers at the Aiaerican Bank Note 
Company plus a differential of 25%.V The proposal further provides 
that in any event, the wages paid to the siderographers at the Bureau 
shall be no less than those wages paid to the engravers at the Bureau.
In other words, this proposal would establish, in the first instance, 
a standard for fixing the rate of pay for siderographers, i.e., the 
prevailing rate at the American Bank Note Co’.npany plus a differential 
of 25 percent. Secondly, the proposal would require that the wages 
of the siderographers meet a minimum standard, i.e., their wages may 
not be less than those of the engravers (a wholly discrete craft) at 
the Bureau.

(Continued)

system for fixing and adjusting from time to time, the rates of pay for 
prevailing rate emploj'ees o£ the Government of the United States, and of 
prevailing rate employees paid from nonappropriated funds of the Armed 
Forces." H.R. Rep. No. 92-339, 92d Cong., 1st Sess. 5 (1971). To that 
end, the Congress established, by that Act, a process to be administered 
by the U.S. Civil Service Commission to determine the rate of pay for such 
prevailing rate employees. See 5 U.S.C. § 5341 et seq. (1976). Emoloyees 
of the Bureau of Engraving and Printing are excluded from the provisions 
of the Prevailing section 5349. 5 U.S.C. § 5342(a)(1)(I) (1976); H.R.
Rep. No. 92-339, 92d Cong., 1st Sess. 9 (1971).
V  Wage rates for siderographers and other intaglio craft employees 
at the Bureau of Engraving and Printing are established through job-to-.job 
comparisons with the American Bank Note Company in New York, which has 
the only comparable positions available ia the United States. The 
policy establishing this practice was set forth by the Department of the 
Treasury in Treasury Personjiel Manual, Chap. 532, para. 2-2d (Hay 12, 
1969), and was subsequently endorsed by the Congress in exempting these 
eiiiployees from the general provisions of the Prevailing Rate Equalization 
Adjustment Act of 1972. See H.R. Rep. No. 92-339, 92d Cong., 1st Sess. 
9-10, 19 (1971).
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It is clear that the standards proposed for negotiation by the union 
do not require, as does the Prevailing Rate Act, that the pay of 
siderojraphers shall be "as nearly as is consistent with the public 
interest in accordance with prevailing rates . . . The union’s^
proposal would establish different standards for fixing the rate of 
pay for siderographers (the prevailing rate plus 25 percent or in any 
event, not less than that paid to engravers at the Bureau) and would 
supplant the standard prescribed by the statute.
In this regard, contrary to the union's contention, the disputed proposal 
is distinguishable from the three proposals concerning compensation 
which the Council found negotiable in the Office of Dependents Schools 
case.A/ Iri that case, the union's proposals concerning compensation 
for teachers sought only to implement provisions of the Overseas Teachers 
Pay and Personnel Practices kct.V That is, the proposals contained 
mechanisms designed merely to effectuate the standards for the rate of 
compensation prescribed by the Act; those proposals did not, by their 
language or by the union's intent as to their effect as reflected in 
the record before the Council, require replacement of the statutory 
standard for the rate of compensation with another conflicting standard, 
as the proposal in this case would do.^/ Consequently, here, unlike 
the Office of Dependents Schools case, we must find that the union's 
proposal violates the statute and, consequently, is nonnegotiable.

Overseas i^ducation Association, Inc. and Department of Defense, 
Office of Dependents Schools, FLRC No. 76A-142 (Feb. 23, 1978), Report 
No. 143 at 1-4 of Council decision.
IJ Department of Defense Overseas Teachers Pay and Personnel Practices 
Act of 1959, as amended, 20 U.S.C. § 901, et seq. (1976).

As indicated earlier (note 5, supra), when Congress set the 
standard for pay rates for employees at the Bureau of Engraving and 
Printing in section 5349 of the Prevailing Rate Act, it approved the 
pay practices of the agency with regard to these employees as meeting 
such standard. See H.R. Rep. No. 92-339, 92d Cong., 1st Sess. 10,
19 (1971). At the same tine, the Congress also indicated that the 
pay-fixing authority in the agency could change such practices if a 
"valid basis" existed for such changes. H.'l. R,e!̂. No. 92-339, 92d 
Cong., 1st Sess. 19 (1971). Although not a controlling consideration 
herein, we note that the union, though it contends, in part, that its 
proposal is consistent with Congress's intention as expressed in the 
legislative history of the Prevailing Rate Act, has made no showing 
that a "valid basis" exists, in fact, for changes in the agency’s pay 
practices, nor has it made any showing at all that such changed 
practices would result in rates of pay which would meet the standard 
set out in 5 U.S.C. § 5349.
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Accordingly, for the reasons stated above, we sustain the agency's 
determination that this proposal is nonnegotiable.

By the Council.

Issued: December 28, 1978
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International Brotherhood of Electrical Workers, Local 1245, AFL--CIO and 
Department of the Interior, Bureau of Reclamation, Mid-Pacific Region.
The union appealed to the Council from the agency's disapproval of a number 
of provisions in the local parties’ agreement during review of the agree­
ment under section 15 of the Order. However, subsequent to the union's 
appeal the agency withdrew its objections to the subject provisions.
Council action (December 28, 1978). The Council held that the agency's 
action subsequent to the union's appeal in effect rescinded its initial 
disapproval of the disputed provisions and thereby rendered moot the dispute 
involved in the appeal. Accordingly, the Council dismissed the union's 
appeal.

FLRC No. 78A-82

t9
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Alan Nicholas Kopke
Neyhart, Anderson and Nussbaum
Attorneys at Law
100 Bush Street, Suite 2600
San Francisco, California 94104

Re: International Brotherhood of
Electrical Workers, Local 1245, 
AFL-CIO and Department of the 
Interior, Bureau of Reclamation, 
Mid-Pacific Region. FLRC No. 78A-82

Dear Mr. Kopke:

The Council has carefully considered your petition for review of a negotia­
bility dispute filed with the Council on behalf of IBEW Local 1245 on 
July 17, 1978; your supplemental submission filed on September 29, 1978; 
the agency's letter to you of October 27, 1978; and your telegram to the 
Council filed on November 13, 1978, in the above-entitled case.
The record in this case indicates that the agency initially disapproved 
the disputed provisions involved in your appeal during its review of the 
local parties' agreement under section 15 of the Order. However, in its 
letter to you of October 27, 1978, the agency withdrew its objections to the 
subject provisions.
In the Council's opinion, the agency's action of October 27, 1978, in effect 
rescinded its initial disapproval of the disputed provisions and thereby 
rendered moot the dispute involved in your appeal. See, e.g., National 
Federation of Federal Employees, Local 1641 and Veterans Administration 
Hospital, Spokane, Washington, 5 FLRC 878 [FLRC No. 77A-74 (Aug. 31, 1977), 
Report No. 137].
Accordingly, your petition for review is hereby dismissed.
By the Council.

Sincerely,

/

Henry B./Frazier Iji 
Executiye Director

▼

cc: H. Jascourt 
Interior
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American Federation of Government Employees, Local 12 and Department of 
Labor, Labor-Management Services Administration, The dispute, involving 
the negotiability of proposals relating to a transfer of office space and 
containing certain "new matters" allegedly unrelated to the particular 
space reconstruction being undertaken by the agency, raised questions as 
to whether the agency was obligated to bargain with the union in the 
circumstances of the case and, if so, whether the agency had met that 
obligation.

Council action* (December 28, 1978). The Council held that the unipn’s 
petition for review of negotiability issues was prematurely filed and 
failed to meet the conditions for review prescribed by section 11(c)(4) 
of the Order and section 2411.22 of the Council’s rules of procedure; that 
is, the union's appeal presented unfair labor practice questions which 
should first be resolved under the procedures of the Vice Chairman of the 
Civil Service Commission. Accordingly, the Council denied the union’s 
petition for review.

FLRC No. 78A-83

V  The Secretary of Labor did not participate in this decision.

'M
ill
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Jeffrey D. Salzman
3rd Vice President
Local 12, American Federation
of Government Employees, AFL-CIO 

P.O. Box 865 
Washington, D.C. 20044

Re: American Federation of Government 
Employees, Local 12 and Department 
of Labor, Labor-Management Services 
Administration, FLRC No. 78A-83

Dear Mr. Salzman:

The Council has carefully considered your petition for review, and the 
agency's statement of position, in the above-entitled case. For the reasons 
indicated below, the Council has determined that your appeal must be denied.
The basic facts, as set forth in the record, are as follows: During the 
term of an agreement between the Department of Labor (DOL) and the 
American Federation of Government Employees, Local 12 (the union), DOL 
notified the union of a proposed transfer of office space involving the 
Labor-tlanagement Services Administration (LMSA) and requested consultation 
regarding the impact of this decision on the employees affected. Subse­
quently, LMSA supplied the union with renovation and layout drawings, as 
well as a tentative renovation and office move sequence, and the union 
submitted proposals which LMSA indicated were nonnegotiable. During this 
period, at the request of the union, construction of the proposed offices, 
which had already begun, was halted to permit consultation between the 
parties. However, the construction was subsequently resumed and, according 
to the union's uncontradicted assertion, was scheduled for completion some 
eight months later. Further, the agency states, and the union does not 
disagree, that the union made no other requests for construction to be 
halted, but discussed with LMSA the changes to be made in each office before 
construction began on that office.
Soon after construction resumed, the union submitted revised proposals to 
WSA and LMSA stated that those proposals also were nonnegotiable. In the 
following month, LI4SA formally notified the union in writing of its "final 
decision" in the matter, i.e., that the union's proposals are nonnegotiable 
under the Order. The union subsequently appealed this "final decision" of 
LMSA to the Council. DOL timely filed a statement of position, in effect, 
adopting the "final decision" of LMSA as the agency determination, and the 
union requested, and was granted, an opportunity to file a supplement to 
its appeal. 1165



In your appeal to the Council, you contend that the proposals are negotiable, 
and request that the Council give "expeditious consideration" to your 
petition, "since negotiations, now stalled, could re-convene prior to com­
pletion of this space transfer." In addition, you request the Council "to 
restore the status quo ante so that appropriate negotiations may proceed," 
or, in the alternative, to "establish the negotiability of these proposals 
in any space transfer that the Department shall undertake." In this 
connection, you state that "[t]he proposals were brought up during the 
present move so as to be less disruptive to employees and the functions of 
the Department," and, further, contend that if the proposals are "negotiable 
on their merits, [they] would be subject to collective bargaining at any 
time." Further in this regard, you note that section 11(a) of the Order 
requires an agency and a labor organization to meet at "reasonable times" to 
confer in good faith with respect to employee working conditions, and contend 
that there is "no more reasonable time to deal with matters that might 
require construction [than] when the agency has already made its decision to 
reconstruct its space." DOL, on the other hand, contends that the proposals 
are nonnegotiable under the Order and, further, that the union is using mid­
contract negotiations regarding the impact on unit employees of the proposed 
changes in agency workspace as an "opportunity to negotiate changes in 
working conditions which [are] not related to the space reallocation matter 
at issue." In this regard, the agency states that since it "had not agreed 
to mid-term negotiations with the union over this subject matter, it was 
inappropriate for [the union] to bring such matters up at this time."
The Council is of the opinion that the negotiability issues attempted to be 
raised by the union in its appeal are premature. As previously indicated, 
the parties’ submissions to the Council in this case raise questions as to 
whether DOL was obligated to bargain with the union in the circumstances of 
this case and, if so, whether DOL has met that obligation. That is, the 
contentions of the parties raise questions as to whether DOL is obligated 
to bargain with respect to certain "new matters" in the union’s proposals 
which allegedly are unrelated to the particular space reconstruction being 
undertaken by DOL in the instant case.
The Council considered similar contentions regarding the scope of an agency's 
obligation under section 11(a) of the Order to negotiate in circumstances 
involving mid-contract, unilateral changes in employee working conditions 
in the Immigration and Naturalization Service case.jL/ In that case, the 
Council determined that the essence of such contentions "principally relates 
to whether . . . [the agency] has met its obligation to bargain over the 
union’s proposals, in contrast to a question of whether the union's 
proposals are themselves negotiable," concluding that, insofar as the 
appeal raised negotiability issues, it was premature, and, further that the 
proper forum in which to raise such issues was not through a negotiability 
appeal but an unfair labor practice proceeding before the Assistant 
Secretary.Similarly, in the instant case, we find that the contentions

]J National Office, National Border Patrol Council, National I&NS Council, 
AFGE and Immigration and Naturalization Service. Department of Jut̂ ticp,
4 FLRC 500 [FLRC No. 76A-A7 (Sept. 29, 1976), Report No. 114].

2! Id. at 504.
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of the parties as to the extent of the agency's obligation to bargain raise 
unfair labor practice Issues, and related factual questions, which are 
appropriately resolved, in the particular circumstances of this case, 
through the unfair labor practice procedures of the Vice Chairman of the 
Civil Service Commission.^/

Therefore, for the reasons more fully stated in Immigration and Naturali­
zation Service, we find that the instant appeal, attempting to raise issues 
as to the negotiability of the disputed proposals under the Order, is 
prematurely filed and the conditions for Council review of such issues, 
as prescribed in section 11(c)(4) of the Order and section 2411.22 of the 
Council’s rules (5 C.F.R. 2411.22) have not been met.

Accordingly, because your petition for review fails to meet the conditions 
for review prescribed by section 11(c)(4) of the Order and section 2411.22 
of the Council's rules of procedure (5 C.F.R. 2411.22), your appeal is 
hereby denied.

4/By the Council.—

Sincey'ely, —

. 7

Henry B. Crazier III ^
Executive Director

cc: S.K. Cronan 
DOL

V  As to the assumption by the Vice Chairman of the Civil Service 
Commission of the responsibilities of the Assistant Secretary of Labor 
for Labor-Management Relations under section 6(a)(4) of the Order in 
cases which involve the Department of Labor, section 6(e) of the Order 
provides as follows:

Sec. 6. Assistant Secretary of Labor for Labor-Management Relations.

(e) If any matters arising under paragraph (a) of this section 
involve the Department of Labor, the duties of the Assistant 
Secretary described in paragraphs (a) and (b) of this section 
shall be performed by a member of the Civil Service Commission 
designated by the Chairman of the Commission.

See, e.g., Labor-Management Services Administration, Department of Labor,
5 FLRC 747 [Decision and Order of Vice Chairman of U.S. Civil Service 
Commission No. 34), FLRC No. 77A-43 (Aug. 23, 1977), Report No. 135].

The Secretary of Labor did not participate in this decision.
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Marine Corps Air Station, Cherry Point, North Carolina and International 
Association of Machinists and Aerospace Workers, AFL-CIO, Local Lodge 
No. 2296 (Carson, Arbitrator). On a grievance arising from the union's 
long-standing dissatisfaction with various management personnel assign­
ments to the position of outside boiler plant operator, the arbitrator, 
as part of his award, ruled that such assignments could be made from 
within the boiler plant operator trade, "but not from individuals in 
other trades.” The Council accepted the agency's petition for review 
which excepted to that part (part 3) of the arbitrator's award on the ground 
that it violated section 12(b)(5) of the Order. The Council also granted 
the agency's request for a stay. (Report No. 160)

Council action (December 28, 1978). The Council held that the portion 
of part 3 of the award limiting management's use of "individuals in other 
trades" to conduct outside boiler plant operations violated section 12(b)(5) 
of the Order. Accordingly, pursuant to section 2411.37(b) of its rules 
of procedure, the Council modified part 3 of the arbitrator's award con- 
sistent with its holding. As so modified, the Council sustained the award 
and vacated the stay which it had previously granted. -=•

iiiai

FLRC No. 78A-87

Bi
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Marine Corps Air Station, 
Cherry Point, North Carolina

and FLRC No. 78A-87
International Association of 
Machinists and Aerospace Workers,
AFL-CIO, Local Lodge No. 2296

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

Based upon the findings of the arbitrator and the record before the 
Council, it appears that the Marine Corps Air Station, Cherry Point,
North Carolina Cactivity) had a number of "outside" boilers which were 
generally maintained by WG~9 boiler plant operators. On June 13, 1977, 
an outside boiler plant operator was unable to report to work and his 
place was taken by a WG-7 operator who was a regularly assigned member 
of the relief crew. This action resulted in a grievance being filed 
alleging violations of several provisions of the parties' negotiated 
agreement .Ji' The grievance was not resolved and it was ultimately 
submitted to the arbitrator. It appears that the specific grievance 
which was processed to arbitration served to express the union's long­
standing dissatisfaction with, various management personnel assignments 
to the outside boiler plant position and thus the arbitration concerned, 
apparently without objection, matters beyond the confines of the grievance.

y  The provision of the parties' negotiated agreement which is pertinent 
to the agency's appeal to the Council is Article XVIII, Section 6, 
entitled, "CHANGES IN JOB DESCRIPTIONS AND REQUIREMENTS." It provides 
in relevant part:

Section 6. The Employer agrees to assign work within the proper 
rating jurisdiction of respective employees within the unit, as 
defined by established Navy rating guides. Exceptions to the above 
policy will be made under the following circumstances:

(a) Lack of workload for employees in their respective rating 
and employees who do not want to take annual leave.

(b) To meet a short term work situation of the Employer where 
it is impossible to assign such work to employees in the proper 
rating.

(c) To occasionally perform miscellaneous duties incidental to 
the job requirement not covered in the job description.
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In particular, the union noted that on occasion, management assigned 
an electrician to fill in for an absent outside boiler plant operator 
on the work shift beginning at 8:00 a.m.
Thus, as the parties did not restrict the scope of the arbitration, the 
following issues, according to the arbitrator, emerged during the 
arbitration hearing:

1. Was the assignment of a relief crew member to the 0800 - 1600 
watch, with less than 72 hours notice, made in order to avoid 
the payment of overtime?

2. Did the assignment of a relief crew member to the 0800 - 1600 
watch constitute a change of schedule or work week without
72 hours notice?

3. Must an assignment to replace an outside boiler operator be 
made from within the same trade group and from the same rating 
level?

In responding to these issues, the arbitrator issued a three-part award 
(only the third part of which is at issue herein) which provided:

1. Assignments of relief operators to cover for absent outside 
boiler plant operator WG—9 on the day watch have not been made 
to avoid overtime.

2. The assignment of an individual normally scheduled to work 
from 0730 to 1615 to work a shift from 0800 to 1600 does not 
constitute a significant change of schedule within the 
meaning of the contract.

3. Assignments to cover for the outside boiler operator WG-9 may 
be made from within the boiler plant operator trade, but not 
from individuals in other trades.

Agency’s Appeal to the Council

The agency filed a petition for review of the arbitrator's award with 
the Council. Under section 2411.32 of the Council's rules of procedure, 
the Council accepted the petition for review which excepted to the 
arbitrator's award on the ground that part 3 of the award violates 
section 12(b)(5) of the Order

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in
whole or in part, or remanded only on grounds that the award

Pursuant to section 2411.47(f) of the Council's rules of procedure, 
the Council also stayed part 3 of the arbitrator's award.
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violates applicable law, appropriate regulation, or tlie. order, or 
other grounds similar to those applied by the courts in private 
sector labor-management relations.

As previously stated, the Council accepted the agency's petition for 
review which excepted to the arbitrator’s award on the ground that part 3 
of the award violates section 12(b) C5) of the Order.—' Part 3 of the 
award, as set forth above, provides that ”[a]ssignments to cover for 
the outside boiler operator WG—9 may be made from within the boiler 
plant operator trade, but not from individuals in other trades." In 
the agency's view, the portion of the award stating "but not from 
individuals in other trades" restricts the activity's 12Cb)C5) right to 
determine which personnel will conduct its operations, thus, in this 
instance, limiting the activity "to the use of one occupation among the 
total personnel engaged in the operation in question."

In the Council's opinion, the disposition of the issue in this case is 
controlled by the Council's decision in Tidewater,hJ In Tidewater, 
the Council pointed out that, under section 12(b)C5), the term "personnel" 
means:

V  Section 12(b)(5) of the Order provides:

Sec. 12. Basic provisions of agreements. Each agreement between 
an agency and a labor organization is subject to the following 
requirements—

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

(5) to determine the methods, means, and personnel by which such 
operations are to be conducted[.]

V  Tidewater Virginia Federal Employees Metal Trades Council and Naval 
Public Works Center, Norfolk, Virginia, 1 FLRC 431, 437 [FLRC No. 71A-56 
(June 29, 1973), Report No. 41]; see also. Federal Aviation Administration 
and Professional Air Traffic Controllers Organization (Sabella, Arbitrator), 
FLRC No. 77A-101 (Oct. 4, 1978), Report No. 156; and U.S. Immigration and 
Naturalization Service, Burlington, Vermont and American Federation of 
Government Employees, Local No. 2538, AFL-CIO (Purcell, Arbitrator),
5 FLRC 625 [FLRC No. 76A-131 (July 13, 1977), Report No. 131J.
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the total body of persons engaged in the performance of agency 
operations (i.e., the cotaposition of that body in terms of numbers, 
types of occupations and levels) and the particular groups of 
persons that make up the personnel conducting agency operations 
(e.g., military or civilian personnel; supervisory or nonsupervisory 
personnel; professional or nonprofessional personnel; Government 
personnel or contract personnel). In short, personnel means 
who will conduct agency operations.

The Council has consistently held that rights reserved to management under 
section 12(b) of the Order may not be infringed by an arbitrator's award 
under a negotiated agreement.— ' It is manifest in the circumstances of 
the instant case that the provision of the parties' negotiated agreement 
(quoted in note 1, supra) on which the arbitrator relied in fashioning 
his award is a work preservation clause. The Council has consistently 
held that such work preservation provisions violate section 12(b)(5) of 
the O r d e r T h u s ,  the arbitrator's award herein enforcing this contract 
provision by limiting management in the exercise of its right to determine 
which personnel will conduct agency operations, i.e., in the circximstances 
of this case limiting management's right to use personnel in "other trades" 
to conduct "outside" boiler plant operations, likewise violates section 
12(b)(5) of the Order. Were the activity to be so limited, it would be 
deprived of its 12(b)(5) right to determine the "personnel" to conduct 
its operations. Thus, the disputed portion of the award violates 
section 12(b)(5) of the Order.

Conclusion

For the foregoing reasons, we find that the portion of part 3 of the award 
which states "but not from individuals in other trades" violates 
section 12(b)(5) of the Order. Accordingly, pursuant to section 
2411.37(b) of the Council's rules of procedure, we hereby modify part 3 
of the award to provide in its entirety, as follows; "Assignments to 
cover for the outside boiler operator WG-9 may be made from within, but

E.g., National Council of OEO Locals, AFGE, AFL-CIO and Office of 
Economic Opportunity (Harkless, Arbitrator), 2 FLRC 293 [FLRC No.
73A-67 (Dec. 6, 1974), Report No. 61].
6/ Tidewater Virginia Federal Employees Metal Trades Council and Naval 
Public Works Center, Norfolk, Virginia, 1 FLRC 431 [FLRC No. 71A-56 
(June 29, 1973), Report No. 41]; see also Federal Employees Metal Trades 
Council of Charleston, AFL-CIO and Charleston Naval Shipyard, Charleston, 
South Carolina, 1 FLRC 444 [FLRC No. 72A-33 (June 29, 1973), Report No. 
41]; and NAGE, Local R12-58 and McClellan Air Force Base, 4 FLRC 523 
[FLRC No. 75A-90 (Oct. 22, 1976), Report No. 114].
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not limited to, the boiler plant operator trade." As so modified, 
part 3 of the award is sustained and the stay is vacated.
By the Council.

Henry B. Frazier 
Executive Director

Issued; December 28, 1978
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Department of the Army, St. Louis District, Corps of Engineers and Inter­
national Union of Operating Engineers, Local 149B (Local 2) (Bernstein, 
Arbitrator). The arbitrator determined that the selection for a particular 
position was made in violation of the parties' agreement, and, as a remedy, 
directed the activity to vacate the position by a date certain and rerun 
the promotion action. The Council accepted the agency's petition for review 
insofar as it related to the exception alleging that the portion of the 
award directing that the position be vacated prior to rerunning the pro­
motion action violated appropriate regulation, namely, the Federal Personnel 
Manual. The Council also granted the agency's request for a stay.

Council action (December 28, 1978). The Council held that the portion of 
the award directing the agency to vacate the position prior to rerunning the 
promotion action was, in the circumstances of the case, violative of the 
Federal Personnel Manual. Accordingly, pursuant to section 2411.37(b) of 
its rules of procedure, the Council modified the arbitrator's award by 
striking the portion thereof found violative of the Federal Personnel Manual, 
and, as so modified, sustained the award and vacated the stay.

FLRC No. 78A-101
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Department of the Array,
St. Louis District,
Corps of Engineers

and FLRC No. 78A-I01

International Union of Operating Engineers,
Local 149B (Local 2)

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

Insofar as is pertinent herein, the facts in this case as set forth 
in the arbitrator’s award are as follows: This matter concerned the 
filling of an announced vacancy for the position of Head Lock Operator 
at Locks 27, St. Louis District, Array Corps of Engineers. Four applicants 
had been rated as "best qualified" for the position, including the 
grievant and the employee eventually selected. After the selection 
was made and announced, the grievant filed a grievance contending that he 
had not been interviewed by the Lockmaster prior to the selection as 
required under the terras of the activity's merit promotion plan.j^/ The 
activity then attempted to settle the grievance by directing the 
Lockmaster to conduct an interview with the grievant. After the interview, 
the grievant was notified that "[his] interview had revealed no new 
information and that the selection of [the selected employee] would stand." 
The grievant continued to pursue his grievance and the matter was 
ultimately submitted to arbitration.

The arbitrator determined that the activity had violated the collective 
bargaining agreement with respect to the selection involved in this case.
He found that the Lockmaster had not interviewed the grievant or other 
"best qualified" candidates prior to raaking a selection. The activity's 
argument that the post-selection interview had cured the violation 
was rejected on the ground that it was an "inadequate substitute for the 
interview [the grievant] should have been afforded."

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

]J According to the arbitrator's award, the applicable provision of the 
Merit Promotion and Internal Placement Plan reads as follows;

The immediate supervisor of the position to be filled normally will 
make the selection decision. Interviewing of all "best qualified" 
candidates for selection purposes, including outside candidates 
within commuting distance, will be mandatory with supervisor. . . . 
[Emphasis in award.]
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In considering a remedy for the grievant, the arbitrator refused 
to award the position to the grievant. The arbitrator stated:

The difficulty with that remedy is that there is no showing that the 
Grievant would have been given that position in the first instance 
if the proper procedures had been followed. The job was awarded to 
[the selected employee] because (1) all candidates were considered 
equally capable with regard to necessary skills, and (2) [the 
selected employee] had specific knowledge of Locks No. 27.

The Grievant did not allege that he could or would have disproved 
either of these points if he had been given an interview before the 
selection was made. Perhaps he could have, but it is equally 
possible that he could not have. There is no way of knowing which 
way the process would have led if it had been followed.

The arbitrator then made the following award:
Therefore, the Arbitrator concludes that the only suitable remedy 
he can discover is to direct the Employer to declare the position 
of Head Lock Operator at Locks No. 27 currently occupied by [the 
selected employee] to be vacated as of September 1, 1978 and to 
require that the original applicants for that position be given 
priority consideration for the position. [The selected employee] 
will be eligible for priority consideration, but no weight may be 
given to the fact that he has held the position since 1974, nor may 
he derive any preference therefrom.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with 
the Council. Under section 2411.32 of the Council's rules of procedure, 
the Council accepted the petition for review which took exception to the 
award on the ground that, insofar as it would require the activity to 
vacate the position in advance of the rerunning of the promotion action, 
the award violates appropriate regulation, namely the Federal Personnel 
Manual.^/ Neither party filed a brief.^/

7J The agency requested and the Council granted, pursuant to section 
2411.47(f) of the Council's rules of procedure, a stay of the award 
pending the determination of the appeal.
V  After acceptance of the petition for review, the union notified the 
Council that it no longer represents the bargaining unit. In view 
of our disposition of this appeal, this fact is without controlling 
significance.
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(a) An award of an arbitrator shall be modified, set aside in 
whole or in part, or remanded only on grounds that the award 
violates applicable law, appropriate regulation, or the order or 
other grounds similar to those applied by the courts in private 
sector labor-management relations.

As previously stated, the Council accepted the agency’s petition for 
review which took exception to the award on the ground that the award, 
insofar as it directs the activity to remove the selected employee from 
the position prior to rerunning the promotion action, violates applicable 
Civil Service Commission regulations.

The Council has previously sought and received from the Civil Service 
Commission interpretations of applicable Commission regulations pertaining 
to arbitration awards which, as here, direct an agency to remove an 
employee from a position prior to rerunning a promotion action. The 
Civil Service Commission has advised the Council, among other things, that:

Under Commission policy an erroneously promoted employee may be 
retained in the position only "if the promotion action can be corrected 
to conform essentially to all Commission and agency requirements 
as of the date the action was taken" (FPM Chapter 335, 6-4(b)). The 
employee should not be removed from the position in advance of the 
corrective action (in this case the re-running of the promotion), 
however, unless it has been determined by an arbitrator or other 
competent authority that he could not properly have been considered 
for the position in the first place and hence, should not be allowed to 
compete in the second round. In the absence of such a determination, 
no action should be taken with regard to the eiq)loyee pending the 
outcome of the reconstructed promotion .A.'

In the instant case, however, there has been no finding by the arbitrator 
that the employee originally selected could not properly have been con­
sidered in the first place, and thus should not be allowed to compete in 
the second round. In fact, the arbitrator apparently reached just the 
opposite conclusion. Thus, the arbitrator specifically found that "all" 
of the original candidates were equally capable and that the selected 
employee had specific knowledge of Locks No. 27. Further, the arbitrator's 
award specifically states that the selected employee is to be given 
priority consideration along with the nonselected candidates in the 
rerunning of the promotion.
Accordingly, we conclude that the portion of the arbitrator's award 
which directs the agency to vacate the position prior to rerunning the

Opinion

Section 2411.37(a) of the Council's rules of procedure provides that:

V  Defense Mapping Agency, Hydrographic Center, Department of Defense 
and American Federation of Government Employees (Abies, Arbitrator),
4 FLRC 289 at 294-5 [FLRC No. 75A-33 (Apr. 27, 1976), Report No. 104].
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promotion action is, under the circumstances of this case, violative of 
the Federal Personnel Manual and cannot be sustained.

Conclusion

For the foregoing reasons and pursuant to section 2411.37(b) of the 
Council's rules of procedure, we modify the arbitrator's award by striking 
that portion which directs the activity to vacate the position in advance 
of rerunning the promotion action.

As so modified, the award is sustained and the stay of the award is 
vacated. Ok

By the Council.

Henry B. ^^azier III 
Executive Director

Issued: December 28, 1978
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Veterans Administration, Veterans Administration Data Processing Center 
and American Federation of Government Employees, Local 1969 (Bognanno, 
Arbitrator). The arbitrator held that the agency violated the parties' 
negotiated agreement when it implemented a new staffing pattern involving 
rotating tours of duty, determining that during the term of the agreement 
the activity could not unilaterally effect any changes which violated the 
agreed method of staffing any tour of duty program, new or old. The 
agency filed exceptions to the award with the Council alleging that the 
award violated section 12(b)(4) and (5) of the Order.
Council action (December 28, 1978). The Council held that the agency's 
petition did not describe facts and circumstances necessary to support its 
exceptions. Accordingly, the Council denied the agency's petition because 
it failed to meet the requirements set forth in section 2411.32 of the 
Council's rules of procedure.

FLRC No. 78A-108
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

December 28, 1978
Mr. James C. Klein 
Attorney
Office of the General Counsel 
Veterans Administration 
Washington, D.C. 20420

Re: Veterans Administration, Veterans Administration 
Data Processing Center and American Federation 
of Government Employees, Local 1969 (Bognanno, 
Arbitrator), FLRC No. 78A-108

Dear Mr. Klein;

The Council has carefully considered the agency's petition for review of 
the arbitrator’s award in the above-entitled case.

According to the arbitrator's award, this dispute arose as the result of 
the unilateral inauguration by the activity of a new staffing concept 
known as Four Tour Rotating Shift Schedule. This new staffing pattern 
involved the fixed assignment of five employees to a crew which would 
rotate through each of four tours of duty every 28 days. The previous 
staffing pattern involved, generally, individual employee choice by 
seniority of a specific tour of duty which choice was binding for a 
minimum of twelve weeks. A grievance was filed and ultimately submitted 
to arbitration that disputed the propriety of the new staffing concept.
The parties stipulated the issue to be resolved by the arbitrator:

Does the Employer's implementation of rotating tours of duty . ,-̂j 
violate Article IX, Section . . . G of the negotiated agreement?” 
[Footnote added.]

m
:;as:

_1/ According to the arbitrator's award, Article IX pertains to hours of 
work and Section G provides:

Tours of duty other than the normal tour defined in Section A will be 
assigned to employees of the appropriate section or unit in the 
following manner:

First: By qualified employees who have volunteered in writing 
and are selected for the specific tour of duty. If 
there is an excess of volunteers for a particular tour, 
seniority (based on Service Computation Data) will 
govern. Volunteer status will be binding for a minimum 
of twelve (12) weeks.
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As first observed by the arbitrator, the record was unequivocal that in 
past practice and prior to the institution of the new staffing pattern, 
scheduling for all "irregular" tours of duty (i.e., any tour other than 
8:00 a.m. to A:30 p.m., Monday through Friday) was arranged as prescribed 
by Article IX, Section G. However, the result of the new Four Tour 
Rotating Shift Schedule, the arbitrator concluded, was to have each employee 
work rotating shifts over the period of a month with no employee working a 
given or permanent shift secured by virtue of seniority through a bidding 
procedure. The activity had argued to the arbitrator that the negotiated 
agreement did not include any commitment that seniority would prevail in 
staffing all shift assignments or that the method of assignment would 
always remain constant regardless of changes in staffing patterns needed to 
meet operational requirements.

To the contrary, however, the arbitrator found that the terms of Article 
IX, Section G were in full force and effect when the activity unilaterally 
introduced the new Schedule. He also found that those terms dealt 
explicitly with the manner the activity agreed to follow in implementing 
the assignment of individuals to tours of duty— "a legitimate, negotiable 
clause under the Order." He noted that the activity in its discretion 
may determine the number of tours of duty, the duration of shifts, 
and the positions or grades represented on each tour. He concluded, 
however, that the way or manner in which employees are assigned to a 
tour of duty is negotiable, was negotiated, and appears as Article IX, 
Section G of the negotiated agreement. Thus, the arbitrator determined 
that during the term of the agreement, the activity could not unilaterally 
effect any changes which violated that agreed method of staffing any tour 
of duty program, new or old. Accordingly, in his award the arbitrator held:

Article IX, Section G of the Agreement is being violated by the
Employer's actions of Se'ptember 25, 1977, when it implemented the
Four Tour Rotating Shift program.

The agency requests that the Council accept its petition for review of 
the arbitrator's award based upon the exceptions discussed below.
Under section 2411.32 of the Council's rules of procedure, review of an 
arbitrator's award will be granted "only where it appears, based upon 
the facts and circumstances described in the petition, that the exceptions 
to the award present grounds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-management relations."

vtf' (Continued)
Second: If insufficient volunteers are received, by equitable

oillK. distribution to all employees within the appropriate
a# section or unit on a rotating basis.
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In its first exception to the award, the agency contends that the award
violates section 12(b)(5) of the Order.— ' In support of this exception,
the agency notes that pursuant to section 12(b)(5) there is expressly
reserved to management the right to determine the personnel by which the
agency's operations are to be conducted. Thus, the agency asserts that
the award, which bars management from establishing and implementing
the team concept, and requires it to revert to the earlier staffing
pattern, is a clear infringement on the exercise of management's
12(b)(5) right. T;
Although the Council will grant a petition for review of an arbitration 
award where it appears, based upon the facts and circumstances described 2
in the petition, that the award violates the Order, the Council is of 
the opinion that the agency's petition in this case does not contain a 'J;
description of facts and circumstances to support its exception that the .7
award violates section 12(b)(5) of the Order. In resolving the stipulated 71 
issue submitted by the parties of whether the activity's implementation 
of rotating tours of duty violated the negotiated agreement, the 
arbitrator found a violation of the agreement on the basis of his determina- 
tion that "the way or manner individuals are assigned to a tour is ''
negotiable, was negotiated and appears as Article IX, Section G of the 
Agreement." In the Council's opinion the agency has failed to present 
facts and circumstances to demonstrate in what manner the arbitrator's 
award that "Article IX, Section G of the agreement is being violated" 
by the activity's implementation of the rotating shift program infringes 
upon any right reserved to management by section 12(b)(5) of the Order.
In this regard the Council has previously held that negotiated agreement ^
provisions which establish specific procedures and criteria to be applied
by management in selecting individual personnel for assignment to _̂_
Particular shifts and tours of duty do not infringe on an agency's right ci: :
to establish eitlier the "methods," "means," or "personnel" by which its 
operations are to be conducted within the recognized meaning of those 
terms as used in section 12(b)(5) of the Order. Moreover, the Council ;
has further consistently held that the Order neither bars the negotiation  ̂
of, nor excepts from the agency's obligation to negotiate, matters related 
solely to procedures, including criteria such as seniority, for the 
selection of individual personnel to be assigned to particular shifts

Section 12(b)(5) of the Order provides:

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

(5) to determine the methods, means, and personnel by which such 
operations are to be conducted[.]
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or tours of duty. As the Council has further held, when such procedures 
are negotiated, and when they otherwise conform to law, regulation and the 
Order, they may be enforced through the arbitral process.it' The agency 
presents no facts and circumstances in its petition to demonstrate that the 
arbitrator’s award in this case, finding that the agency had violated a 
negotiated agreement provision which the agency itself characterizes as 
dealing with the arrangement of assigning employees on a seniority basis 
to tours of duty which they have requested," violates any rights reserved 
to management under section 12(b)(5) of the Order.

Further, the agency presents no facts and circumstances to support its 
assertions that the award bars "management from implementing the team 
concept, and requires it to revert to the earlier pattern." On its face 
the award only states that "Article IX, Section G of the Agreement is 
being violated . . . when [the activity] implemented the Four Tour 
Rotating Shift program," in effect apparently directing the activity 
to comply with the procedures for selecting individual personnel for 
assignment to particular tours of duty, "new or old," to which it had 
agreed in the collective bargaining process. While the award finds the 
institution of rotating shifts to be in violation of the agreement, nowhere 
does it appear that the award prohibits the institution of the team concept 
encompassing positions representing a skills mix as determined by 
management. Thus, it does not appear that the arbitrator ordered a restoration 
of the status quo ante, nor does the agency present facts and circumstances 
which demonstrate why such an order must be inferred for it to comply 
with the agreement provision found to have been violated. Accordingly, 
the agency's first exception provides no basis for acceptance of its 
petition under the Council's rules of procedure.

In its second exception to the award, the agency contends that the award 
violates section 12(b)(4) of the O r d e r I n  support of this exception.

3/

;,,j| 3/ E.g., Laborers' International Union of North America, Local 1056 and 
Veterans Administration Hospital, Providence, Rhode Island, 5 FLRC 2 79> 
284-85 [FLRC No. 75A-113 (Apr. 21, 1977), Report No. 124]; National 
Treasury Employees Union and Department of the Treasury, U.S. Customs 
Service, Region VII, 5 FLRC 249, 257-58 [FLRC No. 76A-28 (Apr. 7, 1977), 
Report No. 123].

; I V  See International Brotherhood of Electrical IJorkers, AFL-CIO, Local 
 ̂I 640 and Parker-Davls Project Office, Bureau of Reclamation, United States 

Department of the Interior (Irwin, Arbitrator), 5 FLRC 562 [FLRC No. 76A-44 
(July 12, 1977), Report No. 130].

V  Section 12(b)(4) of the Order provides:

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—

* * * * * *

(4) to maintain the efficiency of the Government operations ont" us l:d 
to them[.]

1183



the agency notes that section 12(b)(4) grants it the right to maintain 
the efficiency of government operations and asserts that its determination 
to institute the new staffing pattern was based solely on considerations 
of efficiency. Thus, the agency asserts that the award must be set aside as 
violative of section 12(b)(4) of the Order.

Although the Council will grant a petition for review of an arbitration award 
where it appears, based upon the facts and circumstances described in the 
petition, that the award violates the Order, the Council is of the opinion 
that the agency's petition does not contain a description of facts and 
circumstances necessary to support its exception that the award violates 
section 12(b)(4). In this regard, the agency's petition fails to present 
facts and circumstances to demonstrate that the arbitrator's award 
requires the agency to tike any action from which "increased costs or 
reduced effectiveness in operations are inescapable and significant and 
are not offset by compensating benefits." See American Federation of 
Government Employees, Local 3483 and Federal Deposit Insurance Corporation, 
New York Region, FLRC No. 77A-76 (Mar. 13, 1978), Report No. 147 at 5-6 
of the Council's decision; Local Union 2219, International Brotherhood 
of Electrical Workers, AFL-CIO and Department of the Army, Corps of 
Engineers, Little Rock District, Little Rock, Ark., 1 FLRC 219, 225 
[FLRC No. 71A-46 (Nov. 20, 1972), Report No. 30]. Moreover, to the 
extent that the agency's contentions are premised upon a belief that the 
award would prevent it from implementing the team concept, as previously 
indicated nothing in the arbitrator's award orders a restoration of the 
status quo ante. Accordingly, the agency's second exception provides 
no basis for acceptance of its petition under the Council's rules of 
procedure.

Accordingly, the agency's petition for review is denied because it 
fails to meet the requirements for review as set forth in section 2411.32 
of the Council's rules of procedure. Likewise, the agency's request 
for a stay of the award is denied.
By the Council.

Sincerely 
/

Henry B. 
Executiv

cc: F.X. Helgesen 
AFGE
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Internal Revenue Service and Brookhaven Service Center, A/SLMR No. 1092.
The Assistant Secretary dismissed the complaint filed by the union (National 
Treasury Employees Union and NTEU Chapter 99), which alleged that the 
activity violated section 19(a)(1) of the Order by denying four employees 
union representation in agency grievance proceedings. The union appealed 
to the Council, contending that the Assistant Secretary's decision was 
arbitrary and capricious and presented major policy issues.

Council action (December 28, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of the 
Council's rules of procedure; that is, the decision of the Assistant Secretary 
did not appear arbitrary and capricious or present any major policy issues. 
Accordingly, the Council denied the union's petition for review.

FLRC No . 78A-111
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December 28, 1978 j

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D C. 20415 *

Mr. John F- Bufe
Associate General Counsel
National Treasury Employees Union
Suite 1101
1730 K Street, NW.
Washington, D.C. 20006

Re: Internal Revenue Service and
Brookhaven Service Center, A/SLMR 
No. 1092, FLRC No. 78A-111

Dear Mr. Bufe:

The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision, and the agency's opposition thereto, 
in the above-entitled case.

This case arose when the National Treasury Employees Union and NTEU 
Chapter 99 (the union) filed an unfair labor practice complaint alleging 
that the Internal Revenue Service and its Brookhaven Service Center (the 
agency) had violated section 19(a)(1) of the Order by denying four 
employees their designated choice of personal representatives in agency 
grievance proceedings solely because those chosen representatives were 
affiliated with the union. As found by the Assistant Secretary, four 
employees in a bargaining unit exclusively represented by the union 
applied for promotion to supervisory positions. Pursuant to agency 
regulations, each applicant's supervisor prepared a performance evalua­
tion and a report of managerial potential to be used in evaluating the 
candidates' relative merits for the supervisory positions. After 
receiving copies of their evaluations and reports, the four applicants 
filed grievances under the agency grievance procedure contesting their 
promotion evaluations. Each applicant designated a union official as 
her representative in the agency proceeding. However, the Director 
of the Brookhaven Service Center informed the grievants that their 
requests for union representation would be denied, stating, "Since you 
have applied for a supervisory position. Union representation on this 
agency grievance would present a potential conflict of interest." He 
further advised the applicants that they could have any representative 
of their choice "as long as that individual is not a steward or official 
of NTEU." The union appealed this action to agency headquarters, which,
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based upon Civil Service Coimnission regulations (5 C.F.R. 771.105(c)(2)) 
affirmed the decision to deny the employees their designated union 
representatives.

The Assistant Secretary found, in the particular circumstances of this 
case, that the agency's denial of union representation to the four 
employees involved under the agency grievance procedure herein did not 
violate section 19(a)(1) of the Order. In so concluding, the Assistant 
Secretary stated:

. . . I find that, absent evidence of anti-union motivation, the 
enforcement of the rules governing [the agency’s] grievance proce­
dure, which procedure is the creation of the [agency] pursuant to 
the requirements of the Civil Service Commission, is the responsi­
bility of the [agency] and the Civil Service Commission.—' And 
where, as here, the Commission has specifically regulated agency 
grievance procedures by providing that an agency head may deny 
employees a particular representative on the grounds of conflict 
of Interest or conflict of position, in my view, the unfair labor 
practice procedures of the Order cannot, in effect, be utilized to 
police the agency's application of the Commission's regulations.

2_l Cf. Office of Economic Opportunity, Region V, Chicago. Illinois, 
3 A/SLMR 668, A/SLMR No. 33A (1973).

Accordingly, the Assistant Secretary ordered that the subject complaint 
be dismissed In its entirety.

U  5 C.F.R. Part 771 (Agency Grievance System) § 771.105 provides, in 
pertinent part:

§ 771,105 Presentation of a grievance
(c) The agency shall have the right:

(2) To disallow any selection the employee makes with regard 
to a representative on the grounds of conflict of Interest or 
conflict of position.
(d) The employee shall have the right to challenge the decision 
to disallow his/her choice of representation to the head of the 
agency or a person the head of the agency has designated and 
obtain a decision before proceeding with a grievance, in 
accordance with procedures described in the agency grievance 
system. . . . The decision [of the agency head or his/her 
designee] will be final.
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In your petition for review on behalf of the union, you allege that the 
Assistant Secretary's decision is arbitrary and capricious in that his 
finding that the agency's action in denying designated union representation 
in an agency grievance proceeding did not violate section 19(a)(1) of the 
Order is "totally unsupportable." You further allege that the Assistant 
Secretary's decision presents two major policy issues, as follows:

1. Whether the [Assistant Secretary] and the Council possess the 
authority to invoke the unfair labor practice procedures of the 
Executive Order to safeguard Executive Order rights when an 
agency incorrectly applies Civil Service Commission regulations 
and thereby infringes upon rights guaranteed by the Order?

2. Was the [agency] refusal to permit four (4) bargaining unit 
employees Union representation in agency grievances contesting 
their promotion evaluations for supervisory positions a violation 
of Section 19(a)(1) of the Order?

In the Council's opinion, your petition for review does not meet the 
requirements of section 2A11.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or present any major policy issues.

Thus, with respect to your contention that the Assistant Secretary's 
decision was arbitrary and capricious, it does not appear that the 
Assistant Secretary acted without reasonable justification in reaching 
his decision that the agency's denial of union representation to the 
four employees involved under the agency grievance procedure herein did 
not violate section 19(a)(1) of the Order in the particular circumstances 
of this case.

Moreover, in the Council's view, the Assistant Secretary's decision presents 
no major policy issue warranting Council review. Thus, with regard to the 
first alleged major policy issue, your appeal fails to contain any support 
for the assertion that "the agency incorrectly applie[d] Civil Service 
Commission regulations and thereby infringe[d] upon rights guaranteed by 
the Order." Rather, such assertion, and the related second alleged major 
policy issue as to whether the agency's conduct herein violated section 
19(a)(1) of the Order, both constitute, essentially, mere disagreement 
with the Assistant Secretary’s conclusion that the agency's denial of 
union representation to the four employees involved in the agency grievance 
procedure did not violate section 19(a)(1) in the particular circumstances 
of this case. Further, your appeal does not provide any basis for conclud­
ing that the Assistant Secretary's decision was in any manner inconsistent 
with the purposes and policies of the Order or applicable Council precedent. 
In this regard, the Council has previously denied review of a decision 
of the Assistant Secretary in which he held that no reasonable basis for 
the union's complaint (alleging that the activity had violated section 
19(a)(1) and (2) of the Order by failing to grant an employee and his 
union representative either official time or an extension of time to
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appeal the activity's denial of the employee's grievance 
agency grievance procedure) had been established.—

under the

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet 
the requirements for review set forth in section 2411.12 of the Council's 
rules and regulations. Accordingly, your petition for review is hereby 
denied.
By the Council.

Sincerely,

Henry B. IF 
Executi"v̂

UUkuJP
razier i n  
Director

cc: A/SLMR 
Labor
R. F. Hermann 
IRS

2/ Headquarters, 31st Combat Support Group (TAC), Homestead Air Force 
Base, Florida, Assistant Secretary Case No. 42-2575, 3 FLRC 526 [FLRC 
No. 75A-51 (Aug. 14, 1975), Report No. 80]. See also, Office of Economic 
Opportunity, Region V, Chicago, Illinois, A/SLMR No. 334, 2 FLRC 119 
[FLRC No. 74A-3 (Apr. 29, 1974), Report No. 52].
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Oklahoma City Air Logistics Center, Tinker Air Force Base. Oklahoma and 
Local 916, American Federation of Government Employees, AFL-CIO (Gray, 
Arbitrator). The arbitrator determined that the activity had not violated 
the parties' agreement by charging the grievant with being absent without 
leave for 1 hour in the circumstances involved. The union appealed to 
the Council, seeking review of the arbitrator’s award based upon the fol­
lowing exceptions: (1) the award violated the Order; (2) and (3) the 
arbitrator refused to hear certain evidence and thereby denied the grievant 
a fair hearing; (4) the award was based on a nonfact; and (5) the award was 
arbitrary and capricious.
Council action (December 28, 1978). As to (1), (2), (3) and (4), the 
Council held that the union's exceptions were not supported by the facts 
and circumstances described in the petition. As to (5), the Council held 
that the exception provided no basis for acceptance of the union's petition. 
Accordingly, the Council denied the union's petition because it failed to 
meet the requirements for review set forth in section 2411.32 of the 
Council's rules of procedure.

FLRC No. 78A-113
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON. D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 
Employees, AFL-CIO 

1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re: Oklahoma City Air Logistics Center, Tinker 
Air Force Base, Oklahoma and Local 916, 
American Federation of Government Employees, 
AFL-CIO (Gray, Arbitrator), FLRC No. 78A-113

Dear Mr, King:

The Council has carefully considered your petition for review (as 
supplemented) of the arbitrator's award, and the agency’s opposition 
thereto, filed in the above-entitled case.

According to the arbitrator's award, the grievance in this case arose 
when the grievant left his post of duty to make a visit to the activity's 
Freedom of Information (FOI) Office. The grievant signed a sign-out 
board before leaving his work area, but did not obtain the express 
permission of his supervisor to leave. The activity charged the grievant 
with one hour AWOL (Absent Without Leave). The union alleged that, based 
on past practice, employees could properly leave their work stations by 
signing out. The union argued that since the grievant had signed out, 
the AWOL charge was unjustified. The activity alleged that the grievant 
was required to obtain his supervisor's permission prior to leaving his 
work area, and since he had not done this, the grievant was AWOL. The 
dispute ultimately went to arbitration.
The arbitrator set forth the issues before him as follows:

ISSUE ACCORDING TO EMPLOYER
Was management's action in charging [the grievant] one hour AWOL 
for his absence of February 8, 1978 arbitrary, capricious or 
discriminatory?
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ISSUES ACCORDING TO UNION

A. Whether the grievant was properly charged one hour AWOL for his 
absence of 8 February 1978 from his work assignment . . . 
while visiting the Freedom of Information Office on Tinker
Air Force Base after properly completing the sign out board 
within his section to announce and describe his absence.

B. Whether the one hour AWOL charge was arbitrary, capricious, 
discriminatory, or without proper procedure.

C. Whether the grievant was required to obtain prior permission 
from his supervisor' before visiting the Freedom of Information 
Office under the circumstances of this grievance.

The arbitrator held, in pertinent part, that "[t]he grievant was required 
to obtain prior permission from his supervisor to visit the Freedom of 
Information Office." He said that the one hour AWOL charge was proper, 
and not arbitrary, capricious or discriminatory; and that the activity 
had not violated the collective bargaining agreement. Therefore the 
arbitrator, in effect, denied the grievance.
The union's petition seeks Council review of the award on the basis of 
the exceptions discussed below.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, appropriate 
regulation, or the order, or other grounds similar to those upon which 
challenges to arbitration awards are sustained by courts in private 
sector labor-management relations."
In its first exception, the union contends that the arbitration award 
violates the Order. In support of this exception, the union asserts 
that testimony offered during the hearing urged that the action taken by 
the activity to charge the grievant with one hour leave without pay was an 
act of discrimination against the grievant because he was a union official. 
Thus the union states that the activity's action "violated grievant's 
protected rights under section 1 of the Executive Order, "il/ and "[t]his 
award sustained a discriminatory AWOL charge."

V  Section 1 of the Order states, in pertinent part:
Section 1. Policy. (a) Each employee of the executive branch of 
the Federal Government has the right, freely and without fear of 
penalty or reprisal, to form, join, and assist a labor organization 
or to refrain from any such activity, and each employee shall be 
protected in the exercise of this right.
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The Council will grant a petition for review of an arbitration award in 
cases where it appears, based upon the facts and circumstances described 
in the petition, that an exception presents grounds that the award 
violates the Order. However, the Council is of the opinion that the 
union's petition does not contain a description of facts and circumstances 
to support this exception. In this regard, the union’s contentions are 
directed to the activity’s action assertedly being in violation of 
section 1 of the Order, rather than the arbitrator's award. Council 
precedent is clear that an assertion that the activity violated the Order 
does not state a ground upon which the Council will grant a petition for 
review of an arbitrator’s award. The National Labor Relations Board 
Union (NLRBU) and The National Labor Relations Board (NLRB) (Sinicropi, 
Arbitrator), 5 FLRC 764' [FLRC No. 77A-23 (Aug. 25, 1977), Report No. 135]. 
Moreover, noting that the arbitrator specifically addressed and discussed 
the question of discrimination in regard to the AWOL charge and concluded 
in his award that "[t]here was no discrimination," the union, in essence, 
is disagreeing with the arbitrator’s reasoning and conclusion in arriving 
at his award. The Council has consistently held that the conclusion or 
specific reasoning employed by an arbitrator is not subject to challenge. 
E.g., Federal Employees Metal Trades Council and Portsmouth Naval Shipyard 
(Heller, Arbitrator), 4 FLRC 444 [FLRC No. 76A-36 (Aug. 31, 1976),
Report No. 111]. Therefore, the union’s first exception provides no 
basis for acceptance of the union’s petition under section 2411.32 of 
the Council’s rules.

In its second exception, the union contends that "the arbitrator exceeded 
his authority and showed bias in his Award by admitting evidence offered 
by the Employer on the same subject and issue [an earlier 15-minute 
AWOL charge against the grievant] on which evidence offered by the 
grievant was denied." The union argues in this regard that the arbitrator 
selectively admitted evidence which proved that the grievant had been warned 
about his absences and excluded evidence offered by the grievant 
concerning the 15-minute AWOL charge, which tended to show discrimination 
against the grievant, the "vagueness of policy" as to the need for express 
permission in order to go to the FOI office, and the employees’ belief 
that signing the sign-out board was the only action required before properly 
leaving the work area. Additionally, the union contends that the 
arbitrator was biased and partial as demonstrated by "hostile comments" 
made by the arbitrator to the union’s representative throughout the hearing, 
and the "arbitrator’s blatant participation in the employer’s case . . . ."

By contending that the arbitrator "exceeded his authority and portrayed 
bias" because he excluded certain evidence, the union, in substance, is 
arguing that the award should be set aside because the arbitrator refused 
to hear certain evidence, and thereby denied the grievant a fair hearing. 
However, the union’s third exception similarly contends that the award 
should be set aside because the arbitrator refused to hear pertinent and 
material evidence and thereby denied the grievant a fair hearing. The
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union argues that this excluded evidence was crucial in proving its case, 
and the exclusion of evidence by the arbitrator denied the grievant a fair 
hearing. Therefore the union's second and third exceptions will be 
treated jointly.

The Council will grant a petition for review of an arbitration award where 
it appears, based upon the facts and circumstances described in the 
petition, that an arbitrator refused to hear evidence pertinent and 
material to the controversy before him and, hence, denied a party a fair 
hearing. Office of Economic Opportunity, Kansas City Regional Office, 
Region VII and National Council of OEO Locals, Local 2961, AFL-CIO 
(Yarowsky, Arbitrator), 3 FLRC 533 [FLRC No. 74A-i02 (Aug. 15, 1975),
Report No. 81]. However, in the Council's view, the union's petition 
does not describe the necessary facts and circumstances to support such 
an exception. In this regard, the facts presented by the union in 
support of its second and third exceptions demonstrate nothing more than 
the arbitrator's exercise of control over the conduct of the hearing.
The Council has held that it is the arbitrator's responsibility to control 
the conduct of the hearing. The fact that the arbitrator controlled the 
conduct of the hearing by insuring that the testimony as was offered by 
witnesses was relevant to the resolution of the issues before him, does 
not support a contention that the arbitrator denied that party a fair 
hearing. U.S. Immigration and Naturalization Service and American 
Federation of Government Employees, AFL-CIO (National Border Patrol Council) 
(Shister, Arbitrator), 5 FLRC 802 [FLRC No. 77A-51 (Aug. 26, 1977),
Report No. 136].

As for the union's contentions that the arbitrator's comments and 
actions throughout the hearing demonstrate bias, the portions of the 
transcript cited by the union in support of its contentions again reveal 
nothing more than an attempt by the arbitrator to control the conduct of 
the hearing. Such assertions do not support a contention of bias.
Federal Employees Metal Trades Council, Vallejo, California and Mare 
Island Naval Shipyard, Vallejo, California (Hughes, Arbitrator), 1 FLRC 
557 [FLRC No. 73A-20 (Sept. 17, 1973), Report No. 44]. Thus, the 
union's second and third exceptions provide no basis for acceptance of 
the union's petition under section 2411.32 of the Council's rules.

The union's fourth exception asserts that the arbitrator's award is based 
on a nonfact. In support of this exception the union contends that 
”[t]he award is based on a non-fact of the employee being away from his 
post of duty without official leave." The union reasons that since the 
grievant followed the established procedure of signing out, the grievant 
was not AWOL. Also, the union argues that the arbitrator's conclusion 
that this was not a discipline case was a gross mistake of fact but for 
which a different result would have been reached.
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The Council will accept a petition for review of an arbitration award 
where it appears, based upon the facts and circumstances described in 
the petition for review, that the exception presents the ground that 
"the central fact underlying an arbitrator's award is concededly erroneous, 
and in effect is a gross mistake of fact but for which a different result 
would have been reached. . , Office of Economic Opportunity,
Kansas City Regional Office, Region VII and National Council of OEO 
Locals, Local 2961, AFL-CIO (Yarowsky, Arbitrator), 3 FLRC 533, 536 [FLRC 
No. 74A-102 (Aug. 15, 1975), Report No. 81]. However, the Council is of 
the opinion that the union's exception is not supported by the facts and 
circumstances described in the petition. That is, the union has not 
presented the necessary .facts and circumstances to demonstrate that the 
central fact underlying the award is concededly erroneous and in effect 
is a gross mistake of fact but for which a different result would have 
been reached. Rather, the union's contentions on their face constitute 
nothing more than mere disagreement with the arbitrator's findings and 
conclusions. The Council has consistently applied the principle that 
an arbitrator's findings of fact are not to be questioned by the Council. 
Community Services Administration and American Federation of Government 
Employees, Local 2677 (Edgett, Arbitrator), 4 FLRC 101 [FLRC No. 75A-102 
(Jan. 30, 1976), Report No. 96]. Further, as previously stated, the 
Council has consistently held that it is the award rather than the 
conclusion or specific reasoning employed by an arbitrator that is subject 
to challenge. Thus, the union's fourth exception provides no basis for 
acceptance of its petition for review under section 2411.32 of the Council's 
rules.

Finally, the union asserts that the arbitrator was arbitrary and capricious. 
The union argues that the evidence supports the allegation that the 
grievant did not violate any written or oral policy in leaving his work 
station, and thus no basis exists for the arbitrator's decision. The 
union contends that by basing the finding of a policy violation on the 
testimony of the grievant's supervisor, the arbitrator acted in an 
arbitrary and capricious manner.

In the Council's opinion, the union's contention that the arbitrator's 
award is arbitrary and capricious is, in substance, nothing more than 
mere disagreement with both the weight given by the arbitrator to 
certain evidence and with the arbitrator's reasoning and conclusion in 
arriving at his award. The Council has previously held that arbitral 
determinations as to the credibility of witnesses and the weight to be 
given their testimony are not matters subject to Council review. Labor 
Local 12, AFGE (AFL-CIO) and U.S. Department of Labor (Mallet-Prevost, 
Arbitrator), 3 FLRC 569 [FLRC No. 75A-36 (Sept. 9, 1975), Report No. 82]. 
And, as previously stated, it is the award rather than the conclusion or 
specific reasoning employed by an arbitrator that is subject to challenge. 
Accordingly, the union's fifth exception provides no basis for acceptance 
of its petition under section 2411.32 of the Council's rules.
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Accordingly, the union's petition for review of the arbitrator's award is 
denied because It falls to meet the requirements set forth in section 
2411.32 of the Council's rules of procedure.

3y the Council,

cc: R, McLean 
Air Force

Sincerely,

Henry B. ^azier 11^ 
Executiv^ Director
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U.S. ARRCQM and National Federation of Federal Employees, Local 1437 
(Malkin, Arbitrator). The arbitrator denied the union's grievance chal- 
lenging a system for screening and referring eligible engineer and scientist 
career program registrants locally for GS-13 and GS-14 position vacancies. 
The union appealed to the Council, seeking review of the arbitrator's award 
based upon an exception contending that the arbitrator misinterpreted 
agency regulations and that the screening and referral system violated an 
agency regulation.

Council action (December 28, 1978). The Council held that the union's 
exception provided no basis for acceptance of its petition. Accordingly, 
the Council denied the union's petition because it failed to meet the 
requirements for review set forth in section 2411.32 of the Council's rules 
of procedure.

FLRC No. 78A-114
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D C. 20415

Mr. Robert J. Englehart 
Staff Attorney 
National Federation of 

Federal Employees 
1016 16th Street, NW. 
Washington, D.C. 20036

Re: U.S. ARRCOM and Nati(—ial Federation
of Federal Employees, Local 1437 (Malkin, 
Arbitrator), FLRC No. 78A-114

Dear Mr. Englehart:

The Council has carefully considered your petition for review of the 
arbitrator's award, and the agency's opposition thereto, filed in 
the above-entitled case.

According to the arbitrator's award, the grievance challenged as 
improper the U.S. Army Development and Readiness Command (DARCOM) 
Interim Decentralized Engineer and Scientist (IDEAS) Career Screening 
and Referral System. IDEAS was an interim procedure issued in order 
to "decentralize the screening and referral system by giving authority 
to . . . DARCOM commanders to screen and refer eligible engineer and 
scientist career program registrants locally for position vacancies 
at the GS-13 and GS-14 levels." The grievance alleged that the 
IDEAS procedures were contrary to Army regulations, and resulted in an 
adverse effect on the grievant's career promotional opportunities.
The matter was ultimately submitted to arbitration.

The parties' stipulated issue as stated by the arbitrator was as 
follows:

Are the IDEAS procedures contrary to Civilian Personnel Regulation 
(CPR) 950-1, Army Regulation (AR) 310-2 (paragraphs 2-5.0 and 
4-1.b) and AR 310-1 (paragraph 1-2.b) and were the procedures 
improperly issued and without authentication? If the answer is 
affirmative to either question, has it adversely affected the.^^ 
Grievant and, if so, what is the appropriate remedial action?”"
[Foo tno te added.]

According to the arbitrator's award, "CPR 950-1, Career Management, 
establishes the basic policies and requirements for the intake and career 
management of personnel resources and the filling of positions in 
designated occupations throughout the Department of the Army," anJ A'’ >1
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The arbitrator denied the grievance, holding that the IDEAS 
procedures were not contrary to the cited regulations, and that the 
procedures were not issued improperly and without authentication. With 
respect to the referral process itself, the arbitrator found that IDEAS 
was not inconsistent with the "policy, procedures and requirements" of 
CPR 950—1 as IDEAS was merely a method intended to speed-up and improve 
screening and referral procedures." The arbitrator determined that IDEAS 
"did not change the basic policy of CPR 950-1." As for its issuance, 
the arbitrator found that the IDEAS system simply "articulated the 
delegation of authority provided for in CPR 950-1," and that "CPR 950-18.5-4b 
indicates that these delegations may be made to a subordinate level."

The union requests that the Council accept its petition for review of the 
si'bitrator’s award on the basis of the exception discussed below.

Under section 2411.32 of the Council's rules of procedure, review of an 
arbitration award will be granted "only where it appears, based upon the 
facts and circumstances described in the petition, that the exceptions to 
the award present grounds that the award violates applicable law, 
appropriate regulation, or the order, or other grounds similar to those 
upon which challenges to arbitration awards are sustained by courts in 
private sector labor-management relations."

In its exception to the award, the union contends that "the arbitrator 
misinterpreted the agency regulations which formed the basis for the 
grievance," and further alleges that the IDEAS system violated an 
agency regulation.

The Council will grant a petition for review of an arbitration award 
where it appears, based upon the facts and circumstances described in 
the petition, that the exception to the award presents a ground that 
the award violates appropriate regulations. However, in this case the 
union’s exception provides no basis for Council acceptance of its 
petition. It is noted that the arbitrator, in the course of rendering 
his award in this matter, had before him and considered the agency 
regulation relied upon by the union in support of its exception. Under 
these circumstances the application of that agency regulation by the 
arbitrator may not be challenged in an appeal of the award to the 
Council. Local 2449, American Federation of Government Employees 
(AFL-CIO) and Headquarters, Defense Supply Agency and DSA Field Activities 
Located at Cameron Station, Virginia (Coburn, Arbitrator), 4 FLRC 516 
[FLRC No. 76A-22 (Oct. 6, 1976), Report No. 114].

Moreover, the union's petition, read literally, takes exception to the 
arbitrator's interpretation of agency regulations "which formed the 
basis for the grievance," rather than taking exception to the award 
itself. The union’s contention that the arbitrator "misinterpreted"

(Continued)

(paragraphs 2-5.c and 4-1.b) and AR 310-1 (paragraph 1-2.b) "contain the 
rules and regulations governing the issuance of official publications 
and forms."
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agency regulations appears to constitute nothing more than disagree­
ment with the arbitrator’s reasoning and conclusion in arriving at his 
award. The Council has consistently held that the conclusion or specific 
reasoning employed by an arbitrator is not subject to challenge and 
does not state a ground for review under section 2411.32 of the 
Council's rules. E.g., Federal Employees Metal Trades Council and 
Portsmouth Naval Shipyard (Heller, Arbitrator), 4 FLRC 444 [FLRC No.
76A-36 (Aug. 31, 1976), Report No. Ill]; Community Services 
Administration and American Federation of Government Employees, Local 2677 
(Edgett, Arbitrator), 4 FLRC 101 [FLRC No. 75A-102 (Jan. 30, 1976),
Report No. 96].

As previously indicated, the union's exception additionally alleges 
that the agency's IDEAS system itself violates an agency regulation.
In this regard it should be noted that the union's exception does not 
allege that the arbitrator's award (wherein the arbitrator answered 
the question submitted and found that IDEAS did not violate CPR 950-1,
AR 310-2 and AR 310-1) violates appropriate regulation. The Council 
has previously held that a contention that an agency action, rather than 
an arbitrator's award, violates appropriate regulation does not state 
a ground upon which the Council will grant review of an arbitrator's award.
E.g., Puget Sound Naval Shipyard and Bremerton Metal Trades Council, 
AFL-CIO (Smith, Arbitrator), 5 FLRC 480 [FLRC No. 76A-146 (June 7, 1977), 
Report No. 128]; The National Labor Relations Board Union (NLRBU) and 
the National Labor Relations Board (NLRB) (Sinicropi, Arbitrator), 5 FLRC 
764 [FLRC No. 77A-23 (Aug. 25, 1977), Report No. 135]. Therefore, 
the union's exception provides no basis for acceptance of the union's 
petition under section 2411.32 of the Council's rules.

Accordingly, the union's petition for review is denied because it fails 
to meet the requirements for review as set forth in section 2411.32 of the 
Council's rules of procedure.

By the Council.

Sincerely, 

/'

Henry B./Trazier I I I  

Executi^ Director

cc: Charles E. Thomas 
Army

1200



Local 12, AFGE and U.S. Department of Labor (Decision of the Vice 
Chairman of the U.S. Civil Service Commission), V/C CSC Case No. 79. The 
Vice Chairman denied the union's request for review, seeking reversal of 
the General Counsel's Report and Findings on Grievability, wherein the 
General Counsel had concluded that the union's grievances were not on a 
matter subject to the parties' negotiated grievance procedure. The union 
appealed to the Council, contending that the Vice Chairman's decision was 
arbitrary and capricious.

Council action* (December 28, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Vice Chairman 
did not appear arbitrary and capricious and the union neither alleged, nor 
did it appear, that the decision presented any major policy issue. Accord­
ingly, the Council denied the union's petition for review.

FLRC No. 78A-116

7j The Secretary of Labor did not participate in this decision.
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

December 28, 1978
>

Mr. Ronald D. King, Director 
Contract and Appeals Division
American Federation of Government J

Employees, AFL-CIO '
1325 Massachusetts Avenue, NW, j
Washington, D.C. 20005

R e ; Local 12, AFGE and U.S. Department of '
Labor CD®cision of the Vice Chairman of 
the U.S. Civil Service Commission), V/C 
CSC Case No. 79, FLRC No. 78A-116 ^

Dear Mr. King: —

)
The Council has carefully considered your petition for review of the decision 
of the Vice Chairman of the United States Civil Service Commission in the 
above-entitled case.

In this case, as found by the Vice Chairman, Local 12, American Federation -
of Government Employees, AFL-CIO (the union) filed two grievances against f
the U.S. Department of Labor Cthe agency) alleging that the agency violated 
a Memorandum of Understanding between the parties (the "September 3 
M e m o r a n d u m " a n d  section II D of the parties’ negotiated agreement?./ by "1*
considering only one bargaining unit employee for a position along with —
outside candidates, even though there were four m i t  employees qualified

Ij As described in documents accompanying the appeal filed by the union 
in this case, the Memorandum of Understanding precludes the agency from fe:
filling any vacancy in the bargaining unit by promotion, reassignment, 
transfer or downgrading of any Federal enq)loyee currently employed outside 
the unit or appointment from a Civil Service register except: (1) when the 
position involved is at the entry level; C2) the position involved has a 
"special skills requirement" not available within the unit; or C3) there 
are fewer than three qualified candidates within the bargaining unit. Further, 
an appointment or selection from outside the unit is permitted only after the 
agency has notified the union in writing and intensified its search within .j.;'' 
the unit.

2/ Section II D states:

The provisions of any supplemental agreement or understanding entered 
into at any level shall become a valid part of this Agreement upon the 
effective date specified in the agreement when such agreement or 
understanding is signed by the President of Local 12 and the Secretary 
of Labor or their duly designated representatives.
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for the position who should have been considered first; and by the re­
assignment of an employee. After the agency rejected both grievances as 
nongrievable, the union filed an Application for Decision on Grievability 
with the General Counsel of the U.S. Civil Service Commission (CSC) pursuant 
to section. 6Ce) of the Order.1/ On December 14, 1977, the General Counsel 
issued his Report and Findings on Grievability in which he concluded, 
citing a letter dated September 19, 1977, from the Chairman of the CSC to 
the Secretary of Labor to the effect that the September 3 Memorandum 
violated applicable CSC regulations and therefore was void and unenforceable, 
that the grievances in question were not on a matter subject to the parties’ 
negotiated grievance procedure. On July 28, 1978, the Vice Chairman denied 
the union's request for review seeking reversal of the General Counsel’s 
Report and Findings on Grievability. In so concluding, he stated:

A careful study of the [September 19, 1977] letter [from the CSC 
Chairman to the Secretary of Labor] leads me to the inescapable 
conclusion that it is substantive, conclusory, and binding. In 
plain language it points out specifically how the September 3rd 
Memorandum is in open conflict with Civil Service Rule 7 . l V  in 
that it takes away the required discretion of an appointing 
officer. This being a key feature, if indeed not the main thrust 
of the September 3rd Memorandum, it follows that no amount of 
negotiation on implementing procedures could cure the plainly 
stated illegalities. . . .  I also reject your contentions that 
the ’’mandatory language" in the master agreement would be curative 
if only the [agency], the [CSC], and your organization would sit 
down and make the Memorandum "legal" by interpretive accommodation.
In my view, nothing short of substantial language change in the 
Memorandum itself could accomplish this. [Footnote added.]

2/ Section 6Ce) of the Order provides that:

If any matters arising under paragraph (a) of this section involve the 
Department of Labor, the duties of the Assistant Secretary described 
in paragraphs (a) and CU) of this section shall be performed by a 
member of the Civil Service Commission designated by the Chairman of 
the Commission.

V  Civil Service Rule 7.1 states that:

In his discretion, an appointing officer may fill any position in the 
competitive service either by competitive appointment from a civil 
service register or by noncompetitive selection of a present or future 
Federal employee, in accordance with the Civil Service Regulations.
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In your petition for review on behalf of the union, you allege that the 
Vice Chairman's decision is arbitrary and capricious in that; (1) it is 
clearly inconsistent with a prior CSC letter which stated that the 
September 3 Memorandum could not be said to be illegal; (2) it distorted 
the union's contentions in this case; and (3) the CSC violated its own 
previously expressed position that action on its part herein would be 
premature prior to the formal proceedings before the Vice Chairman 
under the Order.

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Vice Chairman does not appear arbitrary and capricious, 
and you do not allege, nor does it appear, that the decision raises any 
major policy issue.

As to your allegations that the Vice Chairman's decision is arbitrary and 
capricious, it does not appear that the Vice Chairman acted without 
reasonable justification in reaching his decision in the circumstances of 
this case. Rather, your contentions in this regard essentially amount to 
mere disagreement with his conclusions that "the September 3rd Memorandum 
is in open conflict with Civil Service Rule 7.1 in that it takes away the 
required discretion of an appointing officer" and therefore that the 
"matter herein is not subject to the negotiated grievance and arbitration 
procedures in the parties' negotiated agreement."A/

Since the Vice Chairman's decision does not appear arbitrary and capricious 
and you do not allege, nor does it appear, that a major policy issue is 
presented, your appeal fails to meet the requirements for review as set

;,s,:

_5/ Department of Treasury, Bureau of Engraving and Printing, Washington,
D.C., Assistant Secretary Case No. 22-7554(AP), FLRC No. 77A-132 (Sept. 5, 
1973), Report No. 155, in which the Council held that the Assistant Secretary, 
in a grievability or arbitrability dispute, must consider allegations that 
a substantive provision of the agreement relied upon by the grievant is 
inconsistent with section 12(b) of the Order and therefore "void and 
unenforceable," and, where he finds that the agreement provision does conflict 

with the Order, he must decide that the grievance is nongrievable or 
nonarbitrable.
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forth in section 2411.12 of the Council's rules and regulations. Accordingly, 
your petition for review is hereby denied.

By the Council. ̂

Sincerely,

y y \ M

Henry B. ’Ejrazler 111/ 
Executi-«g/Director

cc: Vice Chairman 
CSC

F. R. Marshall 
Labor

tiu.-r.

se:

sMt.
15ect‘'
ODS
DtiSp

nd ___________________________________________________
jgs#6/ The Secretary of Labor did not participate in this decision. Your request 
,r the Chairman of the Civil Service Commission also should not participate

^ the consideration of this case is denied, no basis to support such request 
Wing been established in your appeal.
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Equal Employment Opportunity Commission, A/SLMR No. 1096. The Assistant 
Secretary found that the agency had violated section 19(a)(1) and (6) of 
the Order by refusing to negotiate with the union (American Federation of 
Government Employees, AFL-CIO) regarding a number of draft directives.
The agency appealed to the Council, contending that the Assistant Secretary's 
decision was arbitrary and capricious and raised major policy issues. The 
agency also requested a stay.

Council action (December 28, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy Issues. Accordingly, the Council denied the agency's petition for 
review. The Council likewise denied the agency's request for a stay.

FLRC No. 78A-117
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. LeRoy B. Curtis, Chief 
Labor-Management Relations Branch 
Equal Employment Opportunity 

Commission 
2401 E Street, NW., Room 3214 
Washington, D.C. 20506

Re; Equal Employment Opportunity 
Commission, A/SLMR No. 1096, 
FLRC No. 78A-117

Dear Mr. Curtis;

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary’s decision, as supplemented, and 
the union's opposition thereto,!.' in the above-entitled case.

In this case, as found by the Assistant Secretary, the American Federation 
of Government Employees, AFL—CIO (AFGE) was the exclusive representative 
of employees in a nationwide bargaining unit at the Equal Employment 
Opportunity Commission (the agency) when a collective bargaining agreement 
was negotiated by the AFGE and the agency. Two years later, AFGE notified 
the agency that a National Council of EEOC Locals (the union) had been 
established and that AFGE was delegating its authority regarding the 
parties' "exclusive recognition agreement” to the union effective as of 
that date. Shortly thereafter, the agency sent the union four draft 
directives pertaining to the agency's Upward Mobility Program, Disciplinary 
Actions, Selection Procedures and Appointment Authority, and EEOC Policies 
and Procedures. At a subsequent meeting, the union requested negotiations 
regarding the four proposed draft directives. A representative of the 
agency stated that the agency was not obligated to negotiate since, 
pursuant to a provision of the parties' agreement, the agency was only 
required to "consult" with the union. The union responded that another 
provision of the agreement required the parties to meet and confer on any 
changes in personnel policies and practices and matters affecting working 
conditions. The discussion became heated and, when it became apparent 
that neither party would alter its position, the parties turned to other 
subjects. The union then wrote to the agency stating that it had not

y  In response to the agency’s supplement to its petition for review, 
the union filed a "motion to dismiss" the agency's appeal. In view of 
the Council's disposition of this case, the Council finds it unnecessary 
to address this motion.

1207



clearly and tmmistakably waived the right to negotiate concerning the 
draft directives and that the agency's failure to do so would constitute 
an unfair labor practice. In response, the agency stated, "There was no 
intent on the part of the parties that [a]gency regulations would become 
the subject of negotiation at any time during the subject of the
[a]greement."

The union thereafter filed an unfair labor practice complaint alleging 
violations of section 19(a)(1) and (6) of the Order. The Administrative 
Law Judge CALJ) found that the agency violated section 19(a)(1) and (6) 
by refusing to meet, confer and negotiate with the union regarding the 
proposed draft directives. The Assistant Secretary, in adopting the 
ALJ's findings, conclusions and recommendations, stated:

After reviewing the agreement, the [ALJ] found that it did not ^
constitute a waiver by the [union] of its right to negotiate. 
Consequently, he concluded that the [agency's] attempt at the 
. . . meeting to limit the discussion concerning the draft 
directives to "consultation," rather than negotiation, constituted ^  
a refusal to bargain in violation of [s]ection 19(a)(1) and (6) of 
the Order.  ̂;

The [ALJ] found, and I agree, that the [agency] violated [sjection 
19Ca)Cl) and C6) of the Order by refusing to negotiate . . . based 
on its-incorrect interpretation of the parties' negotiated agreement.
My review of the record, including exhibits placed in the rejected "j:: 
exhibits file and certain testimony which was admitted into evidence ijf: 
regarding the subsequent meetings,— ' shows that the [agency] at no i;;;.. 
time abandoned its position that the parties' negotiated agreement 
constituted a waiver by the [union] of its bargaining rights set ;;; 
forth in the Order. In my opinion, by basing its defense to the 
instant complaint on its interpretation of the agreement the [agency] 
acted at its peril, and the finding herein, that the parties' 
negotiated agreement did not constitute a clear and unmistakable 
waiver, in effect, nullifies the [agency's] defense. [Footnote 
added. ] s,...

_2/ To refute the contention that it had refused to bargain, the agency 
attempted to introduce evidence at the hearing that it had engaged in 
continuing discussions with the union regarding the draft directives, v.' 
but the ALJ sustained objections to the receipt of the evidence. The 
Assistant Secretary stated that such evidence should have been admitted

, Slav
into the record as it could have been used to demonstrate that an allegedŝ "̂ '̂ 
refusal to bargain had been cured by the agency's subsequent conduct.
The Assistant Secretary, therefore, found that the ALJ should have 
received the. proffered evidence. However, for the reasons stated, he 
found that the agency was not prejudiced by the ALJ's ruling.
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Additionally, the Assistant Secretary found in regard to the agency's 
contention that the alleged refusal to bargain had been cured by subsequent 
conduct, "under the particular circumstances of this case, . . .  a mere 
willingness by the [agency] to engage in further 'consultations’ did not 
cure its improper refusal to meet and confer in good faith within the 
meaning of [sjection 11(a) of the Order.” Accordingly, the Assistant 
Secretary ordered the agency to cease and desist from such violative 
conduct and, among other things, to meet and confer with the union in 
good faith.

In your petition for review on behalf of the agency, you allege that the 
Assistant Secretary's decision is arbitrary and capricious in that the 
Assistant Secretary found no prejudicial error in the ALJ's refusal to 
admit into evidence relevant testimony concerning events that occurred 
after the alleged refusal to bargain. In addition, you take issue with 
statements in his decision that the agency's incorrect interpretation of 
the agreement constituted a violation of section 19(a)(1) and (6) of the 
Order and with his evaluation of certain allegedly conflicting and 
inconsistent testimony. Further, you allege that the Assistant Secretary's 
remedial order directing the agency to meet and confer with the AFGE, EEOC 
Council of Locals is arbitrary and capricious and presents a major policy 
issue. You also allege that the Assistant Secretary's decision raises 
major policy issues concerning; (1) the authority of the Assistant 
Secretary to resolve negotiability issues that arise in the context of 
certain unfair labor practice proceedings; (2) the extent of the Assistant 
Secretary's authority to decide questions on the interpretation or 
application of an agreement under the guise of an unfair labor practice 
complaint; (3) the authority of the Assistant Secretary to determine when 
the unfair labor practice occurred in the absence of specific allegations 
to this effect; and (4) the Federal Labor Relations Council's own inter­
pretation of the terms "consult" and "meet and confer."

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules; that is, the 
decision of the Assistant Secretary does not appear arbitrary and capri­
cious or raise any major policy issues.

With respect to your allegations that the Assistant Secretary's decision 
is arbitrary and capricious, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision 
in the circumstances of this case. Thus, no basis for review is presented 
by your assertion relating to the ALJ's refusal to admit certain testimony 
into evidence, noting particularly that the Assistant Secretary's review 
of the record "includ[ed] exhibits placed in the rejected exhibits file 
and certain testimony which was admitted into evidence regarding the 
subsequent meetings[,]" Your further assertions in effect challenging 
certain statements in the Assistant Secretary's decision that the agency's 
incorrect interpretation of the agreement violated section 19(a)(1) and (6) 
of the Order constitute, in essence, nothing more than disagreement with 
the Assistant Secretary's conclusions based upon the record evidence in 
the instant case and thus present no basis for review. Nor is any basis
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for review presented by your contention regarding the Assistant Secretary's 
evaluation of certain testimony, inasmuch as such contention constitutes 
mere disagreement with the weight accorded the evidence by the Assistant 
Secretary. See, e.g., Social Security Administration, Bureau of Hearings 
and Appeals, A/SLMR No. 1040, FLRC No. 78A-61 (Oct. 27, 1978), Report 
No. 157.

■f.
A

As to your allegation that the Assistant Secretary's remedial order direct­
ing the agency to meet and confer with the AFGE, EEOC Council of Locals 
is arbitrary and capricious and presents a major policy issue, such 
contention appears to constitute mere disagreement with the Assistant 
Secretary's adoption of the ALJ's finding that "the [EEOC] Council [of 
Locals] was the exclusive bargaining representative of employees covered 
in the parties' . . . agreement." See also Department of Health, Education. 
and Welfare, Social Security Administration, Bureau of Retirement and ”•
Survivor's Insurance, A/SLMR No. 1022, FLRC No. 78A-70 (Nov. l978), m
Report No. 159. Accordingly, in the Council's opinion, no basis for 
review is thereby presented.

With respect to your alleged major policy issue concerning the Assistant 
Secretary's authority to resolve negotiability issues, such contention 
presents no basis for review, noting that no negotiability issue was 
presented to the Assistant Secretary for his determination in the 
circumstances of this case, nor was it necessary for him to make such a 
determination in order to resolve the merits of the instant unfair labor 
practice complaint. See Environmental Protection Agency, Region VII,
Kansas City, Missouri, A/SLMR No. 668, 4 FLRC 645 [FLRC No. 76A-87 
(Dec. 20, 1976), Report No. 119]. As to your alleged major policy issue 
concerning the Assistant Secretary's authority to decide questions on ;'J!:
the interpretation or application of an agreement, in the Council's view io: 
your contention in this regard does not present a major policy issue 
warranting review. Thus, your contention in this regard constitutes i;,j.
mere disagreement with the Assistant Secretary's finding that the 
agreement did not constitute a waiver of the union's right to negotiate.
The agency's mere disagreement with the Assistant Secretary's conclusion 
in this regard provides no basis for review. Further, with respect to 
your alleged major policy issue in effect contending that the union's 
complaint was defective by failing to specify when the unfair labor 
practice occurred, such contention constitutes essentially disagreement 
with the Assistant Secretary's application of his regulations, promulgated 
pursuant to his authority under section 6(d) of the Order, to the facts 
and circumstances of this case. Moreover, your appeal fails to show 
that the agency was prejudiced in any manner by the Assistant Secretary's 
interpretation and application of his regulations, and therefore presents 
no basis for review. Finally, with respect to your last alleged major 
policy issue regarding the Council's own interpretation of the terms 
"consult" aiid "meet and confer," your appeal fails to provide any basis 
to support a contention that the Assistant Secretary's decision was 
inconsistent with the purposes and policies of the Order. In this regard 
the Council's 1975 Report and Recommendations upon which you appear to
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rely“ simply attempted to dispel certain confusion which had arisen 
concerning the meaning of the terms "meet and confer" and "consult" by 
clarifying that "meet and confer" was (and always had been) synonymous 
with "negotiate," whereas "consult" has always referred to an agency's 
obligations with respect to a labor organization holding national 
consultation rights under section 9(b) of the Order. Furthermore, to 
the extent that your appeal in this connection may be construed as a 
contention that the Assistant Secretary failed to consider "the true 
meaning and intent of the parties" in using these words in their negotiated 
agreement, such contention again constitutes, in essence, disagreement 
with the Assistant Secretary’s finding that the agreement did not 
constitute a waiver of the union's right to negotiate.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to 
meet the requirements for review as provided under section 2411.12 of 
the Council's rules of procedure. Accordingly, your petition for review 
is hereby denied. Your request for a stay of the Assistant Secretary's 
decision and order is likewise denied.

3/

By the Council.

SincMely,

Henry B. 
Execut^^

cc: A/SLMR 
Labor

R. D. King 
AFGE

y  Labor-Management Relations in the Federal Service (1975), at 41-42.
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National Union of Compliance Officers (Independent) and Labor-Management  ̂
Services Administration, U.S. Department of Labor (Gamser, Arbitrator).
The arbitrator determined that certain activity employees required to 
travel on Sunday to attend a training conference were entitled to overtime 
pay or compensatory time off. The Council denied the agency's petition for 
review of the arbitrator's award because it failed to meet the requirements 
for review set forth in section 2411.32 of the Council's rules of procedure. 
(5 FLRC 778). Subsequently, the agency requested a decision from the 
Comptroller General as to the propriety of the award of payment of overtime 
(or compensatory time). In his decision in response to that request,
Matter of; Department of Labor— Arbitration Award of Overtime Pay for 
Traveltime, B-190494, May 8, 1978, the Comptroller General held that the 
award conflicted with statute and implementing provisions of the Federal 
Personnel Manual and could not be implemented. The union then filed the 
instant petition with the Council, in substance seeking enforcement of the 
arbitrator's award.

Council action* (December 28, 1978). The Council held that there was 
no basis for granting the union's petition in this case. Accordingly, the. 
Council denied the union's petition.

FLRC No. 78A-121

V  The Secretary of Labor did not participate in this decision.

.m.-
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Bruce M. Stark
Attorney
Suite 301
10203 Santa Monica Boulevard 
Los Angeles, California 90067

Re: National Union of Compliance Officers 
(Independent) and Labor-Management 
Services Administration, U.S. Department 
of Labor (Gamser, Arbitrator),
FLRC No. 78A-121

Dear Mr. Stark:

The Council has carefully considered your "Petition for Review and Order 
Enforcing Arbitrator's Award," and the agency's opposition to it, in the 
above-entitled case.

This matter is before the Council as the result of an arbitration award 
rendered in a dispute between the union (National Union of Compliance 
Officers (Independent)), and the activity (Labor-Management Services 
Administration of the Department of Labor). Under the terms of their 
collective bargaining agreement, the activity and the union submitted to 
arbitration a question as to whether certain activity employees required 
to travel on Sunday to attend a training conference were entitled to 
overtime pay or compensatory time off. The arbitrator sustained the 
grievance, stating that the employees were entitled to overtime pay or 
compensatory time off.

Thereafter, the agency petitioned the Council for review of the award on 
the basis of its exception which asserted that the award of overtime pay 
or compensatory time off violated applicable law and appropriate regulation. 
The Council, by decision letter of August 25, 1977, denied the agency's 
petition for review, finding that the agency's exception did not present 
the necessary facts and circumstances to support a ground upon which the 
Council grants review under section 2411.32 of its rules of procedure.— '

1̂/ National Union of Compliance Officers (Independent) and Labor-Management 
Services Administration, U.S. Department of Labor (Gamser, Arbitrator),
5 FLRC 778 [FLRC No. 77A-39 (Aug. 25, 1977), Report No. 136].

1213



Subsequently, the agency requested a decision from the Comptroller General 
as to the propriety of the payment of overtime (or compensatory time) 
awarded by the arbitrator. In answer to this request, the Comptroller General 
issued his decision in Matter of: Department of Labor— Arbitration Award of 
Overtime Pay for Traveltime, B-190494, May 8, 1978. In his decision the 
Comptroller General held that in the circumstances of the case the arbitra­
tion award conflicted with the overtime statute, 5 U.S.C. § 5 5 4 2 (1976), and ! 
the implementing provisions of the Federal Personnel Manual and therefore jj;
could not be implemented.

The union has now filed the petition involved in the instant case, in 
substance seeking enforcement of the award despite the decision of the 
Comptroller General in Matter of: Department of Labor, supra. In the 
Council's opinion, there is no basis for granting the union's petition in 
this case.

As the Council has previously held, questions concerning the enforcement of 
arbitration awards must be submitted to the Assistant Secretary (or if, 
as here, the case involves the Department of Labor, to the Vice Chairman 
of the Civil Service Commission), for disposition under the unfair labor 
practice procedures of the Order; such questions are not properly resolved 
by an appeal to the Council from the arbitration a w a r d . M o r e o v e r ,  it 
should be noted that, even if the request for enforcement here involved 
were submitted for resolution under the unfair labor practice procedures, 
an order for enforcement would not properly issue. For the Comptroller 
General, in the present case, determined pursuant to his statutory authority 
under 31 U.S.C. § 74 that the arbitrator's award conflicts with applicable 
law and appropriate regulations and may not be implemented. And, as the 
Council stated in the Aberdeen Proving Ground case:3̂/

[W]here the Assistant Secretary finds that an agency has committed 
an unfair labor practice under Executive Order 11491, as amended, 
by its failure to abide by an arbitration award . . . , the 
Assistant Secretary may not, as part of his remedial order, direct 
the agency to comply with an award which the Comptroller General 
has determined, under 31 U.S.C. § 74, to call for an improper 
payment and, hence, to be contrary to law.

2J See, e.g., Department of the Army, Aberdeen Proving Ground and Inter­
national Association of Machinists and Aerospace Workers, Local Lodge 2424, 
A/SLMR No. 413, 3 FLRC 188,193 [FLRC No. 74A-46 (Mar. 20, 1975), Report No. 6:

y  Id. at 195. ^
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Accordingly, the union's "Petition for Review and Order Enforcing Arbitrator's 
Award is denied.

By the Council
4/

4 cc: D. Schulman 
 ̂S Labor

Sincerely,

^enry B. grazier Ilk - 
Executi\^ Director

,et

teJ

:ect

ort

V The Secretary of Labor did not participate in this decision.
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Social Security Administration, Bureau of Hearings and Appeals, Arlington. 
Virginia, Assistant Secretary Case No. 22-07902(CA). The Assistant 
Secretary, in agreement with the Regional Administrator (RA) and based -■
upon the RA's reasoning, found that a reasonable basis had not been estab- 
lished for the section 19(a)(1) complaint of the union (Local 3615,
American Federation of Government Employees, AFL-CIO) concerning a i
supervisor's denial of an employee’s requests for union representation I.’
at a number of meetings, and that further proceedings on the complaint J-;;:
were unwarranted. The Assistant Secretary therefore denied the union’s 
request for review seeking reversal of the RA’s dismissal of the complaint.
The union appealed to the Council, contending that the Assistant Secretary's 
decision was arbitrary and capricious and presented a major policy issue.

Council action (December 28, 1978). The Council held that the union's 
petition for review did not meet the requirements of section 2411.12 of 
the Council’s rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issue. Accordingly, the Council denied the union’s petition for .
review.

FLRC No. 78A-124

•s i s i j
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STRErr, N.W. • WASHINGTON. D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

Re; Social Security Administration, 
Bureau of Hearings and Appeals, 
Arlington, Virginia, Assistant 
Secretary Case No. 22-07902(CA), 
FLRC No. 78A-124

Dear Mr. King:

The Council has carefully considered your petition for review of the 
Assistant Secretary's decision, and the agency’s opposition thereto, 
in the above-entitled case.

In this case, the American Federation of Government Employees, Local 
3615, AFL-CIO (the union) filed an unfair labor practice complaint 
against the Social Security Administration, Bureau of Hearings and 
Appeals (the activity). The complaint alleged that the activity violated 
section 19(a)(1) of the Order by refusing to permit a union represent­
ative to participate in an alleged formal discussion between a bargaining 
unit employee and her immediate supervisor. The Regional Administrator 
(RA) initially found that a reasonable basis for the complaint had not 
been established and accordingly dismissed it.

The Assistant Secretary, upon the union’s request for review of the RA's 
dismissal of the complaint, remanded the case to the RA. for "further 
investigation into the facts surrounding the requests [of the employee 
herein] for representation at meetings with management." The RA’s 
further investigation revealed the following, as to which he found there 
was no question of fact: The employee involved herein filed a grievance 
under the agency grievance procedure contesting her supervisor’s decision 
not to promote her based on an assessment of the employee’s work. 
Thereafter, the supervisor initiated a practice of meeting with the 
employee on a bi-weekly basis to discuss her work assignments. After a 
number of such meetings, the employee requested representation by her 
union steward, but such request was denied by her supervisor. The
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employee subsequently filed an EEO complaint which alleged that her 
supervisor was harassing her through these bi-weekly meetings. There­
after, the supervisor summoned the employee to a number of such meeting^ 
but consistently denied her request for tmion representation. Finally, 
the employee was formally reprimanded for insubordination, as proposed by 
her supervisor, in that she refused to discuss her work assignments at 
such meetings without the presence of a union representative. The 
supervisor never discussed or attempted to adjust either the grievance or 
the EEO complaint at any of these meetings. After considering these 
additional findings, the RA concluded:

In my view, the meetings . . . were not rendered formal discussions 
merely because their avowed purpose was to discuss [the employee's] 
work assignments and leave usage— matters which were also the 
focus of the pending grievance and EEO complaint. In this regard, 
the evidence is unequivocal that these meetings were neither 
conducted in connection with nor an integral part of the processing 
of either the grievance or EEO complaint. On the contrary, [the 
supervisor] never attempted to discuss or make an adjustment in 
either action at any of the meetings in question . . . .  Accordingly,
I am of the opinion that the meetings [at] which [the employee] was 
denied representation were not formal discussions under Section 
10(e) of the Order and that she was not, therefore, entitled to 
representation.

In view of my finding that [the employee] was not entitled to 
representation at the meetings in question under Section 10(e),
I find that no reasonable basis has been established for [the] 
allegation that Section 19(a)(1) of the Order was violated by [the 
supervisor's] denial of her requests for representation. Therefore,
I am hereby dismissing the instant complaint in its entirety.
[Footnote omitted.] r.'

The Assistant Secretary, in agreement with the RA, and based on his 
reasoning, found that a reasonable basis for the complaint had not been 
established and that, consequently, further proceedings were unwarranted. 
Accordingly, he denied the union's request for review seeking reversal 
of the RA's dismissal of the'instant complaint.

In your petition for review on behalf of the union, you allege that the 
Assistant Secretary acted arbitrarily and capriciously by "refusing to 
remand this unfair labor practice for a hearing as it involved disputed 
material facts and concerned a flagrant and persistent pattern of denying 
grievants rights to be represented by the union at formal conferences."
You further allege that "there is a reasonable basis [for the complaint] 
as the Assistant Secretary remanded the case on one occasion for a 
further investigation, but refused to note that the Activity intentionally,., 
bypassed the union representative, and conducted several conferences 
without the union present’." Finally, you allege that the Assistant
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Secretary’s decision herein presents a major policy issue as to "whether 
. . .  a [F]ederal employee has the right to be represented at a formal 
conference wherein agency grievances . . . equal opportunity . . . and 
other matters [were discussed] which resulted in a formal reprimand 
. . . against the . . . employee."

In the Council's opinion, your petition for review of the Assistant 
Secretary's decision does not meet the requirements of section 2411.12 
of the Council's rules; that is, the decision of the Assistant Secretary 
does not appear arbitrary and capricious or present any major policy 
issues.

With respect to your allegation that the Assistant Secretary acted 
arbitrarily and capriciously, it does not appear that the Assistant 
Secretary acted without reasonable justification in reaching his decision 
in the particular circumstances of this case. Thus, your contentions in 
this regard constitute essentially mere disagreement with the Assistant 
Secretary's finding that there was no disputed factual issue requiring a 
hearing and his further determination, pursuant to his regulations, that 
no reasonable basis for the complaint had been established. Such conten­
tions therefore present no basis for Council review. Nor is a major 
policy issue presented, as alleged, regarding the right of a Federal 
employee to be represented at a formal conference concerning the discus­
sion of grievances and equal opportunity matters that result in a formal 
reprimand. In this connection, we note particularly that such allegation 
again constitutes essentially mere disagreement with the Assistant 
Secretary's findings, in agreement with the RA, that there was never an 

:  ̂attempt to discuss or adjust either the employee's grievance or her EEO 
li'i ‘ complaint at any of the meetings in question, and that such meetings 
Ei therefore were not formal discussions under section 10(e) of the Order. 

Accordingly, no basis for Council review is thereby presented.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet the 
requirements for review as set forth in section 2411.12 of the Council's 

lis rules and regulations. Accordingly, your petition for review is hereby 
i: is denied.

a

veisi* By the Council.

Sincerely,

!. \ ^  ' J 1/

[enry B. ^azier III' 
Executive/Director

cc: A/SLMR I. L. Becker

iic:

Bces
ant

Labor SSA
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Pearl Harbor Naval Shipyard, Assistant Secretary Case No. 73-1031(CA).
The Assistant Secretary, in agreement with the Regional Administrator (RA), 
found that further proceedings were unwarranted on the section 19(a)(1) 
complaint filed by an individual employee related to a discussion between 
the employee and his foreman. The Assistant Secretary therefore denied the 
request for review seeking reversal of the RA's dismissal of the complaint. 
The individual’s representative appealed to the Council, contending that 
the Assistant Secretary's decision was arbitrary and capricious and raised 
a major policy issue.

Council action (December 28, 1978). The Council held that the instant 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present a major policy 
issue. Accordingly, the Council denied the petition for review.

FLRC No. 78A-131
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Jack L. Copess 
Business Manager 
International Brotherhood of

Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers and Helpers, 
Local 204 

555 Paiea Street, Room 206 
Honolulu, Hawaii 96819

Re: Pearl Harbor Naval Shipyard. 
Assistant Secretary Case 
No. 73-1031(CA), FLRC No. 78A-131

Dear Mr. Copess;

The Council has carefully considered your petition for review of the 
Assistant Secretary’s decision in the above-entitled case.

In this case, an unfair labor practice complaint was filed against the 
Pearl Harbor Naval Shipyard (the activity) by one of the activity’s 
employees. The complaint alleged that the activity violated section 
19(a)(1) of the Order by attempting to intimidate, coerce, restrain and 
otherwise interfere with the employee in the exercise of his rights as 
guaranteed by section 1 of the Order. Specifically, the complaint alleged 
that "during the course of a discussion about [a] request to examine a 
work-related instruction" the employee was threatened by his foreman 
with disciplinary action and told, "We don’t need guys like you in the 
yard." The complaint further alleged that the employee had asked to 
examine the memo in question not only for himself but also in his 
capacity as a steward for the International Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, Forgers and Helpers, Local 204 (the 
union).

The Regional Administrator (RA), following an investigation, found that 
there was no reasonable basis for the complaint and therefore dismissed 
it. In this regard he advised the complaining employee:

The investigation reveals that in making a request for a copy of 
the memo with respect to the inspection and certification of the 
welds, you were acting on your own behalf as a worker and not as 
a union steward. . . . Therefore, an overview of the entire 
conversation reveals that the statements made to you were not 
violative of [s]ection 19(a)(1) of the Order.
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The Assistant Secretary, in agreement with the RA, found that the evidence 
was insufficient to establish a reasonable basis for the complaint and, 
consequently, that further proceedings were unwarranted. Accordingly, 
and "noting that the investigation conducted in this case was consistent 
with the existing procedures," he denied the request for review 
seeking reversal of the R A’s dismissal of the instant complaint.

In your petition for review on behalf of the employee, you allege that 
the Assistant Secretary's decision is "arbitrary and capricious and 
disregardful of the evidence." You further allege that the Assistant 
Secretary's decision presents the following major policy issue;

Can a steward or other representative of an exclusively recognized 
labor organization unilaterally assume, or be said by another 
party to have assumed, a private role as an employee when dealing 
with activity management officials or supervisors in a matter 
involving personnel policies and practices and general working 
conditions subject to the terms of a collective bargaining 
agreement and which have an effect on persons other than the 
steward or representative?

In this regard your appeal asserts that, although the employee involved 
herein stated, during the investigation of his complaint, "that at the 
time he made the request he did so as an Individual worker and not as 
a steward," such statement was made "under duress."

j

In the Council's opinion, your petition for review does not meet the 
requirements of section 2411.12 of the Council's rules. That is, the 
decision of the Assistant Secretary does not appear arbitrary and capri- 5
cious or present a major policy issue. S

Thus, as to your allegation that the Assistant Secretary’s decision was 
arbitrary and capricious, it does not appear that the Assistant Secretary 
acted without reasonable justification in reaching his decision herein.
Rather, your contention that the Assistant Secretary disregarded the 
evidence constitutes, in effect, nothing more than disagreement with the 
Assistant Secretary's finding, pursuant to his regulations, that tl̂ e 
evidence was insufficient to establish a reasonable basis for the complaint, 
and therefore provides no basis for Council review. Similarly, your alleged 
major policy issue concerning whether an employee may be assumed to be 
acting only for himself rather than as a union steward on behalf of other 
unit employees in a matter involving personnel policies and practices, 
presents no major policy issue warranting review. Rather your contention 
in this regard is, in essence, merely disagreement with the finding relied 
upon by the Assistant Secretary that the employee was "acting on [his] 
own behalf as a worker and not as a union steward." Moreover, your 
related argument that the employee acted "under duress" in acknowledging 
during the investigation that he was acting "as an individual worker 
and not as a steward" similarly provides no basis for review, noting
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particularly the Assistant Secretary’s finding that "the investigation 
conducted in this case was consistent with the existing procedures," 
and noting further the absence of any basis in your appeal to support 
the contention that the employee's statements during the investigation 
were made under duress.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present a major policy issue, your appeal fails to meet 
the requirements for review as provided under section 2411.12 of the 
Council's rules of procedure. Accordingly, your petition for review 
is hereby denied. \

By the Council.

Sincerely,

Henry B. Frazier III 
Executive.J)lrec tor

ias

i.. j

1 35 
1

I ali'i' 
be

otl 

eSi

is]

cc; A/SLMR 
Labor

B. Lederer 
Navy
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Department of the Treasury, Internal Revenue Service, Southwest Region, 
Dallas, Texas, A/SLMR No. 1106. The Assistant Secretary, upon a complaint 
filed by the union (National Treasury Employees Union (NTEU) and NTEU 
Chapter 91), found that the activity violated section 19(a)(1) and (6) of 
the Order in the circumstances of this case by failing to fulfill its bar­
gaining obligation with regard to a change in the basis for selecting work 
samples of certain employees for performance evaluations. The agency 
appealed to the Council, contending that the Assistant Secretary’s decision 
was arbitrary and capricious and raised major policy issues. The agency 
also requested a stay.

Council action (December 28, 1978). The Council held that the agency's 
petition for review did not meet the requirements of section 2411.12 of 
the Council's rules of procedure; that is, the decision of the Assistant 
Secretary did not appear arbitrary and capricious or present any major 
policy issues. Accordingly, the Council denied the agency's petition for 
review. The Council likewise denied the agency's request for a stay.

FLRC No. 78A-135
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. David Markman 
Office of the Chief Counsel 
General Legal Services Division 
Branch No. 1 - Room 4562 
Internal Revenue Service 
1111 Constitution Avenue, NW. 
Washington, D.C. 20224

Re; Department of the Treasury, Internal 
Revenue Service. Southwest Region, 
Dallas, Texas, A/SLMR No. 1106,
FLRC No. 78A-135

Dear Mr. Markman:

The Council has carefully considered your petition for review and request 
for a stay of the Assistant Secretary's decision, and the union’s opposi­
tion thereto, in the above-entitled case.

In this case, as found by the Assistant Secretary, National Treasury 
Employees Union and NTEU Chapter 91 (the union) filed an unfair labor 
practice complaint against the Department of the Treasury, Internal 
Revenue Service, Southwest Region, Dallas, Texas (the activity). The 
complaint alleged, in substance, that the activity violated section 19(a)
(1) and (6) of the Order by failing to negotiate on the impact and 
implementation of a change in the method used to select work samples of 
certain bargaining unit employees for performance review.^'

The Assistant Secretary concluded that the activity violated section 19(a)
(1) and (6) of the Order in the circumstances of this case. In so conclud­
ing, he stated:

[T]he new basis for selecting cases for performance evaluation 
effected a change in employee terms and conditions of employment.
Thus, prior to April 1, 1976, the Appeals Officers working for the

1/ According to the Assistant Secretary, the activity’s new "trigger 
point" system of selecting work samples required the Branch Chief to 
review, at a minimum, performance of all cases which exceeded "trigger 
points" based on national and regional average lengths of time for 
completion of various classes of cases, thereby removing the Branch 
Chief's discretion in selecting cases for review.
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[activity] could generally expect that a cross-section of their 
work product would form the basis for their performance evaluation. 
Subsequent [thereto], a skewed sample of their work, either limited 
to or weighted toward those cases which exceeded the "trigger 
points,” would form the basis for their evaluation. In my view, 
this change to an unbalanced sample of work selected for review in 
contrast with the prior system involving Branch Chiefs* discretionary 
selections, constituted a change in the base from which performance 
evaluations were to be made and, therefore, was a change in employee 
terms and conditions of employment giving rise to the obligation of 
the [activity] to meet and confer, upon request, with the exclusive 
representative concerning the impact and implementation of such 
change. The Administrative Law Judge found, and I agree, that the 
[union’s] demand to negotiate was sufficient to clearly apprise the 
[activity] that it desired to negotiate on any element of the change 
which was negotiable. Therefore, I conclude that the [activity's] 
subsequent failure to fulfill its bargaining obligation in this 
regard constituted a violation of [s]ection 19(a)(1) and (6) of 
the Order. [Footnotes omitted.]

Accordingly, the Assistant Secretary ordered the activity to cease and 
desist from such, violative conduct and, among other things, "Tujpon 
request, [to] reevaluate, using the present sampling system,— ' any 
employee whose current annual evaluation is based, in whole or in part, 
on individual cases selected for review . . . based on the ["trigger 
points"] sampling system . . . ." [Footnote added.]

In your petition for review on behalf of the agency, you allege that the 
decision of the Assistant Secretary is arbitrary and capricious in that 
the decision is contrary to the evidence of record. You further allege 
that the decision raises two major policy issues; (1) "May the Assistant 
Secretary order agency management to negotiate the implementation and 
impact of instructions to supervisors which govern the type of case a 
supervisor must review?"; and (2) "Is the purpose and policy of the Order 
effectuated by ordering a return to the status quo ante when an agency 
fails to negotiate the implementation and impact of a management decision 
excluded from the coverage of [s]ection 11(a) of the Order?"

In the Council’s opinion, your petition for review of the Assistant 
Secretary’s decision does not meet the requirements of section 2411.12 
of the Council’s rules; that is, his decision does not appear arbitrary 
and capricious or present any major policy issues.

As to your allegation that the Assistant Secretary’s decision is arbitrary 
and capricious, it does not appear that the Assistant Secretary acted 
without reasonable justification in reaching his decision in the instant

77 As found by the Assistant Secretary, the activity reverted to its 
original sampling system less than 8 months after the "trigger point" 
system was implemented.
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case. Rather, your contention that the Assistant Secretary’s decision 
is contrary to the record evidence constitutes, in essence, nothing more 
than disagreement with the Assistant Secretary's factual determination 
that the activity's "new basis for selecting cases for performance 
evaluation effected a change in employee terms and conditions of employ­
ment" and therefore presents no basis for Council review.

With respect to your first alleged major policy issue regarding the 
Assistant Secretary's authority to require negotiations as to the 
implementation and impact of instructions to supervisors, in the Council's 
opinion no major policy issue is presented warranting review. Thus, in 
our view, your assertion that the Assistant Secretary lacks such authority 
also appears to constitute mere disagreement with the Assistant Secretary's 
determination, based upon the record, that the change to the new system 
of work sampling "constituted a change in the base from which perfoirmance 
evaluations were to be made and, therefore, was a change in employee terms 
and conditions of employment giving rise to the obligation of the [activity] 
to meet and confer, upon request, with the exclusive representative 
concerning the impact and implementation of such change."

As to your second alleged major policy issue regarding that part of the 
Assistant Secretary's remedial order which you characterized as directing 
"a return to the status quo ante," in the Council's opinion no major policy 
issue warranting review is presented. In this regard, as the Council has 
consistently stated, section 6(b) of the Order confers considerable 
discretion on the Assistant Secretary, and his remedial directives there­
fore will not be reviewed by the Council unless it appears that the 
Assistant Secretary has exceeded the scope of his authority under 
section 6(b) or has acted either arbitrarily and capriciously ^
manner inconsistent with the purposes and policies of the Order.—  That 
is, mere dissatisfaction with the Assistant Secretary's remedy in a 
particular case, without more, constitutes no basis for Council review.

Since the Assistant Secretary's decision does not appear arbitrary and 
capricious or present any major policy issues, your appeal fails to meet 
the requirements for review as provided under section 2411.12 of the 
Council's rules of procedure. Accordingly, your petition for review is 
hereby denied. Your request for a stay of the Assistant Secretary's 
decision and order is likewise denied.

By the Council.

c c : A/SLMR
Labor

H. Robinson 
NTEU

Sincerely,

Henry B. 
Executive

zier II 
rector

3/ See, e.g.. Department of the Air Force. Offutt Air Force Base, 
A/SLMR No. 784, 5 FLRC 658 [FLRC No. 77A-22 (July 29, 1977), Report 
No. 132]; U.S. Army Corps of Engineers, Philadelphia District, A / S l ^  
No. 673, 5 FLRC 177 [FLRC No. 76A-94 (Feb. 25, 1977), Report No. 122J, 
anti rases cited therein.
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Secretary of the Navy, Department of the Navy, Pentagon, A/SLMR No. 924. 
This appeal arose from a decision of the Assistant Secretary holding, in 
essence, that the agency violated section 19(a)(1) and (6) of the Order 
by failing to provide the American Federation of Government Employees, 
AFL-CIO (the union), which had previously been granted national consulta­
tion rights by the agency under section 9(b) of the Order, with notice of 
and an opportunity to comment on a proposed change in its contracting out 
policy, as well as by depriving the union of the right to consult concern­
ing the procedures implementing the policy and the impact thereof. The 
Council accepted the agency's petition for review, having concluded that 
the Assistant Secretary's decision raised a major policy issue as to the 
meaning and application of section 9(b) of the Order in the circumstances 
of this case. (Report No. 147)

Council action (December 29, 1978). The Council, pursuant to section 
2411.18(b) of its rules of procedure, set aside the decision of the 
Assistant Secretary to the extent that he found that the agency violated 
section 19(a)(1) and (6) of the Order by failing to notify the union of 
the proposed change in its contracting out policy and failing to afford 
the union an opportunity to comment on the proposed change; sustained the 
decision to the extent that the Assistant Secretary found that the agency 
violated section 19(a)(1) and (6) by failing to meet its section 9(b) 
obligation to consult with the union concerning the impact and implemen­
tation of the decision to change the contracting out policy; and remanded 
the case for appropriate action.

FLRC No. 77A-146

-five-

-ilrde 

'-i ha

tij
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Secretary of the Navy 
Department of the Navy 
Pentagon

and A/SLMR No. 924
FLRC No. 77A-146

American Federation of Government 
Employees, AFL-CIO

DECISION ON APPEAL FROM 
ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a decision of the Assistant Secretary holding, in 
essence, that the Secretary of the Navy (the agency) violated section 
19(a)(1) and (6) of the Order by: (a) failing and refusing to notify 
the American Federation of Government Employees, AFL-CIO (the union), 
pursuant to its national consultation rights under the Order, of proposed 
substantive changes in personnel policies that affect employees it 
represents and provide it an opportunity to comment on such changes;
(b) failing to provide an opportunity for the union to consult in person 
and to present its views in writing on personnel policy matters; and (c) 
refusing to consult with the union on personnel poliĉ '̂  matters.

According to the Assistant Secretary's decision, the case arose when the 
agency issued a new instruction reflecting what the Assistant Secretary 
found to be a "new policy, which essentially was one of accelerating 
contracting out of certain named services . . . ." The union, which was 
granted national consultation rights by the agency in 1971, learned of 
this new policy through a newspaper article. The union requested and 
received copies of the agency's instruction. It then sought to consult 
with the agency, but its request was denied and the instant unfair labor 
practice complaint ultimately followed.

The Assistant Secretary found, in pertinent part, that section 9(b) of 
the Order establishes three distinct rights for a labor organization 
which has been accorded national consultation rights.—' The first

1/ Section 9(b) of the Order provides as follows:

When a labor organization has been accorded national consultation 
rights, the agency, through appropriate officials, shall notify

(Continued)
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requires that the labor organization be notified by an agency of proposed 
substantive changes in personnel policies affecting unit employees, and 
that the agency provide an opportunity for the organization to comment 
thereon. The second is the labor organization's right to suggest changes 
in the agency's personnel policies and to have its views carefully considered. 
The third is the labor organization's right to consult in person, upon 
request, with agency management on personnel matters and to present its 
views thereon in writing. With respect to the fourth and last sentence 
of section 9(b), namely that an agency is not required to consult with a 
labor organization on any matter which the agency would not be required 
to meet and confer if the labor organization were entitled to exclusive 
recognition, the Assistant Secretary concluded that: "This limitation . . . 
does not . . . affect the right of an organization possessing national 
consultation rights to comment, as distinguished from consult, upon 
substantive changes in personnel policies proposed either by the agency 
or by the organization." In this regard, the Assistant Secretary stated,
"the right to notice and an opportunity to comment is not, in my view, 
limited to those matters concerning which an agency is required to meet 
and confer."

Having concluded that the new policy on contracting out was a "substantive 
change in personnel policy," the Assistant Secretary further concluded that 
its issuance without notification and an opportunity to comment violated 
section 19(a)(1) and (6). Moreover, the Assistant Secretary noted that 
although the actual decision of an agency to contract out has been held 
to be a reserved right of management, and therefore is not negotiable 
with a labor organization holding exclusive recognition, such labor 
organization may negotiate over the implementation and impact of such a 
decision to contract out. Thus, the Assistant Secretary concluded that, 
where a union holds national consultation rights, it may consult over 
the impact and implementation of new policies on contracting out where 
such policies constitute a substantive change. Therefore, he found that 
the failure of the agency herein to give the union notice of the new 
policy violated section 19(a)(1) and (6) because it deprived the union

(Continued)

representatives of the organization of proposed substantive changes 
in personnel policies that affect employees it represents and provide 
an opportunity for the organization to comment on the proposed changes. 
The labor organization may suggest changes in the agency's personnel 
policies and have its views carefully considered. It may consult in 
person at reasonable times, on request, with appropriate officials on 
personnel policy matters, and at all times present its views thereon 
in writing. An agency is not required to consult with a labor 
organization on any matter on which it would not be required to meet 
and confer if the organization were entitled to exclusive recognition.
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of its right to consult on the matter (procedures implementing its policy 
and the impact thereof) in person and to present its views thereon in writing,

The agency appealed the Assistant Secretary's decision to the Council. The 
Council accepted the agency’s petition for review, having concluded that 
the Assistant Secretary's decision raised a major policy issue as to the 
meaning and application of section 9(b) of the Order in the circumstances 
of this case. The Council also determined that the agency's request for 
a stay met the criteria for granting stays set forth in section 2411.47(e)(2) 
of the Council's rules and granted the request. Only the union filed a 
brief on the merits, as provided for in section 2411.16 of the Council's 
rules.

Opinion

As noted above, the Council concluded that the decision of the Assistant 
Secretary herein raised a major policy issue as to the meaning and application 
of section 9(b) of the Order in the circumstances of this case. Specifically, 
the question before the Council is the propriety of the Assistant Secretary's 
finding that the last sentence of section 9(b) of the Order ("An agency is 
not required to consult with a labor organization on any matter on which 
it would not be required to meet and confer if the organization were entitled 
to exclusive recognition") does not apply as a limitation of the union's 
right to comment upon proposed substantive changes in personnel policies, 
as provided in the first sentence of section 9(b). That is, the question 
is whether the Assistant Secretary properly ruled that "the right to notice 
and an opportunity to comment [as provided in the first sentence of section 
9(b)] is not . . . limited to those matters concerning which an agency is 
required to meet and confer."

In the Council's view, the Assistant Secretary's determination in the above 
regard is inconsistent with the purposes of the Order and must be set aside.

As the Assistant Secretary correctly concluded, the first three sentences 
of section 9(b) of the Order set forth certain affirmative rights which 
accrue to a labor organization holding national consultation rights. In 
summary, the rights are: to be notified of proposed substantive changes 
in personnel policies and be provided an opportunity to comment on the 
proposed changes; to suggest changes in the agency's personnel policies 
and have its views carefully considered; and to consult on personnel policy 
matters, and at all times present its views thereon in writing. However, 
contrary to the Assistant Secretary's further conclusion, the limitation 
in the last sentence of section 9(b), namely that an agency is not required 
to consult on any matter on which it would not be required to negotiate-'

y  Labor-Management Relations in the Federal Service (1975), at 42 states:

The term "meet and confer," as used in the Order, is intended to be 
construed as a synonym for "negotiate."
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if the organization were entitled to exclusive recognition, does not apply 
to the union's right to comment under the first sentence of section 9(b) 
is incorrect.

As discussed above, the Assistant Secretary's determination with respect 
to the limitation on the right to consult in the last sentence of section 
9(b) makes a distinction between the right to comment in the first sentence 
of the section and the right to consult otherwise granted throughout the 
section. In our view, no such distinction is intended. That is, all 
rights provided for in section 9(b) are integral aspects of the right to 
consult. This conclusion is mandated by the appellation "national 
consultation rights" which applies to all of section 9 of the Order. It 
is further dictated by the specific language of section 19(a)(6) of the 
Order which provides, in relevant part, that it shall be an unfair labor 
practice for agency management to refuse to consult as required by the 
Order .I'

Since all three of the rights provided for in section 9(b) are aspects of 
the right to consult, it is obvious that the limitation on such right 
in the last sentence of section 9(b) applies uniformly to each of these 
aspects of the right.

Moreover, to hold as did the Assistant Secretary, that the union had a 
right to be notified of, and to comment on, the agency's proposed change 
in its policy on contracting out prior to the agency's final decision 
thereon is contrary to section 9(b) and 12(b)(5) of the Order. Thus, as 
we have said herein, under the last sentence of section 9(b) of the Order, 
the union's rights to notification and comment under the first sentence 
are limited to matters which fall within the scope of negotiation and 
hence are limited by, among other things, section 12(b)(5) of the Order.
As the Council held in Tidewater,— the agency's decision with respect 
to contracting out is not subject to negotiation by the exclusive represent­
ative under section 12(b)(5) of the Order. Likewise, the agency's decision

i-

3̂/ As the Council expressly stated in the Report which led to the adoption 
of E.O. 11838:

In the Federal labor-management relations program, "consultation" is 
required only as it pertains to the duty owed by agencies to labor 
organizations which have been accorded national consultation rights 
under section 9 of the Order. (Id., at 42).

Tidewater Virginia Federal Employees Metal Trades Council and Naval ,
Public Works Center, Norfolk, Virginia, 1 FLRC 431 [FLRC No. 71A-56 
(June 29, 1973), Report No. 41].
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to change its policy regarding contracting out is not subject to consulta­
tion with, including notification to and comment by, a union holding national 
consultation rights.— In the present case, the Assistant Secretary would 
interpret section 9(b) of the Order as granting a union holding national 
consultation rights a right enforceable under section 19(a)(6) to be 
involved in that decision: that is, an enforceable right to be notified of 
and to comment on the decision to change the policy on contracting out.
Yet an exclusive representative is not accorded such right under the 
duty to "negotiate" which is alone enforceable by such exclusive represent­
ative under section 19(a)(6). Consequently, the Assistant Secretary's 
ruling which, in effect, provides greater rights for labor organizations 
holding national consultation rights than to exclusive representatives is 
clearly inconsistent with the purposes of the Order. Therefore, to the 
extent that the Assistant Secretary predicated his finding that the agency 
violated section 19(a)(1) and (6) of the Order by failing to notify the 
union of the proposed change in its contracting out policy and to afford 
the union an opportunity to comment on the proposed change, such finding 
must be set aside.

However, as already mentioned, the Assistant Secretary also found that 
the agency violated section 19(a)(1) and (6) by depriving the union of 
the right to consult about procedures implementing its policy on contracting 
out and the impact thereof. The Council previously held in the Tidewater 
case that matters related to the impact and implementation of contracting 
out are negotiable.-' Since such matters are negotiable within the 
context of an exclusive bargaining relationship, they are not excepted 
from the obligation to consult by the last sentence of section 9(b) of 
the Order. Consequently, to the extent that the Assistant Secretary 
predicated his 39(a)(1) and (6) finding on the agency's failure to meet 
its section 9(b) obligation by consulting with the union on the matter 
of the impact and implementation of the agency's determination to change 
its contracting out policy, the Assistant Secretary's decision is clearly 
consistent with the purposes of the Order and must be sustained.

Conclusion

For the foregoing reasons, and pursuant to section 2411.18(b) of the 
Council's rules of procedure, we sustain in part and set aside in part

5/ Of course, as discussed hereinafter, the union has a right to be 
notified of such a decision, once made, and to consult (including comment) 
as to the impact and implementation of such change.

6/ See note 4. supra, 1 FLRC 431 at 442.
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the Assistant Secretary's decision and order and remand the case for 
appropriate action consistent with our decision herein. ^

jji
By the Council.

ll ^^rienry B. Frazier III 
M^'^xecutive Director

Issued: December 29, 1978
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American Federation of Government Employees, Local 2928 and General 
Services Administration, National Personnel Records Center. The dispute 
involved the negotiability of provisions in the parties' agreement which 
were disapproved by the agency during review of the agreement under section 
15 of the Order. The disputed provisions related to (1) release to the 
union of information pertaining to employees; (2) the presence of the union 
at the adjustment of employee-presented grievances; (3) equal opportunity 
and discrimination complaints; (A) union nomination of EEO counselors;
(5) scheduling of Field Accident and Fire Prevention Council meetings;
(6) abatement of health and safety hazards; (7) relief from duty of employees 
under certain temperature and humidity conditions; (8) court leave; (9) 
delivery of warning letters; and (10) inspection by employees of their OPFs.

Council action (December 29, 1978). For the reasons fully detailed in its 
decision, the Council held that the provisions in dispute were negotiable, 
and accordingly, pursuant to section 2411.28 of its rules of procedure, 
set aside the agency's determination as to the nonnegotiability of the 
provisions.

FLRC No. 78A-7
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

American Federation of Government 
Employees, Local 2928

(Union)

and FLRC No. 78A-7

General Services Administration, 
National Personnel Records Center

(Agency)

1/DECISION ON NEGOTIABILITY ISSUESi' 

Provisions I - II—

Provision I:

Article 5.6

1_/ In this case, the agency contends that "the union’s appeal should be 
dismissed for failure to comply with the Council’s requirements concerning 
the content and service of petitions in section 2411.25 of the Council’s 
rules." In this regard, the agency argues that (.1) the union’s petition 
does not contain a full and detailed statement of the reasons why it 
believes the agency determination of nonnegotiability should be set aside, 
and (2) certain documents were not included in the union’s service upon 
the agency of a copy of its petition to the Council. We find the agency’s 
contention without merit. Specifically, the agency has not shown that it 
was in any way prejudiced by the alleged insufficiency of the union’s 
petition for review or by the alleged inadequacy of the union's service 
of a copy of its petition to the Council. Moreover, the record in this 
case constitutes an adequate basis for a Council decision on the merits 
of the negotiability issues presented, and the record indicates that those 
documents alleged by the agency to be "missing" from the union's service 
upon it were in fact either generated by the agency itself or received by 
the agency from the union in the course of their negotiations. Moreover, 
the agency submitted copies of these materials, which copies were identical 
to those included by the union in its petition to the Council. Accordingly, 
we deny the agency’s request that the union’s petition for review be 
dismissed. See Local 2578, American Federation of Government Employees, 
AFL-CIO and National Archives and Record Service, General Services 
Administration, FLRC No. 78A-44 (Oct. 27, 1978), Report No. 157.

_2/ These provisions, which were disapproved by the agency Cas well as 
all the provisions at issue in this case) during the review of a nego- 
iated agreement pursuant to section 15 of the Order^ are considered 
together for convenience of decision since essentially the same issues 

and contentions are involved.
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Information pertaining to any employee will be released to or 
discussed with the Union representative in accordance with 
Civil Service Commission regulations and upon request by the 
Union.

Provision li:

Article 35.4

Information pertaining to any employee will be released to or 
discussed with the Union representative in accordance with 
Civil Service Commission regulations and upon request by the 
Union.

Agency Determination

The agency head determined that the provisions are nonnegotiable because 
they violate the Privacy Act of 1974—  ̂ and unspecified agency regulations

Question Here Before the Council

The question is whether the provisions are barred from negotiation by 
reason of agency regulations or the Privacy Act.

Opinion

Conclusion: The agency failed to establish the applicability of its regu­
lations as a bar to negotiation. Likewise, the agency failed to demonstrate 
that the disputed provisions violate other agencies’ regulations or the 
Privacy Act. Thus, the agency determination that the provisions are 
nonnegotiable was improper and, pursuant to section 2411.28 of the Council's 

Cl-'- rules and regulations, is set aside.— '

’̂’'’•3/ The Privacy Act of 1974, 5 U.S.C. § 552a (1976).

4/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the provisions. We decide 
only, as agreed upon by the parties at the local level and based upon 
the record before the Council, the provisions were properly subject to 
''sgotiation by the parties.

as

?0'

les
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Reasons; The agency contends that the provisions would require agency 
management to disclose all employee~related information in its possession 
to the union representative without regard to the requirements of either 
the Privacy Act or agency regulations,. Specifically, the. agency claims 
that such information includes (1) records maintained by the agency 
as required by the Civil Service Commission, (2) records generated by the 
agency itself of its own volition, and (31 records generated and main­
tained pursuant to the direction of other Government agencies, e.g., the 
Department of Labor. As to the first category of information, i.e., CSC 
records, the agency argues that the provisions seek to circumvent the 
agency’s regulations which are applicable as well as CSC regulations to 
the disclosure of information from such records. As to the second category, 
the agency argues that such records are subject to regulations of the 
agency and not those of the CSC, and, thus, the provisions at issue violate 
these agency regulations by attempting to subject the records only to CSC 
regulations. As to the third category of records, the agency also argues 
that CSC regulations are not applicable and that the provisions are thereby 
nonnegotiable since they do not take into account applicable regulations of 
either the agency itself or such other Government agencies requiring the 
compilation and maintenance of such records. Finally, the agency contends 
that the provisions violate the Privacy Act of 1974 generally since, in the 
agency’s view, they require disclosure of all of this information to the 
union representative "without the prior written consent of the subjects of 
such information." In our opinion, the agency’s contentions are based on an 
overly broad and clearly erroneous interpretation of the disputed provisions 
and therefore are without merit.

The meaning and intent of the provisions, as reflected by their language 
and so far as the record before the Council indicates, are essentially 
to require the agency "to release to or discuss with the union representa­
tive information, pertaining to an employee" within the bargaining unit, 
that is contained in CSC records, i.e., records maintained by the agency 
pursuant to CSC requirements,!' "in-accordance wi-th the regulations of 
the Civil Service Commission.".^/ The provisions do not Involve infor­
mation from any other records developed or maintained by the agency,
•either of its own volition or as required by any other Government agency. 
Further, since the source of the information involved in the provisions

-rr’

V  See CSC Personnel Records and Files, 5 C.F.R. § 293.102 (1978).

See CSC Personnel Records and Files, 5 C.F.R. Part 293 C1978), CSC 
Availability of Official Information, 5 C.F.R. Part 294 (1978), CSC 
Protection of Privacy in Personnel Records, 5 C.F.R. Part 297 (.1978).
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is records for which the Civil Service Coramission is responsible,!/ 
those regulations applicable to protect the privacy of the individual 
personnel as required by the Privacy Act of 1974 are those of the CSC.-̂ -/

Ij CSC Personnel Records and Files, 5 C.F.R. § 293.102 (1978).
5 C.F.R. § 293.102(b)- (c) provides;

(b) Specifically, the Conunission is responsible for managing 
major Government-wide systems of personnel records as required by 
statute or Executive Order. For each system of personnel records 
the Commission:

(1) Prescribes the contents, format, or methods of keeping the 
records; and

(2) Requires agencies or Commission offices to maintain and 
retrieve the records by individual name or identifying number.

(c) In accordance with paragraphs (b) (1) and (2) of this 
section, the Commission is responsible for the following specific 
Government-wide systems of personnel records:

(1) Appeals, Grievances, and Complaints Records;
(2) Confidential Employment and Financial Interest Statements;
(3) General Personnel Records;
(4) Personnel Investigations Records; and
(5) Recruiting, Examining, and Placement Records.

8/ See CSC Protection of Privacy in Personnel Records, 5 C.F.R. §§ 297.101, 
297.103, 297.116(a) (1978).

Indeed, in the statement of its position, the agency points out that, "[T]o 
the extent that information referred to in [the provisions at issue] is 
found in ’CSC/GOVT-3, General Personnel Records,’" the "routine use" 
statement applicable to disclosure of information from such records to 
recognized labor organizations is that of the CSC. See 41 Fed. Reg.
54522 (1976), for text of CSC "routine use" statement. See also "Guid­
ance for Agencies in Disclosing Information, Covered Under the Freedom of 
Information Act and the Privacy Act, to Labor Organizations Recognized 
Under Executive Orders 11636 and 11491, as Amended," FPM Ltr. 711-126 
(Dec. 30, 1976).

We further note GSA Regulations Implementing the Privacy Act of 1974, 41 
C.F.R, § 105-64.102(b) (1978), which provides:

(b) Current records of other agencies. If GSA receives a request 
for access to records which are the primary responsibility of 
another agency, but which are maintained by or in the temporary

(Continued)
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Thus, since the agency has plainly misconstrued the meaning of the 
disputed provisions, we hold, consistent with established Council prec­
edent, that the agency has failed to demonstrate the applicability of its 
regulations as a bar to negotiation on the subject provisions under 
section 11Ca) of the Order.—  Further, the agency has failed to show 
that the disputed provisions, as properly interpreted, violate the 
regulations of other Government agencies.

With regard to the agency's claim that the provisions violate the 
Privacy Act and are therefore nonnegotiable, the agency's contention 
is based upon the misconception of the provisions discussed above. The 
plain language of the provisions themselves requires compliance with 
regulations of the Civil Service Commission in disclosing employee- 
related information to the representative of the labor union. Such regu­
lations were issued by the CSC pursuant to the Privacy Act in order to 
effectuate the purpose of the Acti2./with regard to those records for 
which the CSC is responsible. Thus, it appears that effectuation of the 
provisions would be entirely consistent with the requirements of the 
Privacy Act, and, therefore, the agency's claim that the provisions 
automatically violate the Act is unfounded.

Therefore, since the agency's claim that the provisions violate the 
Privacy Act is based on a misinterpretation of the provisions, we find 
that the agency has failed to show that the disputed provisions, as 
properly interpreted, violate the Privacy Act. Accordingly, the 
agency head's determination of nonnegotiability cannot be sustained.

(Continued)

possession of GSA on behalf of that agency, GSA will refer the 
request to the agency concerned for appropriate action. GSA will 
advise the requester that the request has been forwarded to the 
responsible agency. Records in the custody of GSA which are the 
primary responsibility of the U.S. Civil Service Commission are 
governed by the rules of the Commission promulgated pursuant to 
the Privacy Act. [Emphasis supplied.]

9_/ See, e.g.. Laborers' International Union of North America, Local 1056 
and Veterans Administration Hospital, Providence, Rhode Island, 5 FLRC 
279, 280-82 [FLRC No. 75A-113 (Apr. 21, 1977), Report No. 124, at 2-3 of 
Council decision]. In view of our determination that the agency has not 
established the applicability of its regulations to the disputed provision 
we do not reach the question as to the "compelling need" for these 
regulations.

•5e10/ See CSC Personnel Records and Files, 5 C.F.R. § 203.101(a) and CSC , 
Protection of Privacy in Personnel Records, 5 C.F.R. § 297.101 (1978)
FPM Ltr. 711-126, supra note 9.
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Article 6.3

The union has the exclusive right to represent employees in 
presenting grievances at all levels of the negotiated griev­
ance procedure contained in this agreement, except when an 
employee or employees in the Unit desire to present grievances 
to the Employer and have them adjusted without representation 
by the Union, as long as the adjustment is not inconsistent 
with the terms of the Agreement and the Union has been given 
opportunity to be present at the adjustment.

Provision IV

Article 39.4

Any employee or group of employees desiring representation 
when presenting a grievance under the procedures outlined in 
this article must be represented by the Union, either a steward 
at the location where the employee is stationed, chief stexi7ard, 
vice president, president or a representative approved by the 
Union. However, any employee or group of employees in the 
unit may utilize this grievance procedure to present grievances 
to the Employer for resolution without intervention by the 
Union. In such instances, the Employer will provide the Union 
an opportunity to be present at the adjustment and the adjust­
ment shall not be inconsistent with the terns of this Agreement,

Provision V

Article 39.8a

Step 1 - The grievance shall be presented in writing by the 
concerned employee or steward to the appropriate supervisor 
below the level of the Branch Chief, in an attempt to resolve 
the matter. Grievances must be presented within fifteen (15) 
work days from the date the grievant became aware of the matter 
being grieved. The steward may be present when the grievance

Provisions III - v ll/

Provision III

11/ These provisions are considered together for convenience of decision 
since essentially the same issues and contentions are involved.
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is presented if the employee so desires. The supervisor 
receiving the grievance will give his decision in writing 
within five (.5) working days after receipt of the grievance.
If an employee or group of employees presents a grievance for 
adjustment without representation, the Union will be permitted 
to have a representative present at the adjustment on official 
time. If the matter being grieved is the action of an official 
identified in step 2 or higher, this step of the grievance 
procedure may be omitted.

Agency Determination

The agency determined that the provisions are nonnegotiable because they 
violate the Privacy Act of 1974

Question Here Before the Council 

The question is whether the provisions violate the Privacy Act of 1974.

Opinion

Conclusion; The provisions do not conflict with the Privacy Act of 
1974. Thus, the agency determination that the provisions are nonnego­
tiable was improper and, pursuant to section 2411.28 of the Council’s 
rules and regulations, is set as-idp.13/

Reasons; The three provisions here at issue essentially provide, 
consistent with section 13(a) of the Order,— ' that individuals or

12/ The agency also- contended that the provisions violate unspecified 
agency regulations implementing the Privacy Act. In view of our decision 
herein and the fact that the agency failed to specifically identify or 
offer any support for its argument, we find it unnecessary to consider 
this contention.

13/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the provisions. We decide only, 
as agreed upon by the parties at the local level and based upon the record 
before the Council, the provisions were properly subject to negotiation by 
the parties.

14/ Section.13. Grievance and arbitration procedures.

Sec. 13 Grievance and arbitration procedures. (a) An agreement 
between an agency and a labor organization shall provide a procedure, 
applicable only to the unit, for the consideration of grievances.

1242 (Continued)
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groups of employees may present grievances within the scope of the 
negotiated grievance procedure to the agency and have them adjusted 
without intervention by the exclusive representative, as long as the 
adjustment is not inconsistent with the terms of the agreement and 
the exclusive representative has been given the opportunity to be 
present at the adjustment. The agency argues that under the provisions 
there is a possibility that the union representative will gain access 
to information that is protected by the Privacy Act and, therefore, 
the provisions violate the Privacy Act and, .consequently, are nonnego- 
tiable under the Order. We find no merit in the agency’s contention.

There is no indication in the language of the provisions or in the 
record before the Council that the-provisions would prevent the parties 
from complying with the Privacy Act regulations implementing the Act) 
while fulfilling the requirements of the p r o v i s i o n s .15/ Moreover, sec­
tion 13(a) of the Order, which the provisions closely parallel, must be 
interpreted and applied in a manner which is consistent with statute, 
e.g., the Privacy Act. Thus, we cannot sustain the agency's deter­
mination of nonnegotiability as to these three provisions.

s.

(Continued)

The coverage and scope of the procedure shall be negotiated by the 
parties to the agreement with the exception that it may not cover 
matters for which a statutory appeal procedure exists and so lon-̂  
as it does not otherwise conflict with statute or this Order. It 
shall be the exclusive procedure available to the parties and the 
employees in the unit for resolving grievances which fall within its 
coverage. However, any employee or group of employees in the unit 
may present such grievances to the agency and have them adjusted, 
without the intervention of the exclusive representative, as long as 
the adjustment is not inconsistent with the terms of the agreement 
and the exclusive representative has been given opportunity to be 
present at the adjustment.

1̂ / In this regard, section 12(a) of the Order requires:

Sec. 12. Basic provisions of agreements. Each agreement between 
an agency and a labor organization is subject to the following require- 
ments-

(a) in the administration of all matters covered by the agree­
ment, officials and employees are governed by existing or future 
laws and the regulations of appropriate authorities, including 
policies set forth in the Federal Personnel Manual; by published 
agency policies and regulations in existence at the time the agree­
ment was approved; and by subsequently published agency policies and 
regulations required by law or by the regulations of appropriate 
authorities, or authorized by the terms of a controlling agreement 
at a higher agency level[.]
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Provisions VI - VII—

Provision VI

Article 14.1

The parties agree to cooperate in providing equal opportunity 
in employment and promotions for all qualified persons without 
regard to sex, race, color, religion, age between 40 and 65, 
or national origin, and to promote the full realization of 
equal employment opportunity through a positive and continuing 
effort, in accordance with the objectives and principles of 
equal employment opportunities, as set forth in applicable 
laws and regulations. The views of the Union will be solicited 
in the development of the Affirmative Action Plan which includes 
employees in the unit.

Provision VII

Article 14.6
----------------------- ~ ;d;

Complaints of discrimination on the part of the Employer 
involving race, color, religion, sex, age between 40 and 65, 
or national origin will be processed in accordance with appli- U:7e 
cable GSA and U.S. Civil Service Commission regulations.

Agency Determination -

The agency determined that the provisions violate the FPM and are 
therefore nonnegotiable. The agency further determined specifically 
that the first sentence of Provision VI violates section 12(b) of the 
Order and therefore is nonnegotiable.

Questions Here Before the Council •
s, "

I

Question 1: The question is whether, under the facts and circumstances 
of this case, the appeal with respect to the portions of the provisions ,
relating to discrimination on the basis of age meets the conditions for

'■'s
16/ These provisions are considered together for convenience of decision;,;',''' 
since essentially the same issues and contentions are involved.

"-led.
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Question 2 ; The question is whether the first sentence of Article 14.1 
violates section 12(b) of the Order and is therefore nonnegotiable.

Council review prescribed in section llCc)CA) of the Order and sec­
tion 2411.22 of the Council's rules of procedure.iZ/

Opinion

Conclusion as to Question 1 ; The petition for review of the portions 
of the provisions relating to discriaination on the basis of age was 
prematurely filed. Accordingly, without passing upon the merits of the 
issue of negotiability, the appeal as it pertains to those portions of 
the provisions is denied.

Reasons: The agency determined specifically that the provisions violate 
the FPHI^/ since they do not provide for the age grouping (up to age 70) 
established to protect against discrimination due to age. In its peti­
tion for review, the union explained that "[t]he intent of the provisions 
is to comply with age executive orders and law" and further stated, "We 
have no objection to extending coverage of the labor contract to include 
those up to age 70. . . ."

Thus, it appears from the record that the local parties, and particularly 
the union, intended the disputed language to comply with the requirements 
of law (as reflected in regulations of the CSC), and that the agency 
would not contest the negotiability of the provisions (as to the aspect 
of discrimination due to age) if the agreement were so revised. Under 
these circumstances and consistent with established Council precedent,!^/ 
we believe that revision of the literal language of these provisions, by 
the local parties, is indicated to reflect more precisely their intent. 
Unless and until the agency then disapproves the provisions as 
revised, the conditions for Council review, as prescribed by section 
11(c)C4) of the Order and section 2411.22 of the Council's rules of 
procedure, have not been met.

17/ In view of our decision herein, we find it unnecessary to consider 
the agency's contention as to the negotiability of these portions of the 
provisions.

18/ FPM Ltr. 713-39 (July 29, 1977) and FPM Supp. 990-1, Book III,
§ 713.512.

19/ Cf. Local Lodge 2331, lAIl&AW and 2750th Air Base Wing, Wright- 
Patterson Air Force Base, 3 FLRC 587, 589, n. 2 [FLRC No. 75A-40 (Sept. 18, 
1975), Report No. 82]. The Council held that further clarification of the 
union's proposal was indicated so as to reflect more specifically its 
stated objective (which objective the agency indicated was negotiable), 
and that unless and until the agency head then determined that such 
clarified proposal was not negotiable, the conditions for Council review 
had not been met.

1245



Conclusion as to Question 2; The first sentence of Article 14.1 does 
not conflict with section 12(b) of the Order. Thus, the agency deter­
mination that this sentence is nonnegotiable was improper and, pursuant 
to section 2411.28 of the Council's rules, is set aside.— '

Reasons: The agency's contention that the first sentence of Article 14.1 
violates section 12Cb) of the Order rests on its interpretation that the 
language of that sentence establishes the union as "co-employer" with the 
agency. However, such interpretation is not borne out by the language 
of the provision itself or its purpose as evidenced in the record before 
the Council. The plain language is that the parties merely agree to join 
in cooperative efforts toward the realization of equal emplojrment opportu­
nity in accordance with objectives and principles set forth in’applicable 
laws and regulations. Further, there is absolutely nothing in the record 
before the Council that indicates any intent on the part of the parties 
(particularly the union) to establish the union as a "co—employer with 

the agency.

Accordingly, based on the foregoing, the Council concludes, contrary to 
the agency determination, that section 12(b) of the Order does not bar 
negotiation of the first sentence of Article 14.1.—

Provision VIII

Article 14.2

I^en a new part-time Equal Employment Opportunity Counselor is 
to be Selected from among employees of the unit, the Union will 
be asked to nominate employees of the unit to serve as EEO 
Counselors. The Director, NPRC will consider the nominations 
along with nominations obtained from other sources, and will 
appoint EEO Counselors. The regular term of appointment for 
EEO Counselors will be two years.

Cl * 
ii -

20/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the first sentence of Article 14.1.- '-‘e:; 
We decide only that, as agreed by the parties at the local level and based 
on the record before the Council, the provision was properly subject to •
negotiation by the parties concerned under section 11(a) of the Order. I'jj

21/ Cf. American Federation of Government Employees, Local 1749 and 
Laughlin Air Force Base, Texas, FLRC No. 77A-36 (June 29, 1978), Report No. 
151, at 2 of Council decision. The Council held an agency proposal outside 
the union's obligation to bargain under section 11(a) of the Order, but in­
dicated that "cooperative efforts between the union and management to 
promote productivity, motivation and cost effective operations, and to 
reduce tension and conflict are, of themselves, totally consistent with 
the broad purposes of the Order and may be negotiated by the parties."
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I

The agency head determined that the provision violates the FPH and 
therefore is not negotiable.^/

Agency Determination

Question Here Before the Council

The question is whether the provision conflicts with the FPM and thus 
is rendered nonnegotiable.

Opinion

Conclusion; Th.e provision does not conflict with the FPM. Thus, the 
agency determination that the provision is nonnegotiable was improper 
and, pursuant section 2411.28 of the Council’s rules and regulations, 
is set aside.— '

Reasons: The agency contends that the provision at issue here requires 
that EEO counselors be selected from the bargaining unit, and thus the 
provision conflicts with FPM Letter 713-29 (Sept. 12, 1974) iA/ The

"ill The agency also determined that the provision violated an agency 
regulation relating to the authority of the Director of the National 
Personnel Records Center to appoint EEO counselors. The union requested 
an exception to the regulation which was granted.

This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the provision. We decide only 
that, as agreed upon by the parties at th.e local level and based upon the 
record before the Council, the provision was properly subject to negotiation 
by the parties.

W/ The agency specifically cites FPM Ltr. 713-29, part II, 35(a)(1) 
and (2) (Sept. 12, 1974), which provides:

(1) The selection of counselors is a responsibility of management. 
Nominations for prospective counselors may come from unions, 
employees, union-management committees or EEO committees as 
well as other sources.

(2) Union membership or inclusion in an exclusive bargaining unit 
are not valid reasons for non-selection. Since counselors 
serve all employees (i.e. regardless of bargaining unit status) 
every effort should be made to have as^broad a representation 
as possible, without limiting selections to the unit of 
recognition. Furthermore, since a counselor serves as a bridge
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agency's explanation of the meaning and effect of the provision, however, 
is not borne out by the plain language of the provision itself. The pro­
vision in no way requires that EEO counselors be selected from the bar­
gaining unit. Rather, the provision only requires that after a decision 
has been made to select a "new part-time Equal Employment Opportunity 
Counselor from among employees in the unit," then the "union will be ■ ”
asked to nominate Employees of the unit to serve as EEO Counselors."
The provision further provides that such nominations by the union will 
be considered by the Director of the National Personnel Records Center, 
together with nominations from other sources and the Director will then 
appoint the EEO counselors from among all of the nominees. Nowhere in 
the language of the provision or in the record before the Council is 
there any indication that the selecting authority (the Director) may be 
required by the union to make the initial determination that such EEO 
counselors will be selected from members of the bargaining unit. Nor is 
there any indication that, when such a decision is made, the selecting 
authority would be required to choose the union's nominee. Thus, the 2: .
agency's contention that the provision conflicts with FPM Letter 713-29 
is based upon a misinterpretation of the provision itself. Accordingly, 
we find the agency's contention to be without merit and set aside the 
agency's determination of nonnegotiability since there is no apparent 
conflict between the plain language of the provision itself and FPM .xre:
Letter 713-29 (see note 24, supra) . r;:::

Provision IX ;

Article 16.3 ___

The Council shall meet at the call of the chairman and not 
less than once each quarter.

Agency Determination

The agency head determined that the provision is nonnegotiable on the 
ground that it conflicts with agency regulations^/ for which a "compelling "---' 
need" exists under section 11(a) of the Order.

(Continued)

between the complainant and management in resolution of problems,-,.,,, 
rather than as a chosen or designated representative of the 
employee, and since a counselor may need access to otherwise 
restricted information in order to function effectively, care 
should be taken to avoid conflicts of interest such as pre- 
scribed by Section 1(b) of Executive Order 11491, as amended.

25/ The agency cites PBS P5900.2, ch. 2-4c, which provided at the time 
of the section 15 review and all of the time during negotiations:
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The question is whether the provision is rendered nonnegotiable by 
agency regulations.

Question Here Before the Council

Opinion

Conclusion: The agency failed to establish the applicability of its 
regulations as a bar to negotiation of the provision. Thus, the 
agency determination that the provision is nonnegotiable was improper 
and, pursuant to section 2411.28 of the Council's rules and regulations, 
is set aside.—

Reasons: The agency contends that the provision conflicts with agency 
regulations regarding the frequency of meetings of the Field Accident 
and Fire Prevention Council.?— ' Specifically, the agency claims that 
the provision violates agency regulations requiring meetings of such 
councils to be held monthly,.?^/ by requiring that council meetings be 
held quarterly. In our view, the agency's contention is without merit.
The provision at issue, by its plain language, does not limit the number 
of such council meetings to one time per quarter; rather it merely requires 
that there be at least one meeting per quarter. Obviously, compliance

(Continued)

Each Field Protection Council shall meet at the call of the Chair­
man and not less than once each month.

The regulation was revised, effective December 5, 1977, to read:

The Council shall meet monthly and at such other times as the 
chairperson may deem necessary.

This decision shall not be construed as expressing or implying any 
opinion of the Council as to the merits of the provision. We decide 
only that, as agreed-upon by the parties at the local level and based 
on the record before the Council, the provision was properly subject 
to negotiation by the parties concerned under section 11(a) of the 
Order.

"W According to the record before the Council, the term "Council" in 
the provision refers to the Field Accident and Fire Prevention Council, 
a committee at the activity concerned with safety and health matters at 
the activity. See generally. Safety and Health Provisions for Federal 
Employees, 29 C.F.R. § 1960.17 (1977) and PBS P5900.2 CHGE 18, ch. 
2~4c(l) for the purpose and functions of such committees.

See note 25, supra.
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with the agency’s regulation, as interpreted by the agency, would more 
than satisfy the requirement of the provision. Further, since the 
requirement in the provision is cast in terms of the minimum number 
of meetings of the Council and no reference as to the maximtim number 
of such meetings, there is nothing in the provision that would interfere 
in any way with compliance with the regulatory requirement for monthly 
meetings. Thus, the agency has clearly misinterpreted the provision 
and we therefore hold, consistent with, controlling Council precedent, 
that the agency has failed to establish the applicability of its regu­
lations as a to negotiation of the provision under section 11 Ca) 
of the Order.-

Provision X

Article 16.5

The period for initiation of corrective action to abate a 
reported health and safety hazard which can be corrected by 
Assistant Director for Civilian Records will normally be 
three (3) work days. Should additional time be required, the 
Employer will notify the Union.

Agency Determination

The agency determined the provision to be nonnegotiable on the grounds 
that it conflicts with its own regulations^/ and regulations of the 
Department of Labor.

2^1 See, e.g.. Laborers' International Union of North America, Local 1056 
and Veterans Administration Hospital, Providence, R.I., 5 FLRC 279, 280-82 
[FLRC No. 75A—113 (Apr. 21, 1977), Report No. 124, at 3 of Council decision]. 
As the provision is not shown to violate agency regulations, we do not 
pass upon the compelling need for such regulations.

3^/ The agency cites PBS P5900.2, para. 4-16, Accident and Fire Prevention- 
General, which provides in relevant part:

. . .[U]pon identification of an unsafe or unhealthful condition, 
corrective action shall be initiated.

31/ The agency cites Safety and Health Provisions for Federal Employees,
29 C.F.R. § 1960.32 (1977), which provides in relevant part:

. . . The official in charge of the establishment, or a person 
empowered to act for him in his absence, should undertake ;-

(Continued)
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The question is whether the provision is rendered nonnegotiable by the 
agency’s regulations and/or regulations of the Department of Labor.

Opinion

Conclusion; The agency has failed to establish the applicability of its 
regulations as a bar to negotiation. Likewise, the agency has failed to 
demonstrate that the disputed provision violates regulations of the 
Department of Labor. Thus, the agency determination that the provision 
is nonnegotiable was improper and, pursuant to section 2411.28 of the 
Council's rules, is set aside.— '

Reasons; In his determination, noted above, the agency head states in 
substance that the instant provision was disapproved because it "does 
not mandate the immediate abatement of an imminent danger, once dis­
covered." The agency's characterization of the provision, as indi­
cated initially in the agency head determination and further in its 
statement of position, appears to^be based on its interpretation that 
the provision would preclude the agency from initiating any corrective 
measures to abate a safety or health hazard immediately upon its deter­
mination that such hazard exists. However, we do not find such a char­
acterization borne out by the language of the provision. The plain 
language of the provision merely establishes an upper limit of time (3 
days) during which the agency may initiate "corrective action to abate a 
reported health and safety hazard" and the requirement that the employer 
notify the union should any additional time be needed. Noxdiere in the 
language of the provision itself or in the record before the Council is 
there any indication of any limitation or intent to limit the agency in 
taking immediate action to abate a safety and/or health hazard upon its 
identification.

Accordingly, in view of the erroneous characterization by the agency of 
the provision, and under the circumstances of this case, the agency has

Question Here Before the Council

(Continued)

immediate abatement and the withdrawal of employees not necessary 
for abatement of the dangerous conditions.

32/ This decision shall not be construed as expressing or implying any 
opinion of the Council as to the merits of the provision. We decide 
only that, as agreed upon by the parties at the local level and based 
on the record before the Council, the provision was properly subject 
to negotiation by the parties concerned under section 11(a) of the 

Order.
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failed to demonstrate that the disputed provision, as properly inter­
preted, violates either the agency's regulations or regulations of 
the Department of Labor.— '

Provision XI

Article 16,8

Should temperature and humidity in any regular work area reach
any of the combinations set forth below, employees will be
relieved from duty in the affected area(s):

Temperature 93 degrees Fahrenheit - 62% or
higher humidity

Temperature 94 degrees Fahrenheit - 59% or
higher humidity

Temperature 95 degrees Fahrenheit - 55% or
higher hvmidity

Temperature 96 degrees Fahrenheit - 52% or
higher hvnaidity

Agency Determination

The agency head determined the provision to be nonnegotiable on the 
ground that it violates the FPM and agency regulations which establish 
the conditions for hot-weather dismissal.

Questions Here Before the Council

Question 1;

The question is whether the provision violates the FPm 1-L/ and there­
fore is nonnegotiable.

33/ See Patent Office Professional Asso'ciation and U.S. Patent Office, 
Washington, D.C., 7A FSIP 20, 3 FLRC 636, 643-45 [FLRC No. 75A-13 
(Oct. 3, 1975), Report No. 85].

W  FPM Supp. 990-2, Book 610, Appendix B.
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The question is whether a ''compelling need" exists, within the meaning 
of section 11Ca) of the Order and Part 2413 of the Council's rules 
for th.e GSA regulation—  asserted as a bar to negotiation of this 
provision.

Question 2 ;

Opinion

Conclusion as to Question 1 : The provision does not violate the FPM. 
Accordingly, the agency's detenaination that the provision is nonnejo- 
tiable on this ground was improper and, pursuant to section 2411.28 of 
the Council’s rules, is set aside.

Reasons: Since the Civil Service Commission has primary responsibility 
for issuance and interpretation of its own directives, including the 
FPM, that agency was requested, in accordance with Council practice, to 
interpret Commission directives as they pertain to this provision. The 
Commission responded, in pertinent part, as follows:

The Civil Service Commission has no authority to regulate in the 
area of excused absence. Federal Personnel Manual Supplement 
990-2, Book 610, Appendix B contains the only Federal policy on 
the subject of hot weather dismissals. While this policy was 
designed to promote uniformity in the exercise of agency discretion 
in these matters, it applies only to the Washington, D.C. metro­
politan area and agency compliance is not required. Hence, 
although the union proposal would establish a more lenient policy 
than that in Appendix B, and therefore is in conflict with it, the 
policy as expressed in the appendix would not serve as a bar to 
negotiation of the proposal.

Agency heads have general authority to decide questions of excused 
absence. . . .

Based on the foregoing interpretation of the Civil Service Commission 
of its own directives, we find that the disputed provision does not 
conflict with the FPM.

Conclusion as to Question 2 ; No "compelling need" exists, under section 
11(a) of the Order and Part 2413 of the Council's rules, for the GSA 
regulation relied on to bar negotiation of the disputed provision.

35/ GSA Time and Leave Administration Handbook, OADP 6010.4, ch. 
9-7.
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Accordingly, the agency's determination that the provision is nonnego- 
tiable was improper and, pursuant to section 2411.28 of the Council's 
rules, is set aside.2^/

Reasons: Although the agency determined the instant provision nonnego- 
tiable on the ground that it violates an agency regulation and refused 
to grant an exception, properly requested by the union to the regulation 
so asserted, the agency advances no argument whatsoever in support of 
its position that a "compelling need" exists for such regulation.21'
Thus, under these circumstances, where the agency does not assert any argu­
ment in support of its position and the "compelling need" for the regu­
lation is not otherwise apparent, we must find that no "compelling need" 
exists for the regulation to bar negotiation of the provision at issue.— ' 
Accordingly, the agency head's disapproval of the provision cannot be 
sustained.

36/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the provision. We decide only, 
as agreed upon by the parties at the local level and based upon the record 
before the Council, the provision was properly subject to negotiation by 
the parties.

37/ Section 11(a) of the Order provides:

Sec. 11. Negotiation of agreements. (a) An agency and a 
labor organization that has been accorded exclusive recognition, 
through appropriate representatives, shall meet at reasonable 
times and confer in good faith with respect to personnel policies 
and practices and matters affecting working conditions, so far as 
may be appropriate under applicable laws and regulations, including 
policies set forth in the Federal Personnel Manual; published agency 
policies and regulations for which a compelling need exists under 
criteria established by the Federal Labor Relations Council and 
which are issued at the agency headquarters level or at the level 
of a primary national subdivision. . . . [Emphasis supplied.]

See Labor-Management Relations in the Federal Service (1975), at 37-40 
and Rules and Regulations of the Federal Labor Relations Council,
5 C.F.R. Part 2413 (1978).

38/ See National Association of Government Employees, Local No. R14-87  ̂ • 
and Kansas National Guard, FLRC No. 76A-16 (and other cases consolidated 
therewith) ; and National Federation of Federal Employees, Local 1636 and ■
State of New Mexico National Guard, FLRC No. 76A-75 (and other cases 
consolidated therewith) 5 FLRC 336, 338 [(May 18, 1977), Report No. 125] 
(statement denying requests of reconsideration and stay of enforcement).
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Article 24.3

Court L e a v e ; Court leave Is an authorized absence from duty, 
without charge to leave or loss of pay, for jury duty, or for 
attending judicial proceedings in a nonofficial capacity as a 
witness on behalf of a state or local government. All employ­
ees, except intermittent employees, are entitled to court leave 
for jury duty and witness service. The Employer will administer 

court leave in accordance with the Civil Service Commission and 
General Services Administration regulations.

Provision XII

Agency Determination

The agency head determined that the provision conflicts with the FPM— ^ 
and is therefore nonnegotiable.

Question Here Before the Council

The question is whether the provision conflicts with the FPM and is 
therefore nonnegotiable.

Opinion

Conclusion; The provision does not conflict with the FPM. Thus, the 
agency determination that the provision is nonnegotiable was improper . 
and, pursuant to section 2411.28 of the Council’s rules, is set aside.—

Reasons; In our opinion, it is clear that the agency's contention that 
the provision is nonnegotiable because it conflicts with the FP'l is with­
out merit. The agency's objection to the provision appears to be that 
the language in the first two sentences of the provision does not "track"

39/ The agency head refers to FPM Ltr. 630-25 (Aug. 20, 1976).

W  This decision shall not be construed as expressing or implying any 
opinion of the Council as to the merits of the provision. We decide 

only that, as agreed upon by the parties at the local level and based 
on the record before the Council, the provision was properly subject to 
negotiation by the parties concerned under section 11(a) of the Order.
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language found in FPM Letter 630-25 (Aug. 20, 1976),— '̂ and thereby, in 
some unexplained manner, limits the circumstances under which a member of 
the bargaining unit would receive court leave. However, there is nothing 
in the provision itself or in the record before the Council that indicates 
that the parties to the agreement had any intent to so limit the receipt 
of court leave. Indeed, the plain language of the provision itself 
requires that "the Employer administer court leave in accordance with 
the Civil Service Commission[’s] . . . regulations."A^/ Thus, in view 

of the agency's erroneous characterization of the provision, the agency 
has failed to demonstrate that the disputed provision, as properly inter­
preted, violates regulations of the Civil Service Commission.

Provision XIII

Article 3 3 .4b(7)

After a discussion as described in a . , above, the supervisor 
shall issue a letter of warning of unsatisfactory performance 
unless the supervisor believes, as a result of the discussion, 

that the employee's performance will improve to a level of 
adequacy. Normally, the letter of warning should be signed 
within sixty (60) workdays after the discussion and it must:

Be delivered to the employee and/or employee representative 
and delivery certified by signature of the employee or of 
a witness to delivery on a duplicate copy of the letter.

Agency Determination

The agency head determined that the provision violates the Privacy Act 
and the F P M — 'and therefore is nonnegotiable.

41/ The agency specifically refers to that portion of FPM Ltr. 630-2 
(Aug. 20, 1976), which provides:

By Public Law 94-310, June 15, 1976, the provisions of section 6322 
of title 5, United States Code, are amended, effective October 1, 
1976, to grant court leave to employees who appear as witnesses in 
a nonofficial capacity on behalf of a private party in connection 
with any judicial proceeding to which the United States, the 
District of Columbia, or a State or local government is a party.

42/ See generally. FPM Supplement 990-2, Book 630, SlO-4, FPM Chapter 
630, subch. 10 and FPM Ltr. 630-25 (Aug. 20, 1976).

43/ The agency refers specifically to FPM Ltr. 711-126 (Dec. 30, 1976), 
"Guidance for Agencies in Disclosing Information, Covered Under the 
Freedom of Information Act and the Privacy Act, to Labor Organizations 
Recognized Under Executive Orders 11636 and 11491, as Amended."
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Whether the provision violates the Privacy Act of 1974 or the FPM and 
is thereby rendered nonnegotiable.

Question Here Before the Council

Opinion

Conclusion; The agency misinterpreted the disputed provision and failed 
to demonstrate that the disputed provision violates the FPM. Likewise, 

the agency failed to demonstrate that the subject provision violates the 
Privacy Act. Thus, the agency determination that the provision is non­
negotiable was improper and, pursuant to section 2411.28 of the Council's 
rules and regulations, is set aside.

Reasons: The agency contends that the provision requires the unauthor­

ized delivery of sensitive information about an individual employee to 
the labor organization in violation of both the Privacy Act and the FPM. 
In our view, the agency's contention is based upon an erroneous inter­

pretation of the provision and is therefore without merit.

The provision requires delivery of a "letter of warning" to the employee 

and/or his or her employee representative, and it is clear from the 
plain language and context of this provision that the phrase "employee 
representative" means representative designated by the employee. Thus, 

such delivery to a representative designated by the employee would 
not be "unauthorized so as to violate the Privacy Act or the FPM require­
ments implementing the Act." Accordingly, since the agency’s claim that 

the provision violates the Privacy Act and the FPM is based on a mis­
interpretation of the provision, we find that the agency has failed to 
demonstrate that the provision, as properly interpreted, violates the 

Privacy Act and the FPM.

Provision XIV

Article 34

Each employee has the right to inspect his/her official personnel 
folder. The release of information from and access to the 
official personnel folder of employees shall be in accordance

44/ This decision shall not be construed as expressing or implying any 

opinion of the Council as to the merits of the provision. We decide 
only that, as agreed upon by the parties at the local level and based on 

the record before the Council, the provision was properly subject to 
negotiation by the parties concerned under section 11(a) of the Order.
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with U.S. Civil Service Commission regulations and applicable 

statutory provisions.

Agency Determination

The agency head determined that the provision is nonnegotiable on the 

ground that it violates the Privacy

Question Here Before the Council

The question is whether the provision is barred from negotiation by 

reason of agency regulations or the Privacy Act.

Opinion

Conclusion; The agency failed to establish the applicability of its 
regulations as a bar to negotiation. Likewise, the agency failed to 
demonstrate that the provision violates the Privacy Act. Thus, the 
agency determination that the provision is nonnegotiable was improper 
and, pursuant to section 2411.28 of the Council's rules, is hereby set 
aside.A^/

Reasons: The agency claims that the instant provision violates the 
Privacy Act and agency regulations, in essence, repeating the arguments 

it made with respects to Provisions I - II (see text 1-5, supra) . The 
provision itself specifies that each employee may have access to any 
information from his/her official personnel folder in accordance with 
applicable statutory provisions and Civil Service Commission regulations. 
Official personnel folders of all Federal employees in positions subject 
to the Civil Service rules and regulations are under the jurisdiction and 

control of, and part of the records of the Civil Service Commission..^/

45/ The agency subsequently asserted, in its statement of position, that 
the provision is barred from negotiation by agency regulations.

46/ This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the provision. We decide 
only that, as agreed upon by the parties at the local level and based 
upon the record before the Council, the provision is properly subject 
to negotiation by the parties.

^ /  CSC Personnel Records and Files, 5 C.F.R. § 293.203 (1978).
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Thus, the discussion and analysis with regard to Provisions I - II, 

supra, concerning general personnel records maintained by the agency 

pursuant to CSC requirement, are applicable to this disputed provision.

Accordingly, based on the discussion and analysis with regard to Pro­

visions I - II, supra, we find that the agency has failed to demonstrate 

the applicability of jLts r e g u l a t i o n s ^ /  as a bar to negofeia-tion of the 
instant provision under section 1 1 Ca) of the Order and further that the 

agency has failed to support its contention that the provision as properly 
interpreted violates the Privacy Act.

3y the Council.

V  Henry B. Frazier III 
Executive Director

Issued: December 29, 1978

^3/ See GSA Regulations Implementing the Privacy Act of 1974, 41 C.F.R. 

§ 105-64.102(b) (1978), which provides in relevant part:

(b) Current records of other agencies.

. . . Records in the custody of GSA which are the primary 
responsibility of the U.S. Civil Service Commission are 
governed by the rules of the Commission promulgated pursuant 

to the Privacy Act.
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General Services Administration, Region 3 and American Federation of 
Government Employees, Local 2151, AFL-CIO (Abies, Arbitrator). The arbi- ,
trator found, among other things, that the activity had bhanged a personnel Y  
policy and practice of including WG-10 operating engineers in the distribu- 
tion of overtime without the discussion and/or negotiation required by the 
parties' agreement when, after determining that an unsafe condition 
existed at a particular boiler plant, a foreman limited overtime on shifts 
without appropriate supervisory personnel to WG-11 operating engineers. ^
In his award, the arbitrator directed that absent a finding by the agency, 
to be made within a specified period of'time pursuant to an investigation 
by a joint safety committee, that unsafe conditions exist at the plant in 
question, the agency shall include the WG-10 employees in the distribution 
of overtime. The Council accepted the agency’s petition for review insofar 
as it related to the agency's exception which alleged that the award violated 
section 11(b) of the Order. The Council also granted the agency's request 
for a stay. (Report No. 152) ;-r.

> z s
Council action (December 29, 1978). The Council found that the arbitra- *:£■ 
tor's award did not violate section 11(b) of the Order. Accordingly, pur- 
suant to section 2411.37(b) of its rules of procedure, the Council sustained 
the award and vacated the stay which it had previously granted.

FLRC No. 78A-43

4 : - . ,
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UNITED STATES
FEDERAL LAROR RELATIONS COTJNCIL

WASHINGTON, D.C. 20.415

General Services Administration, 
Region 3

and FLRC No. 78A-43

American Federation of Government 
Employees, Local 2151, AFL-CIO

DECISION ON APPEAL FROM ARBITRATION AWARD 

Background of Case

Based upon the findings of the arbitrator and the record before the Council, 
it appears that a new foreman of boiler plant operations at the activity 
determined that boiler plant conditions there were unsafe and he took certain 
actions to correct the deficiencies he had noted. Among the actions taken by 
the foreman was one restricting overtime on the second and third shifts each 
day when a supervisor or another WG-11 was not on duty to a WG-11 operating 
engineer.i' Management's reason for this change was that the WG-10 is 
not fully qualified to work on such shifts in place of an absent WG-11 without 
either a full-time supervisor or another WG-11 on duty. This difference 
between the WG-10 and WG-11 positions was reflected in the position descriptic 
of the WG-10 operating engineer which did not give to WG-10's the same authorj 
to serve in a supervisory capacity as was provided in the WG-11 position 
description.

Thereafter, a grievance was initiated which asserted, among other things, 
that overtime was not being "equalized" as required by Article V, Section 1 
of the parties' negotiated agreement.^/ The grievance was denied by 
management and ultimately submitted to arbitration. The arbitrator concluded 
that "[a]s management has continued its policy not to use VJG-IO employees 
on an overtime basis, the union has a justifiable basis to complain about

1/ The agency states, and it is uncontroverted by the union, that WG-10 
operating engineers still share in overtime work. The difference from 
the previous practice appears to be that WG-10's are no longer assigned 
to overtime in place of absent WG-11's on a shift without a supervisor or 
another WG-11 being present on the same shift.

y  Article V, Section 1 provides in pertinent part:

Overtime assignments will be distributed and rotated equitably anong 
qualified employees in accordance with their particular skills.
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violation of the provision of the contract concerning 'Changes in Working 
Conditions.'"^/ In reaching his decision the arbitrator found that 
" [mjanagement clearly changed a personnel policy and practice without nego­

tiations with the union" in violation of that provision of the agreement.

Thus, as his award, the arbitrator directed:

The agency will have violated the agreement with respect to changing 
overtime practices without required discussions and/or negotiations 
with the union if, within tv;o weeks from the date of this arbitration 
decision, the agency does not make a finding pursuant to an investiga­
tion by the joint agency/union safety committee that there are unsafe 
boiler conditions at the McLean plant. In the absence of such findings 
the agency shall include WG-10 operators in the distribution of overtime 
as being qualified within the meaning of Article V of the contract.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the 
Council. Under section 2411.32 of the Council's rules of procedure, the 
Council accepted the petition for review insofar as it related to the agency's 
exception that the award violates section 11(b) of the Order .A./ Briefs 
were filed by the parties.

Opinion

Section 2411.37(a) of the Council's rules of procedure provides:

(a) An award of an arbitrator shall be modified, set aside in whole or 
in part, or remanded only on grounds that the award violates applicable 
law, appropriate regulation, or the order, or other grounds similar to 
those applied by the courts in private sector labor-management relations.

V  In pertinent part, that provision states:

It is agreed that any changes affecting working conditions, personnel 
policies and practices that are not specifically covered in this 
Agreement shall not be changed without prior discussions and/or 
negotiations with the Union.

^/ Pursuant to section 2411.47(f) of the Council's rules of procedure, 
the Council also granted the agency's request for a stay of the award 
pending determination of the appeal.

pel
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As previously stated, the Council accepted the agency's petition for review 
insofar as it related to the agency's exception that the award violates 
section 11(b) of the O r d e r I n  its. brief on the merits.^ the agency 
refers to that part of the arbitrator's award which provides that "[i]n the 
absence of [a determination that boiler conditions are unsafe!^/] the 
agency shall include WG— 10 operators in the distribution of overtime as being 
qualified within the meaning of Article V of the contract," and contends, in 
essence, that the award violates section 11(b) of the Order because it inter­

feres with management's prerogative to determine numbers, types and grades 
of employees assigned to a work project or tour of duty. To the agency, 
implementation of the award would mean that WG-10 f»nd WG-11 operating engineers 
would have to be treated as "functional equivalentis]," and that each would 
have to be assigned the "same responsibilities." Additionally, the agency 
asserts that when an absence of a WG-11 necessitates overtime, the overtime 
would go "to the next employee on the overtime roster regardless of grade 
level." According to the agency, the award "would prevent the Activity fron 
assigning WG-11 overtime work to WG-11's" when a WG-10 was next on the overtime■-0
roster.

The Council is of the opinion that the agency has misinterpreted the 
arbitrator's award in this case. The Council does not read the award as in 
any manner requiring management to assign the same responsibilities to both 
WG-lO's and WG-ll's or to require that WG-11 overtime, i.e., supervisory 
responsibilities in the absence of a supervisor, be assigned to a WG-10. 
Contrary to the agency's interpretation of the award, we believe the award 
is only intended to allow WG-10 operating engineers to participate in the 
distribution of overtime within the meaning of Article V, Section 1 of the 
parties' agreement which in part specifies that " [o]vertime assignments will 
be distributed and rotated equitably among qualified employees in accordance 
with their particular skills." Rather than finding as a "blanket" requirement 
that all WG-10's are qualified for all WG-11 overtime, the arbitrator found, 
in essence, that management could not "automatically exclude" the WG-10*s 
from receiving consideration for,, and participating in, the distribution of 
overtime in accordance with the contract provision, i.e., among qualified

2/ Section 11(b) of the Order provides, in part:

In prescribing regulations relating to personnel policies and 
practices and working conditions, an agency shall have due regard 
for the obligation imposed by paragraph (a) of this section.
However, the obligation to meet and confer does not include matters 
with respect to the mission of an agency; its budget; its organi­
zation; the number of employees; and the numbers, types, and 
grades, of positions or employees assigned to an organizational unit, 
work project or tour of duty; the technology of performing its work; 

or its internal security practices.

6/ In its petition for review, the agency stated that the required investi­
gation was conducted and that boiler conditions "were found to be operable 

and safe."
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employees based on their particular skills. Thus, in the Council's opinion, -- 
the award cannot be read to mean that WG-IQ and WG-11 operating en3ineers are 
to be treated as "functional equivalent I s] ," and that they must be assigned 
to overtime interchangeably without regard to management's retained preroga- 
tives under section 11(b) of the Order (particularly, in the context of this 
case, the establishment of "staffing patterns" for overtime), or without S:--
regard to the requirements of the contract that overtime be rotated equitably 2-̂  
and distributed among "qualified employees in accordance with their partic- 
ular skills." (Emphasis added.) Thus, under the award, management's right 
to establish the "staffing patterns" on such overtime shifts is in no v/ay 
affected.

The Council thus emphasizes that the arbitrator's award in this case in no 
way prohibits management from establishing staffing patterns consisting only 
of WG-11 positions, or only of WG-IO positions, or of a mixture of the two, r;:l 
on such shifts. Once such staffing patterns are established, management is ;;;e; 
then obligated to select personnel for such overtime assignments in accordanccrji 
with Article V, Section 1 of the negotiated agreement.

Conclusion

For the foregoing reasons, we find that the arbitrator's award does not 
violate section 11(b) of the Order. Pursuant to section 2411.37(b) of the 
Council's rules of procedure, we therefore sustain the award and vacate the 
stay.

By the Council.

IJ; I

A
Henry B. Frazier IIIlenry

Executive Director

Issued: December 29, 1978
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Department of the Navy, Office of Civilian Personnel, A/SLMR No. 1012.
This appeal arose from a decision of the Assistant Secretary holding that 
the agency violated section 19(a)(1) and (6) of the Order by failing to 

provide the National Federation of Federal Employees (the union), which 
previously had been granted national consultation rights under section 9(b) 
of the Order, with notice of and an opportunity to comment on a proposed 
substantive change in personnel policy (i.e., an agencywide proposal for 
the consolidation of certain support facilities), as well as by failing 
to provide the union with prior notice of the decision to consolidate and 
an opportunity to consult on the impact and implementation thereof. The 
Council accepted the agency's petition for review, having concluded that 
the Assistant Secretary's decision raised a major policy issue as to the 
meaning and application of section 9(b) of the Order in the circumstances 
of this case. (Report No. 152)

Council action (December 29, 1978). For the reasons fully explicated in 
its decision in FLRC No. 77A-146, reported above, the Council, pursuant to 
section 2411.18 of its rules of procedure, sustained the Assistant 
Secretary's decision to the extent he found that the agency violated section 
19(a)(1) and (6) by failing to notify the union of its decision to consoli­
date certain support services and to provide the union with an opportunity 
to consult about the impact and implementation thereof; set aside the 
decision to the extent he found that the agency violated section 19(a)(1) 
and (6) by failing to notify the union of the proposed consolidation and to 
provide an opportunity to comment thereon; and remanded the case for appro­

priate action consistent with its decision.

FLRC No . 78A-47
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

Department of the Navy 
Office of Civilian Personnel

and A/SLMR No. 1012
FLRC No. 78A-47

National Federation of 
Federal Employees

DECISION ON APPEAL FROM 
ASSISTANT SECRETARY DECISION

Background of Case

1/ 3;S:-

This appeal arose from a decision of the Assistant Secretary holding that 
the Department of the Navy, Office of Civilian Personnel (the agency) 
violated section 19(a)(1) and (6) of the Order by failing to provide the 
National Federation of Federal Employees (the union), which had previously 
been granted national consultation rights under section 9(b) of the Order,—  
with notice of and an opportunity to comment on a proposed substantive 
change in personnel policy (i.e. , an agencywide proposal for the consolida- 
tion of certain support facilities), as well as by failing to notify the 
union of the proposed change and to afford it an opportunity to consult about 
the impact and implementation thereof.

Section 9(b) of the Order provides as follows:

“’alCWhen a labor organization has been accorded national consultation 
rights, the agency, through appropriate officials, shall notify 
representatives of the organization of proposed substantive changes 
in personnel policies that affect employees it represents and provide 
an opportunity for the organization to comment on the proposed changes. 
The labor organization may suggest changes in the agency's personnel 
policies and have its views carefully considered. It may consult in 
person at reasonable times, on request, with appropriate officials 
on personnel policy matters, and at all times present its views 
thereon in writing. An agency is not required to consult with a 
labor organization on any matter on which it would not be required 
to meet and confer if the organization were entitled to exclusive 

recognition.

V

"•OeS
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According to the Assistant Secretary's decision, based upon undisputed 

facts as stipulated by the parties, the case arose when the Secretary of 

the Navy issued a news release proposing a number of management actions 
directed toward the reduction of overhead and support costs, among which 
actions was a study of the possible termination of air operations and the 
consolidation of remaining support facilities at the Naval Air Engineering 
Center, Lakehurst, New Jersey. Following this news release, the Chief 
of the Naval Air Systems Command (NASC) issued a memorandum directing the 
consolidation of the Lakehurst Naval Air Engineering Center with the 
other two Lakehurst commands, resulting in the displacement of approximately 
59 civilian^^employees. This NASC memorandum, as found by the Assistant 
Secretary, was the [union's] first notice of an agency—wide proposal for 
consolidation of its support facilities as outlined in the Secretary of 
the Navy's news release . . . The union thereupon filed an unfair
labor practice complaint alleging that the agency violated section 19(a)(1) 
and (6) of the Order "when its agent, the [NASC], directed the realignment 
of its field activities at Lakehurst, New Jersey, without prior national 
consultation with the [union].”

The Assistant Secretary found, contrary to the agency's contention, that 
the proposal by the Secretary of the Navy to consolidate support activities 
agencjHijide was a "substantive change in personnel policy" within the 
meaning of section 9(b) of the Order and section 2412.1 of the Council's 
regulations.-^ Accordingly, and citing his previous decision in Secretary 
of the Navy, Department of the Navy. Pentagon, A/SL>IR No. 924, the Council's 
decision in which (FLRC No. 77A-146) issued this date, the Assistant 
Secretary held that the agency had violated section 19(a)(1) and (6) of 
the Order by failing to notify the union of the proposed consolidation, 
thereby depriving the union of its right under section 9(b) to comment 
on that proposed change. The Assistant Secretary further held (again 
citing his decision in Secretary of the N a v y , supra) that, although the 
agency was not obligated to consult with the union about the actual decision 
to consolidate support services,-' it was=nevertheless obligated to consult 
about the impact and implementation', of-such decision, and that its failure 
to provide the union with prior natice of the decision and to afford it an 
opportunity to so'cornsult also violated section 19(a)(1) and (6) of the

y  Section 2412.1 of the Council's rules (5 C.F.R. 2412.1) provides in 
pertinent part:

Substantive change in personnel policy means a change in the established 
rights of employees or labor organizations or the conditions relating 
to such rights.

3/ The Assistant Secretary's finding that the agency was not obligated to 
consult with the union about the actual decision to consolidate support 
Services is unchallenged and therefore not at issue before the Council.
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Order. Accordingly, he issued a remedial order directing the agency to 
cease and desist from such violations and to post the customary notice 
to employees.

The agency appealed the Assistant Secretary's decision to the Council.
The Council accepted the agency’s petition for review, having concluded 
that the Assistant Secretary's decision raised a major policy issue as 
to the meaning and application of section 9(b) of the Order in the circum­
stances of this case. The Council also determined that the agency's request 

for a stay met the criteria for granting stays set forth in section 24x1.47 
(e)(2) of the Council's rules and granted the request. Only the union 
filed a submission on the merits of the case.

Opinion

As noted above, the Council concluded that the decision of the Assistant 
Secretary raised a major policy issue as to the meaning and application of 
section 9(b) of the Order in the circumstances of this case.

As further noted above, on this date the Council has issued its decision 
in Secretary of the Navy, Department of the Navy, Pentagon, A/SLMR No. 924, 
FLRC No. 77A-146, which presented, in similar circumstances, the identical 
major policy issue involved in the instant case. In Secretary of the Navy, 
the Council concluded that the Assistant Secretary had in certain respects 
misinterpreted and misapplied section 9(b) of the Order in finding that 
the agency violated section 19(a)(1) and (6) by failing to provide the 
union with notice of and an opportunity to comment on a proposed change 
in the agency's contracting out policy, but that his decision was consistent 
with the Order to the extent that he found the agency in violation of 
section 19(a)(1) and (6) of the Order for refusing to consult with the 
union about the impact and implementation of that policy. For the reasons 
fully explicated by the Council in FLRC No. 77A-146, which are dispositive 
in the instant case, we similarly sustain the Assistant Secretary's decision 
herein as consistent with the Order to the extent he found that the agency 
violated section 19(a)(1) and (6) by failing to notify the union of its 
decision to consolidate certain support services and to provide the union 
with an opportunity to consult about the impact and implementation thereof, 
but set aside his decision to the extent that he found that the agency 
violated section 19(a)(1) and (6) by failing to notify the union of the 
proposed consolidation and to provide it the opportunity to comment on 

such proposed change.

Conclusion

Accordingly, for the foregoing reasons, and pursuant to section 2411.18(b) 
of the Council's rules of procedure, we sustain in part and set aside in
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part the Assistant Secretary's decision and order and remand this matter 
for appropriate action consistent with our decision herein.

By the Council.

enry B. Frazier III 
xecutlve Director

Issued: December 29, 1978
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National Association of Government Employees, Local R5-66 and Department 
of the Navy, Navy Exchange, Millington, Tennessee. The dispute involved 
the negotiability of provisions of the parties' agreement which were 
disapproved by the agency during review of the agreement under section 15 
of the Order. The agency's disapproval of the disputed provisions was i. 
served on the union by mail at least 47 days after the agreement was 
executed. ^

Council action (December 29, 1978). The Council held that since, under 
section 15 of the Order, the parties' agreement went into effect prior to 
the agency's disapproval of certain of its provisions, such subsequent 
disapproval by the agency raised no dispute concerning the terms of such 
agreement which was cognizable under section 11(c)(4) of the Order. 
Accordingly, as the union's petition for review failed to meet the condi­
tions for review set forth in section 11(c)(4) of the Order, the Council 
denied the petition.

FLRC No. 78A-92

S:;-£

"'•“i ,

.«V, .
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December 29, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 20415

Mr. Stanley Q. Lyman 
Executive Vice President

National Association of Government Employees 
2139 Wisconsin Avenue, NW.
Washington, D.C. 20007

Re: National Association of Government
Employees. Local R5-66 and Department 
of the Navy, Navy Exchange.
Millington. Tennessee. FLRC No. 78A-92

Dear Mr. Lyman:

The Council has carefully considered your petition for review of a negotia­
bility dispute, as supplemented, and the agency's statement of position, as 
also supplemented, in the above-entitled case.

The essential facts in this case, as indicated in the above-mentioned sub­
missions to the Council, are that on April 20, 1978, the local parties’ 
negotiated agreement was submitted to the agency for review and approval 
in accordance with section 15 of the Order; and that by letter of June 6,
1978, the agency notified the union, in effect, that it had disapproved a 
numSer of provisions of that agreement. Thus, it appears that the agreement 
was executed by the local parties on or before April 20, 1978, and the 
agency's disapproval was served on the union by mail on June 6, 1978, or 
at least 47 days after the agreement was executed.

Section 15 of the Order provides in pertinent part:

Sec. 15. Approval of agreements. An agreement with a labor 
organization as the exclusive representative of employees in 
a unit is subject to the approval of the head of the agency 
or an official designated by him. An agreement shall be approved 

within forty-five days from the date of its execution if it 
conforms to applicable laws, the Order, existing published agency 
policies and regulations (unless the agency has granted an 
exception to a policy or regulation) and regulations of other 
appropriate authorities. An agreement which has not been approved 
or disapproved within forty-five days from the date of its execution 
shall go into effect without the required approval of the agency 
head and shall be binding on the parties subject to the provisions 
of law, the Order and the regulations of appropriate authorities 
outside the agency. . . .
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Thus, under section 15 of the Order, an agreement which has not been 
approved or disapproved by the agency involved within 45 days after its 
execution becomes effective and binding on the parties on the 46th day, 
without the approval of the agency, subject only to the requirements of 
law, the Order, and regulations of appropriate authorities outside the 
agency.

In this case, as previously indicated, the parties’ negotiated agreement 
was executed and submitted for agency review and approval on or before 
Anril 20, 1978. However, the agency's disapproval was not served on the 
union until June 6, 1978, or at least 47 days after the agreement was 
executed and submitted for approval. Therefore, under section 15 of the 
Order, the parties’ agreement went into effect no later than June 5, 1978, 
and is binding on the parties, subject only to the requirements of law, 
the Order and regulations of appropriate authorities outside the agency.

Consequently, since the entire agreement, as negotiated and executed by 
the parties, became effective no later than June 5, 1978, the agency’s 
subsequent disapproval raises no dispute concerning the terms of such 
agreement which is cognizable under section 11(c)(4) of the Order.

Our conclusion that the propriety of the agency's disapproval of a number of 

the agreement provisions is not cognizable in the present proceeding d(Tes not, 
of course, mean that any provisions in the agreement which are contrary to 
law, the Order, or regulation of appropriate authority outside the agency 
are thereby enforceable. Rather, a question as to the validity of such 
provisions may be raised in other appropriate proceedings (such as grievance 
arbitration and unfair labor practice proceedings) and, if the agreement 
provisions are there found to be violative of law, the Order, or regulation 
of appropriate authority outside the agency, they would not be enforceable.
As stated in this regard in the Report which led to the amendment of E.O. 114' 
(Labor-Management Relations in the Federal Service (1975) at 45):

Where an agency fails to act within 45 days from the date of execution 

of an agreement, with the agreement then going into effect automatically 
and a particular provision of the agreement is subsequently found to be 
violative of law, the Order, or regulation of appropriate authority 
outside the agency, the provision would be deemed void and unenforceable

Accordingly, since your petition fails to meet the conditions for review 
set forth in section 11(c)(4) of the Order, pursuant to section 2411.22 
of the Council’s rules, your petition for review is hereby denied.

By the Council.

Sincerely,

Henry B. Frazier III 
Executive Director

cc: J. Wilkinson 1272



National Treasury Employees Union, Chapter 49 and Internal Revenue Service, 
Indianapolis District. The dispute involved the negotiability of provi­
sions of the parties' agreement disapproved by the agency during review of 
the agreement under section 15 of the Order. The disputed provisions 
related to (1) retention of position descriptions; (2) assignment of 
workloads; and (3) procedures for reassigning cases.

Council action (December 29, 1978). As to (1) and (3), the Council held 
that the provisions did not violate section 12(b) of the Order. As to (2), 
the Council held that the provision violated the agency's section 12(b)(1) 
right to direct employees. Accordingly, pursuant to section 2411.28 of 
its rules, the Council set aside the agency's determination as to the non­
negotiability of (1) and (3), and sustained the agency's determination as 

to the nonnegotiability of (2).

FLRC No . 78A-100
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

National Treasury Employees Union, 
Chapter 49

(Union)

and FLRC No. 78A-100

Internal Revenue Service, 
Indianapolis District

(Activity)

DECISION ON NEGOTIABILITY ISSUES

Background of Case

In September 1977 the Internal Revenue Service combined the positions of 
Revenue Representative and Office Collection Representative. NTEU Chapter 
49 negotiated a local agreement with the Indianapolis District concerning 
the impact of this change. The agency head took the position during the 
section 15 review process that three provisions of the agreement violate 
section 12(b) of the Order.

Provision I Sj.
■'■■■ ■ I ■■ II ■■■

ARTICLE 3 - AGREEMENT J,.''

Section A

Those employees in the Indianapolis District who entered into "
the Revenue Representative position and were assigned IRS SPD p"*' 
No. 454N dated June 24, 1973, will retain that position descrip- 
tion, together with an appropriate addendum to be drafted and ‘ 
attached thereto (the whole of which will be given a new district 
number as is required) until such time as they are promoted or 
transfer to a different position than that presently held or :
until such time as it no longer accurately reflects the duties 
being performed.
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Tne agency head determined that the provision is nonnegotiable on the ground 
that it violates section 12(b) of the Order because it would restrict 
management’s right to change the subject job description to reflect any 
duties which it wishes to assign to an employee.

Question Here Before the Council 

The question is whether the provision violates section 12(b) of the Order.1./

Opinion

Conclusion: The provision is not violative of section 12(b) of the Order. 
Thus, the agency’s determination that the provision is nonnegotiable was 
improper and, pursuant to section 2411.28 of the Council’s rules and 
regulations, is set aside.A'

Agency Determination

y  Section 12(b) of the Order provides:

Sec. 12. Basic provisions of agreements. Each agreement between an 
agency and a labor organization is subject to the, following
requirements—

(b) management officials of the agency retain the right, in accordance 
with applicable laws and regulations—
(1) to direct employees of the agency;
(2) to hire, promote, transfer, assign, and retain employees in posi­
tions within the agency, and to suspend, demote, discharge, or take 
other disciplinary action against employees;
(3) to relieve employees from duties because of lack of work or for 
other legitimate reasons;
(4) to maintain the efficiency of the Government operations entrusted 
to them;
(5) to determine the methods, means, and personnel by which such 
operations are to be conducted; and
(6) to take whatever actions may be necessary to carry out the mission 
of the agency in situations of emergency . . . .

1 j
j di:'' 2/ This decision should not be construed as expressing or implying any 

opinion of the Council as to the merits of the provisions involved herein, 
we decide only that, based on the record before the Council, the provision 

jjuti'l properly subject to negotiation by the parties concerned under section 
|| U(a) of the Order.
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Reasons; The agency contends in essence that the disputed provision would 
prevent management from changing the duties assigned to the Revenue 
Representative position and from modifying the position description to 
reflect such changes. We disagree that the provision would have the effect 
which the agency claims. Rather, in our view, the provision restricts 
neither the assignment of duties to employees or positions nor the modifi­
cation of the position description to reflect such assignments. Instead, 
it deals with the accuracy of the position description. The provision 
merely requires that bargaining unit employees in the Revenue Representative 
position will retain their current position description (plus an addendum) 
until such time as the employee either no longer occupies the position or 
until the duties being performed by the employee are no longer accurately 
reflected in the position description. Thus, management's right to change 
the duties of the position at any time and to alter the position description 
to reflect those changes is in no way affected. Such a requirement as that 
reflected in the provision at issue does not violate any rights reserved to 
management under section 12(b) of the Order^' and the agency determination 
to the contrary is set aside.— '

Provision II

Section F ri

Management agrees that they will use IRM 5200 which relates to Revenue z;.- 
Representatives’ field procedures as a guideline as long as it is in 
effect and that Revenue Representatives on field duty will be assigned 
only manageable inventory work loads. Management further agrees to 
give proper consideration and make proper allowances when incompleted 
case assignments are the result of an interruption of a tour of duty f- 
in the field or an oppressive case inventory or for other reasons 
beyond the direct control of the affected employees. [Only the 
underscored portion is in dispute.]

V  See, e.g.. Local Lodge 830, International Association of Machinists 
and Aerospace Workers and 'Louisville Naval Ordnance Station, Department of 
the Navy, 2 FLRC 55 [FLRC No. 73A-21 (Jan. 31, 1974), Report No. 48].

We note that even if the provision were construed as prescribing job 
content of the employees involved, section 12(b) would be inapplicable 
under the Council’s decision in International Association of Fire Fighters, 
Local F-111 and Griffiss Air Force Base, Rome, N.Y., 1 FLRC 322 [FLRC 
No. 71A-30 (Apr. 27, 1973), Report No. 36]. In that case we held that 
"job content" is excepted from the obligation to bargain by section 11(b) 
of the Order. See Griffiss at 329-332. In this connection we note further 
that section 11(b) cannot be relied upon in the section 15 review process 
to render nonnegotiable provisions of an agreement reached, as in the 
present case, between a labor organization and representatives of m anagement 

at the local level. See, e.g., AFGE Council of Locals 1497 and 2165 and  ̂
Region 3, General Services Administration, Baltimore, 3 FLRC 396 [FT.RC 
No. 74A-48 (June 26, 1975), Report No. 75]. ^
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The agency head determined that the provision interferes with management's 
retained right under section 12(b) of the Order to assign the types and 
amounts of work to be done by the employee.

Question Here Before the Council

The question is whether the underscored portion of the provision violates 
section 12(b) of the Order.

Agency Determination

Opinion

Conclusion: The provision violates management’s right to direct employees 
under section 12(b)(1) of the Order. Thus, the agency head’s determination 
that the disputed provision is nonnegotiable was proper and, pursuant to 
section 2411.28 of the Council’s rules, is sustained.

Reasons: Section 12(b)(1) of the Order provides that management retains 
the right to "direct employees of the agency."

The mandatory nature of the reservation of 12(b) rights was underscored in 
the VA Research Hospital case^/ where, in interpreting and applying section 
12(b)(2), the Council stated:

Section 12(b)(2) dictates that in every labor agreement management 
officials retain their existing authority to take certain personnel 
actions, i.e., to hire, promote, etc. The emphasis is on the reser­
vation of management authority to decide and act on these matters, 
and the clear import is that no right accorded to unions under the 
Order may be permitted to Interfere with that authority.

Although the decision in the VA Research Hospital case dealt only with 
interpretation and application of section 12(b)(2), the reasoning of that 
decision as reflected in the quoted language above is equally applicable 
to section 12(b)(1).

The disputed provision in the present case clearly is concerned with 
the types and amounts of work which management will direct employees to 
perform. It expressly requires, in that regard, that employees only will 
be directed to perform workloads which are "manageable." It thereby. In 
effect, prohibits management from directing an employee to perform a type 

amount of work which would render the employee’s workload "unmanageable" 
a consequence. Thus, the provision (without any regard for potentially

U  Veterans Administration Independent Service Employees Union and Veterans 
Administration Research Hospital, Chicago, Illinois, 1 FLRC 227, 230 [FLRC 
0̂. 71A-31 (Nov. 22, 1972), Report No.. 31].
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significant external variable factors such as personnel ceilings, office 
workload, or time limits involving statutes of limitation in the Internal 
Revenue Code) would permit management to direct an employee to perform a 
type and quantity of work which management has determined is necessary to 
accomplish the agency's mission 'only if the work involved would be 
"manageable" by the particular employee. In our opinion, such a substan­
tive limitation upon management's right*to direct employees by assigning 
to them such work as needs to be performed to accomplish the agency's mis­
sion is violative of section 12(b)(1) of the O r d e r . H e n c e ,  the provision 
is nonnegotiable.—

Provision III

Section G

When a Revenue Representative's field duty tour is interrupted for 
any significant period of time, their unresolved or incompleted cases 
may be 1) assigned to a Revenue Officer for further action; 2) assigned 
to another Revenue Representative in the field; or 3) returned to the 
office for further processing or reassignment.

The impact of the quantity of work assigned on the performance evalua- 
tion of individual employees is, of course, negotiable. See, Patent Office ......
Professional Association and U.S. Patent Office, Washington, D.C., 3 FLRC 635,;,- 
[FLRC No. 75A-13 (Oct. 3, 1975), Report No. 85], wherein the Council said, at̂ -. ’ 
641:

Thus, the Council finds that the provisions of the proposal in 
question neither purport by their language to limit, nor are intended 
to limit, the amount or type of work which management might assign to 
individual examiners or examining groups. Likewise, neither the 
language nor intent of the provisions prescribe how such work will be 
distributed by management among those individuals or groups which ^
management determines are available to perform it. Further, the 
provisions do not by their language or intent relate in any way to a. 
management's determination of the methods or means by which its 
directions and the operations of the agency will be carried out.
Rather, the provisions are concerned with production expectations 
insofar as they may ultimately relate to the performance evaluation 
of individual examiners, i.e., the individual's prospects for being 
favorably evaluated in relation to his assigned production goal.

:3cte

U  The union asserts in its appeal that the provision in question reflects 
existing agency policy and the controlling labor agreement. The Council 
consistently has held, however, that it is without controlling significance 
even if, as claimed by the union, the proposal mirrors a published agency 
policy by means of which the agency has exercised a right reserved to it 
under section 12(b) of the Order, or may have been contained in prior 
agreements between the parties. See, e.g., National Treasury Employees 
Union and Internal Revenue Service, 5 FLRC 848 [FLRC No. 77A-12 (Aug. 31, 
1977), Report No. 137], at n. 4.
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The agency head determined that the provision violates section 12(b) 
because it seeks to define where and to whom management may assign work.

Question Here Before the Council 

The question is whether the provision violates section 12(b) of the Order.

Opinion

Conclusion: The provision is not violative of section 12(b). Thus, the 
agency's determination that the provision is nonnegotiable was improper and, 
pursuant to section 2411.28 of the Council's rules, is set aside.-— '

Reasons: The agency's contention that this disputed provision violates 
section 12(b) of the Order rests upon its interpretation that the" provision 
requires the agency to relieve a Revenue Representative of his assigned 
cases when his field duty tour is interrupted for any significant-^period of 
time. Such interpretation, however, is not borne out by the plain language 
of the provision, in our opinion. As ordinarily understood, the language 
of the provision is not mandatory. Rather, it presents alternatives that 
management "may," but is not required, to follow. This plain meaning of 
the provision is further supported by the union's explanation in the record 
before us (not contradicted by the local parties) as to the intent of the 
local parties regarding the meaning of the provision. In this connection, 
the union states that the provision "merely suggests a number of alternatives 
that management may follow . . . "  which alternatives "are merely suggestions 
and do not exhaust the options management has at its disposal . . . ."
Further, in this connection, the union states that the third option "allows 
management unlimited authority to assign cases to whomever it chooses."

Thus, both the ordinary meaning of the language of the provision, on its 
face, as well as the intent of such language indicate that the provision 
would not restrict management's authority to take any action which it deems 

■ proper with respect to those cases assigned to a Revenue Representative 
which are pending when such employee's field tour of duty is interrupted 

11 for any significant period of time and we so interpret the provision for 
the purpose of this decision. Hence, under the provision the agency retains 
complete freedom to reassign a case, return such case to the office for 
further processing, including holding the case in abeyance pending the 
return to field duty of the employee to whom the case was assigned so that

Agency Determination

V This decision should not be construed as expressing or implying any 
opinion of the Council as to the merits of the provisions involved herein. 
We decide only that, based on the record before the Council, the provision 
Was properly subject to negotiation by the parties concerned under section 
l̂(a) of the Order.
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such employee can complete the case, or take whatever other action, with 
respect to such case management deems to be in the best interests of the jii 

agency. -

Accordingly, based on the foregoing, the Council concludes, contrary to 
the agency determination, that section 12(b) of the Order does not bar 
negotiation of the disputed provision.

By the Council.

iTenry B. Frazier III '
\) Executive Director

Issued: December 29, 1978

‘■Vi
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National Treasury Employees Union, Chapter 6 and Internal Revenue Service, 
New Orleans District Office;

FLRC No. 78A-76

FLRC No. 78A-96

National Federation of Federal Employeees, Local 1514 and Department of 
the Interior, Bureau of Indian Affairs, Phoenix Indian High School, Phoenix 
Arizona;

FLRC No. 78A-119

American Federation of Government Employees, AFL-CIO, Local 2116 and U.S. 
Merchant Marinie Academy, Kings Point, New York;

FLRC No. 7BA-133

National Treasury Employees Union and NTEU Chapter 098 and Internal Revenue 
Service and IRS, Memphis Service Center;

FLRC No. 78A-144

National Treasury Employees Union Chapters 137 and 146 and U.S. Customs 
Service, Region IV;

FLRC No. 78A-159

National Federation of Federal Employees, Local 15 and U.S. Army Amaments 
Materiel Readiness Command, Rock Island, Illinois;

M e  No. 78A-163

American Federation of Government Employees, AFL-CIO, Local 3407 and Defense 
Mapping Agency Hydrographic Center;

n-RC No. 7BA-164

National Treasury Employees Union, Chapters 103 and 111 and U.S. Customs 
Service, Region VII;
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National Treasury Employees Union and NTEU Buffalo District Joint Council 
and Internal Revenue Service. Buffalo District; i-

FLRC No. 78A-169 ^

National Treasury Employees Union and NTEU Chapter 49 and Internal Revenue 
Service, Manhattan District; i ; ; r

FLRC No. 78A-170 dK:

National Treasury Employees Union and NTEU Chapter 54 and Internal Revenue 
Service, Providence District; rjioi!

FLRC No. 78A-171

National Treasury Employees Union and NTEU Chapter 61 and Internal Revenue 
Service, Albany District;

FLRC No. 78A-168

FLRC No. 78A-178

American Federation of Government Employees, AFL-CIO, National Council of 
Social Security Payment Locals and Department of Health, Education, and 
Welfare, Social Security Administration, Bureau of Retirement and Survivors 

Insurance;

FLRC No. 78A-179

American Federation of Government Employees, AFL-CIO, International Counc. i 
of USMS Locals and Department of Justice, U.S. Marshals Service;

FLRC No. 78A-180

American Federation of Government Employees, AFL-CIO, Local 1581 and Depa^ 
ment of Health, Education, and Welfare, Social Security Administration^ 
Downtown District Office, Portland, Oregon;

FLRC No. 78A-182

National Treasury Employees Union and Internal Revenue Service; and
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National Treasury Employees Union and Internal Revenue Service.

Each of the above disputes involved the negotiability of union proposals 
under the provisions of E.O. 11491, as amended.

Council actions (December 28 and 29, 1978). The Council held in each of 
the cases that, particularly in view of the imminent effective date of the 
Federal Labor-Management Relations Statute (Title VII of the Civil Service 
Reform Act of 1978, 92 Stat. 1191), the applicability of which the parties 
did not address in their pleadings, no useful purpose would be served by 
further processing of the case. Accordingly, the Council dismissed the 
unions' petitions for review as in effect moot, without passing upon the 
merits of the appeals and without prejudice to the submission of the dis­
putes to the Federal Labor Relations Authority in conformity with the pro­
visions of the new statute and the regulations of the Authority issued 
thereunder.

FLRC No. 78A-186
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. ♦ WASHINGTON. 0 .a  20415

December 28, 1978
hr. Efiairy H- Eohinson 
Associate Geseral Counsel 
Katlonal Treasury Eoployees Dnion 
300 East Buntland Drive, Sul.te 104 
Austin, Texas 78752

ji
I

y

>•

Re: National Treastiry Employees Pnlon,
Chapter 6 and Internal Revenue Service, 
Nev Orleans District Office,
FLRC No. 78A-76

Dear Mr. Robinson:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency’s statement of position vlth respect to your 
petition, in the above-*entltled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
xinlon's proposal(s) under the provisions of E.O. 11491, as amended. Hovever, 
on January 11, 1979, the new Federal Labor-Management Relations Statute i""
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will 
become effective. The agency, in its determination, did not address the 
applicability of the new Statute to the disputed proposal (s). Likewise, 
neither the xmlon, nor the agency, considered the applicability of the new 
law to the disputed proposal (s) in any of their pleadings submitted to the 
Council in the present case.

Under.these circumstances, and particularly the ismlnent effective date of 
the new Statute, we believe that no -useftil purpose would be served by 
further processing of the Instant case. We shall, therefore, dismiss your 
petition for review as in effect moot, without passing upon the merits of 
yoTir appeal and without prejudice to your submission of the dispute to the 
Federal Labor Relations Authority in conformity with the provisions of the 
new Statute and with the regulations of the Authority Issued thereunder.

By the CoxmcU.

Sincerely,

cc: D. N. Reda 
IRS

M. A. Simms
Treasury

Henry B./Frazier III 
Executivp/Director

1284

!3S

c;
5i2Ps(

ire?,

'■srio'



December 29, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 2041S

Mr. Robert J. Englehart 
Staff Attorney
National Federation of Federal Employees 
1016 16th. Street, NW.
Vashiagton, D.C. 20036

Re: National Federation of Federal Employees, 
Local 1514 and Department of the Interior, 
Bureau of Indian Affairs, Phoeniat Indian 
High School, Phoeniz, Arizona,
FLRC No. 78A-96

Dear Mr. Englehart:

ite if

sj« 
,ts«i 
to til

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency’s statement of position with respect to your 
petition, in the above-entitled' case.

The dispute, as presented in your appeal, concerns the negotiability of the 
uaion's proposalCs) under th.e provisions of E.G. 11491, as amended. However, 
on Jantiary 11, 1979, the new Federal Labor-Management Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effective. The agency, in its determination, did not address the applicability 
of the new Statute to the disputed proposal(s). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposal(s) in any of their pleadings subtnitted to the Council in the present 
case.

Under these circ\jmstances, and particularly the imminent effective date of 
the new Statute, we believe that no useful ptorpose would be served by further 
processing of the Instant case. We shall, therefore, dismiss your petition 
for review as in effect moot, without passing vq)on the merits of your appeal 
and without prejudice to your submission of the dispute to the Federal Labor 
Belatlons Authority la conformity with the provisions of the new Statute and 
vith. the regulations of the Authority issued theretmder.

/

/

the Council.

Sincerely,

cc: J. F. McKune 

Interior

^.^-^enry B. Frazier III
V Executive Director
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December 29, 1978

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, K.W. • WASHINGTON, D.C. 20415

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Aventie, NW. 
Washington, D.C. 20005

Re: American Federation of Government 
Employees. AFL-CIO, Local 2116 and 
U.S. Merchant Marine Academy. Kings 
Point. New York. FLRC No. 78A-119

Dear Mr. King:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's-statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union*s proposal(s) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal La.bor-Management Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effective. The agency, in its determination, did not address the applicability 
of the new Statute to the disputed proposal(s). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposal(s) in any of their pleadings submitted to the Council in the present 
case.

Under these circumstances, and particularly the imminent effective date of 
the new Statute, we believe that no useful purpose would be served by further 
processing of the instant case. We shall, therefore, dismiss your petition 
for review as in effect moot, without passing upon the merits of your appeal 
and without prejudice to your sxibmission of the dispute to the Federal Labor 
Relations Authority in conformity with the provisions of the new Statute and 
with, the regulations of the Authority Issued thereunder.

By the Council.

Sincerely,

Vn Henry B. Frazier III
Executive Director

cc: J. M. Golden 
Commerce
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UNtTED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, O.a 20415

December 28, 1978

Ms. Joyce F. Glucksman 
Assistant Counsel 
National Treasury Employees Union 
3445 Peachtree Road, NE., Suite 930 
Atlanta, Georgia 30326

Re; National Treasury Employees Union and 
NTEU Chapter 09.8 and Internal Revenue 
Service and IRS, Memphis Service Center, 
FLRC No. 78A-133

Dear Ms. Glucksman:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's statement of position with respect to your 
petition,'in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union’s proposalCs) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will 
become effective. The agency, in its determination, did not address the 
applicability of the new Statute to the disputed proposalCs). Likewise, 
neither the union, nor the agency, considered the applicability of the new 
law to the disputed proposalCs) in any of their pleadings submitted to the 
Council in the present case.

Under these circumstances, and particularly the imminent effective date of 
the new Statute, we believe that no useful purpose would be served by 
further processing of the instant case. We shall, therefore, dismiss your 
petition for review as in effect moot, without passing upon the merits of 
your appeal and without prejudice to your submission of the dispute to the 
Federal Labor Relations Authority in conformity with the provisions of the 
new Statute and with the regulations of the Authority issued thereunder.

By the Council.

Sincerely,

Henry B.
Execut!

razier III
Director

cc: M. S. Sussman
IRS
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON. O.C. 80«X5

December 28, 1978

Hr. Laurence K.G. Poole 
Assistant Counsel 
National Treasury Employees Union 
3445 Peaclitree Road, KE., Suite 230 
Atlanta, Georgia 30326

Re:

Dear Mr. Poole:

National Treasury Employees Ualon 
Chapters 137 and 146 and U.S. Customs 
Service. Region IV. FLRC No. 78A-144

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency’s statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposal(s) under the provisions of E.O. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effective. The agency, in its determination, did not address the applicability 
of the new Statute to the disputed proposal(s). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposal (s) in any of their pleadings submitted to the Council in the present 
case.

Under these circumstances, and particularly the iaminent effective date of 
the new Statute, we believe that no useful purpose woxild be served by ftirther 
processing of the instant case. We shall, therefore, dismiss yotir petition 
for review as in effect moot, without passing t^on the merits of your appeal 
and without prejxidice to your submission of the dispute to the Federal Labor 
Relations Authority in conformity with the provisions of the new Statute and 
with, the regulations of the Authority issued thereunder.

By the Cornell.

Since] ely.

Henry B. Frazier II 
Executive Director

a;:

•sc
raes

cc: M. A. Simms 
Treasury
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December 28, 1978

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. • WASHINGTON, O.fc 2M15

Mr. Robert J. Englehart 
Staff Attorney
National Federation of Federal Employees 
1016 16th Street, NW.
Washington, D.C. 20036

Re; National Federation of Federal
Employees. Local 15 and U.S. Army 
Armaments Materiel Readiness Conrmand, 
Rock Island, Illinois. FLRC No. 78A-159

Dear Mr. Englehart:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposalCs) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
CTitle VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will 
become effective. The agency, in its determination, did not address the 
applicability of the new Statute to the disputed proposal(s). Likewise, 
neither the union, nor the agency, considered the applicability of the new 
law to the disputed proposal(s) in any of their pleadings submitted to the 
Council in the present case.

Under these circvmistances, and particularly the imminent effective date of 
the new Statute, we believe that no useful purpose would be served by 
further processing of the instant case. We shall, therefore, dismiss your 
petition for review as in effect moot, without passing upon the merits of 
your appeal and without prejudice to your submission of the dispute to the 
Federal Labor Relations Authority in conformity with the provisions of the 
new Statute and with the regulations of the Authority issued thereunder.

By the Council.

Sinc^ely,

Henry B.
Executi-\

razier III
Director

cc: W. C. Valdes 
Army

1289



UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STRECT, N.W. • WASHINCTON, D.C. 20«IS

Ms. Mary L7na Walker 
Acting Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NW. 
Washington, D.C. 20005

December 28, 1978

Re: American Federation of Government 
Employees, AFL-CIO, Local 3407 and 
Defense Mapping Agency Hydrographic 
Center. FLRC No. 78A-163

Dear Ms. Walker:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposal(s) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
CTitle VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effeictive. The agency, in its determination, did not address the applicability 
of the new Statute to the disputed proposal(s). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposal(s) in any of their pleadings submitted to the Council in the present 
case.

Onder these circumstances, and particularly the imminent effective date of 
the new Statute, we believe that no useful purpose would be served by further 
processing of the Instant case. We shall, therefore, dismiss your petition 
for review as In effect moot, without passing upon the merits of your appeal 
and without prejudice to your submission of the dispute to the Federal Labor 
Relations Authority in conformity with the provisions of the new Statute and 
with the regulations of the Authority issued thereunder.

By the Council.

Sincerely,

Henry B.
Executive

azier lli
Director

cc: C. Clewlow 
DOD
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET. N.W. • WASHINGTON. O.C. 20415

Hr. Mike Gaide
National Field Repreaentative 
National Treasury Employees Union 
209 Post Street, Suite 11112 
San Francisco, California 9A108

December 28, 1978

Re: National Treasury Employees Union.
Chapters 103 and 111 and U.S. Customs 
Service. Region VII. FLRC No. 78A-164

Dear Mr. Gaide:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's stateaent of position vith. respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposalCs) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
CTitle VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effective. The agency, in its determination, did not address the applicability 
of the new Statute to the disputed proposal(s). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposal(s) in any of their pleadings submitted to the Council in the present 
case.

Under these circumstances, and particularly the inminent effective date of 
the new Statute, we believe that no useful purpose would be served by further 
processing of the instant case. We shall, therefore, dismiss your petition 
for review as in effect moot, without passing upon the merits of your appeal 
and without prejudice to your submission of the dispute to the Federal Labor 
Relations Authority in confoxmlty with the provisions of the new Statute and 
with the regulations of the Authority Issued thereunder.

By the CoTmcil.

Sincerely,

Henry BwFrazier I
Executive Director

cc: G. Spinks 
Customs
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December 28, 1978

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET. N.W. • WASHINGTON, O.C. 20415
J.

Mr. Kenneth A. Davis 
Assistant Counsel 
N ational Treasury Employees Union 
1730 K Street, NW., Suite 1101 
Washington, D.C. 20006

Re; National Treasury Employees Union and
NTEU Buffalo District Joint Council and 
Internal Revenue Service, Buffalo District, 
FLRC No. 78A-168

Dear Mr. Davis:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposalCs) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-IIanagement Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will 
become effective. The agency, in its determination, did not address the 
applicability of the new Statute to the disputed proposal(s). Likewise, 
neither the union, nor the agency, considered the applicability of the new 
law to the disputed proposalCs) in any of their pleadings submitted to the 
Council in the present case.

Under these circumstances, and particularly the imminent effective date of 
the new Statute, we believe that no useful purpose would be served by 
further processing of the instant case. We shall, therefore, dismiss your 
petition for review as in effect moot, without passing upon the merits of 
your appeal and without prejudice to your submission of the dispute to the 
Federal Labor Relations Authority in conformity with the provisions of the 
new Statute and with the regulations of the Authority issued thereunder.

rsi

By the Council.

Sincerely,

Henry B./'Fi
Executiv^^i

azier III
rector

ce-
"'as:

irsi

•'is;

cc: J. Kurtz
IRS

1292



December 29, 1978

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET. N.W. • WASHINGTON. O.a 20415

Mr. Kenneth. A. Davis 
Assistant Coxmsel 
National Treasury Employees Union 
1730 K Street, NH., Suite llQl 
Washington, D.C. 20006

Re: National Treasury Employees Union and 
KTEU Chapter 49 and Internal Revenue 
Service, Manhattan District.
FLRC No. 78A-169

Dear Mr. Davis:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposal(s) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effective. The agency, in its determination, did not address the applicability 
of the new Statute to the disputed proposal(s). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposalCs) in any of their pleadings submitted to the Council in the present 
case.

Under these circimistances, and particularly the imminent effective date of 
the new Statute, we believe that no useful purpose would be served by further 
processing of the instant case. We shall, therefore, dismiss your petition 
for review as in effect moot, without passing upon the merits of your appeal 
and without prejudice to your submission of the dispute to the Federal Labor 
Relations Authority in conformity with the provisions of the new Statute and 
with the regulations of the Authority issued thereunder.

By the Council.

Sincerely,

''i.

n Henry B. Frazier III
Executive Director

cc: J. Kurtz
IRS
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December 29, 1978

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E SntOET, N.W. • WASHINGTON, O.C. 20415

Mr. Keimeth. A. Oavls 
Assistant Coxmsel 
National Treasury Employees Union 
1730 K Street, NW., Stiite 1101 
Washington, D.C. 20006

Re: National Treasury Employees Union and 
NTEU Chapter 54 and Internal Revenue 
Service, Providence District.
FLRC No. 78A-170

Dear Mr. Davis;

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposal(s) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
CTitle VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effective. The agency, in its determination, did not address the applicability 
of the new Statute to the disputed proposal(s). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposalCs) in any of their pleadings submitted to the Cotmcll in the present 
case.

Under these circumstances, and particularly the inmlnent effective date of 
the new Statute, we believe that no useful purpose would be served by further 
processing of the instant case. We shall, therefore, dismiss your petition 
for review as in effect moot, without passing upon the merits of your appeal 
and without prejudice to yotir submission of the dispute to the Federal Labor 
Relations Authority in conformity with the provisions of the new Statute and 
with the regulations of the Authority issued thereunder.

By the Council.

Sincerely,

Henry B. Frazier III
Executive Director

cc: J. Kurtz
IRS
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December 28, 1978

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. Kaimeth. A. Davis 
Assistant Counsel 
National Treasury Employees Union 
1730 K Street, NW., Suite U O l  
Washington, D.C. 20006

Re: National Treasury Employees Union and 
NTEU Chapter 61 and Internal Revenue 
Service. Albany District.
FLRC No. 78A-171

Dear Mr. Davis:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency’s statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposal(s) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
CTltle VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effective. The agency, in its determination, did not address the applicability 
of the new Statute to the disputed propdsalCs). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposal(s) in any of their pleadings submitted to the Council in the present 
case.

Under these circumstances, and partioilarly the imminent effective date of 
the new Statute, we believe that no useful ptirpose would be served by further 
processing of the instant case. We shall, therefore, dismiss your petition 
for review as in effect moot, without passing upon the merits of your appeal 
and without prejudice to your submission of the dispute to the Federal Labor 
Relations Authority in conformity with the provisions of the new Statute and 
with the regulations of the Authority Issued thereunder.

By the Council.

Sincerely,

Henry B.
Executive

zier III
irector

cc: J. Kurtz
IRS
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON. O.C. 204X5

December 28, 1978

Mr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Govermnpnt 

Employees, AFL-CID 
1325 Massachusetts Avenue, Ntf.
Washington, D.C. 20005

Re; American Federation of Govemment
Baployees, AFL-CIO, National Council of 
Social Security Payment Locals and 
Department of Health.. Education, and 
Welfare. Social Seciirity Administration. 
Bureau of Retirement and Survivors 
Instnrance, FLRC No. 78A-178

Dear Mr. King;

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency’s statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union’s proposal(s) under the provisions of E.G. 11491, as amended. However, 
on Jantoary 11, 1979, the new Federal Labor-Management Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effective. The agency, la its determination, did not address the applicability 
of the new Statute to the disputed proposal(s). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposal (s) In any of their pleadings submitted to the Coxmcil In the present 
case.

Under these clrctmstances, and particularly the imminent effective date of 
the new Statute, we believe that no useful ptirpose would be served by further 
processing of the instant case. We shall, therefore, dismiss your petition 
for review as in effect moot, without passing i^on the merits of your appeal 
and without prejudice to your submission of the dispute to the Federal Labor 
Relations Authority In conformity with the provisions of the new Statute and 
with the regxilatlons of the Authority issued thereunder.

By the Council.

Since;sly.

Henry B ./ F r a z ie r  I l y
Exe cu tive  D ire c to r

cc: R. Hacker
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON. O.C 20415

December 28, 1978
Hr. Ronald D. King, Director 
Contract and Appeals Division 
American Federation of Govemoent 

Employees, ATL-CID 
1325 Massachusetts Avenue, NV. 
Washington, D.C. 20005

Re: American Federation of Government
Enroloyees, AFL-CIO. International Council 
of PSMS Locals and Department of Justice, 
U.S. Marshals Service. FLRC No. 78A-179

Dear Mr. King;

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's propiosal(s) under the provisions of E.O. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will become 
effective. The agency, in its determination, did not address the applicability 
of the new Statute to the disputed proposal (s). Likewise, neither the union, 
nor the agency, considered the applicability of the new law to the disputed 
proposal (s) in any of their pleadings subtcLtted to the Council in the present 
case.

Under these circumstances, and particularly the imminent effective date of 
the new Statute, we believe that no useful ptirpose would be served by further 
processing of the instant case. We shall, therefore, dismiss your petition 
for review as in effect moot, without passing tq>on the merits of your appeal 
and without prejudice to your submission of the dispute to the Federal Labor 
Relations Authority in conformity with the provisions of the new Statute and 
with the regulations of the Authority Issued thereimder.

By the Council.

Henry B.'mazier III
Exe cutivey Director

cc: A. Ross 
Justice
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December 28, 1978

UNHTED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET. N.W. • WASHINGTON. O.C. 20415

Ms. Mary Lynn Walker 
Acting Director 
Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Avenue, NV. 
Washington, D.C. 20005

Re: American Federation of Government 
Employees, AFL-CIO, Local 1581 and 
Department of Health, Education, and 
Welfare, Social Security Administration, 
Downtown District Office, Portland, 
Oregon. FLRC No. 78A-180

Dear Ms. Valker:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposal(s) under the provisions of E.O. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will 
become effective. The agency, in its determination, did not address the 
applicability of the new Statute to the disputed proposal(s). Likewise, 
neither the union, nor the agency, considered the applicability of the new 
law to the disputed proposal(s) in any of their pleadings submitted to the 
Council in the present case.

Under these circumstances, and particularly the imminent effective date of 
the new Statute, we believe that no useful purpose would be served by 
further processing of the instant case. We shall, therefore, dismiss your 
petition for review as in effect moot, without passing upon the merits of 
your appeal and without prejudice to your submission of the dispute to the 
Federal Labor Relations Authority in conformity with the provisions of the 
new Statute and with the regulations of the Authority issued thereunder.

By the Council.

Sincerely,

Henry B, C r a z ie r  I I I
Exe cu tive  D ire cto r

2S

2£i

cc: R. Hacker
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December 28, 1978

UNfTED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. • WASHINGTON, O .t  20415

Mr. Robert M. Tobias 
General Coimsel
National Treasury Employees Dnion 
1730 K Street, NW., Sxiite 1101 
Washington, D. C. 20006

Re: National Treasury Employees Union and 
Internal Revenue Service. FLRC No. 78A-182

Dear Mr. Tobias:

Reference is made to your petition for review of a negotiability determina­
tion by the agency, and the agency's statement of position with respect 
to your petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of 
the union's proposal(s) under the provisions of E.G. 11491, as amended. 
However, on January 11, 1979, tihe new Federal Labor-Management Relations 
Statute (Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) 
will become effective. The agency, in its determination, did not address 
the applicability of the new Statute to the disputed proposal(s). Likewise, 
neither the union, nor the agency, considered the applicability of the new 
law to the disputed proposal(s) in any of their pleadings submitted to 
the Council in the present case.

Under these circumstances, and particularly the imminent effective date 
of the new Statute, we believe that no useful purpose would be served by 
further processing of the instant case. We shall, therefore, dismiss your 
petition for review as in effect moot, without passing upon the merits 
of your appeal and without prejudice to your siibmission of the dispute 
to the Federal Labor Relations Authority in conformity with the provisions 
of the new Statute and with the regulations of the Authority issued 
thereunder.

By the Council.

Sincerely,

Henry
Ezecu

Frazier I 
Director

c c : J .  K u rtz
IR S
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Deceanbe.j: 29* 1978

UNfTED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. • WASHINGTON. D.& 20415

Mr. Robert M. Tobias 
General Couasel
National Treasury Employees Union 
1730 K Street, NW., Suite 1101 
Washington, D.C. 20006

Re: National Treasury Employees TJniop 
and Internal Revenue Service.
FLRC No. 78A-186

Dear Mr. Tobias:

Reference is made to your petition for review of a negotiability determination 
by the agency, and the agency's statement of position with respect to your 
petition, in the above-entitled case.

The dispute, as presented in your appeal, concerns the negotiability of the 
union's proposalCs) under the provisions of E.G. 11491, as amended. However, 
on January 11, 1979, the new Federal Labor-Management Relations Statute 
(Title VII of the Civil Service Reform Act of 1978, 92 Stat. 1191) will 
become effective. The agency, in its determination, did not address the 
applicability of the new Statute to the disputed proposal(s). Likewise, 
neither the union, nor the agency, considered the applicability of the new 
Law to the disputed proposal(s) in any of their pleadings submitted to the 
Council in the present case.

Under these circtsnstances, and particularly the Imminent effective date of 
the new Statute, we believe that no useful purpose would be served by 
further processing of the instant case. We shall, therefore, dismiss your 
petition for review as in effect moot, without passing upon the merits of 
your appeal and without prejudice to your submission of the dispute to the 
Federal Labor Relations Authority in conformity with the provisions of the 
new Statute and with the regulations of the Authority issued thereunder.

By the Council.

Sincerely,

\^Henry B. Frazier III 
uTtxecutive Director

c c : J .  K u rtz
IRS
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The American Federation of Government Employees requested a statement on 
certain alleged major policy issues which, according to its submission, 
arose out of a dispute between AFGE Local 12 and the Department of Labor 
over a negotiated "memorandum of understanding" dealing with the Department's 
promotion procedures.

Council action* (February 24, 1978). The Council decided that the questions 
presented by the AFGE request concerning the Department of Labor's inquiry 
to the U.S. Civil Service Commission as to whether the disputed memorandum 
conformed to Commission regulations, and concerning the participation of 
individual Council members in any proceedings which may grow out of the 
dispute between AFGE Local 12 and the Department of Labor, did not satisfy 
the considerations governing the issuance of statements on major policy 
issues set forth in section 2410.3 of the Council's rules. Accordingly, 
the Council denied the AFGE's request.

No. 7 7P -4

* The Secretary of Labor did not participate in this decision.
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February 24, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, D.C. 20415

Mr. John W. Mulholland 
Director, Labor Management 

Services Department 
American Federation of

Government Employees, AFL-CIO -jno 
1325 Massachusetts Ave., NW.
Washington, D.C. 20005 ;,;;i

Re: FLRC No. 77P-4

Dear M r . Mulholland:

This is in further reply to your request for a statement on certain alleged 
major policy issues:

’ir_ _
I. What is the propriety of the Civil Service Commission getting 

involved in questions of negotiability on a unilateral basis?

2. What is the propriety of the Commission becoming involved in 
labor management disputes within the Labor Department prior to 
Section SCe") actions by the parties?

3. Should the Secretary of Labor and/or the Commission be involved 
in the consideration by the Council of an issue generating from 
the present dispute relating to promotions between AFGE Local 12 
and the Department of Labor?

4. In the event the preceding question is answered in a way indicatir ' 
that the two Council members should be excused, or that they choos 
to do so, can other parties be appointed to participate?

According to your submission, this request arises out of a dispute between 
Local 12 of the American Federation of Government Employees (the union) an< 
the Department of Labor (the agency) concerning a certain negotiated "memo­
randum of understanding" dealing with the agency's promotion procedures.
You indicate that, following negotiation, the agency requested from the 
U.S. Civil Service Commission an opinion as to the validity of the memo­
randum. You further indicate that the Commission did not obtain the views 
of the union before finding the memorandum in violation of "the requiremen i5) 
that [promotion] selections be made according to merit," and assert that 
the agency, apparently relying upon the Commission's finding, has refused 
to implement the memorandum. Accordingly, you request the Council to isst (6);,-. 
a statement on the questions which you present.

0]
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The Council has considered carefully your request for a statement on major 
policy issues and has determined that it does not satisfy the considera­
tions governing the issuance of statements on major policy issues set forth 
in section 2430.3 of the Council's rules.

With respect to the first alleged major policy issue on which you seek a 
Council statement, concerning the Civil Service Commission's alleged 
"involvement" in questions of negotiability, the Council is of the opinion 
that this alleged issue has no general applicability to the overall program 
in assuring the effectuation of the purposes of the Order as provided in 
section 2410.3(a) of the Council's rules. Your submission to the Council 
contains nothing to show that the Commission, in responding to the agency’s 
inquiry as to whether the disputed memorandum conformed to Commission regu­
lations, was "involved in questions of negotiability on a unilateral basis." 
In fact, according to your submission, the Commission stated in its response 
that "[w]e have not considered the Memorandum in relation to the provisions

1/ Section 2410.3 of the Council's rules provides:

(a) The Council shall, in its discretion, issue interpretations of 
the order and statements on major policy issues which it 
deems to have general applicability to the overall program in 
assuring the effectuation of the purposes of the order. . . .

(b) In deciding whether to issue an interpretation or a policy 
statement, the Council shall consider:

(1) Whether the question presented can more appropriately 
be resolved by other means available under law, other 
Executive orders, regulation or the order;

(2) Where other means are available, whether Council action 
would prevent the proliferation of cases involving the 
same or similar questions of interpretation or major 
policy issue;

(3) Whether the resolution of the question presented would have- 
general applicability to the overall program;

(4) Whether the issue currently confronts parties in the context 
of a labor-management relationship;

(5) Whether the question is presented jointly by the parties 
involved; and

(6) Whether Council resolution of the question of interpretation 
or major policy issue would promote constructive and co­
operative labor-management relationships in the Federal 
service and would otherwise promote the purposes of the order.
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of E.O. 11491, as amended, because that responsibility is vested in the 
Federal Labor Relations Council.” Furthermore, in responding to the 
request of the Labor Department, the Civil Service Commission clearly 
was exercising its authority under, among other things, section 25(a) of 
E.O. 11491, as amended. That provision requires the Civil Service 
Commission to "establish and maintain a program for the policy guidance 
of agencies on labor-management relations in the Federal service . . . .  
[and] to assist in assuring adherence to its provisions and merit system 
requirements . . . ."

Similarly, as regards your second alleged major policy issue, the Council 
finds that it, like the first issue, has no general applicability to the 
overall program in assuring the effectuation of the purposes of the Order 
as provided in section 2410.3(a) of the Council's rules and therefore does 
not meet the requirements under which the Council will issue interpretations 
and policy statements. Moreover, decisions issued by the Commission pur­
suant to section 6(e) of the Order may be appealed to the Council as pro­
vided in section 4(c)(1) of the Order and part 2411 of the Council's rules. 
Therefore questions which you may wish to raise concerning any proceedings 
held pursuant to section 6(e), can, in the Council's opinion, "more appro­
priately be resolved by other means available under . . . the order" and 
thus do not warrant the issuance of a major policy statement under 
section 2410.3(b)(1) of the Council's rules .A'

As to the third and fourth policy issues which you propose, it has been 
the established practice of the members of the Council to withdraw from

2J The Council has been advised that the union has filed with the Vice «
Chairman of the Commission, pursuant to section 6(e) of the Order and the 
regulations of the Assistant Secretary of Labor, an application for decision 
on grievability or arbitrability arising out of two grievances alleging 
"non-application" by the agency of the disputed memorandum. The Council has 
been further advised that this application was filed prior to the instant 
request. In this respect, the Council notes that section 2410.4(b) of 
its rules provides:

The Council will not consider a request [for an interpretation or policy 
statement] related to a pending petition, application, charge, or 
complaint which the Council is advised has been filed pursuant to 
the Assistant Secretary's regulations unless the party involved in the 
case filing the request with the Council has first secured the prior 
approval of the Assistant Secretary.

While our decision herein is made on other grounds, it should be pointed out 
that the necessary approval (which, in this case, would be obtained from 
the Vice Chairman) has not been secured, nor does the union request that the 
Council waive its requirement for such approval.
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participation in cases to which they are parties. Thus, the Secretary of 
L ab or does not participate in the decision of cases to which the Department 
of Labor is itself a party (See, e.g., Labor-Management Services Adminis- 
fration» Department of Labor (Decision and Order of Vice Chairman of 
U.S. Civil Service Commission No. 34), FLRC No. 77A-43 (Aug. 23, 1977), 
R e p o rt No. 135). Furthermore, any issue as to the participation of indi­
vidual members of the Council in any proceedings which may grow out of 
this dispute and which may be brought before the Council under section 4(c) 
of the Order can be resolved as those proceedings arise. The Council 
therefore finds that your third and fourth proposed policy issues, which 
can be resolved by other means available under the Order, do not meet 
the requirements of section 2410.3(b)(1) of the Council’s rules.

Accordingly, your request for a statement on major policy issues is denied.

O /
By the Council.—

Sincerely,

Henry B ^ ^ r a z i e r  III^ 
Executiv^Joirector

cc: Mr. P- H. Jensen 
Labor

oif*®

3/ The Secretary of Labor did not participate in this decision.
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Pursuant to section 4(b) of the Order and section 2410.3 of the Council’s 
rules and regulations (5 CFR 2410.3), In response to a request by the 
American Federation of Goveiniment Employees, the Council determined to 
provide an interpretation of the Order with respect to the issues:

(1) Does the Order impose an affirmative obligation upon an agency 
head to render a determination on the negotiability of bargaining 
proposals when requested by a labor organization?

Ih
(2) Whether or not the union headquarters may assume that [an agency ... 

head's] refusal to make a [negotiability] determination is an _ 
adverse determination and request a review by the Council under
the provisions of Part 2411.24 [of the Council's rules]. May „
such a request be made and will the Council grant such a review?

Council action (March 16, 1978). The Council determined, for reasons fully”' 
detailed in its interpretation, that:

(1) The Order imposes an affirmative obligation upon an agency head to;"" 
render a determination on the negotiability of bargaining proposals; ' 
when requested by a labor organization provided that an issue as ~'- 
to the negotiability of such proposals has developed "in connectior-- 
with negotiations'* as required by section 11(c) of the Order. ■-

(2) Where the union shows that the issue as to the negotiability of  ̂
the bargaining proposals has developed "in connection with nego­
tiations" as provided in section 11(c) of the Order, and that the : 
agency has not made a timely determination concerning the 
negotiability of the bargaining proposals as provided in section £; 
2411.24(c) of the Council's rules, the union may seek Council 
review of the negotiability issue without a prior determination 
of the agency head.

FLRC No. 77P-3

on
■::nes:

:v
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INTERPRETATION OF THK ORDER

Pursuant to section 4(b) of Executive Order 1149.1, as amended, and section 
2410.3 of the Council's rules and regulations (5 CFR 2410.3), the Council 
has considered a request from the American Federation of Government 
Employees for an Interpretation of the Order and the Council's rules. The 
Council determined that the request raises an issue which has general appli­
cability to the Federal labor-management relations program in assuring the 
effectuation of the purposes of the Order and consequently warrants the 
issuance of an Interpretation of the Order.

In its request, AFGE referred to a situation involving collective-bargaining 
negotiations between the United States Coast Guard Academy and AFGE Local 
3655. It appears from that request and from a submission by the Department 
of Transportation (DOT) that in December 1976, the Academy advised the Local 
that certain of its negotiation proposals were nonnegotiable. Subsequently, 
the Local consulted with the AFGE National Office and developed revised 
proposals which were submitted to the Academy in August and/or September 
1977.1/

According to AFGE's request, the Academy advised the Local that the revised 
proposals were nonnegotiable and on September 15 the AFGE National Office 
requested an agency head negotiability determination from DOT.

On September 26 the Academy wrote the Local denying that it had taken a 
position on the negotiability of the revised proposals and suggesting 
postponement of negotiations in view of the pendency of the request for an 
agency head determination. On September 27 the Local wrote the Academy 
expressing regret on the postponement and requesting a determination by the 
Academy that the revised proposals were either negotiable or nonnegotiable 
and to include a written notification of any proposal found nonnegotiable. 
Finally, on October 14, DOT wrote the AFGE National Office concluding that 
its request for an agency head negotiability determination was premature 
because the parties had not sought viable alternatives,^/ denying that the 
Academy had taken a position on the negotiability of the revised proposals.

k UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

FLRC No. 77P-3

1/ The exact date(s) that the revised proposals were presented to the 
Academy is not clear from the parties' submissions to the Council.

2/ DOT cited Council Information Announcement, September 10, 1973, 
portions of which are quoted infra.
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and suggesting that negotiations between the Local and the Academy resume.
In this context, AFGE has asked the following questions:

Does the Order impose an affirmative obligation upon an agency head to 
render a determination on the negotiability of bargaining proposals 
when requested by a labor organization?

[W]hether or not the union headquarters may assume that [an agency $.
head's] refusal to make a [negotiability] determination is an adverse j 
determination and request a review by the Council under the provisions ji 
of Part 2411.2A [of the Council’s rules]. May such a request be made 
and will the Council grant such a review?

Executive Order 11491, as amended, contains procedures for resolving -
negotiability issues which might arise between parties to negotiations. ^
Section 11(c) provides, in pertinent part:

(c) If, in connection with negotiations, an issue develops as to 
whether a proposal is contrary to law, regulation, controlling agree- ,J... 
ment, or this Order and therefore not negotiable, it shall be resolved 
as follows:

(2) An issue other than as described in subparagraph (1) of this 
paragraph which arises at a local level may be referred by either 
party to the head of the agency for determination;

(4) A labor organization may appeal to the Council for a decision 
when—

(i) it disagrees with an agency head's determination that a proposal ; 
would violate applicable law, regulation of appropriate authority out- 
side the agency, or this Order, or '

(ii) it believes that an agency's regulations, as interpreted by
the agency head, violate applicable law, regulation of appropriate “= ■
authority outside the agency, or this Order, or are not otherwise
applicable to bar negotiations under paragraph (a) of this section. __

:
The underlying philosophy of the section 11(c) procedures for resolving 
negotiability issues is discussed in the report which led to the issuance 
of E.O. 11491, where it is stated that:V

Where disputes develop in connection with negotiations at the local 
level as to whether a labor organization proposal is contrary to law - 
or to agency regulations or regulations of other appropriate author- '=r:al 
ities and therefore not negotiable, the labor organization should have

___________________________________________________  ,̂ j
3̂ / Labor-Management Relations in the Federal Service (1975), at 71. '̂st

'-y ct
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the right to refer such disputes immediately to agency headquarters for 
an expeditious determination.

Issues as to whether a proposal advanced during negotiations, either at 
the local or national level, is not negotiable, because the agency head 
has determined that it would violate any law, regulation or rule estab­
lished by appropriate authority outside the agency may be referred to 
the Federal Labor Relations Council for decision. Similarly, issues as 
to whether an agency's I'egulations are contrary to the new order, to 
interpretations of the order issued by the Council, or to applicable 
law or regulations of appropriate authorities, should be referred to the 
Council for decission.

Thus, under the procedures established by section 11(c) of the Order, it was 
clearly intended that if a dispute concerning the negotiability of a bar­
gaining proposal should develop in connection with negotiations at the local 
level the labor organization should have the right to refer such disputes 
iiranediately to agency headquarters for an expeditious determination.
Further, the labor organization could thereafter seek Council review of an 
agency head determination of nonnegotiability. Moreover, as referenced in 
AFGE's question, the Council's rules of procedure implementing the provi­
sions of section 11(c) impose time limits on an agency head in these 
circumstances and permit a labor organization to request Council review of 
a negotiability issue without a prior determination by the agency head 
where he fails to meet the time limits.

While procedures are available for requesting Council review of a 
negotiability issue without a prior determination by an agency head, it 
must be noted that such procedures are appropriate only where, among other 
things, a negotiability dispute has developed in connection with negotiations. 
That is, the conditions for Council review prescribed in section 11(c) of 
the Order are not met where the proposals which are the subject of an appeal 
are not the product of, and were not considered in, local negotiations as

4/ Section 2411.24(c) of the Council's Rules and Regulations provides:

(c) Review of a negotiability issue may be requested by a labor 
organization under this subpart without a prior determination by the 
agency head, if the agency head has not made a decision—

(1) Within 45 days after a party to the negotiations initiates 
referral of the issue for determination, in writing, through prescribed 
agency channels; or

(2) Within 15 days after receipt by the agency head of a written 
request for such determination following referral through prescribed 
agency channels, or following direct submission if no agency channels 
are prescribed.
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required by the O r d e r S u c h  a requirement gives the parties to 
negotiations an opportunity to work out their differences to the maximum 
extent possible without intervention by the Council or the other third 
parties in the program. In this regard the Council has stated:^/

[T]he Council has concluded that some negotiability disputes have been 
brought to the Council prematurely. In some instances, management 
representatives have failed to offer feasible, negotiable alternatives 
to union proposals when they believe the union's proposals to be non- 
negotiable. Instead, the management representatives have simply 
asserted that the union proposals are nonnegotiable giving the unions 
no alternative but to appeal or to drop the matter from negotiations.
On the other hand, where management has offered alternatives, some 
union representatives have appealed the negotiability of their proposals 
without first considering and discussing the management proposals at 
the bargaining table. Both actions are a disservice to labor-management 
relations and demonstrate a failure on the part of the parties to 
attempt to work matters out bilaterally.

A fundamental purpose of the labor-management relations program is to 
give unions and agencies an opportunity to work out their differences 
to the maximum extent possible without intervention by the Council or 
the other third parties in the program. Therefore, parties are urged, 
where appropriate, (1) to take full advantage of the opportunity to work 
out mutually acceptable language designed to deal with problems peculiar 
to the installations involved and jointly seek exceptions to agency 
regulations, and (2) to seek feasible, acceptable alternatives to pro­
posals which are allegedly nonnegotiable before appealing the matter to 
the Council.

In summary, the answers to AFGE's questions are as follows:

(1) The Order imposes an affirmative obligation upon an agency head to 
render a determination on the negotiability of bargaining proposals 
when requested by a labor organization provided that an issue as to 
the negotiability of such proposals has developed "in connection 
with negotiations" as required by section 11(c) of the Order.

(2) Where the union shows that the issue as to the negotiability of the 
bargaining proposals has developed "in connection with negotiations" 
as provided in section 11(c) of the Order, and that the agency has 
not made a timely determination concerning the negotiability of the 
bargaining proposals as provided in section 2411.24(c) of the

_5/ AFGE Local 2151 and General Services Administration, Region 3 . 3 FLRC 
668, 672 [FLRC No. 75A-28 (Oct. 8, 1975), Report No. 86].

Information Announcement, September 10, 1973, 1 FLRC 674.
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Council's rules, the union may seek Council review of the 
negotiability issue without a prior determination of the agency head.

By the Council,

Henry 
Executi

Issued: March 16, 1978

tli

io;; I 
tas
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FLRC No. 78P-2

Pursuant to section 4(b) of the Order and section 2410.3(a) of the Council's 
rules and regulations (5 C.F.R. 2410.3(a)), the Council determined to 
provide an interpretation of the Order with respect to the application 
of section 24(1) of the Order to agreement provisions allegedly inconsist­
ent with specific provisions of the Order.

Council action (August 9, 1978). The Council determined, for reasons 
detailed in its interpretation, that section 24(1) of the Order maintains 
the validity of otherwise lawful provisions in an agreement entered into 
between an agency and the exclusive representative of its employees before 
January 17, 1962, if such agreement has been renewed or continued in -
substance after that time, and notwithstanding any inconsistency of such a 
provisions with limitations or proscriptions imposed by the Order itself.

;;;
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INTERPRETATION OF THE ORDER

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C. 20415

FLRC No. 78P-2

The Council is informed that a number of questions have recently arisen 
concerning the meaning of section 24(1) of E.O. 11491 (the Order), in 
circumstances where the agreement entered into before the effective date 
of E.O. 10988 (Jan. 17, 1962) contains provisions allegedly violative of 
relevant provisions of the Order. To assure the effectuation of the 
purposes of the Order, including the prevention of an unwarranted pro­
liferation of cases involving such questions, the Council has determined, 
pursuant to section 4(b) of the Order and section 2410.3(a) of the Council's 
rules of procedure (5 C.F.R. 2410.3(a)), to provide an interpretation of 
section 24(1) as applied to agreement provisions allegedly inconsistent 
with specific provisions of the Order.

Section 24(1) of the Order, similar to section 15 of E.O. 10988, provides 
as follows:

Sec. 24. Savings clauses. This Order does not preclude—

(1) the renewal or continuation of a lawful agreement between 
an agency and a representative of its employees entered into 
before the effective date of Executive Order No. 10988 
(January 17, 1962) . . . .

As indicated when the Order was adopted, section 24(1) is intended to 
"grandfather" those agreements lawfully entered into before January 17, 1962 
(Labor-Management Relations in the Federal Service (1969) at 55). In other 
words, section 24(1) is intended to maintain the viability of provisions 
in an agreement entered into before January 17, 1962, which would otherwise 
be limited or proscribed by constraints imposed solely in the Order itself.

Thus, otherwise valid provisions in an agreement entered into before 
January 17, 1962, which agreement was renewed or continued in substance 
after that time, would not be rendered inoperative or invalid because they 
conflict with provisions of the Order. Where an otherwise valid provision 
in an agreement entered into before January 17, 1962, conflicts with the 
Order, the agreement provision remains viable and operative.

To repeat, therefore, section 24(1) of the Order maintains the validity of 
otherwise lawful provisions in an agreement entered into between an agency
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and the exclusive representative of its employees before January 17, 1962, 
if such agreement has been renewed or continued in substance after that 
time, and notwithstanding any inconsistency of such provisions with 
limitations or proscriptions imposed by the Order itself.

By the Council.

Henry B. 
Executivi^

i i i ^
Director

Issued: August 9, 1978
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The American Federation of Government Employees requested a statement on 
the following major policy issue:

To what extent, if any, can management make demands upon 
a union regarding its choice of representatives, internal 
structure, and/or other internal matters and whether or 
not it can refuse to bargain until the union meets these 
demands.

Council action (August 16, 1978). The Council determined that the request 
did not satisfy the considerations governing the issuance of interpretations 
and policy statements set forth in section 2410.3(b) of the Council's 
rules. In the Council's opinion, the question presented, in the circum­
stances more fully described in its letter, could more appropriately be 
resolved by other means available under the Order. Furthermore, nothing 
in the request indicated that Council action in lieu of other means 
available for resolution would prevent the proliferation of cases involving 
the same or similar questions. Accordingly, the Council denied the 
request.

FLRC No. 78P-1

1317



August 16, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON, O.C. 20415

Mr. Ronald D. King, Director 

Contract and Appeals Division 
American Federation of Government 

Employees, AFL-CIO 
1325 Massachusetts Ave., NW. 
Washington, D.C. 20005

Dear Mr. King:

Re: FLRC No. 78P-1

This is in further reply to your request for a statement on a major policy 
issue.

Based upon your request and the views of the Defense Logistics Agency (DLA), 
it appears that a reorganization by Department of Defense (DoD) resulted 
in the creation of five Defense Property Disposal Regions (DPDR’s), three 
of which are involved in the instant request. During the reorganization,
DLA granted a request from several national unions that all existing dues 
withholding arrangements with the locals covering employees who were to be 
affected by the reorganization continue until the representation dispute 
that resulted from the reorganization was resolved. Resolution of the 
representation dispute by the Assistant Secretary resulted in the American 
Federation of Government Employees (AFGE), the International Association 
of Machinists and Aerospace Workers and the Metal Trades Department being 
jointly certified as the exclusive representative of the employees in each 
of three separate DPDR units .A' Following resolution of the representation 
dispute, DLA took the position in negotiations with AFGE that the jointly 
certified labor organizations had not established local organizations or 
councils of locals in any of the three DPDR's to assume the responsibilities 
of the certified bargaining representative of the employees. Thereafter 
DLA informed the jointly' certified labor organizations that since no 
effective action had been taken to establish local labor organizations, 
there was no legal justification for the continuation of the dues withholding 
arrangements and the disbursal of the dues to the unions which formerly 
represented the employees now included in the newly created units. After 
notice and discussions with AFGE, DLA terminated the dues withholding 
arrangements.

\! Defense Property Disposal Service, Defense Property Disposal Regions, 
Memphis, Columbus, and Ogden, et al., A/SLMR No. 779 (Jan. 19, 1977).
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In this context, you request the Council to issue a statement on the 
following question:

To what extent, if any, can management make demands upon a 
union regarding its choice of representatives, internal 
structure, and/or other internal matters and whether or not 
it can refuse to bargain until the union meets these demands?

DLA concurs with AFGE that a major policy issue is raised which clearly 
merits Council review— contending further that subsidiary questions flow 
from the major policy issue posed by AFGE, specifically:

a. What responsibilities, with respect to an agency-wide 
consolidated unit, approved and certified by the DOL 
[Department of Labor], does Section 18 of E.O. 11491 place 
upon a labor organization certified as that unit's exclusive 
bargaining representative?

b. What corresponding responsibilities does it impose 
upon the head of the agency who is specifically enjoined, 
by the provisions of Section 18, to "accord recognition 
only to a labor organization that is free from corrupt 
influences and influences opposed to basic democratic 
principles"?

c. Does the Constitution of the AFGE (i.e., the National 
Federation) contain the same or comparable guarantees 
against violation of the "Standards of Conduct" (Part 204,
Title 29, Code of Federal Regulations) which are commonly 
contained in the constitutions of AFGE local unions so as 
to provide acceptable prima facie evidence that, when the 
AFGE National Office is performing the functions of a 
certified exclusive bargaining agent in a given Federal 
bargaining unit, it has taken sufficient, effective safe­
guards to ensure that it will always perform those functions 
in a way that is "free from corrupt influences and influences 
opposed to basic democratic principles"? [Emphasis in 
original.]

The Council has considered carefully your request for a statement on a 
major policy issue and DLA's response and has determined that it does 
not satisfy the considerations governing the issuance of interpretations 
and policy statements set forth in section 2410.3(b) of the Council's 
rules, which provides in pertinent part:

(b) In deciding whether to issue an interpretation or 
a policy statement, the Council shall consider:
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(1) Whether the question presented can more 
appropriately be resolved by other means available 
under law, other Executive orders, regulation or 
the order;

(2) Where other means are available, whether Council 
action would prevent the proliferation of cases involving 
the same or similar question of interpretation or 
major policy issue[.]

In the Council's opinion, the question presented, which in essence concerns 
whether, in the circumstances described, DLA has engaged in conduct which 
would constitute a refusal to comply with obligations owed the exclusive 
representative, can more appropriately be resolved by other means available 
under the Order. In this regard, it is noted that section 6(a)(4) of the 
Order authorizes the Assistant Secretary of Labor for Labor-Management 
Relations to decide unfair labor practice complaints filed pursuant to 
section 19.^/ In this connection, as indicated in your request, it is 
alleged that DLA's "refusal to conduct negotiations because of these 
nonnegotiable demands [concerning] union representation and structure— is 
clearly a per se violation of section 19(a)(1) and (6) of the Order."
Also, your request states that "the avenue of the Assistant Secretary 
might seem available in processing this case strictly on an unfair labor 
practice basis." It is noted further that the final decision of the 
Assistant Secretary may be appealed to the Council as provided for in 
section 4(c)(1) of the Order and the Council's implementing regulations 
in part 2411. Furthermore, nothing in the request indicates that Council ®
action under part 2410 in lieu of other means available for resolution 
would prevent the proliferation of cases involving the same or similar 
question in connection with other unit consolidations.

j,

2J Section 19 provides in pertinent part:

Unfair labor practices. (a) Agency management shall not—

(5) refuse to accord appropriate recognition to a labor organization 
qualified for such recognition; or

(6) refuse to consult, confer, or negotiate with a labor organization 
as required by this Order.
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Accordingly, your request for a statement on a major policy issue is 

denied.

By the Council.

Henry B. FraVier III I' 
Executive l>rrector

cc: W. Hart 
DLA

Brigadier General W. R. Coleman 
USAF

R. Simboli 
DPDS

J. Meese 
lAM

S. Stein 

MTC
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The American Federation of Government Employees requested an interpre­
tation of the Order and a statement on a major policy issue concerning 
the following question:

Whether the Order or Council policy permits agency management to
exclude positions from an established collective bargaining unit
without first utilizing the Assistant Secretary's clarification
of unit processes?

Council action (December 22, 1978). The Council determined that the 
request did not satisfy the considerations governing the issuance of 
interpretations and policy statements set forth in section 2410.3(b) of 
the Council’s rules. In the Council’s opinion, in view of the fact 
that the Assistant Secretary has been granted authority under the Order 
to decide questions concerning exclusive recognition and that he has 
developed and applied clearly stated policies in this regard, which 
have been determined by the Council to be consistent with the purposes 
of the Order, the issuance of an interpretation of the Order or a 
statement on a major policy issue is not necessary to promote the 
purposes of the Order. Accordingly, the Council denied the request.

FLRC No. 78P-3
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December 22, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET. N.W. • WASHINGTON, D.C. 20415

Hr. William J. Stone 
Staff Counsel

American Federation of Government 
Employees, AFL-CIO 

1325 Massachusetts Ave., NW.
Washington, D.C. 20005

Re: Ii’LRC No. 78P-3

Dear Mr. Stone:

This is in further reply to your request for an interpretation of the 
Order and a statement on a major policy issue.

You request the Council to issue an interpretation and a statement on 
the following question:

Wliether the Order or Council policy permits agency management 
to exclude positions from an established collective bargaining 
unit without first utilizing the Assistant Secretary's clarifi­
cation of unit processes?

The Council has considered carefully your request and has determined that 
it does not satisfy the considerations governing the issuance of inter­
pretations and policy statements set forth in section 2410.3(b) of the 
Council's rules, which provides in pertinent part:

(b) In deciding whether to issue an interpretation or a policy 
statement, the Council shall consider:

(1) Whether the question presented can more appropriately be 
resolved by other means available under law, other 
Executive orders, regulation or the order;

(6) li/hether Council resolution of the question of interpretation 
or major policy issue would promote constructive and 
cooperative labor-management relationships in the Federal 
service and would otherwise promote the purposes of the 
order.
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The Assistant Secretary of Labor for Labor-Management Relations has been jf
given authority under section 6(a)(1) of the Order to decide questions fo
concerning exclusive recognition and related issues. Section 6(a)(1) g 
provides in pertinent part:

Assistant Secretary of Labor for Labor-Management R.elations.

(a) The Assistant Secretary shall—

(1) decide questions as to the appropriate unit for the 
purpose of exclusive recognition and related issues 
submitted for his consideration[.]

In accordance with that grant of authority, the Assistant Secretary has 
prescribed regulations governing the manner in which questions concerning 
exclusive recognition will be handled. He has established the petition 
for clarification of an existing unit (CU) procedure as a means of 
determining whether or not positions are properly included in or excluded 

from an existing unit.l./

However, the CU procedure is not the sole means available for determining 
the propriety of including positions in or excluding them from existing 
units. As indicated in your request, the Assistant Secretary has 
determined also that an agency may unilaterally determine that an employee 
is excluded from an exclusive unit and terminate that employee's union 
dues withholding subject to a possible finding of an unfair labor practice 
should that action later prove to be erroneous ._2/ The Council has con­

sidered this policy of the Assistant Secretary and the related issue of 
whether an agency is required to file a CU petition before removing an 
employee from an exclusive u n i t . V  In U.S. Marine Corps Air Station, El 
Toro the Council stated:

Thus, while an agency must be permitted to protect itself 
against an unfair labor practice finding by filing an

is

e:

h

See Veterans Administration Center, Bath, New York, Assistant 
Secretary Case No. 35-3551(CA), 4 FLRC 238 [FLRC No. 75A-124 (Apr. 12, 1976), 
Report No. 102] and Veterans Administration Center, Bath, New York,
Assistant Secretary Case No. 35-3253, 3 FLRC 710 [FLRC No. 75A-92
(Nov. 12, 1975), Report No. 89]. io!

k
7J See Environmental Protection Agency, Region III, A/SLMR No. 999;
U.S. Naval Weapons Station, Seal Beach, California, Department of the 
Navy, A/SLMR No. 827; and U.S. Department of the Army, Edgewood 
Arsenal, Aberdeen Proving Ground Command, A/SLMR No. 286.

U.S. Marine Corps Air Station, El Toro, A/SLMR No. 560, 4 FLRC 
218 [FLRC No. 75A-115 (Mar. 22, 1976), Report No. 101].
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appropriate representation petition, it is not required 
to do so by virtue of the Council’s decision in AVSCOM.
Of course, as the ALJ stated in the instant case (at 
footnote 4), "an agency acts at its peril when it 

unilaterally determines supervisory status [or any other 
representation question], since an erroneous determina­
tion could well support a violation of . . . the Order."
However, such is not the case herein, noting that the 

Assistant Secretary found that the position of Maintenance 
Scheduler was in fact supervisory. [Emphasis in original.]

In view of the fact that the Assistant Secretary has been granted authority 
under the Order to decide questions concerning exclusive recognition and 
that he has developed and applied clearly stated policies in this regard, 
which have been determined by the Council to be consistent with the 
purposes of the Order, the issuance of an interpretation of the Order or 
a statement on a major policy issue is not necessary to promote the 
purposes of the Order.

Accordingly, your request for an interpretation of the Order and a 
statement on a major policy issue is denied.

By the Council.

Sincerely,

Henry B. Fir izier III 
Executiv^_J)arector

cc: J. McCart
PED, AFL-CIO

L. Wallerstein 
DOL

K. Moffett 
FMCS

H. Solomon 
FSIP
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The Department of Energy requested the Council to clarify its inter­
pretation of the Order in FLRC No. 78P—2 which concerned the 
application of section 24(1) of the Order to agreement provisions 
allegedly inconsistent with specific provisions of the Order, through a 
response to the following questions:

(1) Upon entering into the renegotiation of an agreement which 

predates Executive Order 10988, when either but not both 
parties want to change, add, or delete language in the 
agreement, and when such a change, addition, or deletion 
would bring the agreement into conformity with Executive 
Order 11491, as amended, is the original agreement still 
protected by Section 24(1)?

(2) llie FLRC in Defense Supply Agency, Defense Property Disposal 
Office, Aberdeen Proving Ground, Aberdeen, Maryland, A/SLMR 
360, FLRC 74A-22, held that a successor employer is not 
"required to adopt and be bound by any agreement which may 
have been entered into between the losing employer and the 
incumbent union.” Does this mean that a successor agency can 
then, without negotiating, require that the new agreement 

conform to all sections of the Order?

Council action (December 28, 1978). The Council determined that 
insofar as the agency requested a "clarification" of FLRC No. 78P-2 
with respect to questions outside the ambit of that interpretation, the 
request must be denied. Moreover, the Council determined that even if 
the agency’s request was deemed a request for an interpretation of the 
Order under Part 2410 of the Council's rules, the agency's request did 
not satisfy the considerations governing such issuances set forth in 
section 2410.3(b) of the Council's rules. In the Council's opinion, 
the agency failed to show that other means were not available under the 
Order through which the questions presented could more appropriately be 
resolved, and nothing in the request indicated that Council action 
would prevent the proliferation of cases involving the same or similar 
questions. Accordingly, the Council denied the request.

FLRC No. 78P-4
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

Mr. Lloyd W. Grable 
Director of Personnel 
Department of Energy 
Washington, D.C. 20585

Re: FLRC No. 78P-4

Dear Mr. Grable:

This is in further reply to your request for a clarification of the 
Council's interpretation of the Order (FLRC No. 78P-2), in which you 
ask that the Council issue a statement in response to questions which 
you raise in your request.

On August 9, 1978, the Council issued an interpretation of the Order 
(FLRC No. 78P-2) which concerned the application of section 24(1) of the 
Order to agreement provisions allegedly inconsistent with specific 
provisions of the Order. In its interpretation, the Council considered 
questions which had arisen v/ith respect to the meaning of section 24(1), 
in circumstances where the agreement entered into before the effective 
date of E.O. 10988 (January 17, 1962) contains provisions allegedly 
violative of relevant provisions of the Order. The Council, in response 
to those questions, which presumed that the "grandfathered” agreement is 
currently viable, stated that section 24(1) maintains the validity of 
otherwise lawful provisions in an agreement entered into between the 
parties before January 17, 1962, if such agreement has been renewed or 
continued in substance after that time, and notwithstanding any incon­
sistency of such provisions with limitations or proscriptions imposed by 
the Order itself.

In this context, you request the Council to clarify its interpretation of 
the Order in FLRC No. 78P-2 through a response to the following questions;

(1) Upon entering into the renegotiation of an agreement which 
predates Executive Order 10988, when either but not both 
parties want to change, add, or delete language in the 
agreement, and when such a change, addition, or deletion 
would bring the agreement into conformity with Executive 
Order 11491, as amended, is the original agreement still 
protected by Section 24(1)?
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(2) The FLR.C in Defense Supply Agency, Defense Property Disposal 
Office, Aberdeen Proving Ground, Aberdeen, Maryland, A/SLf4R 
360, FLRC 74A-22, held that a successor employer is not 
"required to adopt and be bound by any agreement which may 
have been entered into between the losing employer and the 
incumbent union." Does this mean that a successor agency can 
then, without negotiating, require that the new agreement 
conform to all sections of the Order?

The Council, in its interpretation of the Order in FLP^C No. 7SP-2, did 
not address the questions raised in your request for clarification, 
relating to circumstances where an agency seeks to change the 
"grandfathered" agreement either during the renegotiation of that agree­
ment or in a successorship situation, and in your request you acknowledge 
that "[n]either section 24(1) nor 78P-2 speaks to the situation in which 
one but not both of the parties to the agreement wish to change, add, or 
delete provisions in a way which would cause the agreement to conform 
to all sections of the Order." Accordingly, insofar as you request a 
"clarification" of FLRC No. 78P-2 with respect to questions which fall 
outside the ambit of that interpretation, your request must be denied.

Moreover, even if your request be deemed simply a request for an inter­
pretation of the Order under Part 2410 of the Couiicil's rules, the 
Council has determined that your request does not satisfy the considerations 
governing such issuances set forth in section 2410.3(b) and must be 
denied. Section 2410.3(b) provides, in pertinent part, that:

(b) In deciding whether to issue an interpretation or a policy 
statement, the Council shall consider:

(1) lifhether the question presented can more appropriately 
be resolved by other means available under law, other Executive 
orders, regulation or the order;

(2) Where other means are available, whether Council action 
would prevent the proliferation of cases involving the same or 
similar question of interpretation or major policy issue[.]

In the Council's opinion, you have failed to show that other means are 
not available under the Order through which the questions presented can 
more appropriately be resolved. Furthermore, unlike in FLRC No. 78P-2, 
nothing in your request indicates that Council action under Part 2410 
would prevent the proliferation of cases involving the same or similar 
questions.
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To repeat, therefore, your request for a clarification of the Council's 
Interpretation of the Order (FLRC No. 78P-2) or, in the alternative, for 

an interpretation of the Order, is hereby denied.

By the Council.

lenry B./Frazier 1^1 
Executi\^ Director
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The Pennsylvania National Guard requested a statement on a number of 
alleged major policy issues, which, in effect, sought review of the 
Decision and Order of the Federal Service Impasses Panel in Pennsylvania 
Association of Civilian Technicians, Inc., 77 FSIP 29 (June 30, 1978), 
Release No. 101.

Council action (December 28, 1978). The Council determined that the 
request did not satisfy the considerations governing the issuance of 
interpretations and policy statements set forth in section 2410.3(b) of 
the Council's rules, iln the Council's opinion, the ̂ questions presented 
could more appropriately be resolved by other means under the Order.
In addition, in the Council's view, the resolution of the questions 
presented would not have general applicability to the overall program. 
Moreover, the questions presented were not presented jointly by the 
parties. Finally, in the Council's view, in the circumstances pre­
sented, Council consideration of the alleged major policy issues would 
not promote constructive and cooperative labor-management relationships 
in the Federal service or otherwise promote the purposes of the Order. 
Accordingly, the Council denied the request.

FLRC No. 78P-5
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Decembt-r 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N.W. • WASHINGTON. D.C. 20415

The Adjutant General 
Pennsylvania National Guard 
Annville, Pennsylvania 17003

Dear General Kafkalas:

Re: FLRC No. 78P-5

ab

This is in further reply to your request that the Council issue a statement 
on the following alleged major policy issues:

1. Has the Federal Service Impasses Panel exceeded its authority under 
Executive Order 11491, as amended, by promulgating and enforcing a 
national policy with regard to the wear of the military uniform by 
National Guard Technicians in violation of its charter to provide
a case-by-case adjudication based upon the unique facts of each 
case?

2. Has the Federal Service Impasses Panel properly construed and 
applied the decision of the Council that the issue of the wear of 
the military uniform by National Guard Technicians is negotiable 
by deciding this issue in a manner that ignores the statutory and 
military authority of the Adjutant General of the Commonwealth of 
Pennsylvania and the Adjutants General of other states and 
territories?

3. Have the decisions of the Federal Service Impasses Panel in this 
and the other cases [in which the Panel has considered the uniform 
question] had the purpose and effect of improperly stripping the 
Adjutants General of the states and territories of their statutory 
authority (based upon the Constitution) for the employment and 
administration of National Guard Technicians by substituting the 
judgment and opinions of said Panel for the military judgment and 
decisions of the Adjutants General on the uniquely military ques­
tion of when members should wear their military uniform?

4. Have the decisions of the Federal Service Impasses Panel in this 
and the other cases [referenced in paragraph 3 above] properly 
considered the role of National Guard Technicians in the administra­
tion and training of National Guardsmen?

The Council has considered carefully your request, together with the views 
of several other state Adjutants General submitted in support of your request
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and the opposing views of the Association of Civilian Technicians, Inc.
(ACT). For the reasons expressed below the Council has decided that your 
request must be denied.

As is evident from your alleged major policy issues and your submission you 
are in effect seeking review of the Decision and Order of the Federal 
Service Impasses Panel in Pennsylvania National Guard, Annville, Pennsylvania 
and Pennsylvania State Council, Association of Civilian Technicians, Inc.,
77 FSIP 29 (June 30, 1978), Release No. 101.1/

The Council is administratively advised that after the issuance of the 
Panel's Decision and Order in the Pennsylvania National Guard case, 
unfair labor practice proceedings were initiated by ACT before the 
Assistant Secretary of Labor for Labor-Management Relations under 
section 6(a)(4) of the Order.

Section 2410.3(b) of the Council's rules sets forth the considerations 
governing the issuance of Interpretations of the Order and Statements on 
Major Policy Issues. These rules provide, in pertinent part:

(b) In deciding whether to issue an interpretation or a policy state­
ment, the Council shall consider:

)J The Decision and Order of the Panel directed that the parties adopt 
in their agreement language which would provide that while performing their 
day-to-day duties during the regular workweek, bargaining unit civilian 
technicians are to have the option of wearing either (a) the military 
uniform or (b) an agreed upon standard civilian attire without display of 
military rank, such clothing to be purchased by the technicians. The 
Panel also directed, furthermore, that the circumstances and occasions for 
which the military uniform may be required, once they are agreed to by the 
parties, are to be incorporated in the agreement.

Prior to and subsequent to the issuance of the Panel's Decision and Order 
in the Pennsylvania National Guard case, the Panel (in some cases after 
the issuance of an Order to Show Cause and the consideration of the responses 
thereto) issued Decisions and Orders similarly requiring the parties to 
adopt language in their agreement which would (1) give employees, while 
performing their day-to-day technician duties, the option of wearing either 
the military uniform or agreed-upon standard civilian attire and (2) provide 
circumstances and occasions for which the wearing of the military uniform 
may be required. Federal Service Impasses Panel, Release No. 110.
(Oct. 31, 1978).

V
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(1) Whether the question presented can more appropriately be 
resolved by other mtans available under law, other Executive 
orders, regulation or che order;

(3) Whether the resc'lution of the question presented would have 
general applicability to the overall program;

(5) Whether the question is presented jointly by the parties 
involved; and

(6) Whether Council resolution of the question of interpretation 
or major policy issue would promote constructive and cooperative 
labor—management rclationohips in the Federal service and would 
otherwise promote the purposes of the order.

As regards section 2410.3(b)(1), in the Council's opinion the questions 
presented can more appropriately be resolved by other means; i.e., the unfair 
labor practice procedures under the Order. In this connection, as previously 
indicated, ACT has initiated unfair labor practice proceedings before the 
Assistant Secretary of Labor under section 6(a)(4). As regards section 2410.3 
(b)(3), the Council is of the view that the resolution of the question 
presented would not have general applicability to the overall program.
Rather, the questions presentad relate to disputes among various state 
National Guards and labor oi'gaaizations representing civilian technicians 
over the adoption in negotiated agreements of provisions concerning the 
wearing of civilian attire, the negotiability of which has already been 
addressed by the Council.^'

Moreover, as regards section 2410.3(b)(5), the questions presented are not 
presented jointly by the parties. Rather, ACT opposes the request for a 
®ajor policy statement, contending principally that the Pennsylvania National 
Guard seeks only to delay implementation of the Panel's decision.

Finally, as to section 2410.3(bH6), the Order established the Panel to 
provide a third-party procedure for resolution of negotiation impasses and

y National Association of Government Employees, Local No. R14-87 and 
'i Kansas National Guard, 5 FLRC 124 [FLRC No. 76A-16 (and other cases

consolidated therewith) (Jan. 19, 1977), Report No. 120], reconsideration 
jenied. 5 FLRC 336 [(May 18, 1977), Report No. 125].
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empowers it to settle the Impasse by appropriate action. In the Council's 
view, in the circumstances here presented, Council consideration of your 
alleged major policy issues would not promote constructive and cooperative 
labor-management relationships in the Federal service or otherwise promote 
the purposes of the Order.

Accordingly, for the reasons expressed above, your request for a statement 
on major policy issues is denied.

By the Council.

Sincerely,

Henry B. grazier III^
Executive' Director

cc: [see attached list]

si

H.
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V. Paterno 
ACT

T, Bishop
TXNG

L. Wallerstein 
DOL

C, Wallace 
TNNG

K. Moffett 
FMCS

R. McCrady
SCNG

H. Solomon 
FSIP

L. Holland 
RING

K. Lyons 
NAGE

J. Coffey 
OKNG

D. Howell 

PSC, ACT
J . Clem 
OHNG

J. Womack 
MTNG

C. Murry 
NDNG

V. Vartanian 
MANG

R. Buechler 
MONG

F. Edsall 
NVNG

A. Ahner 
INNG

J. Blatsos 
NHNG

J. Brooks
IDNG

J. Smith 
AZNG

G. Franch 
CONG

B. Jones 
GANG

H. Gray 
ALNG

V. Castellano 
NYNG

E. Binder
NENG

E. Warfield 
MDNG

P. Day 
MENG

V. Siefermann 
KING

H. Simonson 
WING

K. Bullard
FLNG

M. Watts
UTNG
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FLRC No. 78P-6

Several agencies jointly requested a statement on the following major 
policy issue:

Vniether there is a need for the Council to ask the Assistant 
Secretary of Labor for Labor-Management Relations to develop 
expedited proceedings to resolve representational issues resulting 
from reorganizations?

Council action (December 28, 1978). The Council determined that action 
on the question presented, which in essence was a request that the 
Council require the Assistant Secretary to develop expedited procedures 
for processing representational issues resulting from agency reorganiza­
tions, was not necessary or appropriate because the Assistant Secretary 
would not be responsible for resolving such issues after January 1,
1979. Further, the Council determined that the request did not satisfy 
the considerations governing the issuance of interpretations and policy 
statements set forth in section 2410.3(b) of the Council's rules. In 
the Council's opinion, the issuance of the requested major policy 
statement was not appropriate because other means are available under 
the Order for resolution of the matters at issue, and nothing in the 
request demonstrated that means available under the Order were not 
sufficient to resolve issues that might arise as a result of agency 
reorganizations. Accordingly, the Council denied the request.

;X' !•
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December 28, 1978

UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, N,W. « WASHINGTON. D.C. 20415

Ms. Janice K. Mendenhall 

Controller-Director of 
Administration 

General Services Administration 
Washington, D.C, 20405

Mr. William C. Valdes 

Staff Director, Office Civilian 
Personnel Policy - OASD (MRA&L) 

The Per.tagoii, Room 3D281 
Washington, D.C. 20301

Mr. Thomas S. McFee 

Assistant Secretary for Personnel 
Adminisrration 

Department of Health, Education 
and Welfare 

200 Independence Ave,, SW, 
Washington, D.C, 20201

Dear Ms. iMendenhall and Gentlemen;

Mr. Lloyd W. Grable 

Director of Personnel 
Department of Energy 
Washington, D.C. 20545

Mr. Harry H. Flickinger 
Director of Personnel and 

Training Staff 
Department of Justice 
Constitution Avenue and Tenth 

Street, NW.
Washington, D.C. 20530

Hr. Morris A. Simms 
Director of Personnel 
Department of Treasury 
Washington, D.C. 20220

Pve: FLRC No. 78P-6

This is In further reply to your request for a statement on the following 
major policy issue:

Whether there is a need for the Council to ask the Assistant 
Secretary of Labor for Labor-Management Relations to develop expedited 
proceedings to resolve representational issues resulting from reorgani­
zations .

In your submission you indicate "that because of the multitude and 
magnitude of problems created by reorganizations, their impact on the 
overall labor relations environinent, and the Inordinate amount of time 
required by che Assistant Secretary to resolve representational issues 
resulting from reorganizations, the establishment of additional procedures 
for resolving such issues is clearly warranted." You further state that 
"favorable Council action on this policy issue would prevent the prolifera­
tion of cases involving reorganization issues and would facilitate the 
expeditious handling of such issues."

The Council has considered carefully your request and has determined that 
action on the question presented, which, in essence, is a request that the
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Council require the Assistant Secretary to develop expedited procedures 
for processing representational issues resulting from agency reorganiza­
tions, is not necessary or appropriate because, the Assistant Secretary 
of Labor will not be responsible for resolving representational Issues 
after January 1, 1979.^/

Further, the Council has determined that your request does not satisfy 
the considerations governing the issuance of statements on major policy 
issues set forth in section 2410.3(b) of the Council's rules, which 
provides in pertinent part:

(b) In deciding whether to issue an interpretation or a policy 
statement, the Council shall consider:

(1) Whether the question presented can more appropriately be 
resolved by other means available under law, other Executive 
orders, regulation or the order [.]

The issuance of the major policy statement which you seek is not appropriate 
because other means are available under the Order for resolution of the 
matters at issue.

In its Report accompanying E.O. 11833, the Council examined reorganization- 
related problems and concluded that such problems should be resolved on a 
case-by-case basis under the flexible and comprehensive policy requirement 
of the three criteria set forth in section 10(b) of the Order. Specifi­
cally, the Council concluded:

. . . equal weight must be given to each criterion in any representa-  ̂
tion case arising out of a reorganization just as it is in any other ' 
case involving a question as to the appropriateness of a unit. For - 
example, to give controlling weight to a desire, however otherwise 
commendable, of maintaining the stability of an existing unit would 
not meet the policy requirements in section 10(b). On the other ...
hand, existing recognitions, agreements, and dues withholding 
arrangements should be honored to the maximum extent possible con­
sistent with the rights of the parties involved pending final \

}J We note in this regard that pursuant to the provisions of Reorganiza- 
tion Plan No. 2 of 1978, which will be effective January 1, 1979, and 
the Federal Service Labor-Management Relations Statute, the functions of 
the Assistant Secretary of determining appropriate bargaining units, 
supervising elections and certifying exclusive bargaining representatives 
will be assigned to the Federal Labor Relations Authority. This change 
will remove a level of appellate review thereby further expediting the 
resolution of representational issues.

1338



decisions on issues raised by reorganizations. The Council believes 

that the adjudicatory processes established under the Order will 
result in a body of case law which will provide any additional 
policies, principles, or standards which may be required to resolve 
problems arising out of reorganizations,^/

The Council has consistently reaffirmed its belief that the adjudicatory 
processes provided for in the Order are not only sufficient to resolve 

reorganization-related problems, but also constitute the appropriate 
method of resolution.V

Specifically addressing the difficulties inherent in fashioning adjudica­
tive techniques to reorganization-related problems, the Council has stated:

. . . the administrative difficulties . . . may be readily resolved 
by established adjudicative techniques, such as consolidated proceed­
ings, multi-party stipulations, expedited hearings and the like, and 
by prompt resort to procedures already provided for or available 
under the Order .^/

Nothing in your request demonstrates that means available under the Order 
are not sufficient to resolve issues that might arise as a result of agency 
reorganization.^/

V  Labor-Management Relations in the Federal Service (1975), at 51.

2/ See e.g., Defense Supply Agency, Defense Property Disposal Office, 
Aberdeen Proving Ground, Aberdeen, Maryland, A/SLMR No. 360, 3 FLR.C 787 
[FLRC No. 74A-22 (Dec. 19, 1975), Report No. 88]; Department of the 
Interior, Bureau of Reclamation, Yuma Projects Office, Yuma, Arizona,
A/SLMR No. 401, 4 FLRC 484 [FLRC No. 74A-52 (Sent. 17, 1976) Report No. 
112].

V  Defense Supply Agency Defense Property Disposal Office, Aberdeen 
Proving Ground, Aberdeen, Maryland, supra, n. 3, 797-8.

V  It should also be noted that section 2410.4(b) of the Council's 
rules provides:

The Council will not consider a request related to a pending petition, 
application, charge, or complaint which the Council is advised has 
been filed pursuant to the Assistant Secretary’s regulations unless 
the party involved in the case filing the request with the Council 
has first secured the prior approval of the Assistant Secretary.

The request indicates that three representation petitions filed by the 
Department of Energy were pending before the Assistant Secretary at the

(continued)
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Accordingly, your request for a statement on a major policy issue is 
denied.

By the Council.

Sincerely,

/
7 /  iJi

Henry B. F razier III 
Executive Director

cc: F. Burkhardt 
DOL

H. Solomon 
FSIP

W. Horvitz 
FMCS

A. Ingrassia 
OLMR

K. Blaylock 
AFGE

J. Peirce 
NFFE

V. Connery 
NTEU

A. Whitney 
WAGE

P . Burnsky 
MTD

C. Pillard 
IBEW

(continued)

time of the request. As it does not appear that prior approval for the 
request was secured from the Assistant Secretary, the request, as it 
relates to the Department of Energy, would be deficient pursuant to 
section 2410.4(b) of the Council's rules.
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PART III.

SUBJECT MATTER INDEX

January I, 1978 through December 31, 1978
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SUBJECT MATTER INDEX*

January 1, 1978 through December 31, 1978

* COUNCIL PRACTICE AND PROCEDURE separately indexed beginning at 1421.
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PREFACE

This index provides access to the Federal Labor Relations Council's 
decisions by key words pertaining to the substantive subject matter 
involved, such as agency reorganizations, leave, discipline, and 
promotions. In addition, the index contains major sections which 
differentiate decisions by type. These major sections are:
ARBITRATION AWARDS; GRIEVABILITY/ARBITRABILITY (SECTION 13(d)); 
NEGOTIABILITY APPEALS; REPRESENTATION PROCEEDINGS; and UNFAIR LABOR 
PRACTICE CASES.

Similarly, the index contains major sections for specific authorities: 
CIVIL SERVICE DIRECTIVES, which includes the Federal Personnel Manual 
as a subsection; COMPTROLLER GENERAL DECISIONS; EXECUTIVE ORDER 11491; 
and UNITED STATES CODE.

Also, the index contains a separate section, titled COUNCIL PRACTICE 
AND PROCEDURE, which begins at page 1421.
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SUBJECT MATTER INDEX 

FLRC DECISIONS, 1978

FLRC NO(s).

A

ACCRETION TO UNIT ........................................................  77A-69

ADMINISTRATIVE LAW JUDGE'S BIAS ......................................... 78A-59

ADMINISTRATIVE PROCEDURE ACT ..................................  77A-133, 78A-99

ADMINISTRATIVELY UNCONTROLLABLE ............................... 78A-30, 78A-105
OVERTIME (AUC)

ADVERSE ACTION PROCEEDING

Representation by exclusive
representative ...............................................  77A**139, 78A-48

ADVERTISEMENT ............................................................  77A-77

ADVISORY ARBITRATION ..................................................... 78A-63

AGE DISCRIMINATION ........................................................  78A-7

"AGENCY" .........................................................  77A-88, 78A-98

AGENCY GRIEVANCE PROCEDURE .........................  78A-111, 78A-124, 78A-127

AGENCY MANAGEMENT ......................................................... 77A-40
77A-77, 77A-92, 77A-138

AGENCY REGULATIONS

Agreement's conformance with .......................................... 77A-18
77A-21, 77A-40, 77A-89, 77A-92

AGENCY REORGANIZATION 
see REORGANIZATION; AGENCY

agreement BAR .......................................... 77A-69, 78A-22, 78A-69
see also CERTIFICATION BAR 

ELECTION BAR
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f l r c  NO(s ).

APPRAISALS; EMPLOYEE ....................................................  77A-100

ARBITRATION

Arbitrability

- arbitrator's determination ..................  77A-124, 77A-129, 77A-142

- consideration of applicable laws
and regulations ................................................... . 78A-32

see also GRIEVABILITY/ARBITRABILITY 
(SECTION 13(d))

Clarification of awards ........... ................................... 78A-112

Discipline of employees ............... ..............................  77A-108
77A-134, 78A-5, 78A-13

Duty of fair representation ...........................................  77A-75

Enforcement of awards ........................... ................... . 78A-121

Estoppel ........................ .......................................  77A-98

Ex parte communication .................................. ............. 77A-102

Remedies ...................... ...................................... . .. 78A-46

- arbitrator's authority/discretion ............ ........ ..........  77A-37

- new arbitration by parties ........... ............................  77A-30

- status quo ante ............... ................. ........  78A-74, 78A-108

Responsibility for controlling hearing .............. ...... ........  78A-113

Submission agreements ......................................... 77A-37, 77A-52

Subpoenas ............................................................... 77A-75

see also GRIEVABILITY/ARBITRABILITY 
(SECTION 13(d))

ANTIUNION ANIMUS ........................................  77A-102, 78A-59, 78A-72

Timeliness ................... ............................................  77A-98
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Arbitrator('s)

- authority ........................................................... 77A-37

- evaluation of

—  evidence ........................................................  77A-75
77A-108, 77A-134, 78A-13

78A-113

—  witnesses ....................... ..............................  77A-108
77A-134, 78A-13, 78A-113

- findings of fact ................................................... 77A-75
77A-98, 77A-102, 77A-104 
77A-108, 78A-13, 78A-I13

78A-129

- interpretation of the
negotiated agreement .............................................  77A-103

77A-107, 77A-134, 78A-15

- specific reasoning and
conclusions .................... .................................... 77A-98

77A-102, 77A-108, 78A-13 
78A-15, 78A-25, 78A-113 

78A-114, 78A-118, 78A-129

Backpay ................................... .............................  77A-30
77A-97, 77A-107, 77A-121 

77A-127, 78A-2, 78A-14. 78A-21

Classification; position .............. ...... . 77A-127, 78A-14, 78A-93

Consultation rights of union ......................................... 77A-127

Council enforcement of awards ....................... ................ 78A-121

Council review of awards

- authority ................................................... 77A-30, 78A-2

- interpretation of award .............. ......... ..................  77A-37

Detail or assignment to higher
level positions .....................................  77A-97, 77A-107, 78A-14

FLRC NO(s).

a r b i t r a t i o n a w a r d s
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[ARBITRATION AWARDS (cont.)] FLRC NO(s).

Discipline; just cause ................................................ 77A-108
78A-5, 78A-13, 78A-78

Duties; assignment of .........................................  78A-15, 78A-87

Employee evaluation and appraisal .................................. . 77A-100

Exceptions asserted in appeals

- activity violated appropriate
regulation ............. ................ .......  77A—103, 78A~15, 78A-114

- activity violated the Order ............. .............. 77A-104, 78A-113

- arbitrator('s)

—  arbitrary and capricious ........................................77A-134

—  biased or partial ............................................. ..78A-113

—  denied fair opportunity
to be heard ............................ ............... .......  77A-102

—  exceeded authority by

--- adding to, modifying, or
rewriting negotiated agreement .............. . 78A-15, 78A-78

--- deciding issue not submitted ................................77A-37
77A-52, 78A-25, 78A-78

--- not deciding question submitted .......................... ..78A-78

---ruling on arbitrability ......................................78A-46

--- violating express restriction
on authority set forth in
negotiated agreement ................... 77A-107, 77A-142, 78A-78

—  failed to find unfair labor
practice ..................................................... 77A-104

—  findings of fact unsupported
or erroneous .................................................... 77A-75

—  logic erroneous ............................................ 77A-108

—  misinterpreted agency regulations ............................ 78A-114
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[ARBITRATION AWARDS (cont.)] FLRC NO(s).

—  refused to hear pertinent 
and material evidence;
denying a fair hearing .....................  77A-75, 78A-113, 78A-129

—  unaware of available
remedies ........................................................  78A-46

- award

—  arbitrary and capricious .....................................  78A-113

—  based on nonfact ...............................................  77A-75
77A-102, 77A-142, 78A-113

78A-129

—  contrary to evidence ..................................  77A-98, 78A-13

--- newly discovered ........................................... 77A-75

—  erroneous .......................................................  78A-13

—  fails to draw its essence 
from the negotiated
agreement ......................................................  77A-142

78A-15, 78A-78, 78A-95

—  incomplete; to make
implementation impossible .....................................  77A-98

—  lacks entirety ................................................  77A-142

—  violates applicable law

--- [law not cited] ...................................  78A-30, 78A-68

---Back Pay Act
[5 U.S.C. § 5596] ............................................77A-97

77A-107, 77A-127, 78A-2, 78A-21

--- Performance Rating Act ................................... . 78A-95

--- statute applicable to
employee performance
[5 U.S.C. §§ 4303, 5335] .................................  77A-100

--- statute applicable to
employee training
[5 U.S.C. chap. 41] ........................................ 78A-20
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[ARBITRATION AWARDS (cont.)] FLRC NO(s).

--- statute applicable to
use of appropriate funds
[31 U.S.C. § 628] .........................................  76A-145

violates appropriate regulation

--- regulation not cited ....................................... 77A-75
78A-20, 78A-30, 78A-68, 78A-118

---Army regulations ..................... ...................... 77A-134

--- Civil Service regulations .................................  77A-30
77A-97, 77A-100, 77A-107 

77A-127, 78A-14

- 5 C.F.R. part 735 ........................................ 77A-29

- 5 C.F.R. § 550.332 .....................................  76A-145

--- Federal Personnel Manual .................................  77A-121

- chap. 300, subchap. 8 ..................................  78A-118

- chap. 335, subchap. 2,
reg. 6 .................................................... 77A-37

77A-42, 77A-47, 77A-103, 78A-2 
78A-35, 78A-45

- chap. 335, subchap. 3 ............ ....................... 78A-45

- chap. 335, subchap, 6-4 .......................  78A-46, 78A-101

- chap. 351, subchap, 7-2 ................................  77A-102

- chap, 451 ................................................  78A-95

violates decisions of the
Comptroller General ............................................  78A-14

violates Executive Order 11222 ................................  77A-29

violates negotiated agreement .......................  77A-134, 78A-93

violates the Order [Executive Order 11491]

---sec, 1 ......................................................  78A-113

---sec, 2(c) .....................................................  77A-142
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---sec. 11 ........................................ ............. 77A-104

--- sec. 11(b) ................................  77A-37, 78A-43, 78A-74

--- sec. 12(b)(2) ..............................................  78A-45

- insofar as it fails to recognize 
management's authority to take 
certain action or to change its
decision on such action ..................................  78A-5

--- sec. 12(b)(4) .............................................  78A-108

--- sec. 12(b)(5) .............................................  77A-101
78A-74, 78A-87, 78A-108

--- sec. 13(a) ....................................... 77A-124, 77A-129

---sec. 19 ......................................................  78A-93

- union breached duty of fair
representation ............. .................... ..................  77A-75

Issues; extent of award ...............................................  77A-52

Leave

- absent without .................................................... 78A-113

- administrative leave ..... ........................... ...... ......  78A-68

- sick ............................................................... 77A-134

New award jointly fashioned by
parties .................................................................  77A-30

Newly discovered evidence .............................................  77A-75

Overtime work ........................................ 77A-101, 78A-25, 78A-45

- administratively uncontrollable ................ .................  78A-30

Position descriptions ........................................ 77A-100, 78A-93

Position selection; reconstituted
referral roster ................................................ ........  78A-2

[ARBITRATION AWARDS (cont.)] FLRC NO(s).
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[ARBITRATION AWARDS (cont.)] FLRC NO(s).

Promotion ...............................................................  77A-30
77A-42, 77A-47, 77A-52 

77A-98, 77A-103, 77A-142

- corrective action .................................................  77A-30
77A-121, 78A-46, 78A-101

- nepotism ............... 77A~30, 77A**121

- noncompetitive ........... ........................................  77A-102

- preselection ..............................................  78A-2, 78A-46

- priority consideration .................................  77A-102, 78A-101

- retroactive ....................................................... . 77A-97
77A-107, 77A-127, 78A-2

- special consideration .............................................  77A-30
77A-37, 77A-102, 78A-35

- temporary .......................................  77A-97, 77A-107, 78A-14

Quality step increase .................................................  78A-95

Reinstatement of employees;
arbitrator's order ........................... ......................... 78A-21

Remand of award ........................................................  78A-46

Shifts ................................................................. 78A-108

Special achievement award .............................................  78A-95

Training of employees .................................................  78A-20

Vacancy announcement; cancellation ..................................  78A-129

A/SLMR PROCEEDINGS
see GRIEVABILITY/ARBITRABILITY 

(Section 13(d))
REPRESENTATION PROCEEDINGS 
UNFAIR LABOR PRACTICE CASES

ASSIGNMENT OF PERSONNEL 
see ARBITRATION AWARDS

NEGOTIABILITY APPEALS
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FLRC NO(s).

B

BACKPAY

Arbitration awards

BYPASSING UNION
see UNFAIR LABOR PRACTICE CASES

Agency unfair labor practices

................  77A-97
77A-107, 77A-127, 78A-2 

7 8A-14. 78A-21

CAMPAIGNS 
see REPRESENTATION PROCEEDINGS 

Elections

CERTIFICATION BAR ........................................................  77A-69
see also AGREEMENT BAR 

ELECTION BAR

CIVIL RIGHTS ACT OF 1964 ................................................  78A-20

CIVIL SERVICE DIRECTIVES 

CSC Bulletin

- 300-40 .................................... ......................... 78A-14

- 310-2 ............................................................... 77A-30

- 335-22 ............................................................  77A-121

Civil Service Rule

- 7.1 .................................................................  77A-37
77A-121, 78A-35, 78A-116

- II .................................................................  77A-121
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[CIVIL SERVICE DIRECTIVES (cont.)] FLRC NO(s).

Code of Federal Regulations

- 4 C.F.R. part 21 ...................................................  78A-68

- 4 C.F.R. part 91 .........................................  76A-144, 77A-31

- 5 C.F.R. parts 293, 294, 297 ....................................... 78A-7

- 5 C.F.R. part 310 ..................................................  77A-30

- 5 C.F.R. part 511 ........................................ 77A-97, 77A-127

- 5 C.F.R. part 532 .................................................  77A-127

- 5 C.F.R. part 550, subpart H ....................................  76A-144
77A-31, 77A-97, 78A-14

- 5 C.F.R. part 735 .................................................. 77A-29

- 5 C.F.R. part 752 ........................................ 77A-30, 77A-121

- 5 C.F.R. part 772 ................................................  77A-127

- 5 C.F.R. § 203.101(a) ..............................................  78A-7

- 5 C.F.R. §§ 293.102, .203 .......................................... 78A-7

- 5 C.F.R. §§ 297.101, .103, .116(a) ................................  78A-7

- 5 C.F.R. § 300.601 ^  se£...........................................  77A-94

- 5 C.F.R. § 511.703 ...............................................  77A-127

- 5 C.F.R. § 531.407 ...............................................  77A-100

- 5 C.F.R. § 532.702 ...............................................  77A-127

- 5 C.F.R. §§ 550.112 - .114 ......................................  77A-140

- 5 C.F.R. § 550.112(e) .............................................  78A-26

- 5 C.F.R. § 550.322 ...............................................  76A-145

- 5 C.F.R. § 550.802(d) ............................................ 76A-144

- 5 C.F.R. § 550.803(a),
as amended 3/25/77 ................................................  77A-97

- 5 C.F.R. § 771.105(c)(2) ........... .............................  78A-111
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- 29 C.F.R. §§ 1960.17, .32 ..........................................  78A-7

- 31 C.F.R. § 0.735.50 ..............................................  77A-71

- 41 C.F.R. § 101 - 7.003(a) ........................................ 78A-26

Federal Personnel Manual .............................................  77A-135

- chap. 300, subchap. 8 .............................................  77A-97

- chap. 310 ..........................................................  77A-30

- chap. 315, subchap. 8-1 .......................................... 77A-141

- chap. 330 .................................................. 77A-18. 77A-21

- chap. 335

—  subchap. 1 ......................................................  77A-94

—  subchap. 2

---req. 2 .......................................................  77A-28

---req, 6 ......................................................  77A-30
77A-37, 77A-42, 77A-47 

77A-103, 78A-2, 78A-35, 78A-45

—  subchap. 3-6b .................................................  77A-110

—  subchap. 3-7c ........................... .......................  78A-45

—  subchap. 4-3b ............ ...... ..............................  77A-102

—  subchap. 4-3c(2) .............. ................................  77A-18
77A-21, 77A-37, 78A-35

—  subchap. 4-3e ..................................................  77A-28

—  subchap. 6-4a ................................................... 78A-46

—  subchap. 6—4b ..................... 77A—30, 77A—121, 78A—101

- chap. 351, subchaps. 5-5,
6, 10 ......................................................  77A-18, 77A-21

- chap. 451 ..........................................................  78A-95

- chap. 511, subchaps. 1-6 .........................................  77A-94

[CIVIL SERVICE DIRECTIVES (cont.)] FLRC NO(s).
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- chap. 550, subchap. 3-5i ..........................................  77A-86

- chap. 630, subchap. 10 .............................................  78A-7

Federal Personnel Manual Letter

- 630-25 (8/20/76) ....................................................  78A-7

- 711-2 (8/30/63) .................................................... 77A-77

- 711-126 (12/30/76) .................................................. 78A-7

- 713-29 (7/19/77) .................................................... 78A-7

Federal Personnel Manual Supplement

- 351-1, sec. 4-5i ......................... ........................ 77A-110

- 532-1 ............................................................... 78A-39

—  subchap, S. 8-7g and Appendix J ................................  78A-39

- 532-2, subchap. S.4 ..................... .................  77A-18, 77A-21

- 711-1, Appendix C .................................................  78A-31

- 792-2, subchap. S-3 ...............................................  77A-86

- 990-1, Book III, sec. 713.512 .....................................  78A-7

- 990-2

—  Book 610 ........................... ................... ........  78A-68

---Appendix B .................................................... 78A-7

CLASSIFICATION OF POSITIONS

Arbitration .................................  77A-127, 78A-14, 78A-81, 78A-93

CODE OF FAIR LABOR PRACTICES

Sec. 3.2(a)(3) .........................................................  77A-77

COLLECTIVE BARGAINING AGREEMENT
see ARBITRATION AWARDS, Arbitrator's

interpretation of the negotiated 
agreement

[CIVIL SERVICE DIRECTIVES (cont.)] FLRC NO(s).
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FLRC NO(s).

GRIEVABILITY/ARBITRABILITY 
(SECTION 13(d)), Agreement 
provisions 

NEGOTIABILITY APPEALS 
UNFAIR LABOR PRACTICE CASES

COLLECTIVE BARGAINING UNITS 
see REPRESENTATION PROCEEDINGS 

REORGANIZATION; AGENCY

COMMUNICATION WITH EMPLOYEES 
see DISCUSSIONS WITH EMPLOYEES

REPRESENTATION PROCEEDINGS, Elections 
UNFAIR LABOR PRACTICE CASES 

Agency unfair labor practices

COMPELLING NEED 
see NEGOTIABILITY APPEALS

COMPENSATION 
see ARBITRATION AWARDS 

BACKPAY
GRIEVAB ILITY / ARB ITRAB ILITY 
NEGOTIABILITY APPEALS

COMPENSATORY TIME 
see NEGOTIABILITY APPEALS

COMPLAINT 
see UNFAIR LABOR PRACTICE CASES 

A/SLMR proceedings

COMPLIANCE

A/SLMR remedial order in unfair labor
practice case ..........................................................  78A-39

Enforcement; arbitration award ......................................  78A-121

COMPTROLLER GENERAL DECISIONS 

A/SLMR consideration in unfair
labor practice cases .................................. ................  78A-39

B-151168 (5/25/76) ..................................................... 78A-30

B-178261 (7/7/77) ......................................................  78A-30
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B-180010 series ........................................... ............. 77A-30

B-180010 (8/30/76) ....................................................  76A-144

B-180010.03 (10/7/76) .................................................. 78A-39

B-180010.08 (5/4/76) ...................................................  77A-94

B-180046 4/11/74) .....................................................  76A-144

B-180095 (10/1/74) ....................................................  76A-145

B-180095 (12/8/74) ....................................................  76A-145

B-181173 (11/13/74) .................................................... 77A-97

B-183804 (11/14/75) .................................................... 78A-21

B-183937 (6/23/77) ..................................................... 77A-97
a

B-184817 (11/28/75) ................................................... 76A-144

B-187509 (7/11/77) ..................................................... 77A-97

B-187881 (10/3/77) .....................................................  78A-21

B-190292 {‘illin i) ..................................................... 77A-63

B-190408 (12/21/77) .................................  76A-144, 77A-13, 77A-31 ^

B-190440 (1/20/78) ..................................................... 77A-63 '

B-190494 (5/8/78) ..................................................... 78A-121 ^

B-191153 (5/15/78) ..................................................... 78A-14 '

B-191266 (6/12/78) ...................................  77A-97, 78A-30, 78A-68 ^

B-191360 (5/10/78) ..................................................... 78A-14 ^

B-192258 (9/25/78) ..................................................... 78A-26 ^

B-192366 (10/4/78) ..................................................... 78A-14 -

B-192455 (11/1/78) ........................................... 76A-144, 77A-31 "

B-192556 (12/4/78) ..................................................... 77A-31 ^

B-192568 (12/8/78) ..................................................... 78A-21 ^

[COMPTROLLER GENERAL DECISIONS (cont.)] NO(s).
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B-192727 (12/19/78) ....................................................  78A-30

B-193389 (11/29/78) ....................................................  78A-68

48 Comp. Gen. 334 (1968) ..............................................  78A-30

52 Comp. Gen. 291 (1972) ..............................................  78A-21

54 Comp. Gen. 263 (1974) ..............................................  77A-97

54 Comp. Gen. 312 (1974) ...................................... 78A-21, 78A-30

54 Comp. Gen. 403 (1974) ........... .......... .............. 76A-144, 77A-31

54 Comp. Gen. 435 (1974) ..............................................  78A-21

54 Comp. Gen. 538 (1974) .............................................  76A-144

54 Comp. Gen. 760 (1975) ....................................  77A-127, 78A-21

54 Comp. Gen. 888 (1975) ....................................  76A-144, 77A-31

54 Comp. Gen. 921 (1975) .............................................  76A-145

54 Comp. Gen. 1071 (1975) ............................................  76A-144

55 Comp. Gen. 42 (1975) .....................................  76A-144, 77A-31

55 Comp. Gen. 171 (1975) .............................................  76A-144

55 Comp. Gen. 405 (1975) .............................................  76A-144

55 Comp. Gen. 427 (1975) ....................................  76A-144, 77A-31

55 Comp. Gen. 539 (1975) ....................................  77A-97, 77A-107

55 Comp. Gen. 629 (1976) ..............................................  78A-21

55 Comp. Gen. 1062 (1976) ...................................  77A-97, 77A-107

56 Comp. Gen. 57 (1976) ..............................................  76A-144

56 Comp. Gen. 131 (1976) ..............................................  78A-26

56 Comp. Gen. 427 (1977) ....................................  77A-97, 77A-107

56 Comp. Gen. 786 (1977) ..............................................  77A-97

56 Comp. Gen. 865 (1977) .....................................  78A-26, 78A-68

[COMPTROLLER GENERAL DECISIONS (cont.)] FLRC NO(s).
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57 Comp. Gen. 536 (1978) ..............................................  78A-30

CONFIDENTIAL EMPLOYEES ......................................... 77A-112, 78A-89

CONGRESSIONAL REPORTS

H.R. Rep. No. .1408, 95th Cong.,
2d Sess. (1978) ........................................................  78A-98

S. Rep. No. 1161, 95th Cong.,
2d Sess. (1978) ........................................................  78A-98

CONSOLIDATION OF BARGAINING UNITS ......................................  77A-88
77A-112, 77A-133, 77A-136 

78A-12, 78A-22, 78A-69

CONSULTATION:RIGHTS OF UNION; ARBITRATION ............................. 77A-127

CONSTITUTION AND BYLAWS; UNION ......................................... 77A-122

CONSTITUTIONAL ISSUES

Council not proper forum ....................................  77A-117, 78A-36

"CONSULT" ................................................................ 78A-U7

CONTRACT BAR
see AGREEMENT BAR

CERTIFICATION BAR 5
ELECTION BAR

CONTRACTOR DEMONSTRATIONS ..............................................  77A-140
>

COUNSELING SESSION ...................................................... 77A-141
see also FORMAL DISCUSSIONS

COURT DECISIONS

NLRB V .  Weingarten, 420 U.S. 251 (1975) ............................. 77A-139

D ^
531

DEMOTIONS

FLRC NO(s).

0̂3

1362



FLRC NO(s).

Delay pending upgrading of skill and
performance ............................................................ 77A-140

department of j u s t i c e o p i n i o n ...........................................  76A-88

details and t e m p o r a r y a s s i g n m e n t s
see ARBITRATION AWARDS, Details 

n e g o t i a b i l i t y APPEALS 
Assignment of personnel

DETAILS OR ASSIGNMENTS TO HIGHER 
LEVEL POSITIONS 
see ARBITRATION AWARDS 

NEGOTIABILITY APPEALS 
Assignment of personnel.

directl d e a l i n g
see UNFAIR LABOR PRACTICE CASES

Agency unfair labor practices

DIRECTION OF EMPLOYEES ......................................  77A-140, 78A-100

DISCIPLINE

Arbitration; just cause ......................... ...................  77A-108
78A-5, 78A-13, 78A-78

By agency ..................................................  77A-139^ , 77A-141

By union ..............................................................  77A-99

Of employees ................................................. . 77A-58
77A-94, 77A-126, 78A-7 

78A-88

see also NEGOTIABILITY APPEALS

DISCRIMINATION 
see EQUAL EMPLOYMENT OPPORTUNITY.

UNFAIR LABOR PRACTICE CASES 
Agen^cy unfair labor practices

DISCUSSIONS WITH MANAGEMENT

Formal/informal; right of employee
to union representation .............................................  77A-139

77A-141, 78A-36, 78A-48 
78A-58, 78A-90, 78A-124
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DRUG AND ALCOHOL ABUSE PROGRAM

Union encouragement/support ............................... ............ 77A-86

DUES WITHHOLDING

Promotion outside unit ....................... .................. . 76A-I45

Revocation ............................................................. 76 A-143

Service charge by agency ....................... ....................... 77A-86

Termination ................ ................................... 77A-40, 77A-92

DUTIES
see ARBITRATION AWARDS 

NEGOTIABILITY APPEALS 
Job content

.1
DUTY OF FAIR REPRESENTATION .............................................  77A-75 ‘

DUTY TO BARGAIN
see NEGOTIABILITY APPEALS

UNFAIR LABOR PRACTICE CASES

FLRC NO(s).

EDUCATIONAL POLICY; OVERSEAS TEACHERS .................................  76A-142 •

ELECTION BAR ^
see AGREEMENT BAR

CERTIFICATION BAR

ELECTIONS
see REPRESENTATION PROCEEDINGS

"EMPLOYEE" ................................................................ 78A-98

EMPLOYEE ASSISTANCE/REPRESENTATION

Discussions with management ......................................... 77A-139
77A-14I, 78A-36, 78A-48 
78A-58, 78A-90, 78A-124
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employee e v a l u a t i o n and a p p r a i s a l

see ARBITRATION AWARDS 
NEGOTIABILITY APPEALS 

Promotions

employee EXCLUSIONS 
see REPRESENTATION PROCEEDINGS

Collective bargaining units

ENFORCEMENT; ARBITRATION AWARD ...............................  78A-121, 78A-122

environmental DIFFERENTIAL ..............................................  78A-39

EQUAL EMPLOYMENT OPPORTUNITY

Equal Employment Opportunity Act (1972) .............................. 78A-20

Union nomination of part-time counselors .............................. 78A-7

EQUIPMENT, FURNITURE, ETC. 
see NEGOTIABILTIY APPEALS

EQUIVALENT STATUS; UNION SOLICITATION ..................................  77A-77

EVIDENCE 
see ARBITRATION AWARDS 

NEGOTIABILITY APPEALS 
Compelling need 

REPRESENTATION PROCEEDINGS 
UNFAIR LABOR PRACTICE CASES

EXECUTIVE ORDER 10988 .................................................... 78A-27

EXECUTIVE ORDER 11222 ...........................................  77A-29, 78A-71

EXECUTIVE ORDER 11491 .................................................... 78A-31

Preamble ................................................................ 77A-86

Sec. 1 .................................................................  78A-131

Sec. 1(a) ............................................................... 77A-99

Sec. 2(a) ...............................................................  78A-98

Sec. 2(b) ............................................................... 78A-98

Sec. 2(c) .............................................................  77A-142

FLRC NO(s).

Sec. 3(b)(3) .............................................................  77A-117
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Sec. 4(b) ..............................................................  77A-139

Sec, 4(c)(1) ....................................................  77P-4, 78A-16

Sec, 5(c) ..............................................................  77A-145

Sec. 6 ..................................................................  77A-69

Sec. 6(a) ............................................................... 77A-69

Sec. 6(a)(1) ................................................. 77A-122, 77A-140

Sec. 6(a)(2) .................................................. 77A-140, 78A-27

Sec. 6(a)(4) ................................................... 77A-115, 78A-8

Sec. 6(a)(5) ................................................... 78A-16, 78A-32

Sec. 6(b) .............................................................. 77A-141
78A-90, 78A-132, 78A-135 .

Sec. 6(d) ............................................................... 77A-69 ‘
77A-115, 77A-133, 78A-19 
78A-53, 78A-61, 78A-103 

78A-117

Sec. 6(e) .............................................  77P-4, 78A-83, 78A-116

Sec. 9 ................................................................. 77A-146

Sec. 9(b) ...........................................  77A-146, 78A-47, 78A-117

Sec. 10 ................................................................ 77A-112

Sec. 10(b) .............................................................. 76A-64
76A-147, 77A-88, 77A-112 

78A-3, 78A-12, 78A-22 '' 
78A-69, 78A-84

■3;
Sec. 10(b)(1) .........................................................  77A-142:t

[EXECUTIVE ORDER 11491 (cont.)] NO(s).

Sec. 10(e) ............................................................  77A-139
77A-140, 77A-141, 78A-34 

78A-36, 78A-48, 78A-58 
78A-90, 78A-124

Sec. 11 ..................................................................  77A-104 5|5
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[EXECUTIVE ORDER 11491 (cont.)] FLRC NO(s),

Sec. 11(a) ..............................................................  77A-40
77A-63, 77k-92, 77A-138 
78A-18, 78A-61, 78A-62 

78A.-61, 78A-117, 78A-135

- "applicable laws and regulations" ...............................  76A-142
77A-18, 77A-21, 77A-110

78A-79

- "personnel policies and practices 
and matters affecting working
conditions" .......................................................  76A-142

77A-18, 77A-21, 77A-28 
77A-63, 77A-86, 77A-89 

77A-94, 77A-123, 77A-125 
77A-126, 77A-140, 77A-148 

78A-7, 78A-11, 78A-26 
78A-33, 78A-34, 78A-37 
78A-56, 78A-64, 78A-65 

78A-100

- "published agency policies 
and regulations for which
a compelling need exists" ........................................  76A-88

77A-18, 77A-21, 77A-89 
77A-106, 78A-7

Sec. 11(b) .............................................................. 77A-37
77A-40, 77A-89, 77A-92 

77A-101, 78A-85

- "appropriate arrangements" ..................................... 78A-44

- "budget" ..........................................................  77A-140

- "internal security practices" .........................  77A-123, 77A-140

“ "its organization . . . numbers, 
types, and grades of positions 
or employees assigned to an 
organizational unit work project
or tour of duty" .................................................  76A-142

77A-18, 77A-21, 77A-63 
77A-76, 77A-89, 77A-123 

77A-130, 77A-140, 77A-148

“ "the technology of performing 
its work" .................................. . 77A-76, 77A-140, 78A-44
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Sec. 11(c) .............................................  76A-88, 77P-3, 77A-94

- "in connection with negotiations" ............................. 77A-76

Sec. 11(c)(1) ................................................ 77A-109, 77A-144

Sec. 11(c)(2) ..................................................  77A-73, 77A-90

Sec. 11(c)(3) .................................................. 77A-18, 77A-21

Sec. 11(c)(4) ........................................................... 77A-73
77A-90, 77A-94, 77A-109 
77A-110, 77A-144, 78A-4 

78A-6, 78A-7, 78A-8 
78A-83, 78A-92

Sec. 12(a) ............................................................. 76A-145
77A-40, 77A-89, 77A-92 

77A-94, 77A-124, 77A-129 ‘
78A-7

Sec. 12(b) ............................................................. 77A-132
78A-7, 78A-32, 78A-100 

78A-116

Sec. 12(b)(1) ...............................................  77A-140, 78A-100

Sec. 12(b)(2) ..........................................................  77A-18
77A-21, 77A-28, 77A-140

78A-45

- to assign .........................................................  76A-142
77A-28, 77A-89, 77A-94  ̂

77A-140, 78A-65

- to demote .......................................................... 7 7A-140

- to discipline .....................................  77A-58, 78A-5, 78A-88

- to hire ...........................................................  76A-142

- to promote ................................................  77A-28, 77A-94

Sec. 12(b)(4) ......................................  76A-142, 77A-76, 77A-148

Sec. 12(b)(5) .............. ........................ ..................  77A“18

77A-21, 77A-94, 77A-123 
77A-132, 77A-140, 77A-146 
77A-148, 78A-32, 78A-116

[EXECUTIVE ORDER 11491 (cont.)] FLRC NO(s).
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[executive order 11491 (cont.)] FLRC NO(s).

"to determine 

"to determine 

"to determine

Sec. 13

Sec. 13(a)

methods" ..................................... 76A-142

personnel" ...............  77A-101, 77A-140, 78A-49

................................................. 77A-118

means” ........................................  77A-114

................... 77A-91
77A-124, 77A-125, 77A-129 

78A-7, 78A-34, 78A-81

- "the coverage and scope of the 
procedure shall be negotiated" 77A-125

- "without intervention by the
exclusive representative, as long 
as the adjustment is not inconsistent 
with the . . . agreement and the 
exclusive representative has been 
given the opportunity to be present 
at the adjustment" .................. 77A-91, 78A-7

Sec. 13 (d ) ...............  77A-132
77A-135, 78A-32, 78A-81

Sec. 15 ................  77A-18
77A-21, 77A-65, 77A-94 

77A-126, 77A-148, 78A-7 
78A-92, 78A-100

Sec. 16 . . . . .

Sec. 17 _______

Sec. 19 ______

Sec. 19 (a ) . 

Sec. 1 9 ( a ) ( 1 )

.......  77A-40, 77A-92

77A-40, 77A-92, 77A-138 

................  78A-72

77A-111, 78A-126

.............................  77A-40
77A-77, 77A-92, 77A-111, 77A-115 

77A-131, 77A-135, 77A-138, 77A-139 
77A-141, 77A-146, 78A-1, 78A-9 
78A-10, 78A-18, 78A-24, 78A-31 
78A-36, 78A-39, 78A-40, 78A-41 
78A-47, 78A-48, 78A-53, 78A-55 
78A-58, 78A-59, 78A-60, 78A-61
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[EXECUTIVE ORDER 11491 (cont.)] FLRC NO(s).

Sec. 19(a)(1) (cont.) .......................  78A-66, 78A-67, 78A-70, 78A-71
78A-72, 78A-80, 78A-85, 78A-86 
78A-90, 78A-94, 7SA-97, 78A-99 

78A-102, 78A-103, 78A-106, 78A-111 
78A-112, 78A-117, 78A-124, 78A-125 

78A-127, 78A-131, 78A-135

Sec. 19(a)(2) .........................................................  77A-111
77A-139, 77A-141, 78A-1, 78A-48 
78A-59, 78A-70, 78A-80, 78A-97 

78A-99, 78A-102, 78A-103, 78A-111

Sec. 19(a)(3) ..........................................................  77A-77

Sec. 19(a)(4) ...............................  78A-59, 78A-60, 78A-99, 78A-102

Sec. 19(a)(5) ...............................................  77A-139, 77A-141

Sec. 19(a)(6) ..........................................................  77A-40
77A-92, 77A-115, 77A-131, 77A-135 

77A-138, 77A-139, 77A-141, 77A-145 
77A-146, 78A-1, 78A-9, 78A-10 

78A-18, 78A-24, 78A-31, 78A-36' 
78A-39, 78A-40, 78A-41, 78A-47 
78A-48, 78A-53, 78A-55, 78A-58' 
78A-61, 78A-66, 78A-67, 78A-70 
78A-71, 78A-72, 78A-80, 78A-85 
78A-86, 78A-90, 78A-94, 78A-97 

78A-99, 78A-102, 78A-106, 78A-112; 
78A-117, 78A-125, 78A-127, 78A-135^

Sec. 19(b)(1) ................................ ..........................  77A-99''

Sec. 19(b)(3) ..........................................................  77A-99

Sec. 19(b)(6) ............. ;.................................. 77A-145, 78A-24

Sec. 19(d) .............................................................  77A-40
77A-111, 78A-86, 78A-99, 78A-1255:

Sec. 20 ........................................................  77A-86, 78A-71

Sec. 21 ...............................................  77A-40, 77A-86, 77A-92

Sec. 23 ...............................................  77A-77, 78A-71, 78A-99
(T

1370



(EXECUTIVE ORDER 11491 (cont.)] FLRC NO(s).

Sec. 24(1) .......................................................  78P-2, 78P-4

Sec, 25(a)

- The Civil Service Commission shall 
"establish and maintain a program 
for the policy guidance of agencies 
on labor-management relations in the 
Federal service" and "assist in assuring 
adherence to its provisions and merit
system requirements." .............................................

EXECUTIVE ORDER 11636

77P-4

78A-31

FACILITIES AND SERVICES 
see NEGOTIABILITY APPEALS

FAIR LABOR STANDARDS ACT ____

FEDERAL SERVICE IMPASSES PANEL

77A-63

.................  77A-40
77A-92, 77A-138, 77A-145 

78A-55, 78A-67

FEDERAL SERVICE LABOR-MANAGEMENT 
RELATIONS STATUTE (Pub. L. No. 
95-454, tit. VII, 92 Stat. 1191;
5 U.S.C. § 7101 ^  sag.) .......

78A-96,
78A-144,
78A-164,
78A-170,
78A-179,

......... 78A-76
78A-119, 78A-133
78A-159, 78A-163
78A-168, 78A-169
78A-171, 78A-178
78A-180, 78A-182

field a c c i d e n t AND FIRE 
PREVENTION COUNCIL .... 7 8 A-7

FORMAL DISCUSSIONS ...............  77A-139
77A-141, 78A-36, 78A-48 
78A-58, 78A-90, 78A-124

./I,': freedom of INFORMATION ACT .....................................  78A-31, 78A-99
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FLRC NO(s ).

GRIEVABILITY/ARBITRABILITY (SECTION 13(d))

Agreement provisions

- applicability to supervisory
positions .........................................................  78A-132

- interpretation of provisions
of new law .................. ............... ....................... 77A-118

- position description ................................... ..........  78A-81

- scope and coverage of negotiated
grievance procedure ......................... ....................  77A-118

78A-16, 78A-81, 78A-109
78A-132 '

- time and attendance records ......................................  78A-32

- wage rate ..........................................................  78A-81

- work preservation clause ........................................  77A-132

Appeals to the Council

- grounds asserted [selected]

—  A/SLMR exceeded authority ........................ ............  78A-81

—  A/SLMR failed to decide question
presented ........................................................ 78A-32

'I
—  A/SLMR improperly applied r 

regulations .....................................................  78A-19

—  A/SLMR inconsistent with
precedent .............................................  77A-118, 78A-32

—  criteria improperly applied by
A/SLMR .........................................................  77A-132 ^

1

—  standard applied by A/SLMR
unduly restrictive ............................................ 77A-118 v
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[GRIEVABILITY/ARBITRABILITY (cont.)] FLRC NO(s).

- mootness

—  agency provided employee specific
remedy sought .................................................. 78A-109

A/SLMR proceedings (including the CSC 
Vice Chairman proceedings)

- A/SLMR responsibility under 
sec. 13(d)

—  Civil Service Commission advice ............................... 78A-81

—  to consider related provisions
of the Order ..........................................  77A-132, 78A-32

- compliance with ................................................... 78A-132

- exhaustion of grievance procedure ............. ..................  78A-19

- regulations

—  A/SLMR responsibility to
interpret and implement .......................................  78A-19

—  Civil Service Rule 7-1 ......................... .............. 78A-116

- reliance on private sector practice ............................. 77A-132

- waiver of time limits .......... ..................................  78A-16

Statutory appeal procedures

- application; A/SLMR responsibility 
to determine

—  request for information from
Civil Service Commission .............. ........................ 78A-81

“ classification appeal ........................ ......... ..........  78A-81

Wage schedule dispute ................................................  77A-118

see also ARBITRATION AWARDS

grievance p r o c e d u r e s
see ARBITRATION

EXECUTIVE ORDER 11491, Sec. 13(a)

1373



FLRC NO(s ).

GRIEVABILITY/ARBITRABILITY 
(Section 13(d)) 

NEGOTIABILITY APPEALS 
UNFAIR LABOR PRACTICE CASES

GSA GOVERNMENT-WIDE REGULATIONS; 
INTERPRETATION

Travel Expenses 77A-63

H

HEALTH AND SAFETY
see NEGOTIABILITY APPEALS

HEARINGS
see ARBITRATION AWARDS, Exceptions 

asserted in appeals 
COUNCIL PRACTICE AND PROCEDURE 
REPRESENTATION PROCEEDINGS 
UNFAIR LABOR PRACTICE CASES

HOT WEATHER DISMISSAL, NEGOTIABILITY ....................................  78A-7

HOURS OF WORK
see ARBITRATION AWARDS 

NEGOTIABILITY APPEALS 
Work schedules

IMPASSE .................  77A-40
77A-92, 77A-138. 77A-145

78A-67

INCENTIVE AWARDS 77A-123, 77A-140

INTERLOCUTORY APPEALS
see COUNCIL PRACTICE AND PROCEDURE
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lih

FLRC NO(s),

internal s e c u r i t y

see NEGOTIABILITY APPEALS
REPRESENTATION PROCEEDINGS 

Employee exclusions

INTERNAL UNION ACTIVITIES ...............................................  77A-86

J-K

JOB CONTENT 
see ARBITRATION AWARDS

GRIEVABILITY/ARBITRABILITY (SECTION 13(d))
NEGOTIABILITY APPEALS

JOB GRADING STANDARDS ..................................................  77A-130

L

LABOR MANAGEMENT RELATIONS ACT ........................................  77A-139

LEAVE

Arbitration ......................................... 77A-134,-78A-68, 78A-113

Negotiability .................................................. ......  77A-123

LETTER OF WARNING; DISCIPLINE ...................................  78A-7, 78A-26

MANAGEMENT COMMITTEE 
see NEGOTIABILITY APPEALS

MANAGEMENT DISCUSSIONS WITH EMPLOYEES 
see DISCUSSIONS WITH MANAGEMENT 

NEGOTIABILITY APPEALS 
WEINGARTEN
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FLRC NO(s).

MANAGEMENT PROPOSALS
see NEGOTIABILITY APPEALS

MANAGEMENT REPRESENTATIVES

Agency retains discretion in
designating ............................................................. 77A-88

MANPOWER SURVEYS

Union membership on .... .............................................. 77A-140

MEET AND CONFER

Synonym for negotiate ................................................  77A-146

MERIT PROMOTION
see NEGOTIABILITY APPEALS 

Promotion 
ARBITRATION AWARDS 

Promotion

MIDCONTRACT NEGOTIATIONS

Negotiability disputes ................................................  77A-83

see also UNFAIR LABOR PRACTICE CASES 
Agency unfair labor practices

- refusal to consult, confer, 
negotiate
—  unilateral action

MOOTNESS
' see ARBITRATION AWARDS •

NEGOTIABILITY APPEALS „
COUNCIL PRACTICE AND PROCEDURE ^

MULTIUNIT BARGAINING

Successful history of .......................... .....................  77A-112

MANAGEMENT OFFICIALS ......................................................  77A-112

N

NATIONAL CONSULTATION RIGHTS ..................................  77A-146, 78A-47
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FLRC NO(s),

national g u a r d t e c h n i c i a n s

see NEGOTIABILITY APPEALS

NATIONAL SECURITY 

Collective bargaining units;
employee exclusions ................................................... 77A-117

NEGOTIABILITY APPEALS 

Administratively uncontrollable
overtime (AUG) ........................................................  78A-105

Age discrimination ......................................................  78A-7

Agency proposals; negotiability
disputed by union ....................................  77A-86, 78A-34, 78A-62

Agency regulations

- barring negotiability of
conflicting union proposals ..................... 77A-18, 77A-21, 77A-89

Assignment of personnel

- details and temporary assignments ..... .......................... 77A-28
77A-94, 77A-140, 78A-65

—  minimum qualifications ......................................... 78A-65

—  preference for particular
employees .......................................................  78A-65

- overtime, night, Sunday
and holiday tours ................................................  78A-128

- supervisory positions ...................................  77A-140, 78A-65

- tours of duty ...................................................... 77A-89

Authorized absence

~ attend training/educational
courses ............................................................. 77A-89
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[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

Civil Service Commission involvement;
issue for local parties ................................................. lT2-k

Code of Federal Regulations

- 5 C.F.R. parts 293, 294, 297 ....................................... 78A-7

- 5 C.F.R. §§ 203.101(a), 293.102,
293.203, 297.101, 297.103,
297.116(a) ........................................................... 78A-7

- 5 C.F.R. § 300.601 ...........................................  77A-94

- 5 C.F.R. §§ 550.112-.114 ......................................... 77A-140

- 5 C.F.R. § 550.112(a) .............................................  78A-26

- 5 C.F.R. §§ 550.151-.164 ......................................... 78A-105

- 5 C.F.R. § 610.123 ................................................  78A-26

- 29 C.F.R. §§ 1960.17, .32 .......................................... 78A-7

- 41 C.F.R. 101-7.003(a) ............................................  78A-26 =

Collective bargaining agreement

- approval by agency (sec, 15) .....................................  78A-92

—  effect of local agreement
on sec. 11(b) subject matter ........................ .........  77A-18

77A-21, 77A-94, 77A-148 
78A-100

- midcontract negotiability
disputes ...........................................................  78A-83 '

- nature of local relationships 
under master agreement;
negotiability ......................................................  78A-62 '

Compelling need

- authority to determine ..................................  76A-88, 76A-128 -

- criterion a .....................................  76A-88, 76A-128, 77A-89 ^
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[negotiability appeals (cont.)] FLRC NO(s).

- criterion b ...................................................  76A-88
77A-18, 77A-21, 77A-76

- criterion c ...........................................  77A-18, 77A-21

- criterion d ..................................................  77A-106
- criterion e ............................. 77A—18, 77A—21, 77A—76

- effect of compelling need 
decision on validity of
agency regulations ............................................  76A-88

- evidence in support .......... .................................. 78A-7
—  burden to adduce ............... ............................. 78A-7

- negotiability limitations of 
secs. 11(a), 11(b) and 12(b)
of the Order ............................. ..................... 76A-88

- primary national subdivision .......... ...... ........  77A-18, 77A-21

Compensation
- nonappropriated fund (NAF)
annual salary employees ...............................  77A-18, 77A-21

- nonappropriated fund (NAF)
hourly wage employees .................................  77A-18, 77A-21

- overseas teachers
—  salary schedules ........................................... 76A-142
—  summer school compensation ................................  76A-142

- overtime
—  administratively controllable/

uncontrollable ................ ............................ 78A-105

- siderographers - cylinder
engravers .....................................................  78A-79

- travel costs (expenses) .......................................  77A-63
—  employee's residence as

official duty station .......................... ............ 77A-76

1379



[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

—  use of and mileage for
privately owned vehicle ....................................  78A-26

Compensatory time .......................................  77A-140, 78A-105
see also Hours of duty 

Travel time 
Work schedules

Comptroller General decisions
- B-180010.08 (5/4/76) ..........................................  77A-94

- B-190292 (3/27/77) ............................................  77A-63
- B-190440 (1/20/78) ............................................  77A-65
- B-192258 (9/25/78) ............................................  78A-26
- 56 Comp. Gen. 131 (1976) ......................................  78A-26
- 56 Comp. Gen. 865 (1977) ......................................  78A-26

Contractor demonstrations of products,
industrial methods, etc................................. ........... 77A-140
Demotions
- delay pending upgrading of

skill and performance ..................................... . 77A-140

Department of Justice opinion ....... .............................. 76A-88 £
Direction of employees ..................................  77A-140, 78A-100 «

1=
Discipline

- letter of warning; delivery
to employee representative ........... .......................... 78A-7 :

- of employees

—  directed by officials above
activity level; grievances ........................  77A-94, 77A-126

—  suspensions for less than 
30 days stayed pending
expedited grievance arbitration ....................  77A-58, 78A-88
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[negotiability appeals (cont.)] FLRC NO(s).

Discrimination .....................................................  78A-7

Drug and alcohol abuse program;
union support, encouragement .... .....................................  77A-86

Dues withholding; service charge
by agency ...............................................................  77A-86
Educational policy; overseas schools ........... ....................  76A-142

Employee categories and classifications 
see specific category, e.g., 

professional employees,
National Guard technicians

Equal employment opportunity ........................................... 78A-7

- union nomination of part-time
counselors ..........................................................  78A-7

Equipment, furniture, etc.

- for employees; protective
clothing ...........................................................  77A-63

- Government vehicles ...............................................  77A-76
—  transportation of employee

dependents ................................................. . 77A-65
see also Facilities and services

Excused absences; hot weather
dismissal ................................................................ 78A-7
Executive Order 11491

- Preamble ..................... ............................... . 77A-86
- sec. 4(c)(1) ....... ............................................ 77P-4
- sec. 6(a)(l)-(2) ............................................. 77A-140

- sec. 6(a)(4) ................................................... 78A-8
- sec. 6(e) .............................................. 77P-4, 78A-83
- sec. 10(e) ........................................... 77A-140, 78A-34
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[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

—  "applicable laws and regulations" ....... .................. 76A-142
77A-18, 77A-21, 77A-110

78A-79

—  "personnel policies and 
practices and matters affecting
working conditions" ................................ ......  76A-142

77A-18, 77A-21, 77A-28, 77A-63 
77A-86, 77A-89, 77A-94, 77A-123 

77A-125, 77A-126, 77A-140, 77A-148 
78A-7, 78A-11, 78A-26, 78A-33 

78A-34, 78A-37, 78A-56, 78A-64 
78A-65, 78A-100

—  "published agency policies and 
regulations for which a compelling
need exists" ...............................................  76A-88

76A-128, 77A-18, 77A-21 
77A-89, 77A-106, 78A-7

sec. 11(b) ....................................................  77A-89
—  "appropriate arrangements for

. . . the impact of realignment 
of work forces or technological
change" .................................................... 78A-44

-- "budget" ..................................................  77A-140

—  "internal security practices" ....................  77A-123, 77A-140
—  "its organization . . . numbers, 

types, and grades of positions 
or employees assigned to an 
organizational unit, work
project or tour of duty" ......... ........................  "76A-142

77A-18, 77A-21, 77A-63 
77A-76, 77A-89, 77A-123 

77A-130, 77A-140, 77A-148
—  "the technology of performing

its work" ..................................  77A-76, 77A-140, 78A-44
sec. 11(c) ..................................... 76A-88, 77P-3, 77A-94
—  "in connection with negotiations" ..........................  77A-76

sec. 11(a) ..................... ....................... 77A“63, 78A-62
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- sec. 11(c)(1) .......................................  77A-109, 77A-144

- sec. 11(c)(2)
—  issue referred to agency

head for a determination ...........................  77A-73, 77A-90

- sec. 11(c)(3) .........................................  77A-18, 77A-21

- sec. 11(c)(4) .................................................  77A-73
77A-90, 77A-94, 77A-109 
77A-110, 77A-144, 78A-4 

78A-6, 78A-7, 78A-8 
78A-83, 78A-92

- sec. 12(a) .....................................  77A-89, 77A-94, 78A-7
- sec. 12(b) ............................................  78A-7, 78A-100
- sec. 12(b)(1) .......................................  77A-140, 78A-100
- sec. 12(b)(2) .................................................  77A-18

77A-28, 77A-140, 78A-21

—  to assign ..................................................  76A-42
77A-28, 77A-89, 77A-94 

77A-140, 78A-65
—  to demote ........................ ........................  77A-140
—  to discipline ......................................  77A-58, 78A-88

—  to hire ...................................................  76A-142
—  to promote .................................... . 77A-28, 77A-94

- sec. 12(b)(4) ............................... 76A-142, 77A-76, 77A-148

- sec. 12(b)(5) .................................................  77A-18
77A-21, 77A-94, 77A-123 

77A-140, 77A-148

—  "to determine . . . means" ...............................  77A-114
—  "to determine . . . methods" ..............................  76A-142
—  "to determine . . . personnel" ................ . 77A-140, 78A-49

[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).
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[NEGOTIABILITY APPEALS (cont.)] FL^^ NO(s).

- sec. 13(a) ....................................................  77A-91
nk-l25, 78A-7, 78A-3A'

—  "the coverage and scope of 
the procedure shall be
negotiated" ...............................................  77A-125

—  "without intervention by the 
exclusive representative, as 
long as the adjustment is 
not inconsistent with the 
terms of the agreement and 
the exclusive representative 
has been given the opportunity
to be present at the adjustment" ....................  77A-91, 78A-7

- sec. 15 .......................................................  77A-18
77A-21, 77A-65, 77A-94 

77A-126, 77A-148, 78A-7 
78A-92, 78A-100

- sec. 20 .................. ..................................... 77A-86
- sec. 21 ............................. .......................... 77A-86

- sec. 25(a) .....................................................  77P-4
Facilities and services
- classroom space per student ..................................  76A-142
- office space
—  for employees

--  prohibition on eating,
drinking and smoking ...................................  78A-44

—  set aside for nonwork use ......... ........................  78A-44
Fair Labor Standards Act ..........................................  77A-63
Federal Personnel Manual (FPM)

- chap. 330 .............................................  77A-18, 77A-21
- chap. 335
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—  subchap. 1 ............................................. . 77A-94
—  subchap. 2, req. 2 .........................................  77A-28

—  subchap. 3-6b .............................................  77A-110

—  subchap. 4-3c(2) ...................................  77A-18, 77A-21
—  subchap, 4-3e ...................................... .......  77A-28

- chap. 351

-- subchap. 5-5 .......................................  77A-18, 77A-21
—  subchap. 6 .........................................  77A-18, 77A-21

-- subchap. 10 ........................................  77A-18, 77A-21

- chap. 511, subchap. 1-6 ....................................... 77A-94
- chap. 550, subchap. 3-5i ............................. ......... 77A-86

- chap. 630, subchap. 10 ......................................... 78A-7
- FPM Letter
—  630-25 (8/20/76) ............................................  78A-7
~  711-126 (12/30/76) .......................................... 78A-7
—  713-29 (7/29/77) ............................................  78A-7

- Supplement 335-1, sec. 4-5(e) ................................  77A-110
- Supplement 532-2, subchap. S4 ......................... 77A-18, 77A-21
- Supplement 792-2, subchap. S3 ................................. 77A-86

IIH
I - Supplement 990-1 Book III,

iii'l sec. 715.512 ...................................................  78A-7
- Supplement 990-2, Book 610,
appendix 6 ........................... ..................... . 78A-7

[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).
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[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

Federal Service Labor-Management 
Relations Statute (Pub. L, No. 95-454, 
tit. VII, 92 Stat. 1191; 5 U.S.C.
§ 7101 et seq.) ...................................................  78A-76

----- 78A-96, 78A-119, 78A-133
78A-144, 78A-159, 78A-163 
78A-164, 78A-168, 78A-169 
78A-170, 78A-171, 78A-178 
78A-179, 78A-180, 78A-182

Field Accident and Fire Prevention
Council; frequency of meetings ......................... ............ 78A-7

Grievance procedures
- negotiated procedure; nature 

and scope
—  adjustment without intervention

of exclusive representative ........ ........................ 77A-91

—  matters for which statutory
appeal procedures exist ....................................  78A-34

—  number of union/management 
participants at particular
stage of procedure .........................................  78A-34

—  scope; in general ..........................................  77A-94
77A-125, 77A-126, 78A-34

—  subject only to express 
limitations prescribed
by the Order (sec. 13) ............................  77A-125, 78A-34

- union discouragement of filing
of grievance by employees .....................................  77A-86

GSA government-wide regulations; 
interpretation

- travel expenses ...............................................  77A-63
Health and safety; proposals
pertaining to ..............................................  77A-94, 78A-7
- initiation of action to

abate hazzard; procedure ....................................... 78A-7

- protective clothing ........................................... 77A-63
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[negotiability appeals (cont.)] FLRC NO(s).

Hot weather dismissal .............. .................................... 78A-7

Hours of work
see Work schedules

Incentive awards

- based on awards granted in
the private sector ................................ *.............. 77A-140

- based on participation in
particular project ............................... ............... 77A-140

Internal security practices ................................ 77A-123, 77A-140
Internal union activities;
proposals concerning ..................................................  77A-86
Job content

- assignment of specific duties 
to particular types of
positions or employees ............ ..............................  77A-140

- consistent with classification
standards ................................................. .......  77A-140

- description and clarification
of in position description ......................................  78A-100

- integral relationship to 
numbers, types and grades 
of employees assigned to an 
organizational unit, work
project or tour of duty ........... ......... ....................  76A-142

77A-28, 77A-63, 77A-94 
77A-130, 77A-140

- performance of duties assigned
to particular position ........................................... 77A-140

- prohibition on assignment
of specific duties ................................................  77A-94

- quantity of duties assigned; 
impact on performance
evaluation ............................ ...................... . 78A-100
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[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

- when certain duties will be
performed ............................................  76A-142, 77A-63

Job grading standards; determining
job content ......................................................  77A-130
see also Job content

Leave

- administrative ...................... .........................  78A-26

- court ..........................................................  78A-7
- sick; approval procedure .....................................  77A-123

Letter of warning; discipline ......................................  78A-7
Management committee

- union membership;
negotiability .............................................. . 78A-56

Management proposals; negotiability
disputed by union .................................  77A-86, 78A-34, 78A-62
Manpower surveys; union
membership on ...... ............... .............................  77A-140
Merit promotion 

see Promotion
Mootness of proposal
- effect of Federal Service 
Labor-Management Relations 
Statute (Pub. L. No. 95-454, 
tit. VII, 92 Stat. 1191;
5 U.S.C. § 7101 et seq«) 78A~76

78A-96, 78A-119, 78A-133, 78A-144 ' 
78A-159, 78A-163, 78A-164, 78A-168 . 
78A-169, 78A-170, 78A-171, 78A-178 ' 

78A-179, 78A-180, 78A-182 ,
- subsequent approval by

agency head ................................... 77A-73, 77A-90, 78A-82 ,
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National Guard Technicians

- RIF procedures ...............................................  77A-106
—  appeals ....................................  78A-11, 78A-37, 78A-64

- uniforms; negotiability ...............................  77A-114, 78P-5

Nonappropriated fund; management .................................  76A-142
Nonappropriated fund personnel

- pay periods ...........................................  77A-18, 77A-21
- retirement plan procurement;
union-management committee ............................  77A-18, 77A-21

- RIF procedures ........................................  77A-18, 77A-21
Official duty station;
for travel payment computation ....................................  77A-76
Official time

- for representational activities .......................  77A-86, 78A-34
—  notification procedure ..................................... 77A-86

Overseas teachers
- compensation

—  salary schedules; summer 
school .................................................... 76A-142

- educational policy ........................................... 76A-142
- school activities funds management ...........................  76A-142
- student-teacher ratios ....................................... 76A-142
- transportation benefits, 
eligibility .................................................. 76A-142

Overtime; administratively
uncontrollable (AUC) ............................................. 78A-105

[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).
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[NEGOTIABILITY APPEALS (cont.)] •' FLRC NO(s).

Overtime pay
see Compensation

Pay
see Compensation

Pay periods ....... ....................................... 77A—18, 77A-21

Performance evaluation ...........................................  78A-100
see also Promotion

Personnel records and files 
(performance evaluation, 
medical records, time and 
attendance, etc.)
- access by employee; disclosure;

release to union ................ ..............................  78A-7

- restrictions on access by 
inmates of correctional
institutions ......... ......................................... 78A-49

Position description; accuracy ...................................  78A-100
Position vacancies 

see Vacancies
Positions; actions to create,
dissolve, downgrade, etc...........................................  77A-140

Prevailing rate pay system
(Public Law 92-392) ...............................  77A-18, 77A-21, 78A-79
Primary national subdivision ..............................  77A-18, 77A-21
Privacy Act ................................................  78A-7, 78A-49
Probationary employees ............................................ 76A-88
Professional employees

- equipment, facilities,
personnel to support ......................................... 77A-140

- recognition and treatment .................................... 77A-140
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[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

Professional Standards Board; 
representation and assistance 
for probationary employees
in hearings ............................................................ 76A-88

Promotions
- area of consideration ..................................... . 77A-28

- candidate qualification 
criteria development;
union participation ..........................................  77A-140

- performance rating procedure

—  substitution of annual 
rating for supervisory
appraisal .................................................  77A-110

- preference for particular 
employees .....................................  77A-18, 77A-21, 77A-28

- procedures ....................................................  77A-18
77A-21, 77A-28, 77A-148

- promotion panels, boards; 
union membership on .......................................... 77A-140

- qualification criteria 
development; union
participation .............................. .................  77A-140

- selection; level of decision ................................. 77A-148
- temporary; conditions 
requiring .....................................  77A-28, 77A-94, 78A-65

- time limit to effectuate 
decision ...................................................... 77A-28

]i;: - to supervisory positions ...................................... 77A-28
Proposals (provisions) in general
- agency review pursuant to
sec. 15 ................................  77A-18, 77A-21, 77A-94, 77P-3
see also Collective bargaining

agreement - approval 
by agency
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[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

'I)’

- conditions for review 
see Executive Order 11491

- secs. 11(c)(4), 
ll(c)(4)(i), and 
ll(c)(4)(ii)

- contained in other agreements;
significance of ............................. ......... 77A-28, 78A-100

- intent; clarification ..........................................  78A-7

- misinterpretation ..............................................  78A-7
- submitted by agency management ................  77A-86, 78A-34, 78A-62

Provisions
see Proposals

Reassignments ........................................ ............ 76A-142
Reduction in force (RIF)
- National Guard technicians .......... ......................... 77A-106

78A-11, 78A-33, 78A-37 
78A-64

- procedures ............................................  77A-18, 77A-21
- seniority; use of .....................................  77A-18, 77A-21 •

*

- subsequent hiring/rehiring
(preference) ......................... ......................... llk-1%

Retirement plan procurement;
union-management committee ................................  77A-18, 77A-21
School activity funds management .................................  76A-142
Seniority

- hiring/select ion preference ...........................  77A-18, 77A-21
- in overtime assignments ......................................  76A-128
- in reassignments .............................................  76A-142

s',

- in RIF ....................................... 77A-18, 77A-21, 77A-109
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[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

- in tour of duty assignments ...................................  77A-89
Shifts
see Work schedules

- submitted by agency management ................  77A-86, 78A-34, 78A-62

Staffing patterns; investigation of ...............................  77A-40
see also Executive Order 11491

- sec. 11(b) "its 
organization"

Student-teacher ratios ...........................................  76A-142
Substitute teachers ..............................................  76A-142
Supervisory positions

- assignment of employees to ...........................  77A-140, 78A-65
Suspensions 
see Discipline

Technology of performing work 
see Executive Order 11491

- sec. 11(b) "the 
technology of performing 
its work"

Tours of duty
see Work schedules

Executive Order 11491
- sec. 11(b) "its 

organization"
Trade jurisdiction 
see Job content

Training

' ....................................................... 77A-140
“ union members; data
concerning .................................................. 77A-140

Transportation benefits; overseas
teachers ........................................................ 76A-142
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[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

Travel expenses 
see Compensation

Travel time
see Work schedules

Uniforms
- National Guard technicians ............................  77A-114, 78P-5

Union-management cooperation
- in promoting equal

employment opportunity .........................................  78A-7
- in promoting productivity, 
motivation, cost effective
operations ....................................................  77A-86

Union-management meetings
- at local activities under

a master agreement ................................ ...........  78A-62
Union recognition/representation;
proposals concerning .............................................  77A-140

United States Code 
(Negotiability issues)

- Fair Labor Standards Act ......................................  77A-63 .
- Federal Service Labor-Management 
Relations Statute (Pub, L. No.
95-454, tit. VII, 92 Stat. 1191;
5 U.S.C. § 7101 et seq.) ......................................  78A-76

78A-96, 78A-119, 78A-133 
78A-144, 78A-159, 78A-163 ' 
78A-164, 78A-168, 78A-169 
78A-171, 78A-178, 78A-179 ’ 

78A-180, 78A-182
- Prevailing Rate Equalization . 
Adjustment Act of 1972 ........................................  78A-79

- Privacy Act ............................................ 78A-7, 78A-49 '
- Public Law 92-392 ..................................... 77A-18, 77A-21 '■
- Public Law 94-310 .............................................. 78A-7 '
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- Whitten Amendment .............................................  77A-94

- 5 U.S.C. § 552(a) ......................................  78A-7, 78A-49

-  (g)(i) .....................................................  78A-49
- 5 U.S.C. § 3101 ...............................................  76A-88

-  note .......................................................  77A-94
- 5 U.S.C. § 4108(a)(2) .........................................  77A-89

- 5 U.S.C. § 4503 ..............................................  77A-140
- 5 U.S.C. § 5102(c)(22) .......................................  77A-130
- 5 U.S.C. § 5112 ..............................................  77A-140

- 5 U.S.C. § 5341 ^  se£..........................  77A-18, 77A-21, 78A-79

- 5 U.S.C. § 5342(a)(l)(l) ......................................  78A-79
- 5 U.S.C. § 5346 ..............................................  77A-140

- 5 U.S.C. § 5349 ...............................................  78A-79
- 5 U.S.C. § 5542
-- (b)(2) ....................................  77A-63, 77A-140, 78A-26

-  (c)(2) ....................................................  78A-105

- 5 U.S.C. § 5543 ..............................................  77A-140
- 5 U.S.C. § 5545 ..............................................  78A-105

- 5 U.S.C. § 5704 ...............................................  78A-26

- 5 U.S.C. § 5901 ............................................... 77A-63
- 5 U.S.C. § 6101(b)(2) .........................................  78A-26

- 5 U.S.C. § 6322 ................................................ 78A-7
- 5 U.S.C. § 7301 ...............................................  76A-88
- 5 U.S.C. § 7903 ............................................... 77A-63
- 7 U.S.C. §§ 1621-22 ...........................................  77A-63

[NEGOTIABILITY APPEALS (cont.)] NO(s).
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[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

- 20 U.S.C. § 901 ^ seq.

- 21 U.S.C. § 601 et seq.

- 21 U.S.C. §§ 1175, 1180

- 29 U.S.C. § 201 ^ seq.

- 31 U.S.C. § 638(c)(2)

- 32 U.S.C. § 709(b) , (e)

77A-63

77A-63

- 38 U.S.C. § 4101
—  (a) .......

............... 77A-106 
77A-114, 78A-11, 78A-33' 

78A-37, 78A-64

76A-128

—  (b) .........................................................76A-88

- 38 U.S.C. § 4108 .....................................  76A-88, 76A-128
- 42 U.S.C. §§ 4561, 4582 ........................................77A-86
- 44 U.S.C. § 2105 ...............................................78A-44

Vacancies
- decision to fill ...................................... 77A-18, 77A-21

- preference for particular
employees .....................................  77A-18, 77A-21, 77A-28

- priority consideration ........ .......................  77A-18, 77A-21 •
- procedures for filling ................ ............... 76A-142, 77A-28 '
- qualification of applicants .............. ...................  76A-142
- supervisory; procedures  ̂

for filling ....................................................77A-28 J

- temporary filling ...............................................77A-28
Voluntary charity drives, savings 5i.
bond programs, blood drives
- union encouragement .......................................... ..77A-86 ■a!
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Wage systems; negotiability of changes

- nonappropriated fund personnel ........................  77A-18, 77A-21

- overseas teachers ............................................  76A-142

- prevailing rate systems ...............................  77A-18, 77A-21

- siderographers - cylinder
engravers .....................................................  78A-79

Whitten amendment .................................................  77A-94
Work assignments ........ ........... ............................. 78A-100
see also Assignment of personnel 

Job content
Work schedules
- holidays .....................................................  76A-142
- hours of duty
—  minimum number of work

hours guarantee ...........................  77A-18, 77A-21, 77A-123
-- travel time ............................... 77A-63, 77A-140, 78A-26

--  scheduling ............................................. 78A-26
- shifts; ending time .......................................... 77A-140
- tours of duty; criteria
for assignment ................................................  77A-89

- workdays in year; number ..................................... 76A-142
NEGOTIABILITY DETERMINATION BY AGENCY
Expeditious determination required 
on request; dispute in connection
with negotiations .................................................. 77P-3

Time limits; effect regarding Council
review of issue .................................................... 77P-3

NEGOTIATE

[NEGOTIABILITY APPEALS (cont.)] FLRC NO(s).

S)monym for meet and confer ...................................... 77A-146
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flrc NO(s).

NEGOTIATED AGREEMENTS
Grandfathered by section 24(1) of
Executive Order 11491 .......................................  78P-2, 78P-4

- when either but not both parties 
want to change, add, or delete
language .......................................................  78P-4

- successor employer requiring changes ........... ...............  78P-4

NEWSPAPER ADVERTISEMENT
Activity permitting publication
by rival union ...................................... .............. 77A-77

NOTICES; POSTING ....................................................  78A-90
NONAPPROPRIATED FUND; MANAGEMENT OF ................................  76A-142
NONAPPROPRIATED FUND ACTIVITY

Pay periods ...............................................  77A-18, 77A-21
Retirement plan procurement;
union-management committee ................................  77A-18, 77A-21
RIF procedures ............................................  77A-18, 77A-21

0

OBLIGATION TO BARGAIN
see UNFAIR LABOR PRACTICE CASES

OFFICE SPACE
see NEGOTIABILITY APPEALS

Facilities and services

OFFICIAL TIME

Contractual right; not 
guaranteed by the Order
Disputes concerning ..,

1398

78A-72. 78A-94, 78A-102

..............  77A-104
77A-138, 78A-1, 78A-24

78A-97, 78A-111



FLRC NO(s).

Exhaustion .........................................................78A-24

Representation activities .................................  77A-86, 78A-34

- notification procedures ...... ..................................77A-86

Subject to negotiation under
sec. 11(a) of the Order ............................................78A-67

OVERSEAS TEACHERS
see NEGOTIABILITY APPEALS

OVERTIME

Administratively uncontrollable (AUO) ....................  78A-30, 78A-105
Arbitration ................................. ...................  77A-101

78A-25, 78A-30, 78A-43

P

PAY PERIODS; NEGOTIABILITY .................................. 77A-18, 77A-21
PERFORMANCE EVALUATION .................................... 77A-100, 78A-100

see also NEGOTIABILITY APPEALS 
Promotion 
Work Performance

PERFORMANCE RATING ACT .............................................. 78A-95
PERSONNEL RECORDS AND FILES .......................... 78A-7, 78A-49, 78A-82
PETITIONS

see REPRESENTATION PROCEEDINGS

POSITIONS; ACTIONS TO CREATE,
DISSOLVE, DOWNGRADE ................................................ 77A-140

POSITION DESCRIPTIONS ..................... 77A-100, 78A-81, 78A-93, 78A-100
POSTING OF NOTICES .................................................. 78A-90
PREVAILING RATE PAY SYSTEM .......................... 77A-18, 77A-21, 78A-79
PRIMARY NATIONAL SUBDIVISION ................................ 77A-18, 77A-21
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PRIVACY; EMPLOYEE'S RIGHT TO
see also UNITED STATES CODE 

Privacy Act

FLRC N0(s).

78A-31, 78A-40

PROBATIONARY EMPLOYEES 76A-88

PROMOTIONS
see ARBITRATION AWARDS

NEGOTIABILITY APPEALS 
UNFAIR LABOR PRACTICE CASES 

Agency unfair labor practices

PROPOSALS IN NEGOTIABILITY APPEALS 
see NEGOTIABILITY APPEALS

Q

QUALITY STEP INCREASE; ARBITRATION
QUESTION CONCERNING REPRESENTATION .... 

see also REPRESENTATION PROCEEDINGS

................ 78A-95
77A-69, 77A-88, 77A-133

R

RATIFICATION OF AGREEMENT ...........................................  78A-22

REASSIGNMENTS ..............................................  76A-142, 78A-66
REDUCTION IN FORCE ..........................................  78A-41, 78A-85

see also NEGOTIABILITY APPEALS
REMEDIES

see ARBITRATION
ARBITRATION AWARDS 
COUNCIL PRACTICE AND PROCEDURE 
GRIEVABILITY/ARBITRABILITY 

(SECTION 13(d))
REPRESENTATION PROCEEDINGS 
UNFAIR LABOR PRACTICE CASES
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FLRC NO(s).

REORGANIZATION; AGENCY

Question concerning representation ... ..............................  77A-69
Representation petition; open period ................ ••••••••••••• //
Retention rights of employees 
in reduction in force ..

...........................................  78A-41
Successorship ....

................................................  77A-69
REPRESENTATION PROCEEDINGS
Appeals to the Council

- grounds asserted [selected]

-- A/SLMR substituted judgment for 
that of Congress ..

.........................................  78A-98
-- consolidation violates law and 

regulation .....
........................ *.................. 77A-88

—  decision condones violation of 
Federal statutes ...

........................................  78A-38
first amendment rights

.................................... 77A-117
stipulation disregarded

...................................  77A-122
—  what constitutes representative

..............................................................
—  Whether conduct violative of the 

Order is condoned if no harm results
A/SLMR proceedings

Council review of .
.....................................  78A-27

- expedited proceedings for agency reorganization.......
hearings

evidence ..........
, . ........................... *-----  78A-38stipulations .........

.................................. 77A-122
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- jurisdiction
—  national security determination ...........................  77A-117

—  coverage of agency and
employees under the Order ..................................  78A-98

- relitigating same issues .....................................  77A-122

A/SLMR regulations
- consolidation ................................................  77A-133
- elections ....................................  77A-69, 77A-112, 78A-27

- non-adversarial nature of
representation proceedings ...........................  77A-88, 77A-136

Collective bargaining units
- appropriateness of unit .......................................  76A-64

76A-147, 77A-69, 77A-88 
77A-112, 77A-122, 77A-136 

78A-3, 78A-12, 78A-22 
78A-69, 78A-84, 78A-89 

78A-91, 78A-98

—  appropriate unit criteria
--  community of interest .................................  76A-147

77A-88, 77A-112, 77A-136 
78A-3, 78A-12, 78A-22 

78A-69, 78A-91, 78A-98
-- effective dealings .................................. . 76A-147

77A-69, 77A-88, 77A-112 
77A-136, 78A-3, 78A-12 
78A-22, 78A-69, 78A-84 

78A-91, 78A-98
--  efficiency of agency

operations ................ ............................ 76A-147
77A-69, 77A-88, 77A-112 
77A-136, 78A-3, 78A-12 
78A-22, 78A-69, 78A-84 

78A-91, 78A-98
—  presumption favoring ....................................... 77A-88

77A-112, 77A-136, 78A-12

[REPRESENTATION PROCEEDINGS (cont.)] FLRC NO(s).
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- bargaining history .............................  78A-3, 78A-22, 78A-69

- employee exclusions
—  clerk stenographers .............. .......................... 78A-22
—  confidential employees ..................... ....... 77A-122, 78A-89

—  management officials ......................................  77A-122
—  national security ......... ................................ 77A-117

- fragmentation ............ ..................................... 77A-88
77A-112, 77A-136, 78A-12 

78A-22, 78A-69, 78A-84

- guards ............................. ............................ 78A-3
- reorganization (agency); 
bargaining unit impact
—  question concerning

representation .............................................  77A-69

—  successorship ..............................................  77A-69
- type of unit

-- nationwide .........................................  78A-22, 78A-69
-- regionwide .................................. 78A-3, 78A-22, 78A-69

-- residual ........................................... 78A-69, 78A-84
-- sectorwide ........................................  78A-22, 78A-69

Elections

- agency's neutral posture ......................................  78A-51
- A/SLMR authority to find
invalid ....................................................... 78A-27

- disenfranchisement of
employees ..................................................... 78A-27

■ distribution of campaign
literature ............................................ 78A-38. 78A-51

- interference

[representation proceedings (cont.)] FLRC NO(s).
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—  by agency/activity .........................................  78A-51

- objections to election

—  improper assistance to
incumbent union ............................................  78A-38

—  interference with employees'
right to distribute literature .............................  78A-51

—  number of employees voting not 
representative of majority of
unit .................................... ................... 78A-27

- soliciting in work areas during
work time .....................................................  78A-38

Petitions

- consolidation petition
—  relation to representation

petition ..................................................  77A-133
- decertification (DR) petition

—  successorship situation ....................................  77A-69
- representation (RO, RA) 
petition

—  dismissal of

--  inappropriate unit sought ..............  76A-64, 78A-84, 78A-91
--  national security .....................................  77A-117
--  relation to consolidation

petition ..............................................  77A-133
—  filing

--  open period ............................................  77A-77
--  relation to consolidation

petition ..............................................  77A-133
--  timeliness ............................................  77A-133

—  showing of interest ........................................  78A-51

[REPRESENTATION PROCEEDINGS (cont.)] FLRC NO(s).
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[REPRESENTATION PROCEEDINGS (cont.)] NO(s).

- unit clarification (UC)
petition ......................................................  77A-69

—  agency's discretion in filing 
appropriate representation
petition with Assistant Secretary ...........................  78P-3

—  agency's unilateral action in 
excluding an employee; unfair
labor practice risk .........................................  78P-3

—  following reorganization ...................................  77A-69

—  inclusion or exclusion of
positions ....................................... ............ 78P-3

—  National Archives Trust Fund
Board; coverage under the Order ............................  78A-98

—  unrepresented employees .......... .......................... 78A-22
RETIREMENT PLAN PROCUREMENT;
UNION MANAGEMENT COMMITTEE ..................................  77A-18, 77A-21

SALARY
see COMPENSATION

SENIORITY AND TENURE
see NEGOTIABILITY APPEALS

SERVICES AND FACILITIES .............................................  77A-77
see also NEGOTIABILITY APPEALS

Facilities and services
SETTLEMENT AGREEMENT; UNFAIR
LABOR PRACTICE COMPLAINT ........................................... 78A-103
SHIFTS
see ARBITRATION AWARDS 

NEGOTIABILITY APPEALS 
Work schedules

SOLICITATION ................................................ 78A-38, 78A-51
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flrc NO(s ).

STABILITY; AS POLICY OF THE ORDER ...................  77A-40, 77A-69, 77A-92
STAFFING PATTERNS
see EXECUTIVE ORDER 11491

Sec, 11(b) "its organization"

STANDING ............................................  77A-112, 78A-1, 78A-12
STIPULATIONS; A/SLMR USE OF ........................................  77A-122

STATUTORY APPEAL PROCEDURES .................................  78A-34, 78A-81
SUBMISSION AGREEMENTS 

see ARBITRATION
SUPERVISORS

see NEGOTIABILITY APPEALS
REPRESENTATION PROCEEDINGS 
Collective bargaining units 

UNFAIR LABOR PRACTICE CASES
SUPERVISORY POSITIONS; ASSIGNMENT
OF EMPLOYEES TO ............................................  77A-140, 78A-65
SUSPENSIONS

see DISCIPLINE

SPECIAL ACHIEVEMENT AWARD; ARBITRATION ..............................  78A-95

TEACHERS
see NEGOTIABILITY APPEALS 

Overseas teachers
TECHNOLOGY OF PERFORMING WORK 

see EXECUTIVE ORDER 11491 
Sec. 11(b)

TOURS OF DUTY
see NEGOTIABILITY APPEALS

TRAINING
see ARBITRATION AWARDS 

NEGOTIABILITY APPEALS
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FLRC NO(s)

78̂  travel expenses/time
see NEGOTIABILITY APPEALS 

Compensation 
Work schedules

u

UNFAIR LABOR PRACTICE CASES 
Agency unfair labor practices
- assistance
—  equivalent status ....................................... 77A-77

—  permitting publication of
newspaper advertisement ...................................  77A-77

—  services and facilities ................................... 77A-77

- discrimination
—  antiunion animus .......................................... 78A-39
—  interfering with organizing

and membership drive ......................................  78A-99
—  memorandum concerning employee's

alleged error .............................................  78A-60
—  promotion ................................................ 78A-103
—  refusing employee union

representation ................................... 77A-139, 78A-48
—  reprisal for filing earlier

ULP ....................................................... 78A-59
—  revocation of parking privileges ..........................  78A-80
—  termination of employee ...................................  78A-59
—  union representatives ...................................... 78A-1

- interference, restraint, coercion
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—  administrative time; denial of ...........................  77A-11I
—  antiunion animus ........................................... 78A-72
—  bypassing union ..........................  78A-55, 78A-90, 78A-126

—  communications with 
employees
--  chance encounter .......................................  78A-55

--  employee not acting as
union steward .........................................  78A-131

-- informal discussions ................................... 77A-139

--  oral admonishment for using
administrative time ...................................  77A-111

--  permitting publication of
newspaper advertisement ....... ...................... 77A-77

—  direct dealing with employees .............................. .77A-40
—  dues withholding; termination ......................  77A-40, 77A-92
—  equivalent status .......................................... .77A-77
—  grievance procedure

--  alteration of ..........................................  78A-10
--  refusal to process grievance .................  77A-131, 77A-135

—  ground rules for negotiations
violated ...................................................  78A-80

—  information

--  refusal to supply ......................  78A-31, 78A-40, 78A-66
—  memorandum concerning

employee's alleged error ...................................  78A-60
—  negotiations

--  impact and implementation
of employee reassignments ..............................  78A-66

[UNFAIR LABOR PRACTICE CASES (cont.)] FLRC NO(s).
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[UNFAIR LABOR PRACTICE CASES (cont.)] NO(s).

--  refusal to negotiate ...................................  78A-24
78A-61, 78A-70, 78A-86 

78A-117, 78A-135

notification and opportunity
to discuss not provided ...................................  77A-115

78A-47, 78A-58, 78A-85 
78A-125, 78A-127

official time
--  contract right, not

section 1(a) right ....................................  78A-102

--  exhaustion of ..........................................  78A-24

-- implementation of last offer ....................... . 78A-138

-- imposing limitation on .............. .................... 78A-94
--  modification of agreement

term regarding ..........................................  78A-1
--  refusal to grant ......................  78A-72, 78A-97, 78A-102

past practice ..............................................  78A-71
78A-97, 78A-106, 78A-127

permitting publication of
newspaper advertisement ....................................  77A-77
promotion ........... .....................................  78A-103
refusal to implement
arbitration award ......................................... 78A-112
refusing employee union
representation .................................... 77A-139, 78A-48
revocation of parking
privileges .................................................  78A-80

termination of employee .................................... 78A-59
tour of duty
-- refusal to extend ................. ....................... 78A-9
undermining union
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--  direct dealing with employees ..........................  78A-55

—  unilateral action
--  change in past practice in

reviewing Incentive Awards ............................  78A-106

--  change in past practice of
extending tour of duty .............................. . 78A-9

-- change in use of military titles ........................ 78A-18
--  changes in typewritten form of

[UNFAIR LABOR PRACTICE CASES (cont.)] ^LRC NO(s).

agreement 78A-61

--  denying union typewriters and
assistance in preparation of
grievances ................................... .......... 78A-71

--  during impasse .... .................................... 77A-138

--  elimination of agreement
provisions .............................  77A-40, 77A-92, 78A-67

-- grievance procedure altered .......................... . 78A-10
--  imposing limitation on

official time ..........................................  78A-94

-- issuance of overseas command policy ....... .......... 78A-41
--  modification of official time

provision ...............................................  78A-1

-- not implementing grievance
settlement agreement .................................... 78A-39

—  union representative
--  failure to allow representative

to speak at formal employee/
management meeting .....................................  78A-36

-- interference with rights of ..............................  78A-1

refusal to consult, confer, 
negotiate

--  refusal to allow .................... 77A-141, 78A-111, 78A-124
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Olsl,

—  administrative time; denial of .............................  78A-72
I8i-:

—  antiunion animus ...................................  78A-59, 78A-72

—  bypassing union ....................................  78A-55, 78A-90

18i.| —  direct dealing with employees ..............................  77A-40

—  grievance procedure
I

--  alteration of .......................................... 78A-10
I81-,

--  refusal to process grievance .................  77A-131, 77A-135

, ]ji. —  ground rules for negotiations
violated ................................................... 78A-80

—  information
. ir --  refusal to supply ......................  78A-31, 78A-40, 78A-66

—  negotiate; agency/activity's 
obligation

--  impact and implementation
jji. of employee reassignments ...... ........................ 78A-66

-- refusal to negotiate .................................. . 78A-24
]jt| 78A-61, 78A-70, 78A-86
 ̂ 78A-117, 78A-135

... —  not implementing grievance
settlement agreement .......................................  78A-39

» . . . .—  notification and opportunity
to discuss not provided .................................... 78A-47

78A-58, 78A-85, 78A-125, 78A-127
—  official time

-- exhaustion of ............................. .............  78A-24

]ĵi -- implementation of last
offer regarding ....................................... 77A-138

. II!'' -- imposing limitation on ..................................  78A-94
-- modification of agreement

term regarding .......................................... 78A-1

[UNFAIR LABOR PRACTICE CASES (cont.)] NO(s).
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[UNFAIR LABOR PRACTICE CASES (cont.)] FLRC NO(s).

--  refusal to grant ......................  78A-72, 78A-97, 78A-102

past practice ..............................................  78A-71
78A-97, 78A-106, 78A-127

refusal to implement
arbitration award ...................................... . 78A-112

refusing employee union
representation ....................................  77A-139, 78A-48

revocation of parking
privileges .................................................  78A-80
termination of employee ....................................  78A-59
undermining union

--  direct dealing with employees ..........................  78A-55
unilateral action

--  change in past practice in
review of Incentive Awards ............................. 78A-106

--  change in past practice of
extending tour of duty ..................................  78A-9

-- change in use of military titles ............. ..........  78A-18
--  changes in typewritten form

of agreement ...........................................  78A-61
--  denying union typewriters

and assistance in processing
grievances .............................................  78A-71

--  during impasse ........................................  77A-138
--  elimination of agreement

provisions ............................. 77A-40, 77A-92, 78A-67
--  grievance procedure altered ............................  78A-10
--  imposing limitation on

official time ...................... .................... 78A-94
--  issuance of overseas command

policy ................................................. 78A-41
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I [UNFAIR LABOR PRACTICE CASES (cont.)] NO(s),

--  modification of official
time provision ..........................................  78A-1

—  union representative
--  failure to allow representative

to speak at formal employee/
management meeting .....................................  78A-36

--  refusal to allow ......................................  77A-141

- refusal to comply with obligations
owed the exclusive representative ..............................  78P-1

Alternative forum
- appeals procedure (section 19(d)) ............................  77A-111

- grievability matter (section 13(d)) ............. ............  77A-135
- grievance/arbitration machinery of
agreement .......... ...........................................  78A-1

78A-72, 78A-86, 78A-94

- negotiability determination ......... ............. ...........  78A-24
Appeals to the Council

- grounds asserted [selected]
—  Administrative Law Judge's

findings ignored ...........................................  78A-18
—  A/SLMR's refusal to interpret

and enforce applicable law .................................  78A-41
—  bias ....................................................... 78A-59
—  continuing ULPs ............................................ 78A-53
—  contrary to past practice .................................. 78A-60

—  deviation from private
sector practice ............................................ 78A-24

—  due process ............................... 77A-99, 77A-115, 78A-59
—  first amendment rights

denied ..................................................... 78A-36
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[UNFAIR LABOR PRACTICE CASES (cQnt.)] FLRC NO(s).

—  inconsistent with purposes
of the Order ...............................................  78A-70

—  obligations upon termination
of agreement .......................................  77A-40, 77A-92

—  past practice effect .......................................  78A-71
—  prejudicial errors of record ...............................  78A-61

—  remedial order ...... ............................... 78A-39, 78A-90

—  standard of proof ................................  77A-135, 77A-145

- procedure
—  necessity for exceptions ...................................  78A-85

A/SLMR proceedings
- burden of proof ........................................  78A-1, 78A-9
- complaint, dismissal of

-- charge .................................... 78A-53, 78A-99, 78A-103
—  no reasonable basis ....................................... 77A-131

77A-135, 77A-139, 77A-145, 78A-10 
78A-60, 78A-72, 78A-80, 78A-85 

78A-97, 78A-99, 78A-102, 78A-106 
78A-112, 78A-124, 78A-125, 78A-126

78A-131
—  sufficiency of evidence ..................................... 78A-9

78A-36, 78A-94, 78A-102 
78A-106, 78A-127

—  untimely filed
--  generally .............................................. 78A-99
--  occurrence, not discovery,

of ULP ................................................ 78A-1Q3
--  second pre-complaint charge,

reiterating first, does not
extend time limits ..................................... 78A-53
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[UNFAIR LABOR PRACTICE CASES (cont.)] FLRC NO(s).

- evidence
—  failure to furnish evidence of

interference ...............................................  78A-60

—  insufficient to show changes in
draft of agreement were substantive ........................  78A-61

—  raised for first time in request
for review ................................................. 78A-60

—  should have been admitted into
the record .................. .............................  78A-117

—  witness's failure to appear ................................ 78A-61
- hearing ....................................................... 78A-39

- pre-complaint charge
—  filing initiates unfair

labor practice procedure .................................. 77A-111
- regulations ........................................... 78A-53, 78A-103

—  A/SLMR responsibility to
interpret and implement .................................... 78A-61

- remand to RA for further investigation ....................... 78A-124

A/SLMR remedial order
- compliance .................................................... 78A-39
- money payment

—  environmental differential ............................... . 78A-39
- past practices ................................................ 78A-71
- posting ......................................................  78A-90

- regulations of appropriate
authorities ..................................................  78A-71

- status quo ante .............................................  77A-141
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Union unfair labor practices
- coercion ......................................................  77A-99

- failure to cooperate with employee
in carrying out his duties ..................................... 77A-99

- failure to negotiate new agreement ............................  78A-24

- interference, restraint, coercion

—  right to refrain fran assisting
a labor organization .......................................  77A-99

—  threat

-- against union employee .............. .................... 77A-99

- refusal to consult, confer,
negotiate ....................................................  77A-145

UNIFORMS .................................................... 77A-114, 78P-5
UNILATERAL ACTION

see UNFAIR LABOR PRACTICE CASES
UNION-MANAGEMENT COOPERATION

Promoting equal emplojmient opportunity .............................  78A-7
/

Promoting productivity, motivation, etc.............................  77A-86
UNION-MANAGEMENT MEETINGS
At local activities covered by
master agreement ..................................................  78A-62

see also FORMAL DISCUSSIONS
UNFAIR LABOR PRACTICE CASES

UNION RECOGNITION/REPRESENTATION;
NEGOTIATION PROPOSALS .............................................. 77A-140

UNIT CLARIFICATION PETITION
see REPRESENTATION PROCEEDINGS

UNITED STATES CODE

[UNFAIR LABOR PRACTICE CASES (cont.)] FLRC NO(s).

Public Law 92-392 ......................................... 77A-18, 77A-21
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IM

Public Law 94-310 ................ .................................  78A-7
Public Law 95-379, 92 Stat. 724 ...................................  78A-98

Fair Labor Standards Act ..........................................  77A-63
Federal Service Labor-Management ..................................  77A-63
Relations Statute (Pub. L. No. 95-454, 78A-76, 78A-96, 78A-119
tit. VII, 92 Stat. 1191; 78A-133, 78A-144, 78A-159
5 U.S.C. § 7 1 0 1 ^ ^ . )  78A-163, 78A-164, 78A-168

78A-169, 78A-171, 78A-178 
78A-179, 78A-180, 78A-182

Performance Rating Act ............................................ 78A-95
Prevailing Rate Equalization 
Adjustment Act of 1972 ..........................................  78A-75

Privacy Act ................................................ 78A-7, 78A-49
Waiver Statute .............. .......... .................  76A-144, 77A-31

Whitten Amendment ..................................................77A-94

5 U.S.C. § 104 .....................................................78A-98
3 U.S.C. § 552 .....................................................78A-31
-  (a) ........................................... 78A-7, 78A-31, 78A-49

-  (g)(1) ........................................................78A-49
5 U.S.C. § 556 ...........................................  77A-133, 78A-99
5 U.S.C. § 3101 ....................................................76A-88
- note (Whitten Amendment) ..................................... . 77A-94

5 U.S.C. § 3110 ..........................................  77A-30, 77A-121

5 U.S.C. § 3301 ...................................................  78A-21

5 U.S.C. chap. 41 .................................................  78A-20
5 U.S.C. § 4108(a)(2) .............................................  77A-89

5 U.S.C. § 4303 ..................................................  77A-100

[UNITED STATES CODE (cont.)] FLRC NO(s).

5 U.S.C. § 4503 ..................................................  77A-140
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[UNITED STATES CODE (cont.)] FLRC NO(s)

5 U.S.C. chap. 51 .................................................  78A-1

5 U.S.C. § 5101 ............................. ...................... 77A-1

5 U.S.C. § 5102(c)(22) ...........................................  77A-13

5 U.S.C. § 5105 ..........................................  77A-121, 78A-1

5 U.S.C. § 5110 ..................................................  77A-12
5 U.S.C. § 5112 ..........................................  77A-97, 77A-14I

5 U.S.C. § 5335 ..................................................  77A-10(
5 U.S.C. § 5341(a)(l)(l) ..........................................  78A-7*
5 U.S.C. § 5346 .........................................  77A-127, 77A-14(

5 U.S.C. § 5348(a) ...............................................  77A-11{
5 U.S.C. § 5349 ...................................................  78A-7S
5 U.S.C. § 5542 ..................................................  78A-12]

- (a) ...........................................................  78A-3C
- (b)(2) .......................................  77A-63, 77A-140, 78A-26
- (c)(2) .......................................................  78A-105

5 U.S.C. § 5543 ..................................................  77A-140
5 U.S.C. § 5545 ..................................................  78A-109

- (c)(2) ........................................................  78A-30

5 U.S.C. § 5584 (Waiver Statute) .........................  76A-144, 77A-31
5 U.S.C. § 5596 (Back Pay Act) ....................................  77A-97

77A-107, 77A-127, 78A-2
78A-14, 78A-21

5 U.S.C. § 5704 ...................................................  78A-26
5 U.S.C. § 5901 ...................................................  77A-63
5 U.S.C. § 6101(b)(2) .............................................  78A-26
5 U.S.C. § 6322 ....................................................  78A-7
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[UNITED STATES CODE (cont.)] NO(s).

5 U.S.C. § 6326 ...................................................  78A-68

5 U.S.C. § 7301 ...................................................  76A-88

5 U.S.C. § 7903 ...................................................  77A-63

7 U.S.C. §§ 1621-22 ...............................................  77A-63

20 U.S.C. § 241 ...................................................  78A-21
20 U.S.C. § 601 et seq..............................................  77A-63
20 U.S.C. § 901 ^  se£....................................  76A-142, 77A-130

21 U.S.C. § 1175 ..................................................  77A-86
21 U.S.C. § 1180 .......................... ........................ 77A-86

29 U.S.C. §§ 201-19 ...............................................  77A-63
31 U.S.C. § 74 ...................................  77A-97, 78A-68, 78A-121

31 U.S.C. § 82(d) .........................................  77A-97, 78A-68
31 U.S.C. § 628 ..................................................  76A-145

31 U.S.C. § 638(c)(2) .............................................  77A-65

32 U.S.C. § 709

- (e) .........................

77A-114, 78A-11
78A-37

77A-114, 78A-11
78A-37

. 38 U.S.C. § 4101i' ;, [•
i .................................

-(b) ..............................................................................

. 38 U.S.C. § 4108 ......................................... 76A-88, 78A-128
42 U.S.C. §§ 4561, 4582 ........................................... 77A-86
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[UNITED STATES CODE (cont.)] FLRC NO(s).

V

VACANCIES
see ARBITRATION AWARDS

NEGOTIABILITY APPEALS

W-X-Y-Z

WAGE SYSTEMS
see NEGOTIABILITY APPEALS

WAIVER; UNFAIR LABOR PRACTICE CASES ............ .....................  77A-40
77A-92, 78A-66, 78A-117

see also COUNCIL PRACTICE AND PROCEDURE

WEINGARTEN (NLRB v. WEINGARTEN
(420 U.S. 251 (1975)) .......................... .................... 77A-139

WHITTEN AMENDMENT .............................. ..................... 77A-94

WORK ASSIGNMENTS
see ARBITRATION AWARDS

NEGOTIABILITY APPEALS 
Assignment of personnel

WORK PRESERVATION CLAUSE 77A-132

WORK SCHEDULES
see NEGOTIABILITY APPEALS
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FLRC NO(s).

COUNCIL PRACTICE AND PROCEDURE
77A-40Amicus curiae .....................................................

77k-92, 77A-141, 78A-22

Clarification

- arbitration awards
—  Council practice where 

clarification/interpretation 
necessary; direction to the
parties to resubmit .......................................  78A-112

- A/SLMR decisions; at
Council's request ..................................... 76A-147, 78A-16

Compliance with Council's 
procedural requirements; effect 
of failure to comply within
time limits ............ .........................  78A—23, 78A-75, 78A~115

Council review of Federal Service
Impasses Panel Decision and Order ..................................  78P-3

Enforcement; arbitration award ...................................  78A-121
Exceptions
- to ALJ's ULP findings; not 
filed with A/SLMR before
appeal to Council .............................................  78A-85

- to internal agency regulation 
raised as bar to negotiations
—  time limit on subsequent

appeal to Council .........................................  78A-146

Extension of time limits
- effect on Council's time 
limits of request to A/SLMR
for reconsideration ...........................................  78A-77

Extraordinary circumstances ............................... 78A-17, 78A-73
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[COUNCIL PRACTICE AND PROCEDURE (cont.)] FLRC NO(s).

Interlocutory appeals

- from A/SLMR decision and
direction of election .........................................  78A-52

- from A/SLMR decision upholding
dismissal of part of ULP complaint ............................. 78A-28

Jurisdiction of Council
- constitutional questions .......................................  78A-36

- interpretation/application
of negotiated agreement ......................................  78A-102

- Privacy Act issues ............................................  78A-49
Major policy issue

- referral to Council by A/SLMR .................................  77A-69
Matters/issues not previously 
presented

- not presented to A/SLMR or 
considered in decision being
appealed ......................................................  78A-99

Mootness; petitions for review of
- arbitration awards ............ ................................ 76A-64

- A/SLMR decisions .....................................  78A-16, 78A-109
- negotiability issues ..........................................  77A-73

77A-90, 78A-76. 78A-82 
78A-96, 78A-119. 78A-133 
78A-144, 78A-159, 78A-163 
78A-164, 78A-168, 78A-169 
78A-170, 78A-171, 78A-178 
78A-179, 78A-180, 78A-182

78A-186
Motions and like requests to/for

- dismiss- appeal

—  as untimely filed ..........................................  78A-80
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[COUNCIL PRACTICE AND PROCEDURE (cont.)] FLRC NO(s).

—  delayed service on party ...................................  77A-76

—  failure to diligently seek
agency head determination ..................................  71A.-76

—  improper or inadequate service ..............................  78A-7

—  insufficiency of petition
for review ..................................................  78A-7

- exclude Council member from
participation in case .................................  77P-4, 78A-116

- hearing or oral argument ......................................  77A-40
77A-77, 77A-92, 77A-110

78A-63

- reconsideration ..............................................  76A-144
77A-13, 77A-30, 77A-31

- strike submission (or portion
thereof) to the Council ............................. .........  77A-89

see also particular subject 
matter headings

Negotiability appeals
- Council review of issue where 
agency does not provide 
negotiability determination
within time limits .......... ..................................  77P-3

- Council review of issue without 
agency determination on issue;
agency determination not timely ................................  77P-3

- participation of Council members 
in review; procedure for raising
question ......... .............................................  77P-4

- review of decisions issued by the 
Civil Service Commission under
section 6(e) of the Order ................................. . 77P-4

- review by Council of matter filed 
pursuant to Assistant Secretary's 
regulations; prior approval of the
Assistant Secretary ............................................ 77P-4
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[COUNCIL PRACTICE AND PROCEDURE (cont.)] FLRC NO(s).

Oral argument and hearing requests ................................  77A-40
nk-11,  77A-92, 77A-110

78A-63

Prejudice
- lack of; related to motion to 

dismiss for insufficiency of 
petition for review and
inadequacy of service ..........................................  78A-7

Premature filing
- negotiability issues ..........................................  77A-94

77A-109, 77A-144, 78A-4 
78A-6, 78A-7, 78A-8 

78A-83

Reconsideration requests
- to A/SLMR; effect on time 

limits for filing appeal
with the Council ......................................  78A-17, 78A-63

- to Council ...................................................  76A-144
77A-13, 77A-30, 77A-31

Request for clarification of
Council Interpretation ...............................................  78P-4

Service
- date mailed ...................................................  78A-17
- delayed service of appeal on 

other party as grounds for
dismissal .....................................................  77A-76

- effect of service by mail
on time limits .................................... ............ 78A-80

Third-party referrals to Council
- negotiability issue by FSIP ..................................  78A-105

Time limits
- petitions for review of

—  arbitration awards ......................................... 78A-73
1424



—  A/SLMR decisions .......................................... 77A-149
78A-17, 78A-63, 78A-80

78A-132

—  negotiability issues ...................................... 77A-146

—  involving request for 
exception to internal 
agency regulation raised
as bar to negotiations ....................................  78A-146

Unfair labor practice allegation
in negotiability case ............................ 77A-86, 78A-8, 78A-34

Waiver of expired time
limits .......................................... 78A-17, 78A-63, 78A-73

[COUNCIL PRACTICE AND PROCEDURE (cont.)] FLRC NO(s).

]IS'
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