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S0 CONGRESS H R 11280

IN THE HOUSE OF REPRESENTATIVES

Marcu 8,1978

Mr. Nix (for himself and Mr. Dzrwinsxx) (by request) introduced the follow-
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ing bill; which was referred to the Committee on Post Office and Civil
Service

A BILL

To reform the civil service laws.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SHOET TITLE

SecTION 1. This Act may be cited as the “Civil Service
Reform Act of 1978”.
8E0. 2. The table of contents is as follows:

. TABLE OF CONTENTS
Sec. 1. Short title.

Sec. 2. Table of contenta.
Sec. 3. Findings and statement of purpose.

TITLE I--MERJT SYSTEM PRINCIPLES
Sec. 101. Merit system principl hibited 1 practi
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TITLE 1I—CIVIL, SERVICE FUNCTIONS; PERFORMAHC'F
APPRAISAL; ADVERSE ACTIONS

Sec. 201. Office of Personnel Management.
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203, Performance appraisals.
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206. Te 1 and conforming d
TITLE III—-STAFFING
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FINDINGS AND STATEMENT OF PURPOSP
8kc. 3. It is the policy of the United States that—

(1) the merit system principles which shall govern
in the competitive service and in the executive branch
of the Federal Government should be expressly stated
to furnish guidance to Federal agencies in carrying out
their responsibilities in administering the public business
and prohibited personnel practices should be statutorily
defined to enable Government officers and employees to
avoid conduct which undermines the merit system prin-
ciples and the integrity of the merit system;

(2) Federal employees should receive appropriate
protection through increasing the authority and powers
of the independent Merit Bystems Protection Board in

- processing hearings and appeals affecting Federal

employees;

(8) the anthority and power of the Special Counsel
should be increased so that the Special Counsel may
investigate allegations involving prohibited personnel
practices and reprisals against Government employees
for the lawful disclosure of information concerning vio-
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lation of law or regulations and to bring disciplinary
clurges‘lgtinat agency officials and employees who
engage in such conduot;

(4) the function of filling positions and other per-
sonnel fanctions in the competitive service and in the
executive branch should be delegated in appropriate
cases to the agencies to expedite processing appoint-
ments.and other personnel actions, with the control and
oversight of this delegation being maintained by the
Office of Personnel Management to protect against pro-
hibited personnel practices and the use of unsound man-
agement practices by the agencies;

(5) s Benior Executive Service should be estsb-
lished to provide the flexibility needed by Executive
agencies to recruit and retain the highly competent and
qualified managers needed to provide more effective
management of Executive agencies and their functions,
and the more expeditions administration of the publio
basiness;

(8) in appropriate inst pay in shoald
be based on quality of performance rather than length
of servioe;

(7) s research and demonstration program should
be authorized to permit Federal agencies to experiment
with new and different p 1

4 ( 4
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in controlled situations to achieve more efficient manage-
ment of the Government’s human resources and greater
productivity in the delivery of service to the publio;
and

(8) the training program of the Government should
inclade retraining of employees for positions in other
agencies to avoid separations during reductions in foroe
and the loss to the Government of the knowledge and
experience that these employees possess, and that this
policy will result in maintaining the morale and produo-
tivity of employees.

TITLE I—MERIT SYSTEM PRINCIPLES
MERIT SYSTEM PRINCIPLES; PROHIBITED PERSONNEL
PRACTICES

8EC. 101. (a) Title 5, United States Code, is amended

by inserting, after chapter 21, the following new chapter:™

“Chapter 23—MERIT SYSTEM PRINCIPLES

Rl. Merit system principles.
49302, Prohibited personnel practices.
“2308. ponsibility of the G 1 ing Office.
32301, Merit system principles
“(a) (1) Except as provided in paragraph (2) of this

snbsection, this section shall apply to—

“(A) an executive agency;
“(B) the Administrative Office of the United States
Courts; and
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“(C) the Government Printing Office.

“(2) This section shall not apply to—

“(A) a Government corporation;

“(B) the Central Intelligence Agency, the Defense
Intelligence Agency, and the National Security Agency,
and, as determined by the President, an executive
agency or unit thereof which conducts foreign intel-
ligenoe or counterintelligence activities;

“(C) the General Accounting Office; and

“(D) any agency, or any unit, position or positions
therein, excladed from the application of this section
by the President.

“(b) It is the policy of the Congress that in order to
provide the people of the United States with s highly
competent, honest, and productive Federal work force re-
flective of the Nation’s diversity, and to improve the quality
of public service, Federal personnel management should
be implemented consistent with merit system principles.

“(c) The merit system principles are as follows:

“(1) Recruitment should be from qualified candidates
from appropriate sources in an endeavor to achieve a work
force from all segments of society, and selection and ad-
vancement should be determined solely on the basis of rela-
tive ability, knowledge, and skills, after fair and open com-
petition which assures that all receive equal opportunity.
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“(2) All applicants and employees should receive fair

and equitable treatment in all aspects of personnel manage-

‘ment without regard to political affiliation, race, color, reli-
gion, national origin, sex, marital status, age, or handicapping
condition, and with proper regard for their privacy and

_ constitutional rights.

“(3) 'Equal pay should be provided for work of equal
value to attract and retain highly qualified personnel, with
appropriate consideration of both national and local rates
paid by non-Federal employers, and appropriate incentives
and ﬁeogniﬁon should be provided for excellence in
performance.

“(4) Al employees should maintain high standards of
integrity, conduct, and concern for the public interest.

“(5) The Federal work force should be used efficiently
and effectively.

“(6) Employees should be retained on the basis of the
adequacy of their performance, inadequate performance
should be corrected, and employees should be separated who
cannot or will not improve their performance to meet re-
quired standards.

“(7) Employees should be provided effective education
and training in cases in which suoh education and training
would result in better organizational and individual perform-

ance.
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““(8) Employees shonld be—

“(A) protected against arbitrary soction, personal
favoritism, or coercion for partisan political purposes,
and

“(B) prohibited from using their official suthority
for the purpose of interfering with or affecting the result
of an election or a nomination for election.

“(d) The President may take such actions, including
the issuance of rules, regulations, or directives, as the Preei-
dent determines are necessary to assure that personnel man-
agement in the agencies covered by this section is based on
and embodies the merit system principles.

“§ 2302. Prohibited personnel practices

“(a) For the purpose of this section ‘personnel aotion’
means—

“(1) an appointment;

““(2) a promotion;

“(8) an action under chapter 75 of this title or
other disciplinary or corrective action;

““(4) a detail, transfer, or reassignment ;

“(5) a reinstatement;

“(8) = restoration;

“(7) s reemployment;

“(8) s performance evaluation under chapter 43 of
this h’de£ or
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“(9) & decision concerning pay, benefits, awards,
or education, or training if it may reasonably be ex-
poocted to lead toa personnel action within the meaning
of this subsection;
with respect to an employee in, or applicant for, a position
in the competitive service or a position in the excepted serv-
ice in an executive agency other than a position which is
excepted from the competitive service becanse of its con-
fidential or policymaking character.

“(b) Any employee who has aathority to take, direct
others to take, recommend, or approve any personnel action,
shall not, with respect to such authority—

“(1) unlawfully discriminate for or against any
:employee or applicant for employment on the basis of
political affiliation, race, color, religion, natural origin,
sex, marital status, age, or handicapping condition;
“(2) solicit or consider any recommendation or
statement, oral or written, with respect to any individual
who requests or is under consideration for any person-
nel action unless such recommendation or statement is
based on the personal knowledge or records of the person
furnishing it and consists of—
“(A) an evaluation of the work performance,
ability, aptitude, or general qualifications of such in-
dividual; or

© ® 9 > ;o W N =

[ -
S & o»r & B B B

18

........ -

10
“(B) an evaluation of the character, loyalty,
or suitability of such individual;

““(3) coerce the political activity of any person,
obligate any person to make any political contribution
(including providing any political service), or take any
action against any employee or applicant as a reprisal
for the refusal of any person to engage in such political
activity, make such contribation, or provide such service;

*“(4) willfully deceive or obstruct any person with
respect to such person’s right to compete for Federal
employment ;

“(5) influence any person to withdraw from com-
petition for any position for the purpose of improving

or injuring the prospects of any applicant for employ
ment;

*“(6) grant any preference or advantage not aathor-
ized by law, rule, or regulation to any employee or
applicant for employment (including defining the scope
or manner of competition or the requirements for any
position) for the purpose of improving or injuring the
prospects of any particalar individnal ;

“(7) appoint, employ, promote, advance, or advo-
cate for appointment, employment, promotion, or
advancement, in or to a civilian position, any individual
who is a relative (as defined in section 3110 (a) (3)

e
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of this title) of such employee if such position is in
the agency in which such employee is serving as a
public official (as defined in section 3110(s) (2) of
this title) or over which such employee exercises juris-
diction or control ps such an official; or
“(8) take action against any employee or appli-
cant for employment as a reprisal for the exercise of
any appeal right granted by law, rule, or regulation
or for the disclosure, not prohibited by law, rule, or
regulaﬁon', of information concerning violations of law,
rules, of regulations.
The term ‘prohibited personnel practice’, when used in
this titie, means action described in this subsection.
“(c) The head of each executive agency shall be re-
sponsible for the prevention of prohibited personnel prac-

£, (X}

tices, for the compliance with and

ment of appli
civil service laws, rules, and regulations, as well as other
aspects of personnel management. Any individual to whom
the head of an executive agency delegates authority for
personnel management, or for any aspect thereof, shall be
similarly responsible within the limits of the delegation.
“(d) This section shall not be construed to extinguish
or lessen any effort to achieve equal employment opportunity
through affirmative action or any right or remedy available
to any employee or applicant for employment in the civil
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service under any law, rule, or regulation prohibiting dis-
crimination based on Apoliﬁcd affiliation, race, color, religion,
national origin, sex, marital status, age, or handicapping
condition.
«§2308. Responsibility of the General Accounting Office

“If requested by either House of the Congress (or any
Member or committee thereof), or if deemed necessary
by the Comptroller General, the General Accounting Office
shall conduct, on & continuing basis, audits and reviews
to assure compliance with the laws, rules, and regulations
governing employment in the 0!00;1&'0 branch and in the
competitive service and to assess the effectiveness and sound-
ness of Federal personnel management.”.

(b) (1) The table of chapters for part III of title 5,
United States Code, is amended by adding after the item
relating to chapter 21 the following new item:

“23. Merit system prineipl 251"

(2) Section 7153 of title 5, United States Code, is
amended—

(A) by striking out “Physical handicap” in the
catoh-line and inserting in lieu thereof “Handicapping

condition”; and

(B) by striking out “physical handiosp” each place
it appears in the text and inserting in lien thereof “handi-
capping oondiﬁon”‘,%;.,
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(8) The table of sections for chapter 71 of tite 5,
United Btates Code, is amended by striking out “physioal
handicap” in the item relating to pection 7153 and inserting
in lien thereof “handicapping condition”.

TITLE II—CIVIL SERVICE FUNCTIONS; PER-
FORMANCE APPRAISAL; ADVERSE ACTIONS
OFFICE OF PERSONNEL MANAGBMENT

Sro. 201. (a) Chapter 11 of title 5, United States
Code, is amended to read as follows:
“Chapter 11.—OFFICE OF PERSONNEL MANAGEMENT

“Bec.
#1101, Ofice of Personnel

“1108. Di ;D.w’r' ;l iste Di
“1103. Functions of the Director.
“1104. Del 3 f authority for p \|

“§1101. Office of Personnel Management

“The Office of Personnel Management is an independent
establishment in the Executive branch. The Office shall have
an official seal which shall be judicially noticed and shall
have its prinm;pal office in the District of Columbia, but it
may have field offices in other appropriate locations.
“§1102. Director; Deputy Director; Associate Directors

‘““(a) There is at the head of the Office of Personnel Man-
agement a Director of the Office of Personnel Management
appointed by the President, by and with the advice and
oonsent of the Senate.

“(b) There is in the Office a Deputy Director of the
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Office of Personnel Management appointed by the President,
by and with the advios and consent of the Semate. The
Deputy Director shall perform such fanctions as the Director
may from time to time prescribe and shall act as Director
during the absence or disability of the Director or in the event
of a vacancy in the Office of the Director.

(¢) No person shall, while serving as Director or
Deputy Director, serve in any other office or position in the
Government of the United States except as otherwise pro-
vided by law or by the President.

(d) There may be within the Office of Personnel Man-
agement not more than five Associate Directors, as deter-
mined from time to time by the Director. Each Associate
Director shall be appointed by the Di Such appoint-
ments may be made without regard to the provisions of this

title governing appointments in the competitive service.
““§1103. Functions of the Director
“The following functions are vested in the Director of
the Office of Personnel Management, and shall be performed
by the Director, or by such employees of the Office as the
Director designates—
“(1) securing accuracy, uniformity, and justice in
the fanctions of the Office;
“(2) appointing individuals to be employed by the
Office;
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“(3) directing and supervising employees of the
Office, distributing business among employees and organi-
zational units of the Office, and directing the internal
management of the Office;

“(4) directing the preparation of requests for ap-
propriations and the use and expenditure of funds;

“(5) execating, administering, and enforcing—

“(A) the civil service rules and regulations of
the President and the Office and the statutes gov-
erning the civil service; and

“(B) the other activities ;)f the Office including
retirement and classification activities;

“(6) reviewing the operations under chapter 87 of
this title; and

“(7) such other functions as are prescribed in
part T of Reorganization Plan Numbered 2 of 1978.

“81104. Delegation of authority for personnel management
“Notwithstanding any other provision of this title—

“(1) the President may delegate, in whole or in
part, authority for personnel management functions,
including anthority for competitive examinations, to the
Director of the Office of Personnel Management; and

“(2) the Director may delegate, in whole or in
part, any function vested in the Director, including au-
thority for petitive inati to the heads of

GOQOGI@&NH
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agencies in the executive branch and other agencies

employing persons in the competitive service.”.

(b) (1) Bection 5313 of title 5, United States Code, is
amended by inserting at the end thereof the following new
paragraph:

“(24) Director of the Office of Personnel Man-
agement.”.

(2) ection 5314 of such title is amended by inserting
at the end thereof the following new paragraph:

“(87) Deputy Director of the Office of Personnel

Management.”.

(8) Beotion 5315 of such title is amended by inserting
at the end thereof the following new paragraph:

“(122) Associate Directors of the Office of Per-

sonnel Management (5).”.

(¢) (1) The heading of part I of title 5, United States
Code, is amended by striking out “The United States Civil
Service Commission” and inserting in lien thereof “Civil
Service Functions and Responsibilities”.

(2) The item relating to chapter 11 in the table of
chapters for part II of such title is amended by striking ont
““Organisation”” and inserting in lien thereof “Ofics of Persem-
mel Management”’.
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MERIT SYSTEMS PROTEOTION BOARD AND BPECIAL
COUNSEL
8po. 202. (a) Title 5, United States Code, is amended
by inserting after chapter 11 the following new chapter:
“Chapter 12—-MERIT SYSTEMS PROTECTION BOARD AND
SPECIAL COUNBEL

“Bec.

“1901. Appointment of members of the Merit Systems Protection Board.

“1202. Term of office; filling vacancies ; removal.

“1903. Chairman; Vios Chairman.

“1904. Special Counsel ; appointment and removal.

“1906. Powers of the Merit Systems Protection Board and Special
Counsel.

“1908. Authority and responsibilities of the Special Counsel.
“1907. Hearings and decisions on complaints filed by the Special Counsel.

“§1201. Appointment of members of the Merit Systems
Protection Board

“The Merit Systems Protection Board is composed of
3 members appointed by the President, by and with the
advice and consent of the Senate, not more than 2 of whom
may be adherents of the same political party and none of
whom may hold another office or position in the Government
of the United States. The Board shall have an official seal
which shall be judicially noticed. The Board shall have its
principal office in the District of Columbia and may have
field offices in other appropriate locations.
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“§ 1202. Term of office; filling vacancies; removal

“(s) The term of office of each member of the Merit
Systems Protection Board is 7 years.

“(b) A Board member appointed to fill a vacancy oc-
curring before the end of a term of office of his predecessor
serves for the remainder of that term. The sppointment is
subject to the requirements of section 1201 of this title.

“(c) Any Board member appointed for a 7-year term
may not be reappointed to any following term but may con-
tinue to serve until a successor is appointed and has qualified.

“(d) A Board member may be removed by the Pres-
ident only upon notice and hearing and only for misconduct,
inefficiency, neglect of duty, or malfeasance in office.

“81203. Chal 3 Vice Chai

“(a) The President shall from time to time designate
one of the Board members as the Chairman of the Merit
Systems Protection Board. The Chairman is the chief execu-
tive and administrative officer of the Board.

“(b) The President shall from time to time designate
one of the Board members as Vice Chairman of the Board.
Daring the absence or disability of the Chairman, or when
the office is vacant, the Vice Chairman shall perform the
functions vested in the Chairman.

“(c) During the absence or disability of both the
Chairman and Vice Chairman, or when both offices are
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vacant, the remaining Board member shall perform the
fanctions vested in the Chairman.
“§1204. Special Counsel; appointment and removal

“The Bpecial Counsel of the Merit Systems Protection
Board shall be appointed by the President from attorneys,
by and with the advice and consent of the Senate, for a
term of 7 years.
“81205. Powers of the Merit Systems Protection Board

and Special Counsel

“(a) Any member of the Merit Systems Protection
Board, the Special Counsel, any hearing examiner appointed
under section 3105 of this title, and any employee of the
Board designated by the Board may—

“(1) issue subpenas requiring the attendance and
testimony of witnesses and the production of documen-
tary or other evidence from any place in the United
States or any territory or possession thereof, the Com-
monwealth of Puerto Rico, or the District of Columbia,
and

“(2) administer oaths, take or order the taking
of depositions, order responses to written interrogatories,
examine witnesses, and receive evidence.

“(b) In the case of contumacy or failure to obey a
subpena issued under subsection (s) (1), the United States
district court for the judicial district in which the person to
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wl,om the subpens is sddressed resides or is served may
issue an order requiring such person to sppnr at any desig-
nated place to testify or to produce documentary or other
&vidence. Any failure to obey the order of the court may
be punished by the court as a contempt thereof.

“(0) Witnesses ( whether appearing voluntarily or
under subpena) shall be paid the same foo and mileage
allowances which are paid mbpen’néd witnesses in the courts
of the United States.

“§1206. Authority and responsibilities of the Special Coun-
sel

“(a) The Special Counsel may receive and investigate
allegations of prohibited personnel practices described in
section 2302 (b) of this title and may take such action as
provided in this section.

“(b) Upon the request of any person, the Special
Counsel shall conduct an investigation if the Special Counsel
has reason to believe that a personnel action was taken, or
is to be taken, as a result of a prohibited personnel practice.

“(0) (1) In cases involving alleged reprisal for the
disclosure, not prohibited by law, rule, or regulation, of in-
formation concerning a violation of any law, rule, or reguls-
tion, the Special Counsel, except as provided in paragraph
(2) of this subsection—

“(A) shall not, during the investigation, disclose

o1
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the identity of the complainant without the consent of
the complainant unless the Special Counsel determines
such disclosure is unavoidable during the course of the
investigation ;

“(B) may order s stay of any personnel action-

which would have a substantial and adverse economio
impact on the employee ; and
“(0) if the Special Counsel determines that reprisal
bas been taken aguinst m employee, may report the
matter to the head of the agency involved, and require
the head of such agency to take any action ordered by
the Special Counsel, including canceling personnel ac-
tions having a substantial and adverse economic impact
on the emplayee and stopping personnel practices which
result in the harassment of the employee.
Refusal to carry out actions ordered by the Special Counsel
may be cause for disciplinary action by the Special Counsel
under subsection (i) of this seotion.

“(2) Paragraph (1) (B) and (C) of this subsection
shall not apply in the case of a personnel action which is of
s type that is appealable to the Merit Systems Protection
Board under section 7701 of this title.

“(d) If the Special Counsel determines that there are
prohibited personnel practices which require corrective ac-

tion, the Special Counsel may report such determination to
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the agency involved and to the Office of Personnel Manage-
ment. The Special Counsel may include in such report sug-
gestions as to what corrective action should be taken, bat
the final decision on what corrective action should be taken
shall be made by the agency involved, subject to guidance
and instruction from the Office of Personnel Management.
The Special Counsel may furnish a copy of such report to
the President and to the Congress.

“(e) It, in the course of the investigation, the Special
Counsel determines that there is reasonsble cause to believe
that a criminal violation by an employee has ocourred, the
SpocidlCounulshnllnpoﬂmchdemmimﬁontotheAb
torney General, and to the head of the agency involved,
and shall submit a copy of such report to the Director of
the Office of Personnel Management and the Director of the
Office of Management and Budget. Any other violation of
mth,mle,brngnhﬁonuh!lborcporudwthehud
of the agency involved. The Special C ] may require,

within 30 days of receipt of the such report, a certification
by the head of the agency which states—
“(1) that such head has personally reviewed the
report; and
“(2) what action has been, or is to be taken, and
when such action will be completed.
The Special Counsel shall maintain and make svailable to

11



50@-1&0»0:».—1

5 R B BB

16

23
the public a list of noncriminal matters referred to agency
heads and their certifications of actions taken;

“(f) (1) In addition to the mthori.ty otherwise pro-
vided in this section, the Special Counsel may, except 88
provided in paragraph (2) of this subsection, conduct an
investigation of any other alleged prohibited practice which
consists of— .

“(A) political activity by any employee which is
prohibited under subchapter ITI of chapter 73 of this
title;

“(B) political activity by any State or local officer
or employee which is prohibited under chapter 15 of
this title;

“(C) arbitrary or capricious withholding of infor-
mation prohibited under section 552 of this title;

“(D) such personnel practices as are prohibited
by the civil service rules and regulations, including
such practices relating to political intrusion in personnel
decisionmaking ; and

“(E) involvement by any employee in any pro-
hibited discrimination found by any court or appropriate
administrative authority to have occurred in the course
of any personnel action.

“(2) The Special Counsel shall make no investigation
of any allegation of any prohibited practice referred to in sub-
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paragraph (A), (D), or (E) of paragraph (1) of ¢his
subsection if the Special Counsel determines that such allega-
tion may be more appropriately resolved under an admin-
istrative appeals procedure.

““(g) During any investigation initiated under subsection

(a) or (e) of this section, no disciplinary sction shall be
taken against any employee for any alleged prohibited ac-
tivity under such investigation or any related activity, with-
ont the approval of the Special Counsel.

“(h) (1) Exoept as provided in parsgraph (2) of this
siabsection, if the Special Counsel determines, after any
investigation under this seotion of any prohibited personnel
practice by any employee, that disciplinary action should be
taken against such employee because of such prohibited per-
sonnel practice, the' Special Counsel shall prepare a written
complaint against such employee containing such determina-
tion and present such complaint together with a statement
of supporting facts to the Merit Systems Protection Board
or to a hearing examiner appointed under section 3105 of
this titie and designated by the Board.

“(2) In the case of a Presidential appointee, such com-
plaint and statement shall be p ted to the President in

lieu of the Board or a hearing examiner referred to in para-
graph (1) of this subsection.
*“(i) The Special Counsel may bring disciplinary action,

4!
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in scoordance with the procedures set forth in section 1207
of this title against any employee who knowingly and will-
fully refuses or fails to comply with an order of the Special
Oounsel under subsection (o) (1) of this section or an order
of the Merit Systems Protection Board. Noncompliance by
any employee who is a Presidential appointee shall be re-
ported to the President by the Special Counsel.

“(j) The Special Counsel may appoint such legal, ad-
ministrative, and support personnel as may be necessary
to perform the functions of the Special Counsel.

“(k) The Special Counsel may prescribe such regula-
tions as may be necessary for investigations under this
section. Such regulations shall be published in the Federal
Register. !

“(1) The Special ansel shall not issue any advisory
opinion concerning any law, rule, or regulation (other than
chapter 15 and subebapter III of chapter 73 of this title,
or any rule or regulation thereunder) .

“§1207. Hearings and decisions on complaints filed by the
Special Counsel

“Any employee against whom & complaint has been

presented to the Merit Systems Protection Board or a hear-

ing examiner under section 1208 of this title shall be entitled

to an agency hearing on the record before the Board or &
hearing examiner appointed under section 3105 of this title
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and designated by the Board. In the case of a State or local
officer or employee under chapter 15 of this title, such hear-
ing shall be conducted in accordance with section 1505 of
this title, There may be no administrative appeal from a final
order of the Board. A final.order of the Board may impose
disciplinary action including removal, demotion, debarment
from Federal employment for a period not to exceed 5 years,
suspension, reprimand, or a civil penalty not to exceed
$1,000. In the case of any Btate or local officer or employee
under chapter 15 of this title, the Board shall act in accord-
ance with section 1506 of this title. An employee subject to
o final order imposing disciplinary sction may obtain judicial
reviéw of the final order of the Board in the United Btates
Court of Appeals for the circuit in Which such employee was
employed at the time of the action.”.

(b) Any term of office of any member of the Merit
Systems Protection Board serving on July 1, 1978, shall
continue in effect until such time as such term would expire
under section 1202 of title 5, United Btates Code, as in effect
immediately before the effective date of this Act, and upon
expiration of such term, appointments to such office shall be
made under such section 1202 as amended by this Act.

() (1) Bection 5314 (17) of title 5, United States
Code, is amended by striking out “Chairman of the United

€1
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States Civil Bervice Commission” and inserting in lieu
thereof “Chairman of the Merit Systems Protection Board”.

(2) BSection 5315(66) of such title is amended by
striking out “Members, United States Civil Service Com-
mission” and inserting in lieu thereof “Members, Merit
Systems Protection Board”

(8) Bection 5315 of such title is farther amended by
adding at the end thereof the following new paragraph:

“(123) Bpecial Counsel of the Merit Systems

Protection Board.”.

(4) Paragraph (99) of section 5316 of such title is
hereby repealed.

(d) The table of chapters for part IT of title 5, United
States Code, is amended by inserting after the item relating
to chapter 11 the following new item:

“12. Merit Systems Protection Board and Special Counsel. . __ 1201",
PERFORMANCE APPRAISALS

8ec. 203. (a) Chapter 43 of title 5, United States
Code, is amended to read as follows:

“Chapter 43—PERFORMANCE APPRAISAL

“Bec.

“4301. Definitions.

“4309 Establi £ port. ppraisl
“4308. Aetimblndonnnmphbhp-rlom
“4304, MpomibiliﬁuofOﬂcoofPomnml
“4308. Regulations.

28

1 “§4301 Definitions

2
3
4
5
6
7
8
9

10
1
12
3
14
15
16

“For the purpose of this subchapter—
“(1) ‘agency’ means—

“(A) an Execative agency;

“(B) the Administrative Office of the United
Btates Courts; and

“(C) the Government Printing Office;

but does not include—

“(i) the General Accounting Office;

“(ii) the Central Intelligence Agency, the De-
fense Intelligence Agency, and the National Secu-
rity Agency, and, as determined by the President,
an Executive agency, or unit thereof, which oon-
ducts foreign intelligence or counterintelligence ac-
tivities;

“(iii) a government corporation; and

“(iv) an agency or unit of an agency excluded
from coverage of this subchapter by regulation of
the Office of Personnel Management; and
“(2) ‘employee’ means an individual employed in

or under an agency, but does not inclade—

“(A) an employee outside the United States
"h"i'P.iﬂinlmManoewid:loodmﬁvemo-
vailing wage rates for the ares in which employed;

14!
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“(B) an individual in the Foreign Bervioe of . «(2) encourage employee pasticipation in. estab-
the United States; 2 lishing performance objectives; and
“(C) a physician, dentist, nurse, or other em- 3 “(3) nse the results of performance appraisals as
ployee in the Department of Medicine and Burgery, 4 s basis for training, rewarding, reassigning, promoting,
Veterans’ Administration, whose pay is fixed under 5 demoting, retaining, and separating employees.
chapter 78 of title 38; 6 “(b) Under such regulations as the Oﬁee of Personnel
“(D) a hearing examiner appointed under 7 Management shall prescribe, each performance appraisal
section 8105 of this title; g system shall provide for—
“(E) s individual in the Senior Executive 9 “(1) establishing performance standards for each
Service; 10  employee under such system, communicating such stand-
“(F) an individual sppointed by the President; 1 ards to such employee st the beginning of an appraisal
o 43 period, and evaluating such employee during such period
“(@) an individual occupying s position ex- 13 on such standards;
duded from coverage of this chapter by regulations 14 “(2) recognizing and rewarding employees whobw-
of the Office of Personnel Management. 15 performance so warrants;
“(8) ‘unscceptable performance’ means perform- 16 «(3) assisting employees whose performance is un-
ance which fails to meet established requirements in " mphblewimymve;lnd
one or more critical elements of the job. 18 “(4) reassigning, demoting, or separating em-

“§ 4302, Establishment of performance appraisal systems

ployees whose performance continnes to be mwoephblé.

g1

“(a) Each agency shall-develop one or more perform-
ance appraizal systems which—

“!M.Aedonlhndonumhbkpeﬂm
“(a) Bubject to the provisi of this section, the head

“(1) provide for periodic appraieals of job perform-

ance of employees; whose performance is unacceptable.

19
20
21
23 of an agency may at any time demote or remove an employee
23
% “(b) An employee subject to demotion or removal from
28

the service under this section is entitled to—
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“(1) at least 30 days’ advance written notice of
the proposed action which identifies the expeoted stand-
ard of performance and the areas in which the employee’s
performance is mdepta.ble;

“(2) an attorney or other representative;

““(8) reply to the notice orally and in writing;

“(4) an opportunity during the notice period to
demonstrate acceptable performance; and

“(5) a written decision whichv states the reasons for
the decision and which, unless proposed by the agency

head, has been concarred in by an employee who is in a

higher position than the employee who proposed the

action.

“(c) The head of an agency may, under regulations
prescribed by such agency head, extend the notice period
under subsectlon (b) of this section for not more than 30
days. An agenoy head may extend such a notice period for
more than 30 day's only in accordance with regulations issned
by the Office of Personnel Management. The decision to
retain, remove, or demote an employee shall be made within
30 days after the date of the expiration of the notice period
and may take into account other failires to perform accepta-
bly during the 1-year period ending on the date on which
the action is commenced.

“(d) If no action is taken because of perfomoe
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improvement during the notice period and the employee’s
performance ocontinues to be acceptable for one year from
the date of the written advance notice provided under sub-
section (b) of this section, any entry or other notation of
the unacoeptable performance shall be removed from official
records relating to such employee.

“(e) An employee who is a preference eligible or is
in the competitive service and who has been demoted or
removed under the provisions of subsection (b) of this sec-
tion may appeal the action to the Merit Systems Protection
Board. The appeal shall be conducted in acvordance with
the procedures established in section 7701 of this title. The
appeals officer shall conduct an evidentiary hearing only If
there are disputes concerning material issues of fact requiring
presentation of evidence. When there is no genuine issue
nwmymwﬁdf.ct;thetppednoﬁoeruhallmtl
summary decision for the party entitled to such decision as
& matter of law. The decision of the sgency shall be sus-
tained by the appeals officer unless the employee shows
that—

“(1) the agency’s procedures contained error that
substantially impaired the rights of the employee;

“(2) the demotion or removal was based on dis-
crimination prohibited by section 2302 (b) (1) of this
title; or

91
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“(3) the decision to demote or remove was arbi-
trary or capricious.
“(f) This seotion does not apply to—
“(1) the demotion to the grade previously held of
a supervisor who has not completed the probationary
period under section 3321 () (2) of this title in an
initial supervisory position,
“(2) the separation or demotion of an individual
in the competitive service who has not completed a
probationary or trial period or who has not completed
one year of current continuous employment under other
than & temporary appointmerit limited to one year ‘or
less, or
“(3) the separation or demotion of an individual
in the exoepted service who has not completed one year
of current continuous employment in the same or similar
positions.
“34304. Responsibilities of the Office of Personnel Manage-
ment
“(s) The Office of Personnel Management shall make
technical assist ilable to

g in the develop-
ment of performance appraisal systems.

“(b) If the Office of Personnel Management determines
that a system does not meet the requirements of this sub-

chapter (including regulations prescribed under section

34
4305), the Office of Personnel Management shall direct the
agency to implement an appropriate system or to correct
operations under the system, and any such agency shall
take any action so required.
“8 4305. Regulations
“The Office of Personnel Management may prescribe
regulations to carry out the purposes of this subchapter.”.
(b) The item relating to chapter 43 in the table of
chapters for part III of title 5, United States Code, is
amended by striking out “Performance Rating”” and inserting

in lieu th f “p A isal”’.

ADVERSE ACTIONS
Sec. 204. (a) Chapter 75 of title 5, United States
Code, is amended by striking out subchapters I and II and
inserting in lieu thereof the following:
«SUBCHAPTER I—SUSPENSION FOR 30 DAYS OR
LESS
«“§7501. Definitions
“For the purpose of this subchapter—
“(1) ‘employee’ means an individual in the com-

1ot0d
4

Nty

petitive service who has

ap y or
trial period under an initial appointment or as a super-
visor or manager or who has completed 1 year of car-

rent continuons employment in the same or similar

L1
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positions under other than a temporary appointment
limited to 1 year or less, but does not include—
“(A) an individual in the Senior Executive
Service; or
“(B) an individual occupying a position ex-
cluded from coverage of this subchapter by regula-
tion of the Office of Personnel Management; and
“(2) ‘suspension’ means the placing of an em-
ployee, for disciplinary reasons, in a temporary status
‘without daties and pay. ‘
“§ 7502. Actions covered
“This subchapter applies to a suspension for 30 days
or less, but does not apply to a suspension under section 7532
of this title or an action initiated under section 204 of Re-
organization Plan Numbered 2 of 1978.
“87503. Cause and procedure
“(a) Under regulations prescribed by the Office of
Personnel Management, an employee may be suspended for
30 days or less only for such cause as will promote the
efficiency of the service.
“(b) An employee against whom a suspension for 30
days or less is proposed is entitled to—
“(1) s written notice stating reasons for the
proposed action;

£ 8 B R8BS
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“(2) & reasonable time to answer orally and in
writing and to furnish affidavits and other documentary
evidenoe in support of the answer;
“(3) be accompanied by an attorney or other
representative; and
“(4) a wnmh decision at the earliest practicable
date.
“8 7504. Regulations
“The Office of Personnel Management may prescribe
regulations to carry out the purposes of this subchapter.
“SUBCHAPTER II—REMOVAL, SUSPENSION FOR
MORE THAN 30 DAYS, REDUCTION IN GRADE
OR PAY, OR FURLOUGH FOR 30 DAYS OR LESS
“8 7511. Definitions; application
“(a) For the parpose of this subchapter— .
“(1) ‘employee’ means—

“(A) an individual in the competitive service
who has completed a probationary or trial period
under an initial appointment or 8s & supervisor or
manager or who has completed 1 year of carrent
continuous employment under other than e tempo-
rary appoin;:ment limited to 1 year or less; and

“(B) a preference eligible in an Executive
agency in the excepted service, and a preference

81
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eligible in the United States Postal Service and

the Postal Rate Commission, who has completed one

year of current continuous service in the same or
similar positions;

“(2) ‘suspension’ has the meaning as set forth in
section 7501 of this title;

“(8) ‘grade’ means a level of classification under
a position classification system;

“(4) ‘pay’ means the rate of basic pay fixed by
law or administrative action for the position held by
an employee; and

“(5) ‘furlough’ means the placing of an employee
in a temporary status without duties and pay because
of lack of work or funds or other nondisciplinary reasons,
“(b) This subchapter does not apply to an employee—

“(1) whose appointment is required to be con-
firmed by, or made by and with the advice and ocon-
sent of, the Senate;

“(2) whose position has been determined to be of
a confidential, policy-determining, or policy-advocating
character by—

“(A) the Office of Personnel Management for

a position that it has excepted from the competitive

servioe; or

88
“(B) the head of an agency for a position
which is pted from the competitive service by

statate; or

“(3) whose position is in the Senior Execative
Bervice.
“(c) The Office of Personnel Management may provide

for the application of this subchapter to any position or
group of positions excepted from the competitive service by
regulation of the Office of Personnel Management.

“§7512. Actions covered

““This subchapter applies to—

“(1) aremoval;

“(2) a suspension for more than 30 days;

“(8) areduction in grade;

“(4) a reduction in pay of an amount exceeding
one step of the employee’s grade or 3 percent of the
employee’s basic pay; and

“(5) a furlough for 30 days or less;

but does not apply to—

“(A) a suspension or removal under section 753'-"
of this title,

“(B) & reduction in force action under section
8502 of this title,

“(C) the demotion of a supervisor who has not

61
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completed the probationary period under section 3321
(a) (2) of this title in an initial supervisory position
if such demotion is to the grade held immediately be-
fore becoming such a supervisor,
“(D) a demotion or removal under section 4303
of this title, or
“(E) an action initiated under section 204 of Re-
organization Plan Numbered 2 of 1978.
“§7513. Cause and procednre
“(a) Under regulations prescribed by the Office of Per-
sonnel Management, an agency may take an action covered
by this subchapter against an employee only for such cause
as will promote the efficiency of the service.
“(b) An employee against whom an action is pro-
posed is entitled to—
“(1) at least 30 days’ advance written notice, ex-

ble cause to believe the em-

cept when there is
ployee has committed a crime for which a sentence of
imprisonment can be imposed, stating specific reasons
for the proposed action;

“(2) a reasonable time to answer orally and in
writing and to furnish affidavits and other documentary

evidence in support of the answer;
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““(8) be accompanied by an attorney or other repre-
sentative; and

‘““(4) a written decision and herefor at the

earliest practicable date.

“(c) An agency may in its discretion provide by regu-
lation for a hearing which may be in lien of or in addition to
the opportanity to answer provided under subsection (b) (2)
of this seotion.

“(d) An employee sgainst whom an action i taken
under this section is entitled to appeal to the Merit Systems
Proteotion Board under section 7701 of this tidle.

“ (@) Copies of the notice of proposed action, the answer
of the employee when written, & summary thereof when
made orally, the notice of decision and reasons therefor, and
any order effecting an adverse action shall be maintained by
theugencymdshallbefurnishedwthel[eﬁtSyswmsPro-
tection Board upon its request and to the individual affected
upon such individual’s request.

“§ 7514. Regulations

“The Office of Personnel Management may prescribe

regulations to carry out the purposes of this subchapter.”.
(b) The table of sections for chapter 75 of title 5,
United States Code, is amended by striking out all the items

02
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preceding the item relating to subchapter ITI and inserting
in lieu thereof the following:

“Chapter T5—ADVERSE ACTIONS

“SUBCHAPTER I—SUSPENSION OF 80 DAYS OR LESS
“Bec.
“7601. Definitions; application.
“7603. Actions covered.
“7508. Cauee and procedure.

“750¢, Regulations.

“SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE
THAN 30 DAYS, REDUCTION IN GRADE OR PAY, OR
FURLOUGH FOR 30 DAYS OR LESS

“7611. Definitions; application.
“7512. Actions covered.
“7818. Cause and procedure.
“I514. Regulations.”.
APPEALS

8Ec. 205. Chapter 77 of title 5, United States Code, is
amended to read as follows:
— “Chapter T7.—APPEALS
“T70L. Appellate procedures.

“T702. Judicial review of decisions of the Merit Systems Protection
Board.

“§ T701. Appellate procedures

“(a) An employee, or applicant for employment, may
submit an appeal to the Merit Systems Protection Board
from any action which is appealable to the Board under
any law, rule, or regulation. An appellant shall have the
right to be accompanied by an attorney or other representa-
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tive. The appeal shall be processed in accordance with regu-
lations prescribed by the Board.

“(b) The Board may refer any case appealable to it to
an appeals officer, or a hearing examiner appointed under
section 3105 of this title, who shall make a decision—

“(1) on the record after receipt of the written
representations of the parties; or

“(2) where there are material issues of fact re-
quiring presentation of evidence, after conducting an
evidentiary hearing.

“(c) The decision of the agency shall be sustained by
the appeals officer or hearing examiner unless the employee
shows that—

“(1) the agency’s procedures contained error thag
substantially impaired the rights of the employee;
" “(2) such decision was based on discrimination pro-
hibited by section 2302 (b) (1) of this title; or
“(3) such decision was arbitrary or capricions.

“(d) Any decision under subsection (b) of this section
shall be final unless a party to the appesl or the Office of
Personnel Management petitions the Board for a review
within 30 days after receipt of the decision, unless the Board,
for good cause shown, extends the 30-day period or reopens
and reconsiders a case on its own motion. One member of the

Board may grant a i)etition or otherwise direct that a deci-

|44
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sion be reviewed by the full Board. This procedure shall not
apply if, by law, a decision of & hearing examiner is required
to be acted upon by the Board.

“(e) (1) Subject to paragraph (2) of this subsection,
in the case of any complaint of discrimination which under
title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e
et seq.) is required to be heard by the Board, an appeals
officer assigned to hear discrimination complaints filed under
section 717 (b) of the Civil Rights Act of 1964 (42 U.8.C.
2000e—lé(b) ) may make a decisic;n on the record or con-
duct an evidentiary hearing, as the circumstances may war-
rant, pursuant to regulations prescribed by the Board.

“(2) An appeal may be heard under paragraph (1) of
this subsection if the employee, or applicant for Federal
employment, submits the discrimination complaint to the
agency, which shall have 60 days to resolve the complaint.
If the complaint is not resolved to the satisfaction of the
eompininunt or if the agency fails to issue a final decision
thereon within 60 days, the complainant may appeal to the
Board. Such an appeal must be submitted within 30 days of
notice to the complainant of the agency’s decision or follow-
ing expiration of the 60-day period if the agency has failed
to issue a decision on the complaint. Class complaints of
discrimination may be processed by an appeals officer pur-
suant to regulations prescribed by the Board.

44

“(f) Members of the Board and hearing examiners or

appeals officers assigned by the Board may—
“(1) consolidate appeals filed by two or more
appellants, or
“(2) join two or more appeals filed by the same
appellant and hear and decide them concurrently,
if the Board or the appeals officer, as the case may be,
determines in its discretion that.such action could result in
the appeals’ being processed more expeditiously and such
action would not prejudice the parties.

“(g) Notwithstanding any other provision of law, an
employee who has been affected by an action appealable
to the Board and who alleges that discrimination prohibited
by section 2302 (b) (1) of this title was a basis for the
action shall have both the issue of discrimination and the

ppealable action decided by the Board in the appeal deci-
sion under the Board’s appellate procedures.

“(h) Members of the Board, hearing examiners, and
appeals officers assigned by the Board may require payment
by the agency which is the losing party to a proceeding
before the Board, of reasonable attorney fees incurred by

an employee, if the employee is the prevailing party and
the deciding official or officials determine that payment by
the agency is warranted on the grounds that the ngencf’s
action was wholly without basis in fact or law.

(44
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“(i) The Board may, by regulation, provide for nlterna-
tive methods for settling matters subject to the appellate
jurisdiction of the Board. A decision under such & method
shall be final, unless the Board reopens and reconsiders a
case at the request of the Office of Personnel Management
under subsection (c) of this section.

“(j) The Merit Systems Protection Board may pre-
scribe regulations to carry out the purposes of this section.
“§7702. Judicial review of decisions of the Merit Systems

Protection Board

“(s) Any employee, or applicant for employment,
adversely affected or aggrieved by a final order or decision
of the Merit Systems Protection Board may obtain judicial
review of such an order or decision.

“(b) A petition to review a final order or decision
of the Board shall be filed in the Court of Claims or a
United States Court of Appeals as provided in chapters 91
and 158, respectively, of title 28, except for actions filed
in the United States district courts under section 717 (c)

of the Civil Rights Act of 1964 (42 US.C. 2000e-16(c) ),

under section 15 of the Age Discrimination in Employment
Act of 1967 (29 U.S.C. 633a(c) ), or under section 8715
or 8912 of this title. Notwithstanding any other provision
of law, any petition for review must be filed within 30 days
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after the date the petitioner received notice of the final
order or decision of the Board.

“(e) Inmenﬁledint.heUniwdSmuCounofChim
or a United States Court of Appeals, the court shall re-
view the administrative record for the purpose of determin-
ing. whether the findings were arbitrary or capricious, and
not in accordance with law, and whether the procednres re-
quired by statute and regulations were followed. The admin-
istrative findings of the Board are conclusive if supported by
substantial evidence in the administrative record. If the
court determines that farther evidence is necessary, it shall
remmdthemsewtthoud.TheBoud,dtﬂmchhr-
ther proceedings as may be required, may modify its findings,
and shall file with the court the record of such proceedings.
The findings of the Board are conclusive if supported by
substantial evidence in the administrative record as sup-
plemented.

“(d) The Director of the Office of Personnel Manage-
ment may obtain review of any final order or decision of
the Board by filing a petition for judicial review in the
United States Conrt of Appeals for the District of Columbia
if the Director disagrees with a legal interpretation by the
Board of a law, rule, or regulation involving personnel
management and for which such Office has official respon-
sbility. In addition to the named respondent, the Board
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and all other parties to the proceedings before the Board
shall have the right to appear in the proceeding before the
Court of Appeals. The granting of the petition for judicial
review shall be at the discretion of the Court of Appeak.”.
TECHNICAL AND CONFORMING AMENDMENTS
SEC. 206. Section 2342 of title 28, United States Code,
is amended—
(1) by striking out “and” at the end of paragraph
(8),
(2) by striking out the period at the end of para-
graph (4) and inserting in lieu thereof “‘; and”, and
(3) by adding at the end thereof the following new
paragraph:
“(5) all final orders of the Merit Systems Pr?teo-
tion Board except as provided for in section 7702 (b)
of title 5.”.
TITLE ITII-STAFFING
VOLUNTEER SBERVICES
Sec. 301. (a) Chapter 31 of title 5, United States
Code, is amended by adding at the end thereof the following
new section:
“§3111. Acceptance of volunteer service
“(a) For the purpose of this section, ‘student’ means
an individual who is enrolled, not less than half-time, in

» high school, trade school, technical or vocational institute,

48

junior college, college, university, or comparable recognized
educational institation. An individual who is a student is
deemed not to have ceased to be a student during an
interim between school years if the interim is not more
than 5 months and if such individual shows to the satisfaction
of the Office of Personnel Management that such individual
has & bona fide intention of continning to pursue & course
of study or training in the same or different educational
institution during the school semester (or other period into
which the school year is divided) immediately after the
interim.

“(b) Notwithstanding section 665 (b) of title 31, the
head of an agency may accept, subject to regulations issued
by the Office of Personnel Management, voluntary service
for the United Btates if the service—

“(1) is performed by a student, with the permission
of the institution at which the student is enrolled, a3
part of an agency program established for the purpose
of providing educational experiences for such students;

“(2) is to be uncompensated; snd

*“(3) will not be used to displace any employee.
“(c) An individual who provides voluntary service

under subsection (b) of this section shall not be considered

a Federal employee for any purpose other than for pur-
poses of chapter 81 of this title (relating to 3

P
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for injury) and sections 2671 through 2680 of title 28
(relating to tort olaims).”.

(b) The analysis of ohapter 31 of title 5, United States
Code, is amended by adding at the end thereof the following
new item:
ug111. Acosptance of volunteer service.”.

DEFINITIONS RELATING TO PREFERENCE ELIGIBLES
8Ec. 802. Section 2108 of title 5, United Btates Code,

is amended—
(1) by striking out “gnd” at the end of para-
graph (2),

(2) by inserting in paragraph (3) after “means”’
the following: “, except as provided in paragraph (4)
of this subsection”,

(3) by striking out the period at the end of pare-
graph (3) and ingérting in liea thereof a semicolon;
and

(4) by sdding at the end thereof the following
new paragraphs:

“(4) except for purposes of chapter 75 of this
title, ‘preference eligible’ does not include a retired
member of the armed forces unless—

“(A) the individual is a disabled veteran; or
“(B) the individual retimi below the rank of

major or its equivalent; and
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“(5) ‘retired member of the armed forces’ means
a member or former member of the armed forces who
is entitled, under statate, to retired, retirement; or re-
tainer pay on account of service as such a member.”.
NGNCOMPETITIVE APPOINTMENT OF CEBTAIN DISABLED
‘ VETERANS
8rc. 303. Chapter 31 of title 5, United States Code, is
amended by adding at the end thereof the following new
section:
“§ 3112. Preference eligibles; disabled; noncompetitive ap-
pointment
“Under such regulations as the Office of Personnel Man-
agement may prescribe, an agency may make a noncom-
pefitive appointment leading to conversion to career or
career-conditional employment of a disabled veteran who
service cted disability of 50 per-

(X}

has a comp
cent or more, or is enrolled in or has successfully completed
a course of job related training prescribed by the Adminis-
trator of Veterans' Affairs under chapter 31 of title 38.”.

(b) The analysis of chapter 31 of title 5, United States
Code, is amended by adding at the end thereof the following
new item:

3113, Pref eligible; disabled etitive ”

PP
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EXAMINATION, CERTIFICATION, AND APPOINTMENT OF
PREFERENCE ELIGIBLES

8EC. 304. (a) Chapter 33 of title 5, United States Code,
is amended by adding after section 3303 the following new
section :
“§ 3303a. Preference eligibles; appointment; time limit

“(a) For the purpose of this subchapter—

“(1) the status of an individual, who is not a re-
tired member of the armed forces, as a preference eligi-
ble under section 2108 (3) (A) or (B) of this title for
purposes of preference in consideration for appointment
shall terminate at the end of the 10-year period begin-
ning on the date of such individual’s separation from
active duty in the armed forces; and

“(2) the status of an individual as a preference
eligible under section 2108(3) (A) or (B) of this
title, who is a retired member of the armed forces and
who retired below the rank of major or its equivalent,
shall terminate at the end of the 3-year period begin-
ning on the date of such individual's separation from
active duty in the armed forces.”

(b) Section 8305 of title 5, United Btates Code, is
amended to read as follows:

W N
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7 amended to read as follows:
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“§3305. Competitive service; preferemce eligibles; appli-
cations
“On the applications of a preference eligible s competi-
tive examination shall be held for any position for which
there is an appropriate list of eligibles.”.
(0) Bection 3309 of title 5, United States Code, is

“§3309. Preference eligibles; examinations; additional
credit for

“(s) Preforence eligibles shall be referred for appoint-
ment according to the regulations issued under section 3318

(d) of this title. A preference eligible who qualifies in an
examination for entrance into the competitive service is
entitled to additlonal points above the individual’s earned
rating, as follows:

““(1) & preference eligible under section 2108 (8)

(A) or (B) of this title—5 points; and

“(2) a preference eligible under section 2108 (3)

(C)-(G) of this title—10 points.

“(b) -A preference eligible under sectlon 2108 (8) (C)
of this title who has a compensable service cted dis-
ability of 10 percent or more, shall be placed at the head of
the list of eligibles, except that in the case of scientific and
professional positions in GB-9 or higher, the eligible shall be

9¢



© @® 9 A N e W D

58
placed on the list of eligibles in the order of the eligible’s
rating, including points added ander paragraph (2) of sub-
section (b).

“(o) If other rating systems are used, preference eligi-
bles are entitled to comparable preference.”.

(d) Section 8814 of tide 5, United Btates Code, is
amended by striking out “Civil Bervice Commission” and
inserting in lien thereof “Office of Personnel Management”
and by striking out “, in the order named by section 3318
of this title”.

(e) Bection 3815 of title 5, United States Code, is
amended—

(1) in the first sentence of subsection (a), by strik-
ing out “, in the order named by section 3318 of this
title”;

(2) in the second sentence of subsection (a), by
striking out “Civil Service Commission” and inserting
in lien thereof “Office of Personnel Management”; and

(8) in the first sentence of subsection (b), by strik-
ing ont “Commission” and inserting in lien thereof
“Office of Personnel Management”’.

(f) Section 3317 (a) of title 5, United States Code, is
amended to read as follows:

“(a) The Office of Personnel Management shall pre-
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scribe regulations for the referral of eligibles to a nominat-
ing or appointing authority for consideration for sppoint-
ment to each vacancy in the competitive service.”.

(g) Bection 3818 (a) of title 5, United States Code, is
amended to read as follows:

“(a) The nominating or sppointing authority shall
select for appointment to each vacancy from the highest 7
eligibles available for appointment, unless the Office of Per-
sonnel Management determines that another referral and
seloction procedure is appropriate.”.

() Bection 3318 of title 5, United Btates Code, is
amended by adding at the end thereof the following new
subsection :

“(d) The Office of Personnel Management may ppe-
scribe regulations for the referral and selection of qualified
eligibles.”.

(i) Bection 3321 of title 5, United States Code, is
amended to read as follows:

“§ 3321. Competitive service; prebatiens; period of

“(a) The President may take such action, including
the issuance of rules, regulations, and directives, as shall
provide as nearly as conditions of good administration war-
rant, for a period of probation—

“(1) before an appointment in the competitive
service becomes final ; and

L3
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1 «(2) before initisl appointment to & sapervisory 1 (1) section 3818 (related to registers of eligibles) ;
< oasition b 2 and
2 or position final.
3 “(b) An individual— 8 (2) section 3819 (related to members of family re-
4 “(1) who has been transferred, assigned, or pro- 4 striction) .
5 moted from a position to & supervisory or managerial 5 (1) The analysis for chapter 33 of title 5, United States
6 pouiﬁon, and 6 00‘0, is amended— S
7 “(2) who does not satisfactorily complete the pro- 7 (1) by inserting after the item relating to section
8 bationary period under subsection (a) (2) of this 8 8808 the following new item:
9 section, “8308s. Pref ligibles, appoi ; time limit.”;
10 shall be returned to a position of no lower grade and pay 9 (2) by smending the item relating to section 3305
11 than the position formeriy occupied by the individual. 10 to read as follows:
12 Nothing in this section prohibits an agency from instituting 8305, Competitive service; p cligivles; app ; s300
n 3) b i i ing to section
13 an adverse action against an individual serving a probation- (8) by amending the item relating
12 to read as follows:
" iod i cause unrelated: to
‘ ary period under subsection (a) (2) for w3300, Profs tigibs . sditional credit for.”; and
1 su . . l .ﬂ. . .
porveny o performance 13 (4) by striking out the items relating to sections
16 (j) Section 3328 of title 5, United States Code, is .
14 8313 and 3819.
17 amended—
15 EEBTENTION PREFERENCB
18 (1) in subsection (b) (1), by striking out “, and, if -

16 820. 805. (a) Bection 3501 (a) of title 5, United States

19 the position is in the competitive service, after approval 17 Code, is amended—

20 by the Civil Service Commission” ; and

18 (1) by striking out “and” at the end of paragraph
21 (2) in subsection (c), by striking out “, or the 1 @)
22 . o . Vll, th be."
authorization and approval, as the case may 2 (2) by striking out the period at the end of para-
23 i i itle 5, PV,
(k) The following sections of chapter 33 of title 5 21 graph (3) and in lien thereof “; and”, and
2% United States Code aro repealed: 2 (3) by adding at the end thereof the following new

23 paragraph:
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“(4) ‘employee with limited preference’ means any
proference eligible who is a veteran (other than a vet-
eran under seotion 2108 (3) (O)—(G) of this title or
subsection (a) (3) (A) of this section) .”.

(b) Seotion 3502 (b) of title 5, United Btates Code, is
amended to read as follows:

“(b) (1) An employee with limited preference is en-
titled to military preference in retention under this section
only during the 3;yes.r period following the date of such
employee’s initial appointmeni; in or under an Executive
agency, or if later, during the 3-year period following the
date of such employee’s initial return following a leave of
absence during which such employee was performing active
service in the armed forces.

“(2) Any employee with limited preference who is no
longer entitled by reason of paragraph (1) of this subsec-
tion to military preference is entitled to credit for 5 addi-
tional years in computing such employee’s length of service
for purposes of subsection (a) of this section.”

(¢) Section 3502 (a) (2) of title 5, United States Code,
is amended by striking out “3501 (a) (3)” and inserting
in lien thereof “3501 (a) (4)”

(d) Section 3502 of title 5, United States Code, is
further amended by adding at the end thereof the following

new subsection:

58

“(c) An employee Who is entitled to retention pref-
erence and whose performance meets a standard of adequacy
under a performance appraisal system implemented under
chapter 43 of this title is entitled to be retained in preference
to other competing employees.”.

(e) Bection 3503 of title 5, United Btates Codg, is
amended—

(1) in subsection (a), by striking out “each pref-
erence eligible employed” and inserting in lien thereof
“each competing employee” ; and

(2) in subsection (b) by striking out “each pref-
erence eligible employed” and inserting in lieu thereof
*‘each competing employee.”.

TRAINING

SEC. 306. Section 4103 of title 5, United States Code,
is amended by inserting “ (a) ”” before “In order to increase’
and by adding at the end thereof the following new
subsection :

“(b) (1) Notwithstanding any other provision of this
chapter, an agency may train any of its employees to pre-
pare such employee for placement in another agency if the
head of the agency determines that such employee will
otherwise be separated under conditions which would en-
title such employee to severance pay under section 5595
of this title.
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“(2) Before undertaking any training under this sub-
section, the head of the agency shall obtain verification from
the Office of Personnel Management that there exists a rea-

'N) ot \} + 3 ',
exp of p in anot]

agency.
“(8) In selecting an employee for training under this
subsection, the head of the agency shall consider—

““(A) the extent to which the current skills, knowl-
edge, and abilities of the employee may be utilized in
the new position;

“(B) the employee’s capability to learn new skills
and acquire new knowledge and abilities needed in the
new position; and

“(C) the benefits to the Government which would
result from retaining competent employees in the Fed-
eral service.”

TRAVEL, TRANSPORTATION, AND SUBSISTENCE
Sec. 307. Section 5723 (d) of title 5, United States
Code, is amended by striking out “not”.
RETIREMENT
Stc. 308. Section 8336 (d) (2) of title 5, United States
Code, is amended to read as follows:

“(2) voluntarily, during a peﬁod when the agency
in which the employee is serving is undergoing a major
reorganization, a major reduction-in-force, or a major

transfer of function, as determined by the Office of Per-
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sonnel Management, and such employee is serving in a
geographic area designated by the Office;”.
EXTENSION OF VETERANS READJUSTMENT APPOINTMENT

AUTHORITY
8E0. 309. Section 2014 (b) of title 38, United States
Code, is amended to read as follows:
“(b) To further this policy, veterans of the Vietnam
era shall be eligible, in dance with lations which

1v8

the Office of Personnel Management shall prescribe for vet-

1 "

career-

erans readjustment appointments and
conditional appointments, under the terms and conditions of
Executive Order Numbered 11521 (March 26, 1970), ex-
cept that these appointments may be made up to and includ-
ing GS-7 level or the equivalent and, for disabled veterans,
the fourteen years of education limit shall not apply. Not-
withstanding any limitations with respect to the period of
eligibility as prescribed in Executive Order Numbered 11521,
a veteran of the Vietnam era who was eligible for appoint-
ment under that Executive order on April 9, 1970, or a vet-
eran of the Vietnam era who was separated on or after that
date, may be appoited at any time. No veterans readjust-
ment appointment may be made under authority of this
bsection after September 30, 1980.”.
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EFFECTIVE DATE
Sgo. 310. The amendments relating to the following
sections of title 5, United States Qode shall take effect on
October 1, 1980:
(1) seotion 2108 (4) and (6),
(2) section 33038,
(8) section 3305, and
(4) section 3309.
TITLE IV—SENIOR EXECUTIVE SERVICE
COVEBAGE
8Ec. 401. (a) Chapter 21 of title 5, United States Code,
is amended by inserting after section 2101 the following
new section:
“§2101a. The Senior Executive Service
«The ‘Senior Executive Bervice’ consists of positions
properly classified above Greneral Schedule 15 and below
Ezecutive Level III, or their equivalents, which meet the
definition in section 3182 (a) (2) of this title, which, except
for those in the Foreign Service, are not filled by Presidential
appointmient requiring Senate confirmation, and which are
not excluded as provided for in section 8132 (a) (1) and
(o) of this title.”.
(b) Section 2103 (a) of title B, United States Code, is
amended by striking ont the period at the end thereof and
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inserting in lien thereof the following: ‘“or the Senior
Executive Service.”.

(¢) Section 2108 (3) of title 6, United Btates Code, is
amended—

(1) in subparagraph (@) (iii), by striking out
the period and inserting in leu thereof a semicolon; and
(2) by inserting at the end thereof the following:

“but does not include applicants for, or members of, the

Senior Executive Bervice.”.

(d) The analysis for such chapter 21 is amended by
inserting after the item relating to section 2101 the follow-
ing new item:
9101a. The Senior Executive Service.”.

AUTHORITY FOR EMPLOYMENT

SEc. 402. (a) The chapter analysis of chapter 31 of
title 5, United Btates Code, is amended—

(1) by striking out the heading for chapter 31 and
inserting in lien thereof the following:
“Chapter 3L—AUTHORITY FOR EMPLOYMENT

«SUBCHAPTER I—EMPLOYMENT AUTHORITIES";

(2) by inserting at the end thereof the following:
SU'BCHAPTER TI—THE SENIOR EXECUTIVE SERVICE

“8181 ‘The Senior Executive Service.

«3132. Definitions and exclusions.

43133, Authorization for number of Senior Executive Service yoam
43134. Limitations on Senior cutive Service app

48135, Biennial nport.

“3136. Regulations.”;

and
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(3) by inserting after section 3112, as added by

this Act, the following new subchapter:

“SUBCHAPTER II-THE SENIOR EXECUTIVE
SERVICE

“§3181. The Senior Executive Service

“(a) It is the purpose of this subchapter to establish
and provide for a Senior Executive Service in order to
insure that the executive management of the Government
of the United States is of the highest quality and is respon;
sive to the needs, policies, and goals of the Nation. The Sen-
ior Executive Service shall be administered in such manner
as to accomplish the following objectives:

“(1) provide for a compensation system, including
salery, benefits, incentives, and other conditions of em-
ployment, designed to attract, reinforce, and retain ex-
cellent Government menagers;

““(2) establish a positive correlation between man-

agerial and compensation and retention, with

managerial success to be measured on the basis of in-
dividual performance and organizational accomplishment
(including such factors as improvements in efficiency,
productivity, and quality of work or service, cost sav-
ings, and timeliness of performance) ;

“(3) make tenure as an executive contingent on
successful performance;
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“(4) recognize exceptional accomplishment;

“(5) enable the head of an agency to reassign
and transfer Senior Executive Service employees to
best accomplish its mission ;

“(6) provide for severance pay, retirement bene-
fits, and placement assistance for those who are removed
from the Senior Executive Service for nondisciplinary
reasons;

“(7) protect Senior Executive Service employees
from arbitrary or capricious actions;

“(8) provide for both program continuity and
policy advocacy in the management of public programs;

“(9) maintain a merit personnel system free of

;.ul‘ P po].iﬁca.l interfe H

“(10) insure accountability for honest, economical,

* and efficient Government;

“(11) see that there is faithful adherence to the
law, rules, and regulations relating to equal employment
opportunity, political activity, and conflicts of interests;
and

“(12) provide for the systematic development of

talented and effective executives and for the continuing

d ] + P h &,
develop of

“§ 3132. Definitions and exclusi

‘“(a) for the purpose of this subchapter—

(43
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“(1) ‘sgency’ means an agency referred to in
section 2801 (a) (without regard to paragraphs (1)
(B), (1) (0), and (2) (D)) of this title and does not
include any agency or unit thereof excluded from cov-
erage by the President under subsection (o) of this
section ;

“(2) ‘Senior Executive Bervice position’ means a
position above the GS-15 ‘or equivalent level in which
the incumbent—

“(A) directs the work of an organizational
unit;

“(B) is held accountable for the success of
specific line or staff programs or projects;

“(0) monitors the progress of the organization
toward goals and periodically evaluates and makes

\ _ appropriate adjustments to such goals; or

“(D) supervises the work of employees other
than personal assistants;

“(3) ‘executive’ means & member of the Senior
Executive Service;

“(4) ‘oareer reserved position’ means a position
which can only be filled by a career appointee, or under
a limited emergency or term appointment, and to which
it is justifiable to restrict appointment to career employ-
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(1
ees in order to insure impartiality, or the public’s confi-
dence in the impartiality, of the Government;

“(5) ‘general position’ means any position, other
than those identified as career reserved positions, which
may be filled by either a career or noncareer appointee
or under a limited emergency or term appointment;

“(6) ‘career appointee’ means an individual ap-
pointed to a Senior Executive Service position based on
selection through a merit staffing process consistent with
Office of Personnel Management regulations and, in the
case of initial appointment, approval of managerial quali-
fications by the Office of Personnel Management;

“(7) ‘noncareer appointee’ means an individual ap-
pointed to a Senior Executive Service position withoat
approval of managerial qualifications by the Office of
Personnel Management ;

“(8) ‘limited emergency appointment’ means a
nonrenewable appointment not to exceed 18 months to
a position established to meet a bona fide, unanticipated,
urgent need; and

“(9) 7limited term intment’ means a non-

/43

renewable appointment for a term of three years or
less to a position the duties of which will expire during
that time period.

“(b) For purposes of paragraph (4) of subsecti
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(a) of this section, the Office of Personnel Management
shall prescribe the position criteria and regulations governing
the designation of career reserved positions. The designation
of a career reserved position shall be made by the agency;
nondesignation is subject to post audit by the Office of Per~
sonnel Management.

“(c) An agency may file with the Office of Personnel
Management an application, setting forth reasons why it,
or a unit thereof, should be excluded from placing positions
in the Senior Executive Service. The Office of Personnel
Management shall review the application and reasons and
undertake such other investigation as it considers appropriate
to determine whether the agency or unit should be excluded
from coverage of this subchapter. Upon completion of its
review, the Office of Personnel Management shall recom-
mend to the President whether the agency or unit should
be so excluded, upon written determination by the President.

“(d) Any agency or unit which is excluded from
coverage under subsection (c) of this section shall make a
sustained effort to bring its personnel system into conformit};
with the Senior Executive Service insofar as is practicable.

““(e) The Office of Personnel Management may at any
time recommend to the President that the exclusion from
coverage previously granted ¢o an agency or unit under
subsection (c) of this ion be revoked. The tion of
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the exclusion shall be effected upon written determination of
the President.

“(f) If any exclusion from this subchapter of any agency
or agency unit is made under subsection (c) of this seotion,
the Office of Personnel Management forthwith shall transmit
to Congress, for reference to the appropriate committee of
the Senate and the appropriate committee of the House of
Representatives, information concerning the exclusion.

L (g) The Office of Personnel Management shall also
forthwith transmit to Congress, for reference to the ap-
propriate committee of the Senate and the appropriate com-
mittee of the House of Representatives, information as to any
revocation of exolusion made under subsection (d) of this
seotion. ‘

“§3133. Authorization for number of Senior Executive
Service positions

“(a) Each agency shall in each odd-numbered calendar
year—

“(1) examine its total needs for Senior Executive

Service positions for the two fiscal years beginning after

such calendar year; and

“(2) submit to the Office of Personnel Manage-
ment, in accordance with regulations prescribed by the

Office, a written request for authority to establish the
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specifio number of positions as Senior Executive Service

positions for such fiscal years.

“(b) Each agency request submitted under subsection
(8) of this section shall be based on the following factors:

“(1) the anticipated program activity and budget
requests of the agency for the two fiscal years involved;

“(2) the anticipated level of work to be performed
by the agency in such fiscal years; and

«(3) such other factors as may be prescribed from
time to time by the Office of Personnel Menagement.

“(c) The Office of Personnel Management, upon con-
sultation with the Office of Management and Budget, shall
review the request of each agency and, subject to section
3185 of this title, shall authorize for each fiscal year—

“(1) the establishment of & specific number of
Genior Exeoutive Service positions in each agency; and
“(2) the number of positions in the entire Senior

Exeoutive Service together with an unallocated pool of

not more than 5 percent of the number of allocated

posiﬁons‘.

“(d) Authorizations made under subsection (o) of this
section shall remain in effect until changed in accordance
with subsection (e), (g), or (h) of this section.

“(e) Each agency may submit to the Office of Per-
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sonnel Management, in accordance with regulations pre-
soribed by the Office, a written request for adjustments to its
authorized number of Senior Exeouﬁve. Service positions.
The Office may, on its own initiative, make reductions in the
number of positions assigned to particular agencies.

“(f) Each agency adjustment reqnest submitted under
subsection (e) of this section shall be submitted in such
form as the Office of Personnel Management shall prescribe
and be based on the then current budget and program ac-
tivity in the ageney.

“(g) Subject to subsections (e) and (f) of this sec-
tion, the Office of Personnel Management may adjust the
allocations made under subsection (c) of this section. The
tol:alofalladjnshnentsmndednringaﬁwdye&runderthis
subsection may not enlarge the Senior Execative Service
beyond the number identified in subsection (c) of this
section. g

“(h) The numbers of positions recommended in the
report from the Office of Personnel Management. to the Con-
gress, providéd for in section 3135 of this title, relating to
the projected number of positions in the total Senior Execu-
tive Service and in each agency, shall be the sauthorized
number effective beginning on October 1 following submis-
gion of the raport. s 7

~
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“8 3134. Limitations on noncareer Senior Executive Service
appointments

“(a) On or before December 31 of each year, each
agency shall—

“(1) examine its needs for employment of non-
career Senior Executive Service appointees for the fiscal
year beginning in the following year; and

““(2) submit to the Office of Personnel Manage-
ment, in accordance with regulations prescribed by the
Office, a written request for authority to make a specific
number of noncareer Senior Executive Service appoint-
ments for each fiscal year.

“(b) The number of noncareer appointments for each
agency will be determined annually by the Office of Personnel
Management according to demonstrated need of the agency
for such positions, provided that the number of noncareer
appointees to the Senior Executive Service, governmentwide,
does not exceed 10 percent of the total number of ”Senior

Executive Service positions, governmentwide, based on the

authorizations made according to section 3133 of this title.

“(c) The number of noncareer positions authorized for

any agency under subsections (2) and (b) of this section-

- may be adjusted by the Office of Personnel Management for
emergency needs that were not anticipated when the originel
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authorizations were made, except that the number of non-
career executives, governmentwide, shall not exceed 10 per-
cent of the total number of Senior Executive Service Ppositions.
“§3135. Biennial report

“(a) The Office of Personnel Management shall submit
to each House of the Congress, at the time the budget is
submitted by the President to the first session of each Con-
gress, a report on the Senior Executive Service. The report
shall include—

“(1) the current authorized number of positions
then prescribed in the Senior Ezecutive Service, the
number of such positions allocated to each agency, and

the projected ber of positions to be authorized for

J! 4

the next two fiscal years;

“(2) each exclusion in the then current fiscal year
from this subchapter of any employee or group of em-
ployees under authority of section 3132 (¢) of this title;
and

““(8) such other information on the overall program
for the management of the Senior Executive Service as
the Office of Personnel Management considers appro-

priate, including the percentage of agency executives at

9¢
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each pay rate and statistical data on the distribution and

amount of performance awards in the agency.

“(b) The Office of Personnel Management shall submit
to each House of the Congress, at the time the budget is sub-
mitted to the second session of each Congress, an interim
report showing adjustments to the biennial report as au-
thorized in section 3133 (e) , (f), and (g) of this title.
“§3136. Regulations

“The Office of Personnel Management shall preseribe
regulations necessary to carry out the purpose of this sub-
chapter.”.

(b) Section 3104 (a) of title 5, United States Code, is
amended by inserting “ gerial” after “establish”.

(¢) Section 3109 of title 5, United States Code, is

amended by inserting at the end thereof the following new
subsection :

“(c) Positions in the Senior Executive Service may
not be filled under the authority of subsection (b) of this
section.”.

EXAMINATION, CERTIFICATION, AND APPOINTMENT

SEc. 403. Chapter 33 of title 5, United States Code, is

amended—

2

74
(1) by inserting the following .in the chapter
analysis after the item relating to section 3385:

4SUBCHAPTER VIII—APPOINTMENT, PLACEMENT, TRANS-
FER, AND DEVELOPMENT IN THE SENIOR RXECUTIVE
SERVICE

“Bec.

43391, General sppointment provisions. ° -

3399, Career appointments tothe Senior Executive Service.

3393, Noncareer eppointments to the Senior Executive Service.

3394, Limited appointments to the Senior Executive Service.

43395, Placement and transfer within the Senior Executive Service.

3396, Development for and within the Senior Executive Service.

%3397, Regulations.”;

and
(2) by adding at the end thereof the following new

subchapter: .
“SUBCHAPTER VIII—APPOINTMENT, PLACE-

MENT, TRANSFER, AND DEVELOPMENT IN

THE SENIOR EXECUTIVE SERVICE
g 3391, General appointment provisions

“(a) Qﬁaliﬁcaﬁon standards for all Senior Executive
Service positions shall meet the requirements established
by the Office of Personnel Management.

“(b) Appoititees shall meet the qualifications of the
positions to which they are appointed.

“(c) The appointing authority is responsible for de-
termining that a selectee meets the qualification require-
ments for a particular position.

“(d) Discrimination on account of race, color, religion,
national origin, sex, maritel status, age, and handicapping
condition is prohibited.

AS
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“(e) Career appointees in the Senior Executive Serv-
ice who accept Presidential appointments requiring Senate
confirmation shall continue to be covered by the basio pay,
performance awards, incentive awards, severance pay, re-
tirement, and leave provisions of this title.

“8 3392, Career appointments to the Senior Executive Serv-
ice

“(a) Career recruitment may—

“(1) include all current Federal employees; or
“(2) be open to Federal employees and persons
outside of Government.

“(b) The recruitment process shall attempt to reach all
groups of qualified applicants, including women and minor-
ities as designated by the Office of Personnel Management,
and applicants with handicapping conditions.

“(c) Competitive staffing shall be conducted by an
agency executive resources board and the staffing process
shall meet requirements established by the Office of Per-
sonnel Management.

“(d) The Office of Personnel Management may ap-
point members of Qualifications Review Boards from within
and outside the Federal service to certify the managerial
qualifications of candidates for entry into the Senior Execu-
tive Service, according to regulations promulgated by the
Office of Personnel Management. The Office of Personnel

© ® A & o B W o e
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Management, working with the various Review Boards,
shall set the criteria for establishing managerial qualifica-
tions for appointment to the Senior Executive Bervice. Such
criteria shall include—

“(1) demonsirated performance in managerial
work;;

“(2) successful participation in a centrally spon-
sored or agenay career executive development program
approved by the Office of Personnel Management; and

“(3) unique or special individual qualities predic-
tive of success in managerial work to apply in those
cases in which an outstanding candidate would other-
wise be excluded from appointment.

“(e) Employees with career status from othe'r Gov-
ernment personnel systems shall have their managerial
qualifications approved by the Office of Personnel Manage-
ment for career appointment.

“(f) Discrimination on account of political affiliation is
protiibited.

“(g) Employees entering the Senior Executive Servite
under career appointments shall serve a 1-year probationary
period.

g 3303, Noncareer appointments to the Senior Executive
Service

“(a) N - recrui ¢ and intment may- be.

8¢
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made by the appointilig authority without managerial
qualifications approval by the Office of Personnel Manage-
10ent,

“(b) The employee given a noncareer appointment
may be removed by the appointing authority.

“(0) Employees given nonoareer appointments do not
acquire credit toward career status.

“(d) Noncareer appointments cannot be made to career
reserved positions as defined in section 3182 (b) (4) of
this title.

“83394, Limited appointments to the Senior Executive
Service

“(a) Limited emergency appointments to the Senior
Executive Service—

(1) may only be made when filling new positions
established under a bona fide emergency as defined in
the regulations of the Office of Personnel Management;

“(2) may not exceed 18 months and are not re-
newable; and

“(8) may be filled by the agency without regard
to the competitive merit staffing process. ‘
“(b) Limited term appointments—

“(1) may only be made for positions the duties

of which will expire in three years or less;
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“(8) may be filled by the agency without regard
to the competitive merit staffing process. A
“(¢) A Benior Executive Service employee does not

acquire credit toward career status under limited appointment.
“(d) The Office of Personnel Management shall approve
use of limited appointment authority before an appointment
under this authority may be made.
“§ 3395. Placement and transfer within the Senior Execu-
tive Service
“(a) An executive with a career appointment—

“(1) may be reassigned to a Senior Execative
Service position in the same agency;

“(2) may transfer to a Senior Executive Service
position in another agency ; and

“(3) may request assignment outside the Senior
Execative Service.

“(b) An executive with a limited appointment—

“(1) may be reassigned to another Senior Execu-
tive Service position which meets the criteria under
which the executive was appointed, except that con-
tinuous service in any one agency under a limited emer-
gency appointment may not exceed 18 months and
under a limited term appointment may not exceed three

years;
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“(2) may not be given a career appointment in the
Senior Executive Service except under the competitive
merit staffing process; and

“(3) may not be given another limited appointment
in the same agency after completing the maximum
period of service authorized for the employee’s original
appointment, within one calendar year of the expiration
of the limited appointment.

“(c) An tive with a appointment—
“(1) may be reassigned to any general Senior

Executive Service position in the same agency;

“(2) may transfer to a general Senior Executive

Service position in another agency ;

“(8) may be appointed to & noncareer position out-
side the Senior Executive Service; and

“(4) may not be given a career appointment ex-
cept under the merit staffing process.

“(d) A career executive may not be involuntarily re-
assigned or transferred within 120 days after the appoint-
ment of an agency head.

“§ 3396. Development for and within the Senior Executive
Service

“(a) The Office of Personnel Management shall estab-

lish programs for the systematic devel t of candidat
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for the Senior Executive Service or require the establish-
ment of such programs by agencies which meet criteria pre-
scribed by the Office of Personnel Management.

“(b) The Office of Personnel Management shall estab-
lish programs for the continuing development of executives
or require the establishment of such programs by agencies
which meet criteria prescribed by the Office of Personnel
Management.

“(c) The Office of Personnel Management shall assist
agencies in the establishment of programs required under
subsections (a) and (b) of this section and shell monitor
the implementation of such programs. The Office of Person-
nel Management shall direct agencies to take corrective action
where required.

“(d) Itshall be the duty of the Office of Personnel Man-
agement to encourage and assist individuals to improve
their skills and increase their contribution by service in &
variety of agencies as well as by accepting placements in
State or local governments or in the private sector.

“(e) An agency head may grant administrative leave to
a career executive for a sabbatical period not exceeding
eleven months to permit such person to engage in study or
uncompensated work experience which will contribute to the

individual’s development and effectiveness. The agency head

may authorize travel and per diem costs where essential to

0¥
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the developmental period. A sabbatical leave may not be
granted more then once in a ten-year period. To be eligible
for a sabbatioal leave the individual must have completed at
least seven years of Federal service in a position with a level
of duties and responsibilities equivalent to the Senior Exeou-
tive Service and including at least two years as a member
of the Senior Executive Service.
“§ 8397. Regulations

“The Office of Personnel Management shall prescribe
regulations necessary to carry out the purpose of this sub-
chapter.”.

RETPNTION PREFERENCE

SEO. 404. Chapter 35 of title 5, United States Cade, is

.amended—

(1) by adding at the end of the chapter analysis
the following new items:

“SUBCHAPTER V—REMOVAL, REINSTATEMENT, AND
GUARANTEED PLACEMENT PROVISIONS IN THE SEN-
IOR EXECUTIVE SERVICE

.y

3591, Removal from the Senior Executive Service.

«3599. Reinstatement in the Senior Executive Service.

3593, Guaranteed placement in other personnel systems.

“8594. Regulations.”;

(2) by adding at the end of subsection (b) of sec-
tion 3501 the following new sentence: “This subchapter
does not apply to employees in the Senior Executive

Service.”; and
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(8) by adding at the end thereof the following new
subchapter:

“SUBCHAPTER V—REMOVAL, REINSTATEMENT,

AND GUARANTEED PLACEMENT PROVISIONS

IN THE SENIOR EXECUTIVE SERVICE
“§3591. Removal from the Senior Executive Service

“(a) OCareer appointees may be removed from the
Senior Executive Service—

“(1) during the one-year period of probn&iop in the
Senior Executive Service;

“(2) for less than fully successful managerial per-
formance appraisals determined under the provisions of
subchapter IT of chapter 43 of this title; or

“(3) for misconduct, neglect of duty, or mal-
feasance.

“(b) Limited emergency appointees may be removed at
any time from the Federal service by the appointing author-
ity and shall be separated after 18 months.

“(c) Limited term appointees may be removed at any
time from the Federal service by the appointing suthority
before the expiration of that period and shall be separated
after 3 years.

#“(d) Noncareer employees can be removed at any

time from the Federal service by the appointing anthority.
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“g 3592. Reinstatement in the Senior Executive Service

“A former Senior Executive Service employee with ca-
reer status may be reinstated to any Senior Executive Serv-
ice position if—

“(1) the individual has successfully completed the
probationary period in the Senior Executive Service;
and

“(2) the removal from the Senior Executive Serv-
ice was not for misconduct, neglect of duty, malfeasance,
or less than fully successful performance.

“83593. Guaranteed placement in other personnel systems

“(a) Career appointees who are appointed from a
career or career-type position within the civil service as
determined by the Office of Personnel Management and who
are removed for reasons other than misconduct, neglect of
duty, or malfeasance from the Senior Executive Bervice
during Senior Executive Service probation shall have the
right to placement in & Federal position outside the Senior
Executive Servioe.

“(b) Oareer appointees who are removed from the
Senior Executive Service for less than fully successful per-
formance shall have the right to placement in a Federal
position outside the Senior Execative Service.

“ (o) Career appointees in the Senior Executive Service

84

who accept Presidential appointments outside the Senior
Executive Servioe and who are removed from these appoint-
ments for reasons other than misconduct, neglect of duty, or
malfeasance shall have the right to placement in the Senior
Executive Service if the appointee applies within 90 days
after the separation from the Presidential eppointment.

“(d) For purposes of subsections (a) and (b) of this
soction, placement shall be in & continuing career position
equivalent to at least & GS-15 and at either the salary held
prior to Senior Exzecutive Service appointment or & salary
which is equal to the last Senior Executive Service base pay,
whichever is higher. Placement shall not cause the separation
or reduction in grade of any other employee in the agency.

“(e) Career appointees removed from the Senior Execu-
tive Service whose base pay exceeds the top pay rate for
the position into which they are placed shall retain their
pay. If there are comparability increases under section 5305
of this title, these employees will receive half of each com-
parability increase until their pay equals the top rate payable
for their position.
“8 3594. Regulations

“The Office of Personnel Management shall prescribe

regulations necessary to the administration of this
sobchapter.”.

(44
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PERFOBMANOR BATING
S8O. 405. Chapter 43 of title 5, United States Code,
is amended—
(1) by inserting at the end of the chapter analysis:

«SUBCHAPTER II—PERFORMANCE APPRAISAL IN THE
SENIOR EXECUTIVE SERVICE

:rs&u. Senior ive Service perf ppraisal systems.
44810, Criteria for performance appraisals.
#4818, Ratings for managerial performance appraisal.
44314, Regulations.”;and
(2) by adding at the end thereof the following:
«SUBOHAPTER TI—PERFORMANCE APPRAISAL
IN THE SENIOR EXBECUTIVE SERVICE
“84311, Senior Executive Service performance appraisal
systems
“(a) Each agency, as defined by section 3182 (a) of

this title shall, in accordance with standards established by

the Office of Personnel ‘Management, develop one or more
performance appraisal systems designed to—
“(1) lirdvide for systematio appraisals of job per-
formance of individuals in the Senior Executive Service;
“(2) encourage excellence in performance for in-
dividuals in the Senior Executive Service; and
“#(8) lnk the performance of each individual in
the Senior Executive Service with eligibility for re-
tention and performance awards.
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“(b) Each performance appraisal system for individuals
in the Senior Executive Service shall provide—

“(1) that performance requirements for each in-
dividnalbeestabliabedatthebeg'inningonhenﬁng
period and communicated to the individual;

“(2) for written appraisals of performance based
on the accomplishment of the previously established
personal and organizational requirements; and

“(3) that each individual be shown the appraisal
and rating and given an opportanity to respond in writ-
ingmdhsvelhenﬁngreviewedbymemp]oyeeina
higher managerial level in the agency.

“(c) Upon determination by the Office of Personnel
Management that an agency performance appraisal system
does not meet the requirements of this subchapter and the
regulations prescribed thereunder, the Office of Personnel
Mmagemént shall order corrective action.

“§ 4312. Criteria for performance appraisals

““Appraisals of managerial success in the Senior Execu-
tive Service shall—

“(1) take into scoount both individual performance
and orginiuﬁonal .;é.wmp]ishment, and

“(2) be based on factors such as—

“(A) improvements in efficiency, productivity,
and quality of work or service;

534
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“(B) cost savings; and
“(C) timeliness of performance.
“§4313. Ratings for managerial performance appraisal

“(a) Each performance appraisal system_shall provide
for annual summary ratings representing a number of levels
of performance including one or more fully successful levels,
a level of performance which is minimally satisfactory, mﬁ
an unsatisfactory level.

“(b) The head of each agency shall establish a system
to appraise the performance of members of the Senior Execu-
tive Service. The system shall provide that the appraisal
will—

“(1) be preceded by e review and appraisal of
requirements and accomplishments by a Performance
Review Board established under regulations of the Office
of Personnel Menagement. When the performance of a
career executive is being appraised the Performance
Review Board must include at least one career member.
The Performance Review Board shall advise the appoint-
ing authority who rates the executive;

“(2) take place at least annually, except that no
evaluation shall be made of a career employee within
120 days after the beginning of 2 new administration,
and permit the assignment of an unsatisfactory reting
at any time during the performance appraisal period;
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“(3) not be appealable to the Merit Systems Pro-
tection Board and

“(4) have the following results:

“(A) career employees receiving ratings at
any of the fully successful levels may be given per-
formance awards as prescribed in section 5384 of
this title;

“(B) an unsatisfactory rating requires correc-
tive action by removal of the employee from the
current position through reassignment, transfer, ox
separation from the Senior Executive Service except
that employees who receive 2 unsatisfactory annual
ratings in 5 consecutive years shall be separated
from the Senior Executive Service, and

““(0) employees who twice in any 8-year period
receive a less than fully successful annual rating shall
be separated from the Senior Executive Service.

“§ 4314. Regulations

“The Office of Personnel Management may prescribe
regulations necessary for the administration of this sub-
chapter.”.

INCENTIVE AWARDS AND RANES

8ro. 406. (a) thpter 45 of title 5, United States Code,

is amended by adding at the end thereof the following new
section:

4
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e 4507, Emcomtive mwmrds and ranks in the Senior Ixoou-
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“84507. Incentive awards and ranks in the Senior Execu-
tive Service

“(a) Each agency shall forward annuslly its recom-
mendation to the Office of Personnel Management of career
executives in the Senior Executive Service for ranks to be
conferred on active duty semior executives. The Office of
Personnel Management shall review the recommendations
and recommend to the President appointments to ranks as
set forth in subsections (b) and (c) of this section. The
President shall commission persons conferring a rank of (1)
Meritorious Executive for sustained excellence or (2) Dis-
tinguished Executive for sustained extraordinary accomplish-
ment.

“(b) No more than 5 percent of the members of the
Senior Executive Service may be appointed to the rank of
Meritorious Executive in a calendar year. No more than 15
percent of the active duty members of the Senior Executive
Service may hold the rank of Meritorious Executive.

“(0) No more than 1 percent of the active duty mem-
bers of the Senior Executive Service may hold the rank of
Distinguished Executive.

“(d) Receipt of a meritorious rank shall entitle the
individual to an annual award of $2,500 for a period of five

years of active service in the Senior Executive Service.

90

“(e) Distinguished Executives shall receive an annual
award of $5,000 for & period of five yéa.rs of active service in
the Senior Executive Service.

“(f) An employee in the Senior Executive Service ap-
pointed by the President to another position outside the
Senior Executive Service shall be entitled to continue to
receive any incentive award granted for service before such
appointment.”.

(b) The analysis for such chapter 45 is amended by
adding at the end thereof the following new item:

“4507. Incentive awards and ranks in the Senior Executive Service.”.
PAY BATES AND SYSTEMS

BEC. 407. (a) Bection 5308 of title 5, United Btates
Code, is amended to read as follows:

“85308. Pay limitation

“An employee may not be paid, by reasons of any pro-
vision of this subchapter, at & rate in excess of the rate of
basic pay for Level V of the Execative Schedule, except
that execatives in the Senior Executive Service may be paid
up to a rate of basic pay equal to the rate provided for
Execative Level IV.”

(b) Chapter 58 of title 5, United States Code, is
amended by adding at the end thereof the Yollowing new
subchapter:

114
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“§UBCHAPTER VIII—PAY FOR THE SENIOR
EXECUTIVE SERVICE
“§ 5381. Purpose; definitions

“(a) It is the purpose of this subchapter to provide a
pay system for the Senior Executive Service, established
under subchapter I of chapter 31 of this title, that shall
facilitate the accomplishment of the goals of that service,
as set forth in section 3131 of this title.

“(b) For the purpose of this subchapter, ‘agency’,
‘Senior Executive Service position’ and ‘execative’ have the
meanings given such terms by section 3132 of this title.
“g 5382. Establishment and adjustment of rates of pay for

the Senior Executive Service

“(a) There shall be 5 or more rates of basic pay for
the Senior Executive Service, and the incumbent of each
position shall be paid at one of these rates. These rates of
basic pay shall be initially established and thereafter adjusted
by the President in accordance with the provisions of this
section.

“(b) In setting rates of basic pay, the lowest rate for
the Senior Executive Service shall not be less than the rate
for the sixth step of GS-15 and the highest rate shall not
excoed the rate for level IV of the Executive Schedule.

“(c) The rates of basic pay for the Senior Executive
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Bervice shall be adjusted by the President at the same time
he adjusts the rates of pay under section 5305 of this title,
and the adjusted rates of basic pay for the Senior Executive
Service shall be included in the report transmitied to the
Congress by the President under section 5305 (a) (3) or
(o) (1) of this title.

“(d) The rates of basic pay that are established and
adjusted under this section ghall be printed in the Federal
Register and shall supersede any prior rates of basic pay
for the Senior Executive Servioe.

“g5383, Setting individual executive pay

“(a) The pay rate for each executive will be set by the
appointing suthority according to criteria established by the
Office of Personnel Management. ’

“(b) The sum total of all monies paid to an executive
for any calendar year under sections 4507, 5382, and 5384
of this title shall not exceed 95 percent of the rate provided
for Executive Level IL.

“(0) Exoept for pay adjustments provided for in sec-
tion 5382 of this title, the base pay of & member of the Sen-
ior Executive Service can only be adjusted once during any
12-month period.

“§ 5384, Performance awards for the Senior Executive
Service

“(a) To ag 1l in perf by exeo-

9%
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utives under the Senior Executive Service, performance
awards shall be paid to executives in accordance with the
provisions of this seotion, and shall be in addition to the rate
of basic pay paid under section 5382 of this title and shall
not be subject to the limit placed on salaries under section
5808. Tt shall be the responsibility of each agency head
to seo that the provisions of this section are administered in
the agency in such a way that excellence is encouraged in
the performance of the agency’s executives. The Perform-
ance Review Board provided for in section 4313 of this title
will recommend to the appointing anthority whether or not
such authority should make & performance award to an ex-
ecntiveand the amount of the award.

“(b) Each career execative shall annually be eligible
to receive a performance award subject to the following
criteria:

“(1) No performance award is to be paid to an
execntive whose performance was determined to be less
than fully successful at the time of the executive’s most
recent performance evaluation under subchapter IT of
chapter 43 of this title.

“(2) The amount of & performance award is to be
determined by the agency head but hall not exceed 20
percent of the executive’s rate of basic pay.
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“(8) Performance awards may not be paid in sny
fiseal year to more than 50 percent of the execatives in
an agency which employs 4 or more members of the

Senior Executive Service.

“(0) A performance award under this section shall be
paid in a lump sum not subject to retirement or life insur-
ance deductions. As provided in section 8339 of this title,
for each year for which a performance award is received a
2§-percent-annuity calenlation will be used in lieu of any
lower percentage.

“(d) After annual review as provided for in section
8135 (a) and (b) of this title, the Office of Personnel Man-
agement is anthorized to issue guidance to agencies concern-
ing the proportion of Senior Executive Service salary ex-
penses that may be appropriately applied to payment of
performance awards and the distribution of awards of each
amount.

“85385. Regulations

“Subject to such policies and procedures as the Presi-
dent may prescribe, the Office of Personnel Management
shall issne regulations necessary for the administration of
this subchapter.”.

(c) Thg nmlyms of chapter 53 of title 5, United States

Ly
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Code, is amended by adding at the end thereof the following
new items:
“SUBCHAPTER VIII-PAY FOR THE SENIOR EXECUTIVE
. SERVICE
“5381. Purpose; definitions.
“5882. blish and adj of rates of pay for the Senior
Executive Service.
“5883. Setting individual executive pay.
5384, Pe ds for the Senior Executive Service.
“5385. Regulations.”.

PAY ADMINISTRATION
SEC. 408. Chapter 55 of title 5, United States Code,
is amended—

(1) by inserting “other than an employee or in-
dividual excluded by section 5541 (2) (xvi) of this
section” immediately before the period at the end of
section 5504 (a) (B) ;

(2) by amending section 5541 (2) by striking out
*“or” after paragraph (xiv), by striking out the period
after paragraph (xv) and inserting *‘; or” in lieu thereof,
and by aedding the following paragraph at the end
thereof :

“(xvi) executive managers occupying Senior Exec-
utive Service positions under the Senior Executive Serv-
ico established under subchapter II of chapter 31 of
this title.” ; and
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(8) by inserting “other than a member of the
Senior Executive Service” after “employee” in section
5595 (a) (2) (i)-

TRAVEL, TRANSPORTATION, AND SUBSISTENOE
SEC. 409. Chapter 57 of title 5, United States Code,
is amended—

(1) in section 5723 (a) (1) by striking out “; and”
and adding in Lieu thereof “or of a new member of the
Senior Bxecutive Service; and ”’;

(2) by adding at the end of subchapter IV the
following section:

g 5752, Travel expenses of Senior Executive Service can-
didates
“Employing agencies may pay candidates for Senior
Executive Service positions travel expenses incurred incident
to preemployment interviews requested by the employing
agency.” ; and

(8) by adding at the end of the anglysis of sub-

chapter IV the following new item:

“5752. Travel f Senior ive Servi didates.”.

LEAVE ,
SEO. 410. Chapter 63 of title 5, United States Code,
is amended by inserting in subsection (a) of section 6304
“(e), and (f)” in lieu of “and (e),” and by adding at the
end of such section the following new subsection:

8V
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“(f) Annual leave acorued by an individual serving in
a position under the Senior Executive Service shall not be
subject to the limitation on accumulation otherwise imposed
by this seotion.”.
DISOIPLINARY ACTIONS
Sro. 411. Chapter 75 of title 5, United States Code,
is amended—
(1) by inserting the following in the chapter anal-
ysis after subchapter IV :
vgoe, “SUBCHAPTER V—SENIOR EXECUTIVE SERVICE
Tyt hetionsered.
“7548. Cause and pl:nudure.”;
and
(2) by adding the following after subchapter IV :
“SUBCHAPTER V—SENIOR EXECUTIVE SERVICE
“8 7641. Definitions
“For the purpose of this sqbohipter—
“(1) ‘emi)loyee’ means an indivﬁunl in the Senior
Exeoutive Service who—
“(A) has completed a year of current continu-
ous service in the Senior Executive Service; or
“(B) when appointed to a position in the
Senior Executive Service was covered by the pro-
visions of subéhapter I of this dhapter:
“(4) ‘disoiplinary action’ means an sction bésed
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on the conduet of the employee which results in in-
voluntary removal or suspension- for more than 30 days
of the employee, including misconduct, neglect of duty,
or malfeasance, and not including less than fully success-
ful performance:
“(3) ‘removal’ means separation from the Federsl
servioe;
“(4) ‘suspension’ means the placing of an em-
ployes in a temporary nonduty nonpsy status for
disciplinary reasons.
“87642, Actions covered

“This subchapter applies to a disciplinary removal or
suspension for more than 30 days, but does not apply to &
suspension or removal under section 7532 of this title.
“7543. Cause and procedure

“(a) Under regulations prescribed by the Office of
Personnel Management, an agency may take disciplinary
action against an employee only for such cause as shall
promote the efficiency of the service. Removal from the
Senior Executive Service for less than fully successful per-
formance is not a disciplinary action within the meaning
of this provision.

“(b) An employee against whom a disciplinary action
is proposed is entitled to—

“(1) at least 30 d-ays' advance written notice, un-

6¥
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less there is reasonable cause to believe that the em-

ployee is guilty of a orime for which a sentence of

imprisonment can be imposed, stating specific reasons
for the proposed action;

“(2) a reasonable time to answer orally and in
writing and to furnish affidavits and other dooumentary
evidence in support of the answer;

“(3) be accompanied by ah attorney or other
representative; and

“(4) a written decision and reasons therefor at
the earliest practicable date.

“(6) An agenoy may in its disoretion provide, by
regulation, for a hearing which may be in lien of or in
addition to the opportunity to answer provided under sub-
seotion (b) (2) of this seotion.

“(d) Copies of the notice of proposed action, the an-
swer of the employee if written and a summary thereof if
made orally, the notice of decision and reasons therefor, and
any order effecting a disciplinary action shall be made s part
of the records of the agency and, on request, shall be fur-
nished to the Merit Systems Protection Board or the Office
of Personnel Management.

“(e) An employee in the Senior Executive Service,
against whom a disciplinary action as defined in section
7541 (2) of this title is taken, is entitled to appeal to the
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Merit Systems Protection Board under section 7701 of this
title. The decision of the agency shall be sustained by the
appeals officer or hearing examiner unless the employee
shows that—
“(1) the sgency’s procedures contained error that
substantially impaired the rights of the employee;
“(2) such decision .was based on discrimination
prohibited by section 2302 (b) (1) of this title; or
“(8) such decision was arbitrary or capricious.
RETIREMENT

Sgo. 412. (a) Section 8336 of title 5, United States
Code, is amended by redesignating subsection (h) as sub-
section (i) and inserting immediately after subsection (g)
the following new subsection:

“(h) An executive in the Senior Executive Service is
entitled to an immediate annuity if separated from the Senior
Executive Bervice for less than fully successful performance
after completion of 25 years of Federal service or after be-
coming 50 years of age and completing 20 years of Federal

service.”.

(b) Bection 8339 of title 5, United States Code, is
amended by adding at the end thereof the following new
subsection :

“(n) The ity of 81 ber or former ber of
the Benior Executive Service, retiring under this subchapter,

09
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is computed under subsection (a) of this section, except that,
if the employee has received one or more annual performance

awards as a member of the Senior Executive Service, such

annuity is computed by multiplying 2% percent of average
pay, in lieu of any lesser percent, by the number of full years
of service for which an award is in effect.”.

CONVEESION TO THE SENIOE EXEOUTIVE SERVICE

8go0. 413. (a) During the period beginning on the date
of the eractment of this title and ending on the effective date
of this title, each agency under the guidance and review of
the Office of Personnel Management and the definitions in
chapter 31 of'title 5, United States Code, as amended by this
title, shall designate those positions which are to be incor-
porated into the Senior Executive Service and shall designate
those positions which are career reserved.

(b) Each agency shall also submit a request for total
Senior Executive Bervice space allocations and for the
number of noncareer appointments needed. The Office of
Personnel Management shall establish interim authoriza-
tions within the limits defined in sections 3133 and 3134
of title 5, United States Code, as amended by this Act.

(o) Bach employee serving in a position at the time
it is officially designated as a position in the Senior Execu-
tive Service shall have the option to—

(1) decline conversion and remain in the ourrent
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appointment and pay system, retaining the grade,
seniority, and other rights and benefits associated with
career and career-conditional appointment and election
of such option shall not canse the separation, displace-
ment, or reduction in grade of any other employee in the
agency; or
(2) convert to a Senior Execative Service appoint-
ment according to the automatic appointment conversion
provisions of subsections (d), (e), (f), (g), and (h)
of this section.
The employee shall be notified in writing that his position
has been brought into the Senior Executive Service and
what the employee’s options are under subsections (d),
(e), (f), (g), and (h) of this section. The employee shall

be given 90 days from the date of such notification to elect

one of the options.

(d) Each employee who has elected an automatic
appointment conversion, is serving immediately before the
effective date in a position designated as & Senior Executive
Bervice position, and is carrently under—

(1) a career or career-conditional appointment; or

(2) a similar type of appointment in an excepted

service as determined by the Office of Personnel Man-
agement;

shall receive a career appointment to that position in the

19
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Benior Executive Service not subject to section 3392 (f) of
title 5, United States Code.

(e) Each employee who has eleoted an automatic
eppointment conversion and is currently under an excepted
appointment in & position which is not designated a career
reserved position in the Senior Executive Service, but is—

(1) a position in schedule C of subpart C of part

213 of title 5, Code of Federal Regulations;

(2) a position filled by
ment under subpart F of part 305 of title 5,-Code of
Federal Regulations; or

tive assign-

(8) = position in the Executive Schedule under
subchapter II of chapter 53 of title 5, United States
Code, except career Executive Schedule positions;
shall receive a noncareer appointment in the Senior Execu-
tive Service.

(f) Bach employee described in subsection (e) of this
section who is serving immediately before the effective date
in a position designated as a Senior Executive Service career

reserved position shall be r

d to an appropriate Senior
Executive Service g ] position or terminated

(g) Bach employee described in subsection (e) of this

section who is serving immediately before the effective date,
in a position designated as a Senior Executive Service posi-

tion and who has reinstatement eligibility to a position in the

104
competitive service, may request the reinstatement of the
employee’s caréer status from the Office of Personnel Man-
agement and be converted to a career appointment in the
Senior Executive Service. The names and grounds for status
of all such employees who are so reinstated and converted
shall be published in the Federal Register.

(h) BEach employee who has elected an automatic ap-
pointment conversion and is under a limited executive assign-
ment under subpart F of part 305 of title 5, Cade of Federal
Regulations, shall—

(1) be converted to a Senior Executive Service’

t if the position encumbered

limited term appoi
immediately before the effective date will terminate
within 3 years of the effective date;

(2) be converted to a Senior Executive Service
noncareer appointment if the position encumbered im-
mediately before the effective date is designated as a
Senior Executive Service general position; or

(3) be converted to a Senior Executive Service
noncareer appointment and reassigned to a Senior Execu-
tive Service generel position if the encumbered position
immediately before the effective date is designated as
a Senior Executive Service career reserved position.

(i) Employees whose actnal base pay at the time of

25 conversion exceeds the pay of the rate to which they are
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converted shall retain their pay. If there are comparability
inoreases under section 5305 of title 5, United States Code,
these employees will receive half of each comparability in-
crease until the base pay equals the established Senior Execu-
tive Service rate.

(j) The Office of Personnel Management shall prescribe
regulations to carry out the purpose of this section. The
regulations shall provide a right of appeal to the Merit
Systems Protection Board for an employee who believes
such employee’s agency has violated the employee’s rights
under this seoﬁon; An agency shall take the corrective action
that the Merit Systems Protection Board orders in its de-
cision on an appeal under this subsection.

REPEALER

8ro. 414. Except for the Presidential authority pro-
vided in section 5317 of title 5, United States Code, all au-
thority in effect immediately before the effective date of this
section for the establishment or the pay, or both, as the case
may be, of each position subject to section 401 of this Act
is repealed.

SAVINGS PROVISION

8E0. 415. The enactment of this title shall not decrease

the present pay, nllbwane.es, or compensation, or fiuture an-

nuity of any person.
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BFFECTIVE DATE

BEo. 416. The provisions of this title shall take pffect 9
months after the enactment of the title with the exception
of section 413, regarding conversion procedures, which shall
take effect immediately upon enactment.

TITLE V—MERIT PAY
PAY FOE PEEFORMANCE AMENDMENTS

SEoc. 501. (a) Part III of title 5, United States Code,
is amended by inserting after chapter 53 the following new
chapter:

“Chapter 54—MERIT PAY

“sion. Purpose.
s
“5404. Regulations.
*“§5401. Purpose

“Tt is the purpose of this chapter to provide for a merit
pay system which shall—

“(1) within available funds, recognize and reward
quality performance by varying merit pay adjustments;

“(2) use performance appraisals as the basis for
determining merit pay adjustments;

“(8) within available funds, provide for training to
improve objectivity and fairness in the evaluation of
performance ; and

““(4) regulate the costs of merit pay by establishing
a merit pay budget and other control techniques.
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“§5402. Merit pay system

“(a) In accordance with the purposes set forth in sec-
tion 5401 of this title, the Office of Personnel Management
shall establish a merit pay system which shall cover any
employee in a position which regularly requires the exercise
of managerial or supervisory responsibilities and which is
in GS-13 through G8-15.

“(b) The merit pay system established under subsection

(2) of this section shall provide for a range of basic pay for
each grade to which it applies, which range shall be limited
by the minimum and maximum rate of basic pay of each
such grade.

“(c) (1) Concurrent with each adjustment under sec-
tion 5305 of this title, the Office of Personnel Management in
consultation with the Office of Management and Budget shall
determine the extent to which such adjustment shall be
made in rates of basic pay for all employees covered by the
merit pay system.

“(2) An increase in pay under this subsection is not
an equivalent increase in pay within the meaning of section
5335 of this title. Any such increase shall not result in such
pay being considered as fixed by administrative action.

“(3) No employee may be paid less than the minimum

rate of basic pay of the grade of such employee’s position.
«(d) (1) Under regulations prescribed by the Office of

© ® =1 O G B W N e

B R RS2 %3585 R BREERS

5 R

108
Personnel Management, the head of each agency may pro-
vide for within-grade pay rate increases for any employee
covered by & merit pay system.

“(2) Determinations to provide pay increases under this
subsection to an employee—

“(A) may take into account both 4ndividual per-
formance and organizational accomplishment, and

“(B) shall be based on factors such as—

“(i) improvements in efficiency, productivity,
and quality of work or service;

“(ii) cost savings; and

« (iii) timeliness of performance ;

“(C) shall be subject to review only in accordance
with and to the extent provided by procedures estab-
lished by the agency head; and

“(D) shall be made in accordance with guidelines
issued by the Office of Personnel Management which
relate to the distribution of increases available under
this subsection.

“(8) For any fiscal year, the head of any agency may
exercise authority under paragraph (1) of this subsection
only to the extent of the funds available for purposes of
this subsection.

“ ‘(4) The funds available for purposes of this subsection
to the head of an agency for any fiscal year shall be deter-

241
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mined by the Office of Personnel Management on an annual
basis, after consultation with the Office of Management and
Budget, before the beginning of such fiscal year. The amount
g0 available for any such agency shall be determined by
the Office on the basis of—
“(A) the additional amount of the adjustments
under section 5305 of this title, and
“(B) the amount estimated by the Office to reflect
within-grade step increases and quality step increases,
which would have occurred if the employees covered by the
merit pay system in such agency were not so covered.
“(e) (1) The head of an agency may pay a cash award
to, and inour necessary expenses for the honorary recogni-
tion of, any employee covered by a merit pay system who—
“(A) by such employee’s suggestion, invention,
superior acoomplishment, or other personal effort con-
tributes to the efficiency, economy, or other improve-
ment of Government operations; or
“(B) performs a special act or service in the pub-
lio interest in connection with or related to such em-
ployee’s official employment.
“(2) The President may pay a cash award to, and
incar necessary expenses for the honorary recognition of,
any employee covered by a merit pay system who—

“(A) by such employee’s suggestion, invention,
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superior accomplishment, or other personal effort con-
tributes to the efficiency, economy, or other improvement
of Government operations; or
“(B) performs an exceptionally meritorious special
act or service in the public interest in connection with or
related to such employee’s official employment.
A Presidential award may be in addition to an agency award
under paragraph (1) of this subsection.

“(8) A cash award under this subsection is in addition
to the basic pay and any merit increase to basic pay of the
employee receiving the award. Aoceptance of & cash award
under this subsection constitutes an agreement that the use by
the Government of an idea, method, or device for which the
award is made does not form the basis of a further claim of
any nature against the Government by the employee, his
heirs, or assigns.

“(4) A cash award to, and expenses for the honorary
recognition of, any employee covered by a merit pay system
may be paid from the fand or appropriation available to the
activity primarily benefiting or the varions activities beme-
fiting. The head of the agency concerned shall determine the
amount to be paid by each activity for an agency award
under paragraph (1) of this subsection. The President shall
deternfine the amount to be paid by each activity for & Presi-
dential award under paragraph (2) of this subsection.
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“(5) Except as provided by paragraph (6) of this
subsection, & cash award under this subsection may not ex-
ceed $10,000.
“(6) If the head of an agency certifies to the Office
of Personnel Management that the suggestion, invention,
superior accomplishment, or other meritorious effort for

which the award is proposed is highly ptional and un-

usually outstanding, a cash award in excess of $10,000 but
not in excess of $25,000 may be granted with the approval
of such office.

“(7) An agency may pay or grant an award under
this subsection notwithstanding the death or separation from
the service of the employee concerned, if the suggestion,
invention, superior accomplishment, other meritorious effort
for which the award is proposed was made or performed
while the employee was in the employ of the Government.

“(f) Under regulations prescribed by the Office of Per-
sonnel Management, the benefit of advancement through the
range of basic pay shall be preserved for an employee cov-
ered by the ;lleﬁt pay system, whose continuous service is
interrupted in the public interest by service with the armed
forces, or by service in essential non-Government civilian
employment during a period of war or national emergenoy.

“(g) For purposes of section 5941 of this title, rates
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of basic pay subject to increases under the merit pay system
are considered pay fixed by statute.
“‘§ 5403. Reports

“The Office of Personnel Management shall periodically
submit to the Congress reports on the operation of the merit
pay system.

““§5404. Regulations

“The Office of Personnel Management shall prescribe

regulations necessary for the administration of this chapter.”.
CONFORMING AND TECHNICAL AMENDMENTS

SEC. 502. (a) Section 4501 (2) (A) of title 5, United
States Code, is amended by striking out “; and” and inserting
in lieu thereof “but does not include an individual paid under
the merit pay system established under section 5402 of this
title; and”.

(b) ASeotion 4502 (a) of title 5, United States Code,
is amended by striking out “$5,000” and inserting in lieu
thereof “$10,000”.

(o) Section 4502 (b) of title 5, United States Code, is
amended—

(1) by striking out “Civil Service Commission”
an inserting in lien thereof “Office of Personnel
Management” ;

(2) by striking out “$5,000” and inserting in lien
thereof “$10,000”’; and

9g
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(8) by striking out “the Commission” and insert-
ing in lieu thereof “the Office”

(d) Section 4508 of title 5, United States Code, is
amended by striking out “Civil Service Commission may”
and inserting in lieu thereof “Office of Personnel Meanage-
ment shall”

(e) Section 5332 (a) of title 5, United States Code, is
amended by inserting after “applies” the following: “‘except
an employee covered by chapter 54 of this title.”

(f) Section 5334 of title 5, United Btates Code, is
amended—

(1) in paragraph (2) of subsection (c) by insert-
ing *, or for an employee appointed to & position covered
by the merit pay system, any dollar amount,” after
“step” ; and

(2) by adding at the end thereof the following new
subsection :

“(g) In the case of an employee covered by the merit
pay system, all references in this section to ‘two steps’ or
‘two step-increases’ shall be deemed to mean 6 percent.”

(g) Section 5335 (e) of title 5, United States Code, is
amended by inserting after “individual” the following: “cov-
ered by chapter 54 of this l;itle, or,”.

(h) Section 5336 (c) of title 5, United States Code, is

LU N
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amended by inserting after “individual” the following: “cov-
erod by chapter 54 of this tidle, or,”

(i) T!le table of chapters for part III of title 5, United
States Code, is amended by inserting after the jtem relating
to chapter 53 the following new item:

“84, Merit Pay. 5401”.

EFFECTIVE DATE

8Ec. 503. The provisions of this title shall take effect on
the first day of the first applicable pay period which begins
on or after the 90th day after the date of the enactment of
this Act.

TITLE VI—RESEARCH, DEMONB"I‘RATION, AND
OTHER PROGRAMS
RESEARCH AND DEMONSTRATION PROJECTS

8gc. 601. Part ITI of title 5, United Btates Code, is
amended by adding at the end thereof the following new
chapter:

“Chapter 47.—PERSONAL RESEARCH AND

DEMONSTRATION PROJECTS

“Bec.
“4701. Definitions.
“4702. Research and development functions.
“4703. Demonstration projects.
“4704. Allocation of funds.
4705. Reports.
“4706. Regulations.
8 4701. Definitions

“For the purpose of this chapter—

“(1) ‘agency’ means an sgency as defined in sec-
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tion 2301 (a) (without regard to paragraph (2) (D)
thereof) ;

“(2) ‘employee’ means an individual employed in
or under an agenocy;

“(8) ‘eligible’ means an individual who has quali-
fied for appointment in an agency and whose name has
been entered on the appropriate register or list of eli-
gibles;

“(4) ‘demonstration project’ means & project con-
ducted by the Office of Personnel Management, or un-
der its supervision, to determine whether a specified
change in personnel management policies or procedures
would result in improved Federal personnel manage-
ment; and

“(5) ‘research program’ means & planned stady of
the manner in which public management policies and
systems are operating, the effects of those policies and
systems, the possibilities for change, and comparisons
among policies and systems.

“§4702. Research and d X pment functi

v

“The Office of Personnel Management shall—
“(1) establish and maintain (and assist in the es-
tablishment and mai of) h and devel

i34

ment proj of imp! d methods and technologies in

Federal personnel management;
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Vv 4.“(2) evaluate projects, and proposed projects,
described in paragraph (1) ;
“(8) establish and maintain a program for the
ﬁoollechon and public dissemination of information relat-
ing to personnel management research and for encour-
aging and facilitating the exchange of information among
interested persins and entities; and
“(4) carry out the preceding functions directly or
through agreement or contract.
“§4703. Demonstration projects

“(s) Except as provided in this section, the Office of
Personnel Management may directly or through agreement
or contract with one or more Foderal agencies and other
public and privatb organizations condnet and evaluate dem-
onstration projects. The conduct of demonstration projects
ghall not be limited by any lack of specific suthority to take
the action contemplated, or by any provision or provisions of
law existing at the time inoonsiswqt with such action, in-
cluding laws or regulations relating to—

“(1) the methods of establishing qualification re-
quirements for, recruitment for, and appointment to
positions;

“(2) the methods of classifying positions and com-
pensating employees, except that no variation is hereby

8¢
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authorized in employee benefits provided by chapter 63 categorized by organizational series, grade, or

: or subpart G of part IIT of this title; : organizational unit;

3 “(8) the methods of assigning, reassigning, or 3 “(C) the number of employees or eligiles to
4 promoting employees; 4 be included, in total amount or by category;

5 “(4) the methods of disciplining employees; 5 “(D) the methodology;

6 “(5) the methods of providing incentives to em- 8 “(E) the duration;

7 ployees, including the provision of group or individual 7 “(F) the training to be provided;

8 incentive bonuses or pay; 8 “(G) the anticipated costs; and

9 “(6) hours of work per day or per Week; 9 “(H) the methodology and ecriteria for
10 “(7) the methods of involving employees, unions, 10 evaluation;

1 and employee organizations in personnel decisions; and 1 «(2) publish such plan in the Federal Register;
12 “(8) the methods of reducing overall agency staff 12 and

13 ood gradelevels. 13 «(3) submit such plan so published to public
14 Notwithstanding the provisions of this subsection, no dem- 14 hearing.
16 onstration ‘project shall affect leave under chapter 63 of 15 Any such plan shall not be implemented until it is approved
16  this title or insurance or annuities under subpart G of part ITT 16 by each agency involved.

17  of this title. 11 “(c) Each demonstration project shall—

18 “(b) Before conducting or entering into any agreement 18 “(1) involve ;:o more than 5,000 individuals other
19 to conduct a demonstration project, the Office of Personnel 19 then individuals in any trol group v to
20 Management shall— 20 validate the results of the project; and

21 ~%(1) develop & plan for such project which iden- 2 “(2) terminate before the end of the 5-year period
2 e 95 beginning on the date of spproval by the Office of Per-
B “(A) purposes; 23 sonnel Management except that research may continue
% “(B) the types of employees or eligibles, 2% beyond such date to the extent necessary to validate the

" 25 results of the project.
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“(d) Subject to the terms of any written agreement
between the Office of Personnel Management and an agency,
a demonstration project involving an agency may be termi-
nated by the Office of Personnel Management, or such
agency, if either determines that the project creates a sub-
stantial hardship on, or is not in the best interests of, the

Tothl
-5

public, the Federal Gover t, employees, or

“(e) Employees within a unit with respect to which
an organization of Government employees has been ac-
corded exclusive recognition shall not be included within
any project under subsection (b) of this section—

“(1) if such project would violate a negotiated
agreement between such agency and such organization,
unless there is a written agreement with respect to such
project between such agency and such orgenization; or

“(2) if such project is not covered by a negotiated
agreement, until there has been consultation or negotia-
tion, as appropriate, with such organization.

“(f) Employees within any unit with respect to ‘which
an organization of Government employees has not been
accorded exclusive recognition shall not be included within
any project under subsection (b) of this section unless there
has been agency consultation regarding the project with the
employees in such unit.

“(g) Evaluation of the results of the project and its im-
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pact on improving public management shall be undertaken

for each projeot.
“(h) Upon the request of the Director of the Office of

_ Personnel Management, agencies shall cooperate with and

assist the Office as far as practical in the performance of this

function and provide the Office with requested information

and reports relating to the duct of d ion projects
in their respective agencies.
«g§ 4704. Allocation of funds

“Funds appropriated to the Office of Personnel Manage-
ment for the purposes of this subchapter may be allocated by
the Office of Personnel Management to any agency conduct-
ing demonstration projects or assisting the Office of Personnel
Management in conducting such projects. Funds so allocated
shall remain available for such period as may be specified in
appropriation Acts. No contract shall be entered into under
this section unless such contract has been provided for in ad-
vance in appropriation Acts.
“8 4705. Reports

“The Office of Personnel Management shall include in
the annual report required by section 1308 of this title a

y of h and d ion projects conducted
during the year, the effect of that research on improving
publicé t and i

g efficiency, and recom-
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mendations of poli‘oies and procedures which will improve
the attai t of g I r h objectives. ‘

8 4706, Regulations

«The Office of Personnel Management shall prescribe

regulations for the administration of this chapter.”.
INTERGOVERNMENTAL PERSONNEL ACT AMBNDMENTS

Sgo. 602. (a) Section 208 of the ﬁmovemmﬂ

Personnel Act of 1970 is amended—
(1) by striking out the section heading and insert-
ing in lien thereof the following :
“TRANSFER OF FUNOTIONS AND ADMINISTRATION OF
| MBRIT POLIOIES”;
(2) by redesignating subsections (b), (¢), (d),

(6), (f),and (g) as subsections (c), (d), (o), (),

(g), and (i), respectively, and by inserting after sub-

section (a) the following new subsection:

“(h) In accordance with regulstions of the Office of
Personnel Management, Federal agencies may require as &
condition of participation in assistance prograims, gystems of
personnel administration consistent with personne] standards
preseribed by the Office of Personnel Management for posi-
tions engaged in cmymg out such programs. Such standards
ghall include the merit prineiples in section 2 of this Act.”;

and

122
(8) by inserting after subsection (g) as re-
designated by this section, the following new subsection:

“(h) Effective one year after the date of the enactment
of this subsection, all statutory personnel requirements es@b—
lished as & condition of the receipt of Federal grants-in-aid
by State and local governments, are hereby abolished,
except—

“(1) those requirements Jisted in subsection (a)
of this section,

“(2) those that generally prohibit discrimination
in employment or require equal employment opportunity,

«(3) the Davis-Bacon Act (40 UB.C. 276 et
seq.) , and

“(4) chapter 15, Political Activities of Certain

State and Local Employees, of title 5, United States

Code.”.

(b) Section 401 of such Act is amended by striking the
period after “institutions of higher education” and inserting
in lieu thereof “and other organizations.”.

() Section 403 of such Aot is amended by striking
out “ (less applicability to commissioned officers of the Pub-
lic Health Service) ”.

(d) Section 502 of such Act is amended in paragraph
(8) by inserting “the Trust Territory of the Pacific Islands,”

before “and a territory or possession of the United States,”

N
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(e) Section 506 of such Act is amended—

(1) by inserting in subsection (b) (2) “the Com-
monwealth of Puerto Rico, Guam, American Sanioa, and
the Virgin Islands)” after “ (Other than the District of
Columbis,” ; and

(2) by striking out of subsection (b) (5) “and the
District of Columbia,” and by inserting in lieu thereof
“the Distriet of Columbis, the Gommonwealth of Puerto
Rico, Guam, American Samoa, and the Virgin Islands.”.

AMENDMENTS TO THE MOBILITY PROGRAM
Sec. 603. (a) Section 3371 of title 5, United States
Code, is amended—

(1) by inserting “the Trust Territory of the Pacific
Tslands,” after “Puerto Rico,” in paragraph (1) (A);
and

(2) by striking out “and” at the end of paragraph
(1), by striking out the period at the end of paragraph
(2) and inserting a semicolon in lieu thereof, and by

adding at the end thereof the following:

“(3) ‘Federal agency’ means an tive agency,
a military department, a court of the United States, the
Administrative Office of the United States Courts, the
Library of Congress, the Botanic Garden, the Govern-

ment Printing Office, the Congressional Budget Office,
the United States Postal Service, the Postal Rate Com-
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mission, the Office of the Architect of the Capitol, the
Office of Technology Assessment, and such other ap-
propriate agencies of the legislative and judicial branches
as determined by the Office of Personnel Management;
and
“(4) ‘other organizations’ means—

“(A) a national, regional, State-wide, or met-
ropolitan organization representing member State
or local governments;

. “(B) an association of State or local public
officials; or ¥

“(C) a nonprofit organization, one of whose

tions is to offer professional advisory,

principal fi
research, development, or related services to gov-
ernments or universities concerned with public
management.”.

(b) Sections 3372 through 3375 of title 5, United
States Code, are amended by striking out “executive
agency” and “an executive agency” each place they appear
and by inserting in lieu thereof, respectively, “Federal
agency” and “s Federal agency”

(o) Bection 3372(a) (1) of title 5, United States
Code, is farther amended by inserting immediately before

the icolon the foll g: pt that an employee
in a Federal agency does not include an employee in the

29
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Senior Executive Service serving under a non-oareer nppoinl;-
ment and an employee in the excepted service who is serving
in s confidential or poliey-determining or poliey-advocating
position”. A ‘ »;

(d) Beotion 3872 of title 5, United States Code, is
amended—

(1) in subsection (b) (1), by striking out “and”
after “higher education”;

(2) in subsection (b) (2), by striking out the
period after “executive agenoy” end inserting in lieu
thereof & semicolon; and

(3) by adding at the end thereof the following:

“(3) an employee of a Federal agency to another
orgamzat!on, and

“(4) an employee of another orgammtlon to a
Federal agency.”

(e) Bection 3374 of title 5, United States Code, is
amended—

(1) by adding the following new sentence at the
end of subsection (b) :

“The above exceptions shall not apply to non-Federal em-
ployees who m' covered by chapters 83, 87, and 89 of this
title by virtue of their non-Federal employment immediately
before ussignment and appointment under this section.” ;

(2) in subsection (o) (1), by stnkmg out the semi-

21
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colon at the end thereof and by inserting in lieu thereof
the following: “, except to the extent that the compen-

sation received from the State or local government is
less than the uppropriaw rate of pay which the duties
would warrant ;mder the uppli(:ahle pay provisions of
this title or other applicable authority;” ; and .

(3) by striking out the period at the end of sub-
section (¢) and adding the following: “, or for the
oontributioﬁ of the Btate or local govemm_ent, or & part
thereof, to employee benefit gystems.”.

(g) Section 3375 (a) of title 5, Unite(i BStates Code, is
amended by striking out “and” at the end of paragraph (4),
by redesignating paragraph (5) as parsgraph (8), and by
inserting after paragraph (4) thereof the following :

“(5) section 5724a (b) of this title, to be used by

the employee for miscellaneous expenses related to

change of station where m t or ge of house-
hold goods is involved; and”. ' '
TITLE VII—MISCELLANEOUS
SAVINGS PROVISIONS

8Ec. 701. (a) Except as provisions of this Act may
govern, all Executive orders, rules, and regulahons affecting
the Federal service shall continue in effect, according to their
terms, until modified, terminated, superseded, or repealed by
the President, the Office of Personnel Mmgement: or the

€9



©W ® a9 o Gt o W N e

e e
W D - O

127
Merit Systems Protection Board as to matters within their
respective jurisdictions.

(b) No provision of this Act shall affect any ad-
ministrative proceedings pending at the time such Pprovision
takes effect. Orders shall be issued in such proceedimgs and
appeals shall be taken therefrom as if this Act had not been
enacted.

(c) No suit, action, or other proceeding lawfully com-

d by or against the Director of the Office of Porsonnel
Management or the board members of the Merit Systems

Protection Board, or officers or employees thereof in their
official capacity or in relation to the discharge of their offi-
cial duties, as in effect immediately before the effective date
of this Act, shall abate by reason of enactment of this Act.
Such suits, actions, or other proceedings shall be determined
as if this Act had not been enacted.
AUTHORIZATION OF APPROPRIATIONS

8Ec. 702. There are authorized to be appropriated, out
of any moneys in the Treasury not otherwise appropriated,
such sums as may be necessary to carry out the provisions of
this Act.
POWERS OF PRESIDENT UNAFFEOTED EXCEPT BY EXPRESS

PROVISIONS

8EC. 703. Except as expressly provided in this Act,
nothing contained herein shall be construed to limit, curtail,
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abolish, or terminate any function of, or authority w’aﬂl\wble
to, the President which the President had immediately before
the effective date ‘of this Act; or to limit, curtail, or terminate
the President’s au'thority'tg delegate, redelegate, or termi-
nete any delegation of functions.
TECHNICAL AND CONFORMING AMENDMENTS

SEC. 704. The President or his ‘designee shall, as soon
as practicable but in any event not later than 30 days after
the date of the enactment of this Act, suhmit to the Com-
mittee on Post Office and Civil Service o +he Hru 2 of Repre-
sentatives and the Committee on Goyemmental Affairs of
the Senate a draft of any tech. izal and conforming amend-
ments to title 5, United States Code. which have not been
made by the provisions of this Act and which are necessary
to reflect throughout such title the amendments to the sub-
stantive provisions of law made by this Act and by Reorgani-
zation Plan Numbered 2 of 1978.

EFFECTIVE DATES

SEc. 705. Except as otherwise expressly provided in
this Act, the provisions of this Act shall take effect 90 days
after the date of the enactment of this Act.

L<iornanaE
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19 TITLE Vi I——LABOR-MANAGEMEN T
20 RELATIONS
21 Labor-Management Relations

22 SEc. 701. (a) Chapter 71 of subpart F of part I1I of
93 title 5, United States Code, is amended to add the following
24 subchapter I11:
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“SUBCHAPTER I11I-FEDERAL SERVICE
LABOR-MANAGEMENT RELATIONS
“§ 7161. Findings and purpose

“(a) The Congress finds that the public interest demands
the hiﬁheat standards of employee performance and fhe con-
tinued development and implementation of modern and ‘pro-
gressive work practices to facilitate and improve employee
performance and the efficient accomplishment of the oper-
ations of the Government.

“(b) The Congress further finds that while significant
differences exist between Federal and private employment,
experience under Ezecutive Order 11491, as amended,
indicates that the statutory protection of the right of em-
ployees to organize, bargain collectively within limits pre-
scribed by this subchapter, and participate through labor
organizations of t)wir own choosing in decmons which af-
fect them can be accomplished with full regard for .lhe public
interest and contributes to the effective conduct of public busi-

ness. Such protection facilitates and encourages the amicable

settlement of disputes between employees and their employers
involving personnel policies, practices and matters affecting
working conditions.

*“(c) It is the purpose of this subchapter to prescribe

certain rights and obligations of the employees of the Fed-
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eral Government, subject to the paramount inferest of the
public, and to establisk pracedures which are designed to
meet the special requirements and needs of the Federal
Government.
“§ 7162. Definitions; application
“(a) For the purpose of this subchapter—

“(1) ‘agency’ means an Executive agency as defined
in section 105 of this title, except the General Accounting
Office;

“(2) ‘employee’ means an individual—

“(A) employed in an agency;

“(B) employed in a nonappropriated fund in-
strumentality described in section 2105(c) of this
title;

“(C) employed in the Veterans’ Canteen Serv-
ice, Veterans Administration, described in section
5102(c)(14) of this title; or

“(D) who was an employee (as defined under
subparagraph (4), (B), or (C) of this paragraph )
and was separated from service as a consequence of,
or in connection with, an unfair labor practice under
section 7174 of this subchapter; but does not
include—

“(i) an alien or nonmcitizen of the U7nited

cC 82D cBim
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States who occupies a position oulside the 1/ nited

States; .

“(ii) a member of ll;e uniformed screices;

“(iti) for the puipose of cxclusive recogni-
tion or, national consultation rights (cxcepl as
authorized under the provisions of this subchap-
ter), a skuperuis'or, a management official, or «
confidential employee;

“(3) ‘labor organization’ means a lawful orya-
nization of any kind in which employees participate and
which exists for the ﬁurpoae, in whole or in part, of deal-
ing with agencies concerning griecances, personncl pol-
icies and practices, or other matiers affecting the working
conditions of their employees; but does not include an
organization which—

“(4) consists of management officials, con-
fidential employees, or supervisors, cecepl as au-
}]lul'i:l.’d under this subchapter;

“(B) assists or purticipales in a strike against
the Government of the United Slales or any agency
thereof or imposes « duty or .obliyalion {0 condu.cl,
.assist, or pur!icipﬁle in such a strike;

“(C) advocates the overthrow of the constitu-

tional form of government in the United States; or

20
21
22
23
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“(1)) discriminates with regard to the terms or
conditions of membership because of race, color,
religion, national origin, ser, age, or handicapping
condition;

“(1) ‘agency management means the agency head
and all management officials, supervisors, and other rep-
resentatives of management having authority 1o act for
the ageney on any mallers relating o the implementa-
tion of the agency labor-management relations program
established under this subchapler;

“(5) ‘Authority’ means the Federal Labor Itdla-
tions duthority under scetion 7163 of this subchapter;

“(6) “General Counsel means the General Coun-
sel of the Federal Labor Relations duthority :

“(7) ‘Pancl means the Federal Sereice Impasses
Panel under section 7173 of thix subchapter;

“(8) ‘Assistant Secretary’ means the dssistant Sec-
retary of Labor for Labor-Management Iiclations;

“(9) ‘confidential employee means an cmployee
who assists and acls in a confidential capacily o persons
who formulate and effectuate management policies in the
ficld of labor relations:

“(10) ‘management official  means an - employce

having authority 40 malke, or to influence cffectively the

L9
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making of, policy necessary fo the agency or aclivily
with respect to personnel, procedures, or programs;
“(11) ‘supervisor’ means an employee having au-
thority, in the interest of an agency, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, re-

ward, or di:

ipline other employees or 1 ponsibly to
direct them, or o adjust their grievances, or effectively
{o recommend such action, if in connection with the
foregoing the exercise of authority is not of a merely
routine or clerical nature, but requires the use of in-
dependent judgment;
“(12) ‘professional employee’ means—
“(4) any employee engaged in the perform-

ance of work—

“(i) requiring knowl dge of an ad d

type in a field of science or learning custom-
arily acquired by a prolonged course of special-
ized intellectual instruction and study in an

institution of higher learning or a hospital, as

T

guished from knowledg acquired by a
general academic education, or from an ap-
prenticeship, or from training in the perform-

ance of routine mental, manual, or physical

s PrOCESSES;
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“(ii) requiring the consistent exercise of

discretion and judgment in its performance;

“(iti) which is predominantly
and varied in character (as opposed lo routine
1 work) ;

y . B orai
tal, l, or phy

and
“(iv) which is of such a character that the

output produced or the result accomplished

cannot be standardized in rlation to a given

period of time; or

“(B) any cmployee who has completed the
courses of specialized intellectual instruction and
study described in subparagraph (d) of this para-
graph and is performing related work under the

dircction or guidance of a prof I person to
qualify the employee to becoms a professional em-
ployee as defined in subparagraph (A) of this
paragraph;

“(13) ‘agreement’ means an agreement entered into
as a result of collective bargaining pursuant to the pro-
visions of this subchapter;

“(14) ‘collective bargaining, ‘bargaining’, or
‘negotiating' means the performance of the mutual obli-

gation of the representat; of the

'y and the ex~
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clusive representative as provided in section 7169 of this
subchapter;
“(15) lusive representative’ includes any labor

organization which has been—

“(A) selected pn‘Lmumt to the provisions of
section 7168 of this subchapter as the representa-
tive of the employees in an appropriate colleclive
bargaining unit; or

“(B) certified or recognized prior to the effec-

tive date of this subchapter as the lusive repre-

tative of the loyees in an appropriale col-

(a4

lective bargaining unit;

“(16) ‘person’ means an individual, labor organi-

zation, or agency covered by this subchapter; and

“(17) ‘grievance means any complaint by any

person concerning any matter which falls within the

coverage of a grievance procedure.

“(b) This subchapt lies to all empl and

r (4 J

agencies in the evecutive branch, except as provided in sub-

sections (c), (d), and () of this section.

“(¢) This subchapter does not apply to—
“(1) the Fed?ral Bureau of Investigation;
“(2) the C’er:tral Intelligence Agency;
«“(3) the National Security Agency;
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“(4) any other agency, or office, bureau, or entily

within an agency, which has as a primary function in-
telligence, invesligative, or security work, when the head
of the ageney defermines, in the agency head's sole judg-
ment, that this subchapter cannol be applicd in a manner
consistent with national securily requirements and con-
siderations;

“(5) any office, bureaw, or entity within an agency
which has as a primary function investigations or audit
of the conduct or work of officials or employees of the
agency for the purpose of ensuring honesty and integrity
in the discharge of their official duties, when the head of
the agency determines, in the agency head's svle judg-
ment, that this subchapler cannot be applied in a manner
consistent with the internal security of the agency;

“(§) the United States Postal Service; or

“(7) the Foreign Service of the United States:
Department of Stale, International Communication

Agency, and Agency for Inter tional Development and

their gency or ag

«(8) the Tennessee Valley Authority; or

“(9) personnel of the Federal Labor Relations Au-
thority, including the Office of General Counsel, and the

Federal Service Impasses Panel.

69
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“(d) The head of an agency may, in the agency head's

! of this subchapt

sole judgment, any pr
Juay v I 4

tratnr Inpnterd

with respect to any agency, installation, or y

outside the United States, when the agency head determines
that this is necessary in the national inferest, subject to the
conditions the agency head prescribes.

“(e) Employ gaged in administering a labor-

management relations law (except as otherwise provided

in subsection (c)(9) of this section) shall not be represented
by a labor organigalioﬂ which also represents other em-
ployees covered by the law, or which is affliated directly or
indirectly with an organization which represents such

employees.

“§ 1763. Federal Labor Relations Authority; Office of theb

General Counsel

“(a) The Federal LGM Relations Authority is an
independent establishment in the executive branch.

“(b) The Authority is composed of a Chairperson and
to members, not more than tio of whom may be adherents
of the same political party and none of whom may hold
another office or position in the Government of the United
States except where provided by law or by the President.

“(c) Members of the Authority shall be appointed by

the President, by and with the advice and consent of the
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Senate. Authority members shall be eligible for reappoint-
ident shall designate one ber to serve as

¢4

ment. The Pr
Chairperson of the Authority.
“(d) The term of office of each member of the Authorily

is 5 years. Notwithstanding the preceding p1 of
this subsection, the ferm of amy member shall mot expire be-
fore the earlier of—
“(1) the date on which the member’s successor takes
office or
“(2) the last day of the session of the Congress
beginning after the date the member’s term of office
would (but for this sentence) expire. An individual
vy shall be appoint d for the unez-

chosen to fill a
pired term of the
member of the Authority may be removed by the Presi-

7 mh._,.-_, 1'r' A'ﬂy

dent.

“(e) A vacancy in the Authority shall mot impair the
right of the remaining members to exercise all of the powers
of the Authority.

“(f) The Authority shall make an annual report to the
President for transmittal to the Congress, which shall include
information as to the cases it has heard and the decisions it
has rendered.

“(g) There is an Office of the General Counsel in the
Federal Labor Relations Authority. The Gencral Counsel

0.
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shall be appointed by the President by and with the advice

and consent of the Senate. The term of office of the General
Counsel is 5 years. The General Counsel shall be eligible for
reappointment. The General Counsel may be removed by
the President. The General Counsel shall hold no other office
or position in the Government of the United States except
where provided by law or by the President.
“§ 7164. quers and duties of the Authority; the General
Counsel

“(a) The Authority shall administer and interpret this
subchapter, decide major policy issues, prescribe regulations,
disseminate information appropriate to the needs of agencies,
labor organizations, and the public pursuant to section 7181
of this subchapter.

“(b) The Authority shall, subject to its regulati(;ns—

“(1) decide questions as to the appropriate unit for
the purpose of exclusive recognition and related issues
submitted for its consideration;

“(2) supervise elections to determine whether a labor
organization is the choice of a majority of the employees
in an appropriate unit as their exclusive representative,
and certify the results;

“(8) decide questions as to the eligibility of labor

org tions for national tation rights; and

ES
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“(4) decide unfair labor practice complaints.
“(c) The Authority may consider, subject to its

regulations—
“(1) appeals on negotiability, issues as provided in
subsection (c) of section 7169 of this subchapter;
“(2) exceptions to arbitration awards us provided
in scction 7171 of this subchapler;

“(3) appeals from decisions of the Assistant Secre-

tary issued pursuant to scction 7175, of this subchapter;
“(4) plions to final decisions and orders of the
Federal Service Impasses Panel issued pursuant to
section 7173 of this subchapter; and
“(5) other malters it deems appropriate to assure

the effectuation of the purposes of .this subchapter.

“(d) The Authority shall adopt an official seal which
shall be judicially noticed.

“(e) The principal office of the Authority shall be in
or about the District of Columbia but it may meet and
exercise any or all of its powers at any time or place. Sub-
ject {o subsection (g) of this section, the Authority may by
one or more of its members or by such agenis as it may
designate, make any inquiry necessary to carry out ifs dulies
wherever persons subject to this subchapter are located. A
member who participates in such inguiry shall not be dis-

1L



=T R - S - I )

—
(=3

11

13
14
15
16
17
18
19
20
21
22

139
qualified from later participating in a decision of the Au-
thority in the same case.

“(f) The duthority shall appoint an executive director,
such attorneys, regional divectors, administrative law judges,
and other officers and employees as it may from time to time
find mecessary for the proper performance of its duties and
may delegate to such officers and cmplo.yr'cs authority to
perform such duties and make such expenditures as may be
necessary.

“(g) Al of the erpenses of the Authority including all
necessary traveling and subsistence expenses outside the Dis-
trict of Columbia incurred by members, employees, or agents
of the Authority under its orders, shall be allowed and pad
on the presentation of itemized vouchers therefor approved
by the Authority or by an individual it designates for that
purpose and pursuant to applicable law.

“(h) The Authority is expressly empowered and di-
recled to precent any person from engaging in conduct found
violative of this subchapter. In order to carry out its func-
tions under this subchapter, the Authority is authorized to
hold hearings, subpena witnesses, administer oaths, and
take the testimony or deposition of any person under oath,
and in connection therewith, to issue subpenas requiring the

production and examipation of evidence as described in sec~
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tion 7179(d) of this subchapter relating to any matler pend-
ing before it and to take such other action as may be meces-
sary. Also in the exercise of the functions of the Authority
under this subchapter—

“(1) the Authority may request from the Director
of the Office of Personnel Management an advisory opin-
ion concerning the proper interpretation of regulations
or other policy directives promulgated by the Office of
Personnel Management in conneotion with a matier be-
fore the Authority for adjudication;

“(2) whenever a regulation or other policy directive
issued by the Office of Personnel Management i3 at issue
in an appeal before the Authority, the Authority shall
timely notify the Director, and the Director shall have
standing to intervene in the proceeding and shall have
all the rights of a party to the proceeding; and

“(3) the Director may request that the Authority
reopen an appeal and T ider its decision on the

ground that the decision was based on an erroneous in-

terpretation of law or of controlling regulation or other
policy directive issued by the Office of Personnel
Management.

“(i) In any matters arising under subsection (b) of this

24 section, the Authority may require an agency or a labor
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organization to cease and desist from violations of this sub-
chapter and require it lo take such affirmative action as il
considers appropriate to effectuate the policies of this
sybchapter. )
“(j) The General Counsel is authorized to—
“(1) investigat plaints of violati
7174 of this subchapter;

of section

“(2) make final decisions as to whether to issue
notices of hearing on unfair labor practice complaints
plaints before the Authority;

«“(3) direet and wupervisc all field employces of the
General Counsel in the field offices of the Federal Labor
Relations Authority;

and to pr te such

“i(4) perform such other functions as the Authority
prescribes; and
“(5) prescribe regulati ded to administer the

under this subchapter.

(4

General Counsel’s functi

“(k) Notwithstanding any other provisions of law, in-
cluding chapter 7 of this title, the decisions of the Authority
on any matter within its jurisdiction shall be final and con-
clusive, and no other official or any court of the United
States shall have power or jurisdiction to review any such
decision by an action in the nature of mandamus on appeal

of that decision or by any other means: Provided, That

142
nothing in this section shall limit the right of persons fo
judicial review of questions arising under the Constitution
of the United States.

«§ 7165. Employees’ rights

“(a) Each employee shall have the right to form, join,
or assist any labor organization, or to refrain from such
activity, frecly and without fear of penalty or reprisal, and
cach such employce shall be protected in egercising such
right. Except as otherwise provided under this subchapler,
such right includes the right to participafe in the manage-
ment of a labor organization, the right to act for the orga-
nization in the capacity of a representative, and the vight,
in such capacity, to present the views of the organization fo
agency heads and other officials of the ezecutive branch of
the Government, the Congress, or other appropriate author-
ities; and the right to bargain collectively subject to the
limits prescribed in section 7169(c) of this subchapter
through representatives of their own choosing.

“(b) This subchapter does not authorize participation
in the management of a labor organization or acting as a
representative of such an org

by a t

J

official, a confidential employee or a supervisor, except as
specifically provided in this subchapter, or by an employee
when the participation or activity would result in a conflict

or apparent conflict of inferest or would otherwise be in-
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compatible with law or wigh the official dutics of the
employee.
“§ 7166. Recognition of labor organizations in generql

“(a) dn agency shall accord eaclusive recognition or
national consultation rights at the request of a labor orga-
nization which meets (he requirements for the recognition
or consultation vights ynder his subchapter,

“(b) When Tecognition of a lgbor organization has
been accorded, the recognition continues qs long as the orya-
nization continues to meet the requirements of this sub-
chapter applicable 1 that recognition, except that this sec-
tion does not require an election o determine whether an

organization should become, or cont

to be recognized
as, exclusive representatie of the employees in any unit or
other third-party mediation fail 1o resolve o negotiation im-
clection with respect to such unit,
“(¢) Recognition of a labor organization does not—
“(1) preclude an employee, regardless of whether
fitness to perform the duties and functions of the office from
exercising grievance or appellate rights established by
law or regulation, or from choosing the employec’s oun
representative in a grievance or appellale action, exeept
when the grievance or appeal is covered under nego-
tiated procedure as provided in section 7171 of this

subchapter;
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“(2) preclude or resirict
beticeen an agency and a veterans organization with re-
spect to matlers of particular interest to employees with
velerans preference; or

“(3) preclude an agency from consulting or dealing
with a religious, social, fraternal, professional, or other
lawful association, not qualified as a labor organization,
with respect to matters or policies which involve indi-
vidual bers of the iati

_ applicability to it or its members.
“(d) Consultations and dealings under paragraph (3)

or are of particular

of subsection (c) of this section shall be so limited that they
do not assume the character of formal consultation on mat-
ters of gencral employec-management policy covering em-
ployees in that unit, or cxtend to areas where recognition of
the interests of one em ployee yroup may result in discrimina-
tion against or injury to the inicrest of other employees.
“§ 7167. National consultation rights

“(a) An agency shall accord national consultation rights
to a labor organization which qualifies under criteria es-
tablished by the Federal Labor Relations Authority as the
bstantial ber of employees of the

agency. National consultation rights shall not be accorded

representative of a

for any unit where a labor organization already holds ex-
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lusive 7 ition at the national level for that unit. The

g

granting of national consultation rights does mot preclude
an agency from appropriate dealings at the national level
with other organizati;wna on matlers affecting their members.
An agency shall terminate national

ltati .1'iyh¢s when
the labor organization ceases fo qualify under the established
crileria. ‘

“(b) When a labor organization has been accorded

tional ltation rights, the agency, through appropriate

officials, shall notify representatives of the organization of

proposed substantive changes in persimnel policies that af-

fect employees it represents and provide an opportunity for

t on the proposed ch The

J

the organization to
labor organization may suggest changes in the agency's
personnel policies and have its views carefully considered. It

may consult in persoh at r

ble times, on request, with
appropriate officials on personnel policy matters, and at all
times present its views thereon in writing. An agency is not
required to consult with a labor organization on any matter

on which it would be required to negotiate if the org

tion were entitled to exclusive recognition.

“(c) Questions as to the eligibility of labor organiza-
tions for national consultation rights may be referred to the
Authority for decision.

1
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«§ 7168. Exclusive recognition

“(a) An agency shall accord cclusive recognition to
a labor organization when the organization has been selected,
‘in a secret ballot election, by a majority of the employees in
an appropriate unit as their representative: Provided, That
this section shall not preclude an agency from according ex-
clusive recognition to a labor organization, without an elec-
tion, where the appropriate unit is cstablished through the
consolidation of existing ezclusively recognized unils repre-
sented by that organization.

“(b) A unit may be cstablished on a plant or installation,
craft, functional, or other basis which will ensure a clear
and identifiable community of inlerest among the employees
concerned and will promote effective dealings and efficiency
of agency operations. A unit shall not be established solely

on the basis of the extent to which employees in the proposed
unit have organized, nor shall a unit be established if it
includes—
“(1) any gement official, confidential employ
or supervisor, ezcept as provided in section 7182 of this

subchapter;

“(2) an empioyee engaged in Federal personnel
work in other than a purely clerical capacity; or

“(3) both professional and monprofessional em-

GL
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ployces, unless a majority of the professional employees

vote for inclusion in the unit.

Questions as to the appropriate unit and reluted issucs may
be referrved to the Authority for decision.

“(a) Al elections shall be conducted under the super-
vision of the Authority or persons designated by the Au-
thority and shall be by secret ballot. Employees cligible to
vole shall be provided the opportunity to choosc the labor
organization they wish to represent them, from among those
on the ballot or ‘no union’, except as provided in paragraph
(4) of this subsection. Elections may be held to determine
whether—

“(1) a labor organization should be recognized as

the exclusive representative of employees in a unit;

“(2) a labor organization slu;uld replace another

labor organization as the exclusive representative;

“(3) a labor organization should cease to be the
exclusive representative;

“(4) a labor organization should be recognized as
the exclusive representative of employees in a unit com-
posed of employees in units currently represented by that

labor organization or continue to be recognized in the

ewisting separate units.
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“§ 7169. Representation rights and duties; good faith bar-
gaining; scope of negotiations; resolution of

negotiability disputes
“(a) When a labor organization has been accorded
exclusive recognition, it is the exclusive representative of
employees in the unit and is entitled to act for and negoliate
agreements caﬁering all employees in the unit. It is:gspon-
sible for representing the interests of all employees in the
unit without discrimination and without regard to labor

organization membership. The labor organization shall be

given, the opportunity fo be represented at formal di
between management and employees or employee represent-
atives concerning grievances, personnel policies and prac-
tices, or other matters affeoting general working conditions of
employees in the unit. The agency and the labor organiza-
tion, through appropriate representatives, shall meet and
negotiate in good faith for the purpose of arriving at an
agreement.

“(b) The duty of the agency and the labor organization
to negotiale in good faith includes—

“(1) to approach the megotiations with a sincere

resolve o reach an agreement;

“(2) to be repr 1 at the tiations by appro-

g

priate representatives prepared to discuss and negotiate

on all negotiable matters;

N
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“(3) to meet at reasonable times and places as may

be necessary; and

“(4) if an agr t is reached, to te upon
request a written document embodying the agreed terms,
and to take such steps as are necessary o implement the
ayfeefment. )

“(c) An agency and a labor organization that has been
accorded exclusive recognition; through appropriate repre-
sentatives, shall meet at reasonable times and nmegotiate in
good faith with respect to personnel policies and practices and
matlers affecting working éomliliom, so far as may be ap-

propriate under this subchapler and other applicable laws

and regulations, including policies set forth in the Federal
Personnel Manual; published agency policies and regulati

for which a compelling need exists under criteria established
by the Federal Labor Relations Authority and which are

issued at the agency headquarters level or at the level of a

primary national subdivision; and a national or other con-
trolling agreement at a‘hiyher level in the agency. They
may negoliate an agreement; delerminc appropriate tech-
niques, consistent with section 7173 of this subchapter, to
assist in such negotiation; and ecccule a written agreement
or memorandum of understanding.

“(d) In prescribing regulations relating to personnel

policies and practices and working conditions, an agency
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shall have due regard for the obligation imposed by this
seclion, Ilowever, the obligation to negotiate does not include
matters with respect to the number of employees in an

agency; the numbers, types, and grades of positions or em-

ployecs assigned-to an organizational unit, work project or
tour of duty; or the technology of performing its work. This
does not preclude the parties from negolialing agreements
providing appropriate arrangements for employees adversely
affected by the impact of realignment of work forces or tech-
nological change.

“(e) If, in connection with negotiations, an issue de-

velops as lo whether a proposal is contrary lo this subchapter

'

or other applicable law, regulation, or controlling agreement
and therefore not negotiable, it shall be resolved as follows:
“(1) an issue which involves interpretation of a con-
trolling agreement at a higher agency levd is resolved
under the procedures of the controlling agreement, or, if
none, under agency regulations;
“(2) an issue other than as described in paragraph
(1) of this subsection which arises at a local level may
be referred by either party to the head of the agency for
determination;

*“(3) an agency head’s delermination as lo the inler-

velation of the /s regulations with respect to a
P g 7

J J

proposal is final;
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“(4) a labor organization may appeal to the du-
thority for a decision when—

“(i) it disagrees with an agency head's deter-
mination that a proposal would violate this subchap-
ter or other applicable law or regulation of appro-
priate authority outside the agency,

“(ii) it believes that an agency's regulations, as
interpreted by the agency head, violate this subchapter
or other applicable law or regulation of appropriate
authority outside the agency, or are not otherwise
applicable to bar negotiations under subscetion (c)

of this section.

“§ 7170. Basic provisions of agreements

“Loach agreement between an agency and a labor orga-

nization is subject to the following requirements:

“(a) in the administration of all matters covered by
the agreement, officials and employecs are governed by
existing or futwre laws and the regulations of appropriate
aunthoritics, including policies set forth in the Federal
Personnel Manual; by published agency policies and
regulations in existence at the time the agreement was
approved; and by subsequently published agency policies
and regulations required by law or by the regulations of
appropriate authorities, or authorized by the terms of a

controlling agreement at a higher agency level:
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“(b) management officials of the agency retain the
right to determine the mission, budget, organization, and
internal securily practices of the agency, and the right
in accordance with applicable laws and regulations—

“(1) to direct employees of the agency;

“(8) to hire, promote, transfer, assign, and
retain employees in positions within the agency, and
to suspend, demote, discharge, or take other dis-
ciplinary action against employees;

“(3) to relieve employees from duties because
of lack of work or for other legitimale reasons;

“(4) to maintain the efficiency of the Govern-
ment operations entrusted to them ;

“(5) to determine the methods, means, and per-
sonnel by which such operations are to be conducted;
and

“(6) to take whatever actions may be necessary
to carry out the mission of the agency in situations of
('nu'l'[]('n(‘y.

However, nothing in this subscction shall preclude
the parties from negoliating procedures which manage-
ment will observe in crercising its authority to decide or
act, reserved under this subscetion: or, from neyoliating
appropriate_arrangements for employees adversely af-

fected by the impact of management’s ceercising its au-
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thority to decide or acl, reserved under this subscction:
Provided, That such negotiations shall not unreasonably
delay the exercise by management of its authority to
decide or act: And provided further, That such proce-

dures and arr 13 so negotiated shall be ¢

v

with law and regulation as provided in section 7169(c)
and shall not have the effect of negating the authority
reserved under this subsection; and i
“(c) nothing in the agreement shall require @n
employce to become or to remain a member of a labor
] _orgam_'zatml-, or to pay money to the organization ccept
pm;suant to a volunlary, written authorization by a
member for ‘the payment of dues through payroll
deductions.
“The requirements of this section shall be expressly
stated in the initial or basic agreement and apply to

all supplemental, implementing, subsidiary, or informal

agr ts bet the agency and the org
“§ 7171. Grievance procedures

“(a) An agreement betwcen an agency and a labor orga-
nization shall provide a procedure, applicable only to the unit,
for the consideration of yricvances. Subject to the provisions of
subsection (d) of this section and so long as it does not otherwise

conflict with statute, the coverage and scope of the procedure

shall be negotiated by the parties to the agreement. It shall be

© ®© B e ¢ ok W N e

=3

14
15
16
17

19

154

the cxclusive procedure available to the partics and the an-
plogees in the unit for resolving gricvances which fall within
its corerage excepl as otherwise provided in this section.

“(b) Any employee or group of employees in the unit
may present griccances falling within the coverage of the
negotiated gricvance procedure to the agency and have them
adjusted, without the intervention of the crclusive representa-
tive, a8 lony as the adjustment is not inconsistent with the
terms of the agreement and the exclusive representative has
been given opportunity fo be present at the adjustment.

“(¢) A negotiated gricvance procedure shall provide for
arbitration as the final step of the procedure. Arbitration may
be invoked by the agency or the exclusive representative. Ez-
cept as provided in subscction (g) of this section, the pro-
cedure must also provide that the arbitrator is empowered to
resolve questions as to whether or not a gricvance is on a mat-
ter subject to arbitration.

“(d) A negotiated gricvance procedure may cover any
matter within the authority of an agency so long as it does

not otherwise conflict with this subchapter, except that it may

not include matters involving cxamination, certification and
appointment, suitability, classification, political activilies, re-
tirement, lifc and health insurance, national security or the
Fair Labor Standards Act (chapter 8, title 29, U.S. Code).

“(e) Matters covered under sections 4303 and 7512 of

6
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this title which also fall within the coverage of the negoti-
ated grievance procedure may, in the discretion of the ag-
gricved employee, be raised cither under the appellate proce-
dures of section 7701 of this title or under the negotiated
grievance procedure, but not under both procedures. Similur
matters which arise under other personnel systems applicable
to employees covered by this subchapter may, in the discre-
tion of the aggricred employee, be raised either under the
appellate procedures, i any, applicable to those maiters, or
under the negotiated grievance procedure, but not under
both procedures.

“(f) dn aggricved employce affected by a prohibited
personnel practice under section 2302(b)(1) of this title
which also falls under the coverage of the negotiated griev-
ance procedure may raise the matier under a statutory pro-
cedure or the negotiated procedure, but not both. Selection
of the negotiated procedure in no manner prejudices the right
of an aggrieved employee to request the Equal Employment
Opportunity Commission to review a final decision in the
same manncr as provided for in section 8 of Reorganization
Plan numbered 1 of 1978; or, where applicable, to request
reciew by the Equal Employment Opportunity Commission
pursuant to its regulations.

“(g) Questions that cannot be resolved by the parties as

to whether or not a gri is on a matter excepted by sub-
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section (d) of this section shall be referred for resolution to
the agency responsible for final decisions relating to those
matters.

“(h) In matters covered under sections 4303 and 7512
of this title which have been raised under the negotiated
grievance procedure in accordance with the provisions of sub-
section () of this section, an arbitrator shall be governed by
the provisions of section 7701(c) of this tile.

“(i) Allocation of the costs of the arbitration shall be
governed by the collective bargaining agreement. An arbi-
trator shall have mo authority to award atiorney or other
representative fees.

“(;) Either party may file exceptions to any arbitralor’s
award with the Federal Labor Relations Authority: Pro-
vided, however, That no exceptions may be filed to awards
concerning matlers covered under subsection (e) of this sec-
tion. Decisions of the Authority on exceptions to arbitration
awards shall be final, except for the right of an aggrieved

ployee under subsection (f) of this section.

“(k) In matters covered under sections 4303 and 7512

of this title which have becn raised under the provisions of
the megotiated grievance procedure in accordance with the
provisions of subsection (e) of this section, the provisions of
section 7702 of this title pertaining to judicial review shall

apply to the award of an arbitrator in the same manner and

08
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under the same oonditions as if the matter had been decided
by the Merit Systems Protection Board. In such cases the
word ‘arbitrator’ shall replace the words ‘Merit Systems Pro-
tection Board and ‘Board’ where appropriate in section
7702 for purposes of applying its provisions. In matters simi-
lar to those covered under sections 4303 and 7512 which
arise under other personnel systems and which an aggrieved
employee has raised under the negotialed grievance procedure,
judicial review of an arbitrator's award may be obtained in

the same manner and on the same basis as could be obtained

‘of a final decision in such matters raised under applicable

appellate procedures.
“§ 7172. Approval of agreements
“An agreement with a labor organization as the exclu-

sive representative of

ployees in a unit i subject to the
approval of the head of the agency or an official designated
by the head of the agency. An agreement shall be approyed
within 45 days from the date of its execution if it conforms
to this subchapter and other applicable laws, existing pub-
lished agency policies and regulations (unless the agency has

granted an exception to a policy or regulation) and regula-
tions of other appropriate authorities. An agreement which
has not been approved or disapproved within 45 days from
the date of its execution shall go into effect without the re-
quired approval of the agency head and shall be binding on

25
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the parties subject to the pr
other applicable laws, and the regulations of appropriate

(3

of this subchapter and

¢ subject to

authoritics outside the agency. A local ag
a national or other controlling agreement at a higher level
shall be approved under the procedures- of the controlling
agreement, or, if mone, under agency regulations.
“§ 7173. Negotiation impasses; Federal Service Impasses
Panel

“(a) Upon request, the Federal Mediation and Con-

ciliation Service shall provide services and assistance to

Tor i

izations in the 1

agencies and labor org of mego-
tiation impasses.

“(b) When voluntary arrangements including the serv-
ices of the Federal Mediation and Conciliation Serpice or
other third-party mediation fail to resolve a negoliation im-
passe, cither party may request the Federal Service Im-
passes Panel provided for under subsection (c) of this sec-
tion to consider the matler.

“(c) There is a Federal Service Impasses Panel as a
distinct organizational entity within the Authority. The
Panel is composed of a Chairperson and at least two other

bers, appointed by the Presid: t solely on the basis of
fitness to perform the duties and functions of the office from

among individuals who are familiar with Government op-
erations and knowledgeable in labor t relati

'
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No employee as defined under section 2105 of this title shall
be appointed to serve as a member of the Panel.

“(d) The members of the Panel (in equal numbers)
shall be appointed for respective terms of 1 year and of 3
years, and the Chairperson for a term of 5 years. Their suc-
cessors shall be appointed for terms of 5 years, except that
an individual chosen to fill a y shall be appointed for

the uncxpired term of the member whom such individual

shall veplace. Any member of the Pancl may be removed by
the President.

“(¢) The Panel may appoint an Executive Secretary
and such other employces as it may from time to time find
necessary for the proper performance of its duties. Each
member of the Panel is entitled to pay at a rate equal to the
daily equivalent of the maximum annual rate of basic pay
currently paid, from time to time, under the General Sched-
ule for each day the member is engaged in the performance
of official business on the work of the Panel, including travel
time, and 1s entitled to travel cxpenses and a per diem allow-

ance under section 5703 of this title.

“(f) The Panel or its designee shall promptly investigate’

any impasse presented to it under subscction (b) of this sec-
tion. The Panel shall consider the matter and shall cither
recommend procedures to the parties for the resolution of the

impasse or assist the parties in arriving at a settlement

Tt
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through whatever 'methods and procedures, including- fact -

finding and recommendations, it may decm appropriate to
accomplish the purposes of this section. Arbitration or third-
party factfinding with recommendations to assist in the reso-
lution of an impassc may be used by the parties only when
authorized or directed by the Panel. If the parties do not ar-
rive at a settlement, the Panel may hold hearings; compel
under scction 7179 of this subchapter the attendance of wit-
ts, and take what

nesses and the production of d

bohant,

istent with. this P

action is mecessary and not i
to resolve the impasse: Notice of any final action of the Panel
shall be promptly served upon the parties, and such action
shall be binding upon them duving the term of the agreement

unless the parties mutually agree otherwise.

"“§ 7174. Unfair labor practices

“(a) It shall ‘be an unfair labor practice for an
agency—

“(1) to interfere with, restrain, or coerce an em-
ployee in the exercise of rights assured by this sub-
chapter;

“‘(2) to encourage or discourage membership in
any labor organization by discrimination in regard to
hiring, tenurve, promotion, or other conditions af em-
ployment;

“(3) to sponsor, control, or otherwise assist any

c8
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labor organization, cxcept thai the agency may furnish
to a labor organization customary and routine services
and facilitate when congistent with the best interest of
the agency, its employees, and the organization and
when the services and facilities are furnished, if re-
quested, on an impartial basis to organizations having
equivalent status; '

“(4) to discipline or otherwise discriminate against

an employee b the employee has filed a complaint,

affidavit, petition, or given any information or testi-
mony under this subchapter;

“(5) to refuse to accord appropriate recognition to
a lqbororganization qualified for such recognition; or

“(6) to refuse to consult or negotiate in good faith
with a labor organization as required by this subchapter.
“(b) It shall be an unfair labor practice for a labor

organization—

“(1) to interfere with, restrain, or coerce an em-
ployee in the exercise of the rights assured by this sub-
chapter;

“(2) to cause or attempt lo cause an agency to co-
erce an employee in the exercise of rights under this
subchapter;

“(3) to coerce or attempt to coerce an employcc or

to discipline, fine or take other economic sanction against

162
 member of the labor organization as puni or
reprisal or for the purpose of hindering or impeding

7 1

work performance, producti ity or the discharge of duties
owed s an employee of the United States;

“(4) to call or engage in a strike, work stoppage, or
lowdown; picket an ag y in a labor-management dis-

pute when such picketing interferes or reasonably threat-

q,

ens fo interfere with an agency's operations; or
any such activity by failing to take affirmative aclion to
prevent or slop i@;

“(5) to discriminate against an employee with
regard to the terms or condilions of membership because
of race, color, religion, mational origin, sex, age, or
handicapping condition; or

“(6) to refuse to consult, or negotiate in good faith
with an agency as required by this subchapter.

“(c) 1t shall be an unfair labor practice for a labor
oryanization which is accorded exclusive recognition to deny
membership to an employee in the appropriate unit except

for failure to meet 1 bl pational dards uni-

formly required for admission, or for failure to tender ini-
tiation fees and dues uniformly vequired as a condition of
acquiring and relaining membership. This subscetion does not

preclude a labor organizaion from enforcing discipline in

€8




© 0 =3 o W s w -

R S S G S Gy
ﬁgggowmqmu,‘.r‘,g:s

163
accordance with procedures under its constitution or bylaws
which conform to the requirements of this subchapter.

“(d) Issues which can properly be raised under an
appeals procedure may not be raised under this section. .-
cept for matters wherein, under section 7171(¢) of this title,
an employee has an option of using cither the appellate pro-
cedures of section 7701 of this title or the negotiated griev-
ance procedure, issues which can be raised under a grievance
procedure may, in the discretion of the agyricved party, be
raised under that procedure or the complaint procedurc
under this section, but not under both procedures. Appeals
or grievance decisions shall not be construed as unfair labor
practice decisions undcr this subchapter nor as a precedent
for such decisions. All complaints under this scction that
cannot be resolved by the parties shall be filed with the
Authority.

“(e) Questions as to whether an issue can properly be
raised under an appeals procedure shall be referred for res-
olution to the agency responsible for final decisions relating
to those issues.

“§ 7175. Standards of conduct for labor organizations
“(a) An agency shall accord recognition only to a labor

organization that is free from corrupt influences and in-

fluences opposed to basic d

atic principles. Except as

w W
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provided in subsection (b) of this section, an organization
is not required to prove that it has the required freedom

when it is subject to governing requirements adopted by the

organization or by a national or international labor orga-
nization or federation of labor organizations with which it is
affiliated or in which it participates, containing explicit and
detailed provisions to which it subscribes calling for—
“(1) the maintenance of democratic procedures and

practices, including pr

be conducted subject to recognized safeguards and pro-

visions defining and securing the right of individual

for periodic elections o

members to participation in the affairs of the organiza-
tion, to fair and equal treatment under the governing
rules of the organization, and o fair process in disci-
plinary proceedings;

“(2) the exclusion from office in the organization of
persons affiliated with communist or other totalitarian
movements and persons identified with corrupt influences;

“(3) the prohibition of business or financial inter-
ests on the part of organization officers and agents which
conflict with their duty to the organization and its mem-
bers; and

“(4) the maintenance of fiscal integrity in the con-

duct of the affairs of the organization, including provi-

¥8
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sion for accounting and financial controls and regular

financial reports or summaries to be made available to

members.

“(b) Notwithstanding the fact that a labor organization
has adopted or subscribed to standards of conduct as pro-
vided in subsection i( a) of this section, the organization is
required to furnish evidence of its freedom from corrupt in-
P o mrimeinl

fi or infl d to basic ativ princip

/ g (o4

when there is reasonable cause to believe that—
“(1) the organization has been suspended or er-

pelled from or is subject to other sanction by a parent
labor organization or federation of organizations with
“which it had been affiliated because it has demonstrated
an unwillingness or inability to comply with governing
requirements comparable in purpose to those required by
subsection (a) of this section; or

“(2) the organization is in fact subject to influences
that would preclude recognition under this subchapter.
“(¢) A labor organization which has or seeks recogni-
of employees under this subchapter
shall file financial and other reports with the Assistant Sec-
retary, prmnde for bomlmy of officials and employees of the
hin and electi

{

tion as a repr

org tion, and

standards.

ly with tr
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“(d) The Assistant Secretary shall prescribe the regu-
lations meeded to effectuate this section. These regyulations

7,

shall conform generally to the princip pplied to

in the private sector. Complaints of violations of this section
shall be filed with the Assistant Secretary. In any matiers
arising under this section, the Assistant Secretary may re-
quire a labor organization to cease and desist from viola-
tions of this section and require it to take such affirmative
action as he considers appropriate o effectuale the policies
herein.

“§ 7176. All ts to repr

“(a) Where, pursuant fo an agreement megotiated in
accordance with the pr of this subchapter, an

T
has received from an employee in u unit of exclusive recog-

Cadiad 4

nition @ written assignment which authorizes the agency to
deduct from the wages of such employee amounts for the
payment of reyldar and periodic dues of the labor orga-

#e 7 7,
¢

recognition for such unil, such
assignment shall be honored. Ezcept as required under sub-
section (b) of this section, any such assignment shall be
revocable at stated intervals of not more than 6 months.
“(b) An allotment for the deduction of labor organiza-

tion dues terminales when—

“(1) the dues withholding agreement between the

g8
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agency and the labor organizati is terminated or
ceases o be applicable to the employee; or

41(2) the ) has been ded or Nod

(et 4 v {4

from the labor organization.
“§ 7177. Use of official time

“Solicitation of membership or dues, and other internal

business of a labor organization, shall be conducted during
the non-duty hours of the employees concerned. Employees
gnized labor organization shall not be
on official time when negotiating an agr. t with

who represent a T

CAdiad

management, ezcept o the extent that the negotiating parties
agree to other arrangements which may provide that the
agency will either authorize official time for up to 40 hours
or authorize up to one-half the time spent in megotiations

during regular working hours, for a reasonable number of

ploy which ber mormally shall not exceed the

ber of gement repr
“§ 7178. Remedial actions
“YWhen it is determined by appropriate authority, in-
cluding an . arbitrator, that certain affirmative action will
effectuate and further the p licies of this subchapter, such

affirmative action may be directed by the appropriate author-
ity so long a3 such action is consistent with statute including

section 5596, of this title.

22
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«§ 7179. Subpenas

“(a) Any member of the Federal Labor Relations Au-
thority, including the General Counsel, or the Panel, and
any employee of the Authority designated by the Authority
may—

«(1) issue subpenas requiring the attendance and
testimony of witnesses and the production of docu-
mentary or other evidence from any place in the United
States or any terrilory or possession thereof, the Com-
monwealth of Puerto Rico, or the District of Columbia:
Provided, however, That no subpena shall issue under
this section requiring ¢he disclosure of inira-manage-
ment guidance, advice, counsel or {raining within an
agency or between an agency and the Office of Personnel
Management; and

“(2) administer oaths, take or order the taking of
depositions, order Tesponses to written inlerrogaim-ies,
examine witnesses, and receive evidence.

“(b) In the case of contumacy or failure to obey @
subpena issued under subsection (a)(1), the United States
district court for the judicial district in which the person
to whom the subpena is addressed resides or is served may

issue an order requiring such person to appear at any
designated place to testify or to produce documentary or

98
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other evidence. Any failure to obey the order of the court
may be'punished by the court as a contempt thereof.
“(c) Witnesses (whether appearing voluntarily or under

: siibpena) shall be paid the same fee and mileage allowances

which are paid subpenaed witnesses in the courts of the
United States. ' )
§ 7180. Issuance of regulations

! “The Authority, including the General Counsel, and
the Panel and the Federal Mediation and Conciliation Service

shall each prescribe rules and regulations to carry out the

provisions of this subchapter applicable lo each of them,
re‘;pectively. Unless otherwise specifically provided in this

bekapter, the provisions of subchapter 11 of chapter 5 of
this title shall be applicable to the % 7

ion, or repeal
of any such rule or regulation. '

«§7181. Compilation and publication of proceedings, deci-

sions, actions
“(a) The Authority shall maintain a file of its pro-
ceedings and shall publish the texts of its decisions and the
actions taken by the Pa:wl under section 7173 of this
subchapter.
“(b) All files

section shall be open to inspect,

d under subsection (a) of this

and reproduction subject

to the provisions of section 552 of this title.

1

5}
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“§ 7182. Comntil ion of existing laws, 7 iti agree-

ments, policies, regulations, procedures, and
decisions
“(a) Nothing contai
clude—

“(1) the renewal or continuation of an ezclusive

d in this subchapter shall pre-

(2

recognition, certification of a representative, or a lawful
agr ¢ y and a representalive of is
employees entered into before the effective date of this
subchapter; or

“(82) the renewal, continualion, or initial according

hof.

an

¢4

of recognition for units of management officials or super-
visors represented by labor org which histori-
cally or traditionally represent management officials or
supervisors in privale industry and which hold ezclusive

recognition for unils of such officials or supervisors in

any agency on the effective date of this subchapter.

“(b) Policies, regulations, and procedures established,
and decisions issued, under Ezecutive Order 11491, as
amended, or under the provisions of any related Ezecutive
order in effect on the effective date of this statute shall remain
in full force and effect until revised or revoked by Ezecutive
order or statute, or unless superseded by appropriale decision
or regulation of the Authority.”.

L8
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(b) ConTINVANCE OF TERMS OF QFFICE—Any term
of office of any member of the Federal Labor Relalions Au-
thority and the G'eneral Counsel of the Federal Labor Relations
Authority serving on the effective date of this act shall con-
tine in effect until such time as-such term would expire under
Reorganization Plan bered 2 of 1978, and upon ex-
piration of such term, appointments to such ofice shall be
made under section 7163 of title 5, United States Code. Any
term of office of any member of the Federal Service I ‘mpasses

Panel serving on the effective date of this act shall continue

in effect until such time as members of the Panel are ap-
pointed pursuant to section 7173 of title 5, United States
Code.

(c) Fuxp1xé.—There are bereby authorized to be ap-
Ppropriated such sums as are necessary to carry out the func-
tions and purposes of this subchapter.

(d) SEI‘ERABILITI’.—III any provision of this sub-
chapter, or the app)icution of such provision to any person

or circumstance, shall be held invalid, the remainder of this

subchapter or the application of such provision to p or
circumstances other than those as to which it is held invalid,
shall not be affected thereby.

(e) The analysis of chapter 71 of subpart F of part

172
III of title 5, United States Code, is amended to add the

following subchapter III:

/" “SUBCHAPTER III—FEDERAL SERVICE LABOR-
MANAGEMENT RELATIONS
“Sea.

“7161. Fin‘dingl and purpose.

“716¢. Definitions; application.

“7163. Fegcral La;zor Relations Authority; Office of the General Counsel.

“7164. Powers and duties of the Authority the General Counsel.

“7165. Employees’ rights. L

“7166. Recognition of labor organizations in general.

“7167. National consultation rights.

“7168. Ezclusive recognition. . L

“7169. Representation rights and duties; good fmﬁh bargaining ; scope of
gotiations resplution of negotiability disput

©7170. Basic provisions of agreements.

“7171. Grievance procedures.

“717¢. Approval of agreements. i

“7175. Negotiation impasses; Federal Service Impasses Panel.

“7174. Unfair labor practices. L

“2176. Standards of conduct for l_abor organizations.

“7176. Allotments to representatives.

“7177. Use of official time.

“7178. Remedial actions.

“7179. Subpenas. 3

“7180. lssuance of regulations. Jinas. decisions, actions.

“7181. Compilation and publicgtion of proceedin come Ticies,

“7182. Continuation of existing laws, recognitions, agreements, policies,
2 r & :

(f) Section 5314 of title 5, United States Code, is
amended by adding at the end thereof:
“(66) Chairperson, Federal Labor Relations Au-
thority.”.
(g) Section 5315 of title 5, United States Code, is
amended by adding at the end thereof:
“(114) Members (2), Federal Labor Relations
. Authority.”.
(k) Section 5316 of title 5, United States Code, is
amended by adding at the end thereof:

88
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“(141) General Counsel, Federal Labor Relations

Authority.”.
REMEDIAL AUTHORITY
SEc. 708, Section 5596 of title 5, United States Code,
is amended to read after subsecti (a) as foll

“(b) An employee of an agency who, on the basis of an
administrative determination or a timely appeadl, i3 found
by appropriate authority to have suffered a withdrawal, re-

duction, or denial of all or part of the employee’s pay, al-

lowances, differentials, or other tary or I ¢

{ a4

benefits, or a denial of an increase in such pay, allowances,

differentials, or other tary or loyment benefits,

(o

which would not have occurred but for unjustified or un-
warranted action taken by the agency—

“(1) is entitled, on correction of the action, to be

made whole for all losses suffered less, in applicable cir-

cumatances, interim earnings. Such correction may in-

clude, where appropriate, reinstalement or restoration

to the same or substantially similar pesition or promo-
tion to a higher level position; and

«(2) for all purposes, is deemed to have performed
service for the agency during the period of the unjustified
or unwarranted action except that—

“(4) annual leave restored under this para-

graph which is in evcess of the mazimum leave

174

accumulation permitted by law shall be credited o
a separate leave account for the employee and shall
be available for use by the employee within the time
limits preseribed by regulations of the Office of Per-
sonnel Management, and

“(B) annual leave credited under subpara-
graph (A) of this pqragraph but unused and still

ilable to the employee under regulati prescribed

(gt

by the Office of Personnel Management shall be in-
eluded in the lump-sum payment under section 5551
or 5552(1) of this title but may not be retained
1o the credit of the employee under section 5552(2)
of this title.
“(c) For the purposes of this section—
“(1) An ‘unjustified or unwarranted action’ shall
include—
“(4) any act of
or procedural, which violates or improperly applies

cither substanti

a provision of law, Ezecutive Order, requlation, or
collective bargaining agreement; and

“(B) any act of omission, or failure fo take an
action, or confer a benefit, which must be taken or

7 11

conferred under a y provision of

law, Executive order, reg lation, or collective bar-

gaining agreement;

68
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“(2) An ‘administrative determination’ shall in-

clude, but is not limited to, a decision, award, or order,

issued by—

“(4) a court having jurisdiction over the mat-
ter involved;

“(B) the Office of Personnel Management;

“(C) the Merit Systems Protection Board;

“(D) the Federal Labor Relations Authority;

“(E) the Comptroller General of the United
States; -

“(F) the head of the employing agency or an
agency official to whom corrective action authority is
delegated;

“(@) an arbitrator under a negotiated binding
arbitration agreement between a labor organization
and agency management.

“(3) An ‘appropriate authority’ shall include, but

8 not limited to—

“(A4) a court having jurisdiction;

“(B) the Office of Personnel Management;

“(C) the Merit Systems Protection Board;

“(D) the Federal Labor Relations Authority;

“(E) the Comptroller General of the United
States;
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“(F) the head of the employing agency or an
agency official to whom corrective action authority
is delegaled ;

“(G) an arbitrator under a negotiated binding
arbitration agreement between a labor organization
and agency management.

“(d) The provisions of this. scction shall not apply fo
reclassification actions nor shall they authorize the setting
aside of an otherwise proper promotion action by a sclect-
ing official from a group of properly ranked and certified
candidates.

“(c) The Office of Personncl Management shall pre-
scribe regulations to carry out this section. However, the

regulations are not applicable to the Tennessce Valley Au-

thority and its employees.”.
O

06
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[COMMITTEE PRINT]1

Juxne 15, 1978

[Note: the following reflects the proposed draft to be used in

the consideration of H.R. 11280, but does not include the
proposed title VII (labor-management relations) and
necessary conforming and technical amendments Matter to
be omitted is struck through and matter to be inserted is
shown in italic]}

OmCONGRESS H R 11280

IN THE HOUSE OF REPRESENTATIVES
Maron 8,1078

Mr, Nix (for himself and Mr. D ) (by request) introduced the follow-

o ot oA W N =

ing bill; which was referred to the Committee on Post Office and Civil
Service

A BILL

To reform the civil service laws.
Be it enacted by the Senate and House of Represenia-
tives of the United States of America in Congress assembled,
SHORT TITLE

SgorroN 1. This Act may be cited as the “Civil Service

Reform Act of 1978”.
SE0. 2. The table of contents is as follows:
TABLE OF CONTENTS
Sec. 1. Short title.
Sec. 2. Table of contents.
Sec. 8. Findings and statement of purpose.

-

2
TABLE OF CONTENTS—Continued
TITLE I-MERIT SYSTEM PRINCIPLES

Sec. 101. Merit system principles; p P P

TITLE II—CIVIL SERVICE FUNCTIONS; PERFORMANCE
APPRAISAL; ADVERSE ACTIONS

Sec. 201. Office of Personnel
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TABLE OF CONTENTS—Continued

TITLE IV—SENIOR EXECUTIVE SERVICE—Continucd
Seo. 418. Conversion to the Senior Ezecutive Service.
Seo. 414, Limitations on tive positi
Seo. 415. Effective date.
TITLE V—MERIT PAY

Sec. 501. Pay for performance.
Sec. 502, Conforming and technical amendments.
Sec. 503. Effective date.

TITLE VI—RESEARCH, DEMONSTRATION, AND
OTHER PROGRAMS
Sec. 601. h and d jon proj
Sec. 602. Interg 1 P 1 Act amendment:
Sec. 603. Amendments to the mobility program.
Title VII-LABOR-MANAGEMENT RELA TIONS

[To be supplied.]

TITLE ¥H VII—MISCELLANEOUS

Sec. 70%. 801 Savings provisions.
Sec. 768. 802 Authorization of appropriations.

Sec. 703, 803 Powers of President unaffected except by express provi-

sions.
Sec. 764. 804 Technical and conforming amendments.
Sec. %05. 805 Effective dates.

FINDINGS AND STATEMENT OF PURPOSE

SEC. 3. It is the policy of the United States that—

(1) the merit system principles which shall govern
in the competitive service and in the executive branch
of the Federal Government should be expressly stated
to furnish guidance to Federal agencies in carrying out
their responsibilities in administering the public business
and prohibited personnel practices should be statutorily
defined to enable Government officers and employees to
avoid conduct which undermines the merit system prin-

ciples and the integrity of the merit system

N
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(2) Federal employees should receive appropriate

protection through increasing the authority and powers

of the independent Merit Syst Protection Board in
processing hearings and appeals affecting Federal
employees;

(3) the authority and power of the Special Counsel
should be increased so that the Special Counsel may
investigate ellegations invelving prohibited personnel
practices and reprisals against Government employees
for the lawful disclosure of certain information eemeern-
ing violatien of low or regulations and to bring discipli-
nary charges against agency officials and employees who
engage in such conduct;

(4) the function of filling positions and other per-
sonnel funetions in the competitive service and in the
esecutive branch should be delegated in appropriate
cases to the agencies to expedite processing appoint-
ments and other personnel actions, with the control and
oversight of this delegation being maintained by the
Office of Personnel M:

t to protect against pro-

B

hibited personnel practices and the use of unsound man-

g t practices by the ies;

5 i

(5) a Senior Execative Service should be estab-
lished to provide the flexibility needed by Executive

agencies to recruit and retain the highly competent and

qualified managers ded to provide more ecffecti

26
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“Chapter 23—MERIT SYSTEM PRINCIPLES

5

1 management of Executive agencies and their functions,

2 and the more expeditious administraﬁoﬁ of the public :;‘OL Morit system principles

3 business; :,‘%_‘ 5 ‘ .fﬂgty om”'.-'. 1A ing Office.

4 (6) in appropriate instances, pay inoreases should 1 “§2301. Merit system principles

5 be based on quality of performance: rather than length 2 “(a) 41} Excopt oo provided in poregraph {3} of this
6 of service; 3 gubseetien; this This section shall apply to—

7 (7) a research and demonstration' program should 4 Ay (1) an executive agency;

8 be authorized to permit Federal agencies to experiment, 5 «{By (2) the Administrative Office of the United
9 subject to congressional review, with new and different 6 States Courts; and

10 personnel management concepts in controlled situations 7 4G} (3) the Government Printing Office.

11 to achieve more efficient management of the Govern- 8 49} This scotion chall not epply to—

12 ment’s human resources and greater productivity in the 9 “A)aG sons ©
13 delivery of service to the public; and 10 (B} the Contral Intelli Agenoy; the Dofenso w
14 (8) the training program of the Government should 1 Intell Ageney; and the Nasional Sccurity Ageney;
15 include retraining of employees for positions in other 12 and; as detorminod by the President; ap .
16 agencies to avoid separations during reductions in force 13 ogeney or usit thercof which condaets foreign intel
11 and the loss to the Government of the knowledge and 14 ligenee or smbolli svitios;

18 experience that these employees possess, and that this 15 4G} the General A ing Offico; and

19 policy will result in maintaining the morale and produc- 16 (DY any ogency,; or any unit; position or positions
20 tivity of employees. 17 therein, excluded from the opplication of this seetion
21 TITLE I—MERIT SYSTEM PRINCIPLES 18 by the Presid

99  MERIT SYSTEM PRINCIPLES; PROHIBITED PERSONNEL 19 “(b) Tt is the policy of the Congress that in order to
3 PRAOTIOES 20 provide the people of the United States with a highly
24 Seo. 101. (a) Title 5, United States Code, is amended 21 competent, honest, and productive Federal work force re-

25 by inserting, after chapter 21, the following new chapter: 29 flective of the Nation’s diversity, and to improve the quality
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of publio service, Federal personnel management should
be implemented consistent with merit system principles.

“(c) The merit system principles are as follows:

“(1) Recruitment should be from qualified candidates
from appropriate sources in an endeavor to achieve a work
force from all segments of society, and selection and ad-
vancement should be determined solely on the basis of rela-
tive ability, knowledge, and skills, after fair and open com-
petition which assures that all receive equal opportunity.

_“(2) All applicants and employees should receive fair
and equitable treatment in all

1

ment without regard to political affiliation, race, color, reli-

pects of p 1 g
gion, national origin, sex, marital status, age, or handicapping
condition, and with proper regard for their privacy and
constitutional rights.

“(3) Equal pay should be provided for work of equal
value to attract and retain highly qualified personnel, with
appropriate consideration of both national and local rates
paid by mes-Federal employers in the private seolor, and
appropriate incentives and recognition should be provided
for excellence in performance.

“(4) All employees should maintain high standards of
integrity, conduct, and concern for the public interest.

«(5) The Federal work force should be used efficiently

and effectively.

8

“(6) Employees should be retained on the basis of the
adequacy of their performance, inadequate performance
should be corrected, and employees should be separated who
cannot or will not improve their performance to meet re-
quired standards.

“(7) Employees should be provided effective education
and training in cases in which such education and training
would Tesult in better organizational and individual
performance.

“(8) Employees should be—

“(A) protected against arbitrary action, personal
favoritism, or coercion for partisan political purposes,
and

“(B) prohibited from using their official authority
for the purpose of interfering with or affecting the result

Yoot Yonts

of an or a nomination for
“(d) The President mey shall take such actions, in-
luding the i of rules, regulations, or directives, as the
President determines are necessary to essure thet persennel
sanagement in the agencies eovered by: this seetion is based
on and embedies the merit system prineiples: carry out the
policy set forth in subsection (b) of this section.
“§ 2302. Prohibited personnel practices

“(a) For the purpose of this section ‘personnel action’

means—

¥6
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“(1) an appointment;
“(2) = promotion;
“(8) an sction under chapter 75 of this title or
other disciplinary or corrective action ;
“(4) o detail, transfer, or reassignment;
“(b) a reinstatement;
“(6) a restoration;
“(7) areemployment;
“(8) a performance evaluation under chapter 43 of
this title; or
“(9) a decision concerning pay, benefits, awards,
or education, or training if it may reasonably be ex-
pected to lead to & personnel action within the meaning
of this subsection; ’
with respect to an employee in, or applicant for, a position
in the competitive service er in an agency with respect to
which this section applies, to & position in the excepted serv-
ico in an exeentive agency with respect to which this section
applies (other than a position which. is excepted from the

petitive service b of its confidential or policymak-

ing character) , or to a career appointee in the Senior Ezeou-
tive Service in an agency with respect to which this section
applies.

“(b) Any employee Who has authority to take, direct

1

10

others to take, recommend, or approve any personnel action,

o shall not, with respect to such authority—

© O =\ e W B

“1) unlewfully diseriminate for or egainst any
employee or applicant for employment o the besis of
oo%; maxita} stetts; ege; or handicapping eondition;

“(1) discriminale for or against any employee or

pplicant for employment

“(A4) on the basis of race, color, religion, sez,
or national origin, as prohibited under the Civil
Rights Act of 1964 (42 U.8.C. 2000e-16) ;

“(B) on the basis of age, as prohibiled under
the Age Discrimination in Employment Act of
1967 (29 U.8.C. 631, 633a) ;

“(C) on the basis of handicapping condition,
as prohibited under section 501 of the Rehabilita-
tion Act of 1973 (29 US.C.791);

“(D) on the basis of marital status or political
affiliation, as prohibited under this tille; or

“(E) on any such basis, as prohibited under
the provisions of any other law, rule, or regulation.

[“(2) solicit or ider any \dation or
statement, oral or written, with respect to any individual
who requests or is under consideration for any person-

nel action unless such recommendation or statement is

©
(24
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based on the personal knowledge or records of the person
furnishing it and consists of—

[“(A) an-evaluation of the work performance,
ability, aptitude, or general qualifications of such in-
dividual; or

[“(B) an evaluation of the character, loyalty,
or suitability of such individual;]

“(3) coerce the political activity of any person,
obligate any person to make any political contribution
(including providing any political service), or take any
action against any employee or applicant as a reprisal
for the refusal of any person to engage in such political

activity, make such contribution, or provide such service;

“(4) willfully deceive or obstruct any person With
respect to such person’s rigﬁt to compete for Federal
employment;

“(5) influence any person to withdraw from com-
petition for any position for the purpose of improving

licant for employ-

or injuring the prospects of any app
ment;

“(6) grant any preference or advantage not author-
ized by law, rule, or regulation to any employee or
applicant for employment (including defining the scope

or of petition or the requi ts for any

© @ -3 [->) o - W 1 -
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12
position) for the purpose of improving or injuring the
prospects of any particular individual ;

“(7) appoint, employ, promote, advance, or ad-
vocate for appointment, employment, promotion, or ad-
vancement, in or to a civilian position, any individual
who is a relative (as defined in section 3110 (a) (8) of
this title) of such employee if such position is in the
agency in which such employee is serving as a public
official (as defined in section 3110 (a) (2) of this title)
or over which such employee exercises jurisdiction or
control as such an official ; er

548} take aetion against any employee oF applicant
for employment as a reprisel for the exereise of any 6p-
peal right granted by lew; rule; of regulation or for the
digelosure; nob P hibited by low; rale; or regulation; of
informetion econcerming vielations of lew; rules; or
feg\dﬂhm‘. d

“(8) take action against any employee or applicant

(it

for employment as a reprisal for—
“(4) a disclosure, not prohibited by law or
Egecutive order, of information which the employee

or applicant 1 bly beli id a viola-

tion of any law, rule, or regulation; or
“(B) a disclosure to the Special C¢ ! of the
Merit Systems Protection Board, or to the Inspector
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General of an agency or such other employee des-
ignated by the head of the agency to receive such

disclosures, of information which the employee or

1:, ' bl bels sd,
({4 ! J J

ment, waste of funds, or abuse of authority; or

7

“(9) take action against any employee or appli
for employment as a reprisal for the exercise of any
right of appeal granted by law, rule, or regulation.

The term ‘prohibited personnel practice’, When used in this
title, means any action deseribed in this subsection,

“(c) The head of each exeeutive agency shell be re-
sponsible for the prevention of prohibited personnel prae-
tices, for the compliance with and enforcement of applicable
civil service laws, rules, and regulations, as well as other
aspects of personnel management. Any individuel to whom
the head of an ezeeutive agency delegates authority for
personnel management, or for any aspect’ thereof, shall be
similarly responsible within the limits of the delegation.

“4d) This seetion shell not be eonstrued to estinguish
o lesser any effort to achieve equal employment opportunity
threugh afimative aetion or any nght or remedy available
to any employes or epplicant for employment in the eivil
serviee under any low; rule; or vegulation prohibiting dis-

14

1 monﬂm%mmﬂmmﬂhm&em
2 "

3

“(d) This seotion shall not be construed to extinguish

4 or lessen any effort to achieve equal employment opportunity
5 through affirmative action or any right or remedy available

6 to any employee or applicant for employment in the civil
7 service—
8 “(1) under the Civil Rights Act of 1964 (42
9 U.8.C. 2000e-16), prohibiting discrimination on the
10 basis of race, color, religion, sex, or national origin;
1 “(2) under the Age Discrimination in Employment
12 Act of 1967 (29 U.8.C. 631, 633a), prohibiting dis-
13 crimination on the basis of age;
14 “(8) under section 501 of the Rehabilitation Act of
15 1973 (29 U.8.C. 791), prohibiting discrimination on
16 the basis of handicapping condition;
17 “(4) under the provisions of this title, and rules
18 and regulations thereunder, prohibiting discrimination
19 on the basis of marital status or political affiliation; or
20 “(5) under the provisions of any other law, rule,
21 or regulation prohibiting discrimination on any such
22 basis.
23 “(e) This section shall apply with respect to an Ezecutive
A4 -y, the Administrative Office of the United States Courts,

J
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and the Government Printing Office, except that this section

o' shall not apply with respect to—

3

o

© o = o

11
12
13
14
15
16
17
18
19

21
22

24

“(A) a Government corporation;

“(B) the Central Intelligence Agency, the Defense
Intelligence Agency, the National Security Agency, and
any Exzecutive agency or unit theréof which is designated
by the President and which conducls foreign-intelligence
or counterintelligence activities; and

“(C) the General Accounting Office.

“§2303. Responsibility of the General Accounting Office

“If requested by either House of the Congress (or any
Member or committee thereof), or if deemed necessary
by the Comptroller G 1, the G 1 A ting Office

g
shall duct; en o

ing basis; audits and reviews
to assure compliance with the laws, rules, and ‘regulations
governing employment in the executive branch and in the
competitive service and to assess the effectiveness and sound-
ness of Federal personnel management.”.

(b) (1) The table of chapters for part IIT of title 5,
United States Code, is amended by adding after the item

relating to chapter 21 the following new item:
23, Merit system principl 23017

(2) Section 7153 of title 5, United States Code, is

- amended—

10
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19

20
21
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(A) by striking out “Physical handieap” in the
catch-line and inserting in lieu thereof “Handicapping
condition”; and
(B) by striking out “physical handicap” each place
it appears in the text and inserting in lieu thereof “handi-
capping condition”.

(3) The table of sections for chapter 71 of title 5,
United States Code, is amended by striking out “‘physical
handicap” in the item relating to section 7153 and inserting
in lien thereof “handicapping condition”.

TITLE I1I—CIVIL SERVICE FUNCTIONS; PER-
FORMANCB APPRAISAL; ADVERSE ACTIONS
OFFIOE OF PERSONNEL MANAGEMENT

SEc. 201. (a) Chapter 11 of title 5, United States
Code, is amended to read as follows:

“Chapter 11.—OFFICE OF PERSONNEL
MANAGEMENT

“Bec.

«1101. Office of Personnel Management.

%1102. Di ; Deputy Director; Associate D;

«1103. Functions of the Director.

41104. Delegation of authority for p )| t.

«§1101. Office of Personnel Management

“The Office of P 1 My
establishment in the Executive branch. The Office shall have
an official seal which shall be judicially noticed and shall

43 = d. Aent
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17
have its principal office in the District of Columbia, but
may have field offices in other appropriate locations.
“§1102. Director; Deputy Director; Associate Directors
“(a) There is at the head of the Office of Personnel Man-

agement a Director of the Office of Personnel Management

ppointed by the President, by and with the advice and
consent of the Senate.

““(b) There is in the Office a Deputy Director of the
Office of Personnel Management appointed by the President,
by and with the advice and consent of the Senate. The
Deputy Director shall perform such functionsl as the Director
tay from time to time prescribe and shall act as Director
during the absence 01; disability of the Director or in the event
of a vacancy in the Office of the Director.

“(c)\ No person shall, while serving as Director or
Deputy Director, serve in any .other office or position in the
Government of the United Stntes except as otherwise pro-
vided by law or by the President.

“(d) There may be within the‘Ofﬁce of Personnel Man-
agement not more than five Asisooiate Directors, as deter-
mined from time to time by the Director. Each Associate
Director shall be appointed by the Director. Suek appeint-
ments mey be mede witheut regard to the provisions of this
title governing appointments in the eompetitive serviee: Each

18

position of Associate Director shall be in the Senior Ezecutive
Service,
“§ 1103, Functions of the Director

“The foﬂowing functions are vested in the Director of
the Office of Personnel Management, and shall be performed
by the Director, or by such employees of the Office as the

Director designates—
“(1) securing accuracy, uniformity, and justice in
the functions of the Office; '

*“(2) appointing individuals to be employed by the
Office; ‘

“(8) directing and supervising employees of the
Office, distributing business among employees and
organizational units of the Office, and directing the in-
ternal management of the Office;

“(4) directing the preparation of requests for ap-
propriations for the Office and the use and expenditure
of funds by the Office;

“(5) executing, administering, and enforcing—

“(A) the civil service rules and regulations of
the President and the Office and the statutes gov-
erning the civil service; and

“(B) the other activities of the Office including

retirement and classification activities;

66
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“(8) reviewing the operations under chapter 87 of -

this title; and
“(7) such other functions as are prescribed in
part I of Reorganization Plan Numbered 2 of 1978.
““§ 1104. Delegation of authority for personnel management

“(a) Notwithstanding any other provision of this

" title—

“(1) the President may delegate, in whole or in

part, authority for p 1 gement functi
including authority for competitive examinations, to the
Director of the Office of Personnel Management; and
“(2) the Direotor may delegate, in whole or in
part, any function vested in or delegated to the Director,

including authority for competitive examinations, to the

heads of agencies in the tive branch and other
gencies employing p in the competitive serviee=
service.

*(b)(1) The Office of Personnel Management shall es-
tablish standards which shall apply to the conducting of
competitive examinations by the Office or any other agency
under authority delegated under subsection (@) of this

" section.

“(2) The Office shall establish and maintain an over-

24 &ight program to assure that compelitive examinations con-

B - R B N
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ducted under authority delegated under subsection (a) are

in accordance with the merit system principles and the stand-
ards established under this subsection.

“(c) If the Office makes a written finding, on the basis
of information obtained under the program established under
subsection (b)(2) or otherwise, that any action taken by

Boontss

an agency pursuant to authority delegated under
(a) of this section is contrary to any law, rule, or regulation,
or is contrary to any standard established under paragraph
(1) of this subsection, such action shall be invalid and the
agency involved shall take such corrective aclion as the Office
may require.”.

(b) (1) Section 5313 of title 5, United States Code, is
amended by inserting at the end thereof the following new
paragraph:

“(24) Director of the Office of Personnel Man-
agement.”.

(2) Section 5314 of such title is amended by inserting
at the end thereof the following new paragraph:

“(67) Deputy Director of the Office of Personnel

Management.”. ‘

(3) Section 5;‘;!15 of such title is amended by inserting
at the end thereof the following new paragraph:

““(122) Associate Directors of the Office of Per-
sonnel Management (5).”.

001
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(e) (1) The heading of part £ I of title 5, United States
Code, is amended by striking out “The United States Civil

Service Commission” and inserting in lieu thereof “Civil

Service Functions and Responsibilities”.

(2) The item relating to chapter 11 in the table of
chapters for part II of such title is amended by striking out
“Organization” end inserting in lieu thereof “Office of Person-
nel Management”’,

MERIT SYSTEMS PROTECTION BOARD AND SPECIAL

OOUNSEL

Seo. 202, (a) Title 5, United States Code, is amended
by inserting after chapter 11 the following new chapter:
“Chapter 12—MERIT SYSTEMS PROTECTION BOARD

AND SPECIAL COUNSEL

“Bec.

#1201, Appointment of menibers of the Merit Systems Protection Board.

%1902, Term of office; filling vacancies; removal,

%1208, Chairman; Vice Chairman.

#1904, Special Counsel ; appointment and removal.

“1905. Powers -of the Merit Systems Protection Board and Special
Counsel,

%1208, Auchont.y md msponmbths of the Special Counsel.

“1207. Hi on ints filed by the Special Counsel.

“81201. Appointment of members of the Merit Systems
Protection Board

“The Merit Systems Protection Board is composed of

3 memb inted by the President, by. and with the

i 44

advice and consent of the Senate, not more than 2 of whom

may be adherents of the same political party and none of

©W ® N W R W N e
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whom may hold another office or position in the Govern-
ment of the United States. The Board shall have an official
seal which shall be judicially noticed. The Board shall have
its principal office in the District of Columbia and may have
field offices in other appropriate locations.
““§1202. Term of office; filling vacancies; removal

“(a) The term of office of each member of the Merit
Bystems Protection Board is 7 years.

“(b) A Board member

ppointed to fill a y oc-
curring before the end of a term of office of his predecessor
serves for the remainder of that term. The appointment is
subject to the requirements of section 1201 of this title.

“(c) Any Board member appointed for a 7-year term
may not be reappointed to any following term but may con-
tinue to serve until a successor is appointed and has qualified.

“(d) A Board member may be removed by the Pres-
ident only upon notice and hearing and only for misconduct,
inefficiency, neglect of duty, or malfeasance in office.
“§1203. Chairman; Vice Chairman

“(a) The President shall from time to time designate
one of the Board members as the Chairman of the Merit
Systems Protection Board. The Chairman is the chief execu-
tive and administrative officer of the Board.

“(b) The President shall from time to time designate
one of the Board members as Vice Chairman of t-he Board.

fror feamemerslocms
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-1 During the absence or disability of the Chairman, or when
(2" the office is vacant, the Vice Chairman shall perform the
3 functions vested in the Chairman.
4 “(¢) During the absence or disability of both the
-8" Chairman’ and ' Vice Chairman, or when' both offices are

6 vacant, the remaining  Board member shall perform the
-7, functions vested in the Chairman,

8 “§1204. Special Counsel; appointment and removal

9 “The Special Coimsel of the Merit Bystems Protection
10 Board shall be appointed by the President frem ettorneys,
11 by and with the advice and consent of the Senate, for a
12 term of 7 years. The Special Counsel may be removed by
13 the President only upon notice and hearing and only for
14 misconduct, inefficiency, neglect of duty, or malfeasance in
15 office.
16 “§1205. Powers and Functions of the Merit Systems Pro-
17 tection Board and Special Counsel
18 “(a) Any member of the Merit Systems Protection
19 Board, the Special Counsel, any heaxing exeminer adminis-
20 trative law judge appointed under section 3105 of this title,
21 and any employee of the Board designated by the Board

22 may—

23 “(1) issue subpenas requiring the attendance and
24 testi y of witn and the production of d

25 tary or other eviderice from any place in the United

24

States or any territory or possession thereof, the Com-
monwealth of Puerto Rico, or the District of Columbia,
and

“(2) administer oaths, take or order the taking
of depositions, order responses to written interrogatories,
examine witnesses, and receive evidence.

“(b) In the case of contumacy or failure to obey a
subpena issued under subsection (a) (1), the United States
district court for the judicial district in which the person to
whom the subpens is addressed resides or is served may
issue an order requiring such person to appear at any desig-
nated place to testify or to produce documentary or other
evidence. Any failure to obey the order of the court may
be punished by the ;:ourt as a contémpt thereof.

“(c) Witnesses (whether appeering voluntarily or
under subpena) shall be paid the same fee and mileage

allowances which are paid subpenaed witnesses in the courts

* of the United States.

“(d) In addition to functions otherwise provided in
this title, the Board shall have such functions as are pre-
scribed in part 1T of Reorganization Plan Numbered 2 of
1978.

““§ 1206. Authority and responsibilities of the Special
Connsel
“fa) The Speeial C 1 may ive and e

¢01
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logotions of prohibited B | practiocs deseribed in
coction 2902} of this tilo and moy leko sel setion 68
provided in this seetion:

“(b) Tpen the request of eny porsen; the Speeial
Councel sholl conduet an investigation if the Special Counsel
has resson to believe thet o peronnel eetien was taken; or
istobe&akemesoremﬂtohpnkibitedpemmelp!mﬁeez

%hmmmwmm'

disclosure; not probibited by law; rule; or regulation; of in-
formation concerning & viclation of eny law; rule; or regule-
tion; the Speciel Counsel; excopt as provided in paregraph
{2} of this subseetion—
the identity of the eomplainent withous the eonsent of
queh diselosure is unaveideblo during the eourse of the
“(B} mey order & stay of eny personsel action
whieh weuld have o substantiel end adverse ccenomie
impaet on the employee; and
“4C) if the Speeisl Counsel determines thet re-
prisel hao been taken against an employee; may ropor
tho matter to the heod of the egeney invelved; and re-
quire the head of sueh ageney to tale any netion ordered
by the Speeial Counsel; including ling personnel

© 0 =1 Tt B W N M
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mwammmmn
pact on the employoe and stepping P 1 preeti
swhich result in the haresement of tho employeer

Refusal to earry out setions orderod by the Special Counsel
may be eouse for diseiplinary setion by the Speeial Counsel
under subsestion {i)- of this seotion:

49} Parogroph {1 (B} and {C) of this subscetion
shall net apply in the ease of o perconnel action which is of
o type thet is appealablo to the Merit Systems Protection
Board under seetion 7701 of this title:

“(a)(1) The Special Counsel shall receive any alle-
gation of a prohibited personnel practice and shall investi-

gate such allegation to the exlent mecessary to determine
if there are reasonable grounds to believe that a prohibited
personnel praclice exists or has occurred.

“(2) if the Special Counsel terminates any investigati

under paragraph (1) of this section, the Special Counsel

shall prepare and transmit to any person on whose allega-
tion such investigation was initiuted a written stalement
summarizing the results of such investigation and setting
forth the reasons for its termination.

“(3) In addition to authority granted under paragraph
(1) of this subsection, the Special Counsel may, in the ab-

sence of an allegati duct an investigation for the pur-

c4

pose of determining if a prohibited personnel practice exists

€01
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or has occurred.
“(b)(1) If the Special Counsel determines that there
are reasonable grounds to believe—

“(4) that a personnel action was taken, or is to he
laken, as a result of a prohibited personnel practice;
and

“(B) that such personnel action would have a sub-

pact on the employee involved;

the Special Counsel may order a stay of such personnel

stantial and adverse i

action for 30 calendar days or such longer ‘period as the
Board may prescribe under paragraph (2) of this subsection.
“(R) If the Board—

“(4) has received a petition of the Special Counsel
for an extension of a stay under paragraph (1) of this
subsection, and

- “(B) concurs in the determination of the Special
Counsel under paragraph (1), after an opportunity is
provided for oral or written comment by the Special

Counsel and the agency involved,
the Board may extend the period of a stay under this subsec-
tion for such period as it considers appropriate. If the aggre-
gate period of the stay, as proposed to be extended, will not
exceed 60 days, the funclion of the Board under this para-
graph may be performed by any one member of the Board.
“(c) (1) In any case involving alleged reprisal for—

28
“(4) any disclosure, not prohibited by law or Ez-

order, of information which an employee reason-
ably beli ide a violation of any law, rule, or
regulation, or

“(B) any discl e to the Special Counsel, or to

any Inspector General of an agency or such other em-
ployee as is designated by the head of an agency to re-

- ceive such disclosure, of infor
7 Ll.7 hels. ) ;. g 4' wa&w of

funds, or abuse of authority,

the Special Counsel, Inspector General, or other employee,
as the case may be, shall not disclose the identity of the com-
plainant without the of the complai:
officer or employee’s investigation under subsects (a) or
during an agency's investigation under paragraph (2) of
this subsection, unless the Special Counsel determines such
disclosure is unavoidable in order to effectively carry out such

t during such

investigation.

“(2) In any case in which the Special Counsel receives
information described in paragraph (1) (4 ) or (B), the
Special Counsel shall determine whether the information war-

Tants an investigation and, if inv stigation is determined to
be warranted, the Special Counsel shall— T
“(A') transmit the information to the head of the
agency involved;;

which an employee.

¥01
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“(B) require the agency head to conduct an investi-
gation of the information and related matters trans-
mitted by the Special Counsel and report, in writing,
its findings to the Special Counsel and the General Ac-
counting O fice.

“(8) The General Accounting Office shall ezamine any
agency findings reported to it under paragraph (2)(B) to
determine whether the agency investigation involved was
adequate and whether the corrective action, if any, taken
by the agency is adequate. The General Accounting Office
shall report the resulls of such an ezamination to the Con-
gress if the agency investigation or any corrective action
by the agency is inadequate.

“(d) If the Special Qounsel determines that there are
prohibited personnel practices which require corrective ac-
tion, the Special Counsel mey shall report such determi-
nation together with any findings or recommendations to
the Merit Systems Protection Board, the agency involved,
and to the Office of Personnel Management, and may report

such determination, findi and 7 dations to the

l "

President. The Special Counsel may include in such report
suggestions as to what corrective action should be taken, but
the final decision on what corrective action should be taken
shall be made by the agency involved, subject to guidance
and instruction from the Office of Personnel Management.

30
The Speeial & | may furnish o copy of sueh repert to
the President and to the Congr

“(e) If, in the course of the any investigation, the

Special Counsel determines that there is reasonable cause to
believe that a criminal violation by an employee has oc-
curred, the Special Counsel shall report such determination
to the Attorney General, and to the head of the agency in-
volved, and shall submit a copy of such report to the Director
of the Office of Personnel Management and the Director of
the Office of Management and Budget. Any other violation
of any law, rule, or regulation shall be reported to the head
of the agency involved. The Special Counsel mey shall
require, within 30 days of receipt of the such report, a certi-
fication by the head of the agency which states—
“(1) that such head has personally reviewed the
report; and
“(2) what action has been, or is to be, taken, and

when such action will be completed.
The Special Counsel shall maintain and make available to
the public a list of noncriminal matters referred to agency
heads and their certifications of actions taken.

“(f) (1) In addition to the authority otherwise pro-
vided in this section, the Special Counsel smeay shall, except as
provided in paragraph (2) of this subsection, conduct an

g0t
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1 investigation of any ether elleged prohibited practice which
2 eonsists of allegation concerning—
-3 “(A) political activity by sny employee which is
prohibited under subchapter III of chapter 78 of this
title;

“(B) political activity by any State or local officer
or employee which is prohibited under chapter 15 of
this title;

© ®» N e o

“(C) arbitrary or capricious withholding of infor-
10 mation prohibited under section 552 of this title;

11 “(D) sueh personnel praetices es ere prohibited
12 by the eivil serviee rules and regulations; ineluding such
13 praetiees activilies prohibited by any civil service law,

14 rule, or regulation, including any such activity relating
15 to political intrusion in persorinel decisionmaking; and
16 “(E) involvement by any employée in any pro-

17 hibited discrimination found by any court or appropriate

18 administrative authority to have occurred in the course
19 - of any personnel action.
2 “(2) The Special Counsel shall make no investigation

21 of any ullegation of any prohibited preetice activity referred
22 to in subparagraph (A), (D); or (E) of paragraph (1)
23 of this subsection if the Special Counsel determines that such

S v A W N -
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allegation may be more appropriately resolved under an
administrative appeals procedure,

“(g) During any investigation initiated under subsec-
tion (a) or {6} (f) of this section, no disciplinary action
shall be taken against any employee for any alleged pro-
hibited activity under such investigation or for any related
activity, without the approval of the Special Counsel.

{41} Brcept as provided in porogeaph {2} of thia
subseetion; if the Speeinl Counsel determines; efter any
investigation under this seetion of any prohibited personnel
proctico by any employee; thet disciplinary setion should bo
taken against such employee beeause of such prohibited per
sonnel praetiee; the Speeial G 1 shall prepare o writh
complaint agoinst such employee containing such dob
tion end p such complaint together with o statoment
of suppertinig facts to the Merit Systems Proteetion Board
or to & hearing examiner eppeinted under ceotion 3105 of
¢his title and designated by the Beard:

“42) In the ease of o Presidential appoinice; such eom-
plaint and stetement shall be p ted to the President in
Heu of the Board or o hearing ezaminer referrod to in para-
graph (1) of this subseetion:

“{i}- The Speeial C. 1 moy bring diseiplinery netion;
in d with the p 4 set forth in seetion 1207
of this title against any employee whe knowingly and will

901
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ﬁaﬂynﬂaﬂesorfaihtoeemplywiekmorderofbhew
Counel under subsestion -{o}-{1}) of this seetion er en order
of the Merit Systems Proteetion Board. Noncomplienee by
any employee Who is & Presidential appointee shell be re-
ported o the President by the Speciat Counsel:

“(h)(1) Escept as provided in éara!}raph (2) of this
subseotion, if the Special Counsel defermines that discipli-
nary action should be taken against any employee—

“(A) after any investigation under this section, or

. “(B) on the basis of any knowing and willful re-
fusal or fgilure by an employee to comply with an order
of the Special C’owm;el under subsection (b) or (c) of
this section or an order of the Merit Systems Protection

Board.
¢the Special Counsel shall prepare a written complaint against
such employee containing such determination, together with
a statement of supporting facts, and present such complaint
and statement to the employee and the Merit Systems Protec-

tion Board in accordance with seotion 1207 of this tide.

“(2) In the case of a Presidential appointee, any com-

plaint and statement regarding proposed disciplinary action

shall be presented lo the President for appropriate action in

liew of being presented under section 1207 of this title.
“4} (i) The Special Counsel may appoint such legal,

S o s W N e
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administrative, and support personnel as may be necessary
to perform the functions of the Special Counsel.

“{e} (j) The Special Counsel may prescribe sueh regu-
laﬁonsum&ybeaeeess&ﬁferhwsﬁg&ﬁoﬂﬂundef&his
seetion relating to the recvipt and investigation of malters
under the jurisdiction of the Special C. I. Such regula-
tions shall be published in the Federal Register.

“{} (k) The Special Counsel shall not issue any ad-

visory opinion concerning any law, rule, or regulation (other
than chapter 15 and subchapter III of chapter 73 of this
title, or any rule or }egulation thereunder) .
“(m) The Special Counsel shall prepare and submit an
annual refort to the President and to the Congress on—
“(1 ) the investigation and disposition ’of each case
considered by the Special Counsel Juring the ﬁmﬁal
period owéred by such report; and
“(2) actions by the Special Counsel on edch case
referred by the Special Counsel to the President during
such annual periot.
“§1207. Hearings and decisions on complaints filed by the
Special Counsel
“Any employee egeinst whem & complaint has been
prosented to the Merit Systems Protection Board or & hear-
ing eseminer under seetion 1206 of this tile shell be entitled
to an ageney hearing on the record before the Board or o

L0T
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Learing examiner appointed under seotion 3106 of this title
m&desiga&tedbybhel%eud:hthee&seo!nsm“loed
offioer or cmployee under chapter 15 of this title; sueh hear
ing chall be eondueted in aecordance with seetion 1505 of
this title: There may: be no administrative appeal from a final
erder of the Beerd: A Snal order of the Boerd mey impese
diseinli action including removel; demotion; dek

from Federal employment for o period not to exeeed b yoars;
cugpension; reprimend; o e eivil pemsliy net to ezecod
&O%E&eemeofmysmeeenleedoﬁeerorémpleyee
mm&&wmmma«a&miﬂm
ance with section 1506 of this title: An employee subjeet to
o fnal ordes imposing disciplinery, ackion moy cblain judicel
seview of the final erder of tho Beard in the United Stetes
Gomd,&ppedsier&eeimﬁt'mwhiehmebempbyeem
employed e the time of the aetion-"

“(a) Any employee against whom a plaint has been
presented to the Merit Systems Protection Board under sec-
tion 1206 of this title shall be entitled to—

“(1) a reasonable time lo answer orally and in

writing and to furnish affidavits and other documentary

evidence in support of the answer;
“(2) be represented by an atiorney or other repre-

sentative;
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N [ - R S R T S -

& R

36

“(3) a hearing before the Board, an administrative
law judge appointed under section 3105 of this title and
designated by the Board, or such other employee of the
Board designated by the Board to conduct such hearing;

“(4) have a transcript kept of any hearing under
paragraph (3); and .

“(5) a written decision and reasons therefor at
the earliest practicable date including a copy of any

final order imposing disciplinary action.
“(b) A final order of the Board may impose disciplinary

action isting of 7 l, reducti

'y

in grade, debarment
from Federal employment for a period not to exceed 5 years,
jpension, reprimand, or an t of a civil penally

not to exceed $1,000.

“(c) There may be no administrative appeal from an
order of the Board. An employee subject to a final order
imposing disciplinary action under this section may obtain
judicial review of such order in the United States district
court for the judicial district in which such employee resides.

“(d) In the case of any State or local officer or em~
ployee under chapter 15 of this title, the Board shall con-
sider such case in accordance with the provisions of such
chapter.”.

(b) Any term of office of any member of the Merit
Systems Protection Board serving on July 1, 1978, shall

[ECOUIE R
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é 1 continue in effect until such time as such term would expire 1 PERFORMANCE APPRAISAL
3 5 under section 1363 1102 of title 5, United Btates Code, as 2 Bec. 208. (s) Chapter 43 of title 5, United States
;L;' 3 in effect immediately before the effective date of this Act, 3 Code, is amended to read as follows: ‘
4 4 and upon expiration of such term, appointments to such 4 “Chapter 43~PERFORMANCE APPRAISAL
3
' 5 office shall be made under suek section 1202 of such title 5 “SUBCHAPTER I—GENERAL PROVISIONS
” 6 as amended by this Act. :Z“m Definitions. . .
7 (o) (1) Section 5314(17) of title 5, United States Zﬁ mmﬁmmmm
g Code, is amended by striking out “Chairman of the United “4305. Regulationa.
9 States Civil Service Commission” and inserting in lien there- 9 “§4301. Definitions
10" of “Chairman of the Merit Systems Protection Board”. 10 “For the purpose of this subchapter—
1 (2) Section 5315(66) of such title is amended by 1 “(1) ‘agency’ means—
12 striking out “Members, United States Civil Service Com- 12 " “(A) an Executive agency;
13 mission” and inserting in lieu thereof “Members, Merit 13 “(B) the Administrative Office of the United
14 Bystems Protection Board”. " States Courts; and
15 (8) Section 5315 of such title is further amended by 15 “(C) the Government Printing Office;
16 adding at the end thereof the following new paragraph: 16 but does not include—
17 «(123) Bpeciel Counsel of the Merit Systems 17 “(i) the General Accounting Office;
18 Protection Board.”. 18 “(ii) the Central Intelligence Agency, the De-
19 (4) Paragraph (99) of section 5316 of such title is 19 fense Intelligence Agency, and the National Secu-
20 hereby repealed. 2 rity Agency, and, as determined by the President,
21 (d) The table of chapters for part II of title 5, United 21 an Executive agency, or unit thereof, which con-
22 States Code, is amended by inserting after the item relating 2 ducts foreign intelligence or counterintelligence
23 to chapter 11 the following new jtem: 23 activities;
«12, Merit Systems Protection Board and Special Connsel..... 1201”. o “(iii) a government corporation; and

% “(iv) an agency or unit of an agency excluded

601
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from coverage of this subchapter by regulation of
the Office of Personnel Management; and
“(2) ‘employee’ means an individual employed in
or under an agency, but does not include—

“(A) an employee outside the United States
who is paid in accordance with local native Ppre-
vailing wage rates for the area in which employed;

“(B) an individual in the Foreign Service of
the United States;

“(C) a physician, dentist, nurse, or other em-
ployee in the Department of Medicine and Surgery,
Veterans’ Administration, whose pay is fized under
chapter 73 of title 38;

“(D) & hearing examiner an administrative
law judge appointed under section 3105 of this title ;

“(Ei an individual in the Senior Executive
Service ;

“(F) an individual appointed by the President,

or

“(@) en individual occupying a position ex-
cluded from coverage of this ehapter subchapter
by regulations of the Office of Personnel Manage-
ment.

-—ﬁ
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anee whieh feils to meet established requirements in
oRe or more eritieal elements of the job:
“(3) ‘unacceptable performance’ means perform-
ance of an employee which fails to meet established per-
formance standards in one or more critical elements of

Bk

such employee’s position.

“§4302. Establishment of performance appraisal systems

“(a) Each agency shall develop one or more perform-

ance appraisal systems which—

“(1) provide for periodic appraisals of job perform-
ance of employees;

“(2) encourage employee participation in estab-
lishing performance objeetives standards; and

“(3) use the results of performance appraisals as
& basis for training, Tewarding, reassigning, promoting,
demeting; reducing in grade, retaining, and separating
employees.

“(b) Under such regulations as the Office of Personnel

Management shall prescribe, each performance appraisal
system shall provide for—

1181
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“(9) rosogeising ond rewarding ompl whoso
performance so Warrants;
i(%-)-assioﬁagemployeeewbesoperﬁemmeisua—
aeecpteble to improvo; and
“4) rensvigning; demeting; or soparaiing em-
yloyeeswbesepe!fommmimestebemeepwbl&
“(1) establishing performance standards for each

employee under such system;

“(3) icating such standards to such em-

ployee at the beginning of an appraisal period and in-
dicating to the employee at such time which of such
standards are for critical elements of the employee's
position; '

“(8) evaluating such employee during such period
on such standards;

“(4) recognizing and rewarding employees whose
performance so warrants;

“(5) assisting employees in improving unacceptable
performance; and

“(6) reassigning, reducing in grade, or separaling
employees who continue to have unacceptable perform-

ance.

ﬂ&mﬁeﬁonshsedonmeeephblegeﬁonmee

%thwﬁm#ﬁsmﬁmﬁem
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ofnageneymayosanyﬁmedemeeeouemmaaemployee
whese performance is unsecepiable:

%}awmﬁmu«m«mm
the servieo under this section is entitled to—

ﬁmum%mmmmd
udofpeﬁomeeud&hemkwbieb&heemplq—
eo's performance is unnceeptable;

42} an atterney or other representative;

{3} reply to the netiee orally and in writing;

“{4) an oppertunity during the netice period to
demonstrate aceepiable performance; and

{5} o written decision which states the reasens for

bhead; hos beon eoneurred in by an employee who isin e

sotion:

(e} The head of an ageney may; under regulations
proceribed by saeh egeney heod; extend the notice peried
under subseetion (b} of this seetion for mot meore than 30
doys: An ogeney head may extend such o notice period for
meore than 30 days enly in aceordance with regulations issned
by the Office of Personnel Monegement: The deeision to
retein; remove; or demete en employee shell be made within
80 deys after the date of the expiration of the netiee peried

|99}
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and mby foke into adeoust other failures to pesform acoept-
ably during the 1-year period ending on the dete on which
the eetion is eommeneed:

“(dy I no setion is takén beesuse of performence
performenee . continues to be seeepiablo for one year from
the date of the written advanee notiee provided under sub-
seotion (b} of this seetien; eny entry or other netetion of
the teble peri shell be removed from official

P P

‘records releting to sueh employee:

“{e} An employee who is o preference eligible or is
in the competiéive servico and who hes been demoted o
semoved under the provisions of subscotion (b} of this seo-
tion may bppesl tho setion fo the Merit Systemo Proteotion
Board Tho appesl chall be conductod in accordance with
tho procodures cstablished in seétion 7701 of this tile: Tho
appeals officor chall conduet an evidentiory heoring only if

“there are disputé ning moteriel issued of faet requiring

pmhﬁmefeﬁdeae&%en&ereismgem&aeisme
a8 to any meterial fact; the eppesls officer chall grant o
Gummery decision for the party entitled to sueh decision a8
o matter of low- The decision of the egeney shell be sus-
tainod by the appeals officer unless the employee chows
that—

W 00 €9 o Gt o W N -
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41} the egeney’s proeedures eonteined ervor theb
substantially impaired the rights of the employee;

“{2). the demetion or Femevel wes based on dis-
eriminotion prohibited by seetien 2302{b)}-{1} of this
ttle; or

£43). the decision to demete or remeve was arbi-
trary oF eaprieious:

“§ 4303. Actions based on unacceptable performance
“(a) Subject to the provisions of this section, an agency

7,
{gat 4

may remove or reduce in grade an tabl

for 7
performance.

“(b) An employee whose 7 1 or reduction in grade
13 proposed under ¢his section is entitled to—

“(1) 30 days' advance written notice of the pro-
posed action which identifies—

“(A) the instances of unacceptable performance

by ¢the employee which occurred during the 1-year

period ending on the date of the notice and on

which such action is based; and

“(B) the critical elements of the employee's
position involved in such inst of ptable
performance;

“(2) be represented by an attorney or other
representative;

“(3) reply to the notice orally and in writing;

(41!
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“(4) an opporiunity during the motice period to
demonstrate acoeptable performance; and
“(5) a written decision which—
“(4) specifies the instancen of unacoeplabl
performance by the employee and on which the

reduction in grade or removal is based, and

“(B) unless proposed by the agency head, has
been comcurred in by an employee who is in @
higher position than the employee who proposed the
action.

“(c) An agency may, under regulations preseribed by
the head of such agency, extend the notice period under sub-
section (b) (1) of this section for not more than 30 days.
An agency may extend such motice period for more than
30 days only in accordance with regulations issued by the
Office of Personnel Management. The decision to retain, Te-
move, or reduce in grade an employee—

“(1) shall be made within 30 days after the date of
the expiration of the notice period, and

“(2) may be baaed only upon those instances of
unacceptable performance by the employee for which
the notice and other requirements of this section are com~
plied with.

“(d) If no action is taken because of performance im-

pr t by the employes during the motice period and

46
the employee's performance conti to be dcceptable for
one year from the date of. the written advance notice pro-
vided under subsection (b)(1) of this section, any eniry
or other notation of the ptable performance for which
aotion was proposed under this section shall be removed
from agency records relati g to such employ
" ‘u(e) An employee who is a preference eligible or is
in the competitive service and who has been reduced in grade
or removed under the provisions of subsection (b) of this
section may appeal the action to the Merit Systems Protection
Board. The appeal shall be conducted in accordance with
the appellate procedures established in section 7701 of this
title.
“ (f) This section does not apply to—
“(1) the demetion reduction to the grade previously
beld of 2 supexvis-ot who has not completed the proba-

tionary period under section 3321 (a) (2) of this title
in an initial supervisory position.

“(2) the separation or demetion reduction in grade
of an individual in the competitive service who has net
eompleted is serving & probationary or trial period or
who has not completed one year of current continuous
employment under other than a temporary appointment
Jimited to one year or less, or

“(3) the tion or demotion reduction in grade

i 4

of an individual in the excepted service who bas not com-

g1l
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pleted one year of current continuous employment in
the same or similar positions.
“§ 4304. Responsibilities of the Office of Personnel Man-
agement
“(a) The Office of Personnel Management shall make
technical assistance available to agencies in the development
of performance appraisel systems.

" “(b) If the Office of Personnel Management determines
that a system does not meet the requirements of this sub-
chapter (including regulations pre.scribed under section
4305), the Office of Personnel Management shall direct the

agency to impl t an appropriate system or to correct
operations under the system, and any such agency shall
take any action so required.
‘§ 4305. Regulations
“The Office of Personnel Management may prescribe
regulations to carry out the purposes of this subchapter.”
(b) The item relating to chapter 43 in the table of
chapters for part III of title 5, United States Code, is

amended by striking out “Performance Rating” and inserting

17

in lieu thereof “Per A
ADVERSE AOTIONS
Sgo. 204. (a) Chapter 75 of title 5, United States
Code, is amended by striking out subchapters I and II and
inserting in lien thereof the following : .

48
“SUBCHAPTER I—SUSPENSION FOR 86 14 DAY
OR LESS

ok

“§ 7501. Definitions

“For the purpose of this éubchapmr——

1
2
3
4
5 “(1) ‘employee’ means an individual in the com-
6 petitive service who hes eompleted is not serving a pro-
7 bationary or trial period under an initial appointment
8 of 83 a superviser or menager or who has completed 1
9 year of current continuous employlﬁént in the same or
10 similar positions under other than a temporary appoint-

un ment limited to 1 year or less, but does not include—

12 “(A} on individual in the Senior Executive
13 Service; er

14 B} an individual eecupying & pesmen ex-
15 cluded from coverage of this subehapter by regala-
16 tion of the Office of Personnel Management; a;d
17 “(2) ‘suspension’ means the placing of an em-
18 ployee, for disciplinary reasons, in a temporary status

19 without duties and pay.
20 “§7502. Actions covered
21 “This subchapt lies to &

144

pension for 30 14 days
22 or less, but does not apply to a suspension under section 7532
23 of this title or an action initiated under seetion 204 of Re-
21 organization Plon Numbered 2 of 1078: section 1206 of this
25 title.

141!
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“§ 7508. Cause and procedure

“(a) Under regulations prescribed by the Office of
Personnel Management, an employee may be suspended for
80 14 days or less only for such cause as will promote the
efficiency of the service.

“(b) An employee against whom a suspension for 30 14
days or less is proposed is entitled to—

“(1) & an advance written notice stating the spe-
cific reasons for the proposed action;
“(2) & reasonable time to answer orally and in
writing and to furnish afidavits snd other documentary
, evidence in support of the answer;
“(8) be meemp&med represented By an attorney or

other répr_esentative ;and o

“(4) a written decision and the specific reasons
therefor at the earliest practicable date.

“(c) An agency may provide, by regulation, for a hear-
ing which may be in liew of or in addition to the opportunity
to answer provided under subsection (b)(2) of this section.

“(d) Copies of the notice of proposed action, the aWer
of the employee if written, a summary thereof if made orally,
the notice of decision and reasons therefof, and any order
effecting the suspension, together with any supporting ma-
terial, shall be maintained by the agency and shall be fur-
nished to the Merit Systems Protection Board upon its re-

W 0 =\ o, Gt B W N M
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quest and to the individual affected upon such individual's

request.
“§ 7504. Regulations
“The Office of Personnel Management may prescribe
regulations to carry out the purposes of this subchapter.
“SUBCHAPTER II-REMOVAL, SUSPENSION FOR
MORE THAN 30 14 DAYS, REDUCTION IN
GRADE OR PAY, OR FURLOUGH FOR 30 DAYS
OR LESS
“g7511. Definitions; application
“(a) For the purpose of this subchapter—
“(1) ‘employee’ means—
“(A) an individual in the competitive service
who has esmpleted is nol serving a probationary or

trial period under an initial appointmen. er es e

guperviser or mamager or who has completed 1

year of current confinuous employment under other .,

than a temporary appointment limited to 1 year or
less; and

*(B) a preference eligible in an Executive
agency in the excepted service, and a preference
eligible in the United States Postal Service and
the Postal Rate Commission, who has completed one
year of current continuous service in the same or

similar positions;

SIT
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“(2) ‘susp ’ has the ing as set forth in
section 7501 of this title;

“(3) ‘grade’ means a level of classification under
a position classification system;

“(4) ‘pay’ means the rate of basic pay fized by
law or administrative action for the position held by
an employes; and

*“(5) ‘furlough’ means the placing of an employee
in & temporary status without duties and pay because
of lack of work or funds or other nondisciplinary ressons.
“(b) This subchapter does not apply to an employee—

“(1) whose appointment is required to be con-
firmed by, or made by and with the advice and con-
sent of, the Senate;

“(2) whose position has been determined to be of
a confidential, policy-determining, or policy-advocating
character by— oy -

H ati

“(A) the Office of Personnel Management for
a position that it has excepted from the competitive
service ; or

“(B) the head of an agency for a position
which is excepted from the competitive service by
statute; or
“(3) whose position is in the Senior Executive

Service.

15
16
17
18
19
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“(c) The Office of Personnel Management may provide
for the application of this subchapter to any position or
group of positions excepted from the competitive service by
regulation of the Office of Personnel Mana~ement.
“§7512. Actions covered
“This subchapter applies to—

“(1) aremoval;

“(2) a suspension for more than 30 14 days;

“(3) a reduction in grade;

“(4) = reduction in pay of en amount ezeceding
one siep of the employeels grede o 3 pereent of the
empbfeels basie pay; and

“(5) a furlough of 30 days or less;

but does not apply to—

911

“(A) a suspension or removal under section 7532
of this title; 4

“(B) a reduction in force action under section
3502 of this title,

“(C) the demotion reduction in grade of a super-

visor who has not pleted the probationary period

under section 3321 (a) (2) of this title in an initial
supervisory position if such demetion reduction is to
the grade held immediately before becoming such a
supervisor,
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“(D) a demetion reduction in grade or removal
under seotion 4303 of this title, or
“(E) an action initiated under seetion 264 of Re-
Wmnmmedsdm&mmzzos
of this title.
“§7513. Cause and procedure

“(a) Under regulations prescribed by the Office of Per-
sonnel Management, an agency may take an action covered
by this subchapter against an employee only for such cause
as will promote the efficiency of the service.

“(b) An employee against whom an action is pro-
posed is entitled to—

“(1) at least 30 days’ advance written notice, ex-
cept when there is reasonable cause to believe the em-
ployee has committed a crime for which a sentence of
imprisonment can be imposed, stating the specific rea-
sons for the proposed action;

“(2) a reasonable time, but not less than 7 days,

to answer orally and in writing and to furnish affidavits.

and other documentary evidence in support of the
answer;

“(3) be aecempanied represented by an attorney or

other representative; and

© o -1 o o A W N
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“(4) o written decision and the specific reasons
therefor at the earliest practicable date.

“(c) An agency may in ite diseretior provide by regu-
lation for a hearing which may be in lieu of or in addition to
the opportinity to answer provided under subsection (b) (2)
of this section.

“(d) An employee against whom an action is taken
under this section is entitled to appeal to the Merit Systéms
Protection Board under section 7701 of this title.

“(e) Copies of the notice of proposed action, the answer
of the employee when written, a summary thereof when
made orally, the notice of decision and reasons therefor, and
any order effecting an adverse action covered by this sub-
chapter, together with the supporting material, shall be main-
tained by the agency and shall be furnished to the Merit
Systems Protection Board upon its request and to the indi-
vidual affected upon such individual’s request.

“§7514. Regulations

“The Office of Personnel Management may prescribe
regulations to carry out the purposes of this subchapter.”.

(b) The table of sections for chapter 75 of title 5,
United States Code, is amended by striking out all the items
preceding the item relatiug to subchapter IIT and inserting
in lieu thereof the following:

L1T
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“Chapter 75—~ADVERSE ACTIONS
“SUBCHAPTER I—SUSPENSION OF 30 14 DAYS OR LESS

“Sec.

“7501. Definitions; application.

“7502. Actions covered.

“7508. Cause and procedure.

7504, Regulations.

“SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE
THAN 30 14 DAYS, REDUCTION IN GRADE OR PAY, OR
FURLOUGH FOR 30 DAYS OR LESS :

“7511. Definitions; application.

“7512. Actions covered.

“7513. Cause and procedure.

“7514. Regulations.”.

APPEALS
SE0. 205. Chapter 77 of title 5, United States Code, is
amended to read as follows:

“Chapter 77.—APPEALS

:::1;1. Appellate procedures.
«7702. Judicial review of decisions of the Merit Systems Protection
Board. :

“§7701. Appellate procedures

“(a) An employee, or applicant for employment, may
submit an appeal to the Merit Systems Protection Board
from eny action which is appealable to the Board under
any law, rule, or regulation. An appellant shall have the
right—te be sccompenied by en attorney or other representa-
tive: The eppeal shell be p d in ;! with rega-
lations preseribed by the Beard:

“(1) to a hearing for which a transoript will be

kept; and P e e et
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“(2) to be represented by an attorney or other
representative.
Any such appeal shall be processed in accordance with
regulations prescribed by the Board.

“(b) The Board may refer eny ease appealable to it to
an appeals officer; or o hearing ezeminer eppoeinted under
seetion 3105 of this title; whe hear any case appealed to it
or may refer such case to an administrative law judge ap-
pointed under section 3105 of this title or other employee
of the Board designated by the Board to hear such cases.
The Board, administrative law judge, or other employee
(as the case may be) shall make a decision—

“41) en the reeord after receipt of the written
representations of the parties and after opportunity for

a hearing under subsection (a)(1) of this section. 5 er

£43) where there are materiel issues of faet re-
quiring presentation of evidenee; after eondueting an

“{e} The deeision of the ageney shell be sustained by
the appeels offieer or b unless the employee

shows that—
substantially impeired the rights of the employee;
1433 such deeision was based on diserimination pro-
hibited by seetion 3302-(b)-{1)- of this sidles or

811
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“(3) oueh deeision was erbitrery or eaprieious:
“(o)(1) Subject to paragraph (2) of this subseotion,
the decision of the agency shall be sustained under subsec-
tion (b) only if the agency’s decision is supported by a pre-

ponderance of evidence.
“(é) Notwithstanding paragraph (1), the agency's de-
cision may not be sustained under subsection (b) if the

employee—
“(A) shows harmful error in the application of
the agency's procedures in arriving at such decision;
“(B) shows that such decision was based on dis-
crimination prohibited by section 2302(b)(1) of this

title; or PO T

(C) shows that such decision was not in accordance
with law;

““(d) (1) Any decision under subsection (b) of this sec-
tion shall be final unless a party to the appeal or the Director
of the Office of Personnel Management petitions the Board
for a review within 30 days after receipt of the decision,
unless the Board, for good cause shown, extends the 30-day
period or reopens and reconsiders a case on its own motion.
One member of the Board may grant a petition or otherwise
direct that a decision be reviewed by the full Board. This
proeedure The preceding sentence shall not apply if, by law,

®W O =\ M B W N M
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a ision of & heerk i an administrative law

-3

judge is required to be acted upon by the Board.

“(2) The Director of the Office of Personnel Manage-
ment may petition the Board for a review under paragraph
(1) of this subsection only if the Director is of the opinion
that the decision is erroneous and will have a substantial
impact on civil service laws, rules, or regulations under the
jurisdiction of the Office of Personnel Management.

#{e}1)- Subjeet to paragraph {2} of this subseetion;
in the ease of any eomplaint of diserimination which under
title VI of the Civil Righte Aet of 1864 {42 T-S:C: 2000e
eb seq:) is required to be heard by the Board; an appeals
offieer assigned to hear diserimination complaints filed under
section 7H7{b} of the Civil Rights Aet of 1964 (42 U8:C:
2000e-16{b)) may meake o deeision on the reeord or eon-
duet an evidentiary hearing; oo the eireumstances may war-
rent; pursuant to reguletions preseribed by the Board:

“42}) An appeal mey be heard under paregroph (1} of
this subseetion if the employee; or applieant for Federal
employment; submits the diserimination eomplaint to the
ageney; which shell bave 60 days to resolve the eomplaint:
I the eomplaint is not resolved to the setisfaetion of the
eompleinant or if the ageney fails to issue o fnal decision
thereon within 60 deys; the eomplainant may eppeal to the
Board: Such an appeel must be submitted within 30 days of

611
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notics to the eomplainant of the ageney’s deeision or follow-
ing enpiration of the 60-day period if the egeney hes foiled
to isue o deeision on the eomplaint: Cless eomplaints of
diserimination mey be preeessed by an eppeals offieer pur-
suent bo regulati ibed by the Beard

() b 4

[“(e) The Equal Employment Opportunity Commis-
sion may delegate to the Merit Systems Protection Board
the authority to provide an employee with a preliminary
determination on the issue of discrimination whenever, as
part of a complaint or appeal before the Merit Systems
Protection Board on other grounds, the employee involved
alleges a violation of section 717 of the Civil Rights Act of
1964 (42 U.S.C. 2000e-16), the Age Discrimination in
Employment Act of 1967 (29 U.S.C. 631, 633a), or sec-
tion 501 of the Rehabilitation Aot of 1973 (29 U.S.C. 791).
Nothing in the subseotion shall be construed to authorize
the Equal Employment Opportunity Commission to dele-
gale the function of making a final determination concerning
such issue of discrimination.]

“(f) Members of the Board end hearing eseminers or
eppeals officers assigned by the Beard The Board, or an ad-
ministrative law judge or other employee of the Board desig-
naled to hear a case, may—

“(1) consolidate appeals filed by two or more

appellants, or
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“(2) join two or more appeals filed by the same
appellant and hear and decide them concurrently,
if the Board or the oppenls efficer; as the ease may be;
determines in is diseretion if the deciding official or officials

hearing such cases are of the opinion that such action could
result in the appeals’ being processed more expeditiously
and such action would not prejudiee the pasties adversely
affect any party.

“g) Netwithstanding any other provision of law; en
empleyee who hes been affeeted by en aetion eppeaiable bo
the Beerd end who alleges thet diserimination prohibited
by seetion 2302{b)-{1} of this title wes a besis for the action
shell have both the issue of diserimination and the eppeal-
able setion decided by the Board in the eppeal decision under
the Board’s eppellate proeedures:

“fh} (g) Members of the Board; henring exeminers;
end appesls officers assigned by the Beard The Board, or an
administrative law judge or other employee of the Board
designated to hear a case, may require payment by the
agency whieh is the lesing party to e proeceding before the
Beard; involved, of reasonable attorney fees incurred by en
employee, if the employee is the prevailing party and the
deciding official or officials determine that payment by the

agency is w d. en the g ds thet the ageney’s aetion

021
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) Tho Board may; by regulasion; provido for oliorns
sive methods for seitling mosters subject to the appellat
usisdietion of the Boord: "
“(h) The Board may, by regulation, provide for one
or more allernative methods for settling matters subject to
the appellate jurisdiction of the Board which shall be appli-

cable at the election of an employee who is not in a unit for
which a labor organization has been accorded exclusive recog-
nition, and shall be in lieu of other procedures provided for
under this section. A decision under such & method shall be
final, unless the Board reopens and reconsiders a case at the
request of the Office of Personnel Management under sub-
section (c) of this section.

“{3}(i) The Merit Systems Protection Board may pre-
seribe regulations to carry out the purposes of this section.
“g 7702, Judicial review of decisions of the Merit Systems

Protection Board

“(a) Any employee, or applicant for employment,
adversely affected or aggrieved by & final order 61' decision
of the Merit Systems Protection Board may obtain judicial
review of such an order or decision.

“(b) A petition to review a final order or decision of the
Board shall be filed in the Court of Claims or & United States
Coutt of Appeals district court as provided in chapters 91
and 158; 85, respectively, of title 28. ezeept for netion Sled
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in the Usited States distriet eouris under seetion F1¥e)
of the Civil Rights Aot of 1064 {42 U-8C: 20000-18{e})s
under seetion 15 of the Age Diseimination in Employment
Ack of 1967 (20 U-8:C: 633u{e}}; or under seetion 8716
or 8012 of this #itle: Notwithstanding any other provision
of law, any petition for review must be filed within 30 days
after the date the petitioner received notice of the final
order or decision of the Board.

“(c) In cases filed in the United States Court of Claims
or & United States Courb of Appesls district court, the court
chall review tle edmisistrative record for the purpose of
determining whether the findings were arbitrery or eapri-
eious; and Beb are in accordance with law, and whether
the procedures required by statute and regulations were
followed. The edmisistrative findings of the Board are con-
clusive if supported by substantial the evidence in the adminis-
wative record. If the court determines that further evidence
is -y, it shall d the case to the Board. The

Board, after such further proceedings as may be required,
may modify its findings, and shall file with the court the
record of such proceedings. The findings of the Board are
conclusive if supported by substantial the evidence in the ad-
sinistzasive record as supplemented.

“(d) The Director of the Offiee of Personnel Manoge-
sment moy obtein review of eny final order or deeision of

131
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Ghedehyﬁliagapeéﬁieaferiudiei&lreﬁewia%be
Usited States Courb of Appesls for the Distriet of Columbie
if the Dircctor disagrees with o legal interpretation by the
Beard of & low; rule; or regulstion invelving persennel
menegement and for which such Office bhas offieial respon-
gibiliby: If the Director of the Office of Personnel Management
determines, in his sole discretion, that the Board erred in
interpreting a civil service law, rule, regulation, or policy
directive affecting personnel management and that the Board's
final decision or order will have a substantial impact on a
civil service law, rule, or regulation, the Director may file a
petition for judicial review of such order or decision in the
United States District Court for the District of Columbia.
In addition to the named respondent, the Board and all other
parties to the proceedings before the Board shall have the
right to appear in the proceeding before the Coust of Ap-
peals: court. The granting of the petition for judicial review
shall be at the discretion of the Ceust of Appeals: court.”.

TECHNIOAL AND CONTORMING AMENDMENTS
SEC. 206. Seetion 2842 of title 28; United States Code;
is emended—
{4} by siriking out “and” ot the end of parograph
435

{2} by ctriking out the period st the end of para-
£roph (1) and insesting in liou thereof <5 and®; ond
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{3} by adding et the end thereof the following new
paragraph
“(5} all final orders of the Merit Systems Protee-
tion Board exeept es provided for in seetion 7762-{b}
of title 6
TITLE III-STAFFING
VOLUNTEER SERVICES
SEc. 301. (a) Chapter 31 of title 5, United States
Code, is ded by adding at the end thereof the following
new section:
“§ 3111. Acceptance of volunteer service

“(a) For the purpose of this section, ‘student’ means
an individual who is enrolled, not less than half-time, in
a high school, trade school, technical or vocational institute,
junior college, college, university, or comparable recognized
educational institution. An individual who is a student is
‘deemed not to have ceased to be a student during an
interim between school years if the interim is not more
than 5 months and if such individual shows to the satisfaction
of the Office of Personnel Management that such individual
has a bona fide intention of continuing to pursue a course
of study or training in the same or different educational

institution during the school semester (or other period into

which the school year is divided) immediately after the

interim.
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“(b) Notwithstanding seotion 665-(b) of tite 815 sec-
tion 3679(b) of the Revised Statutes (81 U.8.C. 665(b)),
the head of an agency may accept, subject to regulations
issued by the Office of Personnel Management, voluntary
service for the United States if the service— .

“(1) is performed by a student, with the permission
of the institution at which the student is enrolled, as
part of an agency program established for the purpose
of providing educational experiences for such students;

“(2) istobe uncompensated ; and

“(8) will net be used to displece eny employee:
would not, under the facts and circumstances, be per-
formed by an employee in the absence of such voluntary
service.

“(c) An individual who provides voluntary service
under subsection (b) of this section shall not be considered
2 Federal employee for any purpose other than for pur-
poses of chapter 81 of this title (relating to compensation
for injury) and sections 2671 through 2680 of title 28
(relating to tort claims) il

(b) The analysis of chapter 31 of title 5, United States
Code, is amended by adding at the end thereof the following
new item:

3111, Acceptance of volunteer service.”.

66
DEFINITIONS BELATING TO PREFEBENCE ELIGIBLES
[Sec. 302. Section 2108 of title 5, United States Code,
is amended—

[ (1) by striking out “gnd” at the end of para-
graph (2),

[ (2) by inserting in paragraph (3) after “means”
the following: , except as provided in paragraph (4)
of this sabsection”,

[ (3) by striking out the period at the end of para-
graph (3) and inserting in lieu thereof a semicolon;
and

[ (4) by adding at the end thereof the following
new paragraphs:

[“(4) except for purposes of chapter 75 of this
title, “preference eligible’ does not include a retired
member of the armed forces unless—

[“(A) the individual is a disabled veteran; or
[“(B) the individual retired below the rank of
major or its equivalent; and

[“(5) ‘retired member of the armed forces’ means
o member or former member of the armed forces who
is entitled, under statute, to retired, retirement, or re-

tainer pay on account of service as such a member.”.
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[ NONCOMPETITIVE APPOINTMENT OF CERTAIN DISABLED
VETERANS
[Skc. 303. (a) Chapter 31 of title 5, United States
Code, is amended by adding at the end thereof the following

new section:

[“§ 3112. Preference eligibles; disabled; titive
appointment

[“Under such regulations as the Office of Personnel

Management may prescribe, an agency may make a non-

competitive appointment leading to conversion to career or

career-conditional employment of a disabled veteran who

11,

has a p service: ted disability of 50 per-

11 £111 1i0d

4

cent or more, or is d in or has

a course of job related training prescribed by the Adminis-
trator of Veterans’ Affairs under chapter 31 of title 38.”.

[ (b) The analysis of chapter 31 of title 5, United States
Code, is amended by adding at the end thereof the following

new item:

[¢3112. Pref eligible; disabled; it i .

PP

[EXA.MXNATION, CERTIFICATION, AND APPOINTMENT OF
PREFERENCE ELIGIBLES

[SEc. 304. (a) Chapter 33 of title 5, United States

Code, is amended by adding after section 3303 the following

new seotion:

68

1 [“§3303a. Preference eligibles; appointment; time limit

2 [“(a) For the purpose of this subchapter—

3 [“(1) the status of an individual, who is not a re-
4 tired member of the armed forces, as a preference eligi-
5 ble under section 2108 (3) (A) or.(B) of this title for
6 purposes of preference in consideration for appointment
7 shall terminate at the end of the 10-year period begin-
8 ning on the date of such individual’s separation from
9 active duty in the armed forces; and

10 [“(2) the status of an individual as & preference
11 eligible under section 2108(3) (A) or (B) of this

12 title, who is a retired member of the armed forces and
13 who retired below the rank of major or its equivalent,

14 shall terminate at the end of the 3-year period begin-

15 ning on the date of such individual’s separation from
16 active duty in the armed forces.”.

17 L (b) Section 3305 of title 5, United States Code, is
18 amended to read as follows:

19 [“§3305. Competitive service; preference eligibles; appli-
20 cations

21 [“On the applieats lication of a prefi : cligible

(A4

22 a competitive examination shall be held for any position for

23 which there is an appropriate list of eligibles.”.

b3

[ (c) Section 3309 of title 5. United States Code, is
ded to read as foll

]

174!
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L “§ 3309. Preference eligibles; examinations; additional
credit for

[“(a) Preferenco eligibles shall be roferred for appoint-
ment according to the regulations issued under section 3318
(d) of this title. A preference eligible who qualifies in an
examination for entrance into the competitive service is
entitled to additional pointé above the individual’s earned
rating, as follows:

L“(1) subject to section 3303a of this title, & pref-
erence eligible under section 2108(3) (A) or (B) of
this title—5 points; and

[“(2) a preference eligible under section 2108 (3)

(C) - (@) of this title—10 points.

[“(b) A preference eligible under section 2108 (3) (C)
of this title who hes & compensable service-connected dis-
ability of 10 percent or more, shall be placed at the head of
the list of eligibles, except that in the case of scientific and
professional positions in GS-9 or higher, the eligible shall be
placed on the list of eligibles in the order of the eligible’s
rating, including points added under paragraph (2) of sub-
section (b} (a). -

[“(c) If other rating systems are used, preference eli-
gibles are entitled to comparable preference.”.

[ (d) Section 3314 of title 5, United Btates Code, is
amended by striking ont “Qivil Bervice Commission” and

1
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inserting in lieu thereof “Office of Personnel Management”
and by striking out *, in the order named by section 3313
of this title”.
[ (e) Bection 3315 of title 5, United States Code, is
amended—

[ (1) in the first sentence of subsection (a) by
striking out “, in the order named by section 3313 of
this title”;

[ (2) in the d sents of subsection (8), by

striking out “Civil Bervice Commission” and inserting

in lieu thereof “Office of Personnel Management”; and
[(3) in the first sentence of subsection (b), by
striking out “Commission” and inserting in lieu thereof

“Office of Personnel Management”.

[ (f) Section 3317 (a) of title 5, United States Code, is
amended to read as follows:

[“(a) The Office of Personnel Management shall pre-
seribe regulations for the referral of eligibles to & nominat-
ing or appointing authority for consideration for appoint-
ment to each vacancy in the competitive service.”.

[ (g) Section 3318 (a) of title 5, United States Code, is
amended to read as follows:

[“(s) The nominating or appointing authority shall
select for appointment to each vacancy from the highest 7
eligibles available for appointment unless the Office of Per-

gcl
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sonnel Management determines that another referral and
selection procedure is appropriate.”.

[ (b) Section 3318 of title 5, United States Code, is
amended by adding at the end thereof the following new
subsection :

[“(d) The Office of Personnel Management may pre-
seribe regulations for the referral and selection of qualified
eligibles.”.

[ (i) Section 3321 of title 5, United States Code, is
amended to read as follows:

[“§3321. Competitive service; probations; period of

[“(2) The President may take such action, including
the issuance of rules, regulations, and directives, as shall
provide as nearly as conditions of good administration war-
rant, for a period of probation—

[“(1) before an appointment in the competitive
service becomes final; and

[“(2) before initial appointment to a supervisory
or managerial position hwc;mes final.

[“(b) An individual—

[“(1) who has been transferred, assigned, or pro-
moted from 2 position to a supervisory or managerial
position, and

[ (2) who does not satisfactorily complete the pro-

© ® A O ;M B W O
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bationary period under subsection (a) (2) of this
section,
shall be returned to & position of no lower grade and pay
than the position formerly occupied by the individual.
Nothing in this section prohibits an agency from instituting
an adverse action against an individual serving a probation-
ary period under subsection (a) (2) for cause unrelated to
supervisory or managerial performance.”.
L (j) Section 3326 of title 5, United States Code, is
amended— -
[ (1) in subsection (b) (1), by striking out “, and,
if the position is in the competitive service, after ap-
proval by the Civil Service Commission” ; and
[ (2) in subsection (c), by striking out “, or the
authorization and approval, as the case may be,”.
[ (k) The following sections of chapter 33 of title 5,
United States Code are repealed :
L[ (1) section 3313 (related to registers of eligi-
bles) ; and
[ (2) section 3319 (related to members of family

restriction) .

L[ (1) The analysis for chapter 33 of title 5, United
States Code, is amended—
[ (1) by inserting after the item relnung to section
3303 the following new item :

9¢I
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«gg08a. Prof ligibles, appoi time limit?;
[ (2) by amending the item relating to section 3305
to read as follows:
«gg05. Competitive service; preft Jigibles; applications.”;
[(3) by smending the item relating to ‘section
3309 to read as follows:
43309, Pref ligibl inati
[ (4) by striking out the items relating to sections
3313 and 3319.
[RETENTION PREFERENOE
[Sgo. 305. (a) Section 3501 (a) of title 5, United
States Code, is amended—
[ (1) by striking out «gnd” at the end of para-
graph (2). ’
[ (2) by striking out the period at the end of para-
graph (3) and inserting in lieu thereof “; and”, and
L[ (3) by nddiﬂg at the end thereof the following

additional credit for.”; and

new paragraph:

[“(4) ‘employee with limited preference’ means
any preference eligible whe is & veteran (other then a
wveteran preference eligible under section 2108 (3) (C)-
(G) of this title or subsection (2) (3) (A) of this
gection) .”

[ (b) Section 3502 (b) of title 5, United States Code,

is amended to read as follows;
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[“(b) (1) An employee with limited preference is en-
titled to military preference in retention under this section
only during-the 3-year period following the ‘date of such
employee’s initial appointment in or under an Executive
agency, or if later, during the 3-year period following the
date of such employee’s initial return following a leave of
absence during which such employee was performing active
service in the armed forces. .

[“(2) Any employee with Jimited preference who is no
longer: entitled by reason of paragraph (1) of this subsec-
tion to military preference is entitled to credit for 5 addi-
tional years in computing such employee’s length of service
for purposes of subsection (a) of this seetion.” .

[ (c) Bection 3502 () (2) of title 5, United States
Code, is amended by striking eut “3501{a}{(3)” end in-
seﬁiaginlieu&hereef%l—(&)—(-&%lo.rmd as follows:

[“(2) military preference, .subject to subsection (b)
of this section and section 3501(a)(3) of this title,”.

[ (d) Section 3502 of title 5, United States Code, is
further amended by adding at the end thereof the following
new subsection: i -

[“(c) An employee who is entitled to retention pref-
erence and whose performance meets a standard of adequacy
under a performance appraisal system implemented under

121
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chapter 43 of this title is entitled to be retained in preference

to other competing employees.”.

[ (e) Section 3503 of title 5, United States Code, is

amended—

[ (1) in subsection (a), by striking out “each
preference eligible employed” and inserting in lieu
thereof “each competing employee”; and

[ (2) in subsection (b) by striking out “‘each pref-
erence ;aligible employed” and inserting in lieu thereof
“each competing employee.”.]

TRAINING

SEC. 306. Section 4103 of title 5, United States Code,

is amended by inserting “ (a) " before “In order to increase”
A}
and by adding at the end thereof the following new

subsection:

“(b) (1) Notwithstanding any other provision of this

chapter, an agency may train any of its employees to pre-
pare such employee for placement in another agency if the
head of the agency determines that such employee will
otherwise be separated under conditions which would en-
title such employee to severance pay under section 5595

of this title.

“(2) Before undertaking any training under this sub-

section, the head of the agency shall obtain verification from

© 0 =N, O B W N

=3

19

21
22

& R

76

the Office of Personnel Management that there exists a rea-

sonable expectation of placement in another agency.

“(3) In selecting an employee for training under this

subsection, the head of the agency shall consider—

“(A) the extent to which the current skills, knowl-
edge, and abilities of the employee may be utilized in
the.new position;

“(B) the employee’s capability to learn new skills
and acquire new knowledge and abilities needed in the
new position; and

-“(C) the benefits to the Government which would
result from retaining competent employees in the Fed-
eral service.”.-

TRAVEL, TRANSPORTATION, AND SUBSISTENCE

8ec. 307. Section 5723 (d) of title 5, United States

Code, is amended by striking out “not”.

RETIREMENT
8E0. 308. Section 8336 (d) (2) of title 5, United States

Code, is amended to read as follows:

“(2) voluntarily, during a period when the agency
in which the employee is serving is undergoing a major
reorganization, a major reduction-in-force, or a major
transfer of function, as determined by the Office of Per-
sonnel Management, and such employee is serving in a

geographic area desi d by the Office;”.

821
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[EXTENSION OF VETERANS RBADJUSTMENT
' APPOINTMENT AUTHORITY

[Seo. 809. Section 2014 (b) of title 38, United States
Code, is amended to read as follo%vs:

[“(b) To further this policy, veterans of the Vietnam
era shall be eligible, in accordance with regulations which
the Office of Personnel Management shall prescribe for vet-
erans readjustment appointments and subsequent career-
conditional appointments, under the terms and conditions of
Executive Order Numbered 11521 (March 26, 1970), ex-
cept that these appointments may be made up to and inolud-
ing GS-7 level or the equivalent and, for disabled veterans,
the fourteen years of education limit shall not apply. Not-
withstanding any limitations with respect to the period of
eligibility as prescribed in Execative Order Numbered 11521,
a veteran of the Vietnam era who was eligible for appoint-
ment under that Executive order on April 9, 1970, or a vet-
eran of the Vietnam era who was separated on or after that
date, may be appointed at any time. No veterans readjust-
ment appointment may be made under authority of this sub-
section after September 30, 1980.”.3

[EFFECTIVE DATE

[Seoc. 310. The amendments relating to the following
sections of title 5, United States Code shall take effect on
October 1, 1980:
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L (1) section 2108 (4) and (5),
[ (2) section 3303a,
[ (3) section 3305, and
L (4) section 3309.]

%* * * * %*

(This committee print proposed to strike
all if title IV of the introduced bill and
insert the new matter which appears in
intalic on pages 130-172.)
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1 o 1 Eazecutive Service positions (as defined in  section

2 o 3132(a)(2) of thistitle).”.

3 3 (b) Section 2102(a) (1) of title 5, United States Code,

4 4 is amended—

5 5 (1) by striking out “and” at the end of subpara-

6 6 graph (4);

7 7 (2) by adding “and’ at the end of aubparagrapth

8 8 (B); and

9 9 (3) by adding at the end thereof the following new
10 10 subparagraph:
u 1 “(C) positions in the Senior Ezecutive Serv-
12 12 ice;”. 5
13 13 (¢) Section 2103(a) of title 5, United States Code, is o
i 14 amended by inserting before the period at the cnd thereof the
15 15 following: “or the Senior Ezecutive Service”.
16 16 (d) Section 2108(3) of title 5, United States Code, is
17 17 amended—
18 TITLE IV—SENIOR EXECUTIVE SERVICE 18 (1) by striking out the period at the end thereof
19 GENERAL PROVISIONS 19 and inserting in licu thereof a semicolon; and
20 SEc. 401. (a) Chapter 21 of tille 5, United States 20 (2) by adding at the end thereof the following: “but
21 Code, is amended by inserting after section 2101 the follow- 21 does not include applicant for,-or bers of the Senior
22 ing new section: 22 Ezecutive Service.”.
23 “§ 2101a. The Senior Executive Service 23 (e) The analysis for chapter 21 of title 5, United States

24 “The ‘Senior Ezecutive Service’ comsists of Senior 24 Code, is amended by inserting after the item relating to

25 section 2101 the following new item :



W ® A & W B W D

NN N R R -
ﬁwuuoemﬁ'&'mzagﬁg

124
“g107a. The Senior Ewsoutive Servica.
AUTHORITY FOR EMPLOYMENT

S5e. 402. (a) Chapter 81 of title 5, United States Code,
is amended by inserting after section 3112, as added by this
Act, the following new subchapter :
“SUBCHAPTER II-THE SENIOR EXECUTIVE

SERVICE

“§ 3131. The Senior Executive Service

“(a) It is the purpose of this subchapter to establish a
Senior Executive Service in order to ensure that the manage-
ment of the Government of the United States is responsive
1o the needs, policies, and goals of the Nation and otherwise
is of the highest quality. The Senior Executive Service shall
be administered so as to—

“(1) provide for a compensation system, including
salaries, benéﬁ!s, and incentives, and for other conditions
of employment, designed to attract and retain highly com-
petent senior evecutives;

“(2) ensure that compensation, retention, and tenure ‘

are cont t on al which is to be

J v

measured on the basis of individual and organizational

performance (including such factors as improﬁémentc in
quality of work or service, cost eﬂim'éncy, and timeliness
of performance) ;

“(3) rmy,”.ize 1 1 S Treh 2.

v (4
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“(4) enable the head of an agency to reassign senior
tives to best plish the agency'’s i ;
“(5) provide for severance pay, retirement benefits,

and placement. assistance for senior evecutives who are
removed from the Semior Egzecutive Service for non-
disciplinary reasons;

“(6) protect senior ezecutives from arbitrary or
capricious actions;

“(7) provide for both program continuity and pol-
icy advocacy in the manggement of public programs;

“(8) maintain a merit personnel system free of im-
proper political interference;

“(9) ensure accountability for homest, economical,
and efficient Government;

“(10) ensure compliance with all applicable civil
service laws, rules, and regulations including those relat-
ing to equal employment opportunity, political activity,
and conflicts of interest; and

“(11) provide for the initial and continuing sys-
tematic development of highly compelent senior 13

«§ 3132. Definitions and exclusions

“(a) For the purpose of this subchapter—
“(1) ‘agency’ means an Egecutive agency, the
Administrative Office of the United States Courts, and

1€1
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the Government Printing Office, except that such term
does not include—

“(4) a Government corporation;
“(B) " the Central Intelligence Agency, the

Defense Intelligence Agency, the National Security

Agency, and any Exzecutive agency or unit thereof

which is designated by the President and which

conducts foreign intelligence or counterintelligence
activities; and
“(C) the General Accounting Office;

“(2) ‘Semior Egecutive Service position’ means
any position in an agency which is in GS-16, 17, or 18
of the General Schedule or in level IV or V of the
Ezecutive Schedule, or an equivalent position, which
(other than a position in the Foreign Service of the
United States) is not required to be filled by an appoint-
ment by the President, by and with the advice and con-
sent of the Senate, and in which an employee—

“(4) directs the work of an organizational
unit;
“(B) is held table for the of one

or more specific programs or projects;

“(C) supervises the work of employees other
than personal assistants;
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“(8) ‘senior executive means a member of the
Senior Ezecutive Service;

“(4) ‘career appointee’ means an individual in -a

.4 N

Senior Egzecutive Service position whose app

to such position or previous appointment lo another
Senior Executive Service position was based on—

“(4) approval by the Office of Personnel Man-

g t of the

individual; and

ial qualifications of such

4

“(B) selection through a competitive stafing
process consistent with Office of Personnel Manage-
ment regulations;

“(5) ‘limited term appointee’ means an individual

appointed under a nonr

ble appointment for a term
of three years or less to a Senior Executive Service posi-
tion the duties of which will ezpire at the end of such
term;

“(6) ‘limited emergency appointee’ means an in-
dividual appointed under a nonrenewable appointment,
not to exceed 18 months, to a Senior Ezecutive Service
position established to meet a bona fide, unanticipated,
urgent need;

’ means an individual in

“(7) ‘noncareer appoint

a Senior Ezecutive Service position who is not a career

44!
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y @ ited term or a limited emer-

gency appointee;

“(8) ‘career reserved position’ means a position

(X

which is required to be filled by a career appointee and
which is designated under sub (b) of this section;

and

“(9) ‘general position’ means any position, other
than a career reserved position, which may be filled

by either a career appointee, noncareer appointee, lim-

ited emergency appointee, or limited term appointment

appointee.

“(b)(1) For the purpose of paragraph (8) of subsec-
tion (a) of this section, the Office of Personnel Management
shall prescribe the criteria and regulations governing the
designation of career reserved positions. Such criteria and
regulations shall provide that restricting the filling of such
position to a career appointee is justifiable in order to ensure
impartiality, or the public’s confidence in the impartiality,
of the Government. The head of each agency shall be re-
sponsible for designating career reserved positions in such
agency in accordance with such criteria and regulations.

“(2) A position for which a designation is in effect
under this subsection may be held only by a career appointee.

“(3) The Office of Personnel Management shall period-

ically review general positions to determine if such positions

© @ =1 e, > o W N~
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should be designated as career veserved. If the Office deter-
mines that any such position should be so designated, it shall
order the agency to make such designation.

“(4) Not later than March 1 of each year, the head of
each agency shall publish in the Federal Register a list of
positions in such agency which were career reserved positions
during the preceding calendar year.

“(¢c) An agency may file an application with the Office
of Personnel Management, seiting forth reasons why it, or a
unit thereof, should be excluded from any provision or re-
quirement of this subchapter. The Office of Personnel Man-
agement shall—

“(1) review such application and stated reasons,

“(2) undertake such other investigation us it con-
siders appropriale to determine whether the agency or
unit should be excluded ‘rom any provision or require-
ment of this subchapter, and

“(3) 1pon oornplefion' of its review, recommend to
the Presi-iut whether the agency or unit should be so
excluded from any provision or vequirement of this sub-
chapter.

If the Office recommends that an agency or unit thereof be

excluded from any provision or requirement of this sub-

94 chapler, the President may, on written determination, make
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such exclusion to such extent and for such period as the Presi-
dent determines appropriate.

“(d) The Office of Personnel Management may at any
time recommend to the President that any exclusion pre-
viously granted to an agency or unit under subsection (c)
of this section be revoked. Upon 1 dation, of the Office,

the President may revoke, by written determination, any ex-
clusion que under subsection (c) of this section.
“(e) If—
“(1) any ag

of this section, or

y 18 excluded under subsection (c)

“(2) any exclusion is revoked under subsection (d)

of this section,
the Office of Personnel Management, shall within 30 days
after such action, transmit to the Congress a report concern-
ing the exclusion or revocation.
“§3133. Authorization of positions; authority for appoint-

4 ment

“(a) On or before December 31 of each odd-numbered
calendar year, each agency shall—

“(1) examine its needs fa;' Senior Ezecutive Serv-
ice positions for each of the two fiscal years beginning
after such calendar year; and

“(2) submit to the Office of Personnel Management

1
2
3
4
5
6
7
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9
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a written request for a specific number of Senior Ezeéu-
tive Service positions for each of such fiscal years.

“(b) Each agency reguest submitted under subsection
(a) of this section shall be based on—

“(1) the anticipated type and extent of program
activities of the agency for each of the two fiscal years
involved;

“(2) such other factors as may be prescribed from
time to time by ‘the Office of Personnel Management.
“(c) The Office of Personnel Management, upon con-

sultation with the Office of Management and Budget shall
review the request of each agency and shall authorize, for
each of the two fiscal years covered by requests required under
subsection (b) of this section, a specific number of Senior
Ezecutive Service positions for each agency.

“(d)(1) The Office may, on a written request of an
agency or on its own initiative, make an adjustment in the
number of positions authorized for any agency. Each agency
request under this paragraph shall be submitted in such form,
and shall be based on such factors, as the Office of Personnel
Management shall prescribe.

“(2) The total number of positions in the Senior Execu-
‘tive Service may not at any time during any fiscal year
exceed the total number of positions authorized under sub-
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section (o) of this section for such fiscal year plus 5 percent
of such total number.
“(e) A;zpamtmenta to the Senior Executive Service may
be made by appropria.te appointing authorities of agencies

subject to the .:, i ts and limitati

of this title.
“§ 3134. Limitations on noncareer appointments
“(a) On or before December 31 of each calendar year,
each agency shall—
“(1) examine its needs for employment of noncareer
appointees for the fiscal year beginning in the foll

4

year; and
“(2) submit to the Office of Personmel M anagement
in accordance with 1'eyul{zlwns prescribed by the Ofice,
a written request for authority to employ a specific
number of noncarcer appointees for such ﬁ'saal year.
“(b) The number of noncareer appointees in each agency
will be determined annually by the Office of Personnel Man-
agement on the basis of demonstrated need of the agency for

such appointees, except that the total number of noncareer

ppointees in all agencies may not exceed 10 percent of the

total. number of Senior Eaecutive Service positions in all
agencies.

“(c) The number of Senior Ezecutive Sermce positions

in any agency which are filled by noncareer appamtees may

not at any time exceed the greater of—
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«(1) 26 percent of the total number of such posi-

tions in such agency; or
«(2) the number of positions in such agency which.
were filled on the date of the enactment .of the Civil
Service Reform Act of 1978 by—
“(A)Inmrecr executive assignments under
subpart ' of part 305 of title 5, Code of Federal
Regulations, as in effect on such date, or
“(B) appointments to level IV or V of the

Ezecutive Schedule which were not required to be

made by and with the advice and consent of the

Senate.

This subsection shall not apply in the case of any agency
having less than 4 Senior [Ezecutive Service pmtwm .
“§ 3135. Biennial report

“(a) The Office of Personnel Managemezu shall submit
to each House of the Congress, at the time the budget is
submitted by the President to the Congress during each even~
numbered calendar year, a Teport on the Senior Ezecutive
Service. The report shall include—

“(1) the number of Senior Executive Service posi-
tions. authcrized for the then current fiscal year, in the
aggregate and by agency, and the projected number of
Senior Eecutive Service positions to be authorized for
the neat two fiscal years, in the aggregate and by agency;

gel
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“(2) a description ¢.>f each exclusion in effect dur-
ing then current fiscal year under section 3132(c) of this
title;

“(3) the authorized number of career appointecs,
noncareer appointees, limited-term appointees, and lim-
ited emergency appointees, in the aggregate and by
agency, for such fiscal year;

“(4) the titles of career reserved positions author-
ized for such fiscal year;

“(5) the percentage of senior

rate and the distribution and amount of performance

at each pay

awards, in the aggregate and by agency; and
“(6) such other information regarding the Senior

Executive Service as the Office of Personnel Manage-

ment considers appropriate.

“(b) The Office of Personnel Management shall submit
to each House of the Congress, at the time the budget is sub-
mitted to the Congress each odd-numbered ycar, an interim
report showing changes in matters required to be reported
under subsection (a) of this section.

“§ 3136. Regulations
“The Office of Pemm.uel Management shall prescribe

such regulations as may be necessary to carry out the purpose
of this subchapter.”.
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(b) Section 3109 of . title 5, United States Code, i3
amended by inserting at the end thereof the following .new
subsection : :

“(c) Positions in the Senior E.cecutive Serm'ce may not
be filled under the authority of subsection (b) of this
section.”.

(¢c) The chapter analysis of chapter 31 of title 3, United
States Code, is amended— )

(1) by striking out the heading for chapter 31 and
inserting in lieu thereof the following:

“CHAPTER 31—AUTHORITY FOR EMPLOYMENT
“SUBCHAPTER I—EMPLOYMENT
AUTHORITIES”; and

(2) by inserting at the end thereof the [ollow;ng:

«SUBCHAPTER II—THE SENIOR EXECUTIVE SERVICE

“;;;1. The Senior Evecutive Service.

«3139. Definitions and ezclusions.

w193, Authorization of positions; authority for appointment.
ug184. Limitations on \ppointment

«3135. Biennial report.

«3136. Regulationa.”.

EXAMINATION, CERTIFICATION, AND APPOINTMENT

SEc. 403. (8) Chapter 33 of title 5, United States Code,
is amended by adding at the end thereof the following new
subchapter:

981
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“SUBCHAPTER VIII——APPOINTMENT, REAS-
SIGNMENT, TRANSFER, AND DEVELOP-
MENT IN THE SENIOR EXECUTIVE SERV-
ICE '

«§ 3391. Definitions
«[or the purpose of {his subchapter, X ‘agencys ‘Senior

Eagecutive Service position’ ugenior  eeculive, ‘career

-'appointae', ‘limited term appointees Timited emergency

appointes,’ ‘noncareer appointee’; and ‘general position’ have
the meanings given such terms under section 3182(a) of this
title.

«“§ 3392. General appointment provisions

“(a) Qualification standards shall be established by the
head of each agency for each Senior Executive Service posi-
tion in such agency and shall be in accordance with require-
ments cstablished DY the Office of Person nel Management-

“(b) An individual may be appointed to @ Senior Execu-
tive Service position only if the appointing authority has de-
termined in writing that the individual meets the qualiﬁoalidn
requirements of such position.

“(c) If a career appoiniee i3 appointed by the Presi-
dent, by and with the advice and consent of the Senate, to
a civilian position in the executive pranch which is not
in the Senior Eaecutive Service, and the rate of basic pay

payable for which is equal to ot greater than the rate pay-

4 able for level v of the Baeoutive Bchedule emPoHES T
o elect (at such time and in such manner 48 the Office of
3 Personnel Management oY prescribe) 10 continue 10 have
4 the provision3 of this title relating to bosic 944 performancé
5 awards, awording of ranks, severance PaYs and retirement
6 apply o8 if such employee remained in the Senior Ewecutive
7 Bervice position from which he was appointed-

8 Such provisions shall apply—

9 w(q) in liew of the provisions which would otherwise
0 ol

1 u(4) to the extent Frovided under regulations
12 prescribed by the Office, and

13 “(B) solongastheanployeeoontinuatoserve
14 under such Presidential appaimwnt.".

15 «§3393. Carwr appoirumenu ' ‘

16 u(qg) Each agency shall establish @ recruitment proqram,
17 in accordance witﬁ guidélincs which shall be issued by the
18 Qffice of Personnel Management, which provides for reoruil

19  gent of careeT appointees from—

20 «(1) all groupd of qualiﬁzd individual applicants
2 within the civil service; 0T

22 «(2) oll grovps of qualified individual applicants
93 whether or not witkin the civil service:

% "‘( b) Each agency shall establish one oT more execulite

25 pesources boards, 63 appropriate the members of whick
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shall be appointed by the head of such agency from among
employees of such agency. It is the function of such boards,
in accordance with competitive staffing requirements estab-
lished by the Office of Personnel Management, to—

“(1) review the qualifications of candidates for

1

appointment as career appointees; and
“(2) make written recommendations concerning such
applicants to the appropriate appointing authovities.
“(¢)(1) The Ofice of Personnel Management shall
establish one or more qualifications review boards, as ap-
propriate, the members of which shall be appointed by the
Director from within and outside the civil service on the
basis of their knowledge of public ‘management and other
appropriate occupational fields. It is the function of such
boards to certify the ial qualifications of candidat

.4 1 4

for entry as career appointees into the Senior Ezecutive Serv-
ice in accordance with regulations prescribed by the Office
of Personnel Management.

“(2) The Office of Personnel Management shall, in
consultation with the various qualification review boards,
preseribe criteria for establishing gerial qualificati
for appointment to the Senior Ezecutive Service. Such cri-
teria shall provide for—

“(A) ideration of di ated ial ex-

perience; .

139
“(B) ideration of
career ezecutive development program which s approved
b;y:‘ .the Office of Personnel Management; and
“(C) sufficient flexibility to allow for the appoint-
ment of individuals who have special or unique qualities

which indicate a likelihood of ial and

J

ful participation in a

who would not otherwise be eligible for appointment.
“(d) An individuals initial appointment as a career

appointee shall become final only after such individual has

served a 1-year probationary period as a career appointee.
“§ 3394. Noncareer and limited appointments

1, 12,

“(a) Each noncareer appointee, limited term appoint

and limited emergency appointee shall meet the qualifications
of the position to which appointed, as determined by the ap-
pointing authority.

“(b) An individual may not be appointed as a limited
term appointee or as a limited emergency appointee without
the prior approval of the exercise of such appointing author-
ity by the Office of Personnel Management.

“§ 3395. Reassignment and transfer within the Senior
Executive Service

“(a) A career appointee in an agency—

“(1) may be reassigned to any Senior Ewecutive
Service position in the same agency for which the ap-
pointee is qualified; and '

8€1
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«(2) may iransfer to a Senior Egecutive Service
position in another agency for which the appointee 8
qualified, with the approval of that agency.
“(b)(1) A limited emergeucy appointee may be reas-
signed to another Senior Eagecutive Service position in the

same agency .established to meet a bona fide, unanticipated,
urgent need, except that such appointee may not serve in one
or more positions in such agency under such appoiniment in
excess of 18 months.

“(2) A limited term appoiniee may be 1 d to an-

other Senior Egeculive Service position in the same agency
the duties of which will expire at the end of a term of 3
years, except that such appointee may not serve in one or
more positions in such agency under such appointment in
excess of 3 years.

“(¢) A limited term appointee or a limited emergency
to hold, a
position under such an appointment if, within the preceding
48 months, such individual has served more than 36 months,

appointee may mot be app inted to, or

in the aggregate, under any combination of such types of
appointment.
“(d) A noncareer appoiniee in an
“(1) may be reassigned to any general position in
such agency for which the appointee is qualified; and

CAdlald

«“(2) may transfer to a general position in another
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agency with the approval of such other agency-

“(¢) A career appointee in an agency may not be in-
voluntarily reassigned within 120 days after an appoint-
mmoftheheadofmhagency.

«§ 3396. Development for and within the Senior Executive
Service

“(a) The Office of Personnel Management shall estab-

lish progran;a for the systematic development of candidates

for the Senior Ezecutive Service and for the continuing

development of senior or require agmcies to estab-
lish each programs, which meet criteria prescribed by the
Office of Personnel Management.

“(b) The Office of Personnel Management shall assist

in the establishment of programs required under

et

subsection (a) of this section and shall monitor the imple-
menlation of such programs. If the Office of Personnel Man-
agement finds that any agency's program under subsection
(a) is not in compliance with the criteria prescribed under
such subsection, it shall require such agency to take such
corrective action as may be necessary to bring such program
into compliance with such criteria.

“(c)(1) An agency head may grani @ sabbatical leave
to a career appointee for not to exceed 11 months in order

to permit such appointee to engage in study or uncompen-

681
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sated work experience which will contribute to the appointee's

Aonol, v 3
pment and effect;

Such leave shall not result
in loss of, or reduction in, pay, leave to which the career
appointee is otherwise entitled, credit for time or service, or
performance or efficiency rating. The agency head may au-
thorize in accordance with chapter 57 of this title such
travel and per diem costs as such agency head may deter-
mine lo be essential for such study or evperience.
“(2) Sabbatical leave under this subsection may not be
granted to any career appointec—
“(4) more than once in any ten-year period;
“(B) unless such appointee has completed 7 years
of service—

“(i) in one or more positions in the Senior
Eazecutive Service;

“(ii) in one or more other positions in the
civil service the level of duties and responsibilities of
which are equivalent to the level of duties and re-
sponsibilities of positions in the Senior Ezecutive

Service; or

“(iit) in any combination of such positions;
except that not less than 2 years of such 7 years of
service must be in the Sentor Ezecutive Service; and

“(C) if such appoi: is eligible for wvol; y
retirement with a right to an immediate annuity under

22

& R
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section 8336 of this title.
Any period of assignment under section 3373 of this title,
relating to

J

ig ts of employees to State and local gov-

ernments, shall not be considered a period of service for the
purpose of subparagraph (B) of this paragraph.

“(3)(4) Any career appointee in an agency may be
granted sabbatical leave under this subsection only if such

Bhoatinnl

appointee agrees, as a condition of accepting such
leave, to serve with such agency upon the completion of such
leave, for a period of two consecutive years.

“(B) Each agreement required under subparagraph
(A) of this paragraph shall provide that in the event the
career appointee fails to carry out such agreement (except
for good and sufficient reason as determined by the head of
ved) such intee shall be liable to the

rr

the

United States for payment of all expenses (including salary)
of such sabbatical leave. Such amount shall be treated as a
debt due the United States.

“§ 3397. Regulations

The Office of Personnel Management shall prescribe such

Trti
g

as may be y to carry out the purpose of

this subchapter.”.
(b) The chapt lysis for chapter 33 of tille 5,

United States Code, is amended by inserting after the item
relating to section 3385 the following:

ov1
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«SUBCHAPTEB VIII— APPOINTMENT, REASSIGNMENT,
TRANSFER, AND DEVELOPMENT IN THE SENIOR EXEC-
UTIVE SERVICE .

“.3.191 Definitions.

«g398. @ A ¢ p

“3398. Omerappm'ntmnu

“3394. and Vimited appointment

“$395. Raalngmmmt and h'am/sr within the Senior Exeoutive Service.
“3396. Dwelapmm for and within the Senior Eveoutive Service.
“3397. Regulations.”.

RETENTION PREFERENCE .

SEc. 404. (a) Section 3501(b) of tile 5, United
States Code, is amended by striking out the period at the
end thereof and inserting in liew thereof: “or a member of
the Senior Executive Service.”.

() Chapter 35 of title 5, United States Code, is
amended by adding at the end thereof the following new
subchapter:

“SUBCHAPTER V—REMOVAL, REINSTATE-
MENT, AND GUARANTEED PLACEMENT
PROVISIONS IN THE SENIOR EXECUTIVE
SERVICE

“§ 3591. Definitions
“For purposes of this subchapter, X ‘agency’, ‘Senior

Ezecutive Service position’, ‘senior ezecutive’, ‘career ap-

pointee’, ‘limited term appointee’, ‘limited emergency ap-
pointee’, ‘noncareer appointee’, and ‘general position’ have
the meanings given such terms under section 3132(a) of this
title.

145
1 “§3592. Removal from the Senior Executive Service
2 “(a) A career appoiniee may be removed ‘from the
3 Senior Ezecutive Service to a civil service position outside
4 Of the Senior Ezecutive Service—

(1) during the one year period of probation under

5
¢ section 3893(b) of this tidle; or
7 “(2) at any time for less than fully successful man-
8 agerial performance as determined under subchapter I
9 of chapter 43 of this title.
10 “(b) A limited emergency appoiniee, limited term ap-

11 pointes, or momcareer appointee may be removed from the

19 service at any time. :

13 “§ 3593. Reinstatement in the Senior Executive Service

14 “(a) A former career appointee may be reinstaleg)
15 without regard to section 3393(b) of this title, to any Senipx
18 Baecutive Service position for which such apyomm &
17 qualified if—

18 “(1) such appointee has successfully completed th
bationary period establi hed under section 3393(d)

19 14
20 of this title; and

21 «“(2) such appointee left the Senior Eecutive Serv-

22 ice for reasons other than misconduct; neglect of duly,
23 or malfeasance, or less than fully successful managerial

2% performance by such appointee as determined under sub-

25 chapter I1 of chapter 43 of this title.

T
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“(b) 4 career appointee who is appointed by the
President to any civil service position oulside the Senior
Ezecutive Service and who leaves such position for reasons

other than misconduct, neglect of duty, or malfeasance shall

. be entitled to be placed in the Senior Ezecutive Service if

the appointee applies to the Office of Personnel Management
within 90 days after separation from the Presidential
appointment.

“§ 3594. Guaranteed placement in other personnel systems

“(a) A career appointee who was ppointed from a civil
service position under a career or career-conditional appoint-
ment (or an appointment of equivalent tenure), as determined
by the Office of Personnel Management, and who, for reasons
other than misconduct, neglect of duty, or malfeasance, is re-
moved from the Senior Ezecutive Service during the proba-
tionary period under section 3393(d) of this title, shall be
entitled to be placed in a civil service position in any agency
other than a Senior Executive Service position.

“(b) A career appointee—

““(1) who has completed the probationary period un-
der section 3393(d) of this title;

“(2) who has not completed in the aggregate, 5 years
of service in the Senior Executive Service; and

“(3) who is removed from the Senior Ezecutive

Service for less than fully successful performance as

22

.g.
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determined under subchapter 11 of chapter 43 of this

(

title;
shall be entitled to be placed in a civil service position in any
agency other than a Senior Executive Service position.
“(c)(1) For purposes of subsections (a) and (b) of
this section—
“(4) the position in which any career appointee
is placed under such subsections shall be a permanent,
. full-time position at GS-15 or above of the General
Schedule, or an equivalent position; .
“(B) any career appointee placed under subsection
(a) or (b) shall be entitled to receive basic pay at the
higher of—

“(i) the magimum rate of basic pay in effect
for the position to which placed;

“(ii) the rate of basic pay in effect at the time
of such placement for the position such appointee held
in the civil service immediately before being
appointed to the Senior Ezecutive Service; or

“(iii) the rate of basic pay in effect for such
appointee immediately before being placed under
subsection (a) or (b); and
“(C) the placemeni of any career appointee under

subsection (a) or (b) may not be made to a position

(474!
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[ AL “which, would cause. the separation or reduction in grade
of any other employee. '
- «(3) An employec who is receiving basic pay under

10
u

13
b2
15

16 .

17

paragraph (1) (B) (ii) or (#ii) of this subsection is entitled
ta have such basic pay rale increased by 50 peroent of the

amount of each increase in the magimum rate of basic pay

_fartkegradeofthepwiﬁonwwbichwch employee is placed

under subsectian (a) or (b) until such rale is equal to the
rate in effect under paragraph (1)(B)(i) for the position
to which such employee is placed.
«§ 3595. Regulations

. “The QOffice of Personnel Management shall pream"ivbc
such regulations as may be necessary lo carry out the pur-
pose of this subchapter.”’.

(b) The chapter analysis for chapter 35 of tile 5,

United States Code, is amended by inserting the following

‘new item:

. «SUBQHAPTER V—REMOVAL,REINSTATEMENT, AND GUAR-

ANTEED PLACEMENT PROVISIONS IN THE SENIOR EX-
ECUTIVE SERVICE '

“geo.

3591, Definitions.
“3692. Rtmwval frm the Senior Ezecutive Service.
" %3698, tement in the Senior Easoutive Service.

18
19 -

«8594. Guaranteed placement in otlwr personnel systema.
«3595. Regulations.”.

PERFORMANCE RATING
SEc. 405. Chapter 43 of title 5, United States Code, is.
amended by addin!; at the end thereof the following:

149
«§UBCHAPTER 1I—~PERFORMANGE APPRAISAL
‘IN THE SENIOR EXECUTIVE SERVICE
“§ 4311. Definitions :

“For the purpose of this subchapter, ‘agency’, ‘senior
ewecutive, and ‘career dppointes have the meanings given
such terma under section 8182(a) of this title. -

4§ 4312, Senior Executive Service performance appraisal
symems ' '

“(a) Each agency shall, in aceordance with standards
established by the Office of Personnel Management, develop
one or more performance appraisal systems “designed to—

“(1) provide for systematic appratsals of perform-
ance by senior evecutives; :

«“(8) encourage excellence in perfomam by senior
ezecutives; and

“(38) prwidcabamformhngd&yibﬂdyddw-
minations for Senior Executive Service retention and
performanoe awards.

«() Bach performance appraisal aysiem established by
‘an agency under subsection (a) ofthiua:tmshallprwido—-

“(1) that, on or before this beginning of eath rating
pmiod,peﬂmamreqﬁrmmhfdrwchum'orm
tiveinawhagawyareestablizhedincmulwﬁonwiﬂi
such ezecutive and communicated to such ‘ezecutive; -

134!
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“(2) that written appraisals of performance are

based on the individual and organizatic ! performance

requirements established for the rating period involved;

and

“(3) that each senior ezecutive in sich agency 1is
provided a copy of the appraisal and rating under sec-
tion 4314 of this title and is given an opportunity to
respond in writing to such appraisal and rating and
have such appraisal and rating reviewed by an employee
in a kigher managerial level in such agency before such

" appraisal and Fating becomes final,

“(c) If the Office of Personnel Management determines
that an agency performance appraisal system does not comply
with the requirements of this subchapter or régulations under
this subchapter, the Office of Personnel- Management shall

“order the agericy to take such coirective detion as may be

necessary to bring such system into compliance.
“§ 4313. Criteria for performance appraisals
“Appraisals’ of performance in the Senior Ezecutive

“Service shall be based on both individual and organizational

performers, laking into account such faclors as—
“(1) improvements in quality of work or service;
“(2) ‘cost efficiency; and
“(3) timeliness of perfory

151

{ “§4314. Ratings for performance nppraisuls

“(a) Each performance appraisal system shall provide

2

g for-annual summary ratings of levels of performance as
4 follows:

5 “(1) one or more fully successful levels,

6 “(2) a minimally satisfactory level, and

7 “(3) an unsatisfactory level.

8 “(b) Each performance appraisal system shall pro-
g vide that—

10 (1) any appraisal and rating under such system—
11 “(4) is made only after review and evaluation
12 by a performance review board established under
13 subsection (c) of this section;

14 “(B) is conducted at least annually, subject
15 to the limitation of paragrapk (3): of this sub-
16 section;

17 “(C) in the case of a career appointee, may
18 not be made within 120 days after the beginning of
19 a new Presidential administration; and

20 “(D) is based on performance during a per-
21 formance appraisal period the duration of which
22 shall be determined under guidelines established by
23 the Office of Personnel Management, but which may
24 be terminated in any case in which the agency
25 conducting such appraisal determines that an ade-
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quate basis ewists on whioh 4o q;prmiaa and rate the

employee’s performance; )

“(2) any carcer appoiniee receiving o rating
at any of the fully successful levels under subsection
(a)(1) of this section may be given a performance
award as prescribed in section 5384 of this title;

' 4(3) any semior eweculive receiving am unsatis-

factory rating under subsaction (a)(8) of this sec-

tion, shall be reassigned or transferred within the Senior

Euecutive Service, or separated from ihe Senior Ezecu-

tive Service, except that any employee who receives 2

such unsatisfactory ratings in any period of 5 consecu-

tive years shall be separated from the Senior Ezeculive

Bervice, and

“(d) any senior evecutive who twice in any period
of 3 consecutive years receives less than fully successful
ratings shall be separated from the Semior Ewecutive
Service.

“(c) Bach agency shall establish, in accordance with
regulations prescribed by the Office of Personnel Manage-
ment, one or mofe performance Teview boards, as appropri-
ate. It is the function of such boards to make recommenda-
tions 16 the appropriale appointing authorily of such agency
relating to the performance of senior evecutives in such

25 agency. The members of such a board shall be appointed by

demmvﬁfﬁl@u

11
12
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the head of such agency from among employses. of such
ageney other than senior eecutives with Tespect to which Tec-
ommendations ure being made by such board. In making any
such recommendation with respedt to a career appointee; such
a board shall include at least 1 career appointee.
«§ 4315. Regulations

““The Office of Personnel Management shall preseribe
such regulations as may be necessary to carry out “the pur-
poses of this subchapter.” .

(b) The ch'apter analysis for chapler 43 of tille 5,

Uniudsmesoode,iswnmdd'bymaﬁnyatthemdof
the chapter analysis the following: :

“SUEGHAPTER JI—PERFORMANCE APPRAISBAL IN THE
. BENIOR EXECUTIVE BERVICE
“gec.
w4811, Definitions. s .
“ﬁlm. B;ﬁﬁm'dmsmm‘ , performance appraisal system».
«4318. Oriteria 7 /MWW -gisals. "
ujs1s. Ratings for performance approisals.
“4316. Regulations.”.
AWARDING OF RANKS

Sze. 406 (a) Chapter 45 of title 5, United States Code
isawwndedbyaddingat‘ﬂwmdmfﬂafauowingm
section: ]
«§ 4507. Awarding of ranks in tbeScnwrWSerﬁu

“(a) For the purpun_of fhis section, ‘ageney’, ‘serior
evecutive’, and - ‘career a;_rpoiim’ have the meanings given
such terms under section 3132(a) of this title.

a¥l1
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“(b) Each agency shall forward annually to the Office
of Personnel M ent any 1 dati

J

of career

. g
(4

torious E.

in such agency to be awarded the rank of Meri-
or Distinguished E: The Office of
Personnel Management shall review such recommendations

and provide to the President recommendations as to which
of the agency r ded appointees should receive such
rank. o ‘

“(c) During any fiscal year, the President may, sub-
ject to subsection (d), award to any career appointee recom-
mended by the Office of Personnel Management the rank of—

“(1) Meritorious Ewecutive, for sustained accom-

plishment, or
:4(2)D-.-v~1JE-. ",for tained ex-
traordinary accomplishment.

“(d) During any fiscal year— .
“(1) the ber of career appointees awarded the

rank of Meritorious Ezecutive may not exceed 5 percent

of the Senior Executive Service; and .

“(2) the ber of career appointees awarded the
rank of Distinguished Ezecutive may not edeeed 1 per-
cent of the Senior. Ezecutive Service.

“(e)(1) Receipt by a career appointee of the rank of

24 Meritorious Ezecutive entitles such individual to a lump-
" 25 sum payment of $2,500.

T G R N
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“(2) Receipt by a career appointee of the rank of Dis-
tinguished Ezecutive entitles such individual to a lump-sum
'paj/ment of $5,000.”.
"(b) The analysis for chapter 45 of title 5, United
States Code, is amended by adding at the end thereof the
followi;»g new item.: N
4507, Aswarding of Ranks in the Senior Ezecutive Service.
PAY RATES AND SYSTEMS
Sgc. 407. (a) Chapter- 53 of file 5, United States
Code, is amended by adding at the end thereof the following
new subchapter:
“SQUBCHAPTER VII—PAY FOR THE SENIOR
' - EXECUTIVE SERVICE

- «§ 5381. Definitions

“For the purpose of this subchapter, ‘agency’, ‘Senior
IEzecutive Service position’, and ‘senior executive have the
meanings given such terms under section 3132(a) of this title.
«§-5382, Establishment and adjustment of rates of pay for

the Senior Executive Service
-%fa) There shall be 5 or more rates of basic pay for
the Senior Ezecutive Service, and each senior ezeculive
ahailbepaidatmofmhmm.SuchmteJofbdaicpay
shall ‘be initially-established and thereafter adjustéd by the
President subject to sub. (b) of this section.
“(b) In setting rates of basic pay, the lowest rate for

9%1
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the Senior Ezecutive Service shall mot be less than the
minimum rate of busic pay payable for GS-16 of the
General Schedule and the highest rate shall not evceed the

. rate for level IV of the Ewecutive Schedule. The payment

of such rates shall not be subjeot lo the pay limitation of sec-
tion 5308 of this title.

“(v) Subject to subsection (b) of this section, effective
at the beginning of the first applicable pay period commenc-
ing on or after the first day of the month in which an
adjustment takes effect under section 5305 of this title in the
rates of pay under the General Schedulé, each rate of basic

*'pay for the Senior Executive Service shall be adjusted by

an amount, rounded to the nearest multiple of $100 (or
if midway between multiples of $100, to the mext higher

 multiple of $100), equal io the percentage of such rate of

basic pay which corresponds to the overall average per-

"centage (as set forth in the report transmitled to the Con-

gress under such section 5305) of the adjustment in the rates
of pay under the General Schedule. The adjusted rates of
basic pay for the Senior Ezecutive Service shall be included
in the roport transmitted to the Congress by ihe President
under section 5305(a) (3) or {c) (1) of this title.

“(d) The rates of basic pay that are esiablished and
adjusted under this section shall be printed in the Federal

[

® % A\ s ow MR

%14
Register and shall supersede any prior rates of basic pay for
the Senior Baecutive Service. RIS
“§ 5383. Setting individual ive pay

“(a) Each appointing - quthority shall determine, in
aceordamot wilk oriteria established by the Office of Personnel
Mdnagement, which of the rales established “under section
5382 of this tisle shall be paid to each senior ezecutive under
svioch appointing authority.

“(b) In no event may the aggregale amount gaid to @
senior ‘evecutive for any fiscal year under sections 4507
5388, and 5384 of this title eceed 95 percent of the annual
rate payable for positions at level 11 of the Ezecutive S_clm#
ule in effect at the end of such fiscal year.

“(e) Ezcept for any pay adjustment under section 5382

ofthietide,ﬂwra!eofbasicpayforanymﬁormmiﬂe

may not be adjusted more than once during any 12-month

period. o

«§ 5384. Performance - awards for the Senior Executive
Service }

“(a)(1) To encourage excellence in performance by
career appointees, performance awards shall be paid o ca-
rmappaimainawodamewitkthepmviaiomofthia
section.

“(2) Such swards shall be paid in a lump sum and
shall be in addition to the basic pay paid under section 5382

A4
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of this tille or any award paid under section 4507, of. this
tidle. - o

“(b) (1) No performance award under this section shall
be ‘paid to any career appointee whose performance.was deter-
mined to be less than fully successful at the time of the such
appoinled’s most recent performance appraisal and rating
under subchapter TI of chapter 43 of this tide.

“(2) The amount of a performance award under this
section shall be determined by the agency head but may not ex-

ceed 20 percent of the career appointee’s rate of basic pay.

“(3) The number of career appointees in any agency
paid performance awards under this section during any fiscal
year may not exceed 50 percent of the number of Senior
Egzecutive Service positions in such agency. This subsection
shall not apply in the case of any agency which has less than
4 Senior Ezecutive Service positions. '

“(c) Performance awards paid by any agency under
this section shall be based on recommendations by performance

review boards established by such agency under section 4314

. of this title.

“§ 5385. Regulations
“The Office of Personnel Management shall prescribe

such reg

as are -y to carry out the purpose of
this subchapter and may provid id to ies con-

g

cerning the proportion of funds available for Senior Execu-

o B o M
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. tive Bervice 'aalary eapenses which may be uaed':fon perform-

s N~

ance awar AR IR

(¢) The analysis of chapter 53 of title 5, United States

Wl «

. Code, is-amended by adding. at the end thereof -the following

. “SUBUHAPTER VII—PAY FOR THE SENIOR EXECUTIVE,
" SERVICE :

B N RN

“6381 Purpose; definitions.

. “6382 [Establishment and adjustment of rates of pay for the Scmor Efmr-

utive Service.
“§388. Sétting individual ezecutive pay.
45384, Performance awards for the Semor E‘uoumw Seﬂnoc o
“5385. Regulations.”. s

PAY ADMINISTRATION. - .- .~ .
) SEc. 408. Chapter 55 of title 5, United States Code, 18
amended—

(1). by ingerting “other  than an..employee or in-
dividual excluded by section 5541(2) (2vi) of: this sec-
tion” immediately before the period at the end of section
5504(a)(B); STl -

(2) by amending section 5541(2) by striking out
“or” after paragraph (ziv), by striking out the period
" after paragraph (zv) and inserting “; or” in liew

thereof, and by adding the following paragraph at the
e therf |
“(zvi) member of the Senior Egzecutive Serv-

(8) by inserting “other than 2 member of the

8¥1
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-piy. - Geuidr, Bascutive Service” after “employed” in sestion
Py 55956(a)(2) ().
.gvic i BRAVEEL, PRANSPORTATION, AND SUBBISTENCE
v& gm0, 409 (a) Section &728(s)(1) of title 5, United
5 States Code, is amended by striking out “; and’ and ingeri-
6 \'ing in liew thereof “or of a new appointee to the Senior Eo-
7 ecutive Service; and”. )
g " (b) Bubehapter IV of chapter 57 of title 5, United
o States Code, is amended by adding at the end thereof the
10 followingiew@oﬁon: .

11 “§ 5752. Travel expenses. of Senior Executive Service can-
2?0 didates

13 “Employing agencies may pay candidates for Senior
13, Egecutive Service positions travel expenses ineurred incident
15, 10! preemplogment. interviews vequested by -the ‘employing
16 -

”

agenoy.”.
7 (¢} The analysis for chapter 57 of tille 5, United States
18 Qode, is amended by inseriing after the item relating to seo-
19 tion 5751 the following. new item:

“576%. Travel eog af Senior E: ive Servias candidaten”.

20 LEAVE

21 Sec. 410. Chapter 63 of title 5, United States Code, is
23 ded by insexting in subsection. (a) of section 6304 “(e),
and (f)” in liew of “and (e),” and by adding at the end of
24 such section the fellowingnaw subseclion:

8
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“(f) Annual leave accrued by an individual while
serving in a position in the Senior Euzecutive Service shall

not be subject to the limitation on lation otherwise im-

posed by this section.”.
DISCIPLINARY ACTIONS
BEc. 411. Chapter 75 of tille 5, United States Code,
is amended—
(1) by inserting the following in the chapter
analysis after subchapter 1V,:
«SUBCHAPTER V—BENIOR EXEOUTIVE SERVICE
“Y648. Actions covered.
“7648. Oawse and procedure.”; and
(2) by adding the following after subchapter 1V :
“SUBCHAPTER V—SENIOR EXECUTIVE
SERVICE

“§ 7541. Definitions
“For the purpose of this subehapter—
“(1) ‘employe¢’ means an individual in the Senior
Ezecutive Service who—
“(A) has completed the probationary period
prescribed under section 3393(d) of this title; or
“(B) was covered by the provisions of sub-
chapter 11 of this chapter immediately before

intment to the Senior Ezecutive Service; and

\

(L4
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“(2) ‘suspension’ has the meaning set forth in
section 7601 of this title.
““§ 7542, Actions covered

“This subchapt lies to a 1

(s

[ from the civil serv-
ice or suspension for more than 14 days, but does not apply
to a suspension or removal under section 7532 of this title
or to a removal under section 3592 of this title.
“§ 7543. Cause and procedure

“(a) Under regulations prescribed by the Office of Per-

sonnel Management, an agency may take an action covered

by this subchapter against an employee only for such cause
as will prom‘ote the efficiency of the service.

“(b) An employee against whom an action covered by
this subchapter is proposed is entitled to—

“(1) at least 30 dﬁys advance written notice unless
there is reasonable cause to believe that the emplog)ee has
committed a crime for which a sentence of imprisonment
can be imposed, stating specific reasons for the proposed
aclion;

“(2) a reasonable time, but not less than 7 days,
to answer orally and in writing and to furnish affidavits

and other d tary evid in

pport of the
answer; ’
“(3) be represented by an attorney or other repre-
sentative; and )

© 0 T O U B W N -
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“(4) a written decision and specific reasons there-
for at the earliest practicable date.

“(¢) An agency may provide, by regulation, for a hear-
ing which may be in licu of or in addition to the opportunity
fo answer provided under subscction (b)(2) of this section.

“(d) An employee against whom an action is taken un-
der this section 1is entitled to appeal to the Merit Systems
Protection Board under section 7701 of this title.

“(e) Copies of the notice of proposed action, the answer
of the employee when written, and a summary thereof when
made orally, the notice of decision and reasons therefor, and
any order effecting an action covered by this subchapter, to-
gether with supporting material, shall be maintained by the
agency and shall be furnished to the Merit Systems Pro-
tection Board upon its request and to the individual affected
upon such individual's request.

RETIREMENT

SEc. 412. (a) Section 8336 of title 5, United States
Code, is ded by redesignating subsection (h) as sub-
section (i) and inserting immediately after subsection (g)

the following new subsection :

“(h) A member of the Senior Ezecutive Service who
ie separated from the Senior Executive Service for less than
fully successful pevfor;nance (as determined under sub-
chapter 11 of chapter 48 of this title) after completing 25

01
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years of service or after becoming 50 years of age and com-~
pleting 20 years of service is entitled to an annuity.”.

(b) Section 8389(h) of title 5, United States Code, is
amended by striking out “‘section 8336(d)” and inserting in
lieu thereof “section 8336 (d) or (1)".

[COA’I’ERSION TO TIIE SENIOR EXECUTIVE SERVICE

ISE0. 413. (a) During the period beginning on the date
of the enactment of this title and ending on the effective date
of ‘this title, et'wh gency under the guid
Offfice of Personnel Management and the definitions in chapter
31 of title 5, United States Code, as amended by this title,

shall designate those positions which are to be incorporaled

and review of the

into the Senior Executive Service and shall designate those
positions which are career reserved.
L(b) Each agency shall also submit a request for total

Senior Eiecutive Service position allocations and for the num-

ber of noncareer appointees needed. The Ofice of Personncl

in accord-

Manag t shall establish interim authorizati
ance with sections 3133 and 8134 of title 5, United States
Code, as amended by this Act.

L(c)(1) Bach employee serving in a position at the time
it is designated as a position in the Senior Ezecutive Service
may elect to—

[(4) decline conversion and remain in a position

under such employee's current appointment and pay sys-

L R - T T N U T Y
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tem, retaining the grade, seniority, and other rights and

benefits associated with carcer and career-conditional ap-

pointment; or )

L (B) convert to a Senior Ezecutive Service ai;pm'nt-
ment according to the automatic upfoihtment conversion
[m)m’aioonf subsections (d), (e), (f), (g), and () of
this section.

The placement of an employee because of an election under
subparagraph (A) shall not cause the separation or reduc-
tion in grade of any other employee.

[(2) The employee aha.ll be notified in writing that such
employee’s position has been brought into the Senior Ezecu~
tive Service and what the employee’s options are under sub-
sections (d), (e), (f), (g), and (h) of this section. The
employee shall be given 90 days from the date of such notifica-
tion to elect one of the options.

L(d) Each employee who has elected an automatic ap-
pointment conversion, is serving immediately before the effec-
tive dale in a position designated as a Senior Ezecutive
Service position, and is currently under—

[(1) a career or careerconditional appointment;
or '

[(2) a similar type of appointment in an excepted
service as determined by the Office of Personnel Manage-
ment;

16T



166 167
tion and who has reinstatement eligibility to a posikion in the

1 shall receive.a career appointment to that position in the 1

o Senior Egecutive Service not subject to section 3393 (c) and 9 compelitive service, may request the reinstatement of the em-

3 (d) of title 5, United States Code. 3 ployee's career status from the. Office of Personnel Marage-

4 [[{e) Each employee who has elected an automatic ap- 4 ment and be converted fo a career appointee tn the Senior

5 pointment conversion and is currently under an cxcepted ap- 5 Ezecutive Service. The nMu and grounds for status of all

6 pointment in a position which is not designated a career 6 . such employees who are so reinstated and converted shall be

7 reserved position in the Senior Eaecutive Service, but is— 7 published in the Federal Register.

8 L(1) a position in Schedule C of subpart C of part 8 L(k) Each employee who has elected an aufomatic ap-

9 213 of title 5, Code of Federal Regulations; 9 pointment conversion and is under a limited evecutive assign- i
10 L(2) a position filled by noncareer eveculive dssign- 10 “ment under subpart F' of part 305 of tille 5, Code of Federal i
11 ment under subpart F' of part 305 of title 5, Code of 11 Regulations, shall— ’
12 Fedéral Regulations; or 12 [(1) be converted to a Senior Executive Service '6"1
13 L(8) a position in the Executive Schedule under 13 limited term appointee if the position encumbered im- B
4 bohapter 11 of chapter 53 of title 5, United States 14 mediately before the effective date will terminate within
15 Code, except career Executive Schedule positions; 15 3 years of the effective date;

16 shall receive a moncareer appéintment in the Senior- Ezecu- ) 16 [(2) be converted to a Senior Egecutive Service

17 tive Service. N 11 noncareer appointee if the position encumbered im- l
18 L(f) Edch employee described in subsection (e) of this 18 mediately before the effective date is designated as a i
19 section who is serving immediately before the effective date in 19 Senior Ezecutive Service general position; or N
90 a position designaled as a Senior Executive Service career 20 L(3) be converted to a Senior Executive Service

91 reserved position shall be reassigned to an appropriate Senior 21 noncareer appointec and reassigned .to a Senior Ez- j
22 Ezecutive Service general position or terminated. 22 ecutive Service general position if the encumbered: posi-

a3 [(g) Back employée described in subsection (e) of this 23 tion immediately before the effective date is designated o

24 section who is serving immediately before the cffective date, 21 a Senior E.coutive Service carcer reserved position.

25 in a position designated as a Senior Execulive Scrvice posi- -
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L(i) Employees whose aclual base pay at the time of
conversion exceeds the pay of the rale to which they are
converted shall relain their pay. If there are omn;)arability
increases under seetion 5805 of title 5, United States Code,
these employees will receive half of cach comparability in-
crease until the base pay equals the established Senior Ez-
ecutive Service rate. "

L(i) The Office of Personnel Management shall pre-

seribe r%ﬁm to carry out the purpose of this section.
The regulabions shall provide a right of appeal to the Merit
Systems Protection Board for an employee who believes

-
Lt 8

such has violated the loyee’s rights

Chdhidd (i

under this section. An agency shall take the corrective action
that the Merit Systems Protection Board orders in ils de-
cision on an, appeal under this subsection.]
LIMITATION ON EXECUTIVE POSITIONS

Sec. 414. (a)(1)(A) Subsections (b) through (g)
of section 5108 of title 5, United States Code, relating to
special authority to place positions at G816, GS-17, and
GS-18 of the General Schedule, are hereby repealed.

(B) Notwithstanding the provisions of any law (other
than section 5108 of such title 5), the authority granted to
an agency (within the meaning of section 5102(a)(1) of

such title 5) under any such provisions to place one or more

11
12
13
14
15
16
17
18
19
20
21
22
23
24
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positions in GS8-16, G8-17, or GS-18 of the General
Schedule, is hereby terminated.
(C) Subsection (a) of section 5108 of title 5, United
States Code, is amended to read as follows: “The Director
sahlish aﬂd

of the Office of Personnel Manag t may
from time to time revise, the makimum numbers of positions
(not to exceed an aggregate of ) which may at any
one time be placed in—

(i) GS8-16, G8-17, and G8-18 of the General

Schedule; and

(ii) the Senior Ezecutive Service, in accordance
with section 3133 of tilde 5, United States Code (as
added by this Act).

A position may be placed in G8-16, G8-17, or GS-18 of
the General Schedule, only by action of the Director of the
Office of Personnel Management.

(2)(A) Notwithstanding the provisions of any other
provision of law (other than section 3104 of title 5, United
States Code), the authority granted to an agency (within
the meaning of section 5102(a) (1) of such tidle 5) to estab-
1 positions outside of the Gen-

lish scientific or prof
eral Schedule is hereby terminated.

(B) Section 3104 of title 5, Uniled States Code, i3
amended by striking out subsections (a) and (b) end in-
serting in lieu thereof the following:

gq1
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“(a)(1) The Director of the Office of Personnel Man-
agement may establish, and from time to time revise, -the
mazimum number of scientific or professional positions (not
to exceed ) for carrying out rescarch and develop-
ment functions which require the services of specially quali-

fied personnel which may be established oulside of the Gen-

eral Schedule. Any such position may be established only by .

action of the Director of the Office of Personnel Manage-
ment.
“(2) The provisions of paragraph (1) of this subsection

shall not apply to any Senior Ezecutive Service position (as

- defined in section 3132(a) of this title).”.

(C) Subsection (c) of such section 3104 is amended—
(i) by striking out “(c)” and- inserting in liew
thereof ““(b)" ; and
(i) by striking out “to establish and fiz the pay
of positions under this section and” and inseﬂing' in liew
thereof *‘to fix under section 5361 of this title the pay for
positions established under this section’”.

(8)(4) The provisions of paragraphs (1) and (2) of
this subsection shall not apply with respect to any position so
long as the individual occupying ‘such position M the day
before the date of the enactment of this Aot continues to occupy,

such position.

(B) The Director of the Office of Personnel Manage-
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(i) in establishing under section 5108 of title 5,
United States Code, the 7 ber of pr

which may be placed in GS-16, GS-17, and GS-18,
and
(i) in establishing under section 3104 of such title.

5 the mazimum number of scientific or professional posi-

tions which may be established,
shall take into account positions to which subparagraph (4)
of this paragraph applies.

(b)(1) Section 5311 of title 5, United States Code, is
amended by inserting “(a)” before “The Laccutive Sched-
ule, and by adding at the end thereof the following new
subsection :

“(b)(1) Not later than 180 days after the date of the
enactment of the (‘ivil Service Reform :Act of 1978, the
Director of the Office of Personnel Management shall deter-
mine the number and classification of cecutive level posi-
tions in evistence in the cxecutive branch on such date of
enactment, and shall publish such determination in the Fed-
eral Register. Effective beginning on the date of such publi-
cation, the number of cxecutive level positions within the
executive branch may mot exceed'the number published under

this subsection. RS

“(2) For the purpose of this subscction, fevecutive level

position’ means—
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“(A) any offics or position in the civil service the

rate of pay for which is equal to or greater than the

rate of basic pay payable for. pautwna under section

5316 of this title, or

“(B) any such office or position the rate of pay

for which may be fived by administrative action at a

rate equal to or greater than the rate of basic pay

payable for positions under section 5316 of this title;
except that such position does not include any Senior Exec-
utive Service position, as defined in section 3182(a) of this
title.”.

(2) The President shall transmit to Congress by Janu-
ary ‘1, 1980, a plan for authorizing executive level positions
in the evecutive branch which shall include the maximum
number of evecutive level positions necessary by level and
a justification for the positions.

EFFECTIVE DATE

SEc. 415. The provisions of this title shall take effect
9 months after the date of the enactment of this title with the
exception of section 413, regarding conversion procedures,
which shall take effect immediately upon enactment.

TITLE V—MERIT PAY
PAY FOE PERFORMANOB AMBENDMENTS

SEo. 501. {8} Part IIT of title 5, United States Code,
is amended by inserting after chapter 53 the following new
chapter:

178
“Chapter 54 —MERIT PAY

5401, Purpose.
5402, Merit psy system.
45408, Reports.
45404, Regulations.
«g 5401, Purpose
“It is the purpose of this chapter to provide for a merit
pay system which shall—
“(1) within available funds, recognize and reward
quality performance by varying merit pay adjustments;
“(2) use performance appraisals as the basis for
determining merit pay adjustments;
“(3) within available funds, provide for training to
improve objectivity and fairness in the evaluation of
performance; and
“(4) regulate the costs of merit pay by establishing
omeﬁtwbadge&aadotberappropﬁauoonml
techniques.
“§ 5402, Merit pay system

“(a) In accordance with the purposes set forth in sec-
tion 5401 of this title, the Office of Personnel Management
chall establish & merit pay system which shall cover any
employee in a position Whiek regalasly requires the ezereise
of manngerial or Sapervisery responsibilities which iz a
supervisor or management official position (as defined in
chapter 71 of this title) and which is in (G8-13 through
G8-15.

e |
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1 “(b) The merit pay system established under subsection
2 (a) of this section shall provide for a range of basic pay for

3 each grade to which it applies, which range shall be limited

4 by the minimum and maximum rate of basic pay of each

5 such grade. ro
'E;"‘-"‘—(e)-(-i-)“ it Goneuﬁen%mﬂieozbmdjusmentmdersee-

7 tion 5305 ef this title; the Office of Personnel Management in
i éohoulthtion with the Office of Monagomént snd Budges shell
‘9’ ddtermline the extorit to ‘which such adjustment shell be
10 inedo in resss of besle pay foF ol éovered by the
11 mesibpayeystems - 0 v i e
18 = " <¢fe) {1) ‘Effectide at the beginning of the first applicable
13 'pay pendd comn’umcmy on or afier the first day of the month
14 in which an adfustment takes effect whder section 5305 of this
15" 4itle, the rate of basic pay for angy position under this sub-
fb‘"bhd;zt'ér “shall be ad]:usted by ‘an ‘amount, rounded to the
17 nearest multiple of $100 (or if midway between multiples o:f
18 $100, to the mext higher multiple of $100}, equal to the

19" ,,;; ehtiage of such arinual raté of pay which cm‘responda to

20" the percentdge generally applicable to’ positions in the same
21 ‘grade a8 such Position. oo

"2 “(2) Any emigloyes. whose positiin is brought under the
23 merit pay system shall," so tong as such employee continues
24 in sm':hpoaiﬁon,be entitled to receive Basic pay at a rate of
95  basic phy not less than the rate such employee was receiving
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when such position was brought under the merit pay system,
plus any subsequent adjustment under pavagraph (1) of
this subsection.

“43} (3) An incresse in pay under this subsection is
not an equivalent increase in pay within the meaning of sec-
tion 5335 of this title. Any such incrense shall not result in
such pay being considered as fized by administrative action.

“(3} {4) No employee may be paid less than the mini-
mum rate of basic pay -of the geade of such employee’s
position. w

“(d) (1) Under regulations prescribed by the Office of
Porsonnel Management, the head of each agency may pro-
vide for within-grade pay #ate increases within the range of
basic pay for any employee covered by a merit pay system.

“(2) Determinations to provide pay increases undér this
subsection to an employee—
“(A) may take into account both individual per-
formance and organizational accomplishment, and
“(B) shall be based on factors sich as— -
“(i) improvements in efficiency, productivity,
and quality of work or service;
“ (ii) -cost savings eficiency; and
“ (iii) timeliness of performance;

“(C) shall be subject to review only in accordanoe

9¢1



11 - 6L - O (1'19A) 28L-gg

‘1
2
3
4
5
6
7
8
9

e
5 B B B

-

176
with and to the extent provided by procedures estab-
lished by the agenoy head ; and
“(D) shall be made in accordance with guidelines
issued by the Office of Personnel Management which
relate to the distribution of increases available under
this subsection.

“(8) For any fiscal year, the head of any agency may
exercise authority under paragraph (1) of this subsection
only to the extent of the funds available for purposes of
this subsection.

“(4) The funds available for purposes of this subsection
to the head of an agency for any fiscal year shall be deter-
mined by the Office of Personnel Management on an annual
basis, after consultation with the Office of Management and
Budget, before the beginning of such fiscal year. The amount
so available for any such agency shall be determined by
the Office on the basis of—

(A} the odditionsl ameunt of the adjustments
under seetion 5305 of this title; and
4B} the amount estimated by the Office to reflect
within-grade step increases and quality step increases,
which would have occurred if the empk:yees covered by the
merit pay system in such agency were not so covered.
“(e) (1) The head of an agency may pay a cash award

to, and incur necessary expenses for the honorary recogni-

1
2
3
4
5
6
7
8
9
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tion of, any employee covered by & merit pay systém who—
“(A) by such employee’s suggestion, ' invention,
superior accomplishment, or other personal effort con-
tributes to the efficiency, economy, or other improve-
ment of Government operations; or
“(B) performs a special act or service in the pub-
lic interest in connection with or related to such em-
ployee’s official employment.

“(2) The President may pay a cash award to, and
incur necessary expenses for the honorary recognition of,
any employee covered by a merit pay system who—

“(A) by such employee’s suggestion, invention,
superior uw(;mplishment, or other personal effort con-
tributes to the efficiency, economy, or other improvement
of Government operations; or

“(B) performs an esceptionally meritorions special
act or service in the public interest in connection with or
related to such employee’s official employment.

A Presidential award may be in addition o an agency award
under paragraph (1) of this subsection.

“(3) A cash award under this sabsection is in addition .

to the basic pay and any merit increase to basic pay of the

“employee receiving the award. Acceptance of a cash award -
under this subsection constitutes an agreement that the use by

the Government of an idea, method, or device for which the

LS1
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award is made does not form the basis of a further claim of
any nature against the Go‘;'ernment by the employee, his
heirs, or assigns.

“(4) A cash award to, and expenses for the honorary
recoguition of, any employee covered by a merit pay system
may be paid from the fund or appropriation available to the
activity primarily benefiting or the various activities bene-
fiting. The head of the agency concerned shall determine the
amount to be paid by each activity for an agency award
under paragraph (1) of this subsection. The President shall
determine the amount ¢o be paid by each aotivity for a Presi-
dential award under paragraph (2) of this subsection.

“(5) Except as provided by paragraph (6) of this
subsection, & cash award under this subsection may not ex-
ceed $10,000.

“(6) If the head of an agency certifies to the Office
of Personnel Management that the suggestion, invention,
superior accomplishment, or other meritorious effort for
which the award is proposed is highly exceptional and un-
usually outstanding, & cash award in excess of $10,000 but
not in excess of $25,000 may be granted with the appr;wnl
of such office.

“(7) An agency may pay or grant an award under

this subsection notwithstanding the death or separation from

the service of the employee concerned, if the suggestion,
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inv superior plishment, other meritorious effort

for which the award is proliosed was msde or performed
while the employee was in the employ of the Government.
“(f) Under regulations prescribed by the Office of Per-
sonnel Management, the benefit of advancement through the
range of basic pay shall be preserved for an employeé cov-
ered by the merit pay system, whose contiruous service is
interrupted in the public interest by service with the armed
forces, or by service in essential non-Government civilian
employment during & period of war or national emergency.
“(g) For purposes.of section 5941 of this title, rates
of basic pay subject to increases under the merit pay system
are considered pay fixed by statute.
§ 5403. Reports
“The Office of Personnel Management shall periodically
submit to the Congress repol-'ts on the operation of the merit
pay system.
“8 5404. Regulations
«The Office of Personnel Management shall prescribe
regulations necessary for the administrati of this chapter.”.

CONFORMING AND TECHNICAL AMENDMENTS
SE0. 502. (a) Section 4501(2) (A) of title 5, United
States Code, is amended by striking out *‘; and”” and inserting

in lieu thereof “but does not include an individual paid under

8¢1
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blished under section 5402 of this

-titleyand”%. .
- {b) Boohon 4502 (n) of title 5, United Btates Code,
is. unended hy siriking out “$5,000” and inserting in lieu

S J:bemi “8104000"
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17
18

1, (@) Bection 4502 (b) of title 5, United Btates Code, is

-amended— -

Si(1) by stnkmg out “Civil Bervice Commission”

" an inserting in lien thereof “QOffice 'of Personnel

.. Managément” ;

" (2) by striking out “05 000” and inserting in liew
thereof “$10,000”; and

(3) by striking out “the Commission” and insert-

ing in lie thereof “the Office”.

‘g (d) Section 4506 of title 5, United Btates Code, is
amended by striking out «Qivil Service Commission may”’
and inserting in. lien thereof “Office of Personnel Manage-
ment shall”.

4o} Scetion 5332{e}- of title 5; &; United States Cede; is
amended by inserting efter “qpplies’ the following: “exeept
an employos coverod by ehapter 54 of this title>

(e) Section 5331(b) of title 5, United States Code,- is
amended by adding at the ent thereof the following new sen-
tence: “This subohapter shall not apply to any position cov-
ered by chapter 54 of this title.”.
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(f) Bection 5334 of title 5, United States Code, is

amended—

(1) in paragraph (2) of subsection (c) by insert-
ing “, or for an employee appointed to & position covered
by the merit pay system, any dollar amount,” after
“step”;

(2) by adding at the end thereof the following
new subsection:

“(g) In the case of an employee covered by the merit
pay system, all references in this section to ‘two steps’ or
‘4wo step-increases’ shall be deemed to mean 6 percent.”

(g) Bection 5335 (e) of title 5, United Btates Code, is
amended by inserting after “mdivi
ered by chapter 54 of this title, or,”.

(h) Section 5336 (c) of title 5, United States Code, is

” the following: “cov-

amended by inserting after #individual” the following: “cov-
ered by chapter 54 of this title, or,”.

(i) The table of chapters for part XTI of title 5, United
States Code, is amended by inserting after the item relating
to chapter 53 the following new item:

«g4, Merit Pay----------- - - 54017,
EFFECTIVE DATE

Sgc. 503. The provisions of this title shall take effect on

the first day of the first applicable pay period which begins

on or after the 90tk 180th day sfter the date of the enact-
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ment of this Aet- Act, except that such provisions may ta}re
effect with respect to any category or categories of positions
before such 180th day to the extent the Director of the Office
of Personnel Management prescribes.

TITLE VI—RESEARCH, DEMONSTRATION, AND

OTHER PROGRAMS
RESEARCH AND DEMONSTRATION PROJECTS
SEc. 601. Part III of title 5, United States Code, is

amended by adding at the end of subpart C thereof the
following new c;lmpter:

“Chapter 47.—PERSONAL PERSONNEL RESEARCH

AND DEMONSTRATION PROJECTS

“Bee.

“4701. Definitions.
1‘4702' R, h md 3, ), £ 3

703, Demonstration projects.
o M
“4706. Regulations.
“§ 4701. Definitions
“For the purpose of this chapter—

“{1}) ‘ageney’ meens en ageney oo defined in see-
tion 2801{a) {without regard to peragraph (2D}
thereof);

“(1) ‘agency’ means an Egzecutive agency, the Ad-
ministrative Office of the United States Courts, and the
Government Printing Office, except that such term does
not include—

‘systems, the possibilities for

183
“(4) a Government corporation;
“(B) the Central Intelligence Agency, the De-
fense Intelligence Agency, the National Security
Agency, and any Ezecutive agency or unit thereof

which is designated by the President and which con-

ducts foreign intelligence or counterintelligence ac-
tivities; and
“(C) the General Accounting Office.

“(2) ‘emi:loyee’ means an individual employed in
or under an agency;

“(3) ‘eligible’ means an individual who has quali-
fied for appointment in an agency and whose name has
been entered on the appropriate register or list of eli-
gibles;

“(4) ‘demonstration project’ means a project con-
ducted by the Office of Personnel Management, or un-
der its supervision, to determine whether a specified

change in p gement policies or procedures
would result in improved Federal personnel manage-
ment; and

“(5) ‘research program’ means a planned study of
the manner in which public management policies and
systems are operating, the effects of those policies and

and

among policies and systems.
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““§4702. Research and development functions
“The Office of P 1l M hall

“(1) establish and maintain (and essist in the es-
tablishment and maintenance of) research and ﬁeveiop—
ment projects of improved methods and technologies in
Federal personnel management;
“(2) evaluate projects, and proposed projects,
desoribed in paragraph (1) ;
“(8) establish and maintsin & program for the
collection and public dissemination of mformation relat-
ing to personnel management research and for encout-
aging and facilitating the exchange of information among
interested persons and entities; and
“(4) carry out the preceding functions directly or
through agreement or contract.
§4703. Demonstration projects

“(a) Except as provided in this section, the Office of
Personnel Management may directly or through agreement
or contract with one or more Federal agencies and other

public and private 6rg'nniza;ﬁons conduct and evaluate dem-

onstration projects. The conduct of demonstration projects .

shell not be limited by any lack of specific authority to take

the action contemplated, or by any provision or provisions of .

law existing at the time inconsistent with such action, in-.

cluding laws or regulations relating to—
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““(1) the methods of establishing qualification re-
te for, recruitment for, and appointment to

positions;
“(2) the methods of classifying positions and com-

pensating employees; exeept that no veriatien is hereby
authorized in employee henefite provided by ehapter 63
or subpert G of part TIT of this title;

“(3) the methods of assigning, reassigning, or
promoting employees;

“(4) the methods of disciplining employees;

“(5) the methods of providing incentives to em-
ployees, including the provision of gronp or individual
incentive bonuses or pay;

“(6) hours of work per day or per week;

“(7) the methods of involving employees, unions,
and employee organizations in personnel decisions; and

“(8) the methods of reducing overall agency staff
and grade levels.

19 Netwithstanding the provisions of this subseetion; ne dem-
20 onstration projeet shell affeet leave under ehapier 63 of
21 #this title or insuranee or oanuities under subpart G of part I
22  of this title:

23

“(b) Before conducting or entering into any agreement

24 to conduct a demonstration project, the Office of Personnel

25 Management shall—

191
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“(1) d§ve16§ a plan for such project which iden-

 tifies—

“(A) purposes;
o “YB) the types of eﬁployees or eligibles,
c&tégoriéed by ergaﬁwa(-wml occupational serics,
- grade, ororgahizaﬁ;nal unit;
“(C) the number of employees or eligibles to
bei '_“,intota.lb : t or by category;
“(D) the methodology;
“(E) the (ium‘tion; »

“(F) the training to be provided;
L (G) theanticipated coéts; and ‘
“(H) the methodology and crite;ria f(;l‘
- evaluation; -
(1) d specific descriptioﬁ of any lack of specific
=N a’uthority for ‘aizy aspect of such project; and

“(J) @& Specific citation to any provision or
;m'ovmom of law, 'rule, or reyulalior'xl which, if not
waived ﬁnder this section, would prohibit the con-
. duo;ting of such project as proposed.

“(2) pl‘l])li.\‘h such plan in the Federal Register;
- .

ey +*{3) 'submit such plan ‘so published to public

-heasing: hearing; and’

“(4) transmit a copy of such plan, taking into ac
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count any rcvision resulting from such hearing, to each

House of the Congress.
Any sueh plan shell not be implemented until it is arppi'eved
by each egeney involved: ’
‘ “(c) (1) Any research or demonstrauon project under
this sechon may not be undertaken, or any contract with
respect {o such project may not be enlemd into_ unless Ihe
plan under subsection (b) of this sectwn far such pro]ect
18 approved by each agency involved in it and a copy of such
plan, as so approved, is transmitted to each House of the
Congress and such plar; 18 not disapproved by either House
of the C'm;:qress during th;» first period of 60 calendar days
of continuous session of C’ongres; bfle)f the plan is transmitted.

“(2) For the purpose of egrqgmph (1) of this sub-
section—

“(A) the continuity of a session is broken only by
an adjournment of the Congress sine die; and
“(B) the days on which either House of the Congress

3 not in session because of an. ndjml.m;mml of more than

3 calendar days to a day r‘erlain are ercluded ir; \I;ie

coliion of the 60-day period.

“(d) No research or d{momh'alim:_ project under this

section may provide for a waiver of —

of chay 63 (relating to

“(1) any pr

91
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leave) or subpart G (relating to insurance and an-
nuities) of this title;

“(2) any provision of law prohibiting discrimina-
tion described in section 2302(b)(1) of this title, pro-
viding for equal employment opportunity through
affirmative action under any such law, or providing any

right or remedy available to any employee or appli
for employment in the civil service under any such law;
“(8) any pr of chapter 15 or subchapter 111

of chapter 73 of this title (relating to political activity) ;

or

“(4) any rule or regulation issued under the pro-
visions of law referred to in paragraphs (1), (2), and
(3) of this subsection.

“fe} (e) (1) Each demonstration project shall—

“44) (4) involve no more than 5,000 individuals
other than individuals in any control groups necessary to
validate the results of the project; and

“42) (B) terminate before the end of the 5-year
2-year period beginning on the date of approval by the
Office of Personnel Management'except that research
may continue beyond such date to the extent necessary
to validate the results of the project.

“(2) No more than 5 research or demonstration projects

25 may be contracted for or conducted at any time.
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“4d) (f) Bubject to the terms of any written agreement
between the Office of Personnel Management and an agency,
a demonstration projeét involving an agency may be termi-
nated by the Office of Personnel Management, or such
ageney, if either determines that the project creates a sub-
stantial hardship on, or is not in the best interests of, the
publio; the Federal Government, employees, or eligibles.
“te} (g) Emploj;ees'within a unit with respect to which
an orga.nizatioil of Government employees has been ac-
corded exclusive recognition shall not be included within
any project under subsection (b) of this section—
“(1) if such project would violate a negotiated
agre t bet such agency and such organization,

unless there is a written agreement with respect to such
project between such agency and such organization; or

“(2) if such project is not covered by a negotiated
agreement, until there has been consultation or negotia-
tion, as appropriate, with such organization.

“48} (k) Employees within any unit with respect to
which an organization of Government employees has not
been accorded exclusive recognition shall not be included
within any project under subsection (b) of this section un-
less there has been agency consultation regarding the project
with the employees in such unit. '

€91
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“4g) (i) Evaluation of the results of the project and its

‘impact on improving publio management shall be undertaken

for each project.

“4k} (j) Upon the request of the Director of the Office of
Porsonnel Management, agencies shall cooperate with and
assist the Office as far as practical in the performance of this
function and provide the Office with requested information

" and reports relating to the conduct of demonstration projects

in their respective agencies.

" “8 4704. Allocation of funds

“Funds appropriated to the Office of Personnel Manage-
ment for the purposes of this subchapter may be allocated by
the Office of Personnel Management to any agency conduet-
ing demonstration projects or assisting the Office of Personnel
Funds so allocated
shall remain available for such period as may be specified in

Management in conducting such project;

‘appropriation Acts. No contract shall be entered into under

this section unless such contract has been provided for in ad-
vance in appropriation Acts. o
“8 4705. Reports Fe

““The Office’ of Personnel Management shall inlude in

- the annusl ‘report required by section 1308 of this title a

* sumpiary ‘of research and d fon projects conducted

during the year, the effect of that research on improving
publie and @

efficiency, and recom-
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mendations of policies and procedures. which, will improve

- the atteinment- of general research objectives.

“g 4706, Regulations PR TRIEEY
“The Office of Personnel Management -shall prescribe
regulations for the administration of this chapter.”.

INTERGOVERNMENTAL PERSONNEL ACT AMENDMENTS
8E0. 602. (a) Section 208 of the Intergovernmental
Personnel Act of 1970 is amended—
(1) by striking out the section heading and insert-
ing in lien thereof the following:
““TRANSFER OF FUNCTIONS AND ADMINISTRATION OF
MERIT POLICIES”; ;.. ' =
(2) by redesignating subsoctions (b), (o), (d),
_{e), (f), and (g) es subsections '(a).,. (4}, {(e), (£),
(g), and (i), respectively, and by insérting nfter sub-

section (a) the following new subsection:

“(b) In accordance with regulations of the. Office of
Personnel Management, Federal agencies may regiire as a
condition of participation in assistance programs, systems. of
personnel administration consistent with personnel standards
prescribed by the Office of Personnel Management for posi-
tions engaged in carrying out such programs.-Such standards

. shall include the merit principles in section 2 of this Act.”;

and

(g), as re-

(8) by inserting after .su
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designated by this section, the following new subsection:

“(h) Effective one year after the date of the enactment

of this subsection, all Yy P 1 requi estab-

lished as a condition of the receipt of Federal grants-in-aid

by State and local governments, are hereby abolished,
‘except—
“(1) those requirements listed in subsection (a)
of this seotion,
‘“(2) those that generally prohibit discrimination
in employment or require equal employment opportunity,
“(8) the Davis-Bacon Act (40 U.B.C. 276 et
seq.), and
“(4) chapter 15, Political Activities of Certain

State and Locel Employees, of title 5, United States

Code.”.

(b) Section 401 of such Act is amended by striking the
period after “institutions of higher education” and inserting
in lieu thereof “and other organizations.”.

(c) Beotion 403 of such Act is amended by striking
out “ (less applicability to commissioned officers of the Pub-
lic Health Service) .

(d) Section 502 of such Act is amended in paragraph
(3) by inserting “the Trust Territory of the Pacific Islands,”
before ““and a territory or possession of the United States,”.

(e) Section 506 of such Aot is amended— g

198

(1) by inserting in subsection (b) (2) “the Com-
monwealth of Puerto Rico, Guam, American SBamos, and
the Virgin Islands)” after * (Other than the District of
Columbia,” ; and

(2) by striking out of subsection (b) (5) *“and the
District of Columbia,” and by inserting in lien thereof
“the District of Columbia, the Commonwealth of Puerto
Rico, Guam, American S8amos, and the Virgin Islands.”.

AMENDMENTS TO THE MOBILITY PROGEAM
8E0. 603. (a) Section 3371 of title 5, United Btates
Oode, is amended—

(1) by inserting “the Trust Territory of the Pacific
Islands,” after “Puerto Rico,” in paragraph (1) (A);
and

(2) by striking out “and” at the end of paragraph
(1), by striking out the period at the end of paragraph
(2) and inserting a semicolon in lieu thereof, and by
adding at the end thereof the following:

“(3) ‘Federal agency’ means an executive agency,
a military department, a court of the United States, the
Administrative Office of the United States Courts, the
Library of Congress, the Botanic Garden, the Govern-
ment Printing Office, the Congressional Budget Office,
the United Btates Postal Service, the Postal Rate Com-
mission, the Office of the Architect of the Capitol, the
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1 - Office - of Tedhnology Assessment, and such other ap-
* propriate igenties of the legislative and judicial branches
" ds detérinined by’ the Office’ of Personnel Management;
and o
" 1 “(4) “other organizdtions’ means—
; “(A)" anational, ‘Yegional; State-wide, or met-

ropolitan- ofganizatioti representing ‘member Stite

or lo¢dl governmenty; o’ ..

1% T “(B)- an adédcidtion -of ‘State’ or local public
107 officialsior w3 .

1 «#¥  “(C) a nonprofit organization, one of Whose
12 %7 ¥ principal functions is to ‘offer ‘proféssional advisory,
18 {4 ¢ iresparch, development, or ‘related services to gov-
14 ernments or universities concerned Wwith public
16 2 1% Mighapement”. s :
1§t (b) ‘Bections “d872" through 3875 of fitlé'5, United
17 'States Code, hré amended by.-stitking - out Yezecutive

18 agency” and‘“an éxecative agendy” ¢ach place ‘théy appear
19 aiid 'by inSérting in" lie ‘thereof, " respectively, “Federal

20 sgeicy™ and “s Federal agency™: -+~ = - 41 v
21 - (¢) Bection 3372 (a) (1) of title 5, United States

22 Obde, is-farthier sineiided by inserting immediately befdre
23" the" sémicolen " the follotving: ““except’ that an employee
24 in a Federal agénéy dées not include an employee in the

25 Beiilor Exbontive Servide serving under a non-caréer appoint-
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ment and an employee in the excepted service who is serving
in a confidential or policy-determining or policy-advocating
position”.

(d) Section 3372 of title 5, United States Code, is
amended—

(1) in subsection (b) (1), by striking out “and”
after “higher education”;

(2) in subsection (b) (2), by striking out the
period after “executive agency” and inserting in lieu
thereof a semicolon ; and

(3) by adding at the end theresf of subsection (b)
the following:

“(3) an employee of a Federal agency to another
organization; and

“(4) an employee of another organization to a
Federal agency.”; and A

(4) by adding at the end thereof the following new
subsection :

“(¢)(1) An employee of a Federal agency may be
assigned under this subchapter only if such employee agrees,
as a condition of accepting an assignment to a State or loral
government under this subchapler, to serve with such agency

upon the completion of such assignment for a period cqual

to the length of the assignment.
“(2) Each agreement required under paragraph (1) of
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thw subsection ahall prmmic that in the event the recipient

fails to carry out such agreement (exceps for good and suffi-
cient reason as determined by the head of the Federal agency
involved) such employee shall be liable to the United Stales
for payment of all evpenses (excluding salary) of such
g t. Such ¢ shall be treated as a debt due the

United States.
() Bection 3374 of title 5, United Btates Code, is

amended—
(1) by adding the following new sentence at the
end of subsection (b) :
«“The sbove exceptions shall not apply to non-Federal em-
ployees who are covered by chapters 83, 87, and 89 of this
title by virtue of their non-Federal employment immediately
before assignment and J;ppointment under this section.”; ‘
(2) in subsection (¢) (1), by striking out the semi-
colon at the enﬂ ~t.her(;c'f and by inserting in lieu thereof
the following:, “ except to the extentv that thevcompen-
smon received from the State or local government is
less than the appropriate rate of pay which the duties
would warrant under the apphca.ble pay provisions of
this title or other applicable authority;” ; and
(8) by stnkmg out the period at the end of sub-
section (c) and adding the following: “, or for the

197
contribution of the State or local govemment, or a part
thereof, to employee benefit systems.”.

(g) Section 3375 (a) of title 5, United States Code, is
amended by striking out ‘and” at the end of paragraph (4),
by redesignating paragraph (5) as paragraph (6), and by
inserting after paragraph (4) thereof the following :

“(5) section 5724a (b) of this title, to be used by
the ‘employee for miscellaneous expenses related to
change of station where movement or storage of house-

hold goods is involved; and”.

TITLE VII—LABOR-MANAGEMEN T RELATIONS

. . . . . . .

[New title relutmg to labor-management relations to be
supplied.]

. . . . . . .
TITLE VI VI1I—MISCELLANEOUS
SAVINGS PEOVISIONS

Sec. 76+ 801. (a) Except as provisions of this Act may
govern, all Executive orders, rules, and regulations affecting
the Federal service shall continue in effect, according to their

terms, until modified, terminated, superseded, or repealed by

the President, the Office of Personnel Management, er the
Merit Syswms Protection Board, the Equal Employmm'
Opportunity Commission, or the Federal Labor Relations

Authority as to matters within their respeotive jurisdictions.
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- (b) .No provision of this Act shall .affect any ad-
ministrative proceedings peIlding at the time such provision
takes effect. Orders shall be issued m such proceedings and
appeals shall be taken therefrom as if this Act had not been

‘enacted.

{c) ‘No suit, action, or other proceeding lawfully  com-
meneed by or against the Director of the Qffice of Personnel
Management. or the boerd members of the Merit Systems
Proteetion *Board, or officers or employees thereof in their

official capacity or in relation to the. discharge of their offi-

-cial duties, as in effect immediately before the effective date

of this Act, shall abate by reason of enactment of this Act.

Such suits, actions, or other proceedings shall be determined

as if this Act had not been enacted.
AUTHORIZATION OF APPROPRIATIONS °

SEC. 762 802. There are authorized to be appropriated,
out of any moneys in the Treasury not otherwise appro-
priated, such sums as may be necessary to caary out the pro-
visions of this Act.
POWERS OF PRESIDENT UNAFFECTED EXCEPT BY EXPRESS

PROVISIONS
SEC. 703 803. Except ns expressly provided in this

Act, nothing contained herein shall be construed to limit, cur-

thority

tail, abolish, or inate any function of, or

able to, the President which the President had i diately

avail-

199
1 before the effective date of this Act; or to limit, curtail, or
2 terminate the President’s authority to delegate, redelegate,

+ al tion of functi

3 orter

any
4 TECHNICAL AND CONFORMING AMENDMENTS
5 SEC. 704 804. The President or his designee shall, as
6 soon as practicable but in any event not later than 30 days
7 after the date of the enactment of this Act, submit to the
8 Committee on Post Office and Civil Service of the House of
9 : Representatives and the Committee on Governmental Affairs
1(; ?of the Senate a draft ;:f any technical and conforming amend-
11 ments o title 5, United States Code, which have not been
15 made by the provisioﬁs'f of this Act and which are necessary
13 to reE;ct fhroughout,_such title the amendments to the sub-
14 stantive provi'sions of law made by this Act and by Reorgani—
1“}‘,{=zaﬁon Plan Numbered 2 of 1978.

16\7 EFFECTIVE DATES
1 Sec. 705 805. Except as otherwise expressly provided
18

in this Aect, the provisions of this Act shall take effect 90

19 days after the date of the enactment of this Act.
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[COMMITTEE PRINT]

JuLx 10,1978

[The following reflects the proposed draft of title VII (labor-

management relations) to be used in the consideration
of the committee print of H.R. 11280 (dated June 15, 1978),
but does not include necessary technical and conforming
amendments.]

TITLE VII—FEDERAL SERVICE LABOE-
MANAGEMENT RELATIONS
FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS
Sgc. 701. So much of subpart F' of part I1I of tille 5,
Uﬁiled States Code, as precedes subchapter 11 of chapter 71

thereof is ded to read as foll
“Subpart F—Labor-Management and Employee
Relations

“Chapter 71—LABOR-MANAGEMENT‘RELATIONS
«SUBCITAPTER I—GENEBAL PRGVISIONS

“gec.

«7101. Findings and purpose.

«y108. Employees’ rights.

«7103. Definitions.

«7104. Federal Labor Relations Authority.
«y106. Powers and duties of the Authority.’
«7106. Management rights.

\

QD@-]QU!WNW&H
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2

“SUBOHAPTER II—RIGHTS AND DUTIES OF AGENOIEB
. AND LABOR ORGANIZATIONS
ngeo.
w7111, Eachui tion of labor organisati
«y118. Determination of appropriate its for labor organizabion repre-
entabion.

8
w7118, National consultation rights.
“711}. Representation rights and dutics.
w116, Allotments to representatives.
«7116. Unfair labor practices.
“7117. Duty to bargain in good faith; compelling need.
«7118. Prevention of unfair labor practices.
47119, Negotiation impasses; Federal Service Impasses Panel.
«7180. Standards of conduat for labor organieations.

“SUBOUHAPTER 11I—GRIEVANCES, APPEALS, AND
BEVIEW

“Beo.

wy191. Appeals from adverse decisions.
«y199. Grievance procedures.

w7183, Judicial review.

«SUBCHAPTER IV —ADMINISTRATIVE AND OTHER
wses PROVIBIONS
u7181. Reporting requirements for standards of conduct.
w7138, Official time.
“7183. Subpenas. .
w7134, Compilation and publication of data.
w7186, Issuance of regulations. i
w7136, Qontinuation of existing laws, recognitions, agreements, and pro-

“SUBCHAPTER I-GENERAL PROVISIONS

«§ 7101. Findings and purpose
“(a) The Congress finds that ezperience in both pri-
vate and public empl ¢ indicates that the y

protection of the right of employees to organize, bargain
collectively, and participate through labor orgamizations of
their own choosing in decisions which affect them safeguards
the public interest and contribules to the effective conduct
of public business. Such proteotion facilitates and encourages
the amicable settlement of disputes bet l and

(gad
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their employers involving conditions of employment. There-
. $a s and T1 o pfr
Federal Service are in the public interest.

fore, labor org bargaining in the

“(b) It is the purpose of this chapter to prescribe
certain rights and obligations of the employees of the Fed-
eral Government and to establish procedures which are de-

signed to meet the special fequirements and needs of the

Federal Government.

v“§ 7102. Employees’ rights

“Each employee shall have the right to fohn, join, or
assist any labor ory;znization; or to re}'rain from any such
activity, freely and without féar of penalty or reprisal, and
each such employee shall be protected in the exercise of such
right. Except as otherwise provided under this chapter, such
right includes the right—

. “(1) to act for a labor organization in the il

v J

of a representative and the right, in such capacity, to
present the views of such labor organization to agency
heads and other officials of the ezecutive branch of the
Government, the Congress, or other appropriate
authorities,

“(2) to bargain collectively over conditions of em-
ployment through representatives chosen by them under
this chapter, and

“(3) to engage in other lawful activities for the

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
hig
18
19
20
21
22
23
24

4

2hlichi:

purpose of e g intaining, and improving

conditions of employment.
“§ 7103. Definitions; application

“For the purpose of this chapter—

“(1) ‘person’ means an individual, labor org
tion, or agency;
‘ “(2) ‘employee’ means an individual—

“(A) employed in an agency;

“(B) employed in a nonappropriated fund in-
strumentality described in section 2105(c) of this
title and with respect to whom such section 2105
(c) applies;

“(C) employed in the Veterans' Canteen Serv-
ice, Veterans' Administration, and with respect to
whom section 5102(c)(14) of this title applies; or

“(D) whose work as such an employee (deter-
mined under the preceding provisions of this para-
graph) has ceased because of any unfair labor
practice under section 7116 of this title and who
has not obtained any other regular and substantially
equivalent employment, as determined under regu-
lations prescribed by the Federal Labor Relations
Authority;

but does not include—

0.1
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“(i) :&_n alien or noncitizen of the United States
who ies a position outside the United States;

(4

“(ii) a member of the armed forces;

“(iii) a supervisor or a management official; or

“(iv) an individual employed by the Govern-
ment of the District of Columbia or the Tennessee
Valley Authority;

“(8) ‘agency means any Ezecutive agency, the
Library of Congress, the Government Printing Office,
and the Postal Rate Commission;

“(4) ‘labor organization’ means an organization
composed in whole or in part of employees of an agency,
in which employees participate and pay dues, and
which has as its primary purpose the dealing with an
agency concerning grievances and matters affecting con-
ditions of employment, except that such term does mot
include—

“(4) an organization whose basic purpose i3
purely social, fraternal, or limited to apecia.l interest
objectives which are only incidentally related to
matters affecting conditions of employment;

“(B) an organization which, by its constitution,
bylaws, tacit agreement among its members, or

otherwise, denies membership because of race, color,

@QQQOI)FWNH
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creed, national origin, sz, age, preferential or nop~
preferential civil service status, political affiliation,
marital status, or handicapping. condition; or :;
“(C) an organization sp ed by an agency;

“(5) ‘affliate means, when used with respect o

 a labor organization, any nati 1 or international uniop,

federation, council, or department, or other organizatign
in which such labor organization is repr ted or with
which such labor organization is affiliated; LG

“(6) ‘Authority’ means the Federal Labor Rela-
tions Authority described in section 7104(a) of this
title; . .
“(7) ‘Panel ‘means the Federal Service Impasses
Panel described in section “71191(c) of this title;

“(8) ‘collective bargaining agreement means an

agreement entered inlo as a result of collective bargain-
ing pursuwant to the provisions of this-chapter;

"“(9) ‘grievance’ means any complaint by. any

person—' )

“(A) comcerning dany matler relating to the
employment of such person with an agency;

“(B) conceriiing- the effect or interprelation;

or a claim of ‘breach, of a collective bargaining

. - ugreement; or -

“(Q) eoncerning any claimed violation, mis-

TL1
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isapplication of any law, rule,

interpretation, or

or regulation, affecting conditions of employment;

“(10) ‘supMor’ means any employee having au-
thority, in the interest of an agency, to hire, direct, as-
sign, promote, reward, transfer, lay off, recall, suspend,
discipline, or discélgarge other employees, or to adjust
their grievances, o'r‘ to effectively recommend such go-
tion, if the ezercise of such authority is mot merely
Toutine or clerical in nature but requires the consistent
ezercise of independent judgment, evcept that with re-
spect to any unit which includes firefighters or nurses,
the term ‘supervisor’ includes only those employees who
devote a preponderance of their employment time in
exercising such authority; ’ 3

“(11) ‘management official’ means an individual

ployed by an agency in a position the duties and

responsibilities of which require or authorize such in-
dividual to formulate, determine, or influence the policies
of such agency; B

“(182) ‘collective bargaining’ or ‘bargaining’ means
the performance of the mutual obligation, of the Tepre-

of an agency and the exclusive represenia-
tive of employees in a unit in such agency to meet at
reasonable times and to confer, consult, ‘and bargain in

a good-faith effort to reach agreement with respect to

© W W e o A 0 N M
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the conditions of employment affecting such employees
and to execute, if requested by either party, a written
document incorporating any collective bargaining agree-

ment reached, but such obligation does not compel either

party to agree to a proposal or to make a concession;
“(13) ‘confidential employee’ means an employee
who acts in a confidential capacity to a person who for-
lates or effectuat gement policies in the field

of labor relations;

“(14) ‘conditions of employment means personngl
policies, practices, and matters, whether established by
rule, regulation, or otherwise, affecting warloin:q condi-
tions, except that such term does not include policies,

practices, and matters—

“(4) relating to discrimination in employment
because of race, color, religion, sex, age, national
. origin, or handicapping condition;

“(B) relating to political activities prohibited
under subchapter 111 of chapter 73 of this tide; or

“(C) to the extent such matters are specifically
provided for by Federal statute;
“(15) ‘professional employee’ means—

“(A) an employee engaged in the performance
. of work—
“(i) requiring k ledge of an ad: id

GL1
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type in a field of science or learning cusatomarily
acqm"r:'ad by a prolonged course of specialized
intellectual instruction and study in an institu-
tion of higher learning or a hospital (as distin-
guished from knowledge acquired by a general
academic education, or from an apprenticeship,

or from training in the performance of routine

'y

mental, l ical, or physical activi-
ties) ;

“(ii) requiring the consislent exercise of
discretion and judgment in it performance;

“(iii) which is predomi tly intellectual

and varied in character (as distinguished from
routine mental, mamigl, mechanical, or physi-
cal work) ; and

“(iv) which is of such character that the
output produced or the result accomplished by
such work cannot be standardized in relation
1o a given period of time; or

“(B) an employee who hag pleted the

courses of specialized intellectual struction and
study described in. subparagraph (4) (i) of this
paragraph and is performing related wé_rk under the

direction or guid of a professional person to

10
qualify such employee as & P fessional employee
within the meaning of subparagraph (4);
“(16) ‘exclusive representative’ means any labor
organizaﬁmwhkhhacbem—
«(A) sclected or designated pursuant to_ the

provisimwafnwbnﬂll of this title as the repre-
sentative of employees in an appropriate unit; or.
“(B) recognized by an agency before the effec-
tive date of this chapter as the exclusive representa-
tive of employees in an appropriate unit—
“(i) on the basis of an election, or
“(ii) on any basis other than an election;
“(17) ‘firefighter’ means any employee engaged
in the performance of work directly connecled with the
control and extinguishment of fires or the maintenance
and use of firefighting apparatus and equipment;
«(18) ‘United States means the 50 States, the
District of Columbia, and any territory or possession of
the United States; and
“(19) ‘dues means dues, fees, and assessments.
«§ 7104. Federal Labor Relations Authority
“(a) The Federal Labor Relations Aulhority is com-
posed of three members, not more than two of whom may
be adherents of the same political party. A member shall
not engage in any other business or employment and none

gL1
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of whom may hold another office or position in the Govern-
ment of the United States except where provided by law.

“(b) Members of the Authority shall be appointed by
the President, by and with the advice and consent of the Sen-
ate. Each member of the Authority may be removed by the
President, only upon notice and hearing, and only for mis-
conduct, inefficiency, neglect of duty, or malfeasance in Ofice.
The President shall designate one ber to serve as Chair-
man of the Authority.

“(c) Ome of the original members of the Authority
shall be appointed for a term of 1 year, one for a term of 3
years, and the Chairman for a term of 5 years. Thereafter,
each ber shall be

ppointed for a term of 5 years. Not-
of this subsection, the
term of any member shall not expire before the earlier of (1)

withstanding the preceding pr

the date on which such member’s successor takes office, or
(2) the last day of the Congress beginning after the date
such member’s term of office would (but for this sentence)
expire. An individual chosen to fill a. vacancy shall be ap-
pointed for the unexpired term of the member replaced.

“(d) A vacancy in the Authority shall not impasr the
right of the remaining members to evercise all of the powers
of the Authority.

“(e) The Authority shall make an annual report to the
President for tr l to the Cong: 3 which shall include
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information as to the cases it has heard and the decisions. it
has rendered.
“(f)(1) The General Counsel of the Authority shall be
ppointed by the President by and with the advice and
consent of the Senate.‘ for a term of 5 years. The General

Counsel may be removed by the President, only upon notice
aﬂ hearing, and only for misconduct, inefficiency, neglect
of duty, or malfeasance in office. The G'encral Counsel may—

“(A4) investigate alleged violations of this chapter,

“(B) file and prosecute complaints filed under

this chapter,

“(C) intervene before the Authority in proceedings
brought under section 7118 of this title, and

“(D) exercise such other powers as the Authority
may prescribe.
“(2) The General Counsel shall have direct authority

" over, and responsibility for, all employees in the office of

Jeneral Counsel, in<luding employees of the General Coun-
sel in the regional offices of the Authority.

“(3) If a vacancy occurs in the Office of General Coun-
sel, the President shall promptly designate an Acting Gen-

eral Counsel and shall submit a ination for a repl t

P

to the Senate within 40 days after the vacancy has occurred,
unless Congress adjourns sine die before the cxpiration of

such 40-day period, in which case the President shall submit

PLI
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a nominau'on {0 -the Senate not later than 10 daya“ aft‘ef
Congress | reconvenes.
«§ 7105, Powers and duties of the Authority
“(a) The Authority shall promdc leadership in estab-

lishing labor-manayg ent vel tions policies and gmdarwa
under this chaptm mul eacepl as oﬂwrwwc provided, shall
be 1'espomlble for carrying out the purposes of this chapter
“(b) The Authority shall adopt an of]imal seal which
shall be Judwuzlly notwed
“( c) The pmmnpal afﬁce of the Authority shall be in

the District of "Columbia but it may meet and exercise any

“or all of its pawers at any time or place Ewoept where

expressly pravlded othmvwe, the Awlhomty may, by one or
more of il8 members or by such agents as it may designate,
make any mqmry necessary to cary out its duties wheréver
persons subject to this chapte'r are located. A member: who
participates in such inquiry shall not be disqualified from
later participating in a decision of the Authority in the sm;w
case. ‘ ! v

«(d) The Authority shall appoint an Eaecutive Director,
administrative law judges under section 3105 of this tile,
and other employees as it may from time to Lime find meces-
sary for the proper perfm-ma-:we of its duties.

“(¢)(1) The Authamy may delegate to its regional

directors il8 authority under this title—

14
“(4) to determine whether & yrovp of employees
is an appropriate unit, )
#(B) to.investigale and provide for hearings,
“(C) to determine whether a question of represen
(ation exists and (0 direct an clection, and
“(D) to conduct secrel ballot elections and certify
the resulls thereof,
except that upon the filing of @ request therefor with the
Authority by any inderested person, the Authorily may re
view any action of the rey gional direolor under authority dele-
gated under this paragraph, but such review shall not, unless
specifically ordered by the Authority, operale as @ 8ay of
any action taken by the reg gional director
«(2) The Authority may delegate to an administrative
law judge its authority under section 7118 of this title to deter-
mine whether any person has engaged in an unfair labor
praclice. The Authority may review any action of an ad-
ministrative law judge under authority delegaled under this
paragraph, but such review shall not, unless specifically
ordered by the Authority, operale as @ stay of any action
taken by the administrative law Judge.
“(f) If the Authority exercises the authority granted
by subsection (e) of this section to delegate any authorily to
any regional director or administrative law judge, it may,

upon application by any intevested person, Teview, and upon

gLl
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such review, modify, affirm, or reverse the decision, certj-
fication, or orde:: ‘of a regional director or administrative law
judge if it believes substantial questions of law or fact have
been raised. In the event that the Authority does not under-

take to grant review, within 60 days after a request for
review is filed, the decision of such regional director or ad-
ministrative law judge shall become the decision of the
Authority.

“(g) In order to carry out its functions under this chap-
ter, the Authority may hold hearings, subpena witnessés,
administer oaths, and take the testimony or deposition of any
person under oath, and in connection therewith, may issue

subpenas requiring the production and

tion .of any
books or-papers, including those of the Federal Government
o the extent otherwise available under law, relating to any
matter pending before it and to take such other action as
may be necessary io carry out the purpose of this chapter.
“§ 7106. Management rights

“(a) Nothing in this chapter shall affect the‘ authority
of any management official of any agency—

“(1) subject to subsection (b), to determine the
mission, budget, organization, ard internal security
practices of such agency; and

“(2) in accordance with applicable laws, to take
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whatever actions as may be necessary lo carry ou. the

mission of such y during national emerg

“(b) Nothing in this section shall preclude any agency

and labor organization from negotiating—
“(1) procedures which management officials of such
agency will observe in exercising their authority to deter-

mine the mission, budget, org

, and internal

security of such agency, or

“(2) appropriate arrangements for employees ad-
versely affected by the exercise of such authority by
such management officials.

“SUBCHAPTER II—RIGHTS AND DUTIES OF
AGENCIES AND LABOR ORGANIZATIONS
“§ 7111. Exclusive r

of labor org
“(a) Eaclusive recognition shall be granted to a labor
organization which has been selected by a majori'ty of em-
ployees in an appropriate unit who participate in an elec-
tion in conformity with the requirements of this chapter.
“(b)(1) If a petition has been filed with the Au-
thority—
(4) by any person alleging—
“(i) in the case of an appropriate unit for
which no ezclusive representative has been certified,
that 30 percent of the employees in the appropriate

9.1
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unit wish to be rcj)namﬁd for ct;luoh‘oe bargaining

purposes by an e:ééluxivc ;-epresentaﬁve, or
“(ii) in the case of an appropriate unit for
which an exclusive ;'eprese?uative has been certified,
-that 30 percent of ‘lhe employ;:s in the unit allege
that the e:cchffive representative i8 no longfr the
representalive of the ‘majority of the employees in

the unit; or
‘%( B ) by any person secking clarification of, or
an amendment to, an existing certiﬁoaiion on a mailer
relating to representation; ' .

the Authority shall investigate such petition, and if it has
reasonable cause 1o believe t-hat a question of representation
exists, it shall brovide for an opportiint;ty for a hearing (for
which a transeript will be l‘cept) after reasonable and an ap-
propriate hearing on ih.e- record upon due notice. Bcept a8
provided under sﬁbsecliim (¢) of this section, if the Authority
finds on the record of such hearings that such & question. of
rqbresentation exists, it shall, subject to paragraph (2) of
this ﬁbsection, conduct an election bg secret ballot and shall
certify ihc; results thereof. An election shall not be conducted
in any appropriale wnit or in any subdivision thereof within
which, in the preceding 12 calezuiar' monﬂw, a valid élecl:ian

u:nder this subsection hlao been held.”

. ~.
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«(2)(A) 1f, after 45 days following the date the peti-
tion is filed, unresolved i8sues exist concerning—

“(i) the appropriateness of the unit for the purposes
of collective bargaining,

“(ii) the eligibility of ome or more individuals to
vote in the proposed election, or

“(4ii) other mallers determined by the Authority

1o be relevant to the election,
the Authority shall direct an election by secret ballot in
the unit then sought by the petitioner and announce the
results thereof.

“(B) After conducting an election under subparagraph
(4) of this paragraph, the Authority shall expedite the
resolution of the disputed issues relating to such election. If
the Authority determines that matlers raised by such issues

did not affect the outcome of such election, the Authority.

shall certify the results of such election. If the Authorily
determines that such matlers affected the outcome of the
election, it shall direct that a new election by secret ballot
ocour in accordance with such requirements as is appropriale
on the basis of such determination, and shall cerlify the re-
sults thereof.

“(c) A labor organization which—

«(1) has been designated by at least 10 percent
of the employees in the unit;

LL
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“(2) has submitted a valid copy of a current or
recently expirved collective bargaining agreement for
the unit; or
“(3) has submitted other evidence that it i8 the
caclusive representative of the employees involved;
may infervene with respect lo a peition filed under sub-
section (b) of this section and shall be placed on the ballot
of any election ordered to be held under such subsection (b).
“(d) The Authority shall determine who is eligible to
vote in any election under this section and shall establish
rules governing the election, which shall include rules allow-
ing each gm;;loyee eligible to vote Fhe opportunity to
choose—
“(1) the labor organization such employee wishes
to be represented by from those on the ballot, or
“(2) not to have representation by a labor organi-
zation.
In any election in which mo choice on the ballot receives
a majority of the votes cast, a runoff election shall be con-

ducted between the two choices receiving the largest b

of votes. A labor organization which receives the majority

of the votes cast in an election shall be certified by the
Authority as the exclusive representative.

“(e) The Authority may, on the petition of a labor or-

W D
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ganization, certify such labor organization as an cxclusive
representative—

“(1) if, after investigation, it determines that the
conditions for a free and untrammeled clection under
this section cannot be established because the agency
involved has engaged in or is engaging in an action
described in section 7116 of this title; or

“(2) if, after investigation, the Authority deter-
mines that—

“(4) the labor organization represents a ma-
jority of employees in an appropriate unit;

“(B) such majority status was achieved with-
out the benefit of an action described in scction

7116 of this title;

“(C) mo_other person has filed a petition [or

recognition under subsection (b) of this section or

a request for intervention under subsection (c) of

this section; and
“(D) mo other q

in the appropriate unit.

of rep tation crists

“(f) Any labor organization described in clause (ii)
of section 7103(a)(16)(B) of this title may petition for

an election for the delermination of such organization as the

exclusive representative of any unit.
*“(g) A labor organizati ki Tusis

8LI1
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shall submit to the Authority and the agency involved a
roster. of its o/[inéiss and representatives, a copy of .its con-

stitution and bylawa, and a statement of its objects
“(h) Baxclusive .rgcoyhition shall not be accorded to a
labor organization— o

“(1) if the Authority determines the labor orga-
nization ’ia subject to’.corrupt influences or influences
'oppoaed to democratic éﬁnciples;

“(2) in the case of a petition -filled pursuant to
subsection (b)(1)(4), if there is ‘not credible evi-
dence that at least 30 percent of the- employees in
the unit described in such petition wish to be represented
for the purpose of collective bargaining by the labor

" 1. J. 4,
T

org 4 J

“(8) if there is then in effect a lawful written

collective bargaining agreement between such agency
and a labor organization (other than the labor orga-
nization seeking recognition) covering any employees
included in the unit described in the petition, unless—
“(A) such agreement has been in effect for

more than 3 years, or
“(B) the petition for exclusive recognition i3
fled during the 4-month period which begins on the
180th day béfore the expiration date of such agree-

ment; or .
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“(4) if the Authority has, within the previous 12
ducted a secret ballot election in-
volving any of the employees in the unit described in
the petition and in such dlection a majority of the em-
ployees voting cwe a labor organization for certification
as the unif’s exclusive represeniative or chose not to be
represented by any labor organization.
“(i) Nothing in this section shall be construed to prohibit
the waiving of hearings by stipulation for the purpose of a
consent election in conformity with regulations and rules or
decisions of the Authority.
«§ 7112. Determination of appropriate units for labor

Tond, #h,

org repr

“(a)(1) The Authority shall make a determination of
the appropriateness of a umil. The Authority sha!l deter-
mine in each case whether, in order to insure employees
the fullest freedom in exeisising the rights guaranteed
under this chapter, the appropriate unit to be established
will be on an agency, plant, installation, functional, or
other basis which will insure a clear and identifiable
communily of interest among the employees concerned and
will promote effective dealings with, and efficiency of, agency
operations.

“(b) A unit shall not be determined to be appropriate
under this section solely on the basis of the extent to which

6.1
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ployees in the proposed unit have organized, nor shal-l a
unit be determined to be appropriate if it includes—

“(1) except as provided under section 7136(a) of
this title, any management official or supervisor, except
that, with respect fo a unit a majority of which is
composed of firefighters or nurses, a unit which includes

pervisors may be idered

both supervisors and
‘appropriate;

“(2) a confidential employee;

“(3) an employee engaged in personmel work in
other than a purely clerical capacity;

“(4) an employ gaged in administering the
pravisions of this chapler;

“(5) both professional and nonprofessional emph

(it

ees, unless a majority of the professional employees vote
for inclusion in the unit;

“(6) any employee engaged in intelligence, investi-
gative, or security functions of any agency which directly
affect national security; or

A in i "

“(7) any employee primarily engaged in g

tion or audit functions relating to the work of an agency’s
officers or employees whose duties directly affect the in-
ternal security of that agency but only if such functions
are undertaken to insure that such duties are discharged
honestly and with integrity.

24
“(c) T'wo or'more units which-arc in an agency and for

which a labor org holds ezclusive recognition by

J

reason of elections within each of such units shall be consoli-
dated into a sinyie larger unit if the Authority deems the
larger unit to be appropriate. The Authority shall certify the

labor organization as the exclusive representative of such new
unit.

“(d) In the case of the reorganization of one or more

units for which, before the reorganization, a labor org
tion was certified as the exclusive representative of any such

unit, such labor organization shall continue to be the excl

representative for such unit until new elections are held or a
period of 45 days has elapsed, whichever first occurs.
“§ 7113. National consultation rights

“(a) If there is no labor organization having excl

J

Tecognition on an agency basis, then a labor organization
which has been granted ezclusive recognition below the agency
level as the representative of a substantial number of

cmployees of the agency, determined in accordance with cri-

\}‘lerz‘t'z prescribed by the Authority, shall be granted national

consultation nghls by such agency. National I

.nghls shall terminate when the labor organization no longer
’ ImeeLs the cnkrza prescribed by the Authority. Any issue
' as to a labor orgamzatwn 8 eligibility for, or confinuation of,

081
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national comulta'nfon rights shall be subject to determination
by the Authority.
“(b) A labor organization havi tional ltati

J

rights under subsection (a) of this section shall—
“(1) be informed of any change in conditions of
employment proposed by an agency, and
“(2) shall be permitted reasonable time to present
its views and its recommendations regarding such
changes. )
All views and 1 dations presented under this sub-
section shall be considered by the agency before final action

is taken by the agency, and, if such views or recommenda-
tions are presented under this subsection, the agency shall

provide the organizati tation a wrilten

king such pr
statement of the reasons for its actions.

“(c) Nothing in this section shall be construed to

limit the right under this chapter to engage in collecti
baryaﬁing.
§ 7114. Representation rights and duties

“(a) If a labor organization has been accorded exclu-

is the excl

sive recognition such org representa-
tive of employees in the appropriate unit and is entitled to

1707,

act for and negotiat ive bargaining agr is cover-

ing all employees in such unit. It is responsible for represent-
e RN

L

1+
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ing the interesls of all employm in the unit without dis-
crimination and’ without regard to labor organization mem-
bership. Such labor organization shall be given the oppor-
tunity to be represented at—
“(1) any discussion between one or more represent-
atives of an agency and one or more employees or

their upresentaﬁm concerning any grievance, person-

nel policy or practice,
“(2) any discussion bet an employee and a
repreaentative of an agency if the emplogee reasonably

believes such employee may be the subject of discipli-
nary or adverse action, or
“(3) any' discussion regarding any other matter
affecting conditions of employment in the unit.
An agency and any labor organization accorded exclusive
recognition for any unit within such agency, through appro-
priate representatives, shall meet and negotiate in good faith
for the purpose of arriving at a collective bargaining agree-
ment. The rights of an exclusive representative under the
preceding provisions of this subsection shall not be con-
strued to preclude an U from

(a4

pp g an atlor-
ney or other representative, other than the ezclusive repre-
tative, of the employee’s own choosing in any appeal

action under procedures other than procedures negotiated

pursuant to this chapter.

I81
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“(b) The duty-of an agency and a recognized labor or-

2 ganization to negotidfe in good faith under subsection (a)

3
4
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of this section shall include the obligation—
“(1) to approach the negotiations with a sincere
resolve to reach an agreement;

“(2) to be represented at the tiations by duly

J

authorized representatives prepared to discuss and nego-
tiate on all matters affecting conditions of employment;

“(3) to meet at reasonable times and convenient

places as freg ¢ tly as may be Y, and to avoid
unnecessary delays;

“(4) in the case of an agency, to furnish to the
labor organization involved, or its authorized representa-
tive, upon request and to the extent not prohibited by
the provisions of Federal law, data normally main-
tained by the agency in the regular course of business,

7 bly ilable, and Y for full and proper
discussion, understanding, and negotiation of subjects
within the scope of collective bargaining; and

“(5) if an agreement is reached, to execute on the
request of any party to the negotiation a written docu-
ment embodying the agreed terms, and to take such
steps as are y to impl the agr: 13

“§ 7115. Al 0 repr ive

“(a) If an agency has received from an employee in

28
an appropriate unit a written assignment which authorizes
the agency to deduct from the Ppay of such employee amounts
for the payment bf regular and periodic dues of a labor

org having lusive recognition for such unit,

such assignment shall be hamored. The allotments shall
be made at mo cost ‘to the labor organization or the em-
ployee. Except as required under subsection (b) of this
section, any such assignment may not be revoked for a
period of 1 year.
“(b) An allotment for the deducti of labor organiza-
tion dues terminates when—
“(1) the agr ¢ betu the y and the

J

labor organization ceases to be applicable to the em-
ployee; or
“(2) the employee has been spended or lled
from the labor organization.
“(e)(1) If a petition has been filed with the Author-
ity by a labor organization which has been granted ewclu-
sive Tecognition under section 7111 of this title and such

petition alleges that a majority of the employees in the
appropriate unit wish that each employee in such unit who
is not @ member of such labor organization be required, as q
condition of continued employment, to pay to such labor
organization an amount equal to the dues which an employee
in such unit who is a member of such labor organization is

¢8I
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charged; the ‘Authority shall conduct an eleclion on such
issue by secret ballot aml shall certify the results thereof. Such
requirement to make payments shall apply with respect to
the employees in such unit—
“(A) only if a majority of such employees voting
in such election vote in-favor of such requirement, and
“(B) only during the period. such labor . organiza-
tion is the -exolusive representative of such unit.
An eleotion under this paragraph shall not be conducted in
any appropriate unit in which @ valid election under this

.paragraph has been held during the preceding 12 calendar

months.

«(8) If a petition signed by 30 percent of the employees
of an appropriale unit has been filed with the Authority
stating that such employees wish that such requirement
cease to apply, the Authority shall investigate such petition,
and if it has reasonable cause to believe that such petition
is valid, it shall conduct an election on such issue by secrel
ballot and shall certify the resulls thereof. Such requirement
shall not apply with respect to the employees of such unit
if a majority of such employees. voling in such election vote
in favor of the inapplicability of such requirement.. An elec-
tion under this paragraph- shall not be conducted in any
unit in which a valid election under- this paragraph has

Tomd, th

been held during the preceding 12
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“(8) Notwithstanding any other prmmum of law, no
employee shall be required, as a condition of employment
in an agency, to make any WM“ to a labor &gam‘zalitm,
unless such an employee is a member of a unit which has
chosen by election under this section to impose such dues on
all the employees in such unit. o

“(4) Any employee who is a ber of, and adheres
o establisied and traditional tencts o teachings of, @ boma
fide religion, body, or sect which has historically held

bjections to joining or financially supporting
labor unions shall not be required to make any payments to
any labor organization as a condition of mpkM, e

cept that such employee in a unit ezclusively represented by
a labor organization may be required under this subseclion
to pay, in lieu of dues, sums equal to such dues to—

“(4) a nonreligious charitable fund ezempt from
tazation under section 501(c)(3) of the Internal Rev-
enue Code of 1954, chosen by such employee from a list
of at least three such funds, designated in a collecti

bargaining‘ agreement, or

" “(B) if the collective bargaining agreement fails to
designate such funds, then to any such fund chosen by
the employce.
“(d)(1) Subject 1o paragraph (2) of this subsection,

25 if a petition has been filed with the Authority by any person
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alleging that 10'percent of the employees-in an appropriate
unit have memberihip in a particular labor organization, the
Authority shall inyestigate such petition to determine its
validity. Upon certiﬁcétion by the Authority.of its validity,
the agency shall be :qbliyated to megotiate with the labor
organization solely concerning the establishment of a deduc-
tion of dues of the organization from the pay of members of
the organization who are employees in such unit and who
make a voluntary allotment for such purpose.

“(2)(A) The provisions of paragraph (1) of this sub-
section shall not apply in the case of any appropriate unit for
which there is an exclusive representative.

“(B) Any agreement under paragraph (1) between a
labor organization and an agency with respect to an appro-

priate unit shall be null and void upon the certification of an
exclusive representative of such unit.
“§ 7116. Unfair labor practices

“(a) For the purpose of this chapter, it shall be an un-
fair labor practice for an agency—

“(1) to interfere with, restrain, or coerce any em-
ployee in the exercise by such employee of any right
assured by this chapter; .

“(2) to encourage or discourage membership in any

labor org by discrimination in regard to hiring,

lenure, promotion, or other conditions of employment;
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except that mo provision of this

hapter, or any other
provision of law, shall prevent an agency from requiring,

aaammditbnof tinued employ t, payment of a
representation fee equal to the amount of dues uniformly
required, pursuant to section 7115 (c) of this title;
“(3) to sponsor, control, or otherwise assist any
labor organization, other than to furnish, if requested,
customary and routine sémices and facilities if such serp-
ices and facilities are also furnished on an impartial
basis to other labor org

status;

having equivalent

“(4) to discipline or otherwise discriminate against
an employee b the employ hasﬁledacmplaint,
affidavit, petition, or given any information or testimony
under this chapter;

“(5) to refuse to consull, confer, or negotiate in
good faith with a labor organization as required by this
chapter;

“(6) to otherwise fail or refuse to cooperate in im-
passe procedures and impasse decisions as required by
this chapter;

“(7) to fail or refuse to comply with any provision
of this chapter; or

““(8) prescribe any rule or regulation which restricts
the scope of collective bargaining permitted by this

P81
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ohapter or which.is in conflicl with any applicable agree-
ment negotiated under this chapter.
“(b) For the purpose of this chapter, it shall be an
unfair labor practice for a labor organization—

“(1) to interfere with, restrain, or coerce an em~
ployee in the exercise of any right assured to such em-
ployee by this chapter;

“(2) to cause or aliempt to cause an agency to
discriminate ‘agaimt an employee in the exercise of any
right assured to such employee by this chapter;

“(8) to coerce or attempt to coerce, discipline, or

_fine @ member of the labor organization as punishment

or reprisal for the purpose of hindering or impeding such
employee’s work performance, productivity, or the dis-
charge of duties as an employee of an agency;

“(4) to discriminate against an employee with re-
gard to the terms or conditions of membership in such

organization because of race, oolor, creed, national origin,
sex, age, preferential or monpreferential civil service
status, political affiliation, marital status, or handicap-
ping condition;
“(5) to refuse to consult, confer, or megotiate in
good faith with an agency as required by this chapter:
“(6) to fail or refuse to cooperate in impasse pro-
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o and imp .
chapter;

“(7) to call or engage in a sirike, work stoppage,
or slowdown, or to condone any such activity by failing
to take action to prevent or stop such activity; or

“(8) to fail or refuse to comply with any pro-

as ‘required by this

vision of this chapter.

“(¢c) For the purpose of this chapter it shall be an unfair
labor practice for a labor organization which is accorded ex-
clusive recognition to deny membership to an employee in
the appropriate unit except for failure to meet reasonable
occupational standards uniformly required for admission,
or for failure to tender dues uniformly required as a condi-
tion of acquiring and relaining membership. This subsec-
tion does not preclude a labor organization from enforcing
discipline in accordance with procedures under ils consti-
tution or bylaws, to the extent consistent with the requirements
of this chapter.

“(d) Issues which properly can be raised under—

“(1) an appeals procedure prescribed by or pur-
suant to law; or
“(2) the grievance procedure under section 7121
of this title;
may, at the clection of the aggrieved party, be raised either
(4) under the appropriate appeal or grievance procedure,

gs81
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or (B) if applicable, under the procedure for resolving com-
plaints of unfair labor practices under section 7118 of this
title. An election under the preceding sentcnce shall be made
at such time and in such manner as the Authority shall
prescribe. Any decision on such appeal or grievance under
such a procedure shall not be construed as a determination
of an unfair labor practice under this chapier nor as prec-
edent for any such determination.

“§ 7117. Duty to bargain in good faith; compelling need

“(a)(1) Subject to paragrapﬁ (2) of this subsection,
the duty to bargain in good faith shall, to the extent not
inconsistent with Federal law, extend to malters which are
the subject of any rule or regulation which is not a Govern-
ment-wide rule or regulation.

“(2) The duty to bargain in good faith shall, to the
extent not inconsistent with Federal law, evtend lo matters
which are the subject of any Government-wide rule or regu-
lation for which the Authority has determined in a hearing
under subsection (b) of this section that no compelling need
(as determined under regulations prescribed by the Au-
thority) exists.

“(b)(1) In any case of collective bargaining in which

- an exclusive representative alleges that no compelling need

exists for any Government-wide rule or regulation governing
any malter at issue in such collective bargaining, the Au-
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thority shall conduct a hearing on the issue of compelling
need in accordance with regulations prescribed by the Au-
thority.

“(2) Any hearing under this subsection shall be expe-
dited to the extent practicable and shall not include the Gen-
eral Counsel as a party.

“(3) For the purpose of this section, a compelling need
shall be determined not to exist only if—

“(4) the agency which issued such rule or regula-
tion informs the Authority in writing that such a com-
pelling need does not exist; or

“(B) the Authority determines after a hearing
under this section that such a compelling need does not
exist.

“(4) The agency which issued such rule or regulation
shall be a necessary party at any hearing under this
subsection. '

“§ 7118. Prevention of unfair labor practices

“(a)(1) If an agency or labor erganization is charged

by any person with having’

d in or in an

) Caat bt

unfair labor practice, the General Counsel shall investigate

the charge and may issue and cause to be served upon such

agency or labor organization a plaint. In any case in

which the General Counsel does not issue a complaint becanse

the charge fails to state an unfair labor practice, the Gen-
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eral Counsel shall furnish the person making such charge
with a written statement of the reasons for not issuing a
complaint.‘ ' }
(2) Anj complaint under paragraph (1) of this sub-
section shall contain a notice—
“(A) of the charges;
“(B) that a hearing will be held before the Aythor—
:ity or a member thereof, or before an employee of the
Authority designated for that purpose;
" «(c) of the place fized for the hoaring; and
“(D) of the time for the hearing which shall be
not earlier than 5 days after the serving of the complaint.
“(3) The labor organization or involved shall

CAadhidd

have the right to file an answer to the original and any

ded complaint and to appear in person or otherwise
and give testimony at the time and place of the hearing
fized in the complaint. In the discretion of the person or

persons conducting the hearing, any person other than the

labor organization or agency involved may be allowed to
infervene in such proceeding and to present testimony. Any
such proceeding shall, so far as practicable, be conducted in

accordance with the provisions of subchapter II of chapt

(o

& of this title, except that the parties shall not be bound by

rulesof o, 3 hoth 4 v tart, Yy law, or Jrn ]

by rules of court.
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“(4) No complaint shall be issued based upon an un-
fair labor practice which occurréd-more than 6 months before
the filing of the charge with the Authority. If the person ay-
grieved was prevented from filing such charge within the 6
months—

“(4) by the failure of the agency or labor orga-
nization against whom such charge is made to perform a
duty owed to the aggrieved, or

“(B) due to concealment which prevented dis-
covery of the unfair labor practice within 6 months of
18 pccurrence,

the 6-month period during which a charge may be filed
shall be computed from the day of discovery of the
occurrence.

“(5) The Authority (or a member or employee of the
Authority designated for such purpose) shall conduct a hear-
ing on the complaint not earlier than 5 days after the com-
plaint is served, and may compel under section 7133 of this
title the attendance of wit and the production of docu~
ments. A transcript shall he kept of the proceeding. There-
after, in its discretion, the Authority upon notice may receive
further evidence or hear arg t. If the Authority, or ils
designee, determines that the preponderance of the evidence

received d trates that an

gency or labor organization
d in the complaint has engaged in or is engaging in an
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unfair labor practice, then the Authority, or its designee,
shall state its findings of fact and shall issue and cause to
be served on such ag y or labor organization an order to

cease and desist from such unfair labor practice, and to take

such action as will effectuate the policies of this chapter as
may be appropriate. Such action may include—

“(4) directing that a collective bargaining agree-
ment be amended and that such amendments be given
retroactive effect;

“(B) requiring an award of reasonable attorney's

fees; or

“(C) rei t of employees with b kpay to-
gether with an award of interest thereon,

Where any order directs reinstatement of an employee, back-
Ppay may be required of the agency (as provided in section
5596 of this title) or of the labor organization, as the case
may be, responsible for the discrimination or improper action,

“(6) If the Authority determines that the preponderance
of the evidence received fails to d trate that the ag

or labor organization named in the complaint has engaged in

or i3 engaging in an unfair labor practice, then the Authority
shall state its findings of fact and shall issue an order dis-

missing the complaint.
“(b) The Authority may request from the Director of the
Office of Personnel Manag t an advisory opinion concern-
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ing the proper interpretation of rules, r gulations, or other
policy directives issued by the Office of Personnel Manage-
ment in connection with any matter before the Authority in
any proceeding under this section.
“§ 7119. Negotiation impasses; Federal Service Impasses
Panel

“(a) Upon request, the Federal Mediation and Concilia-
tion Service shall provide services and assistance to agencies
and labor organizations in the resoluti of tiati

J

impasses.,

“(b) If voluntary arrangements i luding the services of
the Federal Mediation and Conciliation Service or other
third-party mediation fail to resolve a negotiation impasse—

“(1) either party may request the Federal Service

Impasses Panel to consider the matter, or

“(2) the parties may agree to adopt a procedure
for binding arbitration of a negotiation impasse.

“(¢)(1) The Federal Service Impasses Panel is an
entily within the Authority, the function of which is to pro-
vide assist in resolving collective bargaining gotiat
imp bet gencies and labor org

“(2) The Panel shall be composed of a Chatrman and at
least siz other members, whoshaﬂb:appoimedbytheAu—
thority solely on the basis of finess to perform the duties and
functions of the office from among individuals who are fa-

881




6L 0 Z8L-¢g¢

“TOA) €T

T

w

24
25

41
miliar with Government operations and knowledgeable in
labor-management relations.
“(8) Two members of the Panel shall be appointed fot
a term of 1 year, two for a term of 8 years, and the Chair-

man and the remaim’n.g members for a term of 5 years. Their

shall be appointed for terms of 5 years, except

that an individual chosen o fill a vacancy shall be appointed
for the unezpired term of the member whom he shall ré-
place. A member of the Panel may be removed by the Au-
thorily only upon notice and hearing and only for miscon-
duet, inefficiency, neglect of duty, or malfeasance in office.
“(4) The Panel may appoint an Ezecutive Director
and such other employees as it 1;uzy from time to time find
necessary for the proper performance of its duties. Each
member of the Panel who is not an employee is entitled to

pag at a rate equal o the daily equivalent of the

annual rate of basic pay then currently paid under the Gen-
eral Schedule for cach day he is engaged in the performance
of official business on the work of the Panel, including
traveltime, and is entitled to travel expenses and a per diem
allowance under section 5703 of this title.

«(5)(A) The Panel or its designee shall promptly
investigate any impasse presented to it under subsection (b)
of this section. The Panel shall consider the matter and shall
either—
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“(i) vecommend procedures lo the parties for the
resolution of the impasse, or

“(ii) assist the parties in arriving al a seltlement
through whatever methods and procedures, including
factfinding and recommendations, it may deem appro-
priate to accomplish the purposes of this section.

“(B) If the parties do not arrive at a settlement after
assistance by the Panel under subparagraph (A) of this
paragraph, the Panel may—

“(i) hold hearings,

“(ii) compel under section 7133 of this title the
altendance of wilnesses and the production of docu-
ments, and

“(iii) take whalever action is -y and not

istent with this chapter to resolve the impasse.

«“(C) Notice of any final action of the Panel under this
section shall be promptly served upon the parties, and such
adionahaabebﬁldiﬂgupmthemdufingthclermo/lhe
agreement.

«§ 7120. Standards of conduct for labor organizations

“(a) A labor organization represenling or seeking to
repramlemploym, ¢ to this chapter shall adopt,
maintain, and enforce governing requirements conlaining
explicit and detailed provisions to which it subscribes, which
shall include requirements providing for—
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“(1) the maint of d
and practices, including provisions for—
“(A) periodic elections to be conducted subject
to recognized safeguards, and

alic procedures

“(B) provisions defining and securing the right
of individual members to—

“(i) participate in the affairs of the labor
organization,

“(ii) fair and equal treaiment under the
governing rules of the organization, and

“(iis) fair process in disciplinary procced-
ings;

“(2) the prohibition of business or financial inler-
ests on the part of labor organization officers and agents
which conflict with their duty to the organization and its
members; and

“(3) the maintenance of fiscal integrity in the
conduct of the affairs of the labor organization, includ-
ing provision for ting and financial controls and
regular financial reports or summaries to be made avail-
able to members.

“(b) This chapter does not authorize participation in
the 9 ¢ of a labor org
resentative of such an organization by a 9 t official
or a supervisor, except as specifically provided in this chap-

or acling as a rep-
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ter, or by an !/

(ad

if the participation or activity
would result in a conflict or apparent conflict. of interest or
would otherwise be incompatible with law or with the official
duties of the employee.
“SUBCHAPTER 111—GRIEVANCES
“§ 7121. Grievance procedures
“(a) An agreement entered into by an agency and a

labor organization having caclusive recognition shall pro-

vide procedures for the settllement of gricvances, including

questions of arbitrability. An l having a gri

(et J

to whom the agrecement applies may clect to have such
grievance processed under either—
“(1) a procedure negotiated in accordance with
this chapter, or
“(2) any applicable appeals procedures established
by or pursuant to law (including procedures specified
in section 7116(d) of this title).
“(b) A negotiated grievance procedure required under
subsection (a) of this section shall—
“(1) be fair and simple,
“(2) provide for expeditious processing, and
“(3) shall include procedures that—
“(A) assure a labor organization the right, in
its own behalf or on behalf of any employee in the
unit, to present and process gricvances;
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“(B) assure an employee the right to present &
grievanice on the loyee's own behalf, and assure

the labor organization the right to be present when
the grievance is adjusted; and

“(C) provide that any grievance not satisfac-
wrilyullledinihegrimmprmahallbeaub-
ject to binding arbitration which may be invoked
by either the labor organization or the agency.

“(c) Any party to such agreement aggrieved by the
failure, neglect, or refusal of the other party to proceed
fo arbitration pursuant to the procedure provided in such
agreement